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DEDICATION. 

Of  land  for  street  or  highway  crossing,  see 
Crossing  or  Stkkkts,  ktc  51;  Cross- 
ings, Injuries  to  Fi:rsons,  kic,  at,  '!. 

—  streets   or  highways,  see  Stkkets 

AND  Highways,  1-14. 

—  lands,    easements   in,  see  Private  Ways, 

4. 

l.Wlio  niuy  dedicate.*— Where  there 
is  nothing  in  their  charters  to  forbid  it, 
railroad  companies  may,  in  connection  with 
the  owners  of  the  fee,  dedicate  lands  lateen 
by  them  under  their  cliarters  to  tiie  public 
for  the  use  of  highways.  Green  v.  Canaan, 
2g  Conn.  157.  Williams  v.  Neiv  York  &' 
N.  H.  R.  Co.,  39  Conn.  509,  4  A  in.  Ay.  Rep. 
264. 

But  an  intention  to  make  such  dedication 
ought  to  be  manifest  and  it  will  not  be  pre- 
sumed. On  the  contr.iry,  in  the  absence  of 
fraud  or  conduct  which  misleads  ethers, 
courts  will  require  that  it  be  clearly  and 
saiisfactorily  proved.  Williams  v.  New 
York  i^  N.  H.  R.  Co.,  39  Conn.  509,  4  ^Im. 
Ry.  Rep.  264. 

There  is  no  power  of  dedication  where 
there  is  no  power  to  alienate.  Canadian 
Par.  R.  Co.  v.  Vancoinwr,  2  British  Col.  fit. 
/.'.  306. 

2.  Wlisit  niiioiiiits  to  adcdieatioii.f 

—  A  landowner,  in  surveying  and  platting  a 
town  site  at  a  designated  station  on  a  rail- 
road then  building,  marked  certain  grounds 
"depot  grounds,"     Held,  a  sufficient  dedi- 


*  Railroail  didicatinn  street  across  its  right  of 
way.  Power  to  dedicate,  see  56  Am.  &  Eng.  R. 
Cas.  617,  ahstr. 

f  Dedication  of  land  for  highway,  sec  note, 
36  Am.  &  Eng.  R.  Cas.  5. 

4  D.  R.  D.— I. 


cation  to  vest  the  fee  to  the  land  in  the  com- 
pany for  depot  purposes,  under  an  Illinois 
statute,  touching  town  plats,  that  "every 
donation  or  grant  to  tlie  public,  or  anyiiuli- 
viduals,  religious  society,  or  any  corpora- 
tion or  bodies  politic,  marked  or  noted  on 
such  plat  or  map,"  shall  be  deemed  a  suffi- 
liciei  '.  conveyance,  for  the  purposes  named, 
to  vest  a  fee-simple  title.  Morgan  v.  C/«- 
cago  iS^  A.  R.  Co.,  96  U.  8.7x6. 

A  government  agent  recorded  a  plat  of 
land  belonging  to  the  United  States,  desig- 
nating a  portion  of  it  as  "  public  ground 
forever  to  remain  vacant  of  buildings,"  and 
the  plat  contained  a  memorandum  that 
"this  portion  is  not  to  be  occupied  with 
buildings  of  any  descripiion."  Held,  that 
this  amounted  to  a  common  law  dedication 
to  the  public  for  the  use  and  purposes  des- 
ignated. United  States  v.  Illinois  C.  R.  Co., 
2  tiiss.  ([/.  S.}  174. 

Lut  in  such  case  the  fee  to  the  land  re- 
mains in  the  United  States  with  the  right 
to  control  its  use,  so  far  as  not  inconsistent 
with  the  purposes  of  the  dedication.  United 
States  V.  Ulinois  C.  R.  Co.,  2  Biss.  (U.  S.) 
174. 

In  order  to  constitute  a  dedication  of 
lands,  under  Minn.  Get'..  St.  ch.  29,  pri- 
scril)ing  what  shall  be  done  in  order  to  cot> 
stitute  a  dedication  of  lands  to  the  public, 
all  the  steps  proscribed  by  the  statute  must 
be  substantially  complied  with.  Doioner  v. 
St.  I\iiil  &0  C.  A'.  Co.,  22  Minn.  251. 

Where  the  testimony  shows  that  the 
owner  allowed  the  public  use  of  a  road  by 
his  customers,  as  a  means  of  access  to  his 
mill,  and  by  the  public  in  passing  between 
certain  villages;  that  the  owner  of  the  land 
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had  roquired  th";  railway  company  to  make 
arrossinp;;  that  a  crossing,'  had  been  kept 
up,  and  had  been  used  by  the  public  for  at 
least  six  years,  there  is  evidence  from 
which  a  jury  may  infer  a  dedication  to  pub- 
lic use.  Missoiiit  J'ac.  R-  Co.  v.  Lee,  35 
A  in.  i5-  AV/f,'-.  A'.  Cas.  364,  70  Tex.  496,  7  S. 
11:  Rep.  S57. 

;t. anil  wliiif  doi'H  not.— A  dedi- 
cation of  land  to  public  use  for  a  riijhr  of 
way  for  a  railroad  cannot  be  cstablishe'i  by 
mere  occupancy  alone.  There  must  be  evi- 
dence that  the  occupancy  was  with  the 
knowledf^e  and  acquiescence  of  the  owner 
for  the  full  period  of  time  necessary  to  bar 
an  action  to  recover  real  estate.  Daniels  v. 
Cltiiiii^o&^  i\.  ir.  R.  Co.,iS  ^<^^^'<'  '-9'  5  ''I'"- 
Ry.  /i'''/.  82.— DisTiN(;u:siiKi)  in  Wilson?'. 
I)es  ^loines,  O.  &  S.  R.  Co.,  67  Iowa  509. 
Im)/  i.oWKli  IN  Jackson  7'.  Centervdle,  M.  «& 
A.  K.  Co..  17  Am.  &  Eng.  R.  Cas.  iSi,  64 
Iowa  -92.  OuoiKi)  IN  Drady-'.  Des  Moines 
&  Ft.  I).  R.'Co,,  14  Am.  &  Eng.  ^J.  Cas, 
130,  57  Iowa  393. 

Knowledf^e  of  such  occupancy  by  an 
atjcnt  of  the  owner,  who  has  power  neither 
to  sell  nor  convey,  but  a  mere  p;eneral  over- 
si.;lii  of  the  land,  is  not  sufficient,  Daiu'eh 
V.  C/i/ei\i;:o  &=  X.  W.  R.  Co.,  ^^  hnvu  129,  5 
.hn.  Ry.  Rep.  82. 

If  a  piece  of  ground  be  left  uninclosed 
for  the  convenience  of  the  owner,  who  uses 
it  (or  a  specific  purpose  in  the  usual  course 
of  his  business,  the  fact  that  he  docs  not 
exclude  persons  from  passing  through  it, 
or  that,  when  the  ground  is  within  the  lim- 
its i)f  a  town,  he  has  represented  it  as  open 
anil  uninclosed,  as  it  really  was  at  the  time, 
upon  a  plan  on  which  he  has  sold  other 
town  lots  not  necessarily  connected  with 
that  open  space,  cannot,  under  any  circum- 
stances, be  fairly  considered  as  proof  of  a 
dedication  to  public  use  of  the  ground  thus 
left  open.  Neiv  Orleans  &^  C.  R.  Co.  v.  Car- 
rolltoii,  3  La.  Ann.  282. 

.An  agreement  by  one  landowner  with 
another  owning  the  arljoinlng  lands  not  to 
close  certain  lands  without  the  consent  of 
the  other,  does  not  amount  to  a  dedication 
of  the  land  to  public  use;  and  when  the 
land  is  actually  taken  for  public  use  it  can- 
not raise  any  presumption  that  only  nomi- 
nal damages  can  be  allowed  for  its  taking. 
Spe/'rw.  i\ew  U tree/it,  17  A\  V.  S.  R.  727, 
49  I  Inn  294. 

A  martied  woman  laid  out  certain  land 
owned   by  her  into  lots,  and  she  and  her 


husband  made  and  recorded  a  plat,  desig- 
nating a  certain  lot  as  a  depot  for  a  railroad 
named.  If  eld,  that  this  did  not  constitute  a 
dedication  of  the  lot  either  to  the  public 
use  or  to  the  railroad  company.  Todd  v. 
Pittsburii,  Ft.  IV.  ^  C.  R.  Co.,   19  0/iio  Si. 

S>4- 

Nor  will  proof  of  the  acts  of  the  wife 
during  coverture,  tending  to  show  an  a'^ree- 
ment  to  donate  the  lot  to  the  c<Mnj)any, 
estop  her  from  asserting  ownership  therein, 
though  the  compatiy  may  have  acted  on 
the  faith  of  such  agreement.  Todd  v.  Piits- 
burii,.  Ft.  It'.  <Sr^  C.  R.  Co.,  19  O///0  Si.  514. 

4.  Intention— ActM'ptaiK'o. — A  dedi- 
cation of  land  always  implies  two  things — 
first,  an  intention  on  the  part  of  the  owner 
to  devote  It  to  public  use,  and  second,  an 
acceptance  of  it  for  such  use  by  the  public. 
Williams  v.  Ne-dt  York  Z^  .V.  //.  R.  Co.,  39 
Conn.  509,  4  Am.  Ry.  Rep.  264. 

Upon  a  question  whether  the  owner  of 
land  has,  by  acts  in  fais,  made  a  dedication 
of  It,  his  declarations,  made  before  an  ac- 
ceptance by  the  i)ublic,  to  the  effect  that  he 
did  not  intend  a  dedication,  are  admissible. 
Downer  v.  St.  Paul  &=  C.  R.  Co.,  23  Minn. 
271. 

Where  a  landowner  surveys  and  plats  his 
latid  into  village  lots  and  streets,  and  re- 
cords the  plat,  and  conveys  lots  bounded  by 
the  streets,  such  streets  do  not  become 
public  highways,  unless  they  are  accepted 
by  the  public  and  worked  as  such;  and  if 
they  be  subsequently  appropriated  to  other 
purposes,  the  original  owner  may  maintain 
an  action,  but  can  only  recover  damages  for 
the  simple  entry  and  ouster,  and  not  for  the 
continuation  o(  the  trespass.  IVo/iler  v. 
Piijalo  &>  S.  L.  R.  Co.,  46  A^   V.  686. 

5.  ]{i$>lits  4»l'«l«»nor  or  IiIm  grantees. 
— Where  the  United  States  dedicates  land 
for  public  use  with  the  condition  that  it 
shall  forever  remain  vacant  of  buildings, 
the  United  States  remains  the  owner  of  the 
land,  subject  to  the  right  acquired  by  the 
public;  and  il  cannot  be  taken  for  other 
purposes  except  by  the  exercise  of  the  right 
of  eminent  domain  by  a  judicial  proceed- 
ing. It  is  not  competent  for  the  legislature 
to  grant  It  away  or  to  fix  the  damages  for 
Its  taking.  United  States  v.  Illinois  C.  R. 
Co.,  2  Piss.  (U.S.)  174. — Al'PROViNG  Wil- 
liams V.  New  York  C.  R.  Co.,  16  N.  Y.  97. 

Where  the  owner  of  a  tract  of  land  lays 
it  off  In  lots  and  makes  a  plat  of  the  same 
with  a  street  one  hundred  feet  wide,  deslg- 
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nating  a  railroad  track  thirty-three  feet 
wide  along  the  centre  of  such  street,  lie 
thereby  reserves  the  track  from  dedication, 
and  persons  purchasing  lots  bounded  by 
such  street  wih  take  to  the  line  of  the  track 
and  not  to  the  centre  of  the  street.  Penn- 
svli'iViia  R.  Co.  v.  Ayres,  36  Am.  ^3^•  Eiig.  R. 
Cix.  I,  50  TV.  /.  L.  660,  13  Cenf.  Rep.  292,  14 
,///.  Kep.  901. 


DEDUCTIONS. 

For  benefits,  in  assessing  damages  in  con- 
demnation proceedings,  se<?  Elevated 
Railways,  J<i.*J-l<»7  ;  Eminknt  Do- 
MALN,  7t!7-7*"»**. 

From  wages  as  contribution  to  sick  fund, 
see  Rklif.f  Assoclmiuns,  8. 

Of  insurance  money  from  damages,  see  Car- 
KiAOK.  OK  I'assknokrs,  0312  ;  Death  by 
Wkongfui,  Act,  87U. 


DEEDS. 

Acquirement  of    easements   by,   see    Ease- 

MKNTS,  l»-7. 

As  evidence,  see  Animals,  Injuries  to,  436. 

Assignment  of  stock  by,  see  Stock,  40. 

Creation  of  trusts  by,  see  Trusts  and 
Tkustkks,  iJ. 

Estoppel  by,  see  Estoppel,  13-17. 

Made  by  agents,  sue  Aoencv,  (>8. 

Of  guardians,  validity  of,  see  Guardian  and 
Ward,  2. 

—  rights  of  way,  see  Eminknt  Domain,  191- 
;j.'J2  ;  Right  ok  Way.  4-<». 

Proof  of  sales  of  property  by  recitals  in,  see 
Eminini'  Domain,  01£3. 

Reference  to,  in  petition,  see  Eminent  Do- 
main, 31  7. 

See  also  Fraudulknt  Conveyances  ;  Mort- 
gages ;  Release. 
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I.  COMMON  LAW  REQUISITES. 

1.  Parties. — If  an  act  of  the  legislature, 
authorizing  the  board  exercising  the  cor- 
porate authority  of  a  city  to  convey  its 
lands  to  a  corporation,  vests  the  board  with 
any  discretion  in  the  matter,  a  member  of 
such  board,  who  is  a  stockholder  or  di- 
rector in  the  corporation,  cannot  act 
officially  in  the  board  in  relation  to  the 
matter,  or  in  making  tlie  conveyance ;  and 
if  he  does,  and  his  vote  or  signature  is 
requisite  to  the  conveyance,  the  deed  will 
be  set  aside.  San  Dit^'o  v.  San  Diego  &* 
L.  A.  R.  Co.,  44  Cat.  106.— QUOTINO  Aber- 
deen K.  Co.  V.  Blakie,  i  Macq.  H.  L.  Cas. 
461.  Revikwing  Cumberland  C.  &  1.  Co.  t'. 
Sherman,  30  Barb.  (N.  Y.)  553;  Dobson  v. 
Racey,  3  Sandf.  Ch.  (N.  Y.)  62.— Fullowku 
IN  Finch  V.  Riverside  &  A.  R.  Co.,  46  Am. 
&  Eng.  R.  Cas.  107,  87  Cal.  597. 

A  deed  was  made  to  J.  G.  13.,  trustee  of 
the  Lexington  and  Danville  railroad  com- 
pany of  Kentucky,  of  the  second  part,  the 
Itahendtim  and  tenendum  clauses  and  the 
covenants  being  to  said  party  of  the  second 
part,  his  heirs  and  assigns.  Held,  that  on 
the  face  of  the  deed  it  showed  a  grant  to 
J.  G.  B.,  and  not  to  him  in  trust  for  the 
company.     Brown  v.  Combs,  29  JY.J.  L.  36. 

The  railroad  company  executed  a  mort- 
gage to  J.  G.  B.  and  others,  and  J.  C;.  B. 
made  agreements  for  the  culture  of  the 
lands,  in  which  he  styles  himself  as  agent, 
and  signs  as  such.  Held,  that  these  cir- 
cumstances, together  with  the  deed  being 
made  to  him  as  trustee,  etc.,  were  sutficient 
evidence  that  the  property  was  conveyed  to 
J.  G.  B.  in  trust  for  the  company,  and  that 
it  was  a  mere  naked  trust.  Held  also,  that 
taking  a  mortgage  from  the  company  and 
acting  as  agent,  as  above  stated,  were  incon- 
sistent with  his  character  as  trustee,  and 
were  sufficient  evidence  from  which  to 
presume  a  surrender  of  the  trust  and  con- 
veyance of  the  land  to  the  company. 
Bro7vn  v.  Combs,  29  N.J.  L.  36. 

1.  Consideration.— If  one  buys  land 
encumbered  by  a  railroad  right  of  way,  and 
takes  a  deed  of  general  warranty  therefor 
without  accepting  the  encumbrance,  it  may 
be  proven  that  the  price  paid  was  what  the 
parties  agreed  upon  as  the  purchase  price, 
subject  to  the  encumbrance.  It  affects  the 
consideration  only,  and  this  may  always  be 
inquired  into,  except  to  the  extent  to  which 
it  affects  the  va' dity  of  the  conveyance. 
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Maris  V.  lies,  3  Iitil.  App.  579,  30  N.  E.  Rtp. 

'5-- 

III  a  case  iiivolvin}f  the  validity  of  a  tleed 
<jf  lands  in  one  stato  to  a  corporation 
created  by  tlie  laws  of  anotlicr  state,  in  tiie 
absence  of  any  siiowin;^  what  tin:  considera- 
tion was,  if  any  sjjcc  ii-s  of  consideration 
will  su[)|)ort  the  deed,  it  will  he  iiresumcd 
that  it  was  made  for  tiiat  consideration  ; 
courts  will  not  presume  ille^'ality.  Thomp- 
son V.    ll'titfis,   25    M/'i/i.   214,    4  Am.    Ry. 

/>VA33'- 

It  is  no  objection  to  a  deed   executed  by 

tli<!  trustee  of  a  land  company,  conveying  a 

strip  of   f^iound    for   depot    jjurposes   to  a 

railroad  company  which  ih  buildinff  its  r^iad 

tliroii,i;li  a  town  laid  out  on  the  property  oi 

the  land  company,  that  the  conveyance  is 

made   for  the  consideratinn  of  one  dollar. 

Hannibal  iS>»  SI.  J.  R.  Co.  v.  Green,  68  Mo. 

169. 

A  landowner  conveyed  a  lot  to  a  railroad 
company,  reciting  in  the  deed  a  considera- 
tion of  one  dollar  and  "the  benefits  which 
will  arise  to  the  grantor  from  the  owner- 
ship by  the  grantee  of  the  property  hereby 
conveyed."  Held,  that  he  was  not  estopped 
from  showing  an  additional  consideration 
that  the  company  verbally  agreed  to  grade 
part  of  an  adjoining  lot  belonging  to  him, 
and  to  remove  and  rebuild  a  warehouse 
which  was  situate  on  the  lot  conveyed.  Mo- 
bile &^  M.  A'.  Co.  V.   Wilkinson,  72  Ala.  286. 

A  landowner  conveyed  a  strip,  which  was 
worth  not  to  exceed  $60,  to  a  railroad  com- 
pany for  a  right  of  way,  and  received  there- 
for S1600.  Held,  that  it  was  but  fair  to 
piesiime  that  in  making  the  deed  the  owner 
contemplated  the  risk  of  fire  from  engines 
running  on  the  road;  and  that  an  injury 
caused  by  fire  by  the  legitimate  use  of  the 
road  is  damnum  absque  injuria,  unless  there 
be  proof  that  the  lire  originated  through 
negligence.  Rood  v.  Ne^M  York  &^  E.  R. 
Co.,  18  Barb.  {N.  K)  80. — Distinguished 
IN  Ludlow z/.  Hudson  River  R.  Co.,  6  Lans. 
(N.  Y.)  128. 

;i.  Uxeciition. — Where  a  conveyance 
or  deed  purports  on  its  face  to  be  the  deed 
of  a  corporation,  and  recites  that  it  has 
caused  its  corporate  seal  to  be  thereto 
affixed,  and  its  president  to  sign  the  same, 
and  the  deed  is  properly  witnessed  or  ac- 
knowledged, this  is  a  sullicient  execution; 
and  the  validity  of  the  deed  is  not  impaired  by 
the  fact  that  the  president  signed  the  deed 
in  his  own  name  with  the  word  "  president " 


added,  or  that  the  secretary  likewise  signed 
his  own  name  to  it  in  the  same  way.  Sa- 
vannah <S~»  .1/.  R.  Co.  V.  Lancaster,  62  ^\la. 
555.     Saii'yer  v.  Cox,  63  ///.  130. 

AVlicre  the  signature  of  the  officer  execut- 
ing a  deed  in  bchtdf  of  a  corporation  is 
])roperly  authenticated,  the  seal  of  the  cor- 
poration aliixed  will  be  presumed  to  be 
genuine.  The  seal  itself  is  prima-faeie 
evidence  that  it  was  affixed  by  proper  aii- 
thoriiv,  and  the  burden  is  thrown  upon  the 
party  objecting  to  the  instrument  to  over- 
come this  presumption.  Chicago,  R.  &>  (2- 
R.  Co.  V.  Lewis,  53  Io7i'a  loi,  4  A'.  W.  lup. 
842. 

Hy  ch.  91,  §  14,  Rev.  St.,  "AH  deeds  and 
contracts  executed  by  an  authorized  agent 
for  an  individual  or  corporation,  either  in  the 
name  of  the  principal,  by  such  agent,  or  in 
the  name  of  such  agent,  for  the  principal, 
shall  be  considered  the  deed  or  contrac  t  of 
such  principal."  Porter  v.  Androscoggin  &» 
A'.  R.  Co.,  37  Me.  349- 

A  corporation  may  execute  a  deed  in 
these  words:  "In  testimony  whereof  said 
party  of  the  first  part  have  caused  these 
presents  to  be  signed  by  their  president, 
and  their  common  seal  to  be  hereto  affixed. 
A.  B.,  President,"  and  seal.  Haven  v.  RoS' 
ton  &>  \V.  R.  Corp.,  4  Allen  (Afass.)  80. 

A  deed  purporting  to  have  been  executed 
by  the  president  of  a  railroad  corporation, 
under  the  seal  of  the  corporation,  as  au- 
thorized by  section  15  of  the  Ohio  Act  of 
May  I.  1852  (S.  «S  C.  279),  if  objected  to, 
cannot  be  given  in  evidence  without  proof 
of  its  execution.  IValsh  v.  Barton,  24  Ohio 
St.  28, 

A  deed  executed  by  the  president  of  a 
railroad  company  in  due  form,  under  the 
seal  of  the  corporation,  and  delivered,  will 
be  presumed  to  have  been  authorized  by 
the  directors ;  and  the  mere  fact  that  such 
authorization  is  not  found  on  their  minutes 
will  not  rebut  the  presumption.  Cincinnati, 
H.  <S^»  D.  R.  Co.  V.  Harter,  26  Ohio  St.  426, 
\lAm.  Ry.  Rep.  386. 

A  town  voted,  at  a  meeting  held  in  No- 
vember, 1838,  to  refpr  the  sale  of  land  to  a 
railroiid  ccpcjration  to  the  selectmen,  and, 
in  October,  1839,  the  selectmen  then  in  the 
office  made  a  deed  thereof  to  thecorporation. 
Held,  that  no  title  passed  by  the  deed.  Little- 
field  v.  Boston  &^  A.  R.  Co.,  146  Mass.  268,  5 
A'.  Eng.  Rep.  833.  1 5  lY.  E.  Rep.  648. 

By  the  terms  of  a  deed  conveying  certain 
land  in  trust  for  the  Pacific  railroad  com- 
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pany  to  be  deeded  away  by  the  trustee  on 
the  order  of  the  directors,  in  case  of  his 
failure  to  act,  the  company  was  authorized, 
"by  deed  (hily  executed,  to  appoint  other 
trustees,  who  should  by  such  deed  be  vested 
with  power  to  execute  the  trust."  Hild, 
that  a  quit-claim  deed  of  the  property, 
althouj^li  signed  by  the  president  and  per- 
sons purporting  to  be  the  successors  in  the 
trust,  conveyed  no  title  unless  said  trustees 
were  appointed  to  carry  out  the  trust  by 
deed  duly  executed.  Bitiiiganifr  v.  Cogs- 
1,'cll,  49  Mo.  259. 

A  deed  from  one  corporation  to  another 
is,  prima  facie,  valid  when  signed  by  the 
proper  oflicers,  and  under  tlie  corporate 
seal  of  the  grantor,  if,  by  law,  the  grantor  has 
power  to  sell,  and  the  grantee  to  purchase.  It 
devolves  upon  any  one  denying  the  validity 
of  the  deed  on  the  ground  that  the  stock- 
holders have  not  assented  to  its  execution, 
to  prove  that  fact.  Atlantic  &^  P.  R.  Co.  v. 
St.  Louis,  06  Mo.  228  ;  reversing  3  Mo.  App. 

3'5- 
A  conveyance  of  lauds  which  belonged  to 

the  Alabama  and  Chattanooga  railroad 
company,  executed  by  J.  C.  Stanton  as  gen- 
eral superintendent  and  attorney  in  fact, 
without  written  authority  from  the  b(jard 
of  directors  or  otlier  governing  body  of 
that  corporation,  passed  no  title  or  estate 
of  which  a  court  of  law  could  take  cogtii- 
zance.  If  the  corporation  be  held  to  have 
ratified  the  act  of  such  agent  in  making  the 
sale  and  conveyance  by  its  knowledge  of 
the  facts  and  its  failure  to  dissent,  such 
ratification  could  only  operate  as  an  equi- 
table estoppel,  which  is  not  cognizable  by 
law.      Ware  v.  Swann,  79  Ala.  330. 

II.   DELIVERT. 

4.  Absolute. — Where  a  vendor  put  his 
vendee, a  railroad,  into  possession,  and  exe- 
cuted and  placed  in  its  hands  a  deed  of  con- 
veyance for  the  land  sold,  with  an  under- 
standing between  them  that  the  deed  should 
not  be  considered  as  delivered  or  become 
effectual  until  the  purchase  money  should 
be  paid,  and  the  vendee  subsequently  put 
the  deed  upon  record,  and,  without  paying 
the  purchase  money,  mortgaged  the  land  to 
bona-fide  mortgagees  for  value  and  without 
notice — held,  that  such  vendor  is  estopped, 
as  between  him  and  the  mortgagees,  from 
denying  the  delivery  of  the  deed  or  asserting 
any  claim  to  the  land.    Resor  v.  Ohio  &>  M. 


R.  Co.,  17  Ohio  St.  139.— Reconciled  and 
KEVIEWED  IN  Pennsylvania  Co.  7/.  P'.att,  47 
Ohio  St.  366. 

A  deed  poll  when  accepted  by  the  grantee 
becomes  the  mutual  act  of  the  parties;  and 
a  stipulation  on  the  part  of  the  grantee,  as 
in  this  case,  where  the  company  agreed  to 
keep  a  ditch  open,  though  it  cannot  be  de- 
clared upon  as  his  <.\ii{n\,  yet,  by  the  force  of 
his  acceptance,  is  a  valid  contract  on  his 
fart,  by  which  a  right  may  lie  reversed  or 
granted,  or  upon  which  a  suit  maybe  main- 
tained. The  form  of  the  declaration  in 
such  action  would  be  so  akin  to  that  for  a 
l)reach  of  covenant,  that,  under  our  system 
of  practice,  there  is  iio  substantial  dilfcr- 
ence  in  the  quality  of  the  obligation.  J'oai^e 
V.  IVabash,  St.  L.  &=  P.  R.  Co.,  24  Mo.  App. 
199. 

o.  Ill  escrow.— Where  a  deed  is  deliv- 
ered in  escrow,  not  to  take  effect  until  the 
grantor's  death,  he  may  in  liis  own  liletime 
relinquisli  a  right  of  way  over  the  land  to  a 
railway  company,  and  the  grantee  will  take 
it  subject  thereto.  Blair  v.  St.  Louis,  H.  &^ 
A'.  R.  Co.,  24  Fed.  Rep.  539. 

Deeds  must  be  delivered  to  a  stranger  to 
constitute  a  delivery  in  escrow.  Where  a 
railroad  company  is  the  grantee  and  the 
deed  is  delivered  to  a  solicitor  of  the  com- 
pany, such  delivery  operates  as  a  delivery 
to  the  company  itself,  and  takes  effect  at 
once.  Price  v.  Pittslmri:,  I't-  1 1'.  &^  C.  R. 
Co.,  34  ///.  13. — Reviewed  in  Ottawa.  O.  & 
F.  R.  V.  R.  Co.  7/.  Hall,  i  111.  App.  612. 

But  the  mere  delivery  of  manual  posses- 
sion of  the  deed  is  not  necessarily  a  delivery 
of  the  deed  ;  and  in  cases  where  an  accept- 
ance of  an  agency  from  both  involves  no 
violation  of  duty  to  either,  it  is  competent 
for  the  releasor  to  make  the  agent  of  the 
releasee  his  own  agent,  for  the  purpose  of 
holding  the  deed  as  an  escrow,  and  return- 
ing it  to  him,  the  releasor,  in  case  of  the 
non-performance  of  a  stipulated  condition. 
There  is  no  such  personal  identity  between 
the  releasee  and  his  agent  as  to  preclude 
the  latter  from  becoming  the  depositary  of 
an  escrow.  Cincinnati,  IV.  <S-«  Z.  R.  Co.  v. 
Ilif,  \2,OhioSt.22<i. 

A  party  placed  a  deed  in  the  hands  of  an- 
other, as  an  escrow,  to  be  delivered  when- 
ever the  grantee,  a  railway  company,  should 
erect  a  depot  at  a  given  location,  and  the 
company  platted  the  land  and  paid  taxes 
thereon,  but  never  erected  the  depot,  the 
road  being  long  afterward  constructed  and 
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a  depot  errctcfl  by  another  company.  Held, 
that  the  cotnpany  acquired  no  title  by  the 
dci-d.  Sioux  City  C<-  /.  /•'.  T.  L.  &•  L.  Co.  v. 
Wilson,  50  hriVti  432. 

Thi!  [)hittiiif;  of  the  hind  and  payment  of 
taxes  thereon  did  not  entitle  the  company 
to  protection  by  adverse  possession.  Sioux 
City  &-  I.  /•".  T.  L.  <S-  L.  Co.  v.  Wilson,  50 
Jinvii  .p2. 

III.    ACKNOWLEDGMENT.     REC0BDIN6. 

i\.  A<'kiio\vU'«lj;i:H>iit. — An  ollicer  of 
a  corporation,  whose  duty  it  is  to  counter- 
sii^i)  and  rej^ister  its  deeris,  is  not  thereby 
di--(iualilicd  from  taking  a(kno\vlcdt,'ment 
thereof,  as  a  notary,  his  sitjnature  not  being 
necessary  to  the  validity  of  the  instrument. 
Sitioyrr  v.  Cox,  63  ///.  130. 

In  Tennessee  there  is  no  statutory  pro- 
vision as  to  liie  execution  <jr  acknowledg- 
ment of  deeds  of  corporations.  The  gen 
era]  hiw  pr.'vides  that  the  olhccr  taking 
acknowledgniiMits  shall  certify  that  the  bar- 
gainer personally  a[ipeared  before  him, 
"with  wlujin  I  am  personally  acquainted, 
and  who  acknowledged  that  he  executed 
the  within  instrununi."  The  certilicate 
of  acknowledgment  to  a  deed  executed  by 
a  railroad  recited  that  the  president  and 
secretary  of  tlie  company,  naming  each,  ap- 
peared and  acknowledged  the  deed,  who 
"aie  personally  known  to  me  to  be  sucii." 
J/t'ld,  a  substantial  compliance  with  the 
statute.  Ki-lly  v.  Ctxllioun,  95  U.  S.  710. — 
FoLLOWKi)  i.\  Hodder  e'.  Kentucky  cS:G.  E. 
R.  Co.,  7  f'V'd.  Kep.  793. 

7.  N<'<*«>ssity  <»f  registration.  —  The 
registry  law  is  binding  on  railway  compa- 
nies. Where  it  appeared  that  after  an 
owner  of  land  had  contracted  with  a  railway 
company  for  the  conveyance  of  parts  of  the 
land  for  a  roadway  and  station  ground,  he 
mortgaged  the  same  land  to  a  creditor 
without  notice,  and  the  mortgage  was  reg- 
istered before  the  conveyances  to  the  rail- 
way company— //<•/(/,  that  the  mortgagee 
was  entitled  to  priority,  and  that  the  com- 
pany was  entitled  under  its  special  act  to 
retain  the  land  on  paying  to  the  mortgagee 
its  value  at  the  time  the  company  became 
entitled  to  it.  Harty  \:  Appleby,  19  Grant's 
C/i.  (U.C.)  205. 

8.  Efllcct  of  record  as  notice- 
Where  a  conveyance  executed  to  a  purchas- 
ing company  and  under  which  it  acquires 
its  rights,  exposes  on    its  face  conditions 


precedent,  on  the  performance  of  which  the 
title  is  to  pass,  this  operates  as  notice  to  all 
subsequent  purchasers  and  encumbrancers, 
including  the  state.  Tennessee  &^  C.  A'.  Co. 
v.  Jurst  Ala.  A'.  Co.,  73  Ala.  426. 

The  record  of  a  deed  from  the  owner  of 
land  granting  a  right  of  way  over  the  same, 
one  hundred  feet  wide,  for  any  and  all  rail- 
road purposes,  the  use  for  which  purposes 
injuriously  aflects  other  portions  of  the  land 
adjoining  the  right  of  way,  is  notice  to  any 
subsequent  purchaser  of  adjoining  lots,  of 
the  prior  grantee's  rights,  and  such  pur- 
chaser will  occupy  no  better  position  than 
his  vendor  or  grantor.  Cl/iaijfo,  /v'.  /.  (5^  /'. 
A'.  Co.  V.  Smith,  29  Am.  iS-»  A';/^'.  K.  Cas.  558, 
1 1 1  ///.  363. 

A  deed  conveying  a  right  of  way  recited 
that  it  was  subject  to  a  certain  unrecorded 
contract  existing  between  the  grantor  and 
the  grantee,  a  railroad  company;  but  a  cer- 
tain other  recorded  contract  existing  be- 
tween the  two  and  a  third  party,  of  even 
dale  with  the  unrecorded  ore,  and  referring 
to  it,  limited  the  grantor's  rights,  /leltl, 
that  subsequent  mortgagees  of  the  road 
were  chargeable  with  notice  of  the  con- 
tracts, and  of  their  terms.  Central  Trust 
Co.  V.  Wabash,  St.  L.  &^  J'.  R.  Co.,  29  Fed. 
Rep.  546.  — Ai'i'LiKD  IN  Chicago,  St.  P.  cS: 
K.  C.  R.  Co.  V.  Kansas  Citv,  St.  J.  &  C.  B. 
R.  Co.,  52  Fed.  Rep.  178. 

0.  Constructive  notice—  Po.sscs- 
sion  as  notice.— A  vendee  who  jmr- 
chascs  land  with  an  open,  graded  railway 
track  across  it,  with  its  embankments  and 
excavations  plain  to  be  seen,  purchases  with 
notice  of  whatever  rights  in  the  track  there 
may  be  outstanding  ;  and  the  warranty  deed 
of  his  vendor  cannot  ailect  such  outstand- 
ing rights  in  third  parties,  nor  can  he  di- 
vert such  rights  upon  a  breach  by  the  third 
parties  of  a  condition  subsequent  contained 
in  the  grant  to  them  by  the  vendor.  Poul 
V.  Connersville  (S^  1>>'.J.  />'•  Co.,  51  Ind.  527. 
—Following  Nicoll  v.  New  York  &  E.  R. 
Co.,  12  N.  Y.  121. — Followed  in  Ft. 
Wayne,  M.  &  C.  R.  Co.  7/.  Gough,  51  Ind. 
600. 

Where  the  owner  of  a  farm  sells  a  portion 
thereof  to  a  railway  company  for  its  right 
of  way,  and  the  company  takes  possession 
of  a  part  only  of  the  portion  sold,  the  ven- 
dor retaining  possession  of  and  using  the 
residue  as  a  part  and  parcel  of  his  farm,  the 
conveyance  not  liaving  been  recorded,  the 
company's  possession  of  the  part  occupied 
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and  used  by  it  is  not  constructive  notice  to 
a  subsequent  purcbascr  of  the  farm  of  the 
extent  of  its  purchase.  Ciiuinnati,  /.,  St. 
L.  &>  C.  R.  Co.  v.Smit/i,  127  Ind.\(n,  26  X. 
E.  Rep.  1009. — FoM. OWING  JefTersonvillc, 
M.  iS:  1.  R.  Co.  V.  Oyler,  82  Ind.  394. 

Tlie  rule  that  possession  of  hmd  is  notice 
to  a  purchaser  of  tiie  possessor's  title  does 
not  a[)ply  to  a  ver.dor  reinaiiiing  in  posses- 
siun,  so  as  to  require  a  purchaser  from  liis 
iL,'rantee  to  inquire  vvlietlier  lie  has  reserved 
any  interest  in  the  land  conveyed.  So  far 
as  the  jjurchaser  is  concerned,  the  vendor's 
(iced  is  conclusive  on  that  subject.  Van 
Keurett  v.  Ciiitral  K.  Co..  38  X.  J.  L.  165. 

The  owner  of  a  lot  >  >  nveyed  a  railroad 
ri-lil  of  way  over  it,  but  the  deed  was  not 
recorded,  and  some  three  years  aftcrwarfl 
inorti;a^cd  the  whole  lot  to  plaintitis,  and 
tlie  deed  was  recorded.  Fart  of  the  con- 
sideraiion  of  the  mortj^a^e  was  to  secure 
the  price  of  other  property  conveyed,  and 
the  remaining  portion  was  to  secure  a  pre- 
existing debt.  At  the  time  the  mortgage 
was  executed  the  railroad  company  had 
made  a  survey  and  staked  out  the  line  of 
its  road,  and  had  set  tiie  posts  for  fences; 
but  it  appeared  that  plaintills  had  not  actual 
notice  that  the  right  of  way  had  been 
granted,  or  what  the  company  was  doing. 
Hc/d,  that  the  possession  of  the  company 
was  not  sufficient  notice  to  plaintiffs  to  put 
them  upon  inquiry,  and  they  must  be  re- 
garded as  bona-fidc  purchasers  without 
notice,  so  far  as  the  consideration  of  the 
mortgage  was  to  secure  the  price  of  the 
land  conveyed,  but  not  as  to  the  pre-exist- 
ing debt.  Merritt  v.  Northern  R.  Co.,  1 2 
Barb.  (N.   F.)  605. 

A  grantee  of  land,  by  a  deed,  reserving  a 
right  of  way  to  a  street-railway  company, 
has  constructive  notice  of  the  rights  of  a 
canal  company,  which  had  a  prior  deed  of 
rigkt  of  way  over  the  land,  and  which  had 
built  a  railroad  thereon,  in  use  by  the  street- 
railway  company  which  had  abandoned  its 
own  right  of  way.  Appeal  of  Rufile,  {Pa.)  17 
At  I.  Rep.  193. 

IV.    INTERPRETATION  AND  EFFECT. 

I.  Hinu  Construed,  Generally. 

JO.  Deeds  to  railway  coinpanies.* 

--The   fact  that  one  of  the  parties  to  an 

*  Grant  of  right  of  way  throuRh  farm.  Con- 
struction of  deed  ;  see  51  Aivi.  &  Eng.  R.  Cas. 
395,  abstr. 


instrument  is  a  natural  person  and  the  other 
an  artificial  one  gives  no  significance  what- 
ever to  the  legal  merits,  nor  does  it  in  any 
manner  bear  upon  the  proper  ex])osition 
and  iipplicatioii  of  the  control!  iiig])rinciples. 
lilancliard  v.  Detroit,  L.  &^  L.  M.  R.  Co.,  31 
Mich.  43. 

The  uncertainty  of  description  in  a  fleed 
to  a  railroad  company  as  to  what  portion  of 
the  land  conveyed  was  t-  lv>  appropriated 
to  buildings,  may  be  aided  I'V  jiroof  of  the 
actual  appropriation  made  to  the  use  speci- 
fier, and  long  enjoyment  after  the  appro- 
priation, (jcorgia  /.  Co.  v.  Hart,  60  ua. 
550. 

A  conveyance  of  lots  to  .  railway  com- 
pany, "  for  niilway  puro  ises,  '  is  not  to  be 
construed  as  covenaniing  that  the  street  on 
which  the  lots  abut,  to  the  centre  line 
thereof,  may  be  used  for  such  purposes, 
while  it  remains  a  street,  so  as  to  intericic 
with  any  easement  constituting  a  private 
right  of  property  which  the  grantor  may 
have  therein,  appurtenant  to  other  property 
abutting  on  the  same  street.  Laniin  v.  Chi- 
cago, St.  J\,  M.  iS-  O.  R.  Co., 4^  Am.  ^^ Kng, 
R.  Cas.  42,  45  Minn.  71,  47  X.    W.  Rep.  455. 

Where  land  was  granted  to  a  railroad 
company,  and,  after  the  usual  covenants, 
the  deed  contained  this  clause,  "  said  cor- 
poraticm  to  make  us  a  culvert  or  pass  for 
cattle  to  pass  under  said  road  " — held,  that 
sue  grant  and  provision  did  not  justify  the 
company  in  digging  a  ditch  in  the  adjoining 
land  of  the  grantor  to  drain  the  passway. 
Hills  V.  Boston  &>  M.  R.  Co.,  18  A^.  H.  179. 

The  defendant  was  the  owner  and  occu- 
pant of  a  messuage,  to  which  water  was 
conducted,  for  use,  by  an  aqueduct,  from  a 
spring  upon  another  portion  of  his  land  ; 
and  the  plaintiffs,  having  located  their  rail- 
road across  the  same,  the  commissioners 
were  called  upon  to  appraise  the  damages 
thereby  occasioned  to  the  defendant.  At 
the  hearing  before  the  commissioners  the 
defendant  stated  that  he  should  use  the 
water  for  the  purpose  of  siip])Iying  a  new 
house,  whicli  he  contemplated  erecting,  and 
that  the  commissioners  need  not  take  the 
water  into  the  account  in  assessing  the 
damages.  The  president  and  engineer  of 
the  company  were  present,  and  heard  this 
statement,  and  made  no  claim  to  the  use  of 
the  water;  and  the  water  was  not  taken  into 
consideration  by  the  commissioners,  in  as- 
sessing the  damages.  The  defendant  re- 
ceived  from  the   company  the  amount  of 
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damages  assessed  by  the  commissioners, 
and  executed  to  the  comi)any  an  absolute 
deed  of  tlic  premises,  without  condition  oi 
r(servati(jn.  HehL  that  tiic  risifht  to  use  the 
water  upon  liie  premises  passed  by  the 
deed.  I'lTinoitt  C.  A".  Co.  v.  Ji/'l/s,  23  /  V. 
681. 

1  I.  I>o«m1,s  by  railway  «'oini>anip.s.— 
Wht  re  a  nilway  comiiany  cniiveys  land 
under  a  deed,  giving  tiie  jjrantee  the  right 
(if  free  "  itigress,  egress,  and  regress,"  to  and 
from  certain  jirivate  ro.ids,  wliicii  bounded 
tlic  close  and  led  to  the  railway  station  on 
to  the  public  highways,  the  grantee  is  en- 
titled tn  pass  from  the  close  to  the  private 
roads  and  thence  to  the  public  highways,  or 
in  the  reverse  direction,  and  is  not  limited 
to  jjiissing  from  the  close  t(j  the  station,  or 
T'/(£'  7'trsa.  Soiiicrsei  v.  Gii'dt  Wcs/cni  K. 
Co.,  46  L.  T.  S83. 

VI.  Iiit«?r|>r«'<iii}f  tlio  <'«»v«Miaiits.— 
Tlie  fact  that  a  railway  company  uses  as 
right  of  way  a  parcel  of  land  included  in  a 
deed  containing  covenants  of  seisin  does 
not  of  i'-self  esialilish  a  breach,  but  it  must 
be  further  shown  tiiat  the  company  had  a 
valid  right  to  the  use  of  the  land.  Joaldv. 
F.lly,  51   louhi  321. 

A  right  of  way  for  a  railroad  is  an  encum- 
brance for  which  a  grantee  may  recover 
under  a  covenant  against  encumbrances, 
though  he  had  full  knowledge  of  such  en- 
ciunbrance  at  the  time  he  accepted  the 
deed,     liarloiv  v.  MiKiiili'v,  24  Iowa  69. 

Where  the  grantor,  in  consideration  of 
S25,  and  of  the  building  of  the  railroad, 
conveyed  to  a  r  'upany,  its  successors  or 
assigns  forever,  in  tee  simple,  the  riglit  of 
way  through  liis  land,  and  added  in  the 
deed  the  following  words,  "  It  is  hereby 
asi'-eefl  and  understood  a  depot  and  station 
is  to  be  located  and  given  to  said  Osborne 
Reeves,  on  the  land  or  strip  above  con- 
veyed, to  be  permanently  located  for  tlie 
benefit  of  sail  I  ()sl)orne  Reeves  and  his  as- 
signs, and  to  be  used  for  tlie  general  pur- 
poses ->f  the  railroad  company,"  the  grantee, 
by  acce|)ting  such  deed,  entered  into  a 
covenant  to  com]ily  with  its  terms,  and  this 
covenant  ran  with  the  land  and  became  ob- 
ligatory upon  any  second  company  which 
became  the  purchaser,  under  proper  legal 
direction,  of  all  the  rights,  privileges,  fran- 
chises, and  property  of  the  former.  Giorjr/a 
Soiit/iertt  A\  Co.  v.  A'ra>es,  11  Am.  &^  ^ng- 
K.  Cas.  333,  64  ha.  492. 


A  deed  conveying  a  right  of  way  through 
a  tract  of  land  contained  a  covenant  that 
the  grantor  and  his  heirs  and  assigns  would 
make  and  maintain  a  sufficient  fence 
through  the  entire  tract  of  land,  with  a 
further  i)rovision  that  "  this  covenant  of 
maintaining  the  fence  to  be  perpetual  and 
obligatory  upon  him  and  all  persons  who 
shall  become  owners  of  the  land."  Held: 
(1)  that  this  was  a  covenant  running 
with  the  land  and  gave  an  easement  in 
the  adjoining  land  of  the  grantor,  and 
constituted  an  encumbrance  as  against 
covenants  in  subsequent  deeds;  (2)  that  in 
tiie  absence  of  evidence  that  tiie  obligation 
to  maintain  the  fence  liad  been  released,  a 
failure  to  maintain  the  fence  for  twenty 
years  would  not  extinguish  the  obligation  ; 
(3)  that  an  action  for  breach  of  warranty  of 
a  subseruent  deed  on  account  of  such  en- 
cumbrance would  not  be  barred  until  twenty 
years  after  the  date  of  that  deed.  Broinon 
V.  Coffin,  108  Mass.  175. 

The  fence  provided  for  in  such  convey- 
ance must  be  erected  wholly  on  the  land  re- 
tained by  the  original  grantor  and  on  each 
side  of  the  track.  Ihoiison  v.  Coffin,  108 
Mais.  175. 

The  damages  for  the  breach  of  a  covenant 
of  warranty  in  such  subsequent  deed,  on 
account  of  such  encumbrance,  is  the  differ- 
ence in  the  fair  market  value  of  the  land 
with  and  without  the  encumbrance,  and  the 
cost  of  building  the  fence  should  be  con- 
sidered only  so  far  as  it  exceeded  the  cost 
of  any  fence  which  would  otherwise  have 
been  necessary  on  the  land.  Bronsou  v. 
Coffiiii,  108  Mass.  175. 

The  owner  of  a  hotel  and  grounds  ad- 
joining station  grounds  conveyed  a  strip  to 
the  company  between  its  grounds  and  the 
iiotel,  with  a  provision  "that  the  grantee, 
its  successors  or  assigns  shall  at  all  times 
maintain  an  opening  onto  the  premises 
conveyed,  opposite  to  the  liotel,  for  the  con- 
venient access  of  passengers  and  baggage 
to  and  from  the  premises  conveyed,  which 
opening  should  at  no  time  be  closed."  The 
hotel  was  accessible  from  the  depot  across 
said  strip  and  depended  largely  for  its  pat- 
ronage upon  the  passengers  arriving  at  and 
departing  from  the  depot.  Held,  that  this 
nras  a  covenant  running  with  the  land,  and 
might  be  enforced  by  plaintiff  as  the  lessee 
of  the  property.  Avery  v.  New  York  C.  &^ 
H.  R.  R.  Co.,  31  Am.  &^  Etig.  R.  Cas.  583, 
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io6  N.  V.  142,  12  N.E.  Rep.  619,  8  A'.  V.  S. 
K.6\2,  7  Cent.  Rep.  795. 
i;j.  Particular  words  and  phrases. 

— Whenever  it  is  apparent  that  a  grantor 
has  used  a  technical  word  to  express  an 
idea  different  from  its  technical  significa- 
tion, a  court  will  construe  it  according  to 
the  intention  of  the  grantor.  Central  Pac. 
A'.  Co.  V.  Beat.  47  Cat.  151. 

The  word  "  culvert  "  as  used  in  a  deed — 
luld.  not  to  be  restricted  to  an  arched  water- 
way of  masonry,  but  was  to  be  understood 
as  embracing  any  waterway  that  should  ac- 
complish the  drainage  "as  far  as  practi- 
calile  "  of  the  old  river  bed.  Ourslerv.  Bal- 
timore &^  O.  N.  Co.,  14  Am.  &>  Eng.  R.  Cas. 
29S,  60  A/il.  358. 

A  deed  conveyed  two  lots  of  land  to  a 
railroad  company,  one  lot  being  for  the 
ordinary  purposes  of  the  road  and  the  other 
being  designated  as  "  for  materials."  /Jeltl, 
that  these  words  did  not  relieve  the  com- 
pany from  liability  to  the  grantor  for  dam- 
ages to  his  adjoining  lands  caused  by  dig- 
ging on  the  second  lot,  so  as  to  allow  his 
lands  to  fall  in.  Ludlow  v.  Hudson  River 
R.Co.,6  Lans.  {N.  Y.)  128.— Distinguish- 
ing Rood  7^.  New  York  &  E.  R.Co.,  18  Barb. 
(\.  Y.)8o. 

In  such  case  the  right  of  action  did  not 
accrue  until  plaintiff's  adjoining  lands  actu- 
ally fell  in,  which  caused  the  damage  com- 
plained of.  Ludlo7u  \.  Hudson  River  R.  Co., 
b  Lans.  (N.  V.)  128. 

A  coal  and  iron  company  conveyed 
SL'veral  miles  of  railroad  that  it  owned  with 
a  provision  in  the  deed  reserving  to  itself, 
its  "  lessees  and  grantees "  the  right  to 
niaive  connections  between  the  mines  and 
the  railroad,  and  the  right  to  make  further 
connections.  A  subsequent  provision  pro- 
vided that  the  company  "and  its  lessees" 
should  forever  have  the  right  to  have  coal 
carried  at  certain  favorable  rates.  Plaintiffs 
iKcame  subsequent  grantees.  Held,  that 
the  privilege  of  the  low  rates  extended  only 
to  the  original  company  and  its  lessees. 
Maryland  Coal  Co.  v.  Cumberland  <S^  P.  R. 
Co.,  41  Md.  343,  6  Am.  Ay.  Rep.  524. 

The  phrase  "  terminus  and  depot  "  is  not 
confined  to  buildings  alone,  but  extends  to 
the  whole  premises  necessary  for  conduct- 
ing the  business  of  a  terminuf.  Geauyeau 
V.  Great  Western  R.  Co.,  3  Ont.  App.  412; 
rei'ersing  25  Grant's  C/i.  62. — Reviewing 
Wilson  V,  Northampton  &  B.  J.  R,  Co,,  L. 
R.  9  Ch.  279. 


2.  Description  of  Premises  Conveyed. 

14.  General  rules. — An  omission  in  a 
deed  to  specify  a  thing  along  with  other 
things  which  are  enumerated  docs  not  ex- 
clude it  if  any  of  the  enumerated  things 
would  be  of  no  use  without  it.  Thus  where 
a  deed  conveys  all  the  present  and  future- 
acquired  property  of  a  railroad,  and  then 
specifies  a  certain  section  of  the  road,  in- 
cluding the  right  of  way,  and  land,  and  all 
rails  and  othe:  materials,  and  bridges,  via- 
ducts, culverts,  fences,  depot  grounds  and 
buildings,  and  tolls  and  income,  but  says 
nothing  about  rollitig  stock,  under  the 
above  rule  of  construction  it  is  not  ex- 
cluded. Pullan  V.  Cincinnati  <&^  C.  A.  L. 
R.  Co.,  \Biss.  (d/.  6'.)  35. 

Under  the  descripiion  "all  the  line  of 
railroad  heretofore  belonging  to"  a  certain 
named  company,  togetlier  with  its  right  of 
way  and  all  its  real  and  personal  property, 
the  subsequent  words  "  in  any  manner  used 
for  operating  the  road,"  do  not  describe  an 
additional  kind  or  title  of  property,  but 
simply  the  use  to  which  the  property  has 
heretofore  been  devoted.  Ohio  (S-»  M.  R.  Co. 
\.  Barker,  125  ///.  303,  15  West.  Rep.  139,  17 
A'.  E.  Rep.  797  ;  further  appeal  134  ///.  470. 

A  deed  of  land  to  a  railroad  company, 
after  describing  one  parcel  by  metes  and 
bounds,  and  stating  that  it  was  to  be  for 
the  uses  and  purposes  of  the  road  proper 
and  contained  an  area  of  sixty  square  rods, 
proceeded  as  follows:  "  Also,  in  addition  to 
wliich  said  sixty  square  rods,  the  Long 
Island  railroad  company  may  be  further 
entitled  to  an  extra  additional  width  of 
seventy  feet  on  the  south  side  of  said  rail- 
road, for  the  uses  and  purprises  of  a  side 
track,  engine  house,  depot,"  etc.,  "  provided 
such  buildings  may  be  used  for  puipcses  of 
railroad  only,  and  which  additional  land 
contains  an  area  of  sixty-four  rods,"  eic, 
"  to  have  and  to  hold  all  and  singular  the 
athrj'e  mentioned  and  described  premises,  to- 
gether with  the  api'Urtenances,  unto  the 
said  parties  ot  the  stcond  part,  their  suc- 
'  ssors  and  assigns  fore\  er,"  concluding 
wi'h  the  usual  covenant  for  the  quiet  and 
peaceable  possession  of  "  the  said  premises  " 
by  the  grantors,  their  successors  and  assi<j:ns 
forever.  Held,  that  the  deed  was  sufficient 
to  pass  to  the  grantees  the  title  to  both  the 
parcels  of  land  described  therein.  Long 
/stand  R.  Co.  v.  Conklin,  29  A'.  Y,  572 ;  af- 
firming 32  Barb.  381. 
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The  meaning  of  the  deed  was  tliis:  "In 
considcraiionof  one  dollar  we  have  granted, 
barcained,  and  sold  to  the  railroad  com- 
pany  sixty-foiir  square  rods  of  land  for  their 
road  proper;  also  seventy  rods  in  addition, 
which  they  may  be  entitled  to  for  a  side 
track,  cnfjine  house,"  etc.  Long  hlaud  li. 
Co.  V.  ConUiH,  29  ^V.  Y.  572 ;  ajfiriuitig  32 
liiirb.  38 1.  •   .■.■',•..•■' 

If  any  doubt  existed  in  regard' to  the  con- 
struction and  effect  of  the  deed,  the  cove- 
nant for  quiet  enjoyment  of  the  property  by 
the  grantees  estopped  the  covenantor  and 
those  claiming  under  him  from  interfering 
with  such  enjoyment.  Long  Island  K.  Co. 
V.  Con/din,  29  A^.  Y.  572  ;  affirming  32  Barh. 

381. 

15.    The   rcMHiisite   certainty.  —  A 

deed  conveying  a  strip  of  land   through  a 

quarter  section,  one  liundred  feet  wide,  for 

a  riglit  of  way  for  a  railroad  to  l)e  thereafter 

located  by  the  coin[)any's  engineer,  is  not 

void  for  uncertainty  of  de:;cripiioii.     Barlow 

V,  Chicago,  R.  /.  Oj^  /'.  R.  Co.,  29  loxva  rjii. 

A  conveyance  of  railroad  property  pur- 
ported to  convey  "  all  ami  singular  the  rail- 
road of  the  Fittsljurg,  Ft.  VV.  &  C.  R.  Co., 
including  the  right  of  way  therefor,  the 
rdadbed  thereof,  the  supcrstruc'.ure  of  all 
sorts  thereon,  its  water  and  station  houses 
and  shops,  and  the  lands  and  grounds  con- 
nected therewith,  and  all  depots,  and  build- 
ings, fixtures,  and  structures  of  w!iatever 
ii.iture.  and  the  lands  and  grounds  connected 
therewith,  used  or  provided  to  be  used  in 
operating  said  road,  wherever  situated." 
//('/(/.  that  the  description  was  good  and 
that  parol  evidence  was  admissible  to  iden- 
tify the  land.  Lake  Shore  &^  M.  S.  R.  Co. 
\.' Pittsburg,  Ft.  IV.  &>  C.  R.  Co.,  71  ///.  38. 

A  deed  described  certain  land  as  lying 
"on  the  Louisville  cS:  Nashville  railroad," 
wittiout  giving  the  description  of  it  by 
boundaries.  In  suit  to  set  aside  the  con- 
veyance as  bad  for  misdescription  the  proof 
showed  that  the  land  was  near  to,  but  not 
bordering  upon,  the  road.  /Mtl,  that  the 
word  "on,"  as  denoting  contiguity  or  neigh- 
borhood, may  mean  as  well  "  near  to  "  as 
"at";  and  in  this  sense  the  land  was  not 
misdescribed.  Buriuvn  v.  Banks,  45  Mo. 
349- 

10.  Ell'ec't  of  uueertaliity.— A  deed 
conveyed  a  right  of  way  through  certain 
lands,  and  "also  two  acres  of  gravel  on  said 
land  nearest  said  railroad,  as  at  present 
located  through  said  tract."    Held,  that  the 


instrument  was  inoperative  as  a  conveyance 
as  to  the  two  acres,  because  of  the  uncer- 
tainty of  the  description  of  the  land ;  but 
it  is  enforceable  in  a  court  of  equity,  if  based 
upon  a  valuable  consideration,  as  an  agree- 
ment to  convey.  Louisville  &^  A^.  R.  Co.  v. 
Baykin,  76  Ala.  560. 

The  city  of  Louisville  entered  into  an 
agreement  with  a  railroad  company  whereby 
it  was  to  furnish  the  company  a  roadbed  in 
another  part  of  the  city  in  consideration  of 
the  company's  agreement  to  change  the 
location  of  its  road  from  a  certain  street  in 
the  city;  and  thereupon  the  city  (jbtained, 
by  condemnation,  "  for  railroad  and  sewer 
purposes,"  tiie  title  to  a  strip  of  ground  no 
feet  wide,  upon  60  feet  of  which  the  com- 
pany constructed  its  roadbed.  Thereafter 
the  city  executed  to  the  company  a  deed, 
conveying  "  its  title  to  the  roadbed  and 
right  of  way."  Held,  that  the  deed  passed 
the  title  to  only  the  60  feet  used  by  the  rail- 
road, the  title  to  the  remainder  of  the  no 
feet  being  still  in  the  city.  L  mg  \>.  Louis- 
ville i^  X.  R.  Co.,  89  A>.  544,  1 3  5."  IV.  Rep.  3. 

Defendant  procured  to  be  condemned,  for 
the  use  of  its  railroad,  a  strip  of  land  through 
the  south  half  of  a  certain  block  58,  four 
and  one  half  rods  wide,  of  which  two  rods 
in  width  were  west  of  the  centre  of  its 
track.  Afterwards  it  obtained  a  deed  from 
one  F.  of  "a  strip  of  hmd  six  rods  in  width, 
for  the  uses  and  purposes  of  said  railroad 
company,  along  the  line  of  their  road  as  at 
present  located  [through  the  south  half  of 
said  block]  and  also  all  the  land  in  the  south 
half  of  said  block  situated  west  of  the  route 
of  said  road."  Afterwards  it  deeded  to  one 
E.  "all  of  that  portion  of  block  58  which 
lies  west  of  and  beyond  the  western  bound- 
ary of  the  right  of  way  of  said  company's 
railroad,  as  the  same  is  located  and  estai)- 
lished."  //(•/(/.•  (I)  that  the  eastern  line  of 
the  land  granted  to  E.  was  a  line  two  rods 
west  of  the  centre  of  defendant's  track,  i.e., 
the  west  boundary  of  the  land  condemned 
for  its  use;  (2)  that  there  was  an  incurable 
uncertainty  in  the  description  of  the  strip 
six  rods  wide  conveyed  to  defendant  by  F. 
Williams  v.  Western  Union  R.  Co.,  5  Am. 
&^  Eng.  R.  Cas.  290,  50  Wis.  71,  5  A'.  W. 
Rep.  482. 

17.  Quantity  eontrolletl  by  metes 
and  liuuniLs.— A  provision  in  a  deed  con- 
veying a  railroad  track,  that  it  shall  include 
"two  tracks  composing  what  is  termed  the 
Y,"  does  not  include  a  third  track  used  in 
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connection  with  the  Y  for  turning  locomo- 
tives, though  the  Y  cannot  be  operated 
without  it.  Investment  Co.  of  P'u'la.  v. 
Ohio  (5-  A^.   IV.  A\  Co.,  41  Fci.  Rep  378. 

In  an  action  ol  ejectment  plaintiff  claimed 
u  uier  a  deed  to  a  railroad  corporation 
wiiich,  after  describing  the  premises  con- 
vvi'l  ;is  bounded  on  the  soutlierly  side  by 
th',;  lands  of  a  third  party,  declared  it  to  be 
the  intention  to  convey  a  strip  two  rods  in 
width  on  the  south  side  of  the  centre  line 
of  the  <;rantee's  road.  The  land  in  contro- 
versy lay  south  of  a  line  two  rods  south  of 
such  centre  line.  It  did  not  appear  that,  at 
tiie  time  of  the  conveyance,  the  northerly 
lino  of  the  lands  of  the  third  party  referred 
to  were  marked  by  a  fence  or  any  fixed 
monument.  Held,  that  the  fair  inference 
fi.  un  I  lie  description  was  that  the  centre 
line  of  the  railroad,  as  fixed  and  located 
when  the  grant  was  made,  should  control; 
;iii(l  that  the  distance  designated  limited  the 
extent  of  tlie  .yrant.  Buffalo,  N.  Y.  St"  E. 
R.  Co.  V.  Sti^rrh')-,  61  A^.  V.  348. 

IH.  Courses  and  distsiiicos  <m>ii- 
trolh'il  b.v  fixed  nuMniiiieiits.— Nat- 
ural monuments  will  control  as  against 
courses  and  distances  in  a  deed,  especially 
where  theie  is  no  question  as  to  the  actual 
location  of  the  monument,  So  field,  where 
there  was  a  conflict  as  to  the  location  of  a 
lot,  when  determined  by  the  courses  and 
distances,  but  which  was  described  as  lo- 
cated so  many  feet  from  a  ditch.  Green- 
l,<if  V.  Brooklyn,  F.  &^  C.  I.  R.  Co.,  21  yV. 
v.  S.  R.  946,  50  Hun  606. 

A  railroad  is  a  palpable  continuing  mon- 
ument, capable  of  being  identified,  and  may 
he  referred  to  in  describing  land  conveyed 
by  deed.     Miller  v.  Heeler,  25  ///.  163. 

Where  it  appears  by  a  deed  that  courses 
and  distances  from  a  fixed  and  determined 
line  were  intended  to  control  instead  of 
monuments  referred  to,  the  latter  will  be 
disregarded.  Buffalo,  N.  V.  &^  E.  R.  Co.  v. 
Stijtreler,  6\  N.  V.  348. 

1)>.  Lands  buiiiided  on  streets  and 
liiKiiways. — A  conveyance  of  land  on  a 
higliway  carries  with  it  the  fee  to  the  cen- 
tre of  the  road,  as  part  and  parcel  of  the 
grant,  unless  such  inference  be  expressly 
excluded;  and  this  rule  is  applicable  when 
the  land  conveyed  is  a  lot  or  part  of  a  lot 
in  a  town  or  city,  and  designated  on  the 
plat  by  its  number,  or  ascertained  by  its 
appropriate  description,  and  abutting  on  a 
street,  lane,  or  alley.     Cox  v.  Louisville,  N. 


A.  &••  C.  R.  Co.,  48  Ind.  178,8  Am.  Ry.  Rep. 
296. 

Thus  a  conveyance  describing  a  lot  as 
.  running  "  to  "  the  street  goes  to  the  centre 
of  the  street,  likewise  a  conveyance  describ- 
ing a  lot  as  fronting  "  on  "  a  street  "nd  as 
running  "along"  the  street  a  certain  dis- 
tance, Greer  Vi  Neiv  York  C.  &*  H.  R.  A'. 
Co.,  yjHun  (,N.Y.)  ^,3^6 ;  affirmed  {?)  107  X. 
Y.  682,  mem.,  i\  N.  E.  Rep.  610,  12  N.  Y. 
S.  R.  865. 

A  deed  conveying  land  as  bounded  by  a 
designated  side  of  a  highway  conveys  only 
to  tlie  outer  edge  of  the  higluvay,  and  not 
to  its  centre.  Severy  v.  Central  Pac.  R.  Co., 
51  Cal.  194,  12  ^i III.  Ry.  Rep.  102.  Clark  w 
Rochester  City  ^S^•  B.  R.  Co.,  18  N.  Y.  S.  R. 
903,  50  Hun  600,  2  vV.  Y.  Supp.  563.  Hug  lies 
V.  Pro7iidence  &^  lY.  R.  Co.,  2  R.  I.  508.— 
Quoting  Webber  v.  Eastern  R.  Co.,  2  Mete. 
(Mass.)  151.  Rkvikwixg  Adams  v.  Sara- 
toga &  W.  R.  Co.,  II  Barb.  (N.  Y.)  414  — 
Foi-LOWKU  IN  Union  Co.  v.  Peckham,  16  R. 
1.64. 

Where  a  lot  is  conveyed  and  described  as 
bounded  in  front  and  on  one  side  by  streets, 
this  in  law  amounts  to  a  covenant  that  such 
streets  exist ;  and  a  covenant  that  tliere  is 
such  a  street  is,  by  implication,  a  grant  of 
the  right  of  way,  and  the  grantor  and  all 
claiming  under  him  will  be  estop[)i;d  from 
denyirig  that  there  is  such  a  street  or  way. 
Greenwood  w.  Wilton  R.  Co.,  23  A^.  H.  261. 

20.  Ueferrin^'  to  maps  or  plans.— 
A  dispute  existed  as  to  the  boundary  linos 
of  a  lot.  The  deed  conveying  it  referred  to 
a  plan  which  was  recorded  with  the  deed, 
but  the  deed  oidy  referreH  to  the  plan  as  !o 
the  shape  of  the  lot,  and  not  as  to  angles, 
length  of  line?,  or  distances.  Held,  that  the 
plan  was  not  evidence  as  to  the  length  of 
the  lines  in  the  deed.  Grand  Trunk  R. 
Co.  v.  Dyer,  49  I't.  74. 

21.  IniMMisistent  descriptions.  — 
Where  a  deed  to  a  railway  company  de- 
scribed the  land  by  courses  and  distances, 
and  concluded,  "the  said  strip  of  land, 
seventy  feet  in  width,  being  the  same  on 
which  said  party  of  the  second  part  have 
surveyed  and  located,  and  are  about  to  con- 
struct their  aforesaid  railroad,  and  being 
fifty  feet  in  width  on  each  side  of  the  cen- 
tre line  of  said  railroad,  as  the  same  has 
been  surveyed  and  located" — held,  that  in 
case  of  a  discrepancy  in  the  two  descrip- 
tions, the  latter  must  prevail.  Miller  v. 
Peeler,  25  ///.  163. 
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22.  What  will  pass  as  an  appiirte- 
iiaii(!C — A  stale  built  a  railro.id  to  a  city, 
and  tlie  city  exteiulcd  it  to  a  point  within 
tlu'  city.  Afterward  the  state  sold  the  part 
of  its  road  connectitis,'  with  the  city  exten- 
sion, and  the  deed  described  the  property  as 
conveyed  "  toffether  with  all  the  railroad 
tiacl<s,  iiirnoiits,  and  sidings,  and  appurte- 
nances thereunto  belon^iiii,'."  Held,  that 
\.\\c  city  extension  would  not  pass  as  "  ap- 
piirienances,"  especially  where  the  act  au- 
ilioriziny  the  sale  showed  a  clear  intertion 
not  to  sell  it.  PliiliidtlpliLi\.  PhiUidilphia 
&^  A'.  A'.  Co.,  58  Pa.  St.  253. 

2.'J.  What  rasoiiu'iits  or  privileg:es 
will  pass.  — Implied  grants  will  not  be  held 
to  c.\ist  cxcejjt  in  cases  of  necessity.  Tlius 
where  a  cellar  drain  exists  and  a  part  of  the 
land  under  which  it  is  laid  is  afterward  sold 
for  railroad  purposes,  without  naming  the 
ri.;!it  of  ilrainagi:,  the  company  is  not  liable 
for  oi)structing  the  drain  in  the  construction 
of  its  road.  Dolliff\.  Boston  &^  M.  A\  Co., 
68  J/f.  173. 

A  conveyance  granting  land  for  a  special 
purpose  named  in  an  act  of  parliament, 
must  be  considered  as  conveying  all  the 
rights  necessarily  incident  to  that  purpose 
mentioned  in  the  act.  This  is  the  proper 
ride  of  construction  alihougli  the  act  gives 
the  power  to  compel  a  grant.  Elliot  v. 
North  Eastern  R.  Co.,  10  H.  L.  Cas.  333,  9 
///;•.  A'.  S.  555,  32  L.  J.  Ch.  402,  II  W.  R. 
604,8/..  T.  lyj. — Foi.LowKD  IN  Popple- 
well  V.  Hodkinson,  L.  R.  4  Ex.  248. 

The  right  to  lateral  sujiportof  land  essen- 
tial to  the  safety  of  a  railway  passes  under  a 
gr.int  of  such  land  whether  voluntary  or 
compulsory.  Elliot  v.  North  Eastern  A'. 
L,).,  10  //.  L.  Cas.  333,  9///r.  A".  S.  555,  32 
/../.  Ch.  402,  II  //'.  A'.  604,  8  L.  T.  337.— 
{•"in.i.oWKD  IN  Popiilewell  7A  Hodkinson,  L. 
K.  4  Kx.  24S. 

.\  railioai  company  placed  a  protection 
to  a  drawl)ridge  in  a  river,  whereby  the  ap- 
|)ioach  of  vessels  to  a  dock  was  obstructed, 
;ind  the  value  of  the  lot  upon  which  the 
dock  was  placed  was  permanently  depre- 
ciated, and  afterwards  the  owner  of  the  lot 
and  dock  sold  the  same  to  his  wife,  and 
conveyed  the  legal  title  to  her.  Held,  that 
she  could  not  maintain  an  action  against 
the  company  for  placing  the  obstruction  in 
front  of  the  dock.  Chiea^^o  &•  A.  R.  Co.  v. 
Maker,  91  ///.  312.— yutvriNC,  Ottawa  G. 
L.  «i  C.  Co.  V.  Graham,  28  111.  73. 


3.   T/ie  Estate  Granted. 

24.  Ill  f{i*"«'i*al. — The  power  to  pur- 
chase land  conferred  upon  a  railroad  com- 
pany by  the  Ohio  Act  of  February  11,  1848, 
§  14,  is  not  limited  to  such  lands  as  may  he 
necessary  for  operating  or  maintaining  the 
roHd.  If  in  making  a  purchase  of  land  tlie 
company  abused  the  power  conferred  upon 
it  by  said  section,  still  after  re  sale  and  con- 
veyance tlie  title  becomes  indefeasible  in  the 
hands  of  its  vendee.  IValsh  v.  Parton,  24 
0/iio  St.  28. 

In  an  action  to  charge  a  railroad  company 
with  the  amount  of  a  judgment  against  a 
construction  company,  it  appeared  that  the 
construction  company  abandoned  tlic  prop- 
erty and  the  railroad  company  took  posses- 
sion. There  was  a  conflict  of  evidence  as 
to  whether  there  was  a  formal  surrender  of 
the  property  t<j  the  railway  company,  bin  it 
appeared  that  the  construction  company 
held  it  subject  to  speedy  forfeiture,  and 
that  it  had  practically  abandoned  it ;  that  it 
received  a  consideration  in  the  income 
bonds  of  the  railway  company,  and  the  lat- 
ter and  the  mortgage  trustees  entered  into 
a  new  contract  involving  large  expenditures 
for  the  completion  of  the  road.  Held,  that 
this  was  sufficient  to  pass  title  from  the 
construction  company  to  the  railroad  com- 
pany. Sehlesintier  v.  Kansas  City  &^  S.  R. 
Co.,  39  Eed.  Rep.  741. 

A  grantor  conveyed  a  tract  of  land  over 
which  a  railroad  had  a  right  of  way  without 
reservation,  exception,  or  limitation.  The 
deed  described  the  lands  by  metes  and 
bounds,  with  the  amount  embraced  within 
the  boundaries,  and  provided  that,  if  the 
company  shoidd  remove  its  tracks  or  fail  to 
operate  its  road,  the  land  occupied  by  it 
sho'ild  revert  to  the  grantees,  but  reserved 
to  the  grantor  all  claims  against  the  com- 
pany for  use  and  occupation  or  for  damages 
for  withholding  the  land.  Held,  that  the 
deed  divested  the  grantor  of  all  title  to  said 
land,  including  the  portion  used  by  the 
company,  and  that  he  could  not  maintain 
ejectment  therefor.  Clute  v.  New  York  C. 
&^  H.  R.  R.  Co.,  120  N.  F.  267,  24  A^.  E. 
l^fp-  3 '7.  30  N.  Y.  S.  R.  967;  aftrniing  42 
J/tin6i\,  iN.  Y.  S.R.  117. 

In  1 870  a  railroad  company  obtained  a  con- 
tract for  the  conveyance  to  it  of  certain  land 
for  its  right  of  way,  etc.  In  1871  one  K.,  the 
general  agent  and  manager  of  the  company, 
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whose  duty  it  was  to  obtain  said  land  for  it, 
took  a  conveyance  tliereof  in  liis  own  name. 
At  that  time  the  company  had  constructed 
its  road,  erected  depot  buildings,  and  made 
other  improvements  on  the  land.  In  1872, 
and  again  in  1875,  the  compimy  had  a  full 
settlement  with  K.,  covering  moneys  paid 
by  him  for  its  lands.  Through  the  procure- 
ment of  K.,  mortgages  of  all  llie  property  of 
the  company,  including  the  land  in  ques- 
tion, had  been  given,  and  afterwards,  in  an 
action  to  foreclose  the  mortgages,  a  receiver 
was  appointed,  and  the  management  of  the 
railroad  was  taken  from  K.  About  this 
time  K.  recorded  his  deed  of  the  land  in 
question,  but  remained  silent  when,  in  1881, 
said  land,  with  all  the  other  property  of  the 
company,  was  sold  under  the  foreclosure 
proceedings  to  the  defendant.  The  defend- 
ant has  ever  since  been  in  possession, 
operating  the  railroad  on  said  land.  In 
18S7  K.  conveyed  the  premises  to  the  plain- 
titl,  his  sister,  and  in  1889  she  brought  this 
action  to  foreclose  the  land  contract  of 
1870.  Held:  (i)  that  plaintiff  must  he 
deemed  to  have  taken  the  legal  title  with 
notice  of  the  defendant's  equitable  rights  ; 
(2)  the  land  having  been  occupied  for  the 
purposes  of  a  railroad  with  the  consent  of 
K.,  even  if  he  had  been  the  rightful  owner 
equity  would  not  interfere,  r.nd  the  only 
remedy  would  have  been  by  proceedings  to 
have  the  land  condemned  or  by  action  for 
the  contract  price;  (3)  independent  of  the 
statute  of  limitations,  the  plaintiff  is 
estopped  10  maintain  her  action  by  the  con- 
duct and  gross  laches  of  her  grantor. 
Kelly  V.  Green  Bay,  W.  &^  St.  P.  K.  Co.,  80 
Wis.  328,  50  A^.  W.  Kep.  187. 

25.  The  liabuiKliiin  clause. — When 
a  deed  of  land  is  granted  to  a  railroad  com- 
pany, and  by  the  habendum  clause  the  term 
is  limited  to  a  period  of  fifty  years,  or  so 
long  as  the  charter  may  continue,  a  base, 
(lualiticd,  or  determinable  fee  vests  m  the 
company,  and  only  a  possibility  of  reverter 
remains  in  the  grantor,  which  is  incapable 
of  alienation.  Davis  v.  Memphis  &>  C.  R. 
Co.,  39  Am.  &*  Enj!^.  A'.  Cas.  65,  87  Ala.  633, 
6  .So.  Rep.  140. 

2<!.  When  the  fee  passes.  —  A  con- 
veyance of  a  strip  of  land  on  each  side  of  a 
railway,  for  the  expressed  purpose  of  con- 
structing, maintaining,  and  operating  there- 
on a  single  or  donble  track  railroad,  with 
all  its  necessary  appartenances,  etc.,  to  have 
and  to  hold  the  same  to  the  company,  its 


successors  and  assigns  forever,  "  for  all  law- 
ful uses  and  purposes  incident  to  a  full  and 
indefeasible  title  in  fee  simple,"  etc.,  while 
it  may  not  i)ass  an  estate  in  fee,  yet  so  far 
as  the  right  of  possession  for  railroad  pur- 
poses is  concerned,  the  estate  conveyed  has 
most  of  the  qualities  (A  a  fee.  Under  such 
a  deed  the  r'ght  of  possession  conveyed  is 
exclusive,  and  wholly  inconsistent  with  the 
subsequent  possession  of  the  land,  or  any 
part  of  it,  by  the  giantor.  Illinois  C.  R.  Co. 
V.  Houf^hton,  126  ///.  233,  18  A^.  E.  Rep.  301, 
I  /,.  R.  yl.  213,  21  0//io  L.  J.  310. — Ou<)TiN(; 
Hazen  v.  Boston  iSr  M.  R.  Co.,  2  Gray  (Mass.) 
574;  Hurd  V.  Rutland  &  B.  R.  Co.,  25  Vt. 
116;  Jackson  v.  Rutland  &  B.  R.  Co.,  25  Vi. 
150  ;  Chicago  &  M.  R.  Co.  v.  Patchin,  16  111. 
198.  Reviewing  Illinois  C.  R.  Co.  v.  God- 
frey, 71  III.  500. 

Where  land  is  granted  to  railway  compa- 
nies "for  the  erection  and  maintenance 
thereon  of  the  freight  houses  of  the  said 
companies,  or  either  of  them,  together  with 
side  tracks,  turnouts,  switches,  and  build- 
ings, and  for  such  other  railroad  purposes 
as  may  be  necessary  and  expedient,"  the 
grantee  takes  an  absolute  title  and  not  an 
estate  dependent  upon  conditions  subse- 
quent. Noyes  v.  Si.  Louis,  A.  &>  T.  //.  R. 
Co.,  {III.)  21  N.  E.  Rep.  487. 

A  railroad  company  ciiartered  for  a  term 
of  fifty  years  may  take  a  conveyance  of 
lands  in  fee  simple;  and  a  deed  conveying 
lands  to  it  and  its  successors  passes  the  fee. 
Nicoll  V.  Ayw  York  &>  E.  R.  Co.,  12  A'.  1'. 
121  ;  affirming  12  Barli. 460. — Followed  IN 
People  7'.  O'Brien,  36  Am.  &  Eng.  R.  Cas. 
78,  11 1  N.  Y.  I,  18  N.  E.  Rep.  692,  19  N.  Y. 
S.  R.  173- 

Where  a  railroad  company  is  authorized 
to  take  and  hold  stich  real  estate  as  is  nec- 
essary for  the  construction  and  operatinn  of 
its  road,  the  law  will  presume  that  lands 
which  have  been  conveyed  to  It  are  for  rail- 
road purposes.  And  when  it  acquires  land 
by  a  deed  purporting  to  convey  the  fee,  and 
the  land  is  no  longer  needed  for  railroad 
purposes,  the  company  may  sell  and  convey 
it.      )'a/es  V.   J'an  De  Roger t,  56  A^  1'.  526. 

A  deed  purported  to  "  grant,  release,  quit- 
claim, and  convey"  to  a  railroad  company 
the  premises  described,  containing  a  frac- 
tion of  an  acre,  "  to  have  and  to  hold  the 
said  premises  unto  the  said  company  and 
their  assigns  forever,  for  the  uses  and  pur- 
poses of  the  said  comiiany,"  with  a  cove- 
nant that  the  grantors,  at  the  time  of  tlie 
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execution  of  the  deed,  had  a  full  and  per- 
fect title  to  the  premises  in  fee,  free  from 
all  encumbrances,  and  a  full  right  to  grant 
and  convey  the  same.  Held,  that  an  abso- 
lute title  was  conveyed  to  the  company. 
Kcnnty  v.   Wallace,  24  Hun  (A'.  J'.)  478. 

When  a  deed  conveying  land  to  a  railroad 
company  contains  the  language  customarily 
u-ed  to  convey  the  fee  in  land,  a  further 
conditinn  that  •■  the  premises  being  hereby 
conveyed  for  the  use  and  purposes  of  a  rail- 
road and  for  no  oilier  purposes,"  does  not 
])revent  the  fee  from  vesting  in  the  com- 
pany, nor  does  it  prevent  it  from  alienating 
the  same.  Its  only  effect  is  to  cause  the 
land  to  revert  if  the  condition  is  violated. 
lUiJJalo  ripe  Line  Co.  v.  Xeiu  Vork^L.  /: .  <S~» 
W.  R.  Co.,  10  .//'/'.  A'.  Cas.  (N.  V  )  107. 

27.  What  ih'cMis  pas.s  estates  loss 
tliau  a  fd't*.— Where  the  holder  of  a  void- 
able title  acquired  by  a  sale  uiuier  a  deed  of 
trust,  sold  the  property  to  a  railway  com- 
pany, through  an  agent  of  the  latter,  for 
S4680,  and  obligated  itself,  by  contract,  to 
I  (-pay  the  purchase  money,  with  six  per  cent, 
interest,  in  case  the  sale  under  the  trust 
deed  was  set  aside  and  a  redemption  al- 
lowed, which  was  to  be  repaid  out  of  tlie 
redemption  money — lieltl,  that  the  deed  to 
the  railway  company  conveyed  only  the 
mortgage  interest  held  by  the  grantor,  and 
that  it  operated  as  an  equitable  assignment 
of  the  deed  of  trust,  and  thereafter  the  rail- 
way company  held  as  mortgagee,  just  as  its 
grantor  had  done  before  such  conveyance. 
Union  M.  L.  Ins.  Co.  v.  Chicoi^o  &^  W.  I. 
A\  Co.,  146  ///.  320,  34  A'.  E.Rep.  948. 

A  deed  conveying  land  was  absolute  in 
form,  but  accompanied  by  an  unrecorded 
agreement  to  reconvey  the  land  if  a  certain 
S|)ecilied  sum  was  paid  in  a  given  time,  and 
further  authorizing  the  grantee  to  sell  the 
l.inds.  Held,  that  this  constituted  a  condi- 
tional sale  which  became  absolute  upon 
failure  to  pay  the  amount  within  the  speci- 
li.:d  time.  Greenwood  Lake  Imp.  Co.  v.  AVa/ 
York  Sr^  G.  L.  R.  Co.,  30  A'.  1'.  .V.  R.  364,  55 
Hun  610,  5  Silv.  Sup.  Ct.  522.  8  A'.  ]'.  Supp. 
7.1. 

A  raih()ad  company  by  a  warranty  deed 
fiom  a  mortgagor  of  lands  for  railroad  pur- 
poses takes  only  the  right  and  title  of  the 
nioitgagor,  the  mortgagee  being  ignorant 
of  the  transaction  ;  and  in  a  foreclosure  pro- 
ceeding the  company  can  make  only  the 
same  defense  that  the  mortgagor  could. 
And  this  is  so  although  the  railroad  could 


have  taken  the  land  under  the  exercise  of 
the  right  of  eminent  domain,  and  although 
the  mortgagor  paid  the  consideration  re- 
ceived for  the  deeds  to  the  mortgagee. 
Wadex.Hennessydr'B.  &>  L.  A'.  Co.,  i^Am. 
&^  Eng.  R.  Cas.  472,  55  Vt.  207. 

4.  Conditions,  Exceptions,  and  Reservations, 
a.  Conditions. 

28.  Ill  {jeiieral— What  amounts  to 
a  condition.*— A  deed  was  executed  and 
dcliverefl,  conveying  an  unconditional  fee- 
simple  title  to  a  tract  of  land,  which  con- 
tained the  following  words  :  "  It  bi'ing  ex- 
pressly understood  by  the  parties  that  the 
said  tract  or  parcel  of  land  is  not  to  be  put 
to  any  other  use  than  that  of  a  depot  scjuare, 
and  that  no  business  or  improvements  (are) 
to  be  put  on  the  said  tract  but  that  which 
is  immediately  connected  with  the  Western 
and  Atlantic  Railroad."  Held,  that  these 
words  were  words  of  covenant,  and  not 
words  of  condition,  and  that  the  plaintiff's 
remedy  for  a  breach  thereof  was  an  action 
for  damages,  and  not  a  forfeiture  of  the 
estate  for  condition  broken.  Thornton  v. 
Trannnell,  39  Ga.  202. 

The  consideration  for  a  conveyance  of  a 
strip  of  land  for  a  right  of  way  for  a  rad- 
road  was  one  dollar,  with  a  further  pro- 
vision in  the  deed  that  the  water  on  the 
southeast  side  of  the  road  was  to  be  run  on 
the  same  side,  instead  of  through  certain 
cattle-guards  to  be  constructed.  Held,  that 
this  was  a  covenant  running  with  the  land, 
and  not  a  condition.  Peden  v.  Cliicago,  R. 
I.  &>  P.  R.  Co.,  73  lo-iua  328.  35  A".  //"'.  Rep. 
424,  5  Am.  St.  Rep.  680. —  Disiinciuishim. 
Close  V.  Burlington,  C.  R.  &  N.  R.  Co.,  64 
Iowa  149. 

20.  Validity. — A  condition  or  limita- 
tion in  a  deed  restricting  or  limiting  to 
particular  uses  the  property  conveyed  is 
valid,  but  may  be  waived  or  abandoned  by 
the  subsequent  conduct  of  the  grantor,  so 
that  a  court  of  equity  will  not  interfere  to 
prevent  its  violation.  Duncan  v.  Central 
Pass.  R.  Co.,  85  A'y.  525,  4  5.  IV.  Rep.  228. 

In  taking  a  conveyance  of  land  a  railroad 
company  has  a  right,  as  a  part  of  the  con- 
sideration of  the  conveyance,  to  agree  to 
open  and  maintain  a  part  of  it  as  a  street ; 

*  Conditions  in  grants  of  laml  or  right  of  way, 
see  note,  8  Am.  &  Enc.  R.  Cas.  734. 

Conditions  in  conveyance  as  lo  fences,  etc., 
see  note,  20  Am.  &  Eng.  R.  Cas.  344. 
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and  such  a  provision  in  the  deed  is  valid, 
tliough  outside  of  the  corporate  purposes  of 
the  company's  creation.  Tinkham  v.  Erie 
K.  Co..  53  Barb.  {IV.  Y.)  393. 

:J0.  CoiulitioiiM  precedent. — A  deed 
conveying  an  unfinished  railroad  contained 
a  provision  "tiiat  ihis  deed  is  to  have  effect 
and  be  operative  only  upon  the  express 
condition  and  understanding  that  the  road 
bi!  completed  "  within  a  given  time,  and  an 
issue  and  transfer  by  the  purchasing  com- 
p.iny  of  an  amount  of  its  capital  stock 
eqiKil  to  tiie  paid-up  stock  of  the  selling 
C()mi)any.  Hild.  tiiat  tiiese  were  conditions 
precedent  to  the  passing  of  the  title,  and 
their  not  having  been  complied  with,  and 
the  bankruptcy  of  the  purchasing  company 
making  compliance  impossible,  the  title  did 
not  [)ass.  Tennessee  6-»  t".  R.  Co.  v.  East 
A/a,  A'.  Co.,  73  A/a.  426.— Rkvikwkd  in 
Tennessee  &  C.  R.  Co.  v.  East  Ala.  R.  Co., 
75  Ala.  516,  51  Am.  Rep.  475. 

.'il.  (JuiitUtioiis  slIb^seqllCIlt. —  (i) 
\V/uU  are. — Subsequent  conditions  are  those 
wliich  operate  upf)n  an  estate  already  vested, 
and  render  it  liable  10  be  defeated.  All  that 
remains  in  the  grantor  is  the  possibility  of 
reverter  or  rigiit  of  entry  upon  condition 
broken.  The  estate  will  remain  defeasible 
until  the  condition  be  performed,  destroyed, 
or  biirred  by  the  statute  of  limitations,  or  by 
estoppel.  Memphis  &'  C.  R.  Co.  v.  Neigh- 
bors. 51  Miss.  412. 

In  a  conveyance  of  an  estate  in  fee,  an 
express  condition  that  intoxicating  liquor 
shonlr;  not  be  there  sold  as  a  beverage  is, 
on  its  face,  a  condition  subsequent.  Sioux 
Ci/y  i3-»  .SV.  F,  R.  Co.  v.  Singer,  49  Minn.  301, 
5t  X.  IV.  Rep.  905. — Followed  in  Sioux 
Ciiv  &  St.  F.  R.  Co.  V.  Davis,  49  Minn.  308. 

\  deed  to  a  trustee  for  a  railroad,  upon 
the  condition  that  it  shall  construct  its  road 
iiiiough  the  tract  conveyed,  or  if,  wlien 
constructed,  it  shall  not  establish  a  freight 
ami  passenger  station  upon  said  tract  the 
conveyance  shall  be  null  and  void,  but 
oihcrwise  to  remain  in  full  force  and  effect, 
is  a  conveyance  upon  a  condition  subse- 
quent. The  trustee  became  seised  of  the 
premises,  though  the  estate  in  him  contin- 
ued defeasible  until  the  conditions  were 
performed,  waived,  released,  or  barred  by 
the  statute  of  limitations  or  by  estoppel. 
E//is  v.  R'yger,  90  Afo.  600,  3  i'.  W.  Rtp. 
23-  " 

Where  in  such  case  no  time  is  fixed 
within  which  tlie  conditions  are  to  be  per- 


formed, the  law  will  allow  the  company  a 
reasonable  time.  E/lis  v.  Kyger,  90  Mo, 
600,  3  .v.   W.  Rep.  23. 

A  conveyance  to  a  railroad  corporation 
upon  the  express  condition  that  the  com- 
pany should  construct  its  railroad  within 
tlie  time  prescribed  by  the  act  of  incorpo- 
ration, is  a  grant  upon  a  condition  subse- 
quent, not  precedent.  Nico/l  v.  New  York 
&>  E.  R.  Co.,  12  N.  Y.  121;  affirming  12 
liarb.  460.— U1STINGUI.SHED  IN  Taylor  v. 
Cedar  Rapids  &  St.  P.  R.  Co.,  25  Iowa  371. 
Rkvikweu  in  Martin  v.  Ohio  River  R.  Co., 
37  VV.  Va.  349. 

The  estate  of  the  grantor  in  the  premises 
before  a  breach  of  tlie  condition  is  a  mere 
right,  and  not  assignable,  either  at  common 
law  or  by  the  statutes.  Nicoll  v.  Neio  \  'ork 
&^  E.  R.  Co.,  12  .^V.  Y.  121  ;  affirming  12 
L'arb.  460.— FOLLOWED  IN  Paul  v.  Cunuers- 
ville&  N.  J.  R.  Co.,  51  Iiid.  527. 

(2)  I/iiistrations. — Tlie  consideration  re- 
cited in  a  deed  to  a  railway  company  was 
the  sum  of  one  dollar  and  the  permanent 
location  of  a  depot  on  the  grounds  con- 
veyed. Held,  that  these  words  created  a 
condition  subsequent,  but  did  not  consti- 
tute a  promissory  undertaking  on  the  part 
of  the  grantee  ;  and  upon  a  failure  to  main- 
tain a  depot  on  the  ground  the  grantor  was 
only  entitled  to  a  forfeiture  of  the  estate, 
and  not  to  a  decree  of  specific  performance, 
nor  to  a  judgment  for  damages.  Close  v. 
Burlington,  C.  R.  &•  N.  R.  Co.,  17  Am.  «S- 
Eng.  R.  Cas.  33,  64  Iowa  149,  19  N.  U\  Rep. 
886. — Dlstinguished  in  Peden  z/.  Chicago, 
R.  I.  &  P.  R.  Co.,  73  Iowa  328,  35  N.  W. 
Rep.  424,  5  Am.  St.  Rep.  680. 

The  following  clause,  coming  after  the 
description  and  preceding  the  habendum,  in 
a  deed  to  a  railroad  com[)any,  "  But  this 
conveyance  is  made  upon  the  express  con- 
dition that  said  railroad  company  shall 
build,  erect,  and  maintain  a  depot  or  station 
house  on  the  land  herein  described,  suitable 
for  the  convenience  of  the  public,  and  that 
at  least  one  train  each  way  shall  stop  at 
such  depot  or  station  each  day  when  trains 
run  on  said  road,  and  that  freight  and  pas- 
sengers siiall  be  regularly  taken  at  such 
depot " — held,  to  be  an  express  condition 
subsequent,  and  not  a  covenant,  nor  specifi- 
cally enforceable  as  one  against  the  grantee. 
Blanchard  v.  Detroit,  L.  &-  L.  M.  R.  Co., 
31  Mich.  43. — Distinguished  in  Lawrence 
V.  Saratoga  Lake  R.  Co.,  36  Hun  (N.  Y.) 
467.    (Quoted  and  approved  in  Fargo  v. 
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New  York  &  N.  E.  R.  Co.,  3  Misc.  (N.  Y.) 
205,  52  N.  Y.  S.  R.  205,  23  N.  Y.  Supp.  360. 

I'lainiilTs  in  due  foini  convcjccl  a  tract  of 
land  to  ill'.'  dclendaiit  \V.,  who  was  then 
llie  president  of  ilie  otlier  defendant,  a  rail- 
way corporation.  As  part  of  the  same 
transaction,  \V.  acknowledged,  in  writin.i^, 
under  seal,  lliat  he  held  the  land  in  trn>t 
for  till'  coiporalion,  to  be  nsed  (or  certain 
pui  poses;  and  in  the  same  wi  iliiit;  ctjn- 
tracied  with  the  plaintilfs  that  he  would 
reionvey  the  land  to  them  il  the  c(3rpora- 
tion  tli<l  not  within  three  years  take,  use, 
and  o(  cnpy  the  same,  in  whole  or  in  part, 
|. .r  it:rmiiial  purposes.  The  corporaiioii 
Was  (Of^ni/antof  the  conveyance  and  con- 
tra(  t  and  assented  to  them.  Held,  that,  as 
i.Liiieen  the  jjarties,  the  deed  and  the  con- 
<  urri  Mt  contract  must  be  considered  and 
Ui  .iteil  as  one  instrument.  Chiitr  v.  U'as/i- 
liurn,  44  Minn.  312,  46  A'.   \V.  J\i/>.  555. 

The  fee  to  the  land  vested  on  delivery  of 
the  tlecd  it;  W.,  in  trust,  subject  to  divesti- 
ture, should  there  be  a  failure  to  comply 
u  ith  the  condition  specified,  which  was  a 
condition  subsequent,  not  precedent.  Chute 
V.   ll'(is//l>urji,  44  i]//nn.  312,  46  A".  W.  Kep. 

555- 

1  he  acts  of  the  corporation  in  relation  o 
the  construction  of  its  road  and  the  estab- 
lishment of  its  terminals,  both  before  and 
after  the  expiration  of  the  period  prescribed, 
were  admissible  in  evidence  for  the  purpose 
of  showing  that  it  perlorined  certain  acts  of 
use  and  occupation  of  the  premises  involved 
in  go(jd  faith  and  with  an  honest  motive. 
C/mtc  v.  ll'as/tbtirn,  44  Minn.  312,  46  iV. 
;;•.  AVA  555- 

A  deed  conveying;  land  to  a  railroad  com- 
pany contained  a  provision  that  the  com- 
[lany  should  maintain  a  water-tif.dit  dam 
acioss  a  small  stream  on  the  land,  with 
(lood-f^ales  therein,  which  might  be  used  by 
the  grantor,  his  heirs  or  assigns,  for  the 
purpose  of  water-power.  It  was  further 
jirovided  that  the  comiiany  should  not  be 
liable  for  damages  to  the  grantor  by  reason 
oi  breaks  in  the  dam  or  overflows,  unless 
the  sr'.me  should  happen  through  the  gross 
negligi'Dce  or  wilful  misfeasance  of  the 
compuiy,  with  a  provision  that  the  com- 
pany should  repair  all  damages.  Held,  that 
this  created  a  condition  subsequent,  and 
the  deed  vested  the  fee  simple  in  the  com- 
pany, but  subject  to  defeat  if  the  company 
failed  to  perform  the  conditions.  Underhill 
V.  Saratoga  &^  W.  K.  Co.,  20  Barb.  (N.  K) 


455.— Following  Ludlow  v.  New  York  & 
H.  R.  Co.,  12  Barb.  440. 

The  granting  clause  of  a  deed  to  a  rail- 
road company,  after  reciting  a  consideratiim 
of  one  dollar,  conveyed  one  piece  of  land 
"only  for  depot  and  other  railroad  pur- 
poses," and  another  lot  adjoining  "for  a 
railway,"  and  then  recited  that  both  UjIs 
were  "granti:d  s;)lely  for  said  road  pur- 
poses." The  habendiini  clause  contained 
the  words  "to  have  and  to  hold  the  prem- 
ises as  above  described  with  herediiainents 
and  appurtenances  unto  the  said  party  of 
the  second  i)art  and  to  liis  assigns  forever." 
Subsequently,  in  an  action  of  ejectment,  it 
was  shown  by  parol  evidence  that  the  only 
consideration  of  the  deed  was  that  a  depot 
should  be  erected  on  the  land,  with  a  view 
of  thereby  enhancing  the  value  of  other 
lands  of  the  grantor  in  the  vicinity.  Held: 
(I)  that  the  parol  evidence  was  jjroperly 
admitted  ;  (2)  that  the  provisions  showing 
the  purposes  for  which  the  grant  was  made 
ivere  conditions  subsequent;  and  a  failure 
to  use  the  first  lot  for  depot  puriioses,  and 
the  grantor  having  re-entered,  the  tiile 
thereto  reverted  ;  but  the  condition  as  to 
the  second  lot  was  satisfied  by  the  building 
of  a  railroad  thereon,  and  the  title  thereto 
was  not  affected  by  a  failure  to  erect  a  depot 
on  the  first  lot.  Horner  v.  Chicago,  M.  &* 
St.  P.  R.  Co.,  38  Wis.  165. 

32.  Necessity  »>f  performance.— 
One  owning  a  wharf  and  certain  lands 
adjoining  conveyed  a  right  of  way  over  the 
same  to  a  railroad  company  by  a  deed  of 
general  warranty,  with  provisions  that  it 
should  be  used  only  for  railroad  purposes, 
and  that  the  top  of  the  rails  should  be  laid 
on  a  level  with  the  wharf,  with  privilege  to 
the  owner  of  the  wharf  to  cross  and  recross, 
which  was  necessary  in  using  the  wharf. 
Held,  that  by  accepting  the  deed  the  com- 
pany was  bound  as  by  an  agreement  to  con- 
form to  the  condition  as  to  the  manner  of 
laying  the  track.  Chuppell  v.  Ne7V  V'ork, 
N.H.&'H.  K.Co.,  62  Conn.  195,  2\  Ail. 
Rep.  997.  —  Di.siiNCUi.sHiNG  Ashcroft  v. 
Eastern  R.  Co.,  126  Mass.  196. 

A  deed  conveying  a  right  of  way  con- 
tained a  clause  that  the  company  was  to 
construct  certain  farm  crossings.  Held: 
(H  that  by  accepting  the  Ok^ciX  and  acquir- 
ing rights  under  it  the  company  was  as 
much  bound  by  the  provision  as  if  it  had 
signed  and  sealed  the  deed;  (2)  that  such 
condition  bound  the  land,  and,  upon  a  fail- 
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ure  to  comply  with  it,  the  grantor  might 
re-enter;  but  he  might  waive  this  right  and 
resort  to  equity  to  compel  specific  perform- 
ance. Aiken  V.  Albany,  V.  &■'  C.  K.  Co.,  26 
Barb.  {X.   Y.)  289. 

33.  What  is  a  sufficient  pcrl'oriii- 
aiK'c — A  conveyance  of  lands  recited  that 
it  was  made  "  expressly  for  the  use  and 
purpose  of  depot  grounds,"  and  that  if 
there  should  be  a  failure  to  erect  buildings 
and  occupy  it  for  that  purpose  the  land 
should  revert  to  the  grantors.  After  tlie 
erection  of  buildings  and  use  of  the  laud 
for  the  purpose  specified  for  thirty-three 
years  it  ceased  to  be  so  used,  and  a  new 
location  was  made.  Held,  that  the  condi- 
tion was  performed,  and  a  forfeiture  would 
not  be  enforced.  Jeffenonville,  M.  &>  I.  A'. 
Co.  v.  Barbour,  14  Am.  &^  Eng.  A'.  Cas.  466, 
8() /nd.  375. — Distinguishing  Indianapo- 
lis, F.  &  C.  R.  Co.  V.  Hood,  66  Ind.  580.— 
Followed  in  JefTersonville,  M.  &  I.  R.  Co. 
V.  Barbour,  89  Ind.  602. 

A.  conveyed  by  deed  two  small  parcels  of 
land  to  a  railroad  company,  with  the  right 
to  divert  tlie  waters  of  a  river  running 
through  his  land.  A  clause  of  the  deed 
contained  the  provision  that  the  railroad 
company  would  construct  a  culvert  which 
should  drain,  "  as  far  as  practicable,"  the  old 
bed  of  the  river.  The  culvert,  as  at  first 
constructed,  proved  satisfactory  to  both 
parties,  but,  after  lasting  for  some  years, 
was  destroyed  by  a  flood.  In  rebuilding, 
the  railroad  company  ciianged  the  con- 
struction of  the  road  so  as  to  allow  the 
accumulation  of  water  in  pools  upon  A.'s 
land.  A.  brought  suit  and  recovered  judg- 
ment. The  company  subsequently  dug  a 
ditch,  which  served  to  partially  drain  the 
pools  of  water,  but  A.,  not  deeming  said 
ditch  sufficient,  brought  this  action.  J/eld, 
that  the  provision  of  the  deed  for  draining 
the  old  bed  of  the  river  "  as  far  as  practi- 
cable" was  suiiordinate  to  the  main  object 
of  the  purchase  and  agreement,  to  wit,  the 
new  and  safe  construction  of  the  railroad 
bcfl  across  the  river.  The  language  em- 
ployed showed  veryclearly  th.itperfeci  drain- 
age was  not  contemplated  or  provided  for, 
but  only  such  drainage  as  could  be  effected 
with  due  regard  to  the  necessities  and 
safety  of  the  roadbed  and  the  structures 
supporting  it.  The  provision  for  drain- 
age made  by  the  railroad  company  suffi- 
ciently fulfilled  the  requirements  of  the 
deed,  and  therefore  the  plaintiff  could  not 
4  D.  R.  D.— 2. 


recover.     Ours/er  t,  Baltimore  &^  O.  R.  Co., 
14  Am.  &^  Eng.  R.  Cas.  298.  60  Md.  358. 

3-1:.  Wliat  is  a  hreat-li.— A  railroaa 
company  took  a  conveyance  of  land,  with 
the  express  provision  in  the  deed  that  it 
should  be  used  as  the  grounds  of  a  passen- 
ger station,  and  should  revert  if  not  so 
used.  It  erected  a  station  tliereon  and 
maintained  it  for  a  time,  but  leased  anotiier 
road,  which  maintaiiuda  station  on  other 
lands  about  1000  feet  away,  and  afterwards 
used  this  station  and  discontinued  the  for- 
mer. Held,  that  this  was  not  a  substantial 
compliance  with  the  condition,  and  that  the 
land  would  revert.  Howell  v.  Long  Island 
R.  Co.,  37  Hun  (X.  V.)  38 1  ;  affirmed  (.^)  107 
N.  V.  684,  mem.,  12  N.  Y.  S.  R.  S65. 

When  a  deed  to  a  railroad  company,  its 
successors  and  assigns,  contains  a  stipula- 
tion that  "  the  agreement  is  made  for  the 
location,  construction,  and  maintenance  of 
said  railroad,  and  for  that  use  and  purpose 
only ;  and  that  the  license  hereby  granted 
is  to  operate  in  perpetuity  if  said  company, 
its  successors  and  assigns,  shall  continue  to 
maintain  and  operate  their  railroad,  and  to 
cease  witli  the  non-use  of  the  same  for  such 
purpose,"  there  is  no  breach  of  the  con- 
ditions subsequent  in  the  deed,  by  failure  of 
the  grantee,  or  those  succeeding  to  its  title, 
to  build  and  operate  the  road  the  full  extent 
of  the  charter  route.  Morrill  v.  If 'abas//, 
S/.  L.  &^  P.  K.  Co.,  36  ///;/.  &^  Eng.  R.  Cas. 
425, 96  Jl/o.  174,  9  .S'.  IV.  Rep.  657. — Quori'.D 
IN  Stilwell  V.  St.  Louis  &  H.  R.  Co.,  39  Mo. 
App.  221. 

A  deed  conveying  land  to  a  railroad  pro- 
vided that  it  should  be  occupied  for  the  sole 
and  only  use  of  a  freight  and  passenger 
depot,  and  other  ;:eccssary  buildings  for  the 
accommodation  of  the  company,  and  also  a 
house  for  the  temporary  reception  foihcr 
than  a  public  house)  of  passengers  and 
others,  with  a  further  provision  that  if  used 
for  any  other  purposes,  or  if  the  company 
should  use  any  other  building  within  one 
mile  of  the  premises  for  such  purposes,  or 
should  use  said  i)r(Miiises  for  an  inn  or 
tavern,  then  the  estate  should  be  forfeited. 
Held :  {\)  that  the  transfer  of  the  property 
by  the  company  under  legislative  sanction, 
and  extending  the  road  beyor.d  the  point  of 
its  terminus  when  the  deed  was  given,  did 
not  violate  the  condition  of  the  deed  ;  (2) 
that  the  condition  was  not  broken  by  selling 
refreshments  and  occasionally  lodging  per- 
sons   in    the   depot  buildings  by  the  co\\\- 
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pany's  ap;ent;  neither  was  i'.  violatcrl  by 
permitting  persons  to  unload  their  freigiit 
at  their  own  warehouses  or  stores  within 
one  mile  of  the  premises.  Soiit/iant  v.  Cen- 
tral A'.  Co.,  26  A'./.  I..  13.— Kkvikwki)  in 
Williamson  v.  Chicago,  K.  I.  &  P.  R.  Co., 
53  Iowa  126. 

A  (l<'(!(l  purported  to  convey  land  to  a 
railmad  comiJany  in  fee,  but  the  habeiuiitin 
cl.iusi;  provided  that  it  was  to  be  held  for 
railro.id  purposes.  //(•/(/,  that  these  words 
only  ilelined  the  use  of  the  land,  and  the 
sus()ension  of  the  use  for  the  purposes  of  a 
railroad  for  a  time  did  not,  ipso  facto,  work 
a  forfeiture,  nor  did  the  fact  of  a  sale  under 
a  decree  of  foreclosure,  and  a  removal  of 
the  rails  by  the  purchaser,  have  any  such 
etlect.  Uultoy  v.  Rome,  W.  i^  O.  K.  Co.,  14 
N.   Y.  S.  R.  131. 

Hy  an  act  of  congress  in  1808,  the  Wash- 
ington &  Alexandria  Turnpike  Co.  was  in- 
corporated to  construct  a  turnpike  road 
from  Alexandria  to  Washington,  to  be  not 
less  than  thirty,  nor  more  than  one  hundred 
feet  wide.  In  1809  A.  conveyed  to  the 
company  a  strip  of  land,  one  hundred  feet 
wide  and  three  fourths  of  a  mile  long,  for 
the  purpose  of  the  road,  and  the  company 
covenanted  with  A.  and  his  heirs  that  said 
sjjace  of  one  hundred  feet  should  be  forever 
kept  open  and  unobstructed  as  a  public 
highway,  and  for  no  other  purpose;  and 
should  the  route  of  said  turnpike  road  be 
thereafter  altered,  or  should  it  cease  to  be  a 
public  highway,  the  said  property  should 
immediately  revert  to  A.,  his  heirs  and  as- 
signs. The  company  made  a  graveled  track 
twenty  feet  wide,  in  the  centre  of  the  strip, 
and  on  each  side  a  summer  road.  By  a 
statute  of  the  state  the  company  was  au- 
thorized to  sell  any  part  of  their  work  to  the 
A.  &  \V.  R.  Co.,  and  the  turnpike  com- 
pany conveyed  to  the  railroad  company  the 
eastern  half  of  their  entire  line;  and  a  rail- 
road track  has  been  laid  on  the  summer 
road,  occupying  in  all  about  eighteen  feet 
on  the  east  line,  and  leaving  the  graveled 
road  and  the  western  summer  road  unob- 
structed. Held,  that  this  dealing  with  the 
road  did  not  create  a  forfeiture,  under  the 
deed  of  A.,  of  the  land  conveyed  by  him,  or 
any  part  of  it.  A/cxamlria  &^  M^.  R.  Co.  v. 
t7/(W,  27  (7rl^//.  (t'(?.)  547. -Quoting  Mc- 
Kelvay  71.  Seymour,  29  N.  \.  I,.  321. 

35.  When  breach  caiiHes  iaiid  to 
revert  to  jjraiitor.  -  Mere  nnn  perform- 
ance of  a  condition  subsequent  does   not 


divest  the  estate.  Performance  of  the  con- 
dition may  be  waived,  and  the  estate  con- 
tinue in  the  grantee  after  the  breach  of  the 
condition,  until  the  person  who  has  the 
right  to  insist  upon  a  performance  elects  to 
declare  a  forfeiture.  The  estate  continues 
with  its  original  incidents  imtil  entry,  or 
some  act  equivalent  to  it.     Kll/'s  v.  Kyger, 

90  Mo.  (vx),  3  .S'.   ]V.  Rep.  23. 

Where  land  i.-,  granted  in  fee  simple,  to 
be  occupied  for  railroad  purposes  only,  and 
to  revert  to  the  grantor  or  his  heirs  if  used 
for  any  other  purposes,  or  no  longer  needed 
for  such  use,  the  reversion  does  not  take 
effect  until  actual  abandonment;  and  hence 
until  that  time  the  railroad  company, 
grantees,  may  remove  the  machinery  in 
their  shops  erected  on  the  land  granted. 
Peinisylvaiitti  R.  Co.  v.  Parke,  42  Pa.  St.  31. 

Where  real  estate  is  conveyed  to  a  rail- 
road company,  "  for  and  in  consideration  of 
the  permanent  location  and  construction  of 
the  depot  of  said  railroad"  thereon,  and  such 
depot  is  constructed  upon  said  real  estate, 
but  is  subsequently  removed  and  erected 
ui)on  other  lanrl,  the  removal  constitutes  a 
breach  of  the  implied  condition  subsequent 
contained  in  such  deed,  and  such  real  estate 
reverts  to  the  grantor.  Indianapolis,  P.  &* 
C.  R.  Co.  v.  Hood.  66  hid.  580. — Dl.siiN- 
GUisHKi)  IN  Jeffeisoiiville,  M.&  I.  R.  Co.  z'. 
Barbour,  14  Am.  &  Eng.  R.  Cas.  466,  Sglnd. 
375.  Reviewku  in  Cleveland,  C,  C.  &  I. 
R.  Co.  V.  Coburn,  17  Am.  &  Eng.  R.  Cas.  37, 

91  Ind.  557. 

.30.  Otlier  remedies  for  breach.— 
Where  a  landowner  conveys  a  right  of 
way  with  a  provision  that  a  depot  is  to  be 
located  at  a  certain  point  on  it,  after  the 
company  has  entered  he  cannot  maintain 
trespass  or  ejectment  for  a  failure  to  so 
locate  the  station;  but  he  may  maintain  an 
action  for  damages,  and  his  measure  of 
damages  will  be  payment  for  the  land  con- 
veyed and  any  other  subsequent  injuries 
caused  by  the  construction  and  operation  of 
the  road,  and  the  company  would  not  be 
entitled  to  the  same  defenses  as  if  original 
condemnation  proceedings  had  been  insti- 
tuted. Orsuitmaybe  maintained  in  equity 
for  specific  perfoi  mance.  Hubbard  v.  Kan- 
sas City,  St.  J.  (S~.  C.  B.  R.  Co.,  63  Mo.  68,  20 
Am.  Ry.  Rep.  446.— Following  Baker  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  57  Mo.  265. 
Reviewing  Taylor  v.  Cedar  Rapids  &  St.  P. 
R.  Co..  25  Iowa  371. — Reviewed  in  Avery 
V.  Kansas  City  &  S.  R.  Co.,  113  Mo.  561. 
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Where  land  was  conveyed  and  notes  were 
executed  to  a  railway  company,  in  consid- 
eraiion  of  the  permanent  location  of  a 
depot  upon  the  conveyed  land,  and  the 
company  conveyed  the  land  and  transferred 
the  notes  to  another  company,  which  failed 
to  maintain  the  depot  upon  the  land — held, 
tliat  the  grantors  and  makers  were  entitled 
to  liave  ihe  notes  delivered  u[),  and  to  a 
formal  release  of  the  land  conveyed.  Close 
v.  Biirliiigtou,  C.  R.  Sr'  N.  K.  Co.,  17  Aw.  &• 
Kn_i(.  A'.  Ciis.  33,  64  Io7va  149,  19  N.  IV. 
A',/>.  886. 

A  party  conveyed  hiiid  to  a  railroad  com- 
pany for  depot  purposes  only,  by  a  deed, 
wherein  the  consideration  was  staled  to  be 
the  construction  of  a  depot  on  the  land. 
Tiie  (iced  further  stipulated  that  the  land 
was  to  be  used  for  railroad  purposes  only, 
and  that  in  case  of  any  violation  of  the 
aitreement  by  the  company  tiie  land  was  to 
rc-vert  to  the  fijrantor.  Subsequently  the 
grantor  filed  a  petition  charging;  that  no 
depot  building  had  been  erected,  alleging 
the  widtii  of  land  occupied  and  necessary 
to  be  used  in  operating  the  road,  and  seek- 
ing to  recover  that  portion  of  the  land  not 
necessary  to  the  operation  of  the  road.  The 
prayer  was  that  the  court  decree  the  deed  to 
be  void  and  the  land  to  have  reverted  to 
plaintiff.  Held,  that  the  relief  sought  was  in- 
consistent with  that  set  out  in  the  petition  ; 
tiiat  the  petition  set  forth  an  action  for  the 
partial  rescission  of  the  contract,  while  the 
prayer  was  for  a  complete  rescission.  Crow 
\\  Oiuenshofo  <S^  A^.  K.  Co.,  17  Am.  &*  Eng. 
R.  Cas.  31,  82  Ky.  134. 

A  deed  conveyed  a  strip  of  land  to  a  rail- 
road company,  to  them,  their  successors 
and  assigns  forever,  "  provided  always,  and 
this  deed  is  upon  the  express  condition," 
that  a  certain  system  of  drainage  was  to  be 
kept  up  by  the  railroad  company.  Held, 
that  this  created  a  confiition  subsequent  in 
deed,  and  voidable  by  the  grantor  upon 
Cf)ndition  broken.  But  no  action  for  the 
recovery  of  the  land  could  be  brought  by 
the  grantor  until  he  had  made  entry  upon 
the  land  after  condition  broken,  or  made 
claim,  if  entry  was  impossible.  Hammond 
V.  Port  Royal  &^  A.  R.  Co.,  11  Am.  &>  Ettg. 
R.  Cas.  352,  15  So.  Car.  10. 

Plaintiff  deeded  the  defendant  railway  a 
tract  of  land  for  the  purpose  of  buildings, 
etc.,  to  supply  the  rat'  ray  with  water,  on 
condition  that  once  in  every  seven  days  the 
company  should  till  with  water  a  certain 


tank  owned  by  him,  to  contain  not  exceed- 
ing 500  gallons,  and  in  the  event  of  the 
failure  of  the  company  to  fill  the  tank  the 
land  to  revert  to  the  owner.  The  company 
entered  into  possession  and  erected  build- 
ings, etc.,  rut  refused  to  furnish  plaintiff 
the  water,  as  contracted.  On  suit  brought 
claiming  ihe  land,  rents,  and  damages— //t-A/, 
that  plaintiff  could  not  have  an  action  for 
both  tne  land  and  damages ;  that  to  take 
advantage  of  the  non  performance,  the 
grantor  could  enter  or  sue  for  the  land,  and 
that  rent  could  not  be  recovered  for  use  of 
the  land  prior  to  the  filing  of  the  suit,  there 
being  no  re-entry  by  the  grantor,  though 
the  failure  of  the  company  to  comply  with 
the  conditions  gave  him  the  right  to  sue 
for  and  recover  the  land  and  rents  after  the 
filing  of  the  suit.  Gulf,  C.  Sa^  S.  F.  R.  Co. 
v.  Diinman,  74  Tex.  265,  1 1  .S".  W.  R,/). 
io94.~DisTiNGUisHKi)  IN  Chicago  T.  iS: 
M.  C.  R.  Co.  V.  Titterington,  84  Tex.  218. 
Followed  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Duninan,  85  Tex.  176. 

JJ7.  Waiver  of  the  forlV'iture.— An 
estate  granted  upon  a  condition  subsequent 
is  not  ipso  facto  determined  by  the  hajjpen- 
ing  of  the  condition  ;  but  such  happening 
only  subjects  it  to  be  defeated  at  the  elec- 
tion of  the  grantor  or  his  heirs,  for  the 
reason  that  the  forfeiture  of  estates  is  not 
favored  in  courts  of  law  or  equity.  Kciuicr 
V.  American  Contract  Co.,  9  Bush  (Ay.)  202. 
— Rkviewing  Ludlow  v.  New  Y(jrl<  &  H. 
R.  Co.,  12  IBarb.  (N.  Y.)  440. 

The  waiver  of  a  forfeiture  may  be  in- 
ferred by  reason  of  the  failure  of  the  party 
entitled  to  the  estate  to  re  enter  or  assert 
some  claim  in  a  reasonable  time,  terminat- 
ing the  estate;  and  particularly  in  a  case 
where  the  party  to  whom  the  grant  is  m..de 
is  permitted  to  use  and  make  valuable  im- 
provements on  the  premises  after  the  con- 
dition is  broken.  Keuner  v.  American  Con- 
tract Co.,  9  Rush  {Ky.)  202. 

When  the  grantor  has  waived  his  right  to 
enforce  a  forfeiture,  is  a  question  of  inten- 
tion depending  upon  thefacts,  and  is  prop- 
erlj'  submitted  to  the  jury.  Hammond  v. 
Port  Royal  St'  A.  R.  Co.,  11  Am.  •Sr'  Eng. 
R.  Cas.  352,  15  So.  Car.  10. 

The  right  or  possibility  of  reverter  which 
belongs  to  a  grantor  of  land  on  condition 
subsequent  is  extinguished  by  a  conveyance 
thereof  by  deed  to  a  third  person  before 
entry  for  breach  of  condition;  even  though 
such  conveyance  be  to  a  son  of  the  grantor^ 
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who,  upon  the  tjrantor's  flonfh,  becomes  liis 
lii'ir.  A'/tf  V.  lioston  ijr^  II'.  A'.  Corp.,  12 
Allen  (Mass.)  141. 

A  deed  coiiveyiiij^  a  ri^dit  of  way  for  the 
extension  of  a  r.iilroafi  contained  a  pro- 
vision that  it  siiouid  cease  and  l)e  void 
uidess  liie  road  was  coni|ilele('  liirou^di  tlie 
lami  l>\'  a  day  iianu-d.  Tln'  roinpaiiy  fiilcti 
to  coiiiiiUne  tlie  road  within  the  time,  hut 
the  j;raiitor  asserted  no  chiini  lo  liie  estate, 
nor  <hd  anything  for  tW(j  years  after  tlie 
forfeiture  iliat  would  he  eipiivident  to  a 
coninion  hiw  re-entry,  hut  stoorl  hy,  witii 
full  knowle(l!;t!  that  the  company  was 
^(c)in^{  on  and  making  larj;e  expenditures  on 
the  roail,  and  had  even  within  the  time, 
at  his  re(|uest,  huilt  fences  aloiifj  its  track 
over  the  land  conveyed.  ILid,  sLroni^  proof 
of  a  waiver  of  the  forfeiture,  and  that  he 
could  not  thereafter  maintain  ejectment. 
I.iiitloui  v.  New  York  &^  II.  R.  Co.,  12  /}\irl>. 
(.V.  r.)  440.  — Di.siiNiiuisiiKij  i\  Ragsdale 
7'.  V'icksl)iirg  &  M.  K.  Co.,  62  Miss.  480. 
FoM.oWKU  IN  Underhill  v.  Saratoga  &  W. 
R.  Co.,  2oBarh.455.  Rk.vikwki)  in  Kenner 
V.  American  Contract  Co.,  9  Bush  (Ky.)  202. 

6.  Exceptions  and  Reservations. 

38.  Kxt'cptioii.s.  —  A  conveyance  of 
land  hy  a  railway  company,  with  this  pro- 
vision, "exceiiting  a  strip  of  land  running 
the  whrile  length  of  said  premises,  two 
hundred  feet  wide,  used  as  a  right  of  way, 
containing  twelve  acres  " — /telti,  not  to  pass 
any  title  or  other  interest  in  the  portion  ex- 
cepted for  a  right  of  way.  A'ol>le  v.  Illinois 
C.  R.  Co.,  Ill  ///.  437. 

A  city  granted  a  certain  lot  described  as 
"a  vater  lot,  vacant  land,  and  soil  under  the 
water,"  which  was  also  described  by  metes 
and  bounds,  but  specially  excepted  so  much 
of  the  ground  as  formed  a  part  of  certain 
streets  and  avenues,  which  was  designated 
as  reserved  for  the  purpose  of  "  public 
streets,  avenues,  and  highways."  Held,  that 
the  fee  to  the  excepted  portion  remained  in 
the  city,  though  it  was  never  used  for  the 
purposes  designated  in  the  deed.  Mayor, 
etc.,  of  N.  Y.  V.  New  York  C.  tS-*  //.  A'.  A'. 
Co.,  23  A'.  Y.  Snpp.  562,  S3  A^.  1'.  .S'.  R.  383, 
69  Hun  324. 

39.  Uescrvatioiis,  Rcnorally.*— In  a 


*One  conveying  lands  to  a  company  may  re- 
serve an  easement  therein  for  his  own  or  the 
public  use,  see  29  Am.  &  Eng.  R.  Cas.  579, 
abslr. 


grant  for  a  right,  of  way  for  a  switch,  the 
words  "and  upon  the  furihcr  consideration 
that  said  grantees  i>ermit  said  grantoi'  to 
use  saifi  switch  and  railroarl,  the  s:inut  as 
tin;  grantees."  amount  to  a  legal  and  binrl- 
ing  reservation  of  a  use  in  common  with 
the  grantees  of  the  right  of  way  granted;  but 
they  ill)  not  confer  any  right  in  the  grantor 
(jver  otlur  land  afterwards  bought  by  tlie 
granti'es  for  an  extension  of  the  right  of 
way  to  their  lands,  and  do  not  even  reserve 
a  right  of  way  appiirti-nant  over  the  grantees' 
tract  of  land.     Koelle  v.  Kneclit,  99  ///.  396. 

A  deed  conveying  land  to  a  railroad  com- 
pany C(mtained  a  clause,  "  reserving  to 
myself  the  right  of  passing  atid  repassing, 
and  re[)airing  my  aqueduct  logs  forever, 
through  a  culvert  six  feet  wide  and  rising  in 
height  lo  the  superstructure  of  the  railroad, 
to  be  built  and  kept  in  repair  by  said  com- 
pany." Held,  that  this  operated  as  a  reser- 
vation and  not  as  an  exception,  and  vested 
only  a  life  estate  in  the  grantor.  Ashcroft 
v.  Eastern  K.  Co.,  126  yl.'rjw.  196. — DisriN- 
GUiSHF.i)  IN  Chappell  v.  New  York,  N.  H. 
&  H.  R.  Co.,  62  Conn.  195. 

A.  dedicated  land  for  public  use  as  a 
highway,  subject  to  a  right  to  dedicate  a 
portion  for  use  for  railroad  purposes.  Held, 
that  his  conveyance  of  land  along  the  high- 
way passed  his  title  to  the  centre  of  the 
street,  subject  to  the  public  easement  and 
the  reserved  right  to  devote  to  use  for  rail- 
road purposes.  Ayres  v.  Pennsylvania  R. 
Co.,  48  A'.  /.  L.  44,  3  Atl.  Kej).  885,  57  Am. 
Rep.  538. 

A  landowner  conveyed  a  tract  of  land 
after  a  railroad  had  been  built  over  it,  but 
without  the  company  acquiring  title  to  a 
right  of  way  or  having  paid  any  damages, 
the  deed  expressly  reserving  to  the  grantor 
"  all  the  damages  sustained  in  consec|ueiice 
of  the  railroad  crossing  the  lands  conveyed." 
Subsequently  the  grantee  instituted  pro- 
ceedings against  the  company,  and  was 
awarded  a  certain  sum  as  the  value  of  the 
land  taken  and  for  damages  to  the  rest  of 
the  tract  by  reason  of  the  construction  and 
operation  of  the  road,  and  under  a  decree  of 
the  court,  upon  payment  of  the  sum,  con- 
veyed the  right  of  way  to  the  company  ;  and 
thereupon  the  grantor's  assignee  sued  the 
grantee  to  recover  this  sum.  Held,  that  he 
could  not  recover ;  that  the  reservation  in 
the  deed  did  not  give  the  grantor  or  his  as- 
signee a  right  to  the  money  paid  ;  but  that 
if  he  had  a  rer.iidy  it  was  against  the  com- 
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paiiy.    Dennison  v.  Taylor,  1 5  Abb.  N.  Cas. 

{X-  J'.)  439- 

The  rcscrviition  afTectcd  only  the  dam- 
a^t.'S  sustained  ;  that  is,  those  already  suf- 
f<.Te(i,  and  not  liiose  to  be  sustained  or  suf- 
fered l)y  tiiea('(|uisitioii  of  actual  title  tothe 
strip  i)y  tilt;  railroad  company.  Diiiiiisonv. 
Taylor,  15  Abb.  N.  Cast.  (N.    V.)  4.1';. 

40.  ICfscrvatioii  oi'ri;;lii  of  way  (or 
railroiul. — A  deed  by  a  railroad  company 
ol  a  half  section  of  land,  "  excepting  and  re- 
scrvinji,  however,  for  railroad  |>urpi>ses,  a 
siripof  land  four  hundred  feet  wide,  lying 
criiially  on  each  side  o{  the  track  of  the 
railroad  of  said  company,  or  any  branch 
railroad  now  or  herealter  constructed  on 
said  lanfls,"  operates  to  reserve  a  strip  of 
land  within  two  hundred  feet  on  each  side 
of  a  side  track  which  had  been  constructed 
and  was  in  use  in  connection  with  a  railroad 
station  at  the  date  of  the  deed,  and  which 
was  the  only  piece  of  road  that  could  satisfy 
the  words  "  branch  railroad  now  con- 
structed." Grennan  v.  McGregor,  78  Cal. 
258,  20  I'ac.  Rtp.  559. 

If  a  deed  fcjr  land  reserves  a  strip  for 
railroad  purposes,  according  to  a  diagram 
which  shows  the  name  of  the  company,  it 
will  not  operate  as  a  conveyance  of  the 
stri])  to  the  company,  or  as  a  dedication, 
Jlliiiuis  C,  A'.  Co.  V.  Indiana  &•  1.  C.  A'.  Co., 
85  ///.  211. 

Where  a  railway  company,  in  conveying  a 
tract  of  land  owned  by  it,  reserved  a  strip  of 
land  on  each  side  of  its  track,  and  another 
strip  crossing  the  first,  for  railroad  purposes, 
upon  which  another  company,  some  sixteen 
years  afterwards,  laid  the  track  of  its  road 
by  permission — /wld,  that  this  reservation 
passed  no  title,  legal  or  equitable,  to  the  lat- 
ter company,  as  to  any  of  the  strip  not  act- 
ually occupied  by  it.  Illinois  C.  R.  Co.  v. 
Indiana  <S-  /.  C.  K.  O.,  85  ///.  211. 

A  clause  in  a  deed  from  a  railroad  com- 
pany, reserving  a  strip  of  land  fifteen  feet 
wide,  and  any  greater  width  where  necessary, 
for  a  right  of  way,  is  a  simple  reservation, 
which  is  not  sufficient  to  warrant  another 
and  distinct  railroad  company,  wliicli  has 
not  succeeded  to  the  grantor's  rights,  to 
take  possession  of  such  strip  for  the  purpose 
of  a  right  of  way.  Carlson  v.  Diiluth  S.  L. 
R.  Co.,  38  Minn.  305,  37  A'.  iV.  Rep.  341. — 
DiSTiNGUlSHKD  IN  Hedderly  v.  Johnson, 
42  Minn.  443. 

In  a  conveyance  of  real  estate  was  this 
clause:    "Reserving,   however,  a    strip  of 


land  one  IninHred  and  fifty  feet  wide,  to  be 
used  by  the  said  railroad  company  for  a 
right  of  way  or  other  railroad  purposes, 
where  the  main  line  of  its  road,  or  any  of 
its  branches,  as  now  located  and  constructed, 
or  hereafter  lobe  constructed,  is  laidoini.iy 
pass  over  said  land."  /A'A/,  that  the  case- 
ment depended  on  the  fact  of  the  then 
location  of  the  line  ;  and  as  there  is,  as  the 
case  shows,  no  (hjubt  that  no  line  had  been 
located,  and  as  the  matter  appears  to  be 
easily  and  readily  proved  at  any  time,  the 
clause  does  not  make  the  grantee's  title,  un- 
marketable. Ihdderly  \.  Johnson,  \?  Minn. 
443,44  N.  IV.  R,p.  527.— DisriNGUisiiiNG 
Carlson  v.  IJuIutli  S.  L.  K.  Co.,  38  Minn. 
305,  37  N.  W.  Rep.  341. 

Where  the  Northern  P.  R.  Co.  conveyed 
a  portion  of  the  land  granted  to  it  by  con- 
gress to  ajirivate  pers(jn,  "  reserving  and  ex- 
ce[)tiiig  therefrom,  however,  a  strip  extend- 
ing through  the  same  *  *  f  of  the  width  of 
four  hundred  feet — that  is,  two  hundred 
feet  on  each  side  of  the  centre  line  of  the 
Northern  Pacific  railroad,  or  any  of  its 
branches — to  be  used  for  right  of  way  *  *  * 
in  case  the  line  of  said  railroad  or  any  of  its 
branches  has  been  or  shall  be  located  on  or 
over  *  *  *  s;ij^i  described  premises  " —held, 
that  such  reservation  covered  one  such 
strip  only,  and  that  the  railroad  company 
could  not  claim  a  right  of  way  both  for  its 
main  line  and  a  branch  line,  over  the  tract 
so  conveyed  under  such  reservation.  J)un- 
sfan  V.  Northern  Rat:  R.  Co.,  2  N.  Dah.  46, 
49  N.  IV.  Rep.  426. 

Where  a  separate  corporation  entered 
upon  and  located  and  constructed  a  line  of 
railroad  across  said  tract,  and  subsequently 
leased  the  same  to  the  Northern  Pacific  R. 
Co.,  which  latter  company  operated  the 
same  as  a  branch  of  its  main  line,  whatever 
interests  in  or  right  to  the  right  of  way  of 
such  road  the  latter  company  had,  it  ob- 
tained and  held  under  its  lease,  and  not 
under  the  reservation.  Diinslan  v.  Northern 
Pac.  R.  Co.,  2  A^  Dak.  46,  49  N.  IV.  Rep. 
426. 

Where  a  railroad  company  conveys  a 
tract  of  land,  "  reserving  and  excepting 
therefrom,  however,  a  strip  of  land  extend- 
ing through  the  same  (or  so  much  of  such 
.  strip  of  land  as  may  be  within  said  de- 
scribed premises),  of  the  width  of  four  hun- 
dred feet,  that  is,  two  hundred  feet  on  each 
side  of  the  centre  line  of  the  N.  P.  R.  or  any 
of  its  branches,  to  be  used  for  right  of  way 
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or  other  railroad  purposes,  in  case  the  line 
of  said  railroad,  or  any  of  its  branches,  has 
been,  or  shall  be.  located  on  or  over,  or 
within  less  than,  two  hundred  feet  of  said 
described  premises,"  a  mere  easement  is  re- 
served thereby,  and  tiie  ownership  of  the 
wlKjle  tract  passes  to  the  grantee.  Biles  v. 
Tiuoiii.i.  O.  &^  G.  H.  A'.  Co.,  5  Wash.  509,32 
Pac.  Kep.  211. 

41.  Ufservatioii  of  ri{?Iit  t«»  flow 
land.— riie  conveyance  of  a  building  lot 
by  a  railroad  company  with  special  cove- 
nants of  title  does  not  retain  an  implied 
resei  valioM  of  the  rigiit  to  flood  the  lot  in 
case  of  freshets.  So  held,  when  the  embank- 
ment causing  the  overflow  was  in  existence 
prior  to  such  conveyance.  Sellrrs  v.  Texas 
C.  A'.  Co.,  4S  A/ii.  o-  A"/(^.  A".  Cas.  77,  81  7V.r. 
458,  17  .v.  //•.  AVA  32.' 

lu'cn  those  courts  which  hold  that  a 
reservation  may  be  applied  beyond  strict 
necessity  restrict  the  rule  to  such  ease- 
menis  as  are  "apparent  and  continuous.'" 
An  ai)parciu  casement  is  one  that  is  ob- 
vious. Sellers  v.  Te.ias  C.  A".  Co.,  48  Aw.  &^ 
Eii^r.  K.  Cas.  77,  Si   7'f.r.  458,  17  5.  Jl'.  Kep. 

y- 

42.  —  of  Jiocess   to,  ami    use   of 

spriiis'.— The  owner  of  a  tract  of  land  con- 
veyed a  right  of  way  over  it  for  a  railroad, 
but  expressly  reserved  a  certain  spring 
on  the  land  from  which  he  piped  the 
water,  "  with  the  privilege  as  now  held  by 
the  parties  of  the  first  part  in  the  use  and 
occupation  of  said  spring,  with  access  to 
and  from  said  spring,  to  repiiir  and  relay 
with  logs  or  otherwise,  vvit'iout  any  damage 
Arhatever  to  said  spring  in  consequence  of 
the  construction  of  said  railway."  Held, 
that  the  title  to  the  land  where  the  spring 
existed  passed  to  the  company,  subject  to 
grantor's  easement,  and  that  it  might  lay 
its  Ir.ick  over  the  spring  on  protecting  its 
waters  from  injury,  so  as  not  to  interfere 
with  iis  use  and  enjoyment.  MatthrMS  v. 
Deiatvare  &^  H.  Canal  Co.,  20  Hun  (lY.  V.) 
427. 

4;J. of  crossiiifTor  passway  over 

traek. — Where  a  city,  in  making  a  deed  to 
a  railror.d  company,  reserved  tiie  right  to 
cross  the  tracks  of  the  company  with  its 
streets  and  alleys  when  the  city  should 
make  an  addition  to  certain  land,  such  res- 
ervation will  not  operate  in  favor  of  the 
corporation  until  it  has  made  such  ad- 
dition. A  reservation  in  a  deed  cannot 
be  extended  beyond  its  terms.    Ft.  Wayne 


V.  Lake  Shore  <S>»  M.  S.  R.  Co.,  132  Ind.  558, 
32  A^.  E.  Rep.  215. 

In  a  deed  to  a  railroad  company  of  land 
covering  only  a  portion  of  the  width  of 
their  location,  a  reservation  to  the  grantor 
and  his  assigns  of  the  right  to  make  a 
crossing,  over  the  land  conveyed,  to  a  new 
street  on  the  opposite  side  of  the  railroad, 
creates  an  easement  in  the  land  conve\ed, 
but  does  not  confer  a  right  of  way  over 
other  land  of  the  company  to  the  street 
referred  to;  and  the  deed  is  admissible  in 
evidence  to  affect  the  estimate  of  damages 
for  laying  ou;  a  highway  over  the  land  only 
to  the  extent  of  the  easement  created. 
Evidence  of  tl.e  occasional  use  of  the  land 
for  a  c'ossiiig  by  tlie  grantor's  assigns  is 
inadmissible.  Jioslon  &>  M.  R.  Co.  v.  Mid- 
dlesex County,  I  Allen  (Mass.)  324. 

A  reservation  of  a"pass>vayat  grade 
over  said  railroad,  where  now  made,"  con- 
tained in  a  deed  to  a  railroad  company  of 
lands  over  which  the.  road  passes,  creates  a 
perpetual  right  to  the  use  of  the  passway,  al- 
though the  word  "  heirs  "  does  not  occur  in 
the  deed,  which  right  the  company,  having 
elected  to  take  under  the  deed,  is  estopped 
from  denying.  White  v.  AVw  Vorh  &^  A^. 
E.  R.  Co.,  51  Am.  &*  Ei'.i^^.  R.  Cas.  392,  156 
Mass.  181,  30  A'.  E.  Refi.  612. 

H.,  the  owner  in  fee  of  :>  tract  of  hind, 
conveyed  to  a  railroad  ccnuany  a  strip  of 
land  running  thnjugh  it  'or  the  laying  of 
its  track,  the  deed  containing  the  following 
provision  ;  "i^aid  company  forever  to  main- 
tain the  crossing  now  made  on  said  land 
over  the  railroad,  and  permit  the  grantor 
to  use  the  same  for  his  farming  purjjoses; 
also  to  permit  the  grantor  to  pass  over  the 
crossing  on  D.  B.'s  land  whenever  he  shall 
require  in  his  farming  business."  held, 
that  the  deed  was  inadmissible  for  the  pur- 
pose of  proving  a  right  of  way  at  the  cross- 
ings acquired  by  adverse  user.  Hoyle  v. 
New  York  &^  N.  E.  R.  Co.,  60  Conn.  28,  22 
At  I.  Rep.  446. 

H.,  by  his  deed,  having  parted  with  all 
his  title  except  tlie  right  of  crossing,  which 
he  had  reserved,  had  no  right  of  crossing 
except  that  so  reserved.  Hoyle  v.  A'ew  i'ork 
&^  N.  E.  R.  Co.,  60  Conn.  28,  22  Ail.  Rep. 
446. 

Although  the  deed  speaks  of  the  cross- 
ings as  "now  made  on  said  lands,"  thus 
recognizing  them  as  material  structures 
existing  when  the  deed  was  made,  yet  the 
grantor  retained    no   right    to    use   them 
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independently  of  the  provision  in  tlie  deed. 
Hoylc  V.  Nnv  V--  '••  ^  N.  E.  R.  Co.,  60  Conn. 
28,  22  Atl.  Rep.  446. 

44. of  privilege  to  mow  or  cul- 
tivate sides  of  right  of  way. — The 
owner  of  a  farm,  and  his  wife,  conveyed  to 
a  railroad  company  the  fee  of  a  strip 
tiirougli  tlie  farm,  with  a  reservation  in  tlie 
deed  to  the  effect  that  "  said  parties  of  the 
first  part  also  have  the  privilege  of  mowing 
and  cultivating  the  surplus  ground  of  said 
strip  not  required  for  railroad  purposes." 
At  tlie  time  of  tliv,  conveyance  there  was  a 
mortgage  on  tiie  farm,  which  was  subse- 
quently foreclosed.  The  foreclosure  deed 
excepted  the  company's  right  of  way,  the 
deed  stating  that  "  it  is  reserved  as  con- 
veyed to  said  railroad."  Held,  that  the 
reservation  in  the  deed  to  the  railroad 
company  was  not  an  easeiUent  or  appurte- 
nant to  the  farm,  hut  a  right  reserved  to 
the  grantors  pcj'sonally,  not  as  owners  of, 
nor  for  the  benefit  of,  the  farm  ;  that  such 
right  did  not  p'lss  by  the  foreclosure  deed 
to  the  purchaser,  and  that  he  was  therefore 
liable  in  trespass  for  entering  upon  tlie  right 
of  way  and  cutting  and  removing  growing 
grain.  Pierce  v.  Keator,  70  N.  V.  419,  26 
Am.  Rep.  612  ;  affirmvig  9  ////;/  532. 

4,'».  of  riglit  of  aeeess  to  wliarf. 

—Grantors  owning  a  tract  of  land  and  a 
wliiirf  conveyed  to  a  company  for  it^  .ack 
a  strip  twenty-live  feet  wide  running 
through  the  land,  separating  the  wharf  from 
the  rest  of  the  tract,  by  a  warranty  deed, 
providing  that  the  strip  should  be  used 
only  for  a  railroad,  ami  that  the  top  rail  of 
the  track  should  be  on  a  level  with  the 
wharf,  reserving  to  grantors  the  privilege 
of  crossing  and  recrossing  the  land.  The 
right  of  way  across  the  strip  was  indispen- 
sable to  the  use  of  the  wiiarf.  Held:  (1)  that 
the  right  of  way  reserved  was  not  of  an 
eajemeni,  in  the  grantors  alone,  which  ter- 
minated with  their  lives,  but  was  for  the 
benefit  of  the  owners  of  the  wharf  lot ;  (2) 
that  the  defendants  had  no  right  to  raise 
their  track  so  that  the  owners  of  the  wharf 
property  could  not  conveniently  cross  it. 
C happen  v.  Ne^v  York,  N.  H.  6-  //.  R.  Co., 
62  Conn.  195,  24  Atl.  Rep.  997. 

4(1.  of  riglit  to  dig  jfravel.— A 

railroad  company  purchased  a  tract  of  land 
for  the  purpose  of  obtaining  a  right  of  way 
over  the  same  and  the  right  of  taking 
gravel  therefrom  for  ballasting  its  road,  and, 
having  no  other  use  for  the  land,  conveyed 


it  to  one  owning  adjoining  land,  reserving 
forever  all  the  grave'  on  and  in  the  same, 
and  also  the  right  to  dig  for  gravel  on  any 
part  of  said  land,  with  a  view  of  o[)ening 
one  or  more  gravel  pits,  etc.  Held,  that 
the  reservation  should  be  so  construed  as 
to  give  a  practical  right,  and  that  the 
grantor  had  no  right  to  renu've  sand  alone, 
or  take  from  sand  banks  proper,  but  might 
take  from  the  gravel  pits,  notwithstanding 
there  was  a  mixture  of  sand  in  it.  Noble  v. 
Illinois  C.  R.  Co.,  1 1 1  ///.  437. 

47.    of  right  to    repair   iiiiil, 

cleanse  pond,  etc. — A  deed  of  convey- 
ance to  the  Central  railroad  company  con- 
veyed the  land,  upon  which  was  an  em- 
bankment, that  formed  a  part  of  the 
grantor's  mill-dam,  and  a  bridge,  through 
which  the  water  passed  from  the  pond  ;  and 
the  company  used  the  embankment  and 
bridge  forthe  railroad  track.  The  deed  con- 
tained a  reservation  to  the  grantor,  his 
heirs  and  assigns  forever,  of  thij  right  and 
privilege  to  enter  upon  the  conveyed  prem- 
ises from  time  to  time,  to  make,  amend,  and 
repair  his  mill-dams  and  to  remove  from 
the  pond  the  manure  that  might  there  ac- 
cumulate from  time  to  time.  Held:  (i)  liiat 
the  grantor  had  the  right  to  enter  upon  the 
conveyed  premises,  and  do  whatever  was 
necessary  to  maintain  this  dam,  provided 
that  it  did  not  conflict  with  the  use  thereof 
by  the  grantees  ;  and  that  tlie  grantees  had 
the  right  to  do  whatever  was  necessary  to 
use  the  land  for  the  purpose  for  wliicli  it 
was  conveyed,  even  to  cut  the  embankment 
and  draw  off  the  water,  so  long  as  was  nec- 
essary for  repairs  or  reconstruction  of  tiie 
embankment  or  bridge;  (2)  that  these  rights 
would  exist  even  if  the  deed  had  contained 
no  such  reservation.  Central  R.  Co.  v. 
Valentine,  29  N.  J.  Z.  56 1  ;  affirming  29  N. 
J.  L.  60. 

48. of  %vagon   or  cart  road. — 

Where  the  owner  of  land  and  the  mines 
underneath  conveys  the  surface,  reserving  a 
"wagon  or  cart  road,"  he  cannot  construct 
thereon  a  railway  or  tramway  for  the  car- 
riage of  coal  from  neighboring  collieries 
owned  by  him.  Bidder  v.  North  Stafford- 
shire R.  Co.,  L.  R.  4  Q.  n.  D.  412,  48  L.  J. 
Q.  B.  D,  248,  40  L.  T.  801,  37  W.  R.  540. 

V.  VALIDITY. 

40.  In  Kcneral.—Wliere  trustees  hold- 
ing the  title  to  lands  for  the  benefit  of  a 
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railroad  company  conveyed  certain  of  the 
same  for  their  own  personal  benefit,  in  pay- 
ment for  their  services  as  such  trustees, 
under  authority  from  the  board  of  directors 
of  the  railroafl  company — held,  that  the  va- 
lidity of  such  conveyance  could  not  be  at- 
tacked by  one  chiimin.u;  the  land  throutjh  a 
title;  adverse  to  that  by  which  it  was  held 
by  the  railroad  company.  Millt-r  v.  Iowa 
Land  Co.,  3  .////.  (^^  /-V/ji,'-.  /i'.  Cas.  27,  56 
Iwiua  374,  9  X.  ir.  Ri'p.  316. 

Mich.  Act  .S9  of  1S75,  ill  making  valid  the 
conveyances  of  corporations  made  in  ijood 
faith,  thou;,di  not  according  to  law,  does 
not  make  them  presumptive  evidence  of 
the  rightful  character  of  the  sale.  A  deed 
in  proper  form,  and  a  sale  in  good  faith  for 
value,  mu~t  be  clearlv  proven.  Marqui'tti\ 
H.  G^  O.  A\  Co.  V.  .Ukinsoii,  44  Mich.  166,  6 
N.  IV.  Rep.  230,  21  .,-/;;/.  Ry.  Rep.  240. 

Although,  in  a  suit  for  the  specific  per- 
formance of  an  executory  contract  to  deed 
land  to  a  railroad  company,  the  contract 
may  be  incajjable  of  enforcement,  as  being 
intended  for  purposes  of  speculation,  yet  if 
the  deed  were  in  fact  made  voluntary,  it 
will  be  good  to  pass  title.  Land  v.  Coff- 
vian,  50  Mo.  243,  3  Am.  Ry.  Rep.  i.— DIS- 
TINGUISHING Pacific  R.  Co.  V.  Seely,  45 
Mo.  212.  Ri'.t'ONCii.iNG  State  t/.  Com'rs  of 
Mansfield,  23  N.  J.  L.  510. 

Where  lands  have  been  purchased  by  a 
cori)oration  that  was  not  authorized  to  hold 
the  premises,  and  by  the  corporation  are 
conveyed  to  a  third  party,  a  good  title 
passes  by  the  conveyance.  Kelly  v.  People's 
Transp.  Co.,  3  Oreg.  189. 

A  railway  company  sold  to  a  purchaser 
(or  a  lump  sum  a  plot  of  land  which  was 
not  required  by  them  for  the  purposes  of 
their  undertaking.  The  conveyance  con- 
tained a  covenant  by  the  purchaser  to  resell 
a  certain  defined  portion  of  such  land  to 
the  companv  whenever  he  might  be  re- 
quired by  them  to  do  so.  Held,  by  Cave,  J., 
that  although  such  covenant  to  resell,  being 
in  contravention  of  section  127  of  the  Lands 
Clauses  Consolidation  Act,  vitiated  the  sale 
of  the  portion  of  the  land  to  which  the 
covenant  related,  it  did  not  aflect  the  va- 
lidity of  the  sale  of  the  other  portion.  Ray 
V.  U'al/cer,  I1892I  2  Q.  li.  88.— Di.STIN- 
ouisiiiNn  Loudon  &  S.  W.  R.  Co.  t/.  Gomin, 
20  Ch.  D.  562. 

rtO.  Luw  ol"  place. -The  validity  of  a 
deed  made  by  a  corporation  created  by  the 
laws    of  Virginia  must  be  determined  by 


the  laws  of  that  state ;  if  it  be  legal  there  it 
is  so  in  Maryland,  unless  it  violates  good 
morals,  or  is  repugnant  to  some  law  or 
policy  of  the  latter  state.  If  it  be  fraudu- 
lent and  void  according  to  the  laws  of  Vir- 
ginia, the  fraud  attaches  to  it  in  Maryland, 
and  vitiates  it.  Baltimore  &'  O.  R.  Co.  v. 
Glenn,  28  Md.  287. 

*■»!.  I']ft«M't  of  fraud. —  The  considera- 
tion of  a  deed  granting  a  right  of  way  to  a 
railroad  may  be  inquired  into  in  order  to 
ascertain  whether  such  deed  was  induced  by 
fraud;  and  such  deed  will  be  set  aside  when 
induced  by  fraudulent  representations  and 
unperformed  promises  by  the  railroad  or  its 
authorized  agents,  and  no  money  consider- 
ation was  paid  therefor.  Atlanta  &'  IV.  P. 
R.  Co.  V.  Hodneti,  36  Ga.  669. 


VI.  CANCELING  OR  BEFORMINO. 

52.  Correction.— Where  a  county  en- 
tered into  a  contract  with  a  railroad  com- 
pany to  convey  all  its  swamp  lands  not  at 
that  date  sold  or  covered  by  pre-emption 
claims,  and  afterward  executed  a  deed  in 
accordance  with  such  contract,  reciting  its 
terms — held,  that  such  deed  was  subject  to 
correction  as  to  certain  land  described 
therein,  but  which  had  been  in  fact  sold  by 
the  county  prior  to  the  execution  of  the 
contract,  though  the  conveyance  executed 
therefor  was  invalid.  Acker  v.  Walker,  53 
hnva  454,  5  N.  \V.  Rep.  584. 

A  subsequent  grantee  of  the  railroad 
company  for  value  would  not  be  charged 
with  notice  of  a  prior  sale  by  the  county 
because  of  the  recitals  in  the  deed  or  con- 
tract of  his  grantor.  Acker  v.  Walker,  53 
Io%ija  454,  5  A^  W.  Kep.  584. 

5;i.  Heformation— Cancellation.  — 
The  fact  that  the  grantee  knew  of  the  ex- 
istence of  a  railro-d  over  land  conveyed  to 
him  with  the  usual  covenants  of  warranty, 
will  not  entitle  the  grantor  to  a  reformation 
of  the  deed  excepting  such  encumbrance 
from  its  covenants.  Gerald  v.  Elley,  45 
Iov<a  322. 

A  deed  granting  right  of  way  will  not  be 
reformed  or  canceled  because  the  parties 
had  verbally  agreed  that  a  trestle  with  a 
crossway  under  it  should  be  erected  across 
a  ravine  on  grantor's  land,  which  agree- 
ment was  not  inserted  because  the  parties 
deemed  its  insertion  unnecessary.  Meade  v. 
Norfolk  &>  W,  R.  Co.,  89  Fa.  296.— Fol- 
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LOWING  Shenandoah  Valley  R.  Co.  v.  Dun- 
lop,  86  Va.  346. 

Where  the  attorney  dictating  the  deed 
and  the  risj[ht-of-\vay  agent  said  to  grantor 
tluit  it  was  unnecessary  to  insert  the  verbal 
aureement,  they  having  no  authority  to 
b  nd  the  grantee  in  the  premises,  such 
statt-ment  is  no  ground  for  canceling  the 
deed.  Meade  v.  Norfolk  &*  W.  K.  Co.,  89 
I ',7.  296. 

54.  Decree  for  roconveyaiice. — 
Testimony  by  the  grantor  of  lands  to  a 
railroad  company,  of  a  contemporaneous 
agreement  with  the  agent  of  the  company 
to  reconvey  a  portion  of  the  lands  which 
was  reserved,  corroborated  by  evidence  of 
tiie  subsequent  occupation  by  the  company 
of  the  land  reserved  by  the  special  permit 
of  the  grantor,  and  by  a  subsequent  deed  to 
the  grantor  by  the  agent  of  the  company  in 
his  individual  capacity  for  this  land,  is  suf- 
ficient upon  which  to  support  a  decree  for 
a  reconveyance  atjainst  the  company.  Erie 
&•  P.  R.  Co.'s  Appeal,  3  Pennyp.  {Pa.)  164, 
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Estoppel  by,  see  Estoppei,,  17. 

Issuing  bonds  secured  by,  sec  Bonds,  13. 

Subrogation  of  surety  in,  see  Subrogation, 

:{. 
1 .  Gt'iieral  iiaturo— When  rteeniecl 

a  iiiortjfage.  —  An  instrument  executed 
to  trustees  and  in  form  a  conveyance  in 
trust,  is,  to  all  intents,  a  mortgage,  of  the 
form  usual  with  such  securities  executed 
by  railroad  corporations.  It  is  a  contract 
between  the  corporation  and  the  persons 
who  may  become  holders  of  the  bonds  se- 
cured by  it,  who  are  entitled  to  the  same 
bonctit  they  would  have  if  actually  made 
parties  to  tlie  instrument.  AfcLaiie  v.  Pla- 
Ci'rville  iS-  S.  V.  R.  Co.,  26  Am.  &>  Eng.  R. 
C<is.  404,  66  Cal.  606,  6  Pac.  Rep.  748. 

And  the  company  is  the  owner  of  an 
equity  of  redemption  in  the  property  mort- 
gay;ed,  wliich  is  subject  to  levy  and  sale  on 
execution.     Coe  \.  Joltnuni,  x'i,  Ind.  218. 

A  trust  deed  of  lands,  ■•iven  by  a  railroad 
company  to  secure  the  payment  of  bonds, 
and  providing  that  if  there  should  be  no 
default,  the  estate,  right,  title,  and  interest 
of  the  trustee  should  cease,  determine,  and 
become  void,  is  in  effect  a  mortgage,  and 
leaves  the  legal  title  in  the  company,  Wis- 
consin C.  R.  Co.  v.  Wisconsin  River  Land 
Co.,  71   Wis.  94,  36  N.  W.  Rep.  837. 


The  deed  of  trust  executed  by  the  Florida 
railroad  company  to  Soutter  and  McRae,  as 
trustees,  conveying  certain  lands  and  lots 
in  trust,  to  sell  and  convey  the  same  by 
deeds  of  conveyance,  and  to  devote  the 
proceeds  to  the  payment  of  liabilities  of  the 
company,  is  not  a  mortgage,  but  vests  the 
legal  title  in  the  trustees ;  and  they  are  the 
proper  parties  to  protect  the  title  of  such 
lands  as  remain  unconveyed  by  them. 
Soutter  v.  Miller,  15  Flu.  625. 

2.  How  exec'iiteU  —  Ackiiowlct'sf- 
liieiit. — A  trust  deed  to  secu're  a  loan  pre- 
pared and  executed  in  accordance  with 
instructions  of  a  meeting  of  six  or  more 
directors,  from  which  the  president  was 
absent,  is  the  valid  deed  of  the  corporation. 
Meyer  w.  Johnston,  53  Ala.  237,  15  Am.  Ry. 
Rep.  467. 

A  deed  of  trust  on  personal  property  by 
a  railway  company,  wliich  provides  for  the 
possession  to  remain  with  the  mortgagor, 
not  acknowledged  before  a  justice  of  the 
peace  of  the  district  in  which  the  company 
had  its  principal  office  or  place  of  business, 
and  where  no  memorandum  of  the  same, 
with  the  list  of  the  property  embraced  in 
it,  is  entered  on  the  justice's  docket,  is 
void  as  against  third  persons.  ////;//  v. 
Bullock,  23  ///.  320. 

3.  Keyistratiou.— A  deed  of  trust  exe- 
cuted by  a  railroad  company  with  the  usual 
formalities  and  in  the  nature  of  a  mortgage 
is  a  deed  within  the  meaning  of  the  statutes 
of  Georgia  regulating  the  registering  of 
deeds;  and  the  act  of  registering  will  be 
held  as  giving  constructive  notice  the  same 
as  in  the  case  of  an  ordinary  deed.  Branch 
v.  Atlantic  &>  G.  R.  Co.,  3  Woods  {U.  S.) 
481. 

4.  Vallrtity  and  effect.— Certain  di- 
rectors of  a  railroad  were  heavy  stock- 
holders and  large  creditors  of  the  company, 
and,  in  order  to  protect  the  interest  of  all 
stockholders  and  creditors,  made  certain 
advances,  in  good  laith,  which  were  used 
for  the  legitimate  purposes  of  the  company. 
Held,  that  these  advances  constituted  a 
valid  debt,  and  therefore  a  trust  deed  exe- 
cuted to  secure  the  amount  is  valid.  Gould 
v.  Little  Rock,  M.  R.  <S-  T.  R.  Co.,  52  Fed. 
Rep.  680. 

Treating  the  directors  as  trustees,  the 
payment  of  the  debt  is  an  essential  pre- 
requisite to  the  avoidance  of  the  deed  of 
trust  given  to  secure  it,  whether  the  debt 
was  a  present  or  precedent  one.     Gould  v. 
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Little  Rock,  M.  R.  &*  T.  R.  Co.,  52  Ftii. 
Rip.  680. 

In  1852  the  Alabama  and  Tennessee  River 
railroad  company  executed  a  deed  of  trust 
to  secure  an  issue  of  bonds  on  a  road  to  be 
built  on  a  route  then  surveyed  and  located. 
The  deed  conveyed  the  road  tlien  con- 
structed and  to  be  constructed,  with  all  the 
a])[)urtenanccs  thereof,  incliidin<^  all  lands, 
fixtures,  structurc.-i,  machinery,  piers,  fr,.n- 
ciiises,  privileges,  and  riy;hts,  and  all  other 
property  now  owned  or  which  may  be  here- 
alier  owned  by  the  company,  toj^ether  with 
tolls,  incomes,  and  avails  from  the  sale  of 
bonds.  At  tlie  time  this  deed  was  executed 
ttie  company  was  not  authorized  to  accept 
lands  fiiim  the  United  Stales,  but  in  1858 
the  legislature  accepted  a  land  grant  and 
conferred  and  vested  the  grant  in  the  com- 
pany, llflii,  that  the  lands  thus  granted 
were  not  covered  by  the  trust  deed.  When 
it  was  made,  the  company  had  no  power  to 
accept  such  a  grant,  and  the  acquisition  of 
the  land  accepted  by  it  was  not  in  contem- 
plation. Meyer  v.  Johnston,  53  Ala.  237,  15 
Am.  Ry.  Rep.  467. 

By  executing  a  deed  conveying  its  road, 
franchises,  etc.,  to  trustees  selected  by 
itself,  a  railroad  company  cannot  evade  its 
U'gal  li.ibiliiies  for  injuries  subsequently 
done  to  persons  and  property  by  the  negli- 
gent operation  of  its  road.  Naglee  v.  Alex- 
atuiiiii  iSfj  /•".  R.  Co.,  32  Am.  &> Eng.  R.  Cas. 
401,  83  \'a.  707,  3  5.  E.  Rep.  369. — Quoting 
Wasliington,  A.  &  G.   R.  Co.  v.  Brown,  17 
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(U.  S.)  450;  York  &  M.  L.  R.  Co.  v. 


Winans,  17  How.  (U.  S.)  39;  Richardson  v. 
Sibley,  1 1  Allen  (Mass.)  65  ;  Pennsylvania  R. 
Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.,  118  U. 
S.  309;  Thomas  v.  West  Jersey  R.  Co.,  loi 
U.  S.  71.  Rkviewing  Grand  Tower  M.  & 
T.  Co.  V.  Ullman,  89  111.  244.— Followed 
IN  Acker  v.  Alexandria  &  F.  R.  Co.,  84  Va. 
648.  Rkviewed  in  Ricketts  ?'.  Chesapeake 
&  O.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  42,  33  W. 
Va.  433,  7  L.  R.  A.  354,  10  S.  E.  Rep.  801. 

A  contractor,  whose  work  is  done  after 
the  recording  of  a  deed  of  trust  by  a  rail- 
road company,  can  have  no  advantage  of 
the  Pa.  resolution  of  January  21,  1843,  pro- 
viding tiiat  improvement  companies  shall 
not  make  assignments,  etc.,  while  indebted 
to  contractors,  tliough  his  work  and  mate- 
rials make  the  railroad  property  available 
as  a  security.  Fidelity  /.,  7",  6-  S.  D.  Co. 
V.  West  Pit.  <S^  6'.  C.  K.  Co.,  >22  Pa.  St.  565, 
16  Atl.  Rep.  100. 


Such  contractor,  who  had  knowledge  that 
under  a  trust  mortgage  the  company  issued 
bonds  in  excess  of  the  capital  stock  paid  in, 
and  who  was  a  paiticipant  in  the  fraud  of 
such  issue,  may  not  attack  the  validity  of 
the  mortgage  as  in  violation  of  the  Act  of 
March  13,  1H73,  P.  L.  p.  45.  Fidelity  /.,  T. 
&^S.  D.  Co.  V.  West  Pa.  &^  S.  C.  A".  Co.,  122 
Pa.  St.  565,  16  Atl.  Rep.  100. 

5.  Wlisit  i>r<>i>eit>  will  pass  hy.jfen- 
erally.— Where  a  company  executed  a  deed 
of  trust  on  its  franchise  and  railroad,  and 
all  property  connected  therewith,  present 
and  prospective,  to  secure  the  payment  of 
its  bonds,  but  the  deed  did  not  mention 
corporate  subscriptions  made  to  its  capital 
stock— //(7.)',  that  the  purchasers  under  the 
same  acquired  no  claim  to  county  bonds 
issued  under  a  subscription  made  by  a 
county.  Morgan  County  v.  Thomas,  76  ///. 
120. 

A  deed  of  trust  by  a  railway  company 
and  a  conveyance  under  it  described  the 
property  conveyed  as  "all  and  singular  the 
chartered  rights,  privileges,  and  franchises 
of  every  kind  granted  to  tlie  W.  &  N.  R. 
Co.  by  acts  of  the  legislature  of  the  state 
of  Texas  which  are  now  possessed  by  it  or 
to  which  it  may  hereafter  become  entitled 
under  said  acts  and  the  laws  of  Texas  relat- 
ing to  railways  and  all  other  rights  and 
appurtenances."  Held,  the  purchaser  at  a 
foreclosure  sale  acquired  title  to  the  road 
as  constructed,  and  did  not  take  the  lands 
donated  by  the  state  for  the  construction. 
Shirley  v.  Waco  Tap  R.  Co.,  78  Tex.  131, 
10  S.   W.  Rep.  543. 

A  railroad  company  was  chartered  in  Feb- 
ruary, 1864,  with  authority  to  construct  and 
operate  a  railroad  from  the  terminus  of  the 
W.,  A.  &  G.  R.  Co.  in  the  city  of  Alexandria 
to  the  most  eligilile  point  on  the  road  from 
Aquia  creek  to  Fredericksburg;  and  the 
company,  when  organized  as  provided,  had 
authority  to  borrow  §1,000,000.  The  bonds 
were  issued, and  by  deed  dated  June  i,  1866, 
duly  recorded,  the  company  conveyed  all 
its  franchises  and  property  acquired,  or 
which  might  be  acquired,  to  trustees  in 
trust  to  secure  the  payment  of  these  bonds, 
principal  and  interest.  Ry  an  amendment 
of  the  charter  in  June,  1870,  the  company 
was  authorized  to  extend  their  railway  to 
some  point  on  the  Potomac  and  to  bridge 
said  river,  and  under  this  authority  they 
extended  the  railway  to  the  Long  bridge. 
In    September,  1873,  F.  recovered  a  judg- 
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nient  against  the  company  and  issued  a y?./<i. 
tliereon.  Held,  in  a  contest  between  the 
trustees  in  said  deed  and  F.,  as  to  a  sum  of 
money  in  the  hands  of  the  court  derived 
from  the  use  of  the  road  between  Alex- 
andria and  the  Long  bridge  by  another 
railroad  company,  this  part  of  the  road  is 
not  embraced  in  the  deed,  and  F.  is  entitled 
to  it  under  the  lien  of  his  fieri  facias. 
Alexandria  &>  F.  R.  Co.  v.  Graham,  31 
Gratt.  ( /'(J.)  769. 

A  railroad  company  conveyed  to  trustees 
all  of  its  property  real  and  personal,  includ- 
ing roadbed,  rails,  etc.,  in  trust  to  secure 
the  bonds,  principal  and  interest,  men- 
tioned therein.  Old  iron  rails  taken  ^^ 
from  the  road  as  unfit  for  further  use  were 
covered  by  the  deed,  and  the  trustees  were 
entitled  to  have  the  same  jinliid  to  pay 
interest  due  upon  the  bonds  in  preference 
to  subse(iuent  execution  creditors  of  the 
(;):npany.  First  Nat.  Bank  v.  Anderson,  12 
Atii.  &^  Eug.  R.  Cas.  41 1,  75  Va.  250. 

The  Ala.  Act  of  1S66,  p.  6,  chartering  a 
corporation  to  construct  and  operate  a  rail- 
road between  Mobile  and  New  Orleans, 
empowered  it  to  acquire  and  hold  such  real 
property  as  might  be  necessary  therefor, 
and  to  obtain  any  steamboats,  piers, 
'•  wharves,"  and  the  appurtenances  there- 
unto belonging  that  the  directors  might 
deem  necessary,  profitable,  and  convenient 
to  use  and  manage  in  connection  with  said 
railroad.  The  corporation  executed  cerfain 
deeds  of  trust  of  "  the  lands  occupied  oy 
said  railroad,"  etc., "  in  connection  with  said 
portion  of  said  railroad  situate  within  the 
limits  of  said  cities,"  etc.,  or  on  the  "line 
therof " ;  also  of "  all  depots,  station-houses, 
wharves,"  etc.,  "used  in  connection  with  its 
said  railroad,  together  with  all  steamboats 
and  personal  property,"  etc.,  "  used  exclu- 
sively for  constructing,  maintaining,  operat- 
ing, or  conducting  tlie  business  of  said 
railroad."  Held :  (i)  that  in  these  deeds  of 
trust  property  acquired  and  owned,  and  not 
used  or  to  be  used  in  connection  with  the 
railroad  and  in  promotion  of  the  direct  and 
proximate  purposes  of  its  construction,  did 
not  pass;  (2)  that  property  bought' of  an 
opposition  steamship  line,  not  with  a  view 
of  employing  it  in  connection  with  the 
business  of  the  road,  but  to  withdraw  it 
from  business,  thereby  preventing  competi- 
tion, was  not  authorized  to  be  acquired  by  the 
charter  and  not  con>reyed  by  the  granted 
clauses  in  said  deeds  of  trust.    Morgan  v. 


Donovan,  58  Ala.  241,  21  Am.  Ry.  Rep.  109. 
— Reconcilinc;  State  v.  Northern  C.  R. 
Co.,  18  Md.  193.  Reviewing  Shamokin 
Valley  R.  Co.  v.  Livermore,  47  Pa.  St.  465 ; 
Dinsmore  v.  Racine  &  M.  R.  Co.,  12  Wis. 
649. 

O.  Tolls  and  income.— The  board  of 
directors  by  resolution  authorized  an  issue 
of  bonds  to  raise  money,  and  the  execution 
of  a  deed  of  trust  to  secure  the  same  on  the 
company's  "right  of  way,  roadbed,  and  on 
all  the  real  and  personal  property  now  and 
hereafter  belonging  to  the  com[)any."  Held, 
that  this  authorized  a  trust  deed  conveying 
the  tolls,  freights,  rents,  and  incomes  of  the 
company.  Kelly  v.  Alabama  Sr'  C.  R.  Co., 
58  Ala.  489,  21  Am.  Ry.  Rep.  138. 

7.  Siil>s<>(iueiitly  acquired  property. 
— Whether  subsequently  acquired  property 
is  included  in  a  deed  of  trust  executed  by  a 
railway  company  depends  upon  it  being 
necessary  to  the  enjoyment  of  the  franchise 
or  the  operation  of  the  road  in  the  absence 
of  special  description  of  it  in  the  convey- 
ance. Shirley  v.  Waco  Tap  R.  Co.,  78  Tex. 
131,  ioi\   W.  Rep.  543. 

A  railroad  company  that  was  entitled  to 
a  land  grant,  but  which  had  not  yet  been 
earned  by  the  construction  of  the  road,  and 
certificates  for  which  had  not  yet  been 
issued,  executed  a  trust  deed  in  which  the 
company  purported,  among  other  things,  to 
convey  the  public  lands.  Held,  that  hoiia- 
fide  purchasers  of  the  certificates  after  they 
issued,  and  without  notice  of  the  trust  deed, 
took  them  free  from  any  encumbrance  cre- 
ated by  the  deed.  Campbell  v.  Texas  &•  N. 
O.  R.  Co.,  2  H'oods  (U.  S.)  263. 

A  railroad  company  issued  bonds  with 
interest  payable  semiannually,  and  to  se- 
cure them  conveyed  in  trust  all  of  its  prop- 
erty then  in  esse  and  all  to  be  thereafter 
acquired,  with  all  tolls,  issues,  and  income, 
with  a  provision  that  the  company  should 
remain  in  possession  until  default  made 
either  in  the  payment  of  interest  or  princi- 
pal, with  the  right  to  apply  any  of  its  money 
or  personal  property  to  the  construction  or 
repair  of  the  road,  or  to  current  expenses, 
or  the  purchase  of  necessary  machinery,  or 
the  payment  of  debts,  with  a  right,  after 
deducting  from  the  net  profits  enough  to 
pay  semi-annual  interest,  and  to  create  a 
sinking  fund  of  one  per  cent,  upon  the 
amount  of  the  bonds,  to  pay  the  rest  out  in 
dividends.  It  was  further  provided  iliat  in 
case  of  <]cfault  the  trustees  should  take 
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possession  of  the  properly  and  use  and 
employ  the  same  according  to  the  rules  and 
rcguhitions  and  lawful  directions  of  the 
l)re.sident  and  direcKjrsof  the  company,  and 
receive  and  collect  the  lolls.  Hef<jre  de- 
fault made,  a  credilor  whose  claim  was 
chargeable  to  the  expense  account  attached 
lolls  belont;iii!^  to  the  company,  livid :  (i) 
that  tiie  deed  was  valid,  both  as  to  the 
properly  in  esse  and  as  to  that  afterward 
acquired  ;  (2)  that  the  trustees  would  have 
a  lien  upon  the  after-acquired  properly  if  it 
came  into  their  hands;  but  the  creditors, 
having  attached  the  lolls  before  they  came 
into  the  hands  of  the  trustees,  acquired 
thereby  a  lien  superior  to  that  of  the 
trnsiees.  Chiy  v.  East  Tiitii.  <S-»  /'.  R.  Co., 
6  Hcisk.  (Tiiiii.)  421,  12  Am.  Ay.  I\cp.  38. 

8.  ProvisioiLs  jis  to  f(i»r«H'l<».«sure. — 
A  resoluti(jn  of  the  board  of  directors  of  a 
corporation  authorized  issuance  of  its  bonds, 
and  also  the  e.xecution  of  a  deed  of  trust  on 
the  road,  franchises,  and  properly  of  the 
company  for  the  security  of  the  bonds, 
without  prescribing;  any  other  terms  which 
the  deed  should  contain.  All  the  specified 
conditions  relating  to  the  issuance  of  bonds 
weie  observed.  In  the  deed  of  trust  it  was 
provided  that  a  foreclosure  might  be  made 
to  pay  the  whole  debt  whenever  default  in 
payment  of  interest  had  continued  for  six 
months.  //(./(/,  that  as  to  the  terms  of  the 
trust  deed  it  must  be  presumed  that  it  was 
intended  to  be  in  such  form  and  with  such 
stipulations  as  are  usual  in  such  instru- 
ments; and  that  the  provisions  for  fore- 
closure were  usual  and  proper.  Savannah 
(S^»  M.  R.  Co.  V.  Lancaster,  62  Ala.  555. 

1). as  to  builds  scciircMl. — Under 

a  provision  ir  a  trust  deed  that  certain 
boMf'  ■c.-.'P'i    $20,000   per  mile  of 

br;ir..  OP  {-■.■o  'MiS  of  new  Construction, 
m  .  i  !  •€'■     _  jh  ^e'titicatcs  that  sec- 

tions <•>.  li',-  '"  >  IT"  ten  miles  had  been 
compieiv.-.  .  V  '.\r  for  operation,  the 
company  was  cniaied  to  the  bonds  for 
every  ten  miles  of  new  construction  com- 
pleted, whether  in  branches  shorter  than 
ten  miles  or  in  excess  over  sections  of  ten 
miles  where  the  aggregate  amounted  to  ten 
miles.  Dernier  &*  R.  G.  R.  Co.  v.  United 
States  Trust  Co.,  41  Fed.  Rep.  720. 

.'\  trust  deed  by  a  railroad  company  pro- 
vided that,  upon  a  sale  of  the  trust  property  by 
the  trustee,  out  of  the  proceeds  of  sale,  after 
satisfying  the  costs  and  expenses  of  sale 
and  of  this  trust,  the  trustee  should  pay  to 


the  holders  of  the  bonds  secured  thereby 
the  amount  so  held  by  them.  Held,  that  if 
the  trustee  had  performed  services  in  exe- 
cuting llie  bonds,  etc.,  for  which  he  was 
entitled  to  compensation,  he  should  be  paid 
for  these  services  in  preference  to  ihe  bond- 
iKjlders  secured  by  the  deed.  Smith  v. 
U'ashiiii^ton  City,  V.  M.  Q^  G.  S.  R.  Co.,  i 
^Ini.  &>  A'/y.  A".  Cas.  493,  33  Gratt.  (  Va.)  617. 

JO.  Reservations  in  helialf  of  tlie 
{frantor.— A  trust  deed  conveyed  lands  of 
the  comp.iny  to  trustees  to  secure  the  pay- 
ment of  bonds  and  interest,  reserving  to  the 
company  the  right  to  sell  the  lands  and  pay 
the  proceeds  to  the  trustees,  less  the  ex- 
penses of  executing  the  trust.  Held,  that 
the  company  had  a  right  t<i  retain  the  ex- 
penses necessarily  incurred  in  making  the 
sales ;  and  also  to  pay  legal  taxes  assessed 
upon  the  land  from  such  proceeds.  Nicker- 
sou  v.  Atchison,  T.  (S-»  .V.  F.  R.  Co.,  3  Mc- 
Crary(U.  S.)  455,  17  Fed.  Rep.  408. 

1  I.  Priority  as  respeots  other 
lien.s,  etc.— Where  a  deed  of  trust  on  rail- 
road property  provides  that  the  mortgagor 
shall  pay  the  taxes  on  the  property,  a  credi- 
tor secured  by  the  trust  deed  may,  as  a 
mortgagee,  pay  such  taxes  when  the  mcjrt- 
gagor  fails  to  pay  the  same,  and  he  will,  as 
to  the  taxes  so  paid,  have  a  prior  lien  in 
equity  upon  the  mortgaged  premises  or  on 
the  fund  arising  from  their  sale  or  foreclos- 
ure.   Humphreys  v.  Allen,  100  ///.  511. 

A  railway  company  entered  into  a  con- 
tract with  a  construction  company  to  build 
and  equip  its  road.  The  president  of  the 
railway  company  was  the  general  manager 
of  the  construction  company.  Three  months 
afterward  the  railway  company  executed  in 
duplicate  a  trust  deed  of  its  road  securing 
four  hundred  and  forty  bonds.  One  of 
these  duplicates  was  delivered  by  its  presi- 
dent, more  than  two  months  after  its  exe- 
cution, to  a  loan  company,  and  the  other 
retained  by  the  railway  company.  The  rail- 
way company  also  retained  the  bonds  se- 
cured when  it  delivered  the  trust  deed,  but, 
from  time  to  time,  delivered  them  to  the 
general  manager  of  tlie  construction  com- 
pany upon  estimates  issued  to  him  by  the 
engineers  of  the  railway  company.  Ten  of 
these  bonds  were  transferred  to  D.  and 
sixty-six  to  F.,  a  subcontractor.  The  re- 
mainder of  the  bon<ls,  three  hundred  and 
sixty-four,  were  liypothecated  by  the  con- 
struction company,  but  when,  where  to,  or 
for  how  much,  was  not  shown.     Material- 
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men  and  mechanics  working  for  the  con- 
struction company  filed  notices,  after  the 
dale  iind  dehvery  of  the  trust  deed,  of  an 
intention  to  claim  liens  for  materials  fur- 
nished and  labor  performed  in  the  con- 
siniction  of  such  railroad.  Held ,  tiiat  the 
liens  of  such  material-men  and  laborers  were 
sn|)erior  to  all  the  holders  of  said  bonds  se- 
cured by  such  trust  deed.  Farmers  L.  &-• 
J'.  Co.  V.  Canada  &*  St.  L.  R.  Co.,  47  Aw. 
&>  Eng.  K.  Cas.  271,  127  Ind.  250,  26  N. 
K.  Rep.  784.— Distinguishing  Choteau  v. 
Tiiompson,  2  Ohio  St.  114;  Crowell  v.  Gil- 
more,  i8Cal.  370;  Preston  t/.  Sonora  Lodge, 
39  Cal.  116. 

The  lien  of  a  deed  of  trust  executed  prior 
to  the  passage  of  the  Missouri  railroad  lien 
law  of  March  21,  1873,  is  superior  to  that  of 
a  lien  for  materials  furnished  for  the  road 
after  the  passage  of  the  act,  but  prior  to  the 
expiration  of  the  ninety  days  necessary  to 
ehipse  before  it  took  effect,  though  a  por- 
tion of  the  purchase  price  of  the  secured 
bonds  was  not  paid  until  after  the  making 
of  the  contract  for  the  materials  for  which 
a  lieu  is  asked.  Andrc^vs  v.  St.  Louis  Tun- 
nel R.  Co.,  16  Mo.  App.  299.— Not  follow- 
ing Walker  v.  Mississippi  Valley  &  W.  R. 
Co.,  2  Cent.  L.  J.  481. 

Holders  of  bonds  secured  by  deed  of 
trust  upon  property  which,  together  with 
other  property  not  included  in  the  deed  of 
trust,  was  afterwards  mortgaged  lo  secure  a 
subsequent  series  of  bonds,  some  of  wiiich 
were  placed  in  the  hands  of  a  special  trus- 
tee, "to  be  applied  exclusively  for  the  pur- 
pose of  discharging  the  property  conveyed 
from  prior  liens,"  are  not  entitled  to  have 
the  fund  for  the  payment  of  their  liens  in- 
creased by  means  of  the  bonds  in  the  hands 
of  such  trustees,  it  being  the  evident  pur- 
pose of  the  tieposit  of  the  bonds  to  put  all 
I  he  debts  of  the  company  ui)on  an  equal 
fooling,  and  not  to  increase  the  security 
iilready  existing  for  the  payment  of  the  first 
bonds.  Meyer  v.  Johnston,  53  Ala.  237,  15 
Ant.  Ry.  Rep.  467. 

When  a  deed  of  trust  is  given  to  secure 
bonds  all  maturing  at  the  same  time,  with 
semi-annual  interest  alone,  but  provides 
that  for  a  default  in  the  payment  of  interest 
for  the  space  of  six  months  all  the  bonds 
shall  become  due,  and  thereupon  the  trus- 
tees shall  take  [)Ossession  and  sell,  and  from 
the  proceeds,  etc.,  pay  all  such  bonds,  or  so 
many  as  may  be  outstanding,  showing  an 
intention  that  no  sale  shall  be  made  except 


for  the  whole  debt,  the  holders  of  bonds 
upon  which  the  interest  has  not  been  paid 
will  have  no  priority  as  to  the  payment  of 
such  interest  over  others  upon  whose  bonds 
the  interest  has  been  jiaid.  Ilumplireys  v. 
Morton,  \oo III.  592.  — DiSTiNGUiSHi.Nt;  Sar- 
gent t/.  Howe,  21  111.  148;  Vansant  v.  All- 
mon,  23  111.  35  ;  Gardner  v.  Diederichs,  41 
III.  170. 

Where  tiie  holders  of  iionds  secured  by 
deed  of  trust  upon  a  railroad,  in  placing  a 
portion  of  such  bonds  upon  the  market, 
have  not  made  any  representations,  or  by 
their  conduct  done  anything,  which  would 
be  likely  to  deceive  or  defraud  the  persons 
purchasing  bonds  of  them,  they  will  not  be 
postponed  in  the  payment  of  the  interest  on 
their  remaining  bonds  until  the  payment  in 
full  of  the  bonds  sold  by  them  ;  nor  will 
they  be  so  postponed  from  a  neglect  to  in- 
form such  purchasers  of  the  fact  that  the 
mortgagor  had  failed  to  keep  the  interest 
paid  on  their  bonds.  Humphreys  v.  Mor- 
ton,  100  ///.  592. 

12.  Powers  and  duties  of  trustees. 
— In  order  for  the  trustee  under  a  trust 
deed  of  a  railroad  to  derive  title  under  the 
deed,  it  is  necessary  that  he  take  possession 
of  the  railroad  and  run  it,  whereby  he  would 
be  entitled  to  the  tolls  and  income,  and, 
after  paying  expenses,  could  divide  them 
among  the  bondholders.  Coe  v.  Beckwith, 
10  Abb.  Pr.  (N.  V.)  296,  31  Barb.  339,  19 
Ho7i>.  Pr.  398. 

A  provision  in  a  deed  that  the  trustees 
therein  named — to  whom  the  property  is 
conveyed  to  secure  an  in.debtedness— shall 
be  entitled  to  just  compensation  for  all  ser- 
vices which  they  may  render  under  the 
trust,  to  be  paid  by  the  vendor,  creates  no 
lien  on  the  property  conveyed  for  such  com- 
pensation. Mercantile  T.  &i^  D.  Co.  v.  At- 
lantic &•  A'^,  C.  R.  Co.,  99  A^.  Car.  139,  5  .S". 
E.  Rep.  417. 

A  power,  contained  in  a  deed  of  trust,  to 
sell  the  trust  property,  "either  for  a  orice 
or  consideration  to  be  paid  out  and  out  in 
money, or  upon  the  reservation  of  aground- 
rent,"  extinguishable  or  otherwise,  is  not 
well  executed  by  a  sale  on  credit,  the  pur- 
chase money  to  be  secured  by  mortgage 
upon  the  premises.  Philadelphia  &*  R.  R. 
Co.  V.   Lehigh  C.  &^  N.  Co.,  36  Pa.  St.  204. 

The  parties  having  contracted  for  a  sale 
on  credit,  the  purchase-money  10  be  secured 
by  a  mortgage,  payable  by  instalments,  a 
court  of  equity  will  not  decree  a  conveyance 
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reserving  a  ground-rent,  exlinguisliable  at 
the  times  and  in  the  proportions  specified 
for  the  payi  lent  of  the  instalments  con- 
trarted  to  be  secured  by  mortgage.  Nor 
will  the  payment  of  the  whole  of  the  pur- 
chase money  in  cash  be  decreed.  PhUa- 
,i,-lpliia  (5-  R.  R.  Co.  v.  Lehigh  CGr-  N.  Co., 
3f.  J'ii.  S/.  204. 

A  deed  of  trust  conveyed  a  railroad  and 
laiulr>  belonging  to  the  company  to  pay  (i) 
interest  on  bonds  ;  (2)  to  buy  and  cancel 
bonds  so  lung  as  they  could  be  had  at  a 
premium  of  10  per  rent.;  (3)  to  the  dis- 
charge of  bonds  when  due ;  (4)  all  moneys 
not  used  as  above  to  be  invested  in  securi- 
ties. For  a  time  the  net  income  did  not 
pay  interest,  and  by  agreement,  scrip  was  is- 
sned  for  the  overdue  interest,  due  in  ten 
years,  but  redeemable  at  any  lime.  Before 
anv  scrip  or  bonds  were  due  the  revenue 
was  more  than  sulficient  to  pay  current  in- 
terest, and  the  bonds  were  at  a  greater 
premium  than  10  per  cent.  It  ai)pearcd 
that  the  scrip  drew  a  greater  rate  of  inter- 
est than  could  be  realized  by  investing  the 
surplus  funds.  HM,  that  it  was  plainly  the 
duty  of  the  trustees  to  use  the  surplus 
funds  in  redeeming  scrip.  Litik  Rock  (S-» 
It.  S.  R.  Co.  V.  Hiiiithii^ton,  120  U.  S.  160, 
7  Sup.  Ct.  Rep.  517. 

A  railroad  company  conveyed  by  deed 
forty-four  tracts  of  land,  each  described, 
numbered,  and  valued,  to  trustees,  to  secure 
the  payment  of  bonds  issued  by  the  former, 
and  put  upon  the  market  to  raise  money, 
reserving  the  power  to  sell  any  portion  of 
the  land  at  its  valuation,  and,  upon  the 
surrender  by  the  company  to  the  trustees  of 
bonds  equal  in  amount  to  the  land  sold,  the 
latter  were  empowered  to  convey  in  fee. 
Held,  that  this  was  a  power  coupled  with  an 
iiterest,  and  required  only  a  substantial 
compliance  with  its  terms.  Rowev.  Beckett, 
■if)  Ind.  154.— Quoting  Hunt  v.  Rousman- 
ier,  8  Wheat.  (U.  S.)  174;  Rowan  v.  Lamb, 
4  Greene  (Iowa)  468;  Reece  -'.  Allen,  10 
111.  236. —  Followed  in  Rowe  v.  Lewis,  30 
Ind.  163. 

And  the  surrender  of  bonds  to  the  trus- 
tees to  an  amount  equal  to  the  valuation  of 
the  land  so  sold  was  a  substantial  compli- 
ance with  the  terms  of  the  power.  Rrnve  v. 
Leii'is,  30  Ind.  163. — Following  Rowe  7). 
Beckett,  30  Ind.  154. 

The  trustees  of  the  londholders  of  the 
South  Eastern  railway  look  possession  of 
the  road  under  a  trust  deed  executed  under 


authority  of  43  &  44  Vict.  (P.  Q.)  c.  49, 
granting  a  first  lien  on  its  property,  fran- 
chise, and  all  additions  thereto.  In  an 
action  .igainst  them  for  the  purchase  price 
of  certain  rolling  stock,  and  for  work  done 
and  materials  furnished  the  road  after  the 
execution  of  the  deed,  but  before  the  trus- 
tees took  possession — he/d,  that  the  trus- 
tees were  not  liable;  that  the  ai)|jellants 
lost  their  privilege  of  unpaid  vendors  of 
the  rolling  stock  as  against  the  trustees,  be- 
cause such  privili\g('  cannot  be  exercised 
when  movables  become  immovable  by  des- 
tination (as  was  the  result  with  the  roll- 
ing stock  in  this  case),  and  the  immovable 
to  which  the  movables  are  attached  is  in 
the  possession  of  a  third  party  or  is 
hypothecated  (art.  2017,  C.  C.) ;  but  that 
even  considered  as  movables  the  rolling 
stock  became  affected  and  charged  by  viitue 
of  the  statute  and  mortgage  made  there- 
under, as  security  to  the  bondholders,  with 
right  of  priority  over  all  other  creditors,  in- 
cluding the  privileged  unpaid  vendors. 
Wallhridge  v.  Farivell,  18  Can.  Sup.  Ct.  i. 
—Quoting  Redfield  v.  Wickham,  13  App. 
Cas.  467. 

lU.  Substitution  of  trustees.  — 
Where,  to  secure  bonds  issued  by  a  rail- 
road company,  the  franchise,  roadbed,  and 
appurtenances  are  conveyed  to  trustees 
jointly,  the  trust  does  not,  upon  the  death 
of  one,  descend  to  his  heirs,  but  vests  in 
the  other;  and  it  is  unnecessary  to  make 
the  heirs  of  the  deceased  trustee  parties  to 
a  bill  in  chancery  to  foreclose  a  prior  mort- 
gage. McAllister  v.  Plant,  54  Miss.  106,  17 
Am.  Ry.  Rep.  389. 

li.  railroad  company  executed  a  deed  of 
trust  to  secure  bonds,  and  provided  that  if 
the  trustee  becomes  incapable  of  acting, 
any  court  of  record  of  a  certain  coimty, 
upon  the  application  of  three  fifths  of  the 
bondholders,  upon  notice  to  the  conipany 
or  any  director  of  the  company,  may  appoint 
another  trustee.  The  trustee,  president, 
and  directors  went  into  the  enemy's  lines 
and  remained  there  during  the  civil  war. 
Held,  that  an  order  of  said  court  substituting 
another  person  as  trustee  without  notice  is 
null  and  void,  and  a  sale  made  by  the  sub- 
stituted trustee  is  also  void.  Washington, 
A.  &>  G.  R.  Co.  V.  Alexandria  &-  IV.  R.  Co., 
19  Gratt.  (Va.)  592. 

14.  ]{i{;lit  to  ibreclose.— A  trustee  in 
a  railroad  deed  of  trust  is  not  bound  to 
take  possession   of   the  property  and  sell. 
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under  provisions  of  the  deed  conferring 
such  power.  He  may  waive  this  right  and 
file  a  bill  to  foreclose.  Williamson  v. 
New  Albany,  etc.,R.  Co.,  i  Biss.  (U.  S.) 
1 98. 

A  railroad  company  issued  its  bonds  giv- 
ing; a  mortgat,'e  on  its  projected  railroad, 
franchise,  and  property,  and  other  parties 
coni!)osing  tlie  railroad  company  gave  a 
deed  of  trust  upon  real  estate,  further  .se- 
curing such  bonds,  which  provided  that  in 
case,  on  a  foreclosure  and  sale  under  the 
railrDad  luortgage,  the  proceeds  of  sale 
should  be  iiisulficic-nt  to  pay  all  the  bonds 
in  full,  then  the  bonds  should  become  due 
and  payable  forthwith.  It  appeared  that  a 
foreclosure  of  the  raihoa<i  mortgage  would 
have  produced  nothing,  and  would  have 
been  useless.  HM,  that  as  there  was  noth- 
ing 10  exhaust  by  a  foreclosure  of  the  rail- 
road mortgage,  it  might  be  taken  as  an 
exhaustion  of  the  properly,  and  that  a  fore- 
closure of  the  trust  deed  might  be  had 
before  the  maturity  of  the  bonds,  the  same 
as  if-  the  railroitd  mortgage  had  been  fore- 
closed and  nothing  realized  thereby.  C/ii- 
cdi^ro  ^  G.  IV.  K.  Land  Co.  v.  Peck,  112  ///. 
40S. 

15.  Jurisdiction.— Two  railroads  were 
chartered  in  different  states  and  made  a  joint 
trust  deed  securing  bonds  issued  by  them 
jointly.  Foreclosure  suit  was  instituted  in 
the  district  where  one  of  the  companies  ex- 
isted, and  it  was  served  with  process.  The 
other  company  was  not  served,  but  it  sub- 
sequently entered  an  appearance  and  filed  a 
joint  answer  with  the  other  company. 
Hflil,  that  both  would  be  bound  by  the  de- 
cree of  the  court.  IVilincr  v.  Atlanta  &• 
A\  A.  L.  li.  Co.,  2  Woods  (U.  S.)  447. 

I  <f.  Who  may  sue.  —  Where,  by  the 
terms  of  a  trust  deed,  it  was  expressly 
agreed  that  all  bonds  should  be  taken  and 
held  by  the  purchasers  subject  to  the  condi- 
tion that  no  proceedings,  at  law  or  in 
equity,  should  be  had  to  enforce  the  collec- 
tion thereof,  except  after  a  requisition 
should  have  been  made  to  the  trustee  in 
manner  and  form  as  provided  in  such  trust 
deefl,  and  until  after  his  refusal  or  unrea- 
sonable neglect  to  proceed  as  thereby  re- 
quired— held,  that  such  provision  was  valid 
and  binding  upon  all  the  bondholders,  and  a 
compliance  therewith  a  condition  precedent 
to  an  action  at  law  by  a  bondholder  to  re- 
cover upon  a  coupon  attached  to  one  of  the 
bonds.     Guilford  v.  Minneapolis,  S.  St.  M. 


&■-  A.  K.  Co.,  51   Am.  &*  Eng.  R.  Cas.  98, 
48  A/inn.  560,  51  N.  W.  Rep.  658. 

A  trust  deed  executed  to  secure  bond- 
holders contained  provisions  prohibiting 
the  trustee  from  declaring  the  principal  due 
before  maturity,  or  from  taking  p-^ssession 
of  the  property  without  the  consent  of  the 
holders  of  a  majority  of  the  bonds,  or  to 
instit\ite  a  foreclosure  suit  for  the  principal 
before  the  maturity  of  the  bonds.  Held, 
that  these  provisions  should  not  prevent 
the  trustee,  at  the  request  of  a  bondholder, 
or  a  single  bondholder  himself  upon  the 
trustee  refusing  to  act,  to  institute  a  (ore- 
closure  proceeding  f(jr  a  failure  to  pay  inter- 
est. Farmers'  L.  &^  T.  Co.  v.  CIticago  &^ 
A.  R.  Co.,  24  Am.  (S^•  Kng.  R.  Cas.  166,  27 
Fed.  Rep.  146. — Rkvik.wing  Cliicago  &  V. 
R.  Co.  V.  Fosdick,  106  U.  S.  47,  i  Su[).  Ct. 
Rep.  10. 

17.  Joinder  of  parties.— All  persons 
who  take  trust  property  take  it  subject  to 
the  trust,  and  are  therefore  proper  parties 
in  an  action  to  enforce  such  trust,  though 
they  may  have  become  entitled  iti  sep- 
arate amounts  and  by  separate  contracts. 
Thornton  v.  ..SV.  Paul  &>  C.  R.  Co.,  45  Notu. 
Pr.  {N.  Y.)  416. 

After  a  railroad  company  had  executed  a 
trust  deed  to  secure  its  bonds,  certain  bond- 
holders filed  a  bill  on  behalf  of  themselves 
and  all  other  bondholders  against  the 
trustees  for  a  foreclosure.  It  appeared  that 
the  bondholders  were  numerous,  and  some 
of  them  were  unknown.  Held,  that  the 
fact  that  all  the  bondholders  were  not  made 
actual  parties  was  not  a  valid  objection  to 
granting  the  relief  asked  for.  The  bond- 
holders could  be  protected  by  coming  in  as 
complainants,  or  by  proving  their  claims 
before  the  master.  Wilnier  v.  Atlanta  iS-» 
R.  A.  L.  R.  Co.,  2  Woods  ( U.  S)  447. 

18.  Pleadin;jr> — A  bill  to  foreclose  a 
deed  of  trust  to  secure  bonds  issued  and  put 
in  circulation  by  a  corporation,  and  made 
payable  to  bearer,  is  not  demurrable  be- 
cause it  fails  to  allege  to  whom  such  bonds 
were  negotiated  in  the  first  instance,  or  how 
much  was  paid  for  them,  or  when  they  were 
issued.  Savannah  &*  M.  R.  Co.  v.  Lancas- 
ter, 62  Ala.  555. 

Where  a  deed  of  trust,  or  mortgage, 
made  by  a  railroad  company  to  secure  an 
issue  of  bonds  and  interest  thereon  pro- 
vides that,  in  default  of  payment  of  in- 
terest for  six  months,  the  principal  should 
also  become  due,  a  bill  by  the  trustees  for 
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foreclosure,  averring  such   difault  in  p;iy- 
inenl  (>(  interest,  is  not  ilL-inurriible  l)ciause 
it  fails  to  alK-gc  tliat  tlic  intert-st  coupons 
W(.'rc  presented  for  ])aynient  at  tiie  office  or 
agency  al  wliicli  tiiey  were  jjayable.    S,i7'.ui- 
nali  ^-^  M.  A'.  Co.  v.  Laiuailcr,  62  Ala.  555. 
10.  flii4l}-'iiii'iit   or  «l«'enM'.— Where  a 
triiNtri-   sues  t(j  foreclose  lor  tile  benefit  of 
hondiioliiers,  to  secure  payment  of  overdue 
interest,  'le   is  entitled   to  a  decree  nisi  for 
the  amount  of  sucii  interest,  and  for  a  sale, 
unless  the   deed  directs  otherwise  ;   but  if 
the  aninuiu    be  snbse(|uently  paid,  the  de- 
cree lor  fureclosure  will  be  suspended  until 
furilieidelault  occurs.     Farintrs' I..  &■>   T. 
C  ('.  \ .  C/iiitigo  <5~»  A.  A'.  Co.,  24  yh/i.  &>  Ji/rjr. 
A'.  (  lis.  166,  27  J'tii.  Rep.  146. 

On  the  foreclosure  of  a  trust  deed  secur- 
ing a  large  number  of  bonds,  wliere  there 
were  |)rior  liens  as  to  part  of  the  property, 
and  other  claims  and  interests  involved,  a 
decree  that  any  sur[)lus,  after  paying  the 
bondholders  known,  should  be  brought  into 
court  to  be  subsequently  distributed,  under 
ilie  direction  of  the  court,  to  the  holders  of 
holds  and  liens  entitled  to  it,  and  reserving 
all  cjuestions  not  decided  for  subsequent 
consideration,  was  proper.  Chicago  &*  G. 
W.  R.  Land  Co.  v.  J'eU;  1 1 2  ///.  408. 

In  an  action  to  foreclose  certain  trust 
deeds  and  a  chattel  mortgage,  and  the  de- 
fendants' interest  in  certain  bonds  pledged 
as  security — /ic/d,  that  the  court  properly 
ordered  that  the  defendants  should  have 
the  right  to  deternnne  the  order  in  which 
the  several  items  of  the  property  shoidd  be 
^old  ;  but  where  the  defendants'  railroad 
crossed  some  of  the  tracts  conveyed  by  the 
trust  deeds,  and  there  was  no  reservation  of 
a  ri.;lu  of  way,  anfi  defendants'  title  to  the 
riujlit  of  way  was  not  shown  to  be  superior 
to  the  trust  deeds,  it  was  error  to  order  that 
t!u'  sale  of  the  land  should  be  subject  to 
defendants'  right  of  way.  Hardin  v.  Iowa 
R.  Sr'  C.  Co.,  40  ./w.  iS'-'  A';/^.  A'.  Cas.  394,  78 
/owa  726,  6  /..  a;  ..;.  52,  43  a^.  ir.  Rep.  543. 
tiO.  Sal«>. — The  fact  that  trustees  in  a 
railroad  deed  of  trust  are  oll'icers  and  stock- 
holders, and  hold  confidential  relations  to 
another  railroad  that  procures  a  foreclosure 
of  the  deed  of  trust,  and  that  the  officers 
and  stockholders  in  both  are  largely  the 
same  persons,  will  not  of  itself  avoid  the 
foreclosure,  without  actual  proof  of  fraud. 
Leavt-nworth  County  Coin'rs  v.  Chicago,  R. 
I.  &^  P.  R.  Co.,  43  Am.  &^  Eng.  R.  Cas.  485, 
134  U.  S.  688,  ID  Sup.  Ct.  Rep.  708. 


The  prohibition  in  Md.  Code,  art.  64, 
against  selling  mortgaged  premises  out  of 
the  county  in  which  they  lie,  applies  cly  to 
"technical  mortgages"  s(j  called,  and  does 
not  affect  a  deed  of  trust.  Harrison  v.  An- 
napolis (S-  E.  R.  R.  Co.,  50  Md.  490. 

A  deed  of  trust  to  secure  bonds  provided 
for  a  sale  in  case  of  default  in  payment  of 
principal  or  interest  of  any  of  the  bonds, 
and  made  it  the  duty  of  the  trustees,  in  such 
case,  to  sell  on  the  requirement  of  a  majority 
in  interest  of  the  bondholders.  I/e/d.  that 
the  court  would  not  delay  the  sale  until  it 
should  be  ascertained  how  many  of  the 
bonds  were  due.  S/a/e  v.  liroxvn,  24  Avi. 
&^  Eng.  R.  Cas.  192,  64  A/d.  199,  i  A/i.  Rep. 
54.  6  A//.  Rep.  172. 

A  deed  of  trust  to  secure  the  payment  of 
the  principal  and  interest  of  certain  bonds 
provided  that,  "  in  case  the  railroad  com- 
pany should  fail  to  pay  the  principal,  or  any 
part  thereof,  or  any  interest  on  said  bonds, 
at  the  time  when  the  same  may  become  due 
and  payable,  after  sixty  days,  etc.,  the 
trustees  may  enter  and  take  possession  of 
the  premises,  and  have,  use,  and  employ  the 
same,  and  apply  the  proceeds  to  the  prin- 
cipal and  interest  unpaid,  or  may  cause  the 
premises,  or  so  much  thereof  as  may  be 
necessary  to  pay  and  discharge  the  prin- 
cipal and  interest  unpaid,  to  be  sold,  and 
appropriate  the  proceeds  to  the  bonds  due, 
principal  and  interest,"  etc.  He/d,  on  a 
petition  filed  by  the  trustees,  that  so  much 
of  the  premises  as  were  necessary  would  be 
ordered  to  be  sold,  to  pay  arrearages  of  in- 
terest, though  no  part  of  the  principal  of 
the  bonds  had  as  yet  become  due.  Good- 
man V.  Cincinnati  Ss^  C.  R.  Co.,  2  Disney 
(Ohio)  176. 


DE  FACTO. 

Corporations,  powers  of,  see  Corporations, 
18. 

—  power  of,  to  take  lands,  see  Eminent  Do- 
main, 75. 

President,  powers  of,  see  President,  G. 


DEFAULT. 

By  mortgagor,  right  of  trustees  to  take 
possession  in  cases  of,  see  Mortgages, 
liHi. 

when  authorizes  foreclosure,  see  Mort- 
gages, 1($0. 

Entry  of  judgment  by,  see  Judgment,  etc., 
3. 
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Of  payment  of  pledge,  sale  of  collateral  for, 

see  SniCK,  48. 
Of  servant,  causing  death,  liability  for,  see 

I)K\Tii  iiY  VVk()N(;kui,  Act,  7J1. 
Provisions  as  to,  in  mortgage,  see  Mortgages, 

85. 


BEFECTS. 

Alleging  company's  knowledge  or  notice  of, 
see  EMr!.(A'KS,  Injukies  to,  535-538. 

Averment  of  inability  to  discover,  sec  Em- 
iM.ovKs,  Injuuiks  to,  .5-1:8. 

Averments  and  proof  as  to  employe's  knowl- 
edge or  ignorance  of,  see  EMi'Lovfis,  In- 
jvKiKs  TO,  543,  547,  574. 

Effect  of  appearance  to  waive,  see  Appear- 

ANCK,  4,  5. 

promise  to  repair,  see   Empi.oyks,    In- 

JURIKS  TO,  ii50-tJ51). 
Failure  to  report  to  company,  effect  of,  see 

Emi'i.oyks,  Jnjukiks  to,  340. 
In  allegations,  how  cured,  see  Animals,  In- 

JUKIKS    TO,   3«7-;«>». 

—  appliances,  cars,  machinery,  etc.,  assump- 

tion of  risk  as  to.  see  Employes,  Injuries 
TO.  101-103. 

duty  to  warn  employes  as  to,  see  Em- 
ployes, Injuries  to,  JJO,  31. 

liability    for    injuries    caused    by,   see 

CAiti.E  Railways,  9 ;  Elevated  Rail- 
ways. 200. 

machinery,  etc.,  notice  to  employe  of, 

see  Employes,  Injuries  to,  238-243, 
3tM>. 

—  brakes,  when  not  negligence,   see  Neg- 

licknce,  34. 

—  bridges,   assumption  of  risk  of,  see   Em- 

ployes, Injuriks  TO,  188. 
culverts,  embankments,  etc.,  liability 

for,  see  Flooding  Lands,  I. 
liability  of  lessee  road  for,  see  Leases, 

ETC.,  ($4. 

notice  or  knowledge   of,  see   Bridges, 

ETC.,  34. 

to  employe  of,  see  Employes,  In- 
juuiks TO,  230. 

—  cars,  liability  for,  see  Carriage  of  Live 

SiocK,  (»,  7;  Carriage  ok  Merchandise, 
10»;   Street  Railways,  34(1. 

of  connecting  carrier,  liability  for,  see 

Carkiage  UK  Meuciiandise,  042. 

—  construction  of  road,  liability  for,  see  Con- 

SPKUCTION  OF  Railways,  0-14  ;  Street 
Railways,  17«-1»0. 

—  crossing,  effect  of,  on  rule  as  to  contrib- 

utory negligence,  see  Death  by  Wrong- 
ful Act,  lOO. 

—  crossings,  injuries  to  cattle  caused  by,  see 

Animals,  Injuries  to,  180. 
4  D.  R.  D.— 3. 


In  crossings,  instructions  to  jury  as  to,  see 

Crossings,  Inji'ries  at,  357. 
liability    for,   see    Crossings,    Injuries 

Ai.  2«-44. 
pleadings  in  actions  for  injuries  caused 

by,  see  Crossings,  Injuries  at,  331. 

—  cross-ties,  admissibility  of  evidence  of,  sec 

Evidence,  J)3. 

—  drains,  liability  for,  see  Drains,  5. 

—  drawbars  and  drawheads,  see  Employes, 

I.NJLRILS    TO,  40(). 

—  drawbridge,  injury  to  vessel  caused  by, 

see  Hridges,  Kic,  70. 

—  engines,  causing  loss  of  property  by  fire, 

see  FlKES,  11. 
liability  of  passenger   carrier  for,  see 

CARRIA(iE   (JK   1'assengers,   1  1M  ,   11>2. 

remaining  on,  after  knowledge  of,  see 

Employes,  Injuries  to,  353. 

when  constitute  negligence,  see  Neg- 
ligence, 23. 

—  fences,  burden  of  proof  as  to,  sec  Animals, 

Injuries  to,  50(t. 

crossings,    trestles,    etc.,    liability    of 

lessee  road  for,  see  Leases,  etc.,  <>5. 

evidence  to  show,  see  Animals,  Injuries 

to,  3»4. 

notice  of,  to  company,  see  Animals,  In- 
juries to,  142-144;  Fences,  88. 

to  employe  of,  see  Employes,  Injuries 

to,  233. 

presumption  of  negligence  from  long 

existence  of,  see  Fences,  89. 

prima-facie  proof  of,  see  Animals,  In- 
juries to,  488. 

—  gate   fastenings,   evidence  to  show,   see 

Animals,  Injuries  to,  398. 

—  gates  and  crossings,  vrhen  question  for 

jury,   see    Animals,    Injuries    to,   543, 
544. 

—  machinery,  alleging  negligence  in  furnish- 

ing,  see   Employes,   Injuries    to,  .524- 

531. 
burden  of  proof  to  show,  sec  Evidence, 

134. 
sufficiency  of  evidence  to  show,  see  Em- 

pi.cjYKs,  Injuries  ro,  <>09. 
used  by  contractor,  liability  of  company 

for,  see   Independent  Contractors,  19. 

—  overhead  bridge,  alleging,  see  Employes, 

Injuries  to,  522. 

—  platforms,  liability  for,  see  Carriage  of 

Passengers,  208,  2«9. 

—  pleadings,    remedies    for,    see   Pleading, 

l«i7-180. 

—  premises  near  station  grounds,  see  Car- 

riage OK  Passengers,  273. 

—  streets,   injuries  caused    by,   see  Street 

Railways,  318,  4«0,  4«9. 

—  substituted     highway,    action     for,    see 

Streets  and  Highways,  204. 
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In  ticket,   expulsion  of  passenger  for,   sec 

KjK.iTloN  OK  I'asSKNC.KKS,  ;J4. 

—  tickets,  mistakes,  etc.,  see  Tickkis  and 

Fakks,  H. 

—  track,   causing    derailment,    see    Dkkail- 

MKM,    I. 

liability   for,  sec   Cakkiac.k  ov   I'assen- 

UKKS,    HIS. 
—  —  of  lessee  road  for,  ^ei:  Lkasf.s,  ktc.  , 

1  112. 
of  another  company,  liability  to  injured 

employe  for,  >.i-,:   i;\iii  hvks,  Injikiks   io, 

404,  4J>.-». 
or  cars,    when    show   negligence,   sec 

SiKi-.ii  Railways.  4<iS-470. 
machinery, presumptionsarisingfrom 

proof  of,  sec  l",Mri  (iVKs,  IsiruiKs  to,  0127. 
roadbed,  notice   to   employe   of,  see 

Emiioyk^.  Isjruiis  to,  227. 

—  —  proof  of,  sec  Di'Aiii    iiv  Wkongfui.  Act, 

2r»7. 

when  constitute  negligence,  see  Nf.g- 

I.ICI.NCI  ,   2  1. 

not  evidence  of  negligence,  see  Em- 

Pl.liVKS.    InJI.HIKS   TO,  rt4. 

whether  employe  had  notice  of,  when 

question  of  fact,  sec  Kmi'i.ovks,  Injuriks 
•IO.  710. 

—  yards  and  depot  grounds,  notice  to  em- 

ploye of,  sec  EMi'i.oYiis,  1nji;rii:s  to,  22!>. 

—  verdict,  as  ground  for  new  trial,  see  Nkw 

'Ikiai,,  2*"». 
Knowledge  of,  by  employer,  see  EMri.ovios, 

INJIKIISTO,    l:{4-142. 

Latent,  assumption  of  risks  as  to,  see  Em- 

I'l.OYKS,  I.NjrKIKS  TO,  2  1 U-222. 

—  liability  of  carrier  for,   see  Carriagk  of 

I'ASSKNC.KKS,    1U5. 

Of  parties,  how  cured,  see  Eminknt  Domain, 

2«2. 

pleaded,  see  Pi.kaiiinc,  42. 

objections  for,  see  Parties  to  Actions, 

Hi. 
Patent,  assumption  of  risks  as  to,  see  Em- 

iM.<iVKs,  Injuries  TO,  200-215. 
Proof  of  notice   of,   see   Sirket    Railways, 

1  K(;. 

Remaining  in  service  after  notice  of,  see  Em- 
i'i.ovf':s.  Injuries  to,  74<t-750. 

Risks  of.  assumed  by  repairers  and  con- 
struction hands,  see  EMri.dVES,  Injuries 
TO,  2«7. 

Using  machinery  after  knowledge  of,  see 
Emi'Loyks,  Injuries  to,  .'152. 

Waiver  of,  by  failure  to  demur,  see  Pleading, 
175. 


DEFENSES. 
Forfeiture  of  charter,  when  available  as  a 
defense,  sec  Ciiartkrs,  S7,  88. 


Inconsistent,  see  Pleading,  59. 
Intoxication  of  person  injured,   see  Street 

Railways,  5HN  51  1. 
Joinder  of,  in  plea  or  answer,  see  Pleading, 

58. 
Laches  of  property  owner,  when  no  defense 

to   injunction,   sec   Elkvaied  Railways, 

«7. 
Of  champerty,  sec  Ciiamiertv,  eic,  !). 

—  contributory  negligence,  sec  that  title  and 

pla(  es  ilierc  referred  to. 

—  garnishee,  sec  A  iiAciiMENr,  etc.,  5;t-55. 

—  limitation,   how   interposed,  see    Llmh  a- 

ITDNS  OK  Aci  IONS,    14. 

—  usury,  who  may  interpose,  see  Usury,  2. 
Striking  out,  for  errors  or  defects,  see  Plead- 
ing, Hmi7i. 

To  actions  against  carriers  of  live  stock,  see 
Carkiack  ok  LiVK  SiocK,  14;j. 

passengers,   see    Carriage    of 

Passengkks,  555-5(tO. 

receivers,  ste  Rk(  kiveks,  1;$8. 

stockholders  by  corporate  creditors, 

see  Stockholders,  <JJ{. 

by  landowner,   see    Eminent    Domain, 

JM»7-1001. 

owner  of  stock  whose    name    has 

been  forged,  see  Stock,  88. 

for  assaults,  see  Assault,  12,  III. 

causing  death,  see  Death  by  Wrong- 
ful Act,  157-220. 

charges,  see  Ciiakc.f.s,  85,  80. 

charging  excessive  fares,  see  Tickets 

and  Fakes,  IStii. 

compensation  for  carrying  the  mails, 

see  Carriage  ok  Mails,  14. 

conversion  by  carrier,  see  Carriage 

OF  Merchandise,  ;$1;J;  Trover,  etc., 
15. 

damage  caused  by  fires,  see  Fires, 

III.,  IV. 

failure    to    build    cattle-guards,   see 

Cattle-guards,  2(t. 

or   maintain    fences,    see 

Fences,  «1,«7. 

flooding  lands,  etc.,   see   Culverts, 

22;  Flooding  Lands,  II. 

infringement  of  patents,  see  Patents 

FOR  Inventions,  IJ). 

injuries  at  or  near  stations,  see  Sta- 
tions and  Depots,  1  lO. 

caused  by  negligence  of  plaintifTs 

co-servants,  see  Fellow-servants,  VII. 

in    expulsion  of   passenger,    see 

Ejection  OF  Passengers,  81. 

to  employes,  see  Employes,  In- 
juries TO,  550-559. 

passengers,   see  Carriage  of 

Passengers,  555-500;  Derailment,  2. 

killing  stock,  see  Animals,  Injuries 

TO,  385-300. 
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To  actions  for  loss  of  baggage,  see  Bacc.age, 

in>,  120. 

malicious  prosecution,  see  Malicious 

pKosKcinioN,  lt2-]4. 
obstruction  of  private  way.  see  Pri- 

VAiK  Ways,  I*», 
refusal  to  transfer  stock,  see  Stock, 

specific    performance,    see    Spkcific 

rKUIOK.MANCK,   24-27. 

subscriptions,   see  Sudscriptions  to 

Stock,  III. 
wages,  sec  F.MTM  i)Yf:S,    I  4. 

founded  on  delay  of  carrier,  see   Car- 

i(i.\i:k  oi'  Mi:i;(MANOlsK,  I4»». 
negligence,   see  NEdi.njKN'ci:,  84- 

8<i,  1K(. 

of  ejectment,  sec  Rjecimknt,  1<i-20. 

— trespass,     see      Eminkni'     IIomain, 

107li-I07«;  Tkesiass,    1  :<,  25,  :tO. 
on  accident  policies,  see   Accidknt   1n- 

sfKANri.;.  {)-12. 

bonds,  see  HoNDs,  57. 

construction  contracts,  see  Construc- 

■iMN  OK  Railways,  107. 

contracts,  see  Contracts,  J)5. 

coupons,  see  Cori'ONS,  I{>. 

covenants,  see  Covknanis,  18. 

fire  policies,  see  Firk  Insl'ka.nce,  lO. 

negotiable   paper,  see  Bills,   Notes, 

ETC.,  23. 
to  compel  restoration  of  highway,  see 

Sl'REETS  AND   IllCHWAYS.    188-1)K>. 

enforce  penalties,  see  Penalties,  IJJ. 

—  application  for  appointment  of  receiver, 

see  Receivers,  20. 

dissolution,   see    Dissolution,   etc., 

18. 

—  bonds,  notice  of,  to  purchaser,  see  Bonds, 

4». 

—  condemnation  proceedings,   see  Eminent 

Domain,  :<41-.'«n. 

—  criminal  prosecution  for  causing  death,  see 

Deaiii  liY  Wrongful  Act,  440. 

—  foreclosure  of  mechanics'  lien,  see  Liens, 

41. 

—  injunction  suit  by  landowner,  see  Eminent 

Domain,  1047. 

—  proceedings    by    quo  warranto,   see   Quo 

Warranto,  O. 

to  condemn  city  streets  for  railway  use, 

see  Streets  and  Hiciiways,  iii0-lii*2. 

—  railway    intersection     proceedings,     see 

Crossing  oe  Railroads,  33. 
What  available  in   foreclosure,   see    Mort- 
gages, 190-193. 


DEFINITIONS. 

See  Words  and  1'iirases. 


DELAWARE. 

Constitutional  provisions  and  statutes  in, 
relative  to  talcing  of  private  property  for 
public  use,  see  Kminem   Domain,  8,  27. 

State  aid  to  railways  in.  see  Siaie  Aid,  15. 

When  negligence  of  parent  is  imputable  to 
child  in,  see  Children,  Injuries  kj,  120. 


DEFICIENCT  LANDS. 
Selection  of,  see  Land  Grants,  77. 


DELAY. 

As  a  defense  in  foreclosure,  see  Mortgages, 
192. 

Caused  by  blocking  the  road,  press  of  busi- 
ness, strikes,  etc.,  see  Caruia(;e  oe  Mer- 
chandise, 28,  57,  143. 

stoppage    of    trains,  see    Crossing    ok 

Railroads,  42. 

Damages  to  passenger  for,  see  Carriage  ok 
Passengers,  ($25,  «42. 

In  carrying  goods,  as  an  element  of  dam- 
ages, see  Damages,  55. 

—  delivery,  liability  of  final  carrier  for,  see 

Carriage  OF  Merchandise,  <>>'>9. 

of  baggage,  liability  for,  see  Baggage, 

lO,  125. 

goods  carried,  liability  for,  see  Ex- 
press Companies,  44. 

telegrams,    liability    for,   see    Tele- 

c;raph  Lines,  7. 

—  objecting,  waiver  of  defects  in  pleading 

by,  see  Pleading,  178. 

—  performing  construction   contract,    effect 

of,  see  Construction  of   Raii.\vays,  32. 

—  shipment,   excuses   for,   see   Carriage  of 

Live  Siock,  13,  14. 

—  the  patent  office,  see  Paients  for  Inven- 

tions, 7. 

—  transit,    liability  for  damage  caused  by, 

see   Carriage  of   Live   Stock,  30-38 ; 
Express  Companies,  33. 

—  transporting  goods,  penalties  for,  see  Pen- 

alties, 2. 

Liability  of  passenger  carrier  for,  see  Car- 
riage ok  Passengers,  120-125. 

second    carrier    for,  sec    Carriage    of 

Merchandise,  034. 

Limiting  liability  for  loss  by,  see  Bills  of 
Lading,  91  ;  Carriage  ok  Merchandise, 
085;  Express  Companies,  07  ;  Limita- 
tion OF  LiAHiLirv,  19;  Tickets  and 
Fares,  20. 

Loss  or  injury  to  goods  caused  by,  see  Car- 
riage OF  Merchandise,  125-148. 

Measure  oi  damages  for,  see  Carriage  of 
Merchandise,  777-793. 

Of  company,  right  of  contractor  in  cases  of, 
see  Construction  of  Railways,  44. 
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DELEGATION— DELIVERY. 


Of  intermediate  carrier,  liability  for,  sec  Car- 
Kl\(;i;  111'  I'assinckks,  I»1<$. 

—  mail  matter,  liability  for,  sec-  Cakkia(;e  of 

Mails,  H. 

—  owner  to  call  for  baggage,  effect  of,  see 

Mai.  ;At;K.  <»7,  <»J),  7<). 

—  second  carrier,  liability  of  initial  carrier 

for,  SIX-  C'AKKIACiK  OF  MKUCIIA.NDISK,  «»<>4— 

*»(»7. 

-  shipment,  to  allow    creditors    to  attach 
goods,    sec   Cakuiai;k    ok    Mkrciianuise, 
H»0. 
suit  carrier's  convenience,  see  Cak- 

KIAliK'ih    Ml  KI'llANDISK,    J){>. 

Or  temporary  loss,  liability  for,  see  Carriage 

OK  Mkkciiandisk,  i>li/». 
Recovery  of  expenses    caused   by,  see  Cak- 

KIA(;KoK  MEKlllANDISi.,    7H7. 

When  a  defense  to  suit  for  specific  perform- 
ance, see  Si'KCIKIC  I'EKFORMANCK,  ti<». 

on  subscription,   see   Suhscrip- 

TioNs  TO  Stock,  III. 

—  amounts   to    laches,    see    Stockholders, 

lli>,  120. 

—  carrier  liable  as  warehouseman  in  cases 

of,  see  Carriage  OK  Merchandise  317- 

:ti». 


DELEGATION. 

Of  legislative  power,  see  Municipal  and  Lo- 
cal All),  r»«,  107,  247-250;  Rail- 
way Commissionkks,  tJ ;  Statutes,  7. 

—  master's   duty  towards  servant,  see  Em- 

ri.oYEs,  Injukiks  to,  4. 

—  power  to  condemn  land,  see  Eminent  Do- 

main, K4-t>0. 

locate  route,  see  Location  of  Routf., 

9. 


rilLIVERY. 

Actual,  of  goods  carried,  see  CA^^RIAGE  op 

Mkrciiandisk,  247. 
Allegations  as  to,  in  auits  against  carriers, 

sie  Carriage  i>v  Merchandise,  7li*2. 
Assignment   of  personalty  by,   see   Assign- 

MKNT,    12. 

By  carrier  of  goods,  sec  Carriage  of  Mer- 
cHANDisK,  2<)4-;nr»;  E.wkess  Com- 
panies, :t])-55. 

—  —  to  drayman,  see  Carriage  of  Merchan- 

IMSE,  tiiiH. 

without   production   of  bill  of  lading, 

see  liii.i.s  (IK  Lahing,  48;  Carriage  of 
Mkkcii AMrisi ,  ;{!(>. 

—  intermediate,  to  final  carrier,  see  Carriage 

iiK  Mkrciianuise,  HH7 . 

—  stock-yard  comrvany,  under  contract,  see 

Stock-yakus,  ii, 

—  warehousemen,    liability   for    failure    to 

make,  see  Warehousemen,  Oi 


Constructive,  of  goods  carried,  see  Carriage 

iiF  Merchaniiise,  24S. 
How  to  be  made  at  flag  stations,  see  Car- 

ria(;k  <iK  Mkkchamiise,  ii^ii. 
Loss  of  lien  by,  see  Cakria(;e  of  Merchan- 

iiisK.  ;J8J»  ;  Charges,  70. 
Of  baggage  by  company,  sec  Baggage,  (»0- 

r>:t. 

to  company,  see  Haggage,  47-50. 

second  carrier  or  transfer  company, 

see  Ma(;(;agk,  20,  7<». 

—  bill   of  lading  upon   acceptance  of   draft 

attached,  sec  Hii.i.s  ok  Lading,  til. 

—  bond  to  secure  land  damages,  see  Eminent 

Domain,  4<)K. 

—  cattle  to  connecting  carrier,  see  Carriage 

OK  Live  Stock.  lOJJ. 

—  certificate,    transfer    of    stock  by,   with 

deed  of  assignment,  see  Stock,  40. 

—  check  for  baggage  to  connecting  carrier, 

sec  Haggagk,  nti, 

—  C.  O.   D.  goods,  see  Express  Companies, 

52-54. 

—  deeds,  see  Deeds,  4,  5. 

—  freight,  unjust  discrimination  in  relation 

to,  see  In  TERSTATE  Commerce,  liU. 

—  goods  carried,  statutes  relative  to,  validity 

of,  sec  Commerce,  1>. 
discrimination  in,  see  Discrimination, 

GU. 
sold,  see  Sai  es,  4-7. 

—  grain  at  elevators,  see  Elevators,  6-0. 

—  live  stock   by  carrier,   see  Carriage   of 

Live  Stock,  50-51). 

to    carrier,   see    Carriage   of    Live 

Stock,  15-20. 

—  mortgage,  see  Mortgages,  tiii, 

—  municipal    aid  bonds,   conditions    prece- 

dent to,  see  Municipal  and  Local  Aid, 
flO. 

—  property  sold,  to  purchaser,   see   Execu- 

tion, 20. 

—  railway  tickets,  see  Tickets  and  Fares, 

25. 

—  thing  deposited  in  cloak  rooms,  see  Bag- 

gage,  128. 
Partial,  right  to  charges  on,  see  Charges, 

7<i. 

To  carrier,  effect  of,  on  right  of  stoppage  in 

transit,  see  Carriage   of   Merchandise, 

4t):t. 

evidence  of,  see  Carriage  of  Merchan- 
dise. 751. 

—  consignee  after  notice  to  stop  goods,  lia- 

bility to  shipper  in  case  of,  see  Carriage 
OK  Mi;rciiani)Ise,  5(>4. 

—  second  carrier,  sufficiency  of,  see  Carriage 

ok  Mkrciianuise,  027. 
when  releases  liability  of  initial  car- 
rier, see  Carriageof  Merchandise,  015- 
GIU. 


DEMAND—DENIAL. 
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To  the  carrier,  see  Carriage  of  Merchan- 
dise, 01-71;  Express  Companies,  26. 

wrong  person,  see  Carriage  okLivk.  Stock, 

57-5{>;  Carriage  of  Merchandise, 
37JJ-288. 

Transfer  of  bill  of  lading  by,  see  Bills  of 
Lauinc,  112,  li;J. 

bonds  by,  see  Ho.nds,  20. 

stock  by,  see  S iock,  JJJ). 

Unequal  charges  for,  see  Discrimination, 
18. 

What  necessary  to  entitle  carrier  to  demand 
charges,  see  Chakiies,  7o. 

When  defeats  right  of  stoppage  in  transit, 
see  Carriage  of  Merciianuise,  «»10- 
5 1 .'{. 

—  goods  are  in  excess  of  amount  specified 

in  bill  of  lading,  see  Hii.ls  ok  Lading,  40. 

—  terminates    carrier's    liability   as    ware- 

houseman, see  Carriage  of  Merchan- 
dise, ;jr»2,  tui'.i. 

Wrongful,  liability  of  final  carrier  for,  see 
Carriage  of  Merchandise,  Gol. 


DEMAND. 

Before  suit,  generally,  see  Actions,  4  ;  Bag- 
gage, 10<J;  Bonds,  54;  Contracts, 
{>.'$;  DiviDi'.NDS,  11;  Suhsckiptions  to 
Stock,  III.;  Tkovi-k,  etc.,  1  1. 

necessity  and  sufficiency  of.  see  Ani- 
mals, Injuries  to,  ;J07-JJCM);  Carriage 
OF  Merchandise,  »2,  24;J,  ;J07,  701; 
Express  Companies,  82  ;  Replevin,  H. 

proof  of,  see  Animals,  Injuriks  to,  ;t<)8. 

By  consignee,  after  once  refusing  to  receive 
goods,    see   Carriage    of  Merchandise, 

2;J8. 

Effect  of  failure  to  deliver  goods  on,  see  Car- 
riage OF  Merchandise,  <>1,  ^{50. 

For  attorney's  fee,  in  bill  of  particulars,  see 
Animals,  Injuries  m,  <>27. 

—  fare,  before  enforcemer'.  of  penalty,  see 

Tickets  and  Fares,  I4!>. 

—  more  than  agreed  rate  of  freight,  see  Car- 

ri\(;k  of  Mkrciianp  ,e,  ((t"*?. 

—  possession,    before    bringing    ejectment, 

see   Ejectment,   21  ;   Eminent   Do.main, 
1025. 
Of  abutting  owners,  foundation  of,  see  Ele- 
vated Railways,  50-50. 

—  payment  of  bill  or  note,  see  Bills,  Notes, 

etc.,  18. 

—  periormance,  see  Con iracts,  CM>. 

When  interest  runs  from  time  of  demand, 
see  Eminent  Domain,  700 ;  Interest, 
11. 

—  limitation  runs  from  time  of,  see  Limita- 

tions OF  Actions,  18. 


DEMURRAGE. 

Lien  of  carrier  for,  see  Carriage  of  Mer- 
chandise, 377. 

When  allowable  for  special  services,  see 
Charges,  07. 

to  carrier,  see  Carriage  of  Merchan- 
dise, 244,  421. 


DEMURRER. 

Admissions  by  demurring,  see  Pleading,  OO. 
Conclusiveness   of  judgments  on,  see  Judg- 

MKNI-,   ETC.,  ;jl. 

For  non-joinder   of  connecting  carriers,  see 
Carriage  of  Merchandise,  5i>l. 

Form  and   sufficiency,  generally,  see   Plead- 
ing, (»l-72. 

General  demurrer,  see  Pleading,  <>J5. 

In   suit  on   construction  contract,  see  Con- 
si  ruction  of  Railways,  llO. 

Interposing    statute    of  limitations  by,  see 
Pleading,  <»8. 

Necessity    of    separate,    to    distinct 
graphs  of  complaint,  see  Animals, 
RiKs  ro,  378. 

Review  of  decisions  on,  see  Pleading,  72. 

Special  demurrer,  see  Pleading.,  04. 

To  bill  for  foreclosure,  see  Mortgages,  1))5. 

or  answer  in  equity,  see  Pleadin(;,  88. 

—  complaint  in  action  for  causing  death,  see 

Dkaiii  iiy  Wrongful  Act,  154. 
showing  contributory  negligence  on  its 

face,  see  CoNTRlDUTORY  Negligeni  E,   74. 

—  evidence,  see  Trial,  58-(H. 

—  petition  in  condemnation  proceedings,  see 

Eminent  Domain,  it5<(,  35i>. 
Waiver  of  defects  by  failure  to  demur,  see 
Pleading,  175. 


para- 

Inju-, 


DENIAL. 

General,  as  afTecting  damages,  see  Damages, 
82. 

—  proving   contributory  negligence    under, 

see  CoNTRiiiuroRY  Nkgi.igknce,  70. 
Necessity   of  special,  see  Animals,  Injuries 

TO,  .371. 
Of  necessity  for  taking  land,   see  Eminent 

Domain,  34<t. 

—  requests  to  charge,   discretion  as  to,  see 

Appfal  and  Error,  18. 
Specific,  of  plaintiff's  negative  averment  as 

to  contributory  negligence,  see  Contriii- 

UTORY  Negligence,  81. 
Sufficiency  of  general,  see  Animals,  Injuries 

TO,  370. 
in  answer  or  plea,  see   Pleading,  55, 

50. 
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DENVER— DEPOSIT. 


When  contributory  negligence  must  be  spe- 
cially pleaded,  see  Contributory  Negli- 
gence, 75. 


DENVER. 

Decisions    particularly  applicable    to,    see 

Ml'NICII'AJ,  COKI'OKAIION.S,  Ul. 


DENVER  &  RIO  GRANDE  R.  CO. 

I.  Coiistriictioii   ot';;nint  of  ri^lit 

of  way.— The  act  of  conj^rcss  of  June  8, 
1872,  ciiiitled  "  An  act  f^raiilitig  a  rij^lit  of 
way  through  the  pulilic  hinds  to  the  Den- 
ver cS:  Rio  Grande  R.  Co.,"  granted  an  im- 
mediate bencticia!  easement  tothecomiiany 
over  the  r(5iite  deleiniiiied  by  tlie  charter  of 
the  company,  only  capai)le  of  enjoyment 
when  the  route  siiould  be  actually  and  in 
good  faitii  appropriated;  but  then  the  title 
would  lake  elleci  by  relation  as  of  the  date 
of  the  act.  IJiiiVtr  e-^  K.  G.K.  Co.  V-Alliiii;, 
99  U.  S.  463. 

"1.  l*riorit.v  over  rival  lino. — The 
above  coni[)any  finally  appropriated  ttie 
rigiit  of  way  through  the  Grand  or  Big 
Cafion  of  tlie  Arkansas  in  April,  1878,  and 
thus  became  entitled  to  the  benefits  con- 
ferred as  of  the  date  of  the  Act  of  1872, 
and  thus  obtained  a  |)rior  right  over  the 
Canon  City  &  San  Juan  R.  Co.,  which 
claimed  under  the  Act  of  March  3,  1S75, 
granting  to  railroads  a  right  of  way  through 
the  pubhc  lands  of  the  United  States;  but 
l)()tii  companies  should  be  allowed  to  con- 
struct their  roads  thnnigh  the  cafion  wiiere 
it  is  broad  enough  for  the  two  to  e.xist 
without  interfering  with  each  other;  but 
where  it  is  too  narrow  to  admit  tlie  two 
roads,  the  latter  company  should  be  per- 
mitted to  use  the  track  of  tlie  former  upon 
some  just  and  equitable  basis  after  the 
same  shall  be  completed.  (Waite,  C.J., 
dissenting.)  Diiivcr  &•  K.  G.  R.  Co.  v  Al- 
'''■'V' 99  '^'- •S'.  463.— Appijki)  in  Northern 
Pac.  R.  Co.  V.  St.  Paul,  M.  »t  M.  R.  Co.,  25 
Am.  &  Eng.  R.  Cas.  99,  26  Fed.  Rep.  551. 
Follow KD  in  Bybee  v.  Oregon  &  C.  K. 
Co.,  24  Am.  &  Eng.  R.  Cas.  127,  26  Fed. 
Rep.  586.  guoTKH  IN  Jackson  v.  Dines,  13 
Colo.  90,  21  Pac.  Rep.  918.  Rkfkkkkd  to 
IN  Hamilton  v.  Spokane  &  P.  R.  Co.,  2 
Idaho  898 ;  Siou.x  City  cSf  D.  M.  R.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  25  Am.  & 
Eng.  R.  Cas.  150,  27  Fed.  Rep.  770.  Rk- 
VIKWEI)  IN  Denver&  R.  G.  R.  Co.  7'.  Denver, 
S.  P.  &  P.  R.  Co..   14  Am.  &  Eng.  R.  Cas. 


83,  5  McCrary  (U.  S.)  443,  17  Fed.  Rep. 
867 ;  Radke  v.  Winona  &  St.  P.  R.  Co.,  39 
Minn.  262,  39  N.  W.  Rep.  624. 


DENVER  PACIFIC  R.  CO. 

1.  Not  subject  to  iiiort;::n^o  debt 
of  Kan.sas  Paeilie  It.  Co.  —  Tlie  Trans- 
fer Act  1869,  15  Stat. at  L.  p.  324,^  I, wherein 
it  authorizes  the  transfer  of  the  Kansas  Pa- 
cific R.  Co.'s  franchises  and  right  of  way 
between  Denver  and  Cheyenne  to  the  Den- 
ver R.  Co.,  but  provides  that  the  grant  be 
"  subject  to  all  the  obligations  pertaining  to 
said  part  of  its  line,"  must  be  construed  to 
relate  to  corporate  obligations  imposed  by 
the  original  incor[iorating  statutes,  and  not 
to  the  statutory  mortgage  resting  on  other 
parts  of  the  grantor's  line.  Therefore  the 
Denver  road  is  not  subject  to  the  mortgage 
debt  of  the  K.insas  Pacific  road.  Denver 
Pac.  R.  Co.  V.  United  States.  1 2  Ct.  of  CI.  237. 
—  Foi.LowKD  IN  Denver  Pac.  K.  Co.  v. 
United  States,  13  Ct.  of  CI.  382. 


DEPARTMENTS. 

Limitation  of  the  rule  of  fellow-service, 
when  servants  are  in  different,  see  Fel- 
low-servants, III. 


DEPARTURE. 

From  proposed  plan  of  construction,  right  of 

action  for,  see  EMiNENr  Domain,  i>iH>. 
In  replication,  effect  of,  see  Pleading,  70. 


DEPENDENCE. 
Upon  deceased  for  support,  proof  of,   and 
when  entitles  to  damages,  see  Death  hv 
Wrongful  Act,  4; J,  275.  . 


DEPENDENT  COVENANTS. 
See  CoNTRAC IS,  20 ;  Covenants,  2. 


DEPOSIT. 

By  bidder  at    foreclosure  sale,   see    Mort- 

C.AGl'.S,   245. 

Compensation  to  landowner  out  of,  on  aban- 
donment of  road,  sec  Aiiandonmknt, 
10 ;  Eminent  Domain,  071,  U75. 

Of  articles    in   cloak  room,   see    Baggage, 

i2H-i;ii. 

—  bonds  on  reorganization,    see   Rkokgani- 

zaiton,  7. 

—  compensation  for  land  taken,  see  Eminent 

Domain,  aUO-aUU,  1152,  1224. 
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Of  goods  at  roadside  as  a  delivery  to  carrier, 
see  Carkiack  OF  Merchandisk,  OJ:. 

—  material  on  land,  when  a  "taking,"  see 

Eminknt  Domain,  155. 

—  plans  and  books  of  reference,  see  Eminent 

Domain,  11.*{8. 
■—  stock,  effect  on  right  to  vote  the  stock, 

sec  S'rOCKHOLDKRS.    17. 

in  view  of  consolidation,  suits  to  re- 
cover proceeds  of,  see  Stockholders, 
lOH. 

—  wages  witii  company,  action  for,  see  Em- 

pi  oYf->,  «,  tit. 
Parliamentary,  disposal  of,    on  dissolution, 
see  Dissoi.uiioN,    etc.,  J51 ;   Tramways, 
8. 


DEPOSITIONS. 

Admissibility  and  effect  of,  as  evidence,  see 
Death  hv  Wkoncfui.  Act,  250;  Evi- 
dence, ii55-ii<»;j. 

At  coroners'  inquests,  as  evidence,  see  Evi- 
dence, 20 1. 


DEPOTS. 

See  Stations  and  Depots. 


DEPRECIATION. 

In  value  of  property  caused  by  removal  of 
station,  see  Stations  and  Ukpots,  4J). 

Of  market  value,  opinions  as  to,  see  Wit- 
nesses, 124. 

—  rental  value,  measure  of  damages  for,  see 
Elevated  Railways,  148-150. 


DERAILMENT. 

Of  street-car,  when  negligence,  see  Street 

Railways,  :J48. 
Prima-facie  evidence  of,  see  Carriage  of  Pas- 
sengers, 587. 
f ,  Injuries  to  passengers.* — (i)  De- 
j  ive  track. — Where  the  evidence  showed 
il.  the  company  did  not  have  a  suitable 
t  aciv,  that  the  outside  of  tiie  curve  vvliere 
tlie  accident  occurred  was  lower  than  the 
inside,  and  that  the  train  was  behind  time 
and  was  riituiing  rapidly  to  catch  up  wiien 
th>'  train  left  the  track,  causing  the  injury 
sued  for,  a  verdict  for  *.he  plauitilT  was  not 
without  evidence  of  negli};ence  to  su{)port 
it.  Central  R.  Co.  v.  Sanders,  27  Am,  &* 
Eng.  R.  Cas.  300,  73  t7a.  513. 


*  I.iatiility  for  injuries  to  passenfjers  caused 
1))'  (lerailinent  of  trains,  see  44  Am.  &  Eng.  R. 
Cas   322,  at>.i/r. 

Derailment  occasioned  by  rails  broken  by 
frost,  sec  note,  27  Am.  &  Eng.  R.  Cas.  290. 


In  an  action  for  injuries  received  by  the 
plaintiff  from  tiie  ujjsetting  of  one  of  de- 
fendant's cars  when  traveling  upon  its  road, 
where  the  proof  showed  that  the  fack 
where  the  accident  occurred  'was  in  a 
wretched  condition,  the  rails  being  badly 
worn  and  insecurely  fastened,  of  various 
lengths,  loose  at  tlie  ends,  and  with  spaces 
between  the  joints,  which  were  filled  wiiii 
wooden  plugs,  and  that  some  of  the  ties 
were  broken  in  the  middle — AeM,  that  this 
was  such  gross  and  wanton  negligence  on 
the  part  of  the  company  as  to  render  it 
liable  for  the  injury  resulting  therefrom. 
r,>L;/(?,  IV.  &>  ir.  R.  Co.  v.  Apperson,  49 
///.  480.— Followed  in  Toledo,  W.  &  VV. 
R.  Co.  V.  Beals,  50  III.  150. 

(2)  Managcnunt  of  switch.  —  Where  a 
brakeman  is  charged  with  the  duty  of  oper- 
ating a  switch,  but  instead  of  doing  it  him- 
self stands  by  and  st-cs  a  stranger  negli- 
gently operate  it,  without  objection,  where- 
by a  passenger  car  is  thrown  from  the  track 
and  a  passenger  injured,  the  company  is 
liable.  Diuiniitt  v.  Hannibal  &•  St.  J.  R, 
Co.,  40  Mo.  App.  654. 

(3)  Failure  to  sound  whistle.  —  Where  a 
rail  is  left  lying  across  a  track,  whereby  a 
train  is  derailed  and  a  passenger  injured, 
the  fact  that  the  whistle  was  not  sounded 
where  the  rail  was  struck  is  immaterial. 
The  statute  requiring  such  signals  has  no 
application  to  such  a  case.  (Dcaderick, 
C.J.,  dissenting.)  Louisville  &>  N.  R.  Co.  v. 
McKenna.  7  Lea  (Tenn.)  313. 

(4)  Malicious  act  of  str anther. — A  passen- 
gier  on  a  railway  train  who  was  injured  by 
reason  of  the  malicious  act  of  one  not  in 
the  employ  of  the  company  in  causing  the 
car  to  be  derailed,  cannot  recover  damages 
from  the  company  for  the  injury.  Houston 
&•  T.  C.  R.  Co.  v.  Lee,  34  ^Im.  '&^  Juij;:  R. 
Cas.  452.  69  Te.i:  556,  7  .V.  H\  Rep.  324. 

{5)  Daniiiunt  ahque  injuria. —  A  conduc- 
tor who  is  told  by  an  ordinary  passenger 
that  he  has  heard  an  unusual,  loud  noise 
and  felt  a  jolt  which  has  made  tlie  coach 
jump  and  aroused  him,  and  wiio,  after  rea- 
sonable inspection,  inside  and  outside  of 
the  car,  does  not  become  conscious  of  a 
cause  of  alarm  and  danger,  is  not  bound  to 
stop  the  train  for  an  inspection.  His  fail- 
ure to  df)  so,  and  consequent  injury  in- 
flicted thereby  on  a  passenger  by  the  de- 
railment and  capsizing  of  the  coach,  caused 
by  the  breaking  of  a  wheel  under  a  ear  in 
front,  is  not  such  negligence  as  imposes  on 
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the  company  the  obligation  of  indemnity 
for  harm  sustained.  It  is  liaiiiiium  absque 
injuria.  I'reht-n  v.  Soutlurii  Pac.  Co.,  44 
A»i.&'  Kiii^.  R.  Cas.  319,  42  La.  Ann.  673, 
7  »).  /uf>.  800. 

li. plead iiipr ;  <lc>tVnsc's. — (i)  Coiii- 

plaiut. —  It  is  a  fjtMieral  rule  of  pleadinc; 
that  in  stating  or  averrintj;  matters  which  are 
in  tlicMr  nature  more  within  the  knnwledge 
of  the  (iefen(hiiu  than  of  the  plaintilT  less 
particularity  is  required  th;m  in  other  cases  ; 
and,  api)lying  this  rule  here,  where  tiie 
plainiilT  seeks  t<j  recover  damages  for  per- 
sonal injuriis  which  caused  the  death  of  his 
intestate,  a  count  which  avers  that  the 
defendant  "so  negligently  and  imskiUully 
conducted  il^xif  in  conducting,  managing, 
and  directing  the  coach  in  which  said  in- 
testate was  a  passenger,  aiid  the  engine 
whereby  saicl  train  was  drawn  upon  and 
along  said  railway,  that  said  coach  was 
tlirown  and  cast  with  great  violence  from 
and  off  the  rails  of  said  railway,"  etc. — 
litld.  sufficiently  certain  and  definite  to  sup- 
|)ort  a  recovery,  without  regard  to  the 
cause  of  the  derailment.  I.ouisvilh'  iS-»  TV. 
R.  Co.  V.  Jours,  34  .liii.  &->  F.m^.  A'.  Cox.  417, 
83  A/a.  376,  3  .V().  Re/).  902. — Foi.l.owF.O  IN 
Alabama  G.  S.  R.  Co.  ■;>.  Arnc)ld,  35  Am. 
tS:  Kng.  R.  Cas.  466,  S4  Ala.  159,  4  So.  Rep. 
359,  5  Am.  St.  Rep.  354;  Richmond  &  D. 
R.  Co.  V.  Vance,  93  Ala.  144. 

A  passenger  suing  for  personal  injuries 
caused  by  his  car  becoming  derailed  averred 
when  he  became  a  jiassenger  and  where  he 
was  to  be  carried.  Hi/</,  that  this  averment 
did  not  qualify  another  averment  that  he 
was  to  he  carried  from  K.  to  G. ;  nor  will 
proof  that  his  journey  began  and  was  to 
end  beyond  those  places  affect  his  condition 
as  a  pas.senger.  U'afia.t//  U'csti'iii  R.Co.v. 
I'riidinaii,  41  ///.  Af'f>.  270. 

Where  a  complaint  for  an  injury  to  the 
person  by  a  railroad  alleged  that  the  in- 
jury resulted  from  a  broken  rail,  which  the 
company  had  carelessly  left  unrepaired  for 
a  long  time,  whereby  the  car  in  which  the 
])laintiff  was  being  carried  as  a  pas.senger 
was  thrown  from  the  track,  and  the  plain- 
tiff thereby  injured— //,•/</,  good,  without  an 
I'.xpress  averment  that  plaintiff  was  without 
fault.  jl//r///>(/«  5.  iS~.  X.  I.  R.  Co.\.  Lants, 
29  /;/(/.  528. 

The  comiilaint  in  this  case  alleges  that 
plaintiff,  being  a  passenger  upon  defend- 
ant's railruad.  "solely  l)y  the  negligence  of 
the  defendant  in  the  premises,  the  car  in 


which  the  plaintiff  was  *  *  *  being  con- 
veyed ran  off  the  track  at  or  near  M.  with 
great  force  and  violence,  and  that  the  plain- 
tiff was  thereby  grievously  injured;  that 
among  the  injuries  so  caused  her  ankle 
bones  were  broken,  her  leg  injured,  her  ner- 
vous system  was  incurably  injured,  and  she 
was  otherwise  injured."  Hehl,  that  under 
these  allegations  it  was  competent  to  show 
any  injury  to  plaintiff's  person  or  health  of 
which  the  derailment  was  tiie  i>ro.\imate 
cause.  If,  alarmed  by  the  peril  apparently 
occasioned  by  the  derailment,  but  acting  as 
a  person  of  ordinary  prudence  would  in 
like  circumstances  in  endeavoring  to  escape 
or  avoid  the  same,  she  betook  herself  to  the 
platform  of  the  car  and  jumped  or  fell  off, 
or  was  jolted  off  by  the  car's  motion,  or 
pushed  or  crowded  off  by  fellow-passengers 
in  the  excitement  of  the  moment,  anv  in- 
jury to  her  health  or  person  occasioned  by 
her  fright,  or  by  her  striking  the  ground, 
would  be  directly  traceable  to  the  derail- 
ment as  its  primary,  proxiniate,  responsible, 
and  juridical  cause.  Smith  v.  St.  Paul,  71/. 
<St-»  M.  R.  Co.,  9  yliii.  <S>»  P^)ig.  R.  Cas.  262,  30 
Minn.  169,  14  A'.  U\  Rep.  797. 

(2)  Petition. — A  petition  sufficiently  shows 
a  cause  of  action  when  alleging  in  sub- 
stance that  the  car  in  which  the  plaintiff 
was,  was  derailed  through  the  negligence  of 
the  company  and  its  servants,  and  thus  the 
plaintiff  was  injured.  Gulf,  C.  &^  S.  /•'.  A'. 
Co.  V.  U'i/son,  79  Te.v.  371,  15  .S".  IT.  Rep. 
2S0.— Applying  Missouri  Pac.  R.  Co.  v. 
Hennessev,  75  Tex.  155.  Following 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Smith,  74  Tex. 
276. 

(3)  Contributory  nej(ligence — Inevitable  ac- 
cident.— Where  a  train  was  thrown  from 
the  track  by  a  broken  rail  on  the  outside  of 
a  curve,  from  which  a  passenger  was  found 
outside  the  coach  hi  an  insensible  condi- 
tion, and  it  appeared  that  the  train  was  not 
rimning  at  an  unusual  speed  ;  that  the  track 
was  kept  in  good  repair;  that  everything 
connected  with  the  train  was  in  good  order, 
and  it  was  managed  by  skilful  operatives, 
and  the  proof  seemed  to  show  that  the 
passenger  jumped  out  of  the  car  in  the 
confusion,  while  if  he  had  remained  he 
would  have  received  no  serious  injury — 
/lelii,  that  the  injury  was  either  attributable 
to  plaintiff's  own  want  of  care,  or  to  one  of 
tho.se  accidents  occurring  in  very  cold 
weather  which  no  skill  or  prudence  could 
foresee  and  guard  against,  and  that  he  could 
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not  recover.  Heasle  v.  Indianapolis,  B.  &^ 
ir.  R.  Co.,  -jS  III.  501. 

;j.  evijlciicc— (i)  Generally. — In 

;in  action  by  a  passenger  to  recover  for  in- 
juries caused  by  liis  train  leaving  the  track, 
the  want  of  a  bell-rope  connecting  the 
enijine  with  the  car  in  wliich  the  passengers 
were,  was  alleged  as  one  of  the  negligent 
acts  contributing  to  the  injury.  After  the 
accident  the  passengers  were  carried  to 
their  place  of  destination  on  a  freight  car. 
Jh-U,  that  a  passenger  on  such  train  may 
testify  that  while  the  train  was  taking  on 
sacks  of  freight  at  a  station  the  ser- 
vants of  the  company  covered  up  the  bell- 
rope  with  such  sacks,  which  fact  he  nien- 
ti(jned  to  the  conductor.  Mobile  &^  M.  li. 
Co.  v.  As/u>it/'i,  49  ^Uti.  305. 

The  cars  ran  oti  the  track  between  A.  and 
B.,  which  points  were  twenty-five  miles 
apart.  He/d,  that  evidence  was  admissible 
to  show  that  the  witness  had  passed  over 
the  same  road  two  flays  before  the  plaintiff 
received  the  injury,  and  that  at  some  point 
on  the  road  witness  had  felt  a  severe  jar, 
and  that  on  the  day  the  cars  ran  off  witness 
was  in  the  cars  and  predicted  that  at  a  point 
ahead  the  passengers  would  feel  a  severe 
jar,  and  that  the  prediction  was  verified, 
although  the  point  at  which  the  jar  oc- 
iiined  was  not  shown  to  be  the  point  at 
wiiich  the  cars  ran  off.  Hedges  v.  Wil- 
mington &^  IV.  A\  Co.,  73  N.  Car.  558. 

Where  a  train  leaves  the  track  by  reason 
of  a  broken  rail,  and  a  passenger  is  injured, 
at  the  trial  of  the  action  to  recover  dam- 
ages, evidence  of  otlier  defects  in  the  road 
in  the  same  vicinity  is  admissible  as  tend- 
ing to  show  negligence  of  the  company  as 
to  the  condition  of  the  road.  Texas  &^  F. 
R.  Co.  v.  De  Milley,  60  Tex.  194.  — FoL- 
i.owKi)  in  Taylor,  B.  &  H.  R.  Co.  v.  Taylor, 
79  le.x.  104. 

A  wreck  was  caused  by  the  train  running 
upon  a  calf  upon  the  tra-^l:.  There  was 
conllicting  testimony  as  to  liie  distance  the 
calf  could  have  been  sccn.  In  view  of  the 
fact  that  a  company  has  the  right  to  fence 
its  right  of  way,  li.e  fact  of  the  derailment 
and  its  cause  are  facts  upon  which  the  jury 
might  find  want  of  proper  care  in  the  man- 
agement of  the  train.  Gulf,  C.  1^  S.  F.  R. 
Co.  V.  Wilson,  79  Tex.  371,  15  S.  W.  Rep.  2S0. 

(2)  Condition  of  the  track.* — Where  an 

*  Evidence  as  to  condition  of  the  track.  In- 
jury laiised  by  derailment  of  cars  by  defect  in 
Ur-  tr.ick,  see  27  Am.  &  Eng.  R.  Cas.  299,  abstr. 


allegation  averred  that  an  injury  was  caused 
by  a  defective  track,  and  it  appeared  that 
the  car  left  the  track  where  it  was  in  good 
condition,  but  ran  a  considerable  distance 
before  it  turned  over,  derailed,  it  was  com- 
petent to  show  a  defect  in  the  track  any- 
where, if  it  contributed  to  the  injury. 
Union  Fac.  R.  Co.  v.  Hand,  7  Kan.  3S0,  i 
Am.  Ry.  Rep.  548. 

Where  the  defendant  has  sought  to  prove 
the  condition  of  its  road  not  only  at  the 
place  of  derailment,  but  also  along  the  en- 
tire track  in  and  about  such  place,  the 
plaintiff  may  not  only  show  the  defective 
condition  of  the  road  at  the  place  of  the 
injury,  but  likewise  for  several  hundred  feet 
on  each  side  of  it,  beginning  at  the  point  of 
derailment.  Ohio  Valley  R.  Co.  v.  Watson, 
(Ay.)  58  Am.  &-  Eng.  R.  Cas.  418,  21  S.  W. 
Rep.  244. 

Where  a  train  was  running  at  good  speed 
at  the  time  it  left  the  track,  the  ties  giving 
way,  and  it  was  not  claimed  that  the  ties 
were  not  strong  enough  to  support  the  train 
so  long  as  on  the  rails,  the  fact  that  they 
were  not  strong  enough  to  support  a  train 
moving  at  twenty-five  or  thirty  miles  an 
hour  when  derailed  is  not  evidence  of  neg- 
ligence. Ward  v.  Bonner.  80  Tex.  168,  15 
S.  W.  Rep.  805. 

4, presiiinptioiis  ;    primn-fncie 

evidence.* — (i)  Generally.  —  A  plaintiff 
makes  out  a  prima-facie  case  by  proof  that 
he  was  injured  by  the  derailment  of  a  car, 
without  fault  on  his  part,  while  traveling  as 
a  passenger  on  the  car.  Norton  v.  St.  lottis 
&•  H.  R.  Co.,  40  Mo.  App.  642.  .  Furnish  v. 
Missouri  Fac.  R.  Co.,  102  Mo.  438,  13  5.  W. 
Rep.  1044.  Hipsley  \'.  Kansas  City,  St.  J.  &* 
C.  />'.  R.  Co.,  27  Am.  &^  Eng.  R.  Cas.  287,  88 
Mo.  348. — Reviewing  Lemon  v.  Chanslor, 
68  Mo.  ■},\\.—Dimmitt  v.  Hannibal Gr^  St./. 
R.  Co.,  40  Mo.  App.  654.  little  Rock  &>  Ft. 
S.  R.  Co.  V.  Miles.  13  Am.  &•  Eng.  R.  Cas. 
10,  40  Ark.  298,  48  ^hn.  Rep.  10.  George  v. 
St.  Louis,  I.  M.  &"  S.  R.  Co.,  i  Am.  »S-»  Eng. 
R.  Cas.  294,  34  Ark.  6 1 3.  Clc  veland,  C. ,  C.  &* 
I.  R.  Co.  V.  Newell,  8  Am.  &^  Eng.  R.  Cas. 
377,  75  Ind.  542.  Southern  Kan.  R.  Co.  v. 
Walsh,  47  Am.  &^  Eng.  R.  Cas.  493,  45  Kan. 
653.  26  l\jc.  Rep.  45.  Texas  6-  St.  L.  R. 
Co.  V.  Sugi^s,  21  Am.  &^Eng.  R.  Cas.  475,  62 
Te.v.  323". 

For   under  such   circumstances  the   law 

*  Derailment  of  cars  raises  a  presumption  of 
negligence,  see  note,  47  Am.  &  Eng.  R.  Cas. 
499. 
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presumes  negligence  on  the  part  of  the  com- 
pany. Murphy  v.  Coney  Island  &^  B.  R.  Co., 
3O  Hun  (X.  V.)  199.— Al'PLYiNG  Caldwell 
V.  New  Jersey  Steamboat  Co.,  47  N.  Y.  2S2  ; 
liart  V.  Hudson  Kivcr  Brifltrc  Co.,  So  N.  Y. 
622. — Moiiti^omcry  &■' E.  J\.  Co.  \.  Malletie, 
92  Ala.  209,  9  So.  Kcp.  363.  Eureka  Sprini:;s 
R.  Co.  V.  Tiininons,  40  ^/;//.  &•  En^;.  R.  Cas. 
698,  51  .-Irk.  459.  II  S.  II'.  Rep.  690. 

Unless  the  contrary  is  shown  by  the  evi- 
detice.  I'ittslno\^li.  C.  &^  St.  L.  R  Co.  v. 
Williams,  3  .,•/;//.  &*  Eng    A',   t  •   ■  74 

yW.  462.— OuoTiNG  Erigcrtoi. '1  '.'.      'c 

&  11.  R.  Co.,  39  N.  Y.  227.— .^L  ^itii  IN 
Mcmpliis  &().  K.  Packet  Co.  v.  McCool,  S3 
liul.  392,  43  Am.  Kep.  71. 

And  the  presumption  arises  und<  ,  'ike 
circumstances  where  the  passenger  is  killed. 
Denver,  S.  R.  &•  P.  R.  Co.  v.  IVoocktmrd,  4 
Colo.  I.  See  also  Denver,  S.  P.  &*  P.  R.  Co. 
V.  Woodward,  4  Colo.  162. 

Such  a  presumption  of  negligence  will 
arise  upon  proof  of  the  derailment  of  a 
street-railway  car,  and  that  a  passenger  was 
injured  thereby.  Spellman  v.  Lincoln  Rapid 
Transit  Co.,  58  Am.  Sr'  Eng.  R.  Cas.  297,  36 
Nth.  Syo,  55  A'.  //'.  Rep.  270. 

Where  a  passenger  is  injured  owing  to 
the  train  leaving  the  track  or  the  carriage 
breiiking  down,  there  is  a  presumption  of 
negligence,  which,  if  not  rebutted,  will  jus- 
tify a  verdict  against  the  company.  Daw- 
son V.  Manchester,  S.  &»  L.  R.  Co.,  5  L.  T. 
682.  Great  Western  R.  Co.  v.  Eawcett,  i 
Moore  P.  C.  C.  Al.  S.  101,  g  Jur.  N.  S.  339, 
II  W.  R.  444,  8  L.  T.  31.— Questioned  in 
Czech  V.  General  Steam  Nav.  Co.,  L.  R.  3  C. 
P.  14,  17  L.  T.  246. 

The  derailment  of  a  passenger  car  is  evi- 
dence of  negligence  in  the  absence  of  any 
explanation  showing  that  the  accident  hap- 
pened without  fault  of  the  company.  Gulf, 
C.  &•  S.  F.  R.  Co.  V.  Smith,  74  Tex.  276,  1 1 
-S".  W.  Rep.  1 104.— Quoting  Feital  v.  Mid- 
dlesex R.  Co.,  109  Mass.  405. — Fordyce, 
Receiver,  v.  Withers,  i  Tex,  Civ,  App.  540, 
20  .V.  W.  Rep.  766. 

Where  a  passenger  is  injured  by  reason 
of  the  car  in  which  he  is  being  carried  be- 
coming derailed,  a  presumption  of  neg- 
ligence arises  against  the  railroad  company, 
which  stands  with  the  force  of  actual  proof 
until  overthrown  by  evidence  that  the  ac- 
cident was  inevitable  or  unavoidable.  Louis- 
ville, A\  A.  (S~»  C.  R.  Co.  V.  Jones,  28  Am.  &> 
Ettg.  R.  Cas.  170,  108  /nd.  5  5 1 ,  9  M  A'.  Rep. 
476.— Following  Cleveland,  C,  C.  &  I.  R. 


Co.  V.  Newell,  104  Ind.  264,  54  Am.  Rep. 
312.— Quoted  in  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Hendricks,  12S  Ind.  462. 

I3ut  the  fact  that  a  car  was  derailed,  and 
a  passenger  injured,  is  not  conclusive  evi- 
dence of  negligence,  but  only  prima-facie 
evidence.  Pattee  v.  Chicof^o,  AL  6^  St.  P. 
R.  Co.,  34  Am.  &»  En^.  R.  Cas.  399,  5  Dak, 
267,  38  A'.  //'.  Rep.  435- 

For  while  in  many  instances  negligence 
may  he  inferred  from  the  laci  mat  a  train 
was  derailed  and  a  passenger  injured,  the 
law  does  not  presume  that  the  defendant  is 
guilty  of  negligence  because  01  such  de- 
railment. Texas  Pac.  R.  Co.  v.  Buckclew, 
3  Tex.  Civ.  App.  272.  22  S.  IT.  Rep.  994. 

hus,  the  mere  proof  of  injury  and  de- 
ra  i.n'>r.  is  not  alone  presumptive  evidence 
of  negligence  on  the  part  01  the  company, 
witlKmt  iiroof  of  the  circumstances  under 
which  the  accident  occurred.  San  Antonio 
&•  A.  P.  R,  Co.  V.  Robinson,  73  Tex.  277,  1 1 
S.W.Rep.  327.— Quoting  Western  Transp. 
Co.  v.  Howner,  11  Wall.  (U.  S.j  135. 

(2)  /llustrations.— Where  a  train  has  been 
derailed,  and  where  it  appears  that  the  ties 
on  a  three-degree  curve  were  rotten  and  in- 
sufficient to  hold  the  spikes  by  which  the 
rails  were  fastened  to  them,  and  a  train  run- 
ning thirty  miles  an  hour  pressed  a  rail  out 
of  place,  left  the  track,  and  went  down  an  em- 
bankment— /letd,  that  the  company  is,  prima 
facie,  guilty  of  negligence.  I^ouisville,  N, 
A.  6-  C.  R.  Co.  V.  Miller,  (Jnd.)  58  Am.  6- 
Eng.  R.  Cas.  304,  37  A'.  E.  Rep.  343. 

Proof  that  a  car  in  which  plaintiff  was 
riding  as  a  passenger  left  the  track  and 
overturned,  injuring  him,  which  was  caused 
by  a  defective  rail — held,  to  show  a  prima- 
facie  case  of  negligence  on  the  part  of  the 
company  and  make  it  lial)Ie,  where  there  is 
nothing  by  which  contributory  negligence 
can  be  imputed  to  the  plaintiff.  Brignoli 
V.  Chicago  <3-  G.  E.  R.  Co.,  4  Daly  {JV.  1'.) 
182. 

(3)  Rebutting  the  presumption  of  negli- 
gence. —  When  a  passenger  is  injured  by 
the  derailment  or  breaking  down  of  the  car 
in  which  he  is  riding,  or  like  accident, 
which  would  not  ordinarily  occur  but  for 
some  negligence  on  the  part  of  the  carrier, 
proof  of  the  fact  of  injury  raises  a  prima- 
facie  presumption  of  negligence,  and  au- 
thorizes a  recovery  of  damages,  unless  the 
evidence  in  rebuttal  reasonably  satisfies  the 
jury  that  the  accident  was  not  due  to  any 
negligence,  and  could  not  have  been  pre- 
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vcnl3(I  by  the  highest  degree  of  care,  skill, 
and  diligeiia  on  the  part  of  the  carrier; 
.--nd  if  the  evidence  on  the  question  of  neg- 
ligence, aside  from  the  presumption,  is 
c(iually  balanced,  the  plaintiff  is  entitled  to 
a  verdict.  Montgomery  (3~»  E.  K.  Co.  v. 
Mullctte,  92  Ala.  209.  9  So.  Kep.  363.— 
QuoTKU  IN  Alabama  G.  S.  R.  Co.  v.  Hill, 
93  Ala.  514. 

liviiience  that  the  car  in  which  the  plain- 
tilT  was  traveling  left  the  track,  is  prima- 
facic  evidence  of  negligence,  but  the  ore- 
sumption  arising  therefrom  may  be  rebutted 
by  showing  that  the  injury  arose  from 
an  unavoidable  accident,  or  an  occur- 
rence which  C(jul(i  not  have  been  prevented 
by  the  utmost  skill,  foresight,  and  diligence. 
Eiiri'Ica  Springs  R.  Co.  v.  Tiinmons,  40  Am. 
&>  Eng.  a:  Cits.  698,  51  W//-.  459,  II  .S.  II '. 
/up.  O90.  Louisville,  N.  A.  Ss"  C.  R.  Co.  v. 
Jones,  28  Am.  &'  Eng.  R.  Cos.  170,  108  /mi. 
551,9  A'.  E. /\!e/).  476.  Soutlurn  k'ttn.  /\'. 
Co.  v.  IVals/i,  47  Am.  &^  Eng.  R.  Cas.  493, 
45  A'an.  653,  26  J\u:  Rep.  45.  //ipsley  v. 
/<ansas  City,  St.  /.  &^  C.  Ji.  R.  Co.,  27  Am. 
&•  Eng.  R.  Cas.  287,  88  A/o.  348.— Rkvikw- 
iNd  Lemon  V.  Chanslor,  68  Mo.  341. — Dis- 
riNc.i'lsilF.D  IN  Pennsylvania  K.  Co.  v. 
MacKiiiney,  37  Am.  &  Eng.  R.  Cas.  153,  124 
Pa.  St.  462. 

Or  by  showing  that  there  were  no  acts  of 
negligence,  either  of  omission  or  C(jmmis- 
sion,  bv  any  of  the  servants  contributing  to 
the  accident,  and  that  the  derailment  of  the 
car  was  occasioned  by  inevitable  casualty 
which  the  utmost  skill  and  diligence  could 
not  have  prevented,  or  by  the  act  of  a  stran- 
ger wliicli  it,  the  railroad  company,  could 
not  have  foreseen  or  anticipated.  Dimmitt 
V.  /lannibal  &*  St.  J.  A'.  Co.,  40  A/o.  App.  654. 

The  presumption  of  negligence  raised  by 
proof  of  the  fact  that  an  accident  happened 
from  a  broken  rail,  may  be  rebutted  by 
showing  that  the  company  had  used  the 
highest  reasonable  and  practical  skill,  care, 
and  diligence  as  to  the  fitness  of  the  road. 
U'abaslt  Western  /<.  Co.  v.  Friedman,  41 
///.  At^p.  270. 

Where  a  passenger,  without  negligence 
on  his  part,  is  injured  by  the  derailment  of 
the  car  in  which  he  is  traveling,  the  carrier, 
to  overcome  the  presumption  of  negligence 
caused  by  such  derailment,  must  show  that 
the  accident  was  produced  by  causes  wholly 
beyond  its  control,  and  that  it  had  not  been 
guilty  of  the  slightest  negligence  contrib- 
iting  thereto,  and  that,  by  the  exercise  of 


the  utmost  human  care,  diligence, and  fore- 
sight, the  casualty  could  not  have  been  pre- 
vented. Spelhnan  M.Lincoln  /iapid  Transit 
Co.,  58  Am.  Sf  Eng.  R.  Cas.  297,  36  A'el>. 
890,  55  JV.  W.  Rep.  270. 

I5ut  it  is  not  sufficient  for  the  defendant 
to  show  that  the  car  was  thrown  from  the 
track  by  reason  of  the  breaking  of  a  rail, 
sulFicient  in  size  and  free  from  all  defects, 
but  it  must  also  show  that  such  broken  rail 
hari  been  properly  hiid  down  and  spiked  on 
sound  and  sufficient  cross-ties.  Pittshurg/t, 
C.  (S^  St.  L.  R.  Co.  v.  Williams,  3  .,•////.  &^ 
Eng.  /i'.  Cas.  457,  74  Ind.  462. 

The  fact  that  the  car  within  a  short  dis- 
tance was  twice  derailed  showed  prima- 
facie  negligence  on  the  part  of  the  carrier 
in  permitting  such  car  to  be  used  ff)r  carry- 
ing passengers ;  and  in  case  such  evidence 
was  not,  in  the  opinion  of  the  jury,  re- 
butted, a  verdict  for  damages  in  favor  of  a 
person  injured  thereby  should  stand.  Tf.vas 
&>  St.  L.  A'.  Co.  v.  Suggs,  21  Am.  &■'  Eng. 
A'.  Cas.  475,  62  Tex.  323. 

5. burden  of  proof.— (i)  On  plain- 
tiff.— Where  a  passenger  sues  to  recover 
for  injuries  received  by  his  train  leaving  the 
track,  the  burden  of  proof  is  on  him  to 
show  negligence  on  the  part  of  the  com- 
pany causing  the  injury.  Perslting  v.  Clii- 
cago,  B.  &^  Q.  R.  Co.,  34  Am.  <S-  Eng.  R. 
Cas.  405,  71  /oiva  561,  32  A'.   W.  Rep.  488. 

The  burden  is  on  the  passenger  claiming 
that  a  rail  was  broken  before  the  train 
reached  it,  to  prove  such  to  have  been  the 
fact.  A/c/'adden  v.  AVw  Yor/,-  C.  A'.  Co., 
44  N.  V.  478  ;  reversing  47  /iari.  247. 

(2)  On  defendant.— Ahhough  the  burden 
of  proof  falls  upon  a  plaintiff  to  establish 
the  negligence  of  a  company  sued  for  an 
injury  caused  by  their  cars  running  off  the 
track,  still,  where  the  plaintiff  is  guiliy  of 
no  negligence,  and  the  cause  of  the  acci- 
dent is  not  disclosed  by  the  attending  cir- 
cumstances, the  burden  of  explanation  falls 
upon  the  company,  to  show  that  there  was 
no  fauk  upon  their  part;  and  a  jury  would 
be  authorized  to  presume  them  guilty  of 
negligence  if  they  failed  to  do  so.  Stevens  v. 
European  6-  A^.  A.  A'.  Co.,  66  Me.  74,  19 
Am.  Ry.  Rep.  48.— Reviewed  in  Guthrie 
V.  Maine  C.  R.  Co.,  81  Me.  572,  18  Atl.  Rep. 
295. 

Whenever,  in  an  action  by  a  passenger 
for  personal  injuries  sustained  by  the  de- 
railment of  a  car,  the  facts  raise  the  pre- 
sumption of  negligence  against  the  com- 
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paiiy,  or  i)luiiilitT's  evidence  is  suiricicnt  to 
imike  oiil  a  f»  ima-facie  case,  the  l)urdcii  of 
provinj,'  facts  suliicient  to  rebut  such  pre- 
sumption  is   upon    the   carrier.     St.    Louis 
<S-  S.  /'.  K.  Co.  V,  Mitchell.  57  Ark.  41 S,  21 
^.   W.  Kep.  8S3.     Peoria.  /'.   &>/.  A\  Co.  v. 
Reynolds,  88  ///.  418,  21  Am.  A'y.  Kep.   3-4- 
C/iieogo,  J'.  £^»  .SV.  A.  yi'.  Co.  v.  Lewis.  A^  11'. 
.Ipp.  274.     Sawyer  v.  //diiiiilial  &>  ."<t.  y.  K. 
to.,   37   A/o.    240.     Hipsley  v.  Kansas   Cdy, 
St.  J.  &•  C.  /)'.  A'.  t'('.,  27  ./w.  &^  AV/.V.  A'. 
C'<«.  2S7,  88  A/o.  348.     Dimwitl  v.  Fannilial 
&•  St.  /.  A'.  C(^,  40  JA'.  .///.  654.  Spellman 
V.   Lincoln  Rapid   Transit   Co.,  58  ./w/.  ts^ 
A.";/^.  A'.  Cas.  2y7.  36  .\V/'.  890,  55  A'.  W.  Rep. 
270.      Thomas  v.  Philadelphia  &»  R.  R.  Co., 
148  /',!.  St.  180,  23  ,///.  AV/.  (;8(>— Al'lM.IKU 
IN   Fredericks  z/.   N'ortliern  C.   R.  Co.,  157 
I'a.  St.  103. 

(3) illustrations.— \{  a  car  is  thrown 

from  the  track  ai)d  crushed,  and  tliere  is  a 
broken  rail— //(A/,  tlie  jury  may  infer  negli- 
gence from  tliese  facts ;  and  the  onus  pro- 
l>andi\i\\\  be  shifted  to  the  carrier.  George 
V.  St.  Louis,  L  M.  &•  S.  R.  Co.,  i  Am.  &• 
Lng.  R.  Cas.  294,  34  Ark.  613.  Wabash 
Western  R.  Co.  v.  Friedman,  41  ///.  ^Ipp. 
270. 

In  an  action  for  personal  injuries,  evi- 
dence that  the  coach  in  which  plaintiff  was 
riding  as  a  passenger  was  derailed  and  over- 
turned, and  that  plaintiff  was  injured 
thereby — held,  sufficient  to  cast  upon  the 
company  the  burden  of  proving  that  the 
injury  was  not  caused  by  want  of  care  on 
iis  part.  St.  Louis  Gr-  S.  F.  R.  Co.  v.  Mitch- 
ell. 57  Ark.  418,  21  i".  W.  Rep.  883.  South- 
ern Kan.  R.  Co.  v.  Jl'alsh,  47  Am.  &^  E>'g- 
R.    Cas.   493,  45   Kan.  653,   26    Pac.  Rep. 

45- 

In  ati  action  for  an  injury  sustained  by  a 
passenger  by  a  train  Ijeing  thrown  from  the 
tr.ick  in  consequence  of  the  misplacement 
of  a  switch,  which  was  situated  where  the 
switch  iiuiicalor  could  not  be  seen  by  the 
engineer  in  season  to  prevent  an  accident, 
and  there  being  no  swiich-tendor  stationed 
at  that  point — held,  that  the  injury  to  the 
plaintilT  was  presumptive  evidence  of  neg- 
ligence on  the  part  of  the  defendants,  and 
it  was  incumbent  upon  them  to  prove  that 
they  were  not  negligent,  in  order  to  dis- 
charge themselves  from  liability.  Baltimore 
&»  O.  R.  Co.  v.  Worthington,  21  /!/</.  275. — 
yuoTKU  IN  Philadelphia,  W.  &  B.  R.  Co. 
t'.  Anderson,  72  Md.  519;  Hewes  z*.  Phila- 
delphia, W.  &  B.  R.  Co.,  76  Md.  154.     Re- 


viKWKi)  IN  Baltimore  &  O.  R.  Co.  v.  Brei- 
nig,  25  Md.  378. 

Where  a  street-railway  car  is  derailed  and 
a  i)assenger  injured  thereby— //fA/,  that  the 
presumption  is  that  the  casualty  was  due  to 
the  negligence  of  the  carrier;  and  the  bur- 
den is  on  it  to  rebut  that  ])resumption. 
Spellman  v.  Lincoln  Rapid  Transit  Co.,  58 
Am.  &'  Kng.  R.  Cas.  297,  3C  l\el>.  890,  55  A'. 
IV.  Rep.  270. — OuoTlNG  Cleveland,  C,  C. 
&  I.  R.  Co.  V.  Walraih,  38  Ohio  St.  461  ; 
Denver,  S.  1'.  &  P.  R.  Co.  v.  VVoodwaid,  4 
Colo.  I ;  Smith  v.  St.  Paul  City  R.  Co.,  32 
Minn,  i;  Peoria,  P.  cSc  J.  R.  Co.  v.  Reyn- 
olds. 88  III.  418.  Rf.vikwing  Feital  v. 
Middlesex  R.  Co.,  109  Mass.  398. 

O. iiistriic'tioii.s. —  (i)    Generally. — 

Where   it  appears   that  the   absence   of    a 
bell-cord  or  other  means  of  communication 
between  a  conductor  and   an  engineer,  or 
the  absence  of  air-brakes,  or  proper  brake- 
men  on  the  train,  had   nothing  to  do  with 
the  train   leaving  the  track  and    injuring  a 
passenger,  it  is  not  error  to  willidraw  the 
consideration  of  these  facts  from  the  jury. 
Levy  v.  Campbell,  {Te.v.)  19  S.  W.  Rep.  438. 
(2)  Proper. — A  passenger  train    running 
at  night  at  a  high  rate  of  speed  was  derailed 
by  a  misplaced   switch.     The  track-walker 
had  visited  said  switch  only  an  hour  before 
the  accident    and   found    it   safely    locked. 
Shortly  after  a  train  had  passed  thereover 
in  safety.  There  was  no  light  on  tlie  switch, 
that  not  being  the  custom  of  the  company  ; 
hence   the    engineer  of  the  wrecked   train 
was  unable  to  see  that  the  same  was  mis- 
placed until  within  about  ten  rods  thereof, 
when  he  observed  that  the  red  side  of  the 
signal-target  was   partially  turned  towards 
him.     He   hesitated  for  a  moment,  but  be- 
fore  he   was   able  to  determine  what  he 
should  do  the  train  was  thrown  from  the 
track.     The  cars  were    not   provided  with 
the  Wesiinghouse    air-brake,   but   even   if 
they   had    been,   the   engineer   thought  he 
could  not  have  brought  the  train  to  a  halt 
so   as   to  avert   the   accident.      The  court 
charged  that  if  the  defendant  had  done  all 
that  human  prudence  coidd  do  to  prevent 
the  accident,  the  plaintiff,  who  was  injured, 
could  not   recover;  but  that  it  was  for  the 
jury  to  say  whether  it  had  exercised  such 
prudence,  and  whether  it  was  not  its  duty 
to  guard  and  light  the  switch,  and  to  sup- 
ply a  proper  air-brake;  and  also  that  the 
jury  had  no  right  to  find  that  the  misplac- 
ing of  the  switch  was  the  work  of  a  stranger, 
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without  evidence  to  that  effect.  The  jury 
having  found  for  the  phiinui\—/ie/i/,  tliat 
the  instructions  of  the  court  were  not  erro- 
neous. Ni'7tf  York,  L.  E.  (S~»  W.  A'.  Co.  v. 
Daui::lurty,  (Pit.)  6  Am.  (5-    /i/i^.   A\   Cas. 

139- 

The  court  instructed  the  jury  that  a  com- 
pany is  not  liable  for  the  results  of  an  acci- 
dent caused  by  derailment,  if  the  evi<ience 
shows  that  the  accident  was  directly  caused 
by  an  unprecedented  spell  of  bad  weather, 
and  that  this  bad  weather  could  not  have 
been  j^uarded  aj^ainst  by  human  skill  and 
judgment ;  but  that  if  the  road  was  out  of 
repair  before  the  bad  weather  set  in,  and 
proper  judgment  was  not  used  beforehand 
to  put  it  in  good  condition,  and  the  injury 
resulted  from  tlie  bad  condition  of  the  road, 
wiiich  could  have  been  avoided  by  proper 
skill,  the  company  could  not  avail  itself,  in 
defense,  of  tlie  fact  that  the  accident  was 
caused  by  an  unprecedented  spell  of  bad 
weather.  //eM,  tiiat  such  an  instruction 
was  not  liable  to  the  objection  that  it  made 
the  company  liable  for  the  consequences  of 
unprecedented  bad  weather,  whether  it 
could  have  anticipated  such  bad  weather  or 
not,  and  whether  the  alleged  prior  negli- 
gence contributed  to  the  accident  or  not. 
Missouri  Pac.  R.  Co.  v.  Johnson,  37  Am.  <S» 
Eii}^.  R.  Cas.  128,  72  Tex.  95,  10  S.  IV.  Rep. 
325.— Rkviewing  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Pomeroy,  67  Tex.  498. 

(3)  Erroneous. — On  the  trial  for  inju- 
ries to  the  pUiintilT,  while  riding  as  a  pas- 
senger in  a  car  which  was  thrown  from  the 
track  by  a  broken  rail,  or  the  breaking  of  a 
rail,  an  instruction  undertaking  to  define  a 
safe  rate  of  speed  by  its  comparison  with 
the  velocity  "  practised  before,  with  the 
tiicit  consent  of  the  community,  and  with- 
out accident,"  assumed  a  false  criterion, 
and  was  erroneous.  Cleveland,  C,  C.  &^  I. 
R.  Co.  V.  Newell,  8  Am.  &>  Ent^.  R.  Cas. 
377.  75  /'"''•  542.— Criticlsing  Wilds  v. 
Hudson  River  R.  Co.,  29  N.  Y.  315. — Dis- 
TINGUISHKD  IN  Louisville,  N.  A.  &  C.  R. 
Co.  71.  Jones,  28  Am.  &  ling.  R.  Cas.  170, 
108  Ind.  551. 

In  an  action  for  personal  injuries  caused 
by  a  car,  on  which  plaintiff  was  a  passenger, 
running  off  the  track,  and  where  damages 
are  claimed,  both  for  physical  pain  and  suf- 
fering from  wounds  received  by  her,  and 
also  on  account  of  loss  of  business  and  in- 
ability to  labor,  it  is  error  for  the  court  to 
charge  the  jury  in  the  following  language, 


the  entire  injury  is  to  the  peace,  happiness, 
and  feelings  of  the  plainiitf.     In  sucii  cases. 


without  any  qualification :  "  In  some  torts 
o  the  peace, 
lainiitt.  In 
10  measure  of  ririmages  can  be  prescribed, 
excejjt  the  enligluencd  conscience  (  f  im- 
partial jurors."  Central  R.  Co.  v.  Henn,  27 
Am.  &>  Eng.  R.  Cas.  304,  73  Cm.  705. 

(4)  as  incorrectly  statin;.;  the  la7V. — 

The  court  instructed  "  that  the  throwing  of 
the  train  from  the  track,  if  the  jury  believe, 
from  the  evidence,  it  was  thrown  from  the 
track,  and  that  plaintiff  was  thereby  injured, 
is  ptinni^acie  evidence  of  negligence,  and 
plaintiff  need  pnwe  nothing  more;  but  it 
then  devolves  upon  defendant  to  prove  that 
the  injury  sued  for  was  occasioned  without 
the  least  negligence,  or  want  of  skill,  or  pru- 
dence, or  vigilance  on  the  part  of  defendant, 
its  agents  or  servants."  Held,  that  the  in- 
struction stated  a  stricter  rule  of  liability, 
and  imposed  a  higher  degree  of  carefulness, 
than  tlie  law  warrants.  Heazle  v.  Indian- 
apolis, B.  S^  W.  R.  Co.,  76  ///.  501.— 
Quoted  in  Mobile  &  O.  R.  Co.  v.  Klien,  43 
ill.  App.  63. 

Where  a  passenger  is  injured  by  reason 
of  a  broken  rail,  a.J>rima-facie  presumption 
of  negligence  on  the  part  of  the  company 
is  raised;  and  it  is  therefore  error  to  in- 
struct the  jury  that  "there  is  no  presum[)- 
tion  that  the  rail  was  broken  before  this 
train  reached  it,  anu  if  the  plaintiff  claims 
it  was,  the  burden  of  proof  is  upon  him." 
Cleveland,  C.,C.  6^  /.  R.  Co.  v.  xYewell,  8 
Am.&'  Eng.  R.  Cas.  377.  75  Ind.  542. 

(5)   and  properly   refused. — Where 

the  evidence  tended  to  show  a  defective 
condition  of  the  track  at  the  place  of 
the  derailment,  and  that  it  continued  so 
long  that  the  defendant's  failure  to  dis- 
cover and  remedy  it  was  gross  negligenci- — 
the  equivalent  of  recklessness,  wantonness, 
or  intentional  wrong — a  general  charge 
against  the  right  to  recover  exemplary 
damages  is  properly  refused.  Alabama  G. 
S.  R.  Co.  V.  Hiir,  47  Am.  Q~>  En^.  R.  Cas. 
500,  90  Ala.  71,  8  So.  Rep.  90.— (jLTALli'lKD 
IN  Richmond  &  D.  R.  Co.  v.  Vance,  93  Ala. 

144. 

In  an  action  by  a  passenger  to  recover 
damages  by  reason  of  derailment  of  the 
train,  defendant  asked  the  court  to  submit 
to  the  jury  the  question  whether  the  train 
was  running  at  a  greater  rate  of  speed  than 
was  usual  for  passenger  trains  to  run  over 
ordinary  roads  of  he  state.  Held,  prop- 
erly refused  as  asked,  as  being  immaterial, 
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Jacksonville  S.  E.  R.  Co.  v.  Southworth,  135 
111.  250,  25  .V.  E.  Rep.  1093;  ajjirmitig  32 
111.  App.  307. 

In  an  Jiction   prosecuted  l)y  a  passenger 
for  an  injury  received  by  tiie  derailment  of 
a  train  running  down  grade  and   around  a 
curve,  at  a  rapid  rale  of  speetl,  an  instruc- 
li)n  asked  that  a  com|)aMy  lias  ilie  right  to 
j)rop(!l  its  traJTis  at  such  a  rate  of  speed  as  it 
sees  lit,  and  that  no  rate  of  speed  is  negli- 
gence/(V  it',  sliould  be  refused.     I.oiihi'ille, 
a\.  .1.  is^  C.  A'.  Co.  w.  Jones,  2cS  ^liii.  ij-  Eiig. 
J\.  Liis.   170,  loS  /;/(/.  551,  9  A'.  K.  Rep.  476. 
-  DisMM.riMiiNi;  Terre  Haute  &  1.  R.  Co. 
V.  Clark,  73  Ind.  1G8;  Cleveland,  C.,C.  iS:  I. 
K.  Co.  V.  Newell,  75    Ind.  542.     NoT  loi.- 
l.dWiNU   Indianapolis,  W.   &   W.   K.  Co.   v. 
Hall,  106  III.  371. 

A  p.isscnger  injured  by  the  derailment  of 
a  ir.iin  contended  that  the  track  was  de- 
fective because  the  ties  were  rotten.  The 
company  claimed  that  the  accident  was 
caused  by  ice  being  forced  upon  the  track 
from  the  high  waters  of  a  creek.  The  evi- 
dence was  conlliciing.  The  flefendant 
asked  the  court  to  charge  the  jury  that  if 
the  ice  was  the  sole  cause  of  the  accident 
there  could  be  no  recovery.  The  court  re- 
fused to  give  this  instruction,  but  charged 
that  no  recov'cry  could  be  had  unless  the 
accident  arose  from  the  negligence  of  the 
CDinpany  in  failing  to  repair  its  track. 
Held,  no  error,  .liuireziis  v.  C/itcot^o,  M.  &^ 
Si.  P.  R.  Co.,  52  Am.  (5-  Eitf;.  R.  Cas.  252,  86 
lo'.ihi  (i-j-j,  53  X.   W.  R,p.  399. 

An  instruction  that  the  company  has  per- 
formed iis  wliole  duty  as  a  carrier  when  it 
has  furnished  a  car  or  caboose  which  will 
run  with  safety  while  upon  its  road  but  will 
be  unable  to  resist  the  clash  when  thrown 
fi'im  its  track — //elil,  properly  refused. 
ritlshmi^h,  C.  6-  .S7.  L.  R.  Co.  v.  Williams, 
3  Am.  (Sr^  Eng.  R.  Cas.  457,  74  Ind.  462. 

Hut  it  was  not  error  to  instruct  that 
proof  of  defects  at  other  points  in  the  road 
would  not  make  a  case  of  negligence  at  the 
place  of  the  accident,  unless  it  was  further 
shown  that  such  defective  condition  mate- 
rially contributed  to  the  accident.  Pilts- 
hurgli,  C.  <&-  St.  L.  R.  Co.  v.  Williams.  3 
Am.  &•  Eiig.  R.  Cas.  457,  74  //id.  462. 

(6)    misleading.  —  The     testimony 

showed  that  the  derailment  was  due  di- 
rectly to  a  broken  rail,  but  that  the 
breaking  of  the  rail  was  caused  by  rotten 
ties.  Held,  that  the  real  cause  of  the  injury 
was  the  defect  in  the  ties,  and  that  the 


court  properly  refused  to  charge  the  jury 
"  that  if  the  track  and  rails  of  the  company 
were  sound  immediately  prior  to  the  acci- 
dent, and  there  was  no  defect  in  the  rail 
which  could  have  been  discovered  by  any 
examination,  defendants  were  not  responsi- 
ble," as  such  an  instruction  was  misleading. 
Urignoli  v.  Chicago  &^  G.  E.  R.  Co.,  4  Daly 
(X.  Y.)  1S2. 

(7)  ();•  invading  the  province  oj  the 

jury. — In  an  action  for  an  injury  caused  by 
derailment,  an  instruction  that  if  the  axle 
of  the  car  was  too  short,  and  the  attention  of 
the  company  was  called  to  it,  the  jury 
might  presume  tint  this  was  the  cause  of 
the  injury,  is  objectionable  in  not  leaving 
the  question  of  negligence  to  the  jury,  and 
should  not  be  given  in  the  absence  of  evi- 
dence of  any  of  these  facts.  Wright  v. 
Georgia  R.  &^  B.  Co..  34  Ga.  330.— FOL- 
LOWED IN  Western  &  A.  R.  Co.  v.  King,  19 
Am.  &  Eng.  R.  Cas.  255,  70  Ga.  261. 

The  derailment  of  a  car  is  evidence  of 
negligence  in  the  company,  in  the  absence 
of  explanation  that  the  accident  happened 
without  the  fault  of  the  company;  and  in- 
structions asking  a  finding  for  the  defend- 
ant upon  a  state  of  facts  which  ignore  the 
accident,  would  have  been  on  the  weight  of 
evidence  and  were  properly  refused.  Eor- 
dyce.  Receiver,  v.  Withers,  i  Tex.  Civ.  App. 
540,  20  S.  W.  Rep.  766. 

(8)  (Questions  oJ  Jact  Jor  the  jury. — It  was 
a  question  for  the  jury  to  determine  from 
all  the  evidence,  whether  the  injury  to  the 
plaintiff  arose  from  any  neglect  on  the  part 
of  the  defendants  or  their  agents;  and  if 
they  should  find  that  the  injury  was  the  re- 
sult of  an  accident  or  act  against  which 
human  care  and  foresight  could  not  guard, 
and  was  not  the  result  of  negligence,  in  any 
degree,  on  the  part  of  the  defendants,  then 
the  plaintiff  was  not  entitled  to  recover. 
Baltimore  (S^»  O,  R.  Co.  v.  Worthiugton,  21 
Md.  275. 

The  jury  were  correctly  instructed,  that 
in  determining  these  questions  they  were  to 
have  regard  to  the  character  of  railway 
transportation.  Baltimore  &^  O.  R.  Co.  v. 
Worthington,  21  Afd.  275. 

To  rebut  the  presumption  of  negligence 
on  the  part  of  the  company,  arising  from 
proof  of  an  accident  caused  by  derailment 
of  the  train,  whereby  the  plaintiff  was  in- 
jured, the  company  offered  evidence  of  the 
circumstances  of  the  accident  and  the  char- 
acter and  actual  condition  of  the  cars,  road' 


DERAILMENT,  7,8. 


47 


bed  and  track,  and  of  the  speed  and  man- 
a'cmcnt  of  the  train,  and  also  evidence  of 
expert  witnesses  tending  to  show  that  tiie 
cars  and  track  were  properly  constructed 
and  in  good  condition,  and  that  the  train 
was  properly  managed.  Held,  that  thisevi- 
dLMicc  made  a  case  for  the  jury  upon  the 
(|;i(sti()n  of  the  companys  negligence. 
t'.ldriJiic  V.  Minneapolis  &'  St.  L.  K.  Co., 
21  .////.  &^  Eng.  R.  Las.  494,  32  Minn.  253, 
20  X.  IV.  Rep.  151. 

A.,  a  passenger,  was  awakened  in  the 
night  by  a  jar,  caused  by  the  train  being 
thrown  from  the  track.  Perceiving  tliat 
the  car  was  being  dragged  over  the  sleepers, 
he  left  his  seat  and,  following  an  employe, 
jumped  from  the  platform  and  was  injured. 
The  car  was  dragged  but  a  siiort  distance 
beyond  the  point  where  A.  jumped,  and  all 
the  otlier  passengers  who  remained  in  tiie 
cars  escaped  unhurt.  The  derailment  was 
caused  by  the  decayed  condition  of  the  ties. 
The  court  left  the  question  to  the  jury 
wiiethcr  plaintiff  had  jumped  from  appre- 
hension of  danger  which  did  not  exist,  or 
iiiuier  circumstances  making  it  a  reasonable 
act  of  prudence  on  his  part,  instructing 
lliem  that  in  the  former  event  he  could  not 
recover,  but  that  in  the  latter  event  he 
might.  Held,  that  this  was  not  error. 
ruislnirgh,  li.  &^  IV.  R.  Co.  v.  Rohrman, 
(/'a.)  12  Ant.&^  Eng.  R.  Cas.  176. 

7.  daiung:o.s. — (i)    Proximate  and 

remote — General  and  special. — Where  a  train 
was  three  quarters  of  an  hour  behind  time, 
and  was  upset  by  a  sudden  gust  of  wind 
which  crossed  the  track,  but  not  that  por- 
tion of  the  track  where  the  train  would 
have  been  if  running  on  time,  whereby  a 
passengei  was  injured — //(/A/,  that  the  injury 
was  not  the  natural  result  of  the  train  being 
behind  time,  and  the  damages  sustained 
were  too  remote.  McClary  v.  Sioux  City 
6-  J\  R.  Co.,  3  Neb.  44. 

Where  the  tra'n  runs  off  the  track,  ai.d 
under  the  excitement  of  the  moment  the 
passenger  jumps  off,  any  damages  resulting 
proximately  to  the  passenger  may  be  re- 
covered, including  injuries  sustained  by 
fright  in  jumping  from  the  train  ;  but  such 
damages  will  be  general  i\\^^  not  special. 
Smith  V.  St.  Paul,  M.  <3-  71/.  R.  Co..  9  Am. 
&>  Eng.  R.  Cas.  262,  30  Minn.  169,  14  A^ 
W.  Rep.  797. 

( 2)  Exemplary — Punitive —  Vindictive.  — 
The  imposition  of  exemplary  damages  for 
an  injury  caused   by  the  condition  of  the 


track  is  not  limited  to  cases  in  which  there 
is  "  an  entire  want  of  rare  "  on  the  part  of 
the  company  in  the  maintenance  of  its  track. 
Alabama  G.  S.  R.  Co.  \.  Hill,  93  Ala.  514,  9 
So.  Rep.  722.  Maysville Gr'  L.  R.  Co.\.  Her- 
rick,  13  Hush  (A>.)  122,  17  Am.  Ry.  Rep.  53. 
—  DiSAPPUovKij  IN  Louisville  &  N.  R.  Co. 
V.  McCoy,  Si  Ky.  403. 

In  an  action  for  injuries  arising  from 
the  derailment  of  the  coach  on  a  defective 
track,  it  was  error  to  charge  that  if  the  evi- 
dence dischjscd  that  the  comjiany  was 
grossly  negligent,  the  plaintiff  would  be 
entitled  to  recover  "  what  we  call  punitive 
damages,  to  punish  them  for  that  negli- 
gence, "  the  evidence  of  negligence  not  be- 
ing sufficient  to  authorize  a  charge  on  puni- 
tive damages,  or  if  so,  such  damages  being 
given  not  as  a  punishment,  but  to  deter  the 
wrong-doer  from  repeating  the  trespass. 
Chattanooga,  R.  <S^  C.  R.  Co.  v.  Liddell,  85 
Ga.  482,  II  S.  E.  Rep.  853.— Following 
Ratteree  v.  Chapman,  79  Ga.  574.  Quot- 
ing Milwaukee  &  St.  P.  R.  Co  v.  Arms,  91 
U.  S,  489. 

(3)  Excessive. — A  car  was  derailed,  and 
plaintiff  was  thrown  upon  the  floor  and  in- 
jured. She  was  a  large  woman.  The  evi- 
dence tended  to  show  that  she  was  ren- 
dered unconscious  for  a  long  time  ;  that  for 
several  months  she  was  quite  helj)less, 
could  not  be  moved  without  making  her 
scream,  and  had  frequent  fainting  spells ; 
that  she  suffered  from  pain  in  her  spine  and 
womb,  and  at  times  from  pain  and  numb- 
ness in  her  left  arm  and  limb  ;  and  that  up 
to  the  time  of  the  trial,  about  thirtc'^n 
months  after  the  accident,  she  had  been 
confined  to  her  bed  most  of  the  time.  The 
physicians  who  examined  lier  found  a  dis- 
placement and  laceration  of  the  womb,  but 
agreed  that  these  were  not  caused  by  the 
shock  or  fall  in  the  car.  It  did  not  satis- 
factorily appear  that  there  was  any  perma- 
nent injury  to  the  spine.  There  was  evi- 
dence that  the  plaintifl  was  of  unchaste 
character.  Held,  that  a  verdict  awarding 
$7000  should  have  been  set  aside  on  the 
ground  that  the  damages  were  excessive. 
Abbot  v.  Tolliver,  71  Wis.  64,  36  N.  W. 
Rep.  622. 

8.  Injuries  to  employes.— (i)  Admis- 
sibility of  evidence.— \n  an  action  to  recover 
damages  for  injuries  received  owing  to 
the  derailment  of  a  trail,  on  a  new  and  un- 
ballasted track,  evidence  that  another  trp'n 
had  traveled  over  the  track  alleged  to  be 
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defective,  and  at  the  same  rate  of  speed  as 
that  whicli  was  derailed,  on  the  mornintj 
of  the  day  of  the  accident,  is  inadmissible 
when  the  condition  of  the  roadbed  is  such 
tliat  the  passing  of  trains  over  it  made  it 
mon-  dani;<roiis.  Mcloy  v.  C/iini^o  &»  X. 
W.  k.  Co.,  3S  ,////.  &^   l-'.iti:;.  K.  Cas.  130,  77 

/nu'ii  743, 42  X.  ir.  Kip.  563. 

'riie  fiici  that  on  previous  occasions  water 
h.id  iivi-rtlowed  the  track  at  the  |)laceof  the 
deraiimeiu  of  the  eiij;ine  and  consequent 
death  of  the  deceased,  an  cmiiloye  of  the 
ciiMijjaiiy,  warranted  the  jury  in  finding  that 
tile  con)p:iny  had  ne,i,dected  its  duty  of 
keepinjj  its  track  in  proper  condition, 
Sto/i.r  V.  .s/.  Louis,  J.  M.  &^  S.  R.  Co.,  105 
JA'.  192,  iG  S.  //'.  /u/>.  591. 

(2)  Siiffhicitcy  of  t-i'idincc.—  \\.  appearing 
that  when  the  defendant's  section  foreman 
examined  the  bridyt's  a  few  hours  before 
the  accident  the  river  was  then  rising 
rapidly  ;  that  the  stream  was  accustomed  to 
rise  rapi<lly,  and  had  been  as  high  several 
times  before  since  the  defendant's  railway 
had  been  constructed  ;  and  that  twelve  or 
fifteen  years  before  the  track  at  the  same 
l)oini  had  been  washed  out — held,  that  the 
finding  of  tlie  jury  that  the  defendant  was 
guilty  of  the  want  of  ordinary  care  in  pa- 
trolling its  track  was  supported  by  the  evi- 
dence. Scagel  V.  Chicago,  M.  dr*  St.  P.  A'. 
Co.,  83  Iowa  3S0,  49  A'.  IV.  Kt'p.  990. 

There  being  evidence  tending  to  show 
that  a  lari;e  part  of  the  ties  at  the  place  of 
the  accident  were  of  soft  wood,  and  broken 
oil  at  the  south  rail  of  the  defendant's  road, 
and  that  the  ends  of  others  were  "  combed 
out"  by  the  spikt;s  whicli  were  forced 
through  them  by  lateral  pressure — //t-A/,  that 
the  jury  were  warranted  in  finding  that  the 
train  was  supposed  to  have  been  derailed 
h\  coming  in  contact  with  ice,  and  the  giv- 
ing way  of  the  tics,  and  that  the  use  of 
the  wortl  "suiiposed"  was  not  objection- 
able. Scagel  V.  Chicago,  M.  &>  St.  P.  R.  Co., 
83  Iowa  3.S0,  49  A'.  W.  Rep.  990. 

A  company  is  not  liable  for  injuries  to  an 
emplDye,  caused  by  a  derailment,  where  it 
appeared  that  the  track  was  reasonably  safe 
and  that  another  train  had  passed  there- 
(ivei-  so  immediately  preceding  the  .accident 
that  the  trainmen  could  not  have  notice  of 
a  defect  in  the  track  ;  hut  it  would  be  lia- 
ble if  the  defect  causing  the  injury  was  due 
to  rotten  and  unsafe  cross-ties.  Gitlf,  C, 
&=  S.  F.  R.  Co.  V.  Pettis,  69  Tex.  689,  7  S. 
IV.  Rep.  93. 


J).  Iiijiir.v  to  porson  or  property  of 
residents  aloii^  the  road.  — A  company 
whose  freight  train  derails  and  runs  into  an 
adjoining  building,  causing  damage  to  per- 
son and  property  theieiii,  in  the  absence  of 
justification  and  without  conti  ibutory  neg- 
ligence on  the  part  of  the  injured  party,  is 
guilty  of  gross  negligence  and  liable  for  in- 
demnity. Lane  v.  Illinois  C.  R.  Co.,  43  La. 
Ann.  833,  9  So.  Rep.  560. 

Where  the  deceased  was  seriously  bruised 
by  the  falling  walls  and  roof  of  a  house  in 
which  he  was  sleeping,  and  which  was  de- 
molishefl  by  the  cars  jumping  from  the  track 
and  running  into  the  house;  and  where  the 
phvsi(  i.in  who  attended  him  testified  that 
there  were  serious  internal  injuries;  and 
when  it  appeared  that  lie  had  been  a  stout 
man  and  that  he  lived  only  a  month  after 
the  accident — the  jury  were  justified  in 
finding  that  he  died  from  injuries  received 
in  such  accident.  Walsh  v.  Missouri  Pac.  R, 
Co.,  102  Mo.  582.  14  i^  H'.  AV/.  873,  15  5.  W. 
Rep.  7S7. 

A  statement  of  claim  averring  that,  by  a 
collision  on  defendant's  railroad,  through 
the  negligence  of  defendant's  employes,  the 
cars  were  derailed  and  thrown  against 
plaintifT's  dwelling,  subjecting  her  to  fright 
and  to  nervous  excitement,  permanently 
weakening  and  disabling  her,  exhibits  no 
cause  of  action.  Ewing  v.  Pittsl>i/>g/i, 
C.  d^  St.  L.  R.  Co.,  48  Am.  &^  Eng.  R.  Cas. 
506,  147  Pa.  St.  40,  23  Atl.  Rep.  340. — 
Quoted  in  Mitchell  .'.  Rochester  R.  Co.,  4 
Misc.  (N.  Y.)  575. — Compare  Bentley  v.  At- 
lanta, 46  Am.  &>  Eng.  Corp.  Cas.  211,  92 
Ga.  623. 


DERRICKS. 

Duty  of  company  as  to  safety  of,  see  Em- 
ployes, Injuries  to,  8<». 


DESCRIPTION. 

Of  company  to  be  aided,  in  petition  for 
municipal  aid,  see  Municipal  and  Local 
Am,  {)!. 

—  easements  proposed  to  be  condemned,  see 

Ei.KVAii.i)  Railways,  JJO. 

—  goods,  construction  of  bill  ai  lading  as  to, 

see  Bills  nv  Ladino,  ;J8. 

—  land  taken  in  condemnation  proceedings, 

see  Eminent  Domain,  ;jli8,  788,  78», 
811>,  84<i,  12«]. 

—  parties,  see   Pleading,  7,  81;  Process, 

4. 

—  premises  conveyed,  see  Deeds,  14-23. 
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Of  premises  taken  by  consent  of  owner,  see 
Eminknt  Domain,  llM>-ii02. 

—  property,  in  notice  of  intention  to  take,  see 

i:.MiNi  NT  Domain,  21):J. 
petition   in  condemnation    proceed- 
ings, see  Kminkni  Domain,  314-318. 

—  subject-matter   in  mortgage,    slc    Mort- 

(iAi;i-.s,  7H. 

—  terminus  of  tunnel,  see  Tunnels,  3. 


DESTINATION. 

Carrying  passenger  beyond,  action  for,  when 

barred,  see  Limiiaiions  ok  Actions,  38. 

Damages  for  carrying  beyond,  see  Carriaue 

OK    i'ASSKNc;i.KS,   (itj4. 

Delay  by  sending  goods  past  place  of,  see 
Carkiaoe  oi    Mkrchanuisk,  134:. 

Delivery  of  goods  must  be  at  place  of,  see 
CAKRiAdE  OK  Merchandise,  2<i3. 

Duty  to  carry  to  place  of,  see  Carriage  of 
Passengers,  225. 

Expulsion  of  passenger  where  train  does 
not  stop  at  place  of,  see  Ejection  of 
Passengers,  1«,  31,  lOl. 

Goods  can  be  stored  only  at  place  of,  see 
Carriage  ok  Merchandise,  371. 

Notice  of  claim  for  loss  or  damage  after 
arrival  at,  see  Carriage  of  Live  Stock, 
83. 

Of  goods,  evidence  of  change  of,  see  Car- 
riage ok  Merchandise,  7u4. 

Termination  of  liability,  on  arrival  of  goods 
at  place  of,  see  Carriage  of  Merchan 
nisE,  80,  81,328-374. 

What  is  the  place  of,  see  Carriage  of  Mer- 
chandise, 780. 


DETECTIVES. 

Company's  liability  for  wrongful  arrest  by, 
see  False  Imprisonment,  O. 

Employment  of,  by  station  agent,  see  Sta- 
tion Agents,  8. 


DETENTION. 

Of  baggage,  liability  for,  see  Baggage,  10. 

—  immigrants— disinfection, see  Quarantine, 

—  interstate  freight,  effect  of,  see  Interstate 

Commerce,  8. 

—  personal   property,  damages  for,  see  Re- 

I'l.i.VIN,  (t. 

—  persons  by  agents,  liability  of  company 

for,  see  Agencv.  04,  05. 


DETROIT. 

Decisions  particularly  applicable  to,  see  Mu- 
nicipal Corporations,  32. 
4  D.  R,  D.-4, 


DEVIATION. 

By  carrier  from  terms  of  special  contract, 
sec  C,"auri AGK  OK  Live  Siock,  1M). 

From  line  of  delineation,  under  English  com- 
pulsory purchase  proceedings,  see  Emi- 
nent Domain,  1140,  1  141. 


DIAGRAMS. 

Admissibility  and  effect  of,  as  evidence,  see 
Carriage    ok    PAnSKNiiEus,    508; 
dence,  4il,  23 1 . 


Evi- 


DILIGENCE. 

Extraordinary,  required  of  passenger  car- 
rier, see  Carriage  ok  Passengers,  137; 
Nr.Gi.icENCK,  lO,  'I. 

In  looking  after  fences,  what  required,  see 
Fences,  8<i. 

—  making  collections,  what  required,  see  Ex- 

press Companiis,  18, 

—  moving  for  continuance,  see  Trial,  25. 
Reasonable  care  and,  see  Negligence,  8. 
To  obtain  evidence,  what  necessary,  see  New 

Trial,  Ol. 

What  required  from  bailee,  see  Bailment,  3. 

carrier  of  goods,  see  Express  Com- 
panies, 30. 

live    stock,    see    Carriage   of 

Live  Stock,  21. 

warehousemen,  see  Warehousemen, 

4. 

Whether  exercised,  a  question  for  the  jury, 
see  Negligence,  73. 


DIMINUTION. 

In  value  of  land  not  taken,  see  Eminent  Do- 
main, U40. 

Of  rental  value,  see  Elevated  Railways,  93, 
104,  148-150. 

—  speed  after  accident,  evidence  of,  see 
Evidence,  85. 


DIRECTING  VERDICT. 

Erroneous,  when   ground   for  reversal,  see 

Appeal  and  Error.  54. 
In  action  against  passenger  carrier,  see  Car- 

riac;e  ok  Passengkrs,  (>08. 
for   injury  to  child,  see   Children,  In- 

JI'RIES  To,     1  71). 

—  stock-killing  cases,  see  Animals,  Injuries 

TO,  577. 
Necessity  of  motion  to  direct,  see  Appeal 

and  Error,  lOl. 
Refusal  of  motion  for,  when  not  ground  for 

reversal,  see  Appeal  and  Error,  84. 
When  proper,  seeCoNTRiiiuioRY  Negligence, 

123;   Crossings,    Injuries  to  Persons, 

ETC. ,    AT,    220 ;    Death  by  Wrongful 
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Act,  .'$30,  347 ;  Eminent  Domain, 
504;  Negliuence,  5»;  Trial,  182- 
185. 


DIBECTIONS. 

Of  conductor,  following,  when  contributory 
negligence,  sec  Cakriac.e  of  Passenukks, 
370. 

—  consignor's  agent,  delivery  of  goods  pur- 

suant to,  see  Cakkiage  of  Mekciianuise, 
li.->8,  1284. 

—  employes,  right  of  passenger  to  rely  upon, 

see  CARRiAr.EOK  1*asseN(;ei:s,  130,  3i>5, 
407. 

—  gateman,  effect  of,  on  rule  as  to  contribu- 

tory negligence,  see    Death  by  Wrong- 
ful Act,  ids. 


DIRECTORS;  TRUSTEES. 

Certificate  of  residence  of,  see  Consolida- 
tion, em:.,  17. 

Duties  of.  in  declaring  dividends,  see  Divi- 
dends, ij. 

Effect  of  dissolution  on  powers  of,  see  Disso- 

I.IMION.   EIC,  ii8. 

Execution  of  leases  by,  see  Leases,  etc.,  24. 

Guaranty  of  bonds  by,  see  Honds,  14. 

Liability  of.  in  cases  of  insolvency,  see  In- 
solvency, 2. 

to  creditors,  in  England,  see  Stock- 
holders, 30. 

Meetings  of,  see  also  Consoliuation,  etc., 
lO. 

Proceedings  of,  secondary  evidence  as  to, 
see  Evidence,  15<i. 

Ratification  of  acts  of  president  by,  see 
President,  J>, 

Remedies  of  stockholders  against,  see  Stock- 

lliiLDEKS,  U.5-103. 

Request  of,  and  refusal  by.  to  sue,  see  Stock- 
IIOLDI.KS,  78,  7»,  88,  »7,  113,  127. 

Right  to  pursue  property  fraudulently  dis- 
posed of  by,  see  SrocKiioi.DERs,  84. 

Service  of  process  on,  see  I'kocess,  27. 

I.  ELIOIBILITT,  ELECTION,  REMOVAL, 

ETC 50 

II.  MEETINGS 56 

III.  COMPENSATION ;8 

IV.  BIGHTS,  POWERS,  DUTIES,  AND  LIA- 

BILITIES 61 

1.  In  Gtiia-iil 6i 

2.  Ill  Their  Relation  to  the  Com- 

ptuiy 66 

3.  In     Their    Kelatioii    to    the 

Stockholders 74 

4.  In  Their  Relation  to  Credi- 

tors of  the  Company 76 


L  ELIOIBILITT,  ELECTION,  BEHOVAL,  ETC. 

1.  Niiiiiber  ol' dirPt'tor,s.  —  A  provi- 
sion in  a  railway  act  fixing  the  number  of 
directors  is  directory  only,  and  the  business 
of  the  company  may  be  conducted  by  a 
less  number  unless  the  shareholders  inter- 
fere to  require  the  full  number;  such  a 
provision  is  intended  only  for  the  iiiternal 
manajrement  of  the  company,  and  cannot 
be  taken  advantage  of  by  a  stranger. 
Thames  H.  D.  <S-  R.  Co.  v.  Rose,  2  L>.  N.  S. 
104,  5  Scott  N.  J\\  524,  4  J  J.  &^  G.  552,  3 
Raihc.  Cas.  177,  12  L.  J.  C.  P.  90. 

2.  Qiialifiratioiis,  fjeiierally.  —  A 
by-law  of  a  corpormion  provided  that  any 
person  chosen  a  director  should  cease  to  he 
one  when  he  ceased  to  be  a  proprietor. 
Held,  that  tiiis,  by  implicaticn,  ro:;(lc:e'! 
any  one  not  a  proprietor  iiu'iigibie  to  ilic 
ofticc.  Despatch  Line  of  Packets  v.  L^~Liii:y 
Mfff.  Co.,  1 2  A'.  //.  205. 

The  stockholders  of  the  West  Virginia 
Central  and  Pittsburgh  railway  company 
have  power  to  pass  by-laws  prescribing 
reasonable  qualifi<;;itions  of  its  directors. 
Cross  V.  IVest  Vir<.i!nia  C.  &>  P.  li.  Co.,  37 
IV.  Fa.  342,  16  i'.  L'.  Rep.  587. 

A  provision  in  a  railway  act,  that  no  per- 
son interested  in  any  contract  with  tiie 
company  shall  be  a  director,  applies  only  to 
contracts  miide  with  the  company  in  the 
prosecution  of  its  enterprises,  and  does  not 
disqualify  directors  who  are  members  of  a 
banking  company,  who  were  the  bankers 
and  treasurers  of  the  railway  company,  and 
as  sue!)  received  and  gave  receipts  for  calls, 
and  paid  checks  drawn  by  the  directors. 
Sheffield,  A.-iinder-L.  &=  M.  R.  Co.  v.  IVood- 
cock,  7  M.  &'  IV.  574. 

3. stoekhohU'ivs.— Under  the  N.  Y. 

Act  of  1S50,  p  5,  providing  that  directors  of 
a  railroad  company  must  be  stockholders, 
after  a  director  sells  his  stock  he  ceases  to 
be  a  director  de  jure,  and  if  he  continues  to 
act  he  can  only  be  treated  as  a  de  facto  offi- 
cer until  another  is  regularly  chosen ;  and 
therefore  services  of  process  against  the 
corporation  on  him  is  a  nullity  after  he 
ceases  to  be  a  de  facto  officer  by  the  selec- 
tion of  another  in  his  place.  lieardsley  v. 
Johnson,  121  A'.  V.  224,  24  A'.  A'.  Rep.  380, 
30  A .  v.  S.  R.  691  ;  affirming  49  Hun  607, 
viem. 

Under  the  New  York  statute  requiring 
that  stockholders  voting  for  directors  shall 
have  been  owners  of  the  stock  voted  for  at 
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least  thirty  days,  and  prohibiting  a  stock- 
holder from  being  elected  a  director  un- 
less he  is  qualified  to  vote,  a  stockholder 
elected  a  director  ten  days  after  he  becomes 
the  owner  of  stock  does  not  become  even  a 
di'  facto  director.  In  re  Xewcomb,  i8  N.  V. 
Siipp.  1 6.  42  N.  V.  S.  Jx\  442. 

Ill  a  railroad  corporation  reorganized  un- 
der the  Ohio  Act  of  April  1 1,  1861.  it  is  not 
necessary  that  the  directors  should  be 
stockholders.  The  statute  only  requires 
them  to  be  residents  of  the  state,  and,  in  the 
absence  of  a  statute  requiring  it,  the  discre- 
tion of  thcstockliolders  in  electing  directors 
is  not  limited  to  stockholders.  S/ii/i:  i:v 
rel.  V.  McDanhl,  22  Ohio  St.  354. 

The  Companies  Clauses  Act  1845  makes 
tile  holdinii;  oi  the  s[)ecified  number  of 
shares  a  condition  precedent  to  the  election 
of  a  director,  and  the  appointment  of  a  per- 
son who  has  never  taken  any  shares  as  a 
director  is  aijsolutely  void,  and  such  person 
c.iiinot  be  made  a  contributory.  In  re  El- 
luxm  Valley  R.  Co.,  38  L.  T.  501,  26  W.  R, 
606. 

The  act  of  incorporation  of  the  Toronto 
St.  R.  C<J.  provided  that  there  should  not 
be  less  than  three  directors,  eacli  of  whom 
should  be  a  shareholder.  The  corporation 
consisted  of  three  shareholders,  who  were 
the  directors.  Upon  the  death  of  one  of 
them  a  meeting  was  called  to  appoint  a  new 
director,  when  one  S.,  to  whom  the  de- 
ceased director  had  bequeathed  his  shares, 
was  declared  elected  by  one  of  the  two 
directors,  although  the  other  refused  to 
concur  in  the  appointment.  Held,  upon 
demurrer  to  the  bill  filed  to  declare  the 
election  invalid,  and  for  other  relief,  that  no 
election  was  necessary  to  make  S.  a  direc- 
tor, there  being  only  three  shareholders, 
each  of  whom  was  qualified  to  be  a 
director.  Kiely  v.  Kiely,  3  Ont.  App.  438  ; 
reversing  25  Grant's  Ch.  463. 

4. directors  appoiiitiMl  by  mu- 

niciimlity. — A  person  who  is  not  a  stock- 
holder in  a  railroad  corporation,  but  is  didy 
appointed  by  a  city,  under  Mass.  St.  of  1874, 
ch.  25  r ,  ^  5,10  represent  it  at  the  meetings  of 
the  stockholders  and  to  vote  on  the  stock 
which  the  corporation  owns,  may  be  elected 
a  directiir  of  the  corporation.  Wight  v. 
Springfield  &*  X.  L.  R.  Co.,  117  A/ass.  226. 
—Nor  roi.LowiNG  Penobscot  K.  Co.  7'. 
Duinmer,  40  Me.  172;  Spering's  Appeal,  71 
Pa.  St.  I. 

The  N.  Y.  Act  of  1850,  ch.  389,  §  290,  as 


amended  in  1867,  giving  the  city  of  Roches- 
ter, as  a  stockholder  in  the  Rochester  and 
Genesee  Valley  railroad,  the  right  to  ap- 
point a  portion  of  the  directors  of  the  com- 
pany, does  not  authorize  the  election  of 
any  one  who  is  not  qualified  under  the 
General  Railroad  Act  by  being  a  stock- 
holder. People  V.  mils,  I  Lans.  (JV.  V.) 
202. 

*i.  Election,  generally  —  Ciiiniihi- 
tive  voting.— Tlie  act  of  April  i,  1835, 
extending  the  powers  of  the  Carrollton  K. 
Co.  and  providing  a  new  mode  of  electing 
directors,  repealed  the  provisions  of  the  act 
of  Feb.  9,  1833,  upon  the  same  subject ;  and 
the  stockholders  having  voted  to  reduce 
the  number  of  directors  to  eight,  under  the 
act  of  .\tig.  22,  1842,  that  was  the  number 
to  be  elected.  Conant  v.  Millaudon,  5  La. 
Ann.  26. 

The  right  of  the  stockholders  of  a  rail- 
way corporation  to  elect  directors  is  not  af- 
fected by  the  sale  of  the  property  of  the 
corporation  by  a  receiver,  under  an  order 
of  court.  State  ex  rel.  v.  Merchant,  9  Am. 
&*  Kng.  R.  Cas.  516,  37  Ohio  St.  251. 

Pa.  Const,  of  1874,  art.  16,  §  4,  which  pro- 
vides that  "  In  all  elections  for  directors  or 
managers  of  a  corporation,  each  member  or 
shareholder  may  cast  the  wliole  number 
of  his  votes  for  one  candidate  or  distribute 
them  upon  two  or  more  candidates,  as  lie 
may  prefer,"  does  not  apply  to  a  corpora- 
tion that  existed  prior  to  the  adoption  of 
the  new  constitution,  that  has  not  since  ac- 
cepted the  benefits  of  any  legislation  under 
saiti  constitution,  and  whose  charter  con- 
tained the  provision,  "at  all  general  meet- 
ings or  elections  by  the  stockholders,  each 
share  of  stock  shall  entitle  the  holder  there- 
of to  -ne  vote."  Hays  v.  Comwonivealth  ex 
rel.,  82  Pa.  St.  518.— Foi.lowkd  in  Glo- 
ninger  v.  Pittsburgh  &  C.  R.  Co.,  139  Pa. 
St.  13. 

The  Pa.  Constitution,  art.  16,  ?  4,  relating 
to  cumulative  voting  for  directors  of  cor- 
porations, does  not  require  legislation  to 
give  it  effect,  but  only  relates  to  jjrivate 
corporations.  Pierce  v.  Contnionwealth,  13 
Am.  &>  Kitg.  R.  Cas.  74,  104  Pa.  St.  150. 

A  railroad  company  is  a  private  corpora- 
tion, and,  if  organized  since  the  adoption  of 
the  constitution  of  1874,  is  subject  to  tlic 
provisions  of  article  16,  iJ  4,  relating  to  cumu- 
lative voting  for  directors  of  private  corpo- 
rations ;  but  notice  of  the  intention  to  so 
vote  need  not  be  given.    Pierce  v.  Common' 
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wealth,  13  Am.  &»  Eiig.  R.  Cas.  74,  104  Pa. 
St.  150. 

The  West  Virginia  Central  R.  Co.  is  sub- 
ject to  the  laws  of  the  state,  which  provide 
that  in  all  elections  for  directors  or  tnana- 
fjers  of  incorporated  companies  every  stock- 
liolder  shall  have  the  rifjlii  to  v<ite,  in  per- 
son or  by  proxy,  for  the  number  of  shares 
of  stock  owned  by  him,  for  as  many  persons 
as  there  are  directors  or  manas^ers  to  be 
elected,  or  to  cumulate  said  siiares,  and 
give  oi'c  candidate  as  many  voles  as  the 
number  of  directors  multiplied  by  the  num- 
l)er  of  his  shares  of  stock  shall  equal,  or  to 
distribute  them,  on  the  same  principle, 
among  as  many  candidates  as  he  shall  tiiink 
'iw.  and  that  this  mode  of  electing  may  be 
enforced  by  mandamus.  Crossv.  West  I'l'r- 
gt'iiid  C.  «S~»  /'.  A*.  Co.,  47  Am.  &>  l~-iig- 
'a'.Cis.  381,  35  ir.  I'a.  174,  12  S.  E.  Rep. 
1071. 

O.  CoiiipelIiii{;-  an  flection. — A  stat- 
ute conferring  the  right  upon  a  court  to 
com|)el  an  election  of  directors  of  a  rail- 
road company,  where  the  stockholders  have 
failed  to  do  so,  confers  a  power  of  a  judicial 
character,  and  it  is  therefore  competent  for 
the  legislature  to  create  the  power.  In  re 
Fleminji's  Petition,  16  Wis.  70. 

An  inscdvent  corporation  had  been  in  the 
hands  of  the  court  since  1876,  and  its  rail- 
road operated  through  a  receiver  appointed 
by  the  chancellor.  The  injunction  restrain- 
ing the  managers  of  the  corporation  from 
interfering  vitli  or  exercising  the  franchises 
of  the  company  was  modified  in  order  to 
allow  the  stockholders  to  hold  an  election 
for  directors,  and  thereunder  certain  stock- 
holders made  a  written  application  to  the 
existing  board  of  directors  to  order  an 
election  of  new  directors  at  the  time  desig- 
nated by  the  by-laws  for  holding  such 
annual  election.  Tins  the  directors  refused 
to  do.  On  application  to  the  chancellor — 
hehi,  that  he  might  order  an  election  of 
directors  by  the  present  stockholders,  and 
so  ordered;  such  election  to  conform,  as 
nearly  as  possible,  to  the  requirements  of 
the  by-laws  of  the  company.  I.e/iii;/t  C. 
&^  iV.  Co.  V.  Centra/  R.  Co.,  9  Am.  &^  Eng. 
R.Ci.s:  512,35  X.J.E(/.  34y. 

7.  Kloi'tors— Who  nia.v  vote.— At  an 
election  of  directors  the  right  of  an  indi- 
vidual to  vote  must  be  determined  by  the 
transfer-book  of  the  conii)any ;  the  inspec- 
tors cannot  look  beyond  it.  In  re  Long 
Island R.  Co.,  19  IVend.  (JV.  V.)  37. 


Where  a  charter  is  granted  to  certaii; 
persons,  "their  associates,  successors,  and 
assigns,"  the  grantees  can  legally  elect 
directors  without  having  made  any  asso- 
ciates, successors,  or  assigns.  Iliig/tes  \. 
Parker,  19  A'.  //.  181. 

An  executor  or  administrator,  in  virtue 
of  section  39  of  the  N.  J.  General  Corpora- 
tion Act  (Rev.  184),  is  entitled  to  vote  at 
an  election  of  directors,  on  the  stock  in  a 
railroad  company,  standing  on  the  books  of 
the  company  in  the  name  of  the  testator  or 
intestate;  and  no  formal  transfer  or  entry 
on  the  company's  books  is  necessary  to 
enable  him  to  do  so.  In  re  Cafe  May  &* 
I).  B.  Nav.  Co.,  51  N.  /.  L.  78,  16  Atl. 
Rep.  191. 

Under  N.  Y.  Act  of  1880,  ch.  510,  §  2, 
providing  that  no  one  shall  vote  at  a  stock- 
holders' meeting  for  the  election  of  direc- 
tors of  a  railroad  unless  he  has  possession 
or  control  of  the  certificates  of  stock,  the 
sale  of  an  option  of  stock,  under  agreement 
that  the  owner  is  to  retain  the  right  tovote, 
does  not  defeat  such  right,  though  the 
shares  be  deposited  subject  to  the  option. 
In  re  Mewcomb,  !8  N,  V.  Supp.  16,  42  A^.  Y. 
S.  R.  442. 

At  a  corporate  election  each  vote  must 
be  cast  in  person  or  by  proxy,  and  the  right 
to  vote  cannot  be  separated  from  the  own- 
ership without  the  consent  of  the  legal 
owner ;  therefore,  where  stock  is  held  by 
executors  who  differ  as  to  how  it  should  be 
voted,  it  cannot  be  voted  at  all.  Tunis  v. 
Hestonville,  M.  6^  F.  Pass.  R.  Co.,  149  Pa. 
St.  70,  24  Atl.  Rep.  88,  i  Pa.  Dist.  207. 

A  court  of  equity  has  jurisdiction  to  set 
aside  an  election  of  directors  of  a  railroad 
by  persons  who  are  subscribers  nominally, 
and  not  bona  fide.  Davidson  v.  Grange,  4 
Grant's  Ch.{U.C.)  m. 

8.  Time  of  liolrtiiig— Notioe.— Pro- 
visions  in  statutes  and  by-laws  requiring 
the  election  of  the  direcnrsof  acorporation 
to  be  held  on  a  specified  day  are  directory 
merely;  and  an  election,  if  not  held  on  the 
regular  day,  may  be  held  at  a  later  day ; 
and  the  directors  then  chosen,  if  there  be 
no  other  irregularity  or  infirmity  in  their 
title,  will  be  directors  de  jure.  lieardsley  v. 
Johnson,  \^\  N.  Y.  224,  24  A^.  E.  Rep.  380, 
30  A^.  ]'.  i'.  A'.  691. 

Where  the  charter  of  an  incorporated 
company  declares  that  the  election  of  direc- 
tors shall  be  conducted  in  the  manner  pre- 
scribed in  the  by-laws  of  the  company,  and 
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the  by-laws  fix  a  time  and  place  for  the 
election  of  directors,  and  require  notice  of 
the  same  to  be  given,  but  omit  to  specify 
the  length  of  notice  and  the  mode  of  giv- 
ing it,  notice  must  be  given  for  the  time 
ami  in  the  manner  prescribed  in  the  general 
statute  law  relating  to  corporations.  In 
re  Long  Island  K.  Co.,  19  Wend.  {N.  Y.)  37. 

The  N.  Y.  Act  of  1850,  cli.  140,  §  5,  as 
amended  in  1854,  ch.  282,  requires  that  the 
t)oard  of  directors  of  corporations  be  elected 
annually,  and  makes  it  the  duty  of  the 
first  board  of  directors  electod  to  adopt  by- 
laws regulating  the  manner  of  holding  such 
election  ;  but  a  failure  to  adopt  such  by- 
laws does  not  prevent  the  second  election 
at  the  end  of  a  year,  and  a  failure  to  adopt 
such  by-laws,  or  to  hold  the  annual  election, 
does  not  dissolve  the  corporation.  In  such 
case  the  directors  may  adopt  by-laws 
after  the  time  that  the  election  shoidd  have 
been  held,  and  call  a  meeting  of  stockhold- 
ers for  such  election.  Vandcnbiir^h  v. 
Broadway  U.  C.  A'.  Co. ,  29  //loi  {N.  V.]  348. 

The  charter  of  the  company  provided 
that  no  business  shall  be  transacted  at  a 
special  meeting  unless  a  majority  of  the 
stockholders  shall  attend,  in  person  or  by 
proxy.  Held,  that  tl'.is  did  not  apply  to 
elections  specially  ordered,  by  reason  of 
their  having  been  omitted  on  the  day  m^^n- 
tioned  in  the  charter.  McCalmonis  v.  Pliil- 
adelp/u'a  &^  A\  A'.  Co.,  15  P/z/la.  (Pa.)  153. 

O.  Inspectors. — An  election  of  direc- 
tors of  an  incorporated  company  will  not 
be  set  aside  on  a  summary  application  to 
the  supreme  court  for  that  purpose,  on  the 
ground  that  the  inspectors  were  not  sworn 
in  the  form  prescribed  by  the  statute ;  and 
it  SLems  that  the  election  would  not  be  set 
aside  upon  such  application,  although  no 
oath  whatever  was  administered  to  the  in- 
spectors, if  no  objection  was  interposed  at 
the  time  of  the  election.  It  is  enough  that 
they  were  duly  appointed  and  entered  on 
the  discharge  of  the  duties  of  their  ofTice, 
They  are  inspectors  de  facto.  In  re  Mo- 
hawk &^  H.  R.  Co.,  19  Wend.  (.V.  I'.)  135. 

Inspectors  of  an  election  of  directors  are 
not  bound  to  close  the  polls  at  the  end  of 
an  hour,  although  by  the  resolution  of  the 
board  from  which  they  derive  their  au- 
thority the  election  is  limited  to  one  hour; 
they  may  exercise  a  reasonable  discretion  in 
the  matter.  /;/  re  Mohawk  &*  H.  A'.  Co., 
19  Wend.  {N.  F.)  135. 
At  a  meeting  of  the  stockholders  called 


for  the  election  of  directors,  under  section 
324,  Rev.  St.  Ohio,  the  right  to  choose  the 
inspectors  or  judges  of  election  is  vested  in 
the  stockholders;  and  the  directors,  against 
the  will  of  the  stockholders  present,  caimot 
appoint  such  inspectors.  State  ex  ret.  v. 
Merchant,  q  Am.  &>  l^ng-  A'.  Cas.  516,  37 
Ohio  St.  251. 

Under  Fa.  Act  of  June  16,  1836  (P.  L. 
789,  §  13),  the  courts  of  common  pleas  will 
appoint  a  master  to  preside  at  a  corporate 
election,  where  there  is  reason  to  believe 
that  injustice  may  be  done  and  violence 
used.  Tunis  v.  Hestonville,  M.  &*  F.  Pass. 
A'.  Co.,  I  Pa.  Dist.  135. 

10.  Tickets. — A  railroad  corporation 
entitled  to  elect  thirteen  directors  voted  at 
a  meeting  of  stockholders  for  two  tickets, 
one  having  thirteen  names  and  the  other 
otd^  seven.  Held,  that  there  is  no  law  re- 
quiring stockholders  to  vote  for  the  full 
number  of  directors,  and  therefore  any  of 
the  persons  voted  for  on  the  ticket  having 
seven  names,  who  received  a  majority  of 
all  the  legal  votes  cast,  were  elected ;  that 
if  the  road  did  not  exceed  fifteen  miles  in 
length,  and  if  a  majority  of  the  stockholders 
voted  (or  but  seven  persons,  it  would  have 
the  elTect  of  reducing  the  number  of  direc- 
tors to  seven,  under  the  N.  Y.  Act  of  1864, 
ch.  582,  §  3.  Vaudenburgh  v.  Broadway  U. 
C.  A*.  Co.,  29  Hun  (/V.  V.)  348. 

11.  Vnlitliity  ofelectiiMi,  generally. 
— The  validity  of  the  election  of  a  director 
of  a  company  does  not  depend  upon  what 
he  may  contemplate  doing  when  elected. 
Ohio  &*  Af.  R.  Co.  V.  State  ex  rel. ,  49  Ohio 
St.  668.  32  N.  E.  Rep.  933. 

The  election  of  directors,  and  other  suit- 
able officers  or  agents,  for  the  government 
of  the  affairs  of  a  corporation,  and  the  con- 
duct of  its  business  through  the  agency  of 
such,  pertain  to  the  nature  and  condition  of 
aggregate  corporate  bodies,  without  being 
expressly  conferred  by  the  act  of  incorpora- 
tion ,  and  therefore  the  provision  in  the  act 
incorporating  the  Manchester  and  Law- 
rence railroad,  which  requires  the  direc- 
tors to  be  chosen  at  the  annual  meetings  of 
the  corporation,  is  directory  only,  and  not 
restrictive;  and  its  observance  is  not  neces- 
sary to  the  validity  of  an  election.  Hughes 
V.  Parker,  20  A^.  //.  58. 

The  fourth  section  of  a  charter  provided 
that  the  directors  should  be  chosen  by  the 
members  of  the  corporation  at  their  annual 
meeting,  and  the  tenth  section  enacted  that 


r-  'I 


-  »^ ' 


\n 


64 


DIRECTORS;   TRUSTEES,  12,13. 


i 


I: 


the  annual  meeting  of  the  corporation  for 
the  choice  of  directors  sliould  be  holden  at 
such  time  and  phice  as  mi^'ht  be  provided 
by  tiie  by-laws.  Tiie  grantees  met,  and, 
after  voting  to  accept  the  charter,  and  after 
electing  directors,  adopted  a  code  of  by- 
laws. Udd.  tiiat  the  election  of  the  direc- 
tors was  vali.l,  alihoiigh  it  was  before  the 
adopti'  )n  of  the  by-laws.  Hughes  v.  Parker, 
19  A'.  //.  iSi. 

Where  a  part  of  the  stockholders  of  a 
railroad  company  conspire,  combine,  and 
scheme  to  get  control  of  the  road  by  carry- 
ing an  election  of  directors,  by  defeating  a 
fair  election  of  inspectors,  by  the  use 
and  abuse  of  legal  process,  and  by  procur- 
ing persons  not  st(jcklioiders  to  occupy  the 
room  where  the  election  is  held,  under  such 
circumstances  as  to  utterly  preclude  a  free 
and  fair  meeting,  an  election  of  directors 
under  siu  h  circumstances  will  be  held  void. 
I'eoph-  V.  Albany  Sr-  S.  R.  Co.,  55  Pa'i.  [AT. 
)■.)  344;  afinited  (?)  57  A^.  Y.  161  ;  see  2 
Lans.  459,  5  Lans.  25. 

Stockholders  of  a  railroad  corporation 
voted  for  the  election  of  thirteen  directors, 
and  the  inspectors  announced  that  there 
was  a  tie  in  the  vote  of  one  director.  It 
was  tlien  ascertained  that  four  persons 
who  had  received  a  majority  of  the  votes 
were  ineligible,  and  before  any  formal 
report  of  the  election  was  made,  the  stock- 
holders afljourned  to  another  lime,  when  a 
new  election  was  held.  Held,  that  inasmuch 
as  the  first  election  was  not  complete,  the 
second  one  was  regular.  In  re  Xewcomb, 
18  A'.   }'.  Siipp.  16,  42  A'.  Y.  S.  R.  442. 

12.  Collateral  iiKiuiry.— The  title  of 
directors  (jf  a  corporation,  who  are  in  under 
color  of  an  election,  cannot  be  inquired  into 
in  a  suit  in  equity,  instituted  to  restrain 
them  from  exercising  the  functions  of 
directors,  upon  the  ground  of  an  irregu- 
larity in  their  election.  Hughes  v.  Parker, 
20  A^.  //.  58. 

The  right  of  de  facto  directors  to  act 
cannot  be  questioned  in  a  collateral  pro- 
ceeding to  try  the  title  of  one  who  has  been 
appointed  to  ofTice  by  them.  People  v. 
Hills,  1  Lans.  (A'.  Y.)  202. 

After  the  requisite  amount  of  stock  has 
been  subscribed  to  a  railroad  to  authorize 
the  stockholders  to  elect  directors,  it  is  not 
indis|)ensable  to  an  election  that  the  notice 
for  it  should  be  given  bvthe  persons  named 
in  the  certificate  of  incorporation.  The 
validity  of  the  acts  and  the  directors  cannot 


be  questioned,  collaterally,  on  the  grounds 
of  irregularity  in  giving  the  notice.  Cham- 
berlain V.  Paincsville  &^  H.  R.  Co.,  1 5  Ohio 
St.  225. 

A  court  of  equity  will  not  entertain  juris- 
diction of  a  suit  the  purpose  of  which  is 
merely  to  test  the  legality  of  an  election  of 
directors  or  to  remove  an  officer  of  a  cor- 
poration who  is  in  actual  possession;  yet 
when  the  question  arises  incidentally  and 
collaterally,  in  a  suit  rightfully  filed  for  an- 
other purpose,  the  court  will  decide  it;  as 
where  a  new  board  of  directors,  elected 
with  a  view  to  elTectmg  consolidation  with 
another  corporation,  attempts  to  Cfjusum- 
mate  it,  and  a  bill  is  filed  to  enjoin  them,  the 
court  may  and  will  inquire  into  the  legality 
of  their  election.  Nathan  v.  Tompkins,  83 
Ala.  437. 

Where  the  court  determines,  on  a  bill  in 
equity,  the  right  of  certain  trustees,  under 
a  mortgage  executed  by  a  railroad  corpora- 
tion, to  vote  at  a  meeting  for  the  election  of 
directors,  on  certificates  of  indebtedness  of 
the  corporation,  held  by  them  for  a  sinking 
fund,  and  thus  incidentally  determines  the 
validity  of  votes  cast  by  them,  it  will  not 
go  further  and  determine  who  is  electeri,  if 
it  becomes  necessary  to  determine  the 
validity  of  other  votes  cast  at  the  same 
election.  New  England  Mut.  L.  Ins.  Co.  v. 
Phillips,  141  Mass.  535,  6  A'.  E.  Rep.  534. 

13.  St'ttiii};-  aside  — Review -—Quo 
wsirraiito. — Supervisors  of  a  county  which 
is  a  stockholder  in  a  railroad  corporation, 
and,  as  such,  directly  interested  in  the  man- 
agement of  its  affairs,  are  authorized  to 
contest  the  election  of  officers  of  the  com- 
pany, as  a  measure  of  protection  to  the 
interests  of  the  county.  Hornbloivcr  v. 
Duden,  35  Cal.  664. 

An  appeal  from  an  interlocutory  order 
for  an  injunction  forbidding  directors  (jf  a 
corporation  from  iiindering  a  new  election 
of  directors,  will  be  dismissed  where  the 
appeal  is  taken  after  the  day  for  election 
had  passed  ;  and  the  appellants  have  ade- 
quate relief  by  summary  proceedings  in  the 
supreme  court  to  set  aside  the  election,  if 
illegal.  Camden  &>  A.  R.  Co.  v.  Elkins,  37 
A'.  /.  E</.  273  ;  affirming  36  N.  J.  Eq.  467. 

Where,  at  an  election  of  railroad  directors, 
votes  wrongfully  rejected  would  have  given 
the  persons  for  whom  such  votes  were  ten- 
dered merely  a  majority  of  the  votes  offered 
at  the  election,  the  practice  is  to  set  aside 
the  election  and  to  order  a  new  election. 
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Rut  where  the  persons  for  whom  the  votes 
wroiv^fiilly  rejected  were  leiidcrcd  would, 
witli  such  votes,  have  had  tlie  votes  of  a 
majority  of  all  the  shares  of  the  capital 
stock  of  the  company,  the  court  will  set 
aside  tlie  election  certified  and  order  the 
admission  of  those  persons  who  would  iiave 
bcun  elected  if  such  votes  had  been  re- 
ccive'd.  In  re  Cape  May  6^  D.  B.  A'ii7'.  Co., 
51  N./.L.  78,  16  A//.  Kt'j.  191. 

In  an  application  under  i  N.  Y.  Rev.  St. 
603,  §  5,  to  review  elections  of  stockholders 
of  a  railroad,  notice  to  the  corporation  and 
to  the  person  wlio  claims  to  have  l)een 
elected  is  all  that  is  necessary.  Notice  to 
all  of  the  stockholders  is  not  required. 
Schoharie  Valley  R.  Co.' s  Case,  12  Abb.  Pr. 
a:  S.  (.V.  V.)  394. 

Persons  who,  at  an  election  for  directors 
of  a  railroad  corporation,  have  a  minority 
only  of  the  votes  received  by  the  judges 
cannot,  upon  ^iqiwioarranto  inforniati(m,  be 
declared  elected  and  inducted  into  office, 
although  it  appear  that  a  number  of  other 
legal  votes,  sutlicient  to  have  made  up  a 
majority,  were  oilercd  to  be  given  in  their 
favor  and  were  impropetly  rejected  by  the 
judges.  State  ex  rel.  v.  McDaniel,  22  Ohio 
SI.  354. 

Under  the  Act  of  June  16,  1836,  §  13,  the 
courts  have  the  jurisdicticjn  and  powers  of 
a  court  of  chancery,  so  far  as  relates  to  the 
sui)crvision  and  control  of  all  corporations 
other  than  those  of  a  municipal  character. 
This  power  includes  that  of  supervising  and 
controlling  the  election  of  directors  when- 
ever it  is  made  to  appear  that,  by  means  of 
fraud,  violence,  or  other  unlawful  conduct 
on  the  part  of  the  corporators,  a  fair  and 
honest  election  cannot  be  held.  Under  the 
equity  rules  the  court  may  appoint  a  master, 
fro  hac  nice,  in  any  particular  case.  Tunis 
V.  Ilcstonville,  M.  &^  F.  Pass.  A\  Co.,  149  Pa. 
St.  70,  24  Atl.  Rep.  88,  i  Pa.  Dist.  207. 

A  suit  for  the  purpose  of  setting  aside  an 
election  of  directors  of  a  corporation  on  the 
alitged  ground  of  fraud  may  be  brought  by 
some  of  the  shareholders  on  behalf  of  all, 
and  need  not  be  in  the  name  of  the  corpora- 
tion itself.  Davidson  v.  Gramme,  4  Grant's 
Ch.iU.  02,77. 

14.  lti{;lit  of  a  state,  ns  stook- 
liohlvr,  to  contest.— The  state,  when  a 
stockholder  in  a  railroad  company,  has  the 
legal  right  to  question  before  the  courts 
the  legality  of  an   election   for  directors. 


State  v.  Ne7v  Orleans,  J.  &^  G.  N.  R.  Co.,  20 
La.  Ann.  489. 

liJ.  Term  of  oflice. — Where  the  char- 
ter of  a  corporation  requires  annual  meet- 
ings for  the  election  of  directors,  the  direc- 
tors cannot  by  a  by-law  so  change  the  time 
of  the  annual  election  as  to  continue  them- 
selves in  office  more  than  a  year,  against 
the  wishes  of  the  holders  of  a  majority  of 
the  stock.  Elkiiis  v.  Canidcit  Gr'  A.  R.  Co., 
36  A'.  J.  Eq.  467  ;  ajfirmed  in  yj  N.  J.  Eq. 

273- 

When  a  street-railway  company  is  organ- 
ized under  the  general  statutes  (Ala. Code,  jJ§ 
1917-28)  tlie  directors  are  required  to  be 
elected  animally  and  hold  office  until  tluir 
successors  are  elected  and  qualified;  a  ma- 
jority can  neither  abrogate  nor  extend  their 
term  of  office  by  merely  changing  the  time 
for  the  animal  meeting  of  stockholders  at 
which  they  are  to  be  elected  ;  and  if  a  trans- 
fer of  their  stock  by  a  majority  of  the 
board  disqualifies  them  to  act  longer  in  that 
capacity,  or  constitutes  good  cause  for  their 
removal,  it  does  not  att'ect  the  rights  of  the 
others,  nor  authorize  the  election  of  an 
entirely  new  board  of  directors;  and  such 
new  board  having  elected  ollicers,  the  court 
will,  on  a  proper  application,  declare  their 
election  illegal  and  restrain  their  officers,  by 
injunction,  from  interfering  with  the  control 
and  management  of  the  ali'airsand  propeiiy 
of  the  corporation.  A'athan  v.  Tompkins,  82 
Ala.  437. 

10.  Vaoaiicies. — Where  a  director  of  a 
corporation  sold  out  his  stock  and  ceased 
thereafter  to  take  any  jiart  in  the  manage- 
ment of  its  aflairs  or  in  the  meetings  of  its 
directors — held,  that  he  was  not  bound  to 
see  that  a  successor  was  elected  in  iiis  place 
or  to  tender  a  formal  resignation  ;  and  that 
he  was  not  responsible  for  the  acts  of  tiiose 
in  its  management  at  the  time  of  its  dis- 
solution, some  five  years  after  he  thus  sev- 
ered his  connection,  although  no  successors 
to  the  directors  then  in  office  were  ever 
elected.      Sturges  v.   Vanderbilt,  73  N.    V. 

384. 

17.  Keiiioval.— Where  the  position  of 
certain  persons  as  directors  has  been  ques- 
tioned by  resolution  of  the  compatiV,  al- 
though such  resolution  is  not  legally  eflec- 
tual  to  remove  them,  the  court  will  not,  in 
an  action  by  some  shareholders  on  behalf 
of  themselves  and  all  other  shareholders, 
interfere  to  force  on  the  company  such  per- 
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sons  as  directors.    Harben  v.  Phillips  {No. 
2),  48  A.  r.  741. 

II.  hec:tings. 

18.  Notice— Call.— Proceedings  of  the 
hoard  of  directors  of  a  corporation  at  a 
special  meeting,  irregular  for  not  being 
called  according  to  a  bylaw  of  the  corpora- 
tion, may  be  siiiiscciiiently  ratified  so  as  to 
be  valid.  Siiniuel  v.  Holladay,  i  IVooht'. 
{U.  S.)  400. 

Where  the  by-hiws  of  a  railroad  corpora- 
tion relating  to  the  niaiiiier  of  calling 
special  meetings  of  the  board  <jf  directors 
provide  th.it  the  meetings  shall  be  called 
by  special  notice,  and  that  such  notice  siiall 
"  be  given  upon  the  order  of  the  president, 
or,  if  there  be  none,  en  the  order  of  two 
directors,"  a  meeting  called  by  two  directors 
while  there  is  a  president  competent  to  act, 
merely  because  of  the  refusal  of  the  presi- 
dent to  call  the  meeting,  is  illegal,  and  the 
action  of  the  directors  at  such  meeting,  in 
authorizing  a  conveyance  of  the  property  of 
the  corporation,  is  void,  they  not  having 
been  lawfully  assembled  as  a  board  to  au- 
thorize such  conveyance.  Smith  v.  Dorn, 
c)6  Cal.  73,  30  Pac.  Rep.  1024. 

By  the  W^rmont  statute,  a  quorum  of  the 
directors  of  a  railroad  corporation  are  com- 
petent to  act  within  the  scope  <jf  their 
authority,  and  to  bind  the  corporation,  al- 
though the  meeting  is  not  regularly  called, 
and  no  notice  is  given  to  the  other  direc- 
tors. State  fx  ril.  v.  Smith,  48  It.  266. — 
Rkvikwing  Hank  of  Middlebury  v.  Rut- 
land &  W.  R.  Co.,  30  Vt.  169. 

It).  Time  aiul  plat'C. — The  rule  that  a 
coiporation  cannot  migrate  does  not  ap;  ly 
to  its  board  of  directors,  so  far  as  concerns 
tlie  place  where  they  may  transact  business. 
Directors  of  a  corporation  created  under 
the  laws  of  Illinois  may  meet  and  transact 
business  in  Missouri.  Ohio  i5-»  M.  R.  ^o, 
V.  McPhirso)!,  35  Mo.  13.  IVestlirook's  Ap- 
peol.  37  Am.  a^  Eiig.  R.  Cas.  446,  57  Conn. 
95,  16  Atl.  R,p.  724,  17  Atl.  Rep.  368. 
U'riiiht  V.  lUiiuiy.  w  Ind.  398. 

liO.  NuiiilH>r  lUK'i'Nsary  to  act— 
Qiiormii.- Where  tiie  board  of  directors 
of  a  railroiid  company  have  regularly  con- 
tracted to  sell  the  road,  the  contract  cannot 
subsequently  be  varied  by  any  number  of 
the  directors  less  than  a  quorum;  nor  can 
it  be  done  by  a  quorum  of  the  directors  un- 
less assembled  as  a  board.  Tennessee  &>  C. 
R.  Co.  V.  East  Ala.  R.  Co.,  73  y'/i.  426. 


When  the  by  laws  of  a  private  corpora- 
tion confer  upon  the  directors  power  to  act 
in  behalf  of  the  corporation,  without  spe- 
cial limitation  as  to  the  manner,  a  majority 
may  act,  within  the  scope  of  the  authority 
given  to  the  board,  and  bind  the  corpora- 
tion, either  where  there  is  a  consultation  of 
all  together  and  a  concurrence  of  a  major- 
ity, or  where  there  is  a  regular  meeting  at 
which  all  might  be  present,  and  a  majority 
actually  attend  and  act  by  a  majority  votq. 
Despat>:h  Line  of  Packets  v.  Bellamy  Mfg. 
Co..  12  A'.  H.  205. 

And  where  the  act  done  at  a  meeting 
purports  to  be  the  act  of  the  board,  it  may 
be  presumed  that  it  was  the  act  of  a  major- 
ity, until  the  contrary  is  shown.  Despatch 
Line  of  Packets  v.  Bellamy  Mft^.  Co.,  1 2  IV. 
H.  205. 

The  authority  of  the  directors  must  be 
exercised  at  a  formal  meeting  where  all  the 
members  of  a  quorum  are  present  at  once. 
D'Arcy  v.  Tamar,  K.  &^  C.  R.  Co.,  4  //.  &* 
C.  463,  \2/ur.  N.  S.  548,  14  Z.  r.  626. 

31.  Who  may  particiimtc.  —  Under 
the  charter  of  the  Annapolis  and  Elkridge 
R.  Co.  (Md.  Laws  1836,  ch.  298),  many  of 
the  provisions  of  which  are  borrowed  from 
that  of  the  Baltimore  &  Ohio  R.  Co.,  the 
directors  thereof  cannot,  by  resolution  or 
by-law,  deny  either  to  the  president  of  the 
company  or  the  directors  api)ointcd  by  the 
state  the  same  right  to  vote  upon  the 
various  questions  to  be  decided  by  the 
president  and  directors,  as  those  who  are 
elected  by  the  stockholders  possess,  and 
the  i)resident  of  that  company,  therefore, 
cannot,  by  resolution,  have  his  right  to  vote 
restrained  to  the  mere  right  of  giving  a 
casting  vote  in  case  of  a  tie.  McCullough 
V.  Annapolis  &^  E.  R.  Co..  4  Gill  (Md.)  58. 

22.  Director  wlieii  estopped  by 
action  of  the  board. — Ordinarily  a  di- 
rector of  a  corporation  who  is  present  at  a 
meeting  is  held  to  have  consented  to  reso- 
lutions passed,  if  he,  being  awnre  of  what  is 
going  on,  does  not  object ;  but  where  the 
directors  are  assembled  for  the  purpose  of 
taking  preliminary  steps  looking  to  a  vote 
of  all  of  the  stockholders  upon  the  ques- 
tion of  consolidating  with  another  corpr)ra- 
tion,  such  consent  does  not  estop  him  from 
afterward  objecting,  as  a  stockholder,  to 
the  consolidation.  Mmvrey  v.  Indianapolis 
&*  C.  R.  Co.,  4  Piss.  {U.  S.)  78, 

A  director  of  a  corporation  who  voted 
against  a  reconstruction  plan  to  reduce  the 
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value  of  the  corporate  securities,  recom- 
inciulefl  by  the  board  to  the  holders  for 
their  adoption,  is  not  estopped  as  an  indi- 
vidual, by  the  action  of  the  board,  in  assert- 
ing his  claim  upon  corporate  securities  held 
by  liim,  although  his  opposition  to  its 
action  was  not  made  known  to  the  public. 
Philadilphia  &»  K.  A\  Co.  v.  Love,  125 
J\i.  Si.  4S8,  17  Ati.  Rep.  455. 

One  of  the  defendants  was  not  present  at 
the  meeting  wliicli  issued  the  prospectus, 
l)iit  a  few  days  afterwards  he  received  some 
copies  of  it  and  circulated  them.  Held — 
tliai  he  had  adopted  the  prospectus,  and 
was  liable  to  the  plaintiff,  although  the 
copy  seen  by  the  plaintiff  had  not  been 
supplied  to  him  by  the  defendant.  Peek  v. 
Dcrry.  yj  CI'-  ^-  54>- 

2;J.  Validity  of  proccedinifs,  gen- 
erally.—No  decision  or  act  of  the  board  of 
(hiectors  of  a  railroad  corporation,  made  or 
done  while  not  duly  assembled  as  a  board, 
is  a  valid  corporate  act.  Stnitli  v.  Dorn,  96 
Ciil  73.  30  P>ic.  Kep.  1024. 

A  corporation  is  not  represented  by  every 
casual  meeting  of  a  majority  of  its  govern- 
ing body,  and  all  the  directors,  acting  per- 
sonally without  an  official  meeting,  could 
not  bind  the  corporation.  Austin  City  R. 
Co.  V.  Swis/ier,  i   Tex.  App.  {Civ.  Cas)  33. 

24.  by  illegal  board.— A  board  of 

directors  of  a  railway  company,  elected  at  a 
time  and  place  other  than  that  fixed  by  the 
by-laws  of  the  corporation,  without  the 
possession  of  the  records,  books,  papers, 
and  seal  of  the  company,  whose  right  to 
the  office  was  disputed  as  having  no  posses- 
sion or  control  of  its  property  or  control  of 
its  management,  and  against  whom  legal 
steps  were  taken  to  oust  tliem  from  office, 
appointed  one  of  their  number  president. 
Held,  that  such  board  of  directors  was  not 
such  de  facto  officers  as  to  authorize  them 
to  elect  a  president;  and  the  fact  that  a 
niajority  of  such  directors  who  were  legal 
ollicers  holding  over  were  present,  did  not 
make  their  appointment  legal,  when  the 
other  lawful  directors  were  not  notified  of  or 
present  at  the  meeting.  Waterman  v.  Chi- 
ca.:o  <S-  /.  R.  Co.,  139  ///.  658,  29  N.  E.  Rep. 
689. 

The  election  of  a  president  of  a  railway 
corporation  by  persons  assuming  to  be  a 
board  of  directors,  but  which  is  neither  a 
dc  jure  nor  a  de  facto  board,  is  not  legal, 
and  will  not  entitle  such  appointee  to  any 
salary    in  compensation    for   his    services. 


Waterman  v.  Chicago  &*  I.  R.  Co.,  139  ///. 
658,  29  A^  E.  Rep.  6S9, 

25.  Validity  of  special  resolutions 
—English  statutes.— A  resolution  of  a 
board  of  directors,  signed  by  the  chairman 
but  not  sealed  or  executed  with  the  re- 
quired formalities,  requiring  a  person,  as 
agent,  to  negotiate  with  another  line  for  a 
lease,  is  not  binding.  Cope  v.  Tliaiiics  H. 
D.  &>  R.  Co.,  6  Railw.  Cas.  83,  3  Ex.  841,  18 
Z.  /.  Ex.  345. 

The  agent  of  the  defendant  company  was 
not  entitled  to  recover  for  his  services,  since 
the  resolution  of  the  directors,  whereby  he 
was  employed,  was  not  sealed  by  the  cor- 
porate seal  or  signed  by  three  directors,  as 
required  by  the  special  act  of  the  company. 
Cope  v.  Thames  H.  D.  &•  R.  Co.,  6  Railw. 
Cas.  83,  3  Ex.  841,  18  L.  J.  Ex.  345. 

A  resolution  giving  the  directors  power 
to  do  certain  acts  in  future  which  they  were 
not  authorized  by  the  articles  to  do,  would 
be  an  alteration  of  the  articles,  and  would 
require  to  be  passed  as  a  special  resolution. 
The  adoption  of  a  contract  which  was 
within  the  objects  of  the  company,  but 
which  the  directors  had  entered  into  with- 
out authority,  was  not  an  alteration  of  the 
articles,  and  could  be  effected  by  ordinary 
resolution.  Grant  v.  United  Kingdom  S.  R. 
Co.,  40  Ch.  D.  135. 

Under  section  51  of  the  Companies  Act 
1862,  an  interval  of  fourteen  clear  days,  in- 
clusive of  the  daysof  meeting,  must  elapse 
between  the  meetings  passing  and  confirm- 
ing a  special  resolution  of  the  company.  In 
re  Railway  Sleepers  Supply  Co.,  L.  R.  29  Ch. 
D.  204,  54  L.  /.  Ch.  720,  52  L.  T.  731,  33  W. 
R.  595.— Distinguished  in  Re  Millers  Dale 
&  A.  D.  Lime  Co.,  L.  R.  31  Ch.  D.  211,  55 
L.  j.  Ch.  203,  53  L.  T.  692,  34  VV.  R.  192. 

20.  Minutes— Evidence.— Where  the 
minutes  of  a  board  of  directors  show  tiiat  a 
director  voted  in  a  certain  way,  and  the 
same  were  read  and  approved  without  ob- 
jection at  the  next  meeting  of  the  board,  in 
i.he  presence  of  the  director  in  question  and 
others,  the  court  will,  in  determining  how 
that  director  voted,  abide  by  the  minutes, 
and  will  not  be  swayed  by  parol  evidence 
that  he  voted  to  a  contrary  effect.  Metro- 
politan El.  R.  Co.  v.  Manhattan  El.  R.  Co., 
iSAm.  <S-  Eng.  R.  Cas.  i.  11  Daly  (A\  V.) 
373,  14  A/>/>.  N.  Cas.  103. 

The  minutes  of  the  company,  showing  that 
immediately  after  the  election  of  tlie  new 
board  of  directors  they  repealed  the  reso- 
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lutions  of  their  predccessurs,  were  admissi- 

IjIc  in  evidence  against  tlie  dcrcndant  as  a 

corporator;  tiie  books  of  tlie  company  were 

evidence  a^^ainst  liim,  unless  liis  iclationsliip 

to  it  had  terminated,  which  it  was  not  for 

the  conn  to  decide ;  and  it  was  also  com- 

pi-leni  for  tlie  company  to  prove  what  took 

place     when    the     lirst     resolutions    were 

adopted,  as  showing  that  the  action  of  the 

boanl    was    fraudulent    and    unauthorized. 

lU-dfo>d  R.  Co.  V.  Bim'Si-r,  48  I'a.  St.  29. 

III.  COMPENSATION. 

27.  Not  tMitith'd  to  ooinponsatioii 
lor  stTvii'cs  rcmlcrcMl  as  siu-h.— Direc- 
tors of  a  corporation  have  no  right  to  charge 
for  performing  their  official  duties;  and  in 
order  to  recover  compensation  it  must  clearly 
appear  that  the  services  were  outside  of 
sucii  duties.  Xi-7V  ]'or/c  &*  X.  //.  R.  Co.  v. 
Kth/iiiiii,  27  Coitit.  170.— iJLtrrKi)  in  Chee- 
ney  7'.  Lafayette,  B.  &  M.  R.  Co.,  68  111.  570. 
Or  were  rendered  under  so.i^e  express 
contract.  Halls.  Vermont  &>  M.  R.  Co.,2.Z 
Vt.\o\.     Smiths.  Evnttt,(i\  .V. //.  632. 

Where  a  director  of  a  railway  is  appointed 
treasurer,  and  no  provision  at  the  time  is 
made  for  his  compensation,  it  will  be  pre- 
sumed his  services  were  gratuitous,  and  he 
will  have  no  right  to  claim  pay  for  the 
same,  and  the  subsequent  allowance  of  a 
claim  in  his  favor  will  not  entitle  him  to  re- 
cover. Holder  V.  Lafayette,  B.  <S^  M.  R.  Co., 
71  ///.  106. 

A  person,  not  otherwise  entitled  to  a  par- 
ticular compensation  for  certain  services 
performed  by  him,  is  not  so  entitled  because 
lie  understood,  from  a  conversation  with  the 
other  party,  that  he  was  to  be  so  allowed, 
when  there  was  nothing  in  the  conversation 
which  justified  him  in  making  such  an  in- 
ference. Hodges  V.  Rutland&'B.  R.  Co.,  29 
17.  220. 

A  person,  not  a  director,  and  having  no 
conliol  over  the  funds  and  property  of  the 
corporation,  rendering  services,  does  not 
occupy  the  position  of  trustee  to  the  com- 
pany, and  may  recover  a  reasonable  com- 
pensation for  sei  vices  rendered.  CIteeneyv. 
Lafayette.  />'.  iS>»  ,1/.  A'.  Co.,  68  ///.  570. 

28.  ConiixMisatioii  must  be  fi.\e<l 
by  articles  or  by-law.*— Where  a  direc- 
tor sues  to  recover  for  services  rendered  his 
corporation,  a  by-law  to  the  effect  that  direc- 


*  Directors  cannot  fix  their  own  compensation, 
see  notes,  3  L.  R.  A.  378,  379. 


tors  should  receive  nothhig  for  their  ser- 
vices, except  a  return  of  necessary  traveling 
expenses,  is  admissible  in  evidence.  Bar- 
stow  V.  City  R.  Co.,  42  Cal.  465. 

A  railway  company  which  is  no  longer  a 
going  concern,  and  which  exists  only  for  the 
purpose  of  winding  up  and  distributing  the 
proceeds  of  the  sale  of  its  properly,  cannot 
pay  a  sum  of  money  to  certain  of  its  officials 
for  the  loss  of  their  employment,  although 
they  had  no  legal  claim  for  compensation, 
nor  a  sum  in  remuneration  to  directors  for 
past  services,  the  articles  of  the  company 
not  providing  for  remuneration  to  directors. 
Hut  ton  V.  West  Cork  R.  Co.,  L.  R.  23  Ch. 
1).  654,  52  L.J.  Ch.  D.  689,  49  L.  T.  420,  31 
W.  R.  S27  ;  reversing  in  part  52  L.  J.  Ch. 
D.  377.  48  L.  T.  626,  31  /('.  R.  542.— Di.s- 
TiNGUlSHixo  Hampson  v.  Price's  Patent 
Candle  Co.,  45  L.  J.  Ch.  437;  Taunton  v. 
Royal  Ins.  Co.,  2  H.  &  M.  135. 

29. or  resolution.— The  law  does 

not  imply  a  promise  on  the  part  of  railroad 
companies  to  pay  their  directors  for  ser- 
vices and  to  enable  a  director  to  recover  for 
such  services;  a  by-law  or  resolution  must 
have  been  adopted  by  the  board  to  com- 
pensate him  therefor.  American  C.  R.  Co. 
V.  Miles,  52  ///.  174.  North  Eastern  K.  Co. 
V.  Jackson,  19  W.  R.  198. 

And  it  seems  that  compensation  in  one 
of  these  modes  must  be  fixed  before  the  ser- 
vices are  rendered.  Cheeney  v.  Lafayette, 
B.  (S""  AT.  R.  Co.,  68  ///.  570.— Quoting 
New  York  &  N.  H.  R.  Co.  v.  Ketchum,  27 
Conn.  175. 

It  will  not  be  sufficient  to  prove  that  the 
matter  of  allowing  compensation  was  talked 
over  by  the  board  when  in  session,  where 
the  records  of  the  company  fail  to  show  any 
allowance.  Rockford,  R.  I.  &•  St.  L.  R.  Co. 
V.  Sage,  65  ///.  328. 

By  resolution  of  the  board  of  directors  a 
simple  director  may  be  empowered  to  trans- 
act any  business  or  agency  for  and  on  be- 
half of  the  corporation,  and  if  there  be  no 
agreement,  express  or  implied,  to  the  con- 
trary, the  law  will  imply  a  contract  between 
the  company  and  the  director  accepting 
such  agency,  that  he  shall  receive  a  reason- 
able compensation  for  his  services.  Shackel- 
ford V.  New  Orleans,  J.  6^  G.  N.  R.  Co.,  37 
Miss.  202. 

Charges  will  be  allowed  for  services  ren- 
dered by  the  plaintiff  as  a  member  of  the 
committee  of  the  corporators,  and  also  of 
the  dircctoi~,  for  procuring  additional  stock 
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subscriptions,  the  corporators  having  voted, 
at  the  time  the  plaintiff  was  appointed  a 
nieml)erof  the  committee,  "  that  all  reason- 
able expenses  incurred  in  taking  stock  shall 
be  audited  and  allowed  ";  and  the  directors, 
at  the  time  the  plaintiff  was  appointed  a 
member  of  their  committee,  having  voted  to 
allow  such  compensation  as  they  should 
(Iciin  proper,  not  exceeding  one  per  cent,  if 
the  subscriptions  should  be  satisfactory, 
tlie  "  reasonable  expenses  "  mentioned  in  the 
vote  of  the  corporators  was  not  limited  to 
cash  expenditures,  but  extenrieri  also  to  per- 
sonal services  expended.  Hall  v.  Vermont 
&^  M.  R.  Co.,  28  Vt.  401. 

The  services  of  the  plaintiff,  who  was  one 
of  the  directors  of  the  defendants"  company 
and  a  member  of  the  executive  committee 
o(  that  board — /lelil,  to  be  sucli  services  as 
could  be  performed  only  by  a  director,  and 
that  the  comiiensiition  to  be  allowed  for 
liiem  was  therefore  regulated  by  the  vote 
prescribing  the  pay  of  the  directors.  Hodges 
V.  Rut  la  ltd  (S-»  />'.  A\  Co.,  29  Vi.  220. 

Where  a  board  of  directors  have,  by  reso- 
lution, established  the  compensation  to  be 
paid  to  them  for  their  services,  the  presi- 
dent cannot,  without  the  concurrence  of 
tile  other  members  of  the  board,  bind  the 
corporation  to  pay  to  any  one  of  them  a 
larger  sum.  Hodges  v.  Ru.,,i>td  &•  B.  R. 
Co..  29  Vt.  220. 

By  a  special  act  incorporating  a  railway 
company  it  was  enacted  that  the  board  of 
directors  might  "  employ  one  or  more  of 
tiicir  number  as  paid  director  or  directors," 
and,  by  a  resolution  under  the  seal,  the 
board  appointed  plaintiti,  one  of  their  num- 
ber, a  jxiid  director,  as  manager,  at  a  salary 
of  giooo  a  year,  under  which  apppiiitment 
$500  accrued  due  to  plaintiff;  but  this  the 
company  refused  to  pay,  contending  that 
they  were  liable  for  expenses  and  disburse- 
ments only.  Held,  that  although  under 
the  General  Railway  Act  (C.  S.  C,  c.  66)  a 
director  could  not  hold  any  office  under  the 
company,  yet  under  the  words  of  the  special 
act,  and  the  resolution  of  the  board,  lie  was 
entitled  to  recover.  Reynolds  v.  Whitby  K. 
Co.,  26  Grant's  C/i.  {[/.  C.)  519. 

Plaintiff,  one  of  the  provisional  directors 
of  defendants'  company,  named  as  such, 
with  his  assent,  in  their  act  of  incorpora- 
tion, 36  Vict.  c.  70,  O.,  was,  without  resign- 
ing this  office,  appointed  at  a  meeting  of  the 
provisional  directors,  "  provisional  secretary 
and   treasurer,"  and  to  act  in  conjunction 


with  a  committee  then  appointed  in  pro- 
curing municipal  aid;  and  he  acted  in  such 
capacity,  and  was  chiefly  instrumental  in 
procuring  the  passage  of  the  miiiiicipal  by- 
laws for  bonuses  in  aid  of  the  railway.  The 
understanding  was  that  he  should  be  well 
paid,  but  no  sum  was  specified.  J/eld,  that 
plaintiff  continued  a  director  and  trustee, 
under  the  statute,  for  certain  specified  i)ur- 
poses,  and  could  not  recover  for  servicis 
rendered  in  matters  unauthorized  thereby, 
and  beyond  the  powers  and  duties  of  il;o 
provisional  directors.  Michie  v.  Krie&*  H. 
R.  Co.,  26  U.C.C.P.  566.— DiSTiNGiisii- 
ING  Foster  v.  Oxford,  W.  &  \V.  R.  Co., 
13  C.  B.  200;  Worth  V.  Newton,  10  Ex. 
247. 

JJO.  Extra  services  — Services  out- 
side of  line  of  duty. —  Railroad  direc- 
tors are  not  entitled  to  compensation  for 
their  services  while  employed  in  their  le- 
gitimate and  ordinary  duties  as  directors; 
l)ut  they  may  be  entitled  to  compensation 
for  personal  services  beyond  the  range  of 
their  official  duties,  upon  actual  employ- 
ment by  the  comi)any.  Jackson  v.  J\\io 
York  C.  R.  Co.,  2  T.&-  C.  (X.  V.)  653  ;  „/- 
firmed  in  58  N.  Y.  623,  mem. 

Where  it  is  shown  that  a  railway  director 
rendered  services  and  incurred  expenses 
for  the  company,  since  its  organization, 
apart  from  his  duty  as  a  director,  he  may 
recover  for  the  same  upon  a  quantum 
meruit.  Koekford,  R.  I.  &•  St.  L.  R.  Co.  v. 
Sage,  65  ///.  328. 

Where  services  are  rendered  to  a  railroad 
by  a  director  and  treasurer,  outside  of  his 
duties,  and  at  the  special  request  of  the 
corporation,  a  jury,  in  allowing  compensa- 
tion for  such  services,  may  allow  interest 
thereon  from  the  time  the  services  were 
completed.  Burlinganie  v.  Central  K.  Co., 
23  Blatchf.  (U.  S.)  142,  23  Fed.  Kep.  706. 

For  a  period  of  four  years,  plaintiff,  with- 
out any  formal  appointment  by  resolution, 
but  with  the  knowledge  and  assent,  and  at 
the  request,  of  the  president  and  directors 
of  defendant,  acted  as  its  land  commis- 
sioner, and  also  as  its  attorney  and  legal 
adviser,  and  in  both  those  capacities  ren- 
dered services  to  defendant.  Held:  (i)  that 
defendant  is  liable,  upon  an  implied  assump- 
sit, to  pay  the  reasonable  value  of  the  ser- 
vices thus  rendered  by  plaintiff;  (2)  that 
the  fact  that,  at  the  time  when  he  acted  in 
the  capacities  above  mentioned,  plaintiff 
was  a   member   of  defendant's    board    of 
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directors,  docs  not  preclude  liim  fiom  re- 
covery for  his  services  in  such  capacities, 
tlie  same  beinj^  outside  of  and  beyond  liis 
duties  as  director.  Aiytv-j-  v.  Hiuliiigs  ^^ 
D.  R.  Co.,  22  A///I/I.  25. 

Tiie  executive  roininittee  of  a  corporation 
voted  tiicinselvcs  lar^e  sums  i..  addition  to 
their  rc^jular  salary,  fir  cxiia  services,  and 
voted  otiier  suni^  to  a  part  of  the  coiiiniit- 
tee  in  consideration  of  llieir  retirement. 
yA7(/,  tiiat  sucli  appropriations  were  beyond 
the  powers  of  tlie  coinmittee,  and,  tlie  af- 
fairs of  the  corporation  otlierwise  justifyin;,' 
it,  it  is  proper  to  appoint  a  receiver  to  re- 
cover back  such  moneys.  lUatcliford  v. 
Koss,  5  Abb.  I't.  X.  S.  iX.  Y.)  434- 

Tlie  directors  of  a  corporation  voted  that 
their  general  services  were  to  be  rendered 
witiiout  pay,  liut  that  they  were  to  receive 
§2  a  day  and  expenses  for  extra  services 
wiiich  would  call  them  away  from  home. 
IhU,  that  this  applied  only  to  e.\tra  ser- 
vices rendered  by  them  as  directors,  and 
not  to  services  rendered  in  a  dilTerent  ca- 
pa<ity.     Henry  v.  Rutland  &^  B.  R.  Co.,  27 

r/.  435- 

31.  SrrvU'os  in  procuring  stock 
Siihscriptions. — Where  a  director  of  a 
railway  company  is  appointed  an  agent  by 
a  resolution  to  perform  duties  not  pertain- 
ing to  his  olficc,  such  as  to  solicit  subscrip- 
tions of  stock,  or  to  procure  the  right  of 
way,  he  may  recover  for  such  services  when 
rendered  by  him.  But  he  cannot  recover 
for  services  performed  as  a  member  of  the 
executive  committee,  nor  in  making  efforts 
to  contract  for  the  construction  of  the 
road,  including  time  and  travel,  as  these 
are  a  part  of  his  duties  as  director.  Cheeney 
V.  Lafayette,  li.  S^  M.  R.  Co.,  68  ///.  570. 

If  a  director  of  a  railway,  under  a  proper 
employment  by  the  company,  performs  ser. 
vii'us  outside  of  the  line  of  his  duty  as  an 
olFicer,  and  which  are  not  required  of  him 
by  the  charter  or  by-laws,  such  as  procur- 
ing right  of  way  and  soliciting  subscrip- 
tions, hi!  will  be  entitled  to  compensation 
for  such  services.  Lafayette,  B.  Ss^  M.  R. 
Co.  V.  Cheeney,  87  ///.  446. 

A  director  of  a  railroad  corporation  ren- 
dered special  services  in  procuring  subscrip- 
tions to  tiie  stock  of  the  company  and  in 
its  organization,  which  services  were  ren- 
dered on  his  part  in  the  expectation  of 
compensation.  The  stockholders  voted  to 
grant  him  a  free  pass  over  the  road  for  him- 
self and  family  during  his  life,  which  grant 


was  inadequate  as  a  compensation  for  the 
services,  but  was  accepted  by  him  as  such. 
Some  years  after  the  stockholders  rescind- 
ed the  vote.  //(•/(/.•  (i)  that  in  an  action 
brought  by  the  company  for  railroad  fares 
accruing  after  that  time  the  services 
rendered  created  no  indebtedness,  and 
could  not  constitute  a  consideraiion  for  the 
contract;  (2)  that  it  would  have  made  no 
dilTcrencc  if  the  services  had  been  rendered 
upon  an  exiiress  understanding  with  his  as- 
sociates that  he  was  to  be  paid  by  the  com- 
pany after  its  organization.  Aside  from 
the  technical  difficulty  of  binding  a  corpo- 
ration before  its  existence,  the  policy  of  the 
law  wholly  discountenances  such  arrange- 
ments. Xew  York  &>  N.  //.  R.  Co.  v. 
h'etc/iinii,  2-  Conn.  170. 

31i.  Services  as  lejjal  counsel.— 
VV!iere  a  railroad  company  contracts  with 
a  d;-ector  for  his  services  as  attorney  and 
also  in  procuring  aid  notes,  right  of  way, 
etc.,  services  so  rendered  are  not  embraced 
in  the  ordinary  duties  of  a  director  of  the 
company,  and  there  arises  an  implied 
agreement  that  the  company  shall  pay  what 
they  are  reasonably  worth.  Ten  Eyck  v. 
Pontiac,  O.  6-  P.  A.R.  Co.,  37  Am.  &^Eng. 
R.  Cas.  273,  74  Mich.  226,  41  A'.  W.  Rep. 
905,  3  L.  R.  A.  378. 

A  director  of  a  railroad  who  is  also  an 
attorney  at  law  may  recover  for  legal  ser- 
vices rendered  the  company ;  and  it  is  not 
necessary  that  his  employment  as  an  attor- 
ney be  by  formal  resolution  by  the  board  of 
directors,  but  it  may  be  inferred  from  the 
nature  and  importance  of  the  services  ren- 
dered, or  partial  payment  of  the  claim,  or 
other  acts  by  the  directors  recognizing  the 
indebtedness.  Jackson  v.  Xe7u  ]'ork  C.  R. 
Co.,  2  T.  &>  C.  (X.  Y.)  653;  affirmed  in  58 
N,  Y.  623.  ;;/«;/.— Revif.wkd  in  Metropoli- 
tan El.  R.  Co.  V.  Manhattan  El.  R.  Co.,  15 
Am.  &  Eng.  R.  Cas.  i,  11  Daly  (N.  Y.)  373, 
14  Abb.  N.  Cas.  103. 

33.  Auditing  bills  for  services. — A 
by-law  of  a  railway  provided  that  whenever 
any  bill  against  the  company  should  be  cer- 
tified as  correct  by  a  majority  of  the  execu- 
tive committee  certain  officers  should  draw 
an  order  on  the  treasurer  for  the  amount ; 
and  a  bill  for  the  services  of  a  director  was 
indorsed,  "  approved  by  the  executive  com- 
mittee," and  signed  by  only  two  of  the  com- 
mittee, which  consisted  of  five.  Held,  that 
the  bill  was  not  properly  audited  in  pursu- 
ance of  the  by-law,  and  afforded  no  evi- 
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dence  of  an  account  stated.     Kockford,  R, 
I.  &•  St.  L.  R.  Co.  V.  Sitj^e,  65  ///.  328. 

IV.    BIGHTS,    POWERS,   DUTIES,   AND  LIA- 
BILITIES. 

I.  In  Genera/. 

34.  Powers  of  directors,  gener- 
ally.*— The  board  of  directors  of  a  rail- 
road company  are  its  immediate  repres'*nta- 
tives  and  occupy  the  relation  of  master  to 
the  various  employes  en<;as;ed  in  operating 
the  road  and  superintending  and  performing 
the  business  of  the  company  in  its  various 
depiirtnients.  Columbus  <3^  /.  C.  R.  Co.  v. 
Arnold,  31  Ind.  174. 

Tlie  directors  of  a  railroad  company  may, 
wlien  thereto  authorized  by  the  language  of 
its  articles  of  incorporation,  and  in  the 
manner  therein  pointed  out,  sell  and  trans- 
fer a  part  of  its  uncompleted  roadbed,  es- 
tate, and  franchises  connected  therewith  to 
another  company.  Mahaska  County  R.  Co, 
v.  Des  Moines  Valley  R.  Co.,  28  loiva  i,yi. 

An  application  under  the  Connecticut 
statute  by  the  directors  of  a  railroad  com- 
pany to  abolish  grade  crossings  need  not 
be  signed  by  tiie  directors  personally.  It 
it  is  sufficient  where  it  is  signed  "the  di- 
rectors of "  the  railroad  named,  "  by  Lynde 
Harrison,  their  attorney."  IVestbrook'sAp- 
ptiil.  37  Am.  6^  Eng.  R.  Cas.  446,  57  Conn. 
95,  16  Atl.  Rep.  724,  17  Atl.  Rep.  368. 

Where  three  members  of  the  directors  of 
a  corporation  are  authorized  to  execute  and 
deliver  a  lease  of  the  corporate  property, 
and  where  the  three  have  approved  its 
terms,  two  of  the  members  may,  in  the  ab- 
sence of  the  third,  seal  it,  one  of  the  two 
being  the  president  of  the  company  and  the 
custodian  f>f  the  corporate  seal.  Union 
liiiJi^e  Co.  v.  Troy  &•  L.  R.  Co.,  7  Lans, 
(A'.  )'.)  240. 

Persons  claiming  to  be  officers  of  a  cor- 
poration, and  being  de facto  in  possession 
of  ilie  corjjorate  fiaiirliises  and  property, 
may  use  the  corporate  name  and  seal  in  the 
prosecution  of  actions ;  and  the  defendant 
in  such  actions  cannot  deny  the  rightful  ex- 
istence if  it  have  a  de  facto  existence,  or 
by    impeaching   the   title  of  the  de  facto 


*  Powers  f)f  board  of  directors,  see  note,  15 
Am.  &  F.Nc.  R.  Cas.  92. 

Power  of  directors  of  two  roads  operated  un- 
der a  contract  for  joint  management,  see  26  Aw. 
&  Eng.  R.  Cas.  636,  abstr. 


officers  by  showing  some  irregularity  in  their 
election  if  they  have  a  colorable  riyht. 
The  only  way  that  this  can  be  done  is  by 
quo  warranto.  Atlantic,  T.  &>  O.  R.  Co.  v. 
folinston,  70  X.  Car.  348. 

Where  a  statute  points  out  the  manner 
in  which  the  powers  of  directors  to  contract 
may  be  exercised,  it  does  not  follow  that 
contracts  otherwise  entered  into  shall  not 
be  binding  :  such  a  statute  takes  away  none 
of  the  existing  rights  and  remedies,  and 
does  not  deprive  a  court  of  equity  of  any 
jurisdiction  which  it  previously  possessed. 
IVilson  V.  West  Hartlepool  R.  &^  H.  Co.,  11 
fur.  N.  S.  124,  34  L.f.  C/i.  241,  2  De  G.,  f. 
(3-  S.  475,  13  W.  R.  361,  ir  L.  T.  692. 

It  is  not  within  the  discretion  of  the 
directors  of  a  railroad  company  ultimately 
and  conclusively  to  determine  tlie  manner 
in  which  the  corporation  shall  dischar<;e  the 
public  duties  enjoined  upon  it  by  its  char- 
ter ;  that  power  and  duty  are  devolved 
upon  the  state  tribunals.  Railroad  Com'rs 
V.  Portland  6-  O.  C.  R.  Co.,  63  Me.  269. 

An  agreement  was  entered  into  between 
two  railroad  companies  for  the  joint  man- 
agement of  their  roads  and  certain  other 
lines  leased  and  operated  by  them,  the  net 
earnings  to  be  divided  between  the  two  in 
a  certain  specified  manner.  Under  this 
agreement  defendant  company  erected  a 
new  station  building  for  the  joint  accom- 
modation of  the  two,  and  the  directors  of 
plaintiff  company  authorized  the  interest 
on  the  cost  of  the  building  to  be  deducted 
from  the  net  earnings.  The  two  boards  of 
directors  also  agreed  to  the  purchase  of  a 
controlliTig  interest  in  two  leased  roads  by 
defendant  company,  and  that  the  excess  of 
interest  upon  the  purchase  money  above 
the  amount  of  dividends  earned  should  be 
borne  in  the  same  proportion  that  their 
respective  shares  bore  to  the  net  earnings. 
Held,  that  plaintiff  company  could  not  de- 
mand the  money  so  expended,  the  direc- 
tors having  acted  within  their  powers. 
jVas/iua  &"  L.  R.  Co.  v.  Boston  &^  L.  R.  Co., 
1-j  Fed.  Rep.  821,— DlsTiNdcisiiiNG  March 
v.  Eastern  R.  Co,  43  N.  H.  515. 

35. to  appoint  oflicer.s,  fix  sal- 

arie.s,  etc. — Without  express  power  it  is 
the  right  of  the  directors  of  a  railway  com- 
pany to  appoint  necessary  officers  and 
agents  of  the  company,  and  to  provide  for 
the  manner  of  their  payment.  Falkiner  v. 
Grand  function  R.  Co.,  16  Am.  &^  Eng.  R, 
Cas.  591,  4  On/.  350. 
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The  botird  of  directors  of  a  railroad  com- 
pany can,  l)y  resoIutif)n  at  one  of  tlieir 
meetings,  fix  the  salaries  of  and  order  pay- 
ment to  the  olhcers  of  the  company,  who 
commenced  to  work  for  the  success  of  the 
enterprise  at  a  time  wlien  tlie  company  had 
no  funds,  with  a  comtiujn  undcrstaiuling 
and  afjrecment  that,  if  they  succeeded  in 
huilding  any  portion  of  tlie  load  suliicient 
to  prf)fluce  a  revenue,  a  fair  C(jinpeiisaiion 
sliouid  be  j)aid  tiiem  ou;  of  the  revetiue  so 
produced  ;  and  surli  romiiensation  and  pay- 
ment may  be  lixed  and  ordered  p.iid  loii!,? 
after  the  services  are  performed,  .s/.  Louis. 
Ft.  S.  &*  W.  R.  Co.  V.  Tierihiii,  40  Am.  ot>. 
Kiii^.  1\.  Las.  525,  37  Kati.  606,  15  Pixc.  Rep. 
544.— Distinguishing  First  Nat.  nani<  v. 
Oiai<e,  2y  Kan.  311.— Kkviewku  in  VV'al- 
biirn  V.  Cii(.-nault,  43  Kan.  352. 

Under  the  N.  Y.  general  railroad  act  of 
1S50,  ch.  140,  j;  6,  providing  that  directors 
siiall  appoint  one  of  their  n"mber  president, 
and  that  they  may  appoint  a  treasurer  and 
secretary,  and  such  other  officers  and  agents 
as  shall  be  prescribed  by  the  laws,  tlie  di- 
rectors of  a  railroad  company  are  author- 
ized, but  not  required,  to  ifppoint  a  secre- 
tary and  treasurer.  People  v.  Hills,  i  Lans. 
(.v.  )'.)  202. 

The  executive  committee  of  a  board  of 
directors  are  without  authority  to  fix  the 
salaries  of  the  officers  of  the  company,  and 
an  audit  by  such  committee  of  a  claim  for 
salary  does  not  purport  to  do  so.  lnni<en  v. 
Carolina,  C.  G.  &^  C.  R.  Co.,  34  So.  Car.  217, 
13  .S'.  E.  Rip.  421. 

Where  the  directors  of  a  railway  company 
passed  a  by-law,  enacting  that  the  salary  of 
the  plaintiff,  as  solicitor  of  the  company, 
should  be  fixed  at  §1000  per  annum,  which 
by-law  wa;;  afterwards,  at  a  meeting  of 
shareholders,  repealed— //c/r/,  that  the  by- 
law was  within  the  competence  of  the  di- 
rectors, under  C.  S.  C.  c.  66,  §  47,  and  the 
sliareholders  could  not  undo  the  arrange- 
ment in  respect  of  past  services  of  the 
solicitor  received  by  them.  Falkiner  v. 
Grand  J  taut  ion  R.  Co.,  16  Am.  &"  En^.  R.. 
Cas.  591,  4  Ont.  350. 

30. to  make  eoiistriictioii  con- 
tracts.—The  board  of  directors,  and  not 
the  commissioners  designated  to  receive 
subscriptions  of  stock,  are  the  proper  au- 
thority to  set  apart  a  division  of  a  railroad 
for  construction  ;  but  the  faC  that  the  com- 
missioners assumed  to  take  such  action, 
which    was  merely  void,  is  of  no  con.se- 


quence,  when  the  proper  proceedii  ,n;s  are 
afterwards  taken  by  the  directors.  S'^vart- 
woiit  V.  Michigan  Air  Line  R.  Co.,  24  Mich. 

389- 

The  managing  director  of  a  railway  com- 
p,my  entered  into  a  contract  in  his  own 
name,  adding,  "  acting  on  behalf  of  the 
com  pan  \,"  with  a  person  for  the  execution 
of  the  works  in  the  cunstruriion  of  the  road, 
and  also  !c)i  keeping  the  road  in  repair.  Un- 
der this  agreement  the  contractor  entered 
upon  the  execution  of  the  works,  anfl  com 
pleted  the  greater  portion  thereof,  when  the 
company  stoppetl  liie  works,  alleging  that 
they  had  not  been  aware  of  the  terms  of 
the  contract,  which  they  asserted  were 
most  extravagant  in  respect  to  the  i)riccs 
agreed  to  be  paid.  On  a  bill  filed  to  en- 
force this  contract — held,  that  this  con- 
tract did  not  require  the  common  seal  to 
render  it  binding  on  the  company  ;  that  the 
company  must  be  presumed  to  have  had 
notice  of  the  terms  and  stipulations  of  the 
contract;  that  the  intricacy  of  the  accounts 
was  such  as  to  render  this  a  proper  case  to 
be  disposed  of  by  this  court ;  that  the  com- 
pany was  bound  to  pay  for  the  work  at  the 
prices  agreed  upon ;  and  an  inquiry  was 
directed  as  to  the  damage  sustained  by  the 
contractor  by  reason  of  the  stoppage  of  the 
works,  and  the  loss  of  the  contract.  U'/iitf- 
head  V. Bujfalo  6-  L.  H.  K.  Co.,  7  Grant's  Lit. 
(O:  C.)  351. 

37. in  relation  to  stock.— The 

board  of  directors  of  the  Mobile  it  O.  R. 
Co.  have  the  sole  power,  under  the  charter, 
to  receive   subscriptions  for  stock    in    the 
company  after  its  organization.     The  pow 
to  receive  subscriptions,  vested  in  the  C(ji 
niissioners  appointed  to  organize  the  con, 
pany,  expired  with  the  election  of  the  first 
board  of  directors.     Ellison  v.  Mobile  &^  O. 
R.  Co.,  36  A/iss.  572. 

Directors  of  a  railroad  company  have  no 
power  to  dispose  of  its  stock  at  less  than 
the  price  fixed  in  the  charter.  Sturges  v. 
Stetson,  3  P/iila.  {Pa.)  304. 

Where  a  charter  provides  that  the  capital 
stock  of  a  company  may  be  increased  from 
time  to  time  "at  the  pleasure  of  .sa'd  cor- 
poration," the  directors  alone,  without  the 
approval  of  the  stockholders,  cannot  in- 
crease the  stock,  notwithstanding  a  pro- 
vision in  the  charter  that  "  all  the  corpo- 
rate powers  of  the  said  corporation  shall  be 
vested  in  and  exercised  by  a  board  of  direc- 
tors, and  such  officers  and  agents  as  said 
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board  shall  appoint."  Such  provision  ap- 
jilies  only  to  tlie  ordinary  transactions  of  the 
corporation.  Chiiago  City  R.  Co.  v.  Aller- 
ton.  i8  Wall.  (C.  S.)  233.  — Revik.WED  IN 
Mciropolitan  El.  R.  Co.  f.  Manhattan  El.  R. 
Co,  15  Am.  &  Eng.  R.  Cas.  i,  11  Daly 
(N.  V.)  373,  14  Abb.  N.  Cas.  103. 

Where  a  charter  limits  the  amount  of  the 
capital  slock,  tin-  board  of  directors  cannot 
iiRieasc  the  number  of  shares  beyond  that 
amount,  eitlier  directly  or  by  aj^ent.  A'e^v 
]  orl:  &^  X.  //.  A'.  Co.  v.  Schuyler,  38  Barb. 
(X.  V.)  534.— OuoTiNG  Mechanics'  Bank 
V.  New  Yot1<  &~N.  H.  R.  Co.,  13  N.  Y.  599. 

Where  a  board  of  directors  issues  stock 
bcvond  the  amount  fi,xed  by  the  charter 
tlie  act  is  unlawful,  and  the  doctrine  of  es- 
toppel cannot  be  applied  to  prevent  the 
company  from  setting  up  such  act  as  a  de- 
fense; when  the  stock  is  demanded.  Nc7u 
VorA-  G^X-H.  K.  Co.  v.  Schuyler,  38  Barb. 
(X.  Y.)  534. 

It  may  be  doubted  wliether  a  statement, 
nuuie  by  a  board  of  directors,  in  a  report, 
avowing  their  determination  not  to  make 
any  further  increase  of  the  capital  stock, 
would  be  sufTicicnt  to  warrant  the  restrain- 
ing of  the  company  from  doing  an  act  ex- 
pressly authorized  by  statute ;  or  even  if  it 
had  such  an  eflcct  as  to  the  board  by  which 
it  was  made,  whether  any  subsequent  board 
Could  thus  be  deprived  of  the  powers  con- 
ferred upon  it  by  law.  (Per  Ingraham,  J.) 
Uinvell  V.  Chicago  &^N.  IV.  R.  Co.,  51  Barb. 

(.y.  v.)  378. 

board  of  directors  of  a  railroad,  after 
ri  f  iting  a  condition  attached  to  certain  sub- 
si  -''itions  by  the  commissioners,  resolved 
t  the  condition  be  adopted  as  the  act  of 
tlir  company;  that  the  stock  of  each  sub- 
scriber be  purchased  by  the  company,  and 
til  payment  of  the  subscription  assumed; 
tiiai  the  stock  be  surrendered,  and  subscrip- 
tion be  annulle  md  canceled  by  the  secre- 
tary. Neld,  thai  such  action  was  irregular 
and  unauthorized,  and  the  cancellation  of 
tlie  subscription  in  accordance  therewith  in- 
valid; and  it  was  error  on  the  part  of  the 
court  to  inst-nct  the  jury  that  if  the  com- 
[lany  had  asst  a  sufficient  to  pay  their  debts 
the  cancellation  was  valid,  and  released  the 
subscribers,  of  whom  defendant  was  one. 
Bi-dford  R.  Co.  V.  Bowser,  48  Pa.  St.  29. 

The  charter  of  a  railroad  company  pro- 
vided that  the  directors  might  require  pay- 
ment of  the  sums  subscribed  to  the  capital 
stuck,  at  such  times  and  in  such  proportions 


as  they  should  deem  best.  The  subscrip- 
tion provided  that  the  directors  might, 
after  the  requisite  number  of  shares  was 
sub.scribed  for,  proceed  to  make  assessments 
thereon  for  the  purposes  authorized  by  the 
charter,  but  that  no  assessment  should  ex- 
ceed Sio  oil  a  share.  The  dircrfffirs  passed 
a  vote  tliat  sixteen  assessments  at  85  each 
should  be  laid  on  the  capital  slock,  to  be 
called  for  by  the  treasurer  at  such  times  as 
the  executive  committee  should  direct. 
The  executive  committee  was  composed  of 
four  directors  appointed  by  the  board.  In 
an  action  by  the  corporation  against  a  sub- 
scriber to  recover  these  assessments  on  the 
latter's  subscription,  the  declaration  alleged 
that  the  executive  committee  calltd  for  the 
payment  of  such  assessments  at  certain 
specified  times.  Held :  (i)  that  the  directors 
might  lay  several  assessments,  not  exceed- 
ing §10  each,  by  one  vote;  and  tiiat  tlie 
directors  might,  by  a  ratification  of  the  acts 
of  the  executive  committee,  make  such  acts 
their  own,  consistently  with  the  terms  of  the 
charter  and  subscription  ;  (2)  that  the  dec- 
laration should  allege  that  the  time  of  pay- 
ment of  the  assessments  was  fixed  by  the 
directors,  and  the  call  therefor  issued  by 
them,  instei'd  of  by  the  executive  com- 
mittee. Rutland  &*  B.  R.  Co.  v.  Thrall,  35 
Vt.  536. 

The  directors  of  a  company,  knowing  it 
to  be  insolvent,  in  order  to  get  rid  of  tlieir 
liability  on  shares  not  fully  paid  up,  passed 
a  resolution  authorizing  any  director  to  pay 
calls  in  advance.  Under  this  resolution 
they  paid  to  the  account  of  the  company 
large  sums,  and  immediately  afterwards 
drew  against  these  sums  for  their  fees,  as 
provided  by  the  articles  of  association. 
Upon  the  com[)any  being  afterwards  wound 
wp—held,  that  the  arrangement  was  invalid, 
and  that  the  calls  must  be  enforced.  In  re 
European  C.  R.  Co.,  41  L.J.  Ch.  251,  Z..  R. 
13  Eq.  255,  26  L.  T.  92. 

38.  Powor  to  bind  the  corpora- 
tion.—Such  acts  as  are  done  by  directors 
of  a  corporation  in  the  course  and  -within 
the  scope  of  their  powers  and  duties  are  to 
be  regarded  as  the  acts  of  the  corporation. 
Such  is  the  rule  even  where  the  acts  are 
fraudulent,  unlawful,  or  tortious,  binding 
the  company  the  same  as  if  it  was  an  indi- 
vidual. Lewis  V.  Meier,  4  McCrary  (U.  S.) 
286,  14  Eed.  Rep.  311. 

In  a  strictly  legal  sense  the  board  of  di- 
rectors of  a  railroad   corporation  are  the 
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agents  and  representatives  of  the  c<irpora- 
tion.  In  a  practical  sense  tiic  Ixjard  of 
directors  hccoincs  llie  corponitioii  itself,  so 
far  at  least  as  its  relations  to  tiie  puijlic  are 
concerned,  l.ouisvilh',  E.  &>  St.  L.  R.  Co. 
V.  McVay,  22  .-////.  &-■>  Eng.  R.  Cas.  382,  98 
/;/(/.  391,  i,<^Am.  Rep.  770. 

Before  the  corporation  will  be  bound  by 
the  contracts  of  such  agents,  otlicers,  or 
employes,  nnlcss  authority  is  conferred  by 
the  charter,  it  must  be  shown  that  auth(jr- 
ity  to  so  contract  has  been  ^iven  t)y  the 
b'lard  of  directors  or  governini;  body, 
either  expressly,  impliedly,  or  by  ratifica- 
tion. Louii~i>ulf.  E.  &^  St.  L.  R.  Co.  v.  Mc- 
\  'ay,  22  .////.  iT"  Eng.  R.  Cos.  382,  98  />u/. 

391,  49  ylW.  Rip.   770. 

In  applications  under  the  Connecticut 
Htatiile  by  railroad  directors  for  the  aboli- 
tion of  grade  crossin<^s,  such  directors  act 
Duly  as  agents  of  the  corporation,  and  not 
as  the  agents  of  the  state  or  of  the  law. 
The  corporation,  and  not  the  officials,  is 
the  real  party.  Westbrook's  Appeal,  37  Am, 
&-  Eng.  R.  C>is.  446,  57  Conn.  95,  16  At/. 
Rep.  724,  1 7  At/.  Rep.  368. 

The  board  of  directors  alone  has  the 
power  to  make  admissions  in  regard  to  a 
controversy  which  would  bind  the  railroad 
company,  and  no  ordinary  agent  of  the 
company  would  possess  the  power,  unless 
expressly  delegated.  A'eiv  Or/eans,  O.  &'  G. 
W.  R.  Co.  V.  ll'i/liams,  16  La.  Ann.  315. 

if  a  corporation  elect  a  person  a  director 
who  is  ineligil)le  to  that  office  and  permit 
iiim  to  act  as  such,  the  corporation  will  be 
bound  by  the  acts  which  he  perfonnswiihin 
the  scope  of  the  authority  possessed  by  a 
director.  Despiitcli  Line  of  I'ackcts  v.  Be/- 
iamy  ^/fg.  Co.,  12  A'.  //.  205. 

Ccirporalioiis  are  bound  by  the  acts  of 
servants  and  agents  in  their  employment 
and  within  tlieir  ordinary  line  of  duty 
without  any  formal  vote  conferring  such 
autlioriiy  ;  and  the  action  of  directors, 
thouj^h  acting  seiiarately  within  the  usual 
sphere  of  directors,  binds  the  company. 
Eoot  V.  Rutland  &•  W.  R.  Co.,  32  \'t.  633. 

The  directors  of  a  railroail  company  must 
be  held  to  p(jsscss  all  powers  necessary  to 
obtain  advances  for  their  business  i)urposes, 
either  on  loan  or  overdrawn  account,  from 
their  hankers,  and  the  corporate  body  which 
they  represent  must  be  as  such  hound  to 
repay,  Coininncial  Rank  \.  Great  U'estirn 
R.  Co.,  22  U.  C.  Q.  R.  233. 

One  who  is  a  stockholder  and  director  of 


a  manufacturing  corporation,  and  overseer 
of  part  of  its  business,  has  not  thereby 
authority  to  bind  the  corporation  to  a  con- 
tract to  aid  in  the  exte  ision  of  a  railroad. 
AVw  Havm  &«•  N,  Co.  v.  Hay  den,  107  Mass. 

The  declarations  or  acts  of  a  director  will 
not  bind  or  atiect  in  any  manner  the  cor- 
poration, unless  they  are  within  the  scope 
of  his  ordinary  powers  or  some  special 
agency.  Soper  v.  Buffalo  &^  R.  R.  Co.,  19 
na>b.(N.    )'.)  310. 

VViiere  the  directors  of  a  railway  com- 
pany which  has  exhausted  its  borrowing 
powers  issue  a  new  debenture  and  accept 
money  therefor,  such  debenture  is  not  bind- 
ing on  the  company,  but  the  directors  are 
personally  liable  for  the  breach  of  the  im- 
plied warranty  that  they  had  power  to 
issue  debenture.  IVeeks  v.  Proper/,  42  L. 
J.  C.  P.  129,  21  IV.  R.  676,  L.  R.  8  C.P.427. 

39.  Notice  to  or  knowledge  of  di- 
rectors, wlieu  iiiipiittiblc  to  corpora- 
tion.— In  an  action  against  a  railroad 
company  for  taking  and  converting  ties,  a 
demand  at  the  office  of  the  company  on 
the  director  under  whose  instructions  the 
defciidant's  superintendent  took  the  prop- 
erty is  sufficient.  Dunliam  v.  Troy  Union 
R.  Co.,  I  Abb.  App.  Dec.  {N.  V.)  565,  3 
A'nw  543. 

Where  a  director  takes  from  his  com- 
pany a  conf  *  to  erect  a  building,  the  fact 
that  he  k  ^-•  -s  it  is  faultily  built  is  not 
notice  to  the  company  so  as  to  make  it 
liable  to  a  laborer  who  was  injured  by  the 
building  falling.  Dillon  v.  Sixtli  Ave.  R. 
Co.,  16/.  &^  S.  {N.  V.)  283;  affirmed  in  ^.yj 
N,   Y.  627,  mem. 

The  mere  fact  that  two  companies  have 
common  directrrs  does  not  affect  one  of 
them  with  notice  of  acts  done  or  knowl- 
edge possessed  by  the  other.  In  re  Mar- 
seilles E.  R.  &>  L.  Co.,  20  ff,  R.  254. 

A  railroad  company  desire<l  land  belong- 
ing to  another  corporation  for  a  right  of 
way,  and  agreed  to  submit  the  matter  as  to 
th(  price  to  be  paid,  to  arbitration.  After 
the  award  was  made  the  railroad  company 
filed  a  bill  to  restrain  the  eiift)icement  of  the 
award  on  the  ground  that  one  of  the  arbi- 
trators was  a  stockholder  in  the  I'efenflaiit 
corporation.  Held,  that  the  mere  fact  that 
such  arbitrator,  while  discussing  an  entirely 
different  matter,  mentioned  the  fact  of  his 
being  a  stockholder  in  the  presence  of  a 
director  of  the  railroad  company,  was  not 
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notice  to  the  company.  Baltimore  Sf*  O.  R. 
Co.  V.  Canton  Co.,  70  Aft/.  405,  17  At/.  Rep. 

394- 

40.  p-iwcr  to  sell  or  pledge  cor- 
porate property.  —  The  authority  to 
pledtri;  or  aUenate  the  property  of  a  railroad 
corp'  1  is  vested  in  the  board  of  direc- 

tors -  general  agents  of  the  corpora- 

tion, .  a  sale  by  the  superintendent, 
unauthorized  by  the  directors,  passes  no 
title.  Bo-ven  v.  Mt.  WashiUi^ton  R.  Co.,  62 
N.  H.  502. 

The  directors  of  a  corporation  are  its 
agents  with  limited  powers,  and  tiieir  duties 
are  to  conduct  its  affairs  i.i  furtherance  of 
the  ends  of  its  creation  ;  they  have  no  power 
to  destroy  it,  or  give  away  its  funds,  or  de- 
prive it  of  any  of  the  means  to  accomplish 
the  purposes  for  which  it  was  chartered. 
Bedford  R.  Co.  v.  Bowser,  48  Pa.  St.  29.— 
Distinguished  in  Tippecanoe  County 
Com'rsz'.  Reynolds,  44  Ind.  509. 

The  directors  of  a  railway  company  may, 
by  unanimous  consent  of  the  stockholders, 
sell  the  corporate  property,  and  thus  denude 
themselves  of  the  power  to  exercise  the 
rights  of  the  franchise,  and  cannot  after- 
wards avoid  the  sale  by  pleading  the  in- 
alienable character  of  the  franchise;  only 
the  slate  can  question  that.  Searcy  v.  V'ar- 
nell,  47  Ark.  269,  1  i".  W.  Rep.  319. 

Where  the  charter  of  a  land  company 
gave  the  directors  power  to  dispose  of  its 
land  by  deed  or  lease,  the  power  to  mort- 
gaije  land  on  a  proper  occasion  and  for  a 
proper  debt  is  implied.  Watts' s  Appeal,  "ji 
Pa.  St.  370. 

If  a  member  of  a  corporation  who  is  also 
:ui  associate  director  claims  that  the  other 
directors,  as  agents  of  the  corporati(5n,  have 
exceeded  their  functions  in  selling  properly 
in  the  derogation  cf  the  rights  of  the  cor- 
|M)ration,  that  claim  must  be  seasonably 
iisscried  in  a  manner  tli.it  will  bind  the 
panics  to  such  sale.  Acquiescence  will 
coiiiirin  the  sale,  and  allowing  the  considcr- 
alioii  to  be  applied  to  the  use  of  the  corpo- 
ration will  adopt  and  ratify  it;  and  the 
piinliaser  must  he  a  jiarty  to  sucli  a  pro- 
ceeding. State  ex  rcl.  v.  Smith,  48  \'t. 
266. 

Where  a  president  of  a  railroad  com- 
pany makes  an  unauthorized  s:ile  of  its 
projierty,  and  the  matter  is  made  known  to 
liie  hoard  of  directors,  and  openly  talked  of 
at  a  inceiing  of  the  board,  but  nothing  done 
to  disairirm  it,  it  will  be  deemed  as  a  ratiii- 
a  D.  R.  D.— s. 


cation.     U'akcort/t  Comity  Bank  \.  Farmers' 
L.  &^  T.  Co.,  16  Wis.  629. 

The  directors  of  a  railroad  company  were 
by  its  articles  of  incorporation  empowered, 
with  the  assent  of  a  majority  in  interest  of 
its  stockholders,  to  sell  and  transfer  the 
estate,  rights,  and  franchises  of  the  com 
pany,  provided  that  no  such  sale  or  trans- 
fer should  be  valid  until  all  the  debts  of  the 
company  were  paid  or  arranged.  Held, 
that  a  transfer  to  another  company  by  the 
directors  as  thus  authorized,  was  not  in- 
valid on  the  ground  that  t1: .  debts  were 
not  paid,  when  it  appeared  1I..M.  the  debts 
amounted  to  a  very  inconsiderable  sum,  that 
the  officers  of  the  company  purchasing 
were  at  the  time  informed,  upon  making 
inquiry  respecting  it,  that  there  were  no 
debts,  and  it  also  appeared  that  they  had 
offered,  and  were  still  ready,  to  pay  what- 
ever debts  might  exist.  Mahaska  County  R. 
Co.  v.  Des  Moines  Valley  R.  Co.,  28  fo^va 

437- 

A  railroad  charter  empowered  the  direc- 
tors "  to  transact  all  the  business  of  the 
company  and  to  sell  and  convey  personal 
and  real  estate,  with  a  right  to  complete  any 
part  of  the  road  and  put  it  in  operation  as 
the  interest  of  the  company  may  require." 
It  appeared  that  the  comjiany  had  the 
choice  of  several  routes,  //eld,  that  tlie 
directors  might  sell  and  convey  a  portion 
of  a  right  of  way  upon  which  no  work  was 
done,  in  satisfaction  of  its  mortgage  indebt- 
edness; and  such  sale  and  conveyance  is 
not  ultra  vires ;  and  the  mortgagee  will  not 
be  allowed  to  foreclose,  although  he  still 
holds  the  bonds  to  secure  which  the  mort- 
gage was  given.  The  fact  that  the  prop- 
erty was  in  the  hands  of  a  receiver  cannot 
affect  the  transaction,  if  bona  fide.  /)onner 
V.  Dayton  <S-»  C.  /\.  Co..  i  Cin.  .S'i//>,r.  Ct.  130. 

4 1 .  Powers ol'liulividiiiil directors. 
— The  powers  ami  duties  of  railroad  direc- 
tors, when  there  is  no  provision  in  the 
charter  or  by-laws  of  the  company  regulat- 
ing the  subject,  are  confined  to  their  action 
at  the  meetings  of  t!ie  board,  and  they  have, 
therefore,  no  power,  and  arc  under  no  obli- 
gation, to  act  in  their  individual  capacity 
f<ir  the  company.  Shaikel/ord  v.  AV'Ti'  Or- 
leans, J.  &•  Ci.  N.  /\\  Co.,  37  il//\.i.  202. 

A  railroad  company  is  not  bound  by  a 
contract  for  the  construction  of  the  road- 
way made  by  one  of  its  directfirs  without 
authority ;  and  the  fact  that  the  director 
owns  a  majority  of  the  stock  of  the  com- 
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pany  does  not  alter  the  rule.  A/lfmong  v. 
Siinmonsi  47  Am.  &*  ^-''g-  ^i'-  <^rtj.  400,  124 
J  lid.  199,  23  .V.  E.  Rep.  768. 

Authority  to  sell  bonds  of  a  company 
will  not  be  inferred  from  the  position  of  a 
party  as  director  of  the  company,  nor  from 
tiie  lact  lliat  the  president  of  the  company 
fiavt^  hiin  a  power  of  attorney  to  sell.  Tlie 
authority  of  the  president  to  execute  such 
power  of  attorney  must  be  shown.  Titiis 
V.  Cairo  &»  F.  K.  Co.,  37  A^.  /.  L.  98. 

Authority  to  agents  of  a  corporation  to 
contract  in  its  name,  whether  under  seal  or 
not,  need  not  be  conferred  at  a  formal 
meetini^  of  the  board  of  directors,  unless 
that  is  its  usual  way  of  transaciing  such 
business.  Separate  assent  to  each  contract 
may  be  of  the  same  force  as  if  done  at  a 
rej^ular  meeting.  Middlcbury  Hank  v.  Rut- 
land &•  //'.  A".  Co.,  30  Vt.  159. — Following 
Noyes  7>.  Rutland  &  B.  R.  Co..  27  Vt.  no. 

Directors  can  only  bind  the  corporation 
while  acting  as  a  board.  /;/  re  Marseilles 
K.  R.  &^  L.  Co.,  20  W.  R.  254. 

42.  Liiibili  tics  of  direct  or.siiM  such.* 
— A  person  who  fraudulently  places  in  cir- 
culation the  negotiable  pai)er  of  another, 
whether  made  by  him  or  by  his  apparent 
authority,  and  thereby  renders  him  liable  to 
pay  the  same  to  a  bona-fide  purchaser,  is 
guilty  of  a  tort,  and  in  the  absence  of  spe- 
cial circumstances  diminishing  its  value  is 
liable  to  the  injured  party  for  the  face  value 
of  the  paper;  and  this  rule  applies  to  rail- 
road directors  who  vote  for  a  resolution 
authorizing  the  president  of  the  company 
to  issue  and  negotiate  the  company's  notes 
for  the  purpose  of  paying  him  a  salary  to 
which  he  is  not  entitled.  Metropolitan  El. 
R,  Co.  V.  Kneeland,  120  A'^.  )'.  134,  24  A^.  E. 
Kep.  381,  30  A'.  Y.  S.  R.  782,  8  /..  R.  A. 
253  ;  reversing  45  Hun  590,  9  A^.  Y.  S.  R. 
845; 

The  directors  of  a  railroad  corporation, 
authorized  by  N.  H.  Laws  of  1871,  ch.  83,  co 
contiact  debts  to  such  an  amount  as,  in  ad- 
dition to  means  derived  from  their  stock, 
should  be  suOicient  for  the  construction 
and  equipment  of  their  road,  are  not  liable, 
under  Gen.  St.  ch.  135,  §  5.  for  the  debt  of 
the  corporation,  though  the  debt  so  con- 
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•Liability  of  dlrtctors  of  corporations,  see 
note,  9  L.  R.  A.  652. 

Lii»!)iliiy  of  directors  of  corpowlion  for  neg- 
liKciicr,  pee  note.  17  Am.  .St.  Rh'.  1)5. 

i'l-r-oind  liahilily  of  directors  fuV  .icis  done 
wilhoiit  authoriiy,  see  note,  S  L.  R.  A.  253. 


traded  exceed  one  half  the  capital  stock 
and  other  property  and  assets  of  the  corpo- 
ration. Niagara  Bridge  Works  \.Jose,  59 
A^.  H.  81. 

Directors  of  a  railway  company  which 
has  not  complied  with  the  conditions  of  its 
borrowing  powers  are  not  personally  liable 
to  pay  the  amount  of  bonds  issued  by  it 
and  taken  by  a  party  who  was  informed  by 
a  letter  from  the  secretary  that  the  company 
was  not  yet  in  a  position  to  issue  permanent 
debentures,  but  that  meanwhile  it  issued 
legally  common  bonds,  inclosing  a  prospec- 
tus which  referred  to  the  act  containing  the 
borrowing  powers.  Raslidall  v.  Ford,  L.  R. 
2  Et].  750,  35  L.  J.  Ch.  769,  14  W.  R.  950, 
14  L.  T.  790.— Ari'RoVED  IN  Beatiie  v. 
Edbury,  L.  R.  7  Ch.  777,  which  is  affirmed 
in  L.  K.  7  H.  L.  102,  44  L.  J.  Ch.  20,  30  L. 
T.  58 1,  22  W.  K.  897. 

4<').  LiiiliilitioN  <ni  tlie  winding  up. 
— Where  a  director  of  a  corporation  is  in- 
formed of  a  fraud  perpetrated  against  it  by 
its  oflicers  before  he  became  a  director,  and 
agrees  with  those  officers  to  participate  in 
tiie  profit  of  the  fraud,  he  becomes  liable  to 
the  corporation  and  its  assignee  for  the 
benefit  of  creditors,  for  all  the  losses  of  the 
company  caused  by  the  fraud.  Freeman  v. 
Sline,  15  ]'/iila.  (Pa.)  37. 

Under  the  Companies  Act  1862,  §  165,  a 
director  who  is  present  and  votes  at  a  meet- 
ing where  a  payment  is  made  for  parlia- 
mentary expenses  which  turn  out  to  have 
been  incurred  by  fraudulently  raising  the 
price  of  the  company's  shares  in  the  market, 
the  director  making  no  inquiry  as  to  what 
the  payment  was  for,  is  liable  to  repay  the 
amount  so  paid  to  the  official  liquidator  in 
the  winding  up.  In  re  Railway  &•  G.  L. 
Imp.  Co.,  42  L.  r.  206,  28  \V.  R.  541. 

Where  a  director  is  present  at  a  meeting 
at  which  tiic  directors  uiake  an  agreement 
to  give  certain  paid-up  shares  in  return  for 
services,  such  payment  really  constituting 
a  purchase  of  the  company's  shares  .n 
breach  of  the  articles  of  association,  and 
negligently  allows  the  transaction,  he  is 
liable  to  repay  the  amount  to  the  liquidator 
in  the  winding  up.  In  re  Railway  &^  G.  L. 
Imp.  Co.,  42  L.  r.  206,  28  W.  R.  541. 

2.  In  Tlieir  Relation  to  the  Company. 

44.  Fiducinry  I'olntion.ifenornllj'.* 

— The  directors  of  a  railroad  company  are 


*  FidiKJary  relations  of  ofRccrs  and  directors, 
see  note,  1  Am,  &  Enu.  R.  Cas,  435. 
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y7/rt«  public  officers,  and  act  in  a  fiduciary 
capacity,  and  occupy  a  position  of  trust, 
representing  not  themselves,  but  the  stock- 
holders. In  all  their  official  transactions 
they  must  consider  not  their  privjite  interest, 
but  that  of  the  stockholders.  Cook  v.  Sher- 
man, i6  Am.  &^  J^'ig-  Ji-  Cas.  561,  4  McCrary 
(U.  S.)  20,  20  Fed.  Rep.  167. 

Railroad  companies  are  quasi  public  cor- 
porations and  aj^encies,  their  directors  act- 
ing in  the  double  capacity  as  agents  for  the 
companies  and  as  trustees  for  the  public. 
When  the  public  interests  are  brought  in 
conflict  wit!)  the  private  interests  of  the 
company,  or  of  private  individuals  with 
whom  such  companies  deal,  such  private 
interests  must  yield  to  those  of  the  public. 
I'liiblo  &•  A.  V.  A\  Co.  V.  Taylor,  6  Am.  &* 
liiii^.  R.  Cas.  474.  6  Colo,  i,  45  Am.  Rep.  512. 

Tlie  doctrine  that  the  directors  of  a  cor- 
poration are  trustees  for  the  stockholders 
iuis  relation  oidy  to  the  acts  of  the  directors 
in  connection  with  the  property  held  by  the 
torponition  itself  and  to  their  management 
of  its  business.  Tippecanoe  County  Com'rs 
V.  Reynolds,  44  Ind.  509. — D 1  s  r  I N  G  u  1  s  H 1 N  G 
Ik'dford  R.  Co.  V.  Bowser,  48  Pa.  St.  29; 
European  &  N.  A.  R.  Co.  v.  Poor,  59  Me. 
277;  York  &  N.  M.  R.  Co.  v.  Hudson,  19 
Lng.  L.  &  Eq.  361.  Rk.vikwing  Great 
Lu.xembourg  R.  Co.  v.  Magnay,  25  Beav. 
5S6. 

It  is  a  fraud  upon  the  rights  of  a  railwiy 
cnrporatioti  if  a  director  who  buys  lan't; 
for  the  use  and  benefit  of  the  company,  and 
pays  for  them  with  its  funds,  takes  the  title 
in  his  own  name  or  jointly  with  others;  and 
the  nominal  grantees  would  hold  in  trust 
for  the  company.  Mic/iitian  Air  Line  R. 
Co.  V.  Mellen,  5  Am.  Gr'  En)r.  R,  Cas.  245, 
44  A/ii/i.  321,  6  A'.  IV.  Rep.  845. 

The  right  of  the  corporation,  or  those 
claiming  through  it,  to  avoid  any  such  deal- 
ings, does  not  depend  upon  the  question 
wiiotlier  the  director  was  acting  fraudu- 
lently or  in  good  faith.  But  an  act  of  a 
director,  claimed  to  be  in  hostility  to  this 
ride,  in  the  absence  of  bad  faith  on  his 
part,  cannot  be  avoided  without  a  restora- 
tion to  him  of  what  the  corporation  re- 
ceived. Diincomb  v.  New  York,  H.  &•  N. 
R.  Co.,  4  Am.  &-  Kni^.  R.  Cas.  293.  84  N.  V. 
190  ;  reversiuf;  23  Hun  291. 

Where  a  director  receives  the  property  of 
the  corjioration  as  collateral  security  for  a 
debt  honestly  due  him,  or  a  liability  justly 
incurred,  the  rule  has  no  application,  as  the 


payment  of  the  debt  or  the  discharge  of  the 
obligation  is  an  essential  prerequisite  of  an 
avoidance  of  the  transaction ;  and  this  is  so 
whether  the  pledge  be  taken  for  a  present 
or  a  precedent  debt.  Duncomb  v.  New 
York,  H.  &>•  A^  R.  Co.,  4  Am.  <&-  Eng.  R. 
Cas.  293,  84  iV.  F.  190  ;  reversing  23  Hun  291. 

A  contract  made  between  two  corpora- 
tions, through  their  respective  boards  of 
directors,  is  not  voidable  at  the  election  of 
one  of  the  parties  thereto,  from  the  mere 
circumstance  that  a  minority  of  its  board  of 
directors  are  also  directors  of  the  other 
company.  United  States  Rolling  Stock  Co. 
V.  Atlantic  (S^»  G.  IV.  R.  Co.,  34  0/iio  St. 
450.— QuoTKi)  IN  Jesup  V.  Illinois  C.  R. 
Co.,  43  Fed.  Rep.  483. 

Where  a  railroad  company  files  a  bill  to 
set  aside  a  decree  foreclosing  a  mortgage  of 
its  property,  on  the  ground  of  fraud  in  its 
directors,  and  shows  that  its  affairs  were, 
during  the  pendency  of  the  former  suit,  in 
the  hostile  control  of  its  directors,  knowl- 
edge or  notice  to  the  corporation,  or  any  of 
its  officers  or  stockholders,  is  unimpor- 
tant, and  the  company  cannot  be  concluded 
by  a  failure  of  its  stockholders  to  do  what 
the  unfaithful  directors  ought  to  have  done. 
Pacific  R.  Co.  V.  Missouri  Pac.  R.  Co.,  1 1 1 
U.  S.  505,  4  Sup.  a.  Rep.  583. 

While  a  railroad  company  was  negotiat- 
ing for  a  right  of  way  over  land,  one  of  the 
directors,  with  his  own  money,  bought  the 
land,  but  more  than  was  needed  for  railroad 
purposes,  and  reported  the  same  to  the 
directors,  who  immediately  repudiated  the 
purchase,  to  which  the  director  assented, 
and  took  a  conveyance  to  himself.  The 
company  proceeded  to  build  its  road  over 
the  land,  and  three  and  a  half  years  after- 
ward claimed  that  the  land  was  held  in 
trust  for  the  company,  and  demanded  a 
conveyance  to  itself,  upon  payment  of  the 
amount  paid  by  the  director  for  the  land, 
with  interest  and  costs.  Held,  that  the 
director  did  not  hold  the  land  in  trust,  and 
could  not  be  compelled  to  convey  it,  Sandy 
River  R.  Co.  v.  Stubbs,  24  Am.  &*  Eng.  R, 
Cas.  87,  77  Me.  594,  2  All.  Rep.  9. 

The  commissioner  appointed  by  a  com- 
pany to  secure  a  right  of  way  through  lands 
required  by  it  paid  for  certain  lands  with 
funds  furnished  by  the  company,  but  took 
the  deeds  in  the  name  of  L.,  one  of  the 
directors,  and  delivered  them  to  him.  L. 
had  nothing  to  do  with  the  negotiations  for 
the  land,  and  was  never  in  possession,  nor 
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did   he   know  he  was  the  grantee  in  the 
deeds  until  a  considerable  time  after  their 
execution  and  delivery.     L.  refused  to  con- 
vey the  lands  to  the  company,  and  on  an 
action   being   brought    to    compel    him    to 
do  ao—Zn-Zif,   that  L.,    being    a  director  of 
the  company,  was  guilty  of  a  fraud  upon  it 
in    receiving   the    conveyance    in   his   own 
name,  and  refusing  to  convey  to  the  com- 
pany, and  that  the  efTect  of  the  deeds  was 
t(j  create  a  trust  resulting  in  favor  of  tiie 
company  ;  that  under  the  statute  it  became 
seised   of   the   legal    estate  in  those  lands, 
which  became  iv  instanti  upon  the  execu- 
tion of  such  deeds  subject  to  the  lien  and 
o])eration  of  a  mortgage  executed  by  the 
company  upon   its  road,  right  of  way,  real 
estate,  franchises,  etc. ;   and  that  the  con- 
veyances to  L.,  having  been  recorded,  were 
a  cloud  upon  the  company's  title  which  it 
harl  a  right  to  have  removed,  which  could 
be  best  done  by  a  conveyance  from  L.  and 
wife  to  the  company,  which   was  accord- 
ingly decreed,  the  conveyance  to  contain  a 
covenant  by  L.  against  his  own  acts.    Buf- 
falo, N.    y.  6-  E.   R.  Co.  V.  Lampson,  47 
Barb.  (N.  K)  533. 

45.  I>«aliii{;8  and  contracts  <li- 
rectly  with  tlie  corporation.*— The  di- 
rector of  a  corporation  occupies  a  fiduciary 
position,  and  so  is  within  the  rule  disenabling 
one  intrusted  with  powers  to  be  exercised  for 
the  benefit  of  others,  from  dealing  in  his  own 
behalf  in  respect  to  matters  involving  the 
trust.  Duncomb  v.  Nnu  York,  H.  &•  N.  K. 
Co.,  4  //;//.  &^  Eng.  R,  Cas.  293,  84  N.  V. 
190;  re-i'crsiiig  23  Hun  291.  Lid  If  Rock  &* 
/•■/.  S.  R.  Co.  V.  Pa^e,  7  Am.&'E/tjf.  R.  Cas. 
y\  35  Ari:  304.  Co7'int;ton  &^  L.  R.  Co.  v. 
Rou'/iT,  9  />'/«//  (A/.)  468.  Pearson  v.  Con- 
corii  R.  Corp.,  13  .,-/;;/.  &*  En^.  R.  Cas.  102, 
62  .V.  //.  537,  13  Am.  St.  Rep.  590. 

Directors  will  not  be  permitted  by  a  court 
of  equity  to  obtain  any  undue  advantage 
for  themselves  to  the  injury  of  those  for 
whom  they  are  acting  in  a  fiduciary  rela- 
tion. Bradley  v.  Converse,  4  Cliff.  {U.  S.) 
375-^ 

While  a  person  is  a  director  of  a  railway 
company  he  is  not  allowed  to  make  any 
profits  from  the  business  of  such  company. 


♦Officers  of  corporations  dealing  with  com- 
pany, sec  notes,  4  Am.  &  Enc.  R.  Cas.  306  ;  13 
/(/.  93,  119;  16  /</.  560. 

TMiisactions  between  director  and  corporation, 
see  note,  17  Am.  St.  Rei>.  298. 


AWl/i  Eastern  R.  Co.  v.  Jackson,  19  IV.  R. 
198. 

In  equity  a  contract  entered  into  by  a 
director  with  the  company  after  his  elec- 
tion is  wholly  void.  Aberdeen  R.  Co.  v. 
Blalcie,  I  Macq.  H.  L.  Cas.  461,  2  Eq.  1 281. 
Jackson  v.  McLean,  100  Mo.  130,  13  .S'.  W. 
Rep.  393.  Munson  v.  Syracuse,  G.  &*  C.  R. 
Co.,  iCfHun  (iV.  r.)76.  —  Ri;viEWiNG  Aber- 
deen R.  Co.  V.  Blaikie,  2  Eq.  1281. 

An  express  contract  between  the  director 
of  a  corporation  and  the  company  is  not 
void,  but  is  voidable  at  the  option  of  the 
cestui  que  trust  exercised  within  a  rea- 
sonable time.  No  consideration  of  its  ap- 
parent or  intrinsic  fairness  will  induce 
a  court,  either  of  law  or  equity,  to  en- 
force it  against  the  resisting  cestui  que 
trust.  Such  a  contract  is,  however,  valid 
and  enforceable  as  to  others.  Stewart  v. 
Le/iig/t  Valley  R.  Co.,  38  A\  f.  L.  505;  af- 
firming 36  N.  J.  L.  259;  Richardson  v. 
Green,  43  Am.  &*  Eng.  R.  Cas.  380,  133  U. 
S.  30,  10  Sup.  Ct.  Rep.  280.  Little  Rock  &* 
Ft.  S.  R.  Co.  v.  Page,  7  Am.  &•  Eng.  R.  Cas. 
36,  35  Ark.  304.  Kelley  v.  Newbury  port  &* 
A.  Horse  R.  Co.,  24  Am.  &*  Eng.  R.  Cas.  27, 
141  Afass.  496,  6  N.  E.  Rep.  745. 

Where  several  individuals,  one  of  whom 
is  a  director,  enter  into  a  contract  with  a 
railroad  company,  the  contract  is  voidable 
at  the  option  of  the  company.  Munson  v. 
Syracuse,  G,  &*  C.  R.  Co.,  29  Am.  &>  Eng. 
R.  Cas.  377. 103  N.  V.  58, 8  A^.  E.  Rep.  355,  7 
iV.  V.  S.  R.  863.— Reconciled  in  Barr  v. 
New  York,  L.  E.  &  W.  R.  Co.,  125  N.  Y.  263. 

Ahl  and  Jones  projected  and  organized 
the  company,  in  order  that  Ahl  might  sell 
his  lands  to  the  company  and  Jones  build  a 
railroad  for  them.  They  owned  most  of 
the  stock,  controlled  the  corporation  abso- 
lutely, and  co-operated  with  each  other  in 
selling  the  land  and  contracting  for  build- 
ing the  road,  //eld,  that  the  burden  was 
on  them  to  show  the  fairness  of  the  trans- 
actions, l-'romotcrs,  directors,  or  agents  of 
a  company  are  not  i)ermitted  to  make  profit 
out  of  it  in  buying  lands  or  dealing  with  it. 
Rice's  Appeal,  79  Pa.  St.  168. 

Two  persons  purchased  a  roadbed  when 
about  S2000  had  been  expended  on  it,  and 
organized  a  company,  and,  with  others,  be- 
came directors  therein,  and,  while  such, 
contracted  to  sell  the  road  to  the  company 
for  $3,600,000  of  capital  stock  and  $200,000 
cash  or  bonds,  which  sale  was  ratified  by 
the  directors  and  unanimously  approved  by 
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the  stockliolders.  At  the  time  of  the  sale 
the  C(jmpany  possessed  no  other  property 
except  its  charter,  and  its  notes  or  stock 
had  no  market  value.  Held,  that  the  sale 
would  not  lie  set  aside  as  fraudulent  simply 
because  the  parties  were  directors  and  ap- 
parently sold  for  a  much  larj,'er  sum  than 
they  iiad  paid.  Stnvart  v.  .S7.  Louis,  Ft.  S. 
&^  W.  R.  Co.,  41  Feti.  Rep.  736. 

\K\.  Lciidiii;?  or  advancing  money 
to  <'oiiii>aiiy. — Money  advanced  to  a  cor- 
l)i)ration  by  a  director  in  good  faith,  and 
which  is  received  and  used  for  necessary 
corporate  purposes,  is  a  valid  claim  against 
the  corporation.  Santa  Cms  R.  Co.  v. 
Spieckh-s,  9  Am.  &-  Kit}!;.  R.  Cas.  679,  65  Cat. 
1 93,  3  Pac.  Rep.  661,  802. 

A  director  of  a  corporation  loaned  money 
to  it  and  took  notes  for  an  amount  exceed- 
ing the  loan,  and  for  an  excessive  rate  of 
interest,  and  secured  by  mortgage.  Held, 
that  the  mortgage  could  not  be  enforced 
beyond  the  amount  actually  loaned,  nor  for 
the  excessive  rate  of  interest.  Sutter  St. 
R.  Co.  V.  Bail  III,  66  Cat.  44,  4  Fac.  Rep.  916. 

A  director  of  an  insolvent  railroad  com- 
pany is  entitled  to  reimbursement  out  of 
the  funds  in  the  hands  of  a  receiver  for  ad- 
vances made  by  him  to  save  the  property 
aj;<iinst  an  unquestionable  lien.  To  the 
amount  of  such  advances  his  claim  is  para- 
mount to  that  of  mortgagees  whose  encum- 
brances are  subordinate  to  the  lien.  Coe  v, 
Ne%v  Jersey  Midland  R.  Co.,  27  N.  J.  Eg. 
110. 

When  the  lender  of  money  to  a  corpora- 
tion is  a  director  charged,  along  with  others, 
with  the  control  and  management  of  tlie 
corporation,  representing  in  this  regard  the 
aggregated  interests  of  all  the  stockholders, 
liis  obligation,  when  he  becomes  a  party  to 
a  contract  with  the  company,  to  candor  and 
fair  dealing  is  increased  in  the  precise  de- 
5^1  ee  that  his  representative  character  has 
given  him  power  and  control  derived  from 
the  confidence  reposed  in  him ;  but  the 
peneral  doctrine  with  regard  to  this  class 
of  contracts  is  not  that  they  are  absolutely 
void,  but  that  they  are  voidable  at  the  elec- 
tion of  the  party  whose  interest  has  been  so 
rejircsented  by  the  party  claiming  under  it. 
Addison  \.I.e'd>is,  gAnL^*  Fng.  R.  Cas.  702, 
75  i'a.  701. 

Where  a  managing  director  of  a  railway 
company  has  advaticed  money  for  the  com- 
pany, which  advancement  is  subsequently 
acknowledged  by  the  company  in  a  deed 


under  seal  for  the  purpose  of  giving  the 
manager  collateral  security,  he  is  not  thereby 
made  a  specialty  creditor  under  the  deed. 
Jackson  v.  North  Eistern  R.  Co.,  L.  R.  7  Ch. 
D.  573,  47  L.J.  Ch.  D.  303,  37  L.  T.  664,  26 

If^.  7;'.  513. 

A  director  of  a  company  received  200 
mortgage  bonds  as  collateral  for  advances 
to  it  and  a  bonus  of  1250  shares  of  paid-up 
stock.  He  acquired  the  practical  control 
of  the  board  of  directors  of  the  corporation, 
and  the  directors,  who  were  his  nominees, 
upon  his  demand  for  an  additional  100 
bonds  as  collateral,  agreed  to  give  them. 
Subsequently  he  agreed  to  make  further 
advances  if  the  directors  would  give  him 
another  300  bonds  as  collateral,  and  the 
directors  agreed  to  do  so.  By  unfair  means 
he  thereafter  secured  his  own  election  as 
treasurer,  and  thereby  the  custody  of  the 
entire  body  of  the  company's  bonds.  Al- 
though he  had  never  made  the  advances 
which  he  agreed  to  make,  he  separated 
these  400  bonds  and  claimed  to  hold  them 
as  collateral  for  his  debt.  Held,  that  the 
director  could  not  claim  a  lien  on  the  bonds, 
his  action  in  securing  them  having  been  a 
fraud  on  the  conipany.  Richardson  v.  Green, 
43  Am.  &>  Eni;.  R.  Cas.  380,  133  I/.  S.  30, 
10  Sup.  Ct.  Rep.  280. 

The  president  and  five  directors  of  a  cor- 
poration agreed  in  writing  to  advance  cer- 
tain sums  for  the  benefit  of  the  company, 
and  that  the  president  should  advance 
§2000  extra,  "  with  the  assurance  from  the 
other  five  that  at  the  next  meeting  of  the 
directors  they  will  cause  provision  to  be 
made  to  indemnify  him  for  the  excess  ad- 
vanced." At  the  next  meeting  the  presi- 
dent was  authorized  to  sell  the  company's 
bonds  "  to  meet  present  claims,"  and  also 
to  mortgage  the  movable  property  of  the 
company  to  secure  creditors.  The  presi- 
dent sold  the  bonds,  but  applied  the  proceeds 
to  pay  subsequent  debts  of  the  company, 
and  then  sued  the  five  directors  on  their 
written  agreement.  //eld,  that  the  vote 
directing  the  president  to  sell  the  bonds 
was  a  sufficient  compliance  with  the  agree- 
ment of  the  directors,  and  an  action  against 
them  could  not  be  maintained.  Miller  v. 
Morrill,  5 1  J\/e.  9. 

A  railroad  company  held  its  rolling  stock 
imder  an  agreement  to  pay  for  it  in  instal- 
ments, the  title  not  to  pass  to  the  company 
until  the  whole  sum  agreed  to  be  paid  for 
it  should  be  paid,  and,  in  case  of  default,  all 
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previous  payments  to  be  forfeited.  It  be- 
came insolvent  and  had  no  money  to  pay 
an  iiistalinent  which  became  due.  Directors 
of  tlie  company,  in  order  to  save  the  rolli.^j 
stock,  advanced  the  money  out  of  their  pri- 
vate funds,  on  the  strentjth  of  an  agreement 
made  by  tiie  otiier  members  of  the  board 
with  tiiem  tiiat  they  should  be  sujjrogated 
to  the  rights  of  ttie  ventiors  for  tlieir  repay- 
ment, but  no  resolution  to  that  effect  was 
in  fact  passed  by  the  board.  Held,  that 
they  were  entitled  to  subrogation,  subject 
to  the  superior  right  of  the  vendors  as  to 
the  unpaid  balance  of  the  price.  CWv.  Nevj 
Jtist-y  Miiilanil  R.  Co.,  31  A'.  J.  Eq.  105; 
revt-rsfU  in  34  \'.J.  liq.  266. 

47.  Iiitleiiiiiity  for  <>\pcuMcs  iii- 
ciirr«Ml. — .•Mtliougli  a  resolution  of  three 
fourths  i)f  the  shareholders  of  a  railway 
comjiany  authorize  the  directors  to  apply  to 
parliament  for  an  act,  the  directors  of  the 
ci)m;)aiiy  arc  not  entitled  to  be  indemnified 
out  of  the  capital  of  the  company  against 
the  costs  of  promoting  the  bill,  the  com- 
pany's special  act  not  authorizing  such  ap- 
plication of  the  capital.  CaledoniiUi  K.  Co. 
V.  Solway  Junction  R.  Co.,  49  L.   T.  526,  32 

ir.  R.  164. 

48.  rrlvato  iiit«'rest  in  corporate 
<'oiitracts.— Any  arrangement  by  which 
directors  of  a  corporation  become  inter- 
ested adversely  to  the  corporation  in  con- 
tracts with  it,  or  organize  or  take  .stock  in 
comi)anics  or  associations  for  the  purpose 
of  entering  into  contracts  with  the  corpora- 
tion, or  become  parties  to  any  undertiiking 
to  .secure  to  themselves  a  share  in  the 
profits  of  any  transactions  to  which  the 
corporation  is  a  party,  are  looked  upon 
with  suspicion.  McGourkey  v.  Toledo  &^  O- 
C.  R.  Co.,  146  I/.  S.  536,  13  Sup.  Ct.  Rep. 
170. 

Hut  the  contract  is  not  void  on  that 
ground  if  otherwise  unassailable.  Jesup  v. 
Illinois  C.  R.  Co.,  43  I'ed.  Re/>.  483. 

The  directors  of  a  corporation  are  its 
primary  agents,  and,  in  reference  .0  corpo- 
rate property,  act  in  the  relation  of  trustees. 
Tile  character  of  their  relation  requires  of 
them  the  highest  and  most  scrupulous  good 
faith  in  their  transactions  for  the  corpora- 
tion of  the  stockhokh-rs.  The  law  does  not 
permit  them  to  manage  the  affairs  of  the 
corporation  for  their  personal  and  private 
advantage,  nor  pecuniarily  to  be  interested 
in  contracts  which  other  parties  make  with 
the  corpor.ition,  llirough  their  influence  and 


direction.  Ryun  v.  Leavenworth,  A.  Sf  N, 
\V.  R.  Co.,  21  Kan.  365. 

A  contract  made  by  a  director  under  such 
circumstances  is  either  void  or  enures  to  the 
benefit  of  the  corporation.  Sargent  v.  Kan- 
sas Midland  R.  Co.,  48  Kan.  672,  29  Pac. 
Rep.  1063. 

A  contract  made  by  a  committee  of  the 
directors  of  a  railroad  company  with  a  third 
person,  giving  him  the  right  to  prospect  for 
coal  upon  the  company's  lands,  and  agree- 
ing to  buy  coal  from  him,  may  be  repudiated 
by  the  corporation  on  discovering  that  olH- 
cers  who  negotiated  it  had  a  secret  interest 
in  it,  notwithstanding  it  has  been  for  a  long 
time  acted  upon.  Wardell  v.  Union  Pac, 
R.  Co.,  \  mil.  {U.  S.)  330. 

After  such  a  contract  had  been  acted  on 
for  some  years  the  railroad  company,  on  a 
change  of  management,  having  become  the 
owner  of  nine  tenths  of  the  stock  of  the  coal 
company,  forcibly  took  possession  of  the 
property  of  the  latter  company.  On  a  bill 
filed  by  the  owner  of  the  one  tenth  of  the 
stock  (he  being  the  person  with  whom  the 
fraudulent  contract  was  made)  the  court 
decrce<l  the  contract  to  be  fraudulent,  and 
laid  down  principles  on  which  an  account- 
ing should  be  had  between  him  and  the 
railroad  company.  Wardell  v.  Union  Par. 
R.  Co.,  4  Dill.  (U.  S.)  330. 

Directors  of  a  railway  cannot  become 
members  of  a  company  with  whom  they 
have  a  contract  to  build  and  equip  the 
road  so  as  to  share  in  the  profits ;  and  if 
they  do,  they  will,  in  equity,  be  compelled 
to  account  for  the  profits  realized.  Gilnian, 
C.  &'  S.  R.  Co.  V.  Kelly,  77  ///.  426.— Qui  ir- 
ING  Michoud  V.  Girod,  4  How.  (U.  S.)  503. 

Directors  cannot  acquire  such  an  interest 
in  the  profits  of  a  contract  for  the  construc- 
tion of  a  road  as  to  give  them  a  standing 
in  a  court  of  equity  to  interpose  an  objec- 
tion tO  the  consummation  of  a  compromise 
between  the  railroad  company  and  its  con- 
tractor. Paine  v.  Lake  Erie  &•  L.  R.  Co.,  31 
///(/.  283. 

If  a  director  of  a  railroad  corporation 
enters  into  a  contract  for  the  construction 
of  the  road  of  his  corporation,  he  cannot 
then,  nor  subsequently,  personally  derive 
any  benefit  from  such  contract.  European 
&•  N.  A.  R.  Co.  V.  Poor,  59  Me.  277. — yuoT- 
ING  York  &  N.  M.  R.  Co.  v.  Hudson,  19 
Eng.  L.  &  Eq.  365 ;  Great  Lu.xembourg  R. 
Co.  V.  Magnay,  25  Beav.  586.— Distin- 
guished IN  Tippecanoe  County  Com'rs  v. 
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Reynolds,  44  Ind.  509.  Qion-.u  in  Brad- 
Icy  t\  Farwell,  i  Hulmes  (U.  S.)  433- 

A  contract  of  a  corporation  made  by  the 
direct(jrs  is  voidable  at  the  option  of  tlie 
corpor^ition,  if  any  of  the  participating 
(lircciors  are  personally  interested  in  it; 
and  in  order  to  avoid  the  contract  the  com- 
pany is  not  bound  to  show  that  the  inter- 
ested directors  influenced  or  determined 
the  action  of  the  hoard.  Miiiison  v.  Syra- 
aru;  G.  &*  C.  A'.  Co.,  3  N.  1'.  5.  A'.  31  ; 
allirwiiig  29  Ilun  76.— Rkvikwing  Aber- 
deen K.  Co.  V.  Blailiie,  i  Macq.  H.  L.  Cas. 
4(11. 

4!>.  Fraud  in  relation  t<>  construc- 
tion contracts.— A  contract  made  by 
directors  of  a  company  with  a  construction 
company  in  which  some  of  the  directors 
arc;  interi'sted  is  fraudulent  and  void,  and 
tile  bonds  given  in  pursuance  of  it  cannot 
Ik>  enforced,  unless  negotiable  and  in  the 
hands  of  innocent  holders  for  value. 
I'liowas  V.  Hnni'nvillc,  Ft.  K.  &*  P.  K.  Co., 
i6A>/t.&'  E/ig-.  A'.  C<is.  557.  109  (7.  S.  522, 
3  ^«/>.  Ct.  Rep.  315  ;  r eve  I  sing  2   Fed.  Rep. 

An  agreement  among  directors  whereby 
they  are  to  make  a  secret  profit  out  of  con- 
struction contracts  which  their  position  as 
directors  will  enable  them  to  make  is  void 
as  against  public  policy.  Shepaiig  Voting 
Trust  Cases,  60  Conn.  553,  24  At/.  Rep.  32. 

Tlie  director  of  a  railroad  corporation,  in 
all  matters  pertaining  to  the  construction 
of  its  road  and  the  acquisition  of  the  road- 
way, is  bound  to  act  as  the  representative 
and  for  the  benefit  of  the  company.  He 
cannot  acquire  for  himself  property  wliich 
it  is  his  duty  to  acquire  for  the;  company, 
and  which  is  necessary  for  its  purposes.  In 
respect  to  such  dealings  he  stands  upon 
the  same  footing  as  an  ordinary  trustee. 
nia/ce  V.  Buffalo  Creek  R.  Co.,  56  N.  V.  485. 
— -.-Xi'i'MKU  IN  MacNaughton  v.  Osgood,  3 
N.  Y.  S.  R.  795. 

If  a  director  of  a  railway  company  makes 
a  contract  for  tlie  building  and  equipping  of 
the  road,  and  reserves  a  private  interest,  or 
subsequently  becomes  interested  in  its  exe- 
cution with  a  view  to  participate  in  tlie 
P'-olits  of  the  contract,  the  cestuis  que  trust- 
ent,  or  stockholders,  may,  at  their  election, 
ratify  the  act,  and  insist  upon  the  advan- 
tages of  it,  or  disaffirm  it  in  ioto.  Gilman, 
C.  Sr»  S.  R.  Co.  V.  A'e//v,  77  HI-  426.— guor- 
INi;  People  v.  Logan  County,  63  111.  374. 

An  arrangement  made  by  directors  with  a 


contractor,  by  which  they  are  to  share  in 
the  profits  of  a  contract  for  the  construction 
of  the  road,  can  only  be  confirmed  by  the 
stockholders,  and  not  by  tlie  directors. 
Paine  v.  Lake  Erie  «3-  L.  R.  Co.,  31  Jnd.  283. 

Though  a  managing  director  of  a  cor- 
poration allows  a  contract  for  doing  work  of 
the  company  to  be  taken  in  the  name  of  a 
third  person,  but  with  a  view  of  securing  a 
personal  benefit  to  himself,  yet  where  the 
stockholders  have  knowledge  of  the  facts, 
and  have  power  to  prevent  the  completion 
of  the  contract,  and  the  relation  of  the 
director  is  not  that  of  an  undisclosed  prin- 
cipal, and  no  actual  fraud  is  shown,  con- 
structive fraud  will  not  be  presumed. 
Union  Pac.  R.  Co.  v.  Credit  Mohilier,  id  Ant. 
&>  Eng.  R.  Cas.  570,  1 35  Mass.  367. 

Certain  directors  of  a  corporation  owned 
stock  therein  in  partnership  with  plaintills. 
At  a  directors'  meeting  they  consented  to 
the  making,  by  the  corporation,  of  a  con- 
tract, which  plaintiffs  seek  to  have  avoided, 
on  the  ground  that  it  is  fraudulent  as  to 
stockholders.  The  directors  referred  to 
consented  to  the  contract,  relying  upon  as- 
surances e.vacted  by  them  in  behalf  of  the 
partnership,  and  with  its  knowledge,  that 
they  should  be  allowed  to  participate  in  the 
transaction  to  which  the  contract  related, 
and  to  share  in  the  profits  expected  to  be 
secured  thereby  from  the  corporation.  The 
partnership  subsequently  sought  to  avail 
itself  of  the  benefits  of  the  transaction  in 
accordance  with  such  assurances.  Held, 
that  the  principle  that  a  court  of  equity  will 
not,  at  the  suit  of  a  party  to  a  fraud,  grant 
affirmative  relief  from  sucii  fraud,  was  ap- 
plicable, and  precluded  the  granting  of  the 
relief  sought.  Weed  v.  Little  Falls  &^  1). 
R.  Co.,  2,1  Minn.  154,  16  iV.   IV.  Ref>.  851. 

Plaintiff  and  two  others  were  directors  of 
defendant  road,  and  the  two  took  a  lease  of 
certain  premises  over  which  the  company 
was  building  its  road  with  their  knowledge, 
which  lease  was  subsequently  assigned  to 
plaintiff.  The  road  was  operated  for  some 
two  years,  and  upon  the  company  refusing 
to  pay  the  rent  demanded  plaintiff  tore  up 
the  track,  and  filed  a  bill  to  restrain  tlie 
company  from  rebuilding  on  the  premises. 
Held,  that  it  was  not  error  to  refuse  the  re- 
lief sought,  and  to  enter  a  decree  directing 
him  to  surrender  the  roadbed  and  to  be 
perpetually  restrained  from  interfering 
therewith.  Blake  v.  Buffalo  Creek  R,  Co., 
56  N.   y.  485. 
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50.  Purchasing  corporatt-  property 
at  public  salt'.— If  a  tlircclorof  arailroad 
r()in[)any  purchase  the  rorpf)rate  property 
a',  an  cxeciition  sale,  he  liolds  it  subject  to 
the  rit^ht  of  the  company  to  demand  a  re- 
sale;  and  actual  fraud  or  advaiitatje  need 
not  l)c  shown  ;  but  a  director  who  is  a  judj;- 
nicnt  creditor  has  a  ri.niit  to  sell  the  proji- 
crtv  under  execution,  //oy/f  v.  /'/ii//sfw>x/i 
d"-*  J/.  A'.  (.''..  54  iV.  )'.  315;  fi-T'crsiiii:;  51 
Juir/i.  45,  47  J!a>/>.  104.— Ai'l'i.iKU  IN'  Mac- 
Nau;.;lilon  T'.  Osgood,  3  N.  Y.  S.  R.  795. 
Kivii.wi'.i)  IN  Meiropi'litan  El.  R.  Co. 
T'.  Manhattan  \l\.  R.  Co.,  15  Am.  &  Knij.  R. 
Cas.  I,  II  Ualy  (N.Y.)  373,  14  Abb.  N.  Cas. 
105. 

//  sffiiis  that  where  a  director  owning 
bonds  of  the  company  becomes  the  pur- 
clia.'^er  on  foreclosure,  an  action  cannot  be 
maintained  to  impress  a  trust  ui)on  the 
ptiiperty  for  the  benelit  of  stockiiolders, 
bi'cause  of  fraudulent  conduct  on  the  part  of 
the  director  in  procuring  tiie  default  which 
caused  the  foreclosure,  at  least  without 
payiiip  or  olTering  to  pay  to  him  the  amount 
of  the  bonds.  The  equity  of  the  stock- 
holders, if  any,  is  oidy  in  the  surplus  after 
payment  of  the  bonded  debt,  and  the  action 
woidd  be  in  elTcct  a  bill  to  redeem.  Har- 
pcndhtj^  V.  Munson,  12  ^lin.  &'  K^i;.  R.  Cas. 
408,  91  N.  v.  650. 

The  stockholders  directed  public  sales  of 
their  linds,  and  that  payment  might  be 
made  in  cash  and  in  their  bonds.  //t7(/,the 
payment  in  bonds  was  equivalent  to  cash. 
Directors  bought  at  the  sale  at  fair  prices, 
and  the  sales  were  conducted  o[)cnly  and 
fairly.  I/ilii.  the  sales  to  them  were  valid. 
ll'<i/h's  Appeal  78  Pa.  St.  370. 

.A  director  of  a  railroad  company  pur- 
chased the  railroad  belonging  to  his  cor- 
poration, at  a  judicial  sale  thereof,  without 
the  consent  of  the  corporation,  and  witlujut 
the  i)ermission  of  the  chancellor  by  whom 
the  sale  was  decreed.  Held,  that  the  cor- 
poration has  a  right  to  have  its  road  sur- 
rendered to  it  upon  placing  the  director 
who  purchased  it  tn  statu  <juo.  Ik-ing  a 
fiduciary,  iJie  director  could  not  purchase 
the  property  of  the  corjjoration,  even  at  a 
judicial  sale,  without  its  consent,  or  with- 
out the  permission  of  the  chancellor  by 
whom  the  sale  was  decreed.  Ccn'ii^t^ton  &^ 
L.  A'.  Co.  V.  Ihnvlrr.  9  Jitis/i  (A>.)  468.  -  Dis- 
TINC.UISIIKO  IN  Kitchen  j-.  St.  Louis,  K.  C. 
&  N.  R.  Co.,  69  Mo.  224. 

51.  TrauHni'tioiiH  in   Htock.— Direc- 


tors of  a  corporation  occupy  a  fiduciary  rela- 
tion to  it,  and  cannot  vote  to  themselves  ex- 
cessive compensation  for  their  services  in 
disposing  of  its  stock.  Freeman  v.  Sline. 
\irhihi.(ra?,yj. 

Directors  of  a  railroad  company  are  only 
trustees  in  a  general  sense,  and  may  purchase 
stock  from  stockholders  without  being  sub- 
ject to  the  stringent  rule  governing  dealings 
between  trustee  and  cestui  que  trust ;  and 
may  buy  up  stock  at  less  than  its  par  value 
and  sell  to  another  corporation,  giving  it 
the  control  of  the  company.  Deaderick  v. 
Wilson,  8  Puixt.  (Tenn.)  108. 

If  a  director  induces  parties  to  deliver 
him  an  order  for  stock  or  other  property, 
upon  the  ground  that  he  has  power  or  in- 
fluence to  control  the  action  of  his  com- 
pany in  establishing  or  promoting  new  lines 
or  branches,  and  such  director  has  no  such 
power  or  influence,  the  order  is  obtained  by 
deception  or  fraud,  and  the  contract  there- 
for cannot  be  enforced  in  equity.  Sargent 
V.  Kansas  Midland  R.  Co.,  48  Kan.  672,  29 
Pac.  Kep.  1063. 

The  capital  stock  of  a  corporation  is  a 
trust  fund,  and  cannot  be  sold  to  directors 
at  one  third  of  the  par  value  of  the  shares 
as  fixed  by  the  charter;  and  the  directors 
receiving  the  stock  under  a  resolution  of 
the  board  to  that  effect  are  liable  to  the 
company  and  its  assignee  for  the  benefit  oi 
creditors,  for  the  par  value  of  the  stock. 
Freeman  v.  Stine,  15  Phiia.  (Pa.)  37. — Fol- 
lowing Germantown  Pass.  R.  Co.  z/.  Fitlcr, 
60  Pa.  St.  131;  Ashhurst's  Appeal,  60  Pa. 
St.  290. 

52.  or  bonds.—//  seems  that  a  di- 
rector of  a  railroad  corporation  may  prop- 
erly own  its  bonds  secured  by  mortgage 
executed  by  it,  and  may  enforce  payment  in 
case  of  default  by  foreclosure.  Harpending 
v.  Munson,  12  Am.  &*  F.ng.  R.  Cas.  40S,  91 
A'.  J'.  650. — Following  Duncomb  v.  New 
York,  H.  &  N.  R.  Co..  84  N.  Y.  190.  88  N. 
Y.  I. 

The  director  of  a  railroad  corporation 
cannot  purchase  its  bonds  below  par  except 
on  peril  of  avoidance  by  the  courts  upon 
application  of  the  corporation.  liut  as  he 
may  be  the  lawful  holder  of  such  bonds, 
knowledge,  upon  the  part  of  a  purchaser 
from  him  for  value  and  in  good  faith,  of 
bonds  so  bought,  that  he  is  a  director  does 
not  put  such  purchaser  upon  intjuiry,  or 
charge  him  with  constructive  notice  of  tiie 
defect  in  the  title.    Where,  however,  bonds 
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are  taken  from  a  director  in  pledge  for  a 
precedent  debt,  the  pledgee  takes  no  better 
title  than  his  pledgor,  and  they  are  subject 
ill  his  hands  to  any  defect  in  the  title  of  the 
latter.  Dumomb  v.  New  York,  H.  <&*  A'.  A'. 
Co.,  4  Am.  6-  En;.::,  l^-  Cas.  293.  84  N.  Y. 
190;  re-'crsing  23  Hun  291. — Followed  in 
Il.irpending?'.  Munson,  12  Am.  &  Eng.  R. 
Cas.  408,  91  N.  Y.  650.  yuoiED  IN  Mari- 
ctt  1  &  C.  R.  Co.  V.  Mowry,  28  Hun  (N.  Y.) 
-y;  Metropolitan  El.  R.  Co.  v.  Manhattan 
Kl.  R.  Co.,  ■  -  Am.  &  Eng.  R.  Cas.  i,  1 1  Daly 
(X.  Y.)  373,  14  Abb.  N.  Cas.  103. 

If  a  director  in  a  corporation,  by  an 
aLjrcL-ment  with  his  co-directors,  sells  the 
bonds  of  the  comi)any  on  his  own  private 
account,  and  realizes  a  profit  thereon,  he 
will  be  required  to  account  for  that  profit 
to  the  creditor  or  stockholder  of  the  cor- 
])oration,  and  in  so  selling  is  a  trustee  for 
both  creditors  and  stockholders,  and  they 
will  be  protected  against  such  bargains. 
Widrig  V.  Nrd'port  St.  K.  Co.,  82  A>.  511. 

r>.*{.  IMisappropriatiiui  uf  funds.* — 
Directors  of  corporations  are  not  mere  fig- 
ureheads; they  are  trustees  for  the  company, 
for  the  stockholders,  and  for  the  creditors. 
They  must  not  only  use  good  faith,  but  also 
care,  attention,  and  circumspection  in  the 
affairs  of  the  corporation,  and  particularly 
in  the  safe  keeping  and  disbursement  of 
funds  committed  to  their  custody  and  con- 
trol. They  must  see  that  the  funds  are  ap- 
propriated as  intended  to  the  purposes  of 
the  trust;  and  if  they  misappropriate  them, 
or  allow  others  to  divert  them  from  these 
purposes,  they  must  answer  for  it  individu- 
ally. Ignorance  will  not  excuse  when  they 
have  the  means  of  knowledge.  Shea  v. 
Miibry,  i  Lea  (Ti-nn.)  319. 

Or  the  fund  itself  may  be  pursued  into 
the  hands  of  one  not  an  innocent  pur- 
chaser.    Grate  \.  Jxfdd,^  li.  Mon.{Ky.)  178. 

Divertini;  ilie  means  of  the  corporation 
from  paying  interest  on  preferred  mortgage 
claims  in  suit  is  evidence  of  an  intention  on 
the  part  of  the  directf>rs  to  bring  the  road 
to  sale.  Cimington  <S^  L.  A'.  Co.  v.  Btnoler, 
(^lUisli  (Ky.)  468. 

Where  railway  directors  have  collected 
subscrii)lions  and  taken  aid  notes  to  be 
used  in  building  the  road  and  in  discharg- 
ing existing  obligations,  an  individual  direc- 
tor cannot  apply  such  funds,  collected  by 

*  Misappropriation  by  directors;  intervention 
of  equity,  see  note,  3  Am.  &  Eng.  R.  Cas.  176. 


himself,  to  the  payment  of  his  own  personal 
share  of  any  obligation  made  jointly  with 
the  rest.  Hurt  v.  Brocktotty,  57  Mich.  189, 
23  N.  IV.  Rep.  725. 

Where  the  real  object  of  litigation  is  for 
the  purpose  of  requiring  officers  to  settle 
their  individual  liabilities  out  of  the  corpo- 
rate property,  it  is  an  abuse  of  process  of 
the  court,  though  the  action  be  nominally 
for  the  protection  of  the  company ;  and 
funds  paid  out  by  the  directors  in  settle- 
ment of  such  litigation  may  be  recovered 
back.  Erie  A'.  Co.  v.  Vanderbilt,  5  Hun 
(A^.  Y.)  123. 

Where  trustees  use  the  name  of  a  corpo- 
ration in  matters  conducted  for  their  pri- 
vate benefit,  with  knowledge  on  the  part  of 
him  with  whom  they  are  dealing,  it  is  no 
defense  to  an  action  brought  by  the  corpo- 
ration for  a  fraudulent  disposition  of  its 
property,  that  it  is  in  pari  delicto  because 
its  name  has  been  used  in  committing  the 
fraud.  Erie  R.  Co.  v.  Vanderbilt,  5  Hun 
{N.  Y.)  123. 

A  director  of  a  corporation  is  not  held  to 
the  strict  liability  of  a  trustee,  but  must 
show  reasonable  diligence.  He  is  not  liable 
for  an  improper  payment  sanctioned  by  him 
bona  fide  on  the  report  of  a  finance  commit- 
tee that  it  Wi.s  proper.  In  re  Railway  &'  G. 
L.  Imp.  Co.,  42  L.  T.  206,  28  \V.  R.  541. 

5-1:.  Ksitiii<-ati<»ii  l>y  coritoratioii.— 
The  fact  that  the  resolution  of  a  railroad 
authorizing  the  purchase  of  property  only 
authorized  the  directors  to  purchase  the 
land  does  not  of  itself  imi)air  an  agree- 
ment that  the  directors  made  with  the 
grantor  that  it  should  be  used  for  a  public 
highway,  if  the  corporation  subsequently 
approved  such  agreement  and  ratified  their 
action.  People  v.  Eel  River  <3-  E.  R.  Co.,  98 
Cal.  665,  33  Pac.  Rep.  728. 

Where  directors  of  a  company  make  a 
settlement  and  give  the  company's  n<jtes 
for  an  indebtedness,  the  settlement  will  be 
deemed  as  ratified  by  the  company,  where 
it  has  paid  interest  on  the  notes  for  ten 
years  without  question,  and  where  reports 
have  been  made  from  time  to  time  and  ac- 
cepted, referring  to  the  notes  as  outstand- 
ing obligations.  Kelley  v.  Nnvburyport  &• 
A.  Horse  R.  Co.,  24  Am.  &>  Eng.  R.  Cas.  27, 
141  Mass.  496,  6  N.  E.  Rep.  745. — Di.stin- 
GUISHED  IN  St.  Janus  Parish  i:  Newbury- 
port  &  A.  Horse  R.  Co.,  141  Mass.  500. 

It  is  immaterial,  as  against  strangers, 
whether   the   person   acting  as    managing 
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director  of  a  corpor.-ition  received  a  specific 
appointment  to  tliat  position  from  the 
hoard  of  directors,  if  lie  lias  loiij,'  acted  in 
that  capacity  without  ol)jection,  and  if  his 
services  as  siicii  have  l)efn  invariably  ac- 
cepted. Walker  v.  Detroit  Transit  R.  Co., 
47  A/i,/i.  33S.  II  A'.  ;/'.  A',/.  187. 

A  rcsohition  a|)pciiniing  a  (■<)niinittce  rep- 
reseniin;^  a  corporation  authorized  a  lease 
for  a  tcini  of  years,  but  the  lease  as  exe- 
cuted was  (or  an  indeliniie  time.  Held, 
thai  tile  company  ratified  the  lease  by  the 
receipt  of  rent,  ami  by  other  acts  re(o<,'niz- 
in^  its  existence,  and  by  sullering  the  lessee 
t'l  act  upon  the  lease  to  the  company's 
damage.  / 'iiion  Uriil^^e  Co.  v.  T/oj'  cr-»  L. 
A'.  Co..  7  /.a/is.  (X.  ]'.)  240. 

The  directors  of  a  railway  company  may 
ratify  a  coiuract  made  on  their  behalf,  if 
they  could  have  made  a  similar  contract 
themselves;  and  havinjj  ratified  a  contract, 
they  cannot  repudiate  it  where  they  have 
given  possession  thereunder.  li'i/so)i  v. 
West  Hartlepool  R.  &•  H.  Co..  1 1  Jur.  N.  S. 
124,  34  L.  J.  Cli.  241,  2  De  G.,J.  (5-  i".  475, 
13  //'.  A".  361,  II  L.  T.  692. 

Where  a  manaj^er  of  a  railway  company 
contracts  without  authority  for  the  con- 
struciif)n  of  a  branch  line,  such  contract  is 
ratified  l)y  the  directors  and  is  bindinjf 
upon  them  if  they  carry  it  out  by  construct- 
injj  the  line  and  erectintj  the  necessary 
plant  and  machinery.  Wilson  v.  West  Hartle- 
pool R.  &•  //.  Co.,  1 1  Jur.  X.  S.  1 24,  34  L.  J. 
Clt.  241,  2  De  a..  J.  &•  S.  475.  13  VV.  R.  361, 
1 1  Z..  T.  692. 

3.  In  Their  Relation  to  the  Stockholders, 

55.  In  gciM'rnl.  —  Under  the  general 
power  j;iven  to  directors  to  make  and 
modify  contracts  of  the  corporation,  the 
directors  may  modify  a  contract  between 
two  corporations,  whereby  one  guarantees 
the  other  a  certain  annual  dividend  on  its 
capital  stock.  l''lai:;g  v.  Manhattan  R.  Co., 
4  Am.  &^  /:■//i,^  A'.  Cas.  140.  10  /'ed.  Rep. 
413.  20  Blatchf.  {U.S.)  142.— Following 
Hoyt  z/.  Thoni[)S()n,  19  N.  Y.  207;  McCul- 
lough  V.  Moss,  5  FJen.  (N.  Y.)  567.— Quotkd 
IN  Nettles  V.  Marco,  33  So.  Car.  47. 

Settlements  between  the  company  and 
Stockholders  to  whom  the  company  is  in- 
debted may  be  made  by  the  directors, 
nothing  wrong  or  fraudulent  appearing, 
they  being  but  a  mere  adjustment  of  cross- 


demands.     Macon  (S»  A.   R.   Co.  v.  Vason, 
57  (-'a.  314. 

Under  section  7,  chapter  159  of  the  Acts 
of  the  Twentieth  General  Assembly,  Iowa, 
making  the  directors  of  a  railroad  company 
receiving  taxes  voted  in  aid  thereof  liable 
to  any  of  its  stockholders  in  double  the 
amount  of  the  par  value  of  his  stock  in  the 
event  of  their  voting  to  bond  or  mortgage 
the  road  to  exceed  the  amount  of  eight 
thousand  dollars  per  mile  if  a  narrow-gauge 
road,  or  sixteen  thousand  dollars  per  mile 
if  a  broad-gauge  road,  no  liability  arises 
where  such  an  encumbrance  is  voted  prior 
to  the  voting  of  the  tax,  and  is  executed 
and  recorded  before  such  tax  is  collected 
and  paid  to  the  company.  IValler  v. 
Birchard,  82  /mva  388.  48  A',  ff.  Rep.  71. 

Where  the  interests  of  two  railroad  com- 
panies are  directly  antagonistic,  agreements 
between  them,  entered  into  by  their  boards 
of  directors,  are  voidable  at  the  option  of 
the  stockholders  of  one  company,  three  of 
the  board  of  directors  of  which  are  direc- 
tors and  stockholders  in  the  other  com- 
pany; and  it  is  immaterial  that  the  three 
stockholders  in  question  constituted  a 
minority  of  the  board  of  the  company 
seeking  to  set  the  agreement  aside,  and 
were  a  minority  f  the  board  at  the  meet- 
ing of  the  directors  adopting  the  agree- 
ment. Metropolitan  El.  R.  Co.  v.  Manhat- 
tan El.  R.  Co.,  15  ^/w.  &'  Eng.  R.  Cas.  1, 
II  £>alj'  (A-  1'.)  373,  14  .IM.  X,  Cas.  103.— 
Quoting  Aberdeen  R.  Co.  v.  Blaikie,  i 
Macq.  H.  L.  Cas.  461 ;  Duncomb  7/.  New 
Y(;rk,  H.  &  N.  R.  Co.,  84  N.  Y.  190;  Wal- 
lace T.  Long  Island  R.Co.,  12  Hun  460.  Rk- 
viK.wiNG  Jackson  v.  New  York  C.  R.  Co., 
2  T.  &  C.  (N.  Y.)  653  ;  Warden  v.  Union  Pac. 
R.  Co..  103  U.  S.  651  ;  Hoyle  v.  Platts- 
burgh  &  M.  R,  Co.,  54  N.  Y.  315  ;  Foster  v. 
Oxford,  W.  cS:  W.  R.  Co.,  13  C.  B.  200; 
United  States  Rolling  Stock  Co.  7/.  Atlantic 
&  G.  W.  R.  Co.,  34  Ohio  St.  450;  In  re 
East  Norfolk  Tramways  Co.,  L.  R.  5  Ch.  D. 
963- 

Directors  appointed  by  the  state  in  a  rail- 
road company  chartered  by  the  state  are, 
individually  and  officially,  equally  responsi- 
ble to  the  stockholders,  with  the  directors 
elected  by  them,  for  the  management  of 
the  affairs  of  the  company.  Shea  v.  Knox- 
ville  6-  K.  R.  Co.,  6  Baxt.  (Tenn.)  277. 

The  directors  of  a  corporation  are  its 
officers  or  agents,  and  represent  the  interests 
of  that  abstract  legal  entity  and  of  those 
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who  own  the  shares  of  its  stock.  One  of 
the  objects  of  creatinj,'  a  corporation  by 
law  is  to  enable  it  to  make  contracts,  and 
these  contracts  maybe  made  with  the  stock- 
holders as  well  as  with  others.  Addison  v. 
/.(•r.'/f,  9  Am.  &'  Eni[.  A'.  Cii.<>:  702,  75  Fit. 
170.— Quoting  Twin-Lick  Oil  Co.  w.  Mar- 
bury,  91  U.  S.  588. 

The  act  incorporating  a  tramway  com- 
pany provided  that  the  carriages  might  be 
moved  by  animal  power,  and,  with  the  con- 
siiit  of  the  board  of  trade,  by  steam  or 
other  mechanical  power.  The  directors, 
who  e.\[)ected  that  the/  would  without  dilfi- 
ciilty  obtain  ttie  consent  of  the  board  of 
trade,  issued  a  prospectus  in  whicii  they 
stated  that,  by  their  special  act,  the  com- 
pany had  a  right  to  use  steam  power  instead 
of  horses.  The  plaintiff  took  shares  on 
tiie  f.iiih  of  this  prospectus,  and  stated  in 
his  evidence  that  he  was  induced  to  take 
them  by  the  statement  that  the  company 
had  the  right  to  use  steam  power,  and  also 
by  his  knowledge  of,  and  interest  in,  the 
locality,  and  his  confidence  in  the  character 
of  the  directors.  Tlie  board  of  trade  re- 
fused their  sanction  to  the  use  of  steam 
power,  and  the  company  was  wound  up. 
The  plaintiff  brought  an  action  against  the 
directors,  claiming  damages  for  their  mis- 
statement in  the  prospectus.  //r/d  (re- 
versing the  decision  of  Stirling,  }.),  that  the 
directors  were  liable  for  the  misstatement, 
as  it  was  made  without  reasonable  ground 
for  tlieir  believing  it.  JWi  v.  Dcrry,  37 
C7/.  n.  541. 

The  amount  of  damages  to  be  recovered 
by  tlie  plaintiff  was  the  difference  between 
tile  price  paid  by  him  for  the  shares  and  the 
real  value  of  the  shares  at  the  time  of  allot- 
nieiit;  and  such  value  must  be  ascertained 
not  by  the  market  value  of  the  shares  at 
the  time,  but  by  the  light  of  subsequent 
events,  including  the  result  of  the  winding 
up  of  the  company.  Peek  v.  Dcrry,  37  Ch. 
A  541. 

5(J.  Iti(;IitM  of  iiinjnrity  stock- 
lioltler. — Directors  of  a  corporation  who 
are  in  office  cannot  dispute  the  right  of  a 
stockholfler  holding  a  majority  of  the  stock 
to  have  an  election  in  accordance  with  the 
by-laws,  on  the  ground  that  he  intends  to 
use  his  lei^al  rights  for  purposes  detrimental 
to  the  interests  of  the  corporation,  and  that 
the  desiied  election  is  merely  a  step  toward 
that  end.  Camden  &*  A.  R.  Co.  v.  Elkins,  37 
N.J.  Eg.  273;  affirming  36  N.J.  Eg.  467. 


A  contract  between  two  railroad  com- 
panies for  an  exchange  of  passengers  and 
freight  and  for  a  division  of  earnings  ac- 
cording to  the  distance  each  company  car- 
ries the  passenger  or  freight,  is  within  the 
discretionary  powers  of  the  board  of  direc- 
tors; and  a  majority  stockholder  cannot 
enjoin  such  contract,  where  he  does  not 
show  that  he  will  be  injured  thereby,  or 
any  fraud  or  dishonest  purpose  on  the  part 
of  the  directors.  ElLins  v.  Camdnt  &•  A. 
K.  Co.,  II  Am.  &•  Kvg.  K.  Cas.  579,  36  A.  J. 
Eg.  241. 

57.  CoiiNont  4>f'stockliol(1«>r  to  ac- 
ceptance ol'aiiiciKliiieiit  «>t'  clinrtcr.* 
— The  board  of  directors  may  act  for  and 
represent  the  stockholders  in  matters  with- 
in the  scope  of  the  powers  conferred  upon 
them  by  the  charter  ;  but  wlien  they  under- 
take to  accept  a  legislative  amendment  of 
the  charter,  they  act  beyond  the  scope  of 
their  authority,  and  their  act  is  not  obliga- 
tory upon  the  corporation.  Mississippi,  O. 
&^  A'.  A'.  A'.  C"<'.  V.  O'lis/t-r,  24  ./Irk.  96. 

68. to    luasiiig   of   road. — The 

board  of  directors  of  a  railroad  coin|iany 
have  no  authority,  without  the  sanction  <jf 
a  lawful  meeting  of  the  stockholders,  to 
make  a  lease  for  years  of  the  road  and 
property  of  the  company,  with  authority  to 
the  lessees  to  operate  the  road  and  to 
charge  for  carrying  upon  it.  S/ez>ens  v. 
Davison,  18  Cratt.  (  Va.)  819. 

A  majority  of  the  board  of  directors  of  a 
passenger  railway  company  have  no  such 
power,  though  controlling  a  majority  of  the 
stock.  Martin  v.  Continental  Pass.  K.  Co., 
14  Phila.  (Pa.)  10. 

Nor  have  they  any  power  to  bind  tiie 
corporation  by  an  agreement  modifying  im- 
portant covenants  in  an  existing  lease  with- 
out the  Jissent  of  the  stockholders.  Metro- 
politan El.  A'.  Co.  V.  Manhattan  El.  R.  Co.,  1 5 
Am.  d"  Eng.  R.  Cas.  i,  11  Dafy  (N.  1'.) 
373,  ]4A6l>.  A'.  Cas.  103.— DiSTiNf.ui.sHiNG 
Fisher  v.  New  York  C.  &  H.  R.  R.  Co.,  46 
N.  Y.  644;  Central  Cross-town  R,  Co.  7'. 
Twenty-third  St.  R.  Co.,  54  How.  Pr.  183. 
Rkviewinc,  Chicago  City  R.  Co.  v.  Aller- 
ton,  18  Wall.  (U.  S.)  233. 

A  by-law  of  the  stockholders  provides 
that  no  contract  shall  be  made  by  the  di- 
rectors involving  the  franchise  of  the  road, 
except  the  same  be  approved  by  a  general 
meeting   representing    a    majority  of    the 

*  See  also  Charters,  30. 
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stock,  after  being  rcconiniciuled  by  a  ma- 
jority of  the  siockliolders.  Thou;,'!!  a  lease 
made  by  the  directors  docs  not  involve  the 
essential  franchise  of  the  company  to  be  a 
corporation,  yet  if  it  authorizes  the  lessees 
to  take  toll  upon  the  road,  it  involves  a 
franchise  within  the  meaning  of  the  by- 
law, and  is  null  and  void.  Slt-vens  v.  Davi- 
son. 1 8  Gra/L  (  I' a.)  819. 

5t).  A<ts  tliat  «Ii rectors  may  por- 
lonii  witlMHit  roiK-urreiice  of  »tofk- 
lioldrrs.— Individual  stockholders  cannot 
(lui'siion  in  judicial  proceeding  the  corpo- 
rate acts  of  directors,  if  the  same  are  with- 
in the  powers  of  the  corjioralion  and  in 
furtherance  of  its  purposes,  are  not  unlaw- 
ful or  against  good  morals,  and  arc  done  in 
good  faith  and  in  tiie  exercise  of  an  honest 
judgment,  yuustions  of  policy  of  man- 
agement, of  expediency  of  contracts  or  ac- 
tion, of  adequacy  of  consideration,  not 
grossly  disproportionate,  of  lawful  appro- 
priation of  corporate  funds  to  advance  cor- 
porate interests,  are  left  solely  to  the  hon- 
est decision  of  the  directors  if  their  powers 
are  without  limitation  and  free  from  re- 
straint. KUerman  v.  Chicago  J.  K.Sr'  U.  S. 
y.  Co.,  49  A'.  /.  /•:<^.  217.  23V///.  Jfep.  287.— 
(Ji DTING  Eastern  Counties  R.  Co.  v. 
Hawkes.  5  H.  L.  Cas.  331.— Approved  in 
Tod  V.  Kentucky  Union  Land  Co.,  57  Fed. 
Rep.  47. 

Hy  section  3248  of  the  Ohio  Rev.  St.  the 
powers,  business,  and  property  of  the  cor- 
poration having  a  capital  stock  must  be  ex- 
ercised, conducted,  and  controlled  by  its 
board  of  directors,  who  are  duly  elected 
and  qualified ;  and  a  court  of  equity  will 
not,  on  the  application  of  a  stockholder, 
interfere  with  its  management  and  control 
of  the  corporate  business,  while  acting 
witnin  the  scope  of  its  authority,  i.nless 
tncy  are  guilty  of  a  breach  of  trust  to  the 
injury  of  such  stockholder.  Sims  v.  hrook 
lyn  St.  R.  Co.,  4  Am.  &•  Eiig.  R.  Cas.  132,  37 
Onto  St.  556.— Followed  in  Teachou>.  v. 
Des  Moines  B.  G.  St.  R.  Co.,  75  Iowa 
722 

This  principle  is  applicable  to  the  action 
of  the  board  of  directors  in  receiving  sub- 
scriptions for  that  portion  of  the  author- 
ized capital  not  taken  before  the  corporation 
was  organized,  where  it  will  promote  the 
objects  of  the  corporation.  A  subscription 
for  such  stock  made  by  one  member  of  the 
board,  with  the  consent  of  the  others,  and 
payment  of  the  par  value  thereof,  when  the 


transaction  is  free  from  fraud  and  is  bene- 
ficial to  the  corporation,  will  not  be  set 
aside  at  the  instance  of  a  stockholder  when 
no  action  has  been  taken  to  withhold  such 
stock  from  subscription  or  sale.  Sims  v. 
Brooklyn  St.  R.  Co.,  4  Am.  &^  Eiig.  R.  Cas. 
132,  37  Ohio  St.  556. 

A  provision  in  a  railroad  charter  author- 
izing the  directors  "to  decide  the  time, 
manner,  and  proportions  in  which  the  stock- 
holders shall  pay  for  their  shares  of  stock," 
gives  the  directors  the  power  to  take  notes 
for  such  payments  payable  in  the  future. 
Blunt  v.  Walker,  11  Wis.  334. 

Where  a  charter  vests  control  "of  the 
property,  business,  and  alTairs"  of  the  com- 
pany in  the  president  and  board  of  directors, 
and  authorizes  the  issue  and  sale  of  bonds 
secured  by  a  mortgage,  such  bonds  may  he 
issued  and  the  mortgage  executed  without 
the  concurrence  of  the  stockholders;  rid 
the  fact  that  another  provision  of  the  charier 
provides  that  a  consolidation  with  another 
company  should  not  be  effected  without  the 
concurrence  of  the  stockholders  cannot  be 
construed  as  requiring  such  concurrence  :is 
to  the  bonds  and  mortgage.  Hodiicr  v 
Kentucky  &-  G.  E.  R.  Co..  7  Ee,l.  Rr/>.  793- 
— Following  Kelly  v.  Calhoun,  95  U.  S. 
710;  Martin  v.  Mobile  &  O.  R.  Co.,  7  Bush 
(Ky.)  177;  Galveston,  H.  &  H.  R.  Co.  7/. 
Cowdrey,  11  Wall.  (U.  S.)  476. 

4.  /«  TAeir  Relation  to  Creditors  of  the 
Company. 

60.  In  general. — The  directors  of  an 
insolvent  railroad  corporation,  while  it  is 
under  their  management,  hold  the  position 
of  trustees  of  its  assets  for  the  benefit  of  its 
creditors,  and,  if  themselves  creditors,  can- 
not secure  to  themselves  any  preference  or 
advantage  over  other  creditors.  Bradley  v. 
Farvell,  i  Holmes  (I/.  S.)  433.  Smith  v. 
Putnam,  61  A'.  //.  632. 

01.  Dank  discounting  note.— When 
a  bank  discounts  the  note  of  a  railroad  com- 
pany, secured  by  the  individual  notes  of  the 
company's  directors  as  collateral  security, 
upon  default  in  payment  of  such  note,  the 
obligation  of  the  directors  to  the  bank  be- 
comes absolute,  notwithstanding  the  fact 
that  the  company  deposited  in  the  bank 
funds  sufficient  to  pay  this  note,  and  before 
its  maturity  was  permitted  to  overdraw  its 
account,  the  bank  being  under  no  obligation 
to  pay  off  the  note  of  the  company  with 
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tlic  funds  so  deposited.     Street  v.  Old  Town 
Jul  Ilk,  67  JA/.  421,  10  At  I.  Kep.  319. 

<H2.  Hoiidliol«l«rs.— A  trustee  or  direc- 
tor of  a  corporation  may  enforce,  equal 
with  other  boiidiioldcrs,  bonds  jjiven  by  the 
company  to  liini  to  secure  a  debt;  but  he 
cannot  do  so  wlien  the  money  for  whicii  the 
debt  was  incurred  did  not  go  to  increase  tiie 
fund  from  which  the  bondliolders  arc  to  be 
paid.  Duiuomb  v.  New  York,  H.  &^  jV.  A'. 
Co.,  22  Hun  (A'.   }'.)  133. 

O.'i.  Delieiitiirv  holders.— Where  the 
directors  issue  a  debenture  bond  and  receive 
payment  therefor,  and  such  bond  is  subse- 
quently declared  void,  as  being  in  excess  of 
the  borrowing  powers  of  the  company,  a 
director  who  participated  in  the  transaction 
is  liable  as  for  a  breacli  of  warranty.  U'eeis 
V.  Propert,  L.  K.  8  C.  P.  427. 

((4.  Judgiiieiit  creditors.— The  di- 
rectors of  the  Lexington  &  Ohio  R.  Co. 
could  not  be  made  responsible  beyond  the 
amount  of  the  funds  which  was  wrongfully 
distributed  to  the  stockholders,  and  are  en- 
titled to  have  that  amount  refunded  if  made 
liable.  Lexington  <&>•  O.  R.  Co.  v.  liriitges,  7 
B.  Mon.  {Ky^  556. 

The  directors  may  rely  upon  the  lapse  of 
time  in  a  proceeding  in  chancery  by  a  judg- 
ment creditor  of  the  company  to  render 
them  personally  responsible  on  account  of 
an  improper  distribution  of  the  money  of 
the  company  as  dividends  when  there  was 
in  fact  no  profit  to  divide.  Lexington  &*  O, 
A".  Co.  V.  Bridges,  7  B.  Mon.  (Ay.)  556.— 
Following  Kane  v.  Bloodgood,  7  Johns. 
Ch.  (N.  Y.)90. 


DISABILITY. 

Of  infancy  or  coverture,  effect  of  landowner's, 
sec  F.MiNKNT  Domain,  t27<K 

under  statute  of  limitations,  see  Death 

I'.v  WkoNcKii,  Act,  104. 

Personal,  failure  to  inform  carrier  of,  see 
Carfuack  of  Passenokrs,  ;{f>7. 

When  ground  for  recoveryunder  accident 
policy,  see  Accipknt  Insuuanck,  ^i. 

—  stops  statute  of  limitations,  sec  Limita- 
tions OK  Actions,  00-7ii. 


DISCHAROE. 

Of  employes,  generally,  see  Emi'Lov<::s,  7-9. 
Obedience  to  order  through  fear  of,  sec  Em- 

I'l.oYKs,  Injukiks  TO,  4:{7. 
Obtaining  other  employment  after,  see  Em- 

PLOYKS,    17. 


Of  g^arnishee,  sec  AxTAfiiMKNT,  ktc,  02. 

—  judgments,  see  Jiucmknt,  kic,  tiU-4t. 

—  mechanics'  lien,  see  Likns.  2K-:I<>. 

—  negligent  servant  after  accident,  admis- 

sibility of  evidence  of,  see  K\  ii>kn(  k.  ;JJ». 

—  receivers,  generally,  sec  Rkckivkks,  171- 

17«. 

—  receiver,  effect  of  on  liability  of  company 

for  his  acts  and   torts,  sec   Rkckivkks, 
185. 

enforcement  of  claims  after,  see  Mok  r- 

GAiiKs,  2:J4. 

—  superintendent,  action  for  unlawful,   see 

SUI'ERINTENUEM,   7. 


DISCLAIMER. 

In  patent  law,  see  Patents  for  Inventions, 
lO. 


DISCLOSURE. 

Of  value  by  shipper,  necessity  of,  see  Car- 
riage OF  Mekcuandise,  nM>-203. 

or  contents  of  baggage,  see  Baggage, 

88-00. 


DISCONTINUANCE. 

Of  actions,  generally,  see  Actions,  15. 

—  appeals,  see  Eminent  Domain,  052. 

—  bankruptcy  proceedings,  see  Bankruptcv 

O. 

—  condemnation  proceedings,  see   Eminent 

Domain,  »08-»82. 

—  highway,    rights    of    abutters    on,    see 

Streets  and  Hk.iiwavs,  202. 

—  streets    or    highways,   see    Streets   and 

Highways,  31-aO. 


DISCOUNT. 

Issuing  paid-up  stock  at  a,  see  Stock,  O. 
Of  draft  attached  to  bill  of  lading,  see  Hii.ls 

OK  Ladim;,  128. 
On  fare,  for  purchase  of  ticket,  see  Tickets 

and  Fares,  121. 
Passenger  without  ticket  not  entitled  to, 

see  Ejection  of  Passenokrs,  24. 
When  unlawful  as  unjust  discrimination,  see 

Interstate  Com.merce,  Ol. 


DISCOVERY;   INSPECTION. 

Discretion   as  to  granting  or  refusing,  see 

Ari'EAi.  AND  Error.  21. 
Of  animal   on   track,    duty  after,   see   Ani- 
mals, Injuries  Tf>.  (JIJ. 
1.  Bills    of  di.scovery.— In  a  bill  in 
equity  against   a    railroad   corporation,  an 
officer  of  the  ror|)oration  cannot  be  joined 
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as  a  defendant  for  the  purpcjsi;  of  a  discov- 
ery of  matters  not  within  liis  knowledge  as 
such  officer,  or  learned  hy  iiim  while  in  the 
service  or  as  a  nieniber  of  ilie  corporation, 
or  of  matters  wliicli  took  place  before  the 
cor;;')ration  was  forn;ed,  or  in  which  it  had 
no  part,  iJ'.ouyh  it  appears  that  throutrh 
other  sources  of  informaiioii  the  otlicer 
happens  to  have  olilained  .such  knowlcdi;!.'. 
McLomh  V.  t./iicinjt>,  St.  L.  &*  A'.  (J.  A'.  Co., 
19  liUxtclif.  ('  ,  .s'.)  69. 

A  ju:i>;riient  creditor  of  an  Ohio  corpora- 
tion may  uiaintain  a  bill  in  equity  in  Mas- 
sachusetts aj,'ainst  the  oliicers  of  the  corpo- 
rati(jn  who  reside  in  the  latter  state  for  a 
discovery  of  the  names  of  the  stockholders 
and  tlic  amount  of  stock  hild  by  each, 
with  a  view  of  enforcing  the  judgment 
against  such  stockholders  in  Ohio.  Post  v. 
loLdo.  C.  &»  St.  L.  R.  Co.,  144  .Mass.  341, 
1 1  A'.  E.  Rep.  540. — Ol'ollNMi  Burgess  v. 
Sniiih,  2  Ha  I).  Ch.  (N.  Y.)  276.  Ki;vii;w- 
im;  Hent  v.  Young,  9  Sim.  180;  Reiner  v. 
Salisbury.  2  Ch.  1).  378. 

Where  a  prosecution  for  a  penalty  is 
b.'irred  l)y  the  statute  of  limitations,  a  party 
catinot  refuse  to  discover  matters  connected 
with  the  transaction  on  the  ground  that 
such  evidence  will  induce  an  exposure  to 
liic  |)cnalty.  Miinchester  (s*  L.  R.  Co.  v. 
Concord  R.  Co.,  (X .  H.)  47  Am.  S>^  Eiig.  R. 
Cits.  359. 

A  railway  com,  ,',ny  sued  by  a  passenger 
injured  in  a  collision  cannot  be  interro- 
gated, in  the  absence  of  special  circum- 
stances, as  to  what  was  tiic  cause  of  the 
accident,  or  wliether  it  possessed  or  iiad  the 
care  of  that  with  which  the  train  collided. 
lUchervaises.  Greet  Western  R.  Co.,  40  /,. 
y.  C.  P.  8,  A.  R  0  C.  P.  36,  23  /..  T.  808,  19 
ff.  R.  229. 

1.  liiM|icctioii  of  dociiiiioiits,  etc., 
((('iicrally. — Where  a  petition  is  tiled  for 
tiie  inspection  of  books  and  papers  of  a  cor- 
poration, avcrnicnts  made  merely  up'jn  in- 
formation and  belief  are  insutVicient,  where 
they  fail  to  disclose  the  source  of  such  in- 
formation. Centra/  Cross- tinvn  R.  Co.  v. 
Twenty  tf...  d  St.  R.  Co..  53  lliTw.  Pr.  (A'.  1'.) 

45- 

Defenchmt  company  agreed  to  i)ay  plain- 
titfs  §150000  if  they  succeeded  within  a 
reasonable  time  in  securing  the  making  of 
a  contract  with  a  responsible  person  t  » 
build  defendant's  road.  In  an  action  m 
recover  this  amount  plaintiffs  alleged  that 
the  conlnci  was  executed  in  duplicate,  one 


part  of  which  was  held  by  defendant,  and 
that  plaintiffs  liad  no  other  means  of  prov- 
ing the  contract.  It  appeared  that  to 
entitle  plaintiffs  to  recover  they  niuil  prove 
the  execution  of  the  contract.  Hfld,  that 
an  order  for  the  discovery  of  the  duplicate 
in  defendant's  possession  was  properly 
granted.  Smith  v.  Seattle,  /,.  S.  &*  E.  R. 
Co.,  41  A'.   )'.  .s'.  A".  672,  61  Hun  627. 

;j.  l>o<»ks.— v^  party  desirous  of  dis- 
covery must  show  that  the  booKS  or  papers 
which  he  seeks  to  have  produced  contain 
evidence  relating  to  the  merits  of  the 
action.  He  must  slate  the  facts  and  cir- 
cumstances upon  which  the  discovery  is 
claimed  wiiii  sutFicient  fulness  to  satisfy 
the  court  that  there  is  reason  to  believe 
that  the  books  or  papers  which  he  seeks  to 
obtain  do  in  fact  contain  material  evidence. 
It  is  not  enough  that  the  party  believes  or 
is  advised  that  such  books  or  (tapers  con- 
tain material  evidence.  Thompson  v.  Erie 
R.  Co.,  9  AM.  Pr.  N.  S.  (X.  V.)  212.— 
Quoting  llovt7'.  American  Kxch.  Bank,  i 
Duer  (N.  Y.)  655  ;  Livcrmore  ?'.  St.  John,  4 
Robt.  (N.  Y.)  12;  Lefferts  7'.  Brampton,  24 
How.  I'r.  (N.  Y.)  257. 

Where  a  corporation  of  a  distant  state  is 
a  defendant  and  an  inspection  of  its  books 
is  demanded,  the  order  should  only  grant 
an  inspection  of  such  books  as  are  in  the 
state  where  the  suit  is  brought ;  and  as  to 
others,  it  should  direct  sworn  copies  of  their 
contents  to  be  furnished  so  far  as  relate  to 
the  subject-matter  of  the  controversy,  to 
be  delivered  in  a  reasonable  time.  Ervin  v. 
Oref;;on  R.  &*  X.  Co.,  22  II tin  (A'.    J'.)  566. 

The  discretion  vested  in  the  court  under 
N.  Y.  Code  Civ.  Pro.  ch.  8,  art.  4,  allowing 
an  inspection  of  books  or  other  documents 
in  the  hands  of  an  adverse  party,  shoidd  be 
liberally  exercised,  to  enable  parties  to 
properly  prepare  for  trial ;  and  when  the 
application  is  by  stockholders  to  prevent  a 
consolidation  of  their  company  with  a  for- 
eign corporation  an  order  forthe  inspccnon 
of  the  books  and  pa|)ers  relating  to  the 
merits  of  the  action  ;::  properly  granted. 
Hart  v.  Ogdenslnirg  C-^  I..  C.  R.  Co.,  23  A'. 
1'.  Supp.  713,  69  Hun  497,  52  A'.  )'.  .V.  R, 
834. 

The  usual  affidavit  on  production  of  doc- 
uments, made  by  ai,  officer  of  the  defend- 
ants, contained  a  statement  that  the  de- 
fendants objectra  to  produce  their  repairs 
book  and  trair  register,  hut  that  they  woidil 
produce  sucli  portions  of  the  books  "us  ate 
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relevant,  for  inspection  at  the  offices  of  the 
company";  and  a  furtiier  statement  that 
the  company  "  had  scaled  up  such  parts  of 
the  said  books  as  do  not  relate  to  the  mat- 
ters ill  question  in  this  action."  At  the 
trial  the  plaintiff  called  as  witnesses  the 
train  dispatclicr,  locomotive  engineer,  and 
an  cniiiiie  driver  of  the  defendants.  The 
])r<si(ling  jiidtce  refused,  on  tiie  evidence 
tlun  given,  to  direct  the  books  to  be  un- 
se:!k'd.  Held,  that  the  facts  of  the  case 
showed  a  right  in  the  plaintiff  to  have  these 
books  of  the  conipany  produced.  Moxley 
v.  Canada  Ail.  K.  Co.,  1 1  Out.  Pr.  39 ;  rnu-rs- 
ing  10  Out.  Pr.  553.— ApI'LVING  and  kx- 
I'l  AINING  Attorney  General  v.  Emerson,  10 
y.  B.  D.  191.  Explaining  Jones  I/.  Monte 
Video  Gas  Co.,  5  O.  B.  D.  556. 

An  employe  suing  a  railway  company  for 
inijiropcrly  discharging  \\\\\.  may  have  an 
iiis|)ection  of  all  minutes  or  entries  in  the 
company's  books  having  any  reference  to 
his  employment,  /////v.  Great  H'estan  K. 
Co.,  10  C.  J).  i\.  S.  148. 

The  court  may  order  discovery  by  a  rail- 
way company  of  the  contents  of  books 
e.\tending  over  a  series  of  years,  to  show 
the  receipt  of  goods,  specifically  described, 
dehvered  to  them  for  carriage.  Ha//  v. 
London  &^  /V.   IV.  A\  Co.,  35  L.  T.  848. 

In  an  action  by  the  secretary  against  a 
provisional  committeeman  of  a  projected 
railway  company  for  arrears  of  salary,  the 
defendant  will  be  permitted  to  inspect  and 
take  copies  of  the  minute  book  of  the  com- 
Iiany  containing  resolutions  of  the  manag- 

,'  committee  referred  to  in  the  plaintiff's 
I     ticulars.     Shaw  v.  ho/ims,  3  C.  I>.  952. 

-I.  reports.— Plaintiff,  in  an  action 

for  personal  injuries  received  while  a  pas- 
senger on  defendant's  line,  may  have  in- 
sjiei  tion  of  rei)orts  as  to  the  accident,  made 
by  liic  employes  of  the  company,  although 
the  company  alleges  that  such  reports  can- 
not be  produced  without  disclosing  the 
grounds  of  its  defense.  Parr  v.  London,  C. 
«S-  I).  R.  Co.,  24  L.  T.  558. 

Hut  not  of  reports  from  scientific  men 
consulted  by  the  compaiiy  as  to  the  cause 
of  the  accident,  li'oo/ey  v.  North  London 
R.  Co..  38  /../  C.  P.  317,  Z.  R.  4  C.  P.  602, 
17  If.  R.  d.o,  797,  20  A.  T.  613. 

In  such  an  action  inspection  will  be 
granted  of  a  re|)ort  made  by  the  company's 
general  manager  to  the  board  of  trade ; 
also  of  a  guaranty  given  some  yenrs  before 
of  the  materials  for   locomotives,  part  cf 


which  formed  a  portion  of  the  defective 
engine  which  caused  the  accident;  also  of 
entries  in  the  directors'  minute  books  re- 
lating to  the  accident  not  entries  of  com- 
munications between  the  company  and 
their  provisional  advisors.  JVoo/ey  v.  A'ort/i 
London  R.  Co.,  38  L.  J.  C.  P.  yj.  L.  R.  4 
C.  P.  602,  17  W.  R.  650,  797,  20  /,.  T.  613, 

Reports  of  a  clerk  in  the  office  of  the 
secretary  of  the  company,  sent  to  a  person 
injured  through  the  company's  negligence, 
respecting  the  accident,  and  of  the  medical 
officer  of  the  company  employed  to  visit 
him  respecting  his  examination,  are  not 
privileged  communications,  and  an  order 
may  be  had  for  their  discovery  in  an  action 
for  the  death  of  the  injured  person.  Halcer 
V.  London  &^  S.  IF.  R.  Co..  8  /.'.  &^  S.  045, 
L.  R.  3  Q.  B.  91,  37  L.J.  Q.  n.  53.  16  L.  T. 
126.—  DiSTiN(;uisHi:i)  iNCossev?'.  London, 
B.  &  S.  C.  R.  Co.,  L.  R.  5  C.  P.  146,  39  L. 
J.  C.  P.  174,  22  L.  T.  19.  18  W.  R.  493. 

5.  Ki^'lit  to  inspect  <1<miu><I,  wIioii, 
geiioraMy. — It  is  error  to  grant  an  inspec- 
tion of  books  or  papers  of  the  ojiposite 
party  while  a  motion  for  reargument  of  a 
prior  apfieal  from  a  similar  order  is  pend- 
ing. Smith  V.  Seatt/e,  Z.  S.  &^  E.  R.  Co., 
49  N.  v.  S.  R.  805,  66  ////«  627,  20  N.  V. 
Supp.  7S4. 

A  railway  company  in  an  action  for  calls 
will  not  be  con'oolled  to  permit  the  inspec- 
tion of  bools  ■■•:.>..  directed  to  be  given  by 
any  of  the  cicik^SLS  of  its  act,  where  such  act 
contains  several  clauses  relating  to  the  sub- 
ject. Uirinin^^liain.  1>.  &»  'P.  J.  R.  Co.  v. 
n  hiti-.  4  /'.  .1~  D.  r)49,  I  Q.  />'.  282,  2  hai/w. 
Cas.  863,  5  Jw.  800. 

i\.  I»rlvilrmMl  <l«>ciiiiieiits.  —  Corre- 
spondence between  the  engineer,  solicit(jr, 
secretary,  agents,  siirvey<Hs,  and  directors 
of  a  railway  company,  and  opinions  of  coun- 
sel in  res[)ect  of  tlie  subjectinatterof  a  suit, 
are  privileged,  and  production  of  such  cor- 
respondence will  be  refused  in  a  suit  against 
the  company  for  specific  performance  of 
the  contract.  IVi/son  v.  Northampton  &* 
li.  R.  Co.,  L.  R.  14  Lf.  477.  20  U\  R.  938,  27 
Z.  T.  507,— CoMMr-.NiKiJ  ON  IN  Wliceler  7/. 
Le  Marchant,  L.  R.  17  Ch.  D.  675,  50  L.  J. 
Ch.  793.  44  L.  T.  632,  45  J.  P.  728. 

A  person  injured  by  an  accident  on  a 
rail' 'ay,  and  who  claims  damages  therefor, 
cannot  call  for  an  ins])ection  of  the  report 
of  the  railway  company's  surgeon  sent  to 
examine  the  claimant  with  a  view  to  pend- 
ing litigation.     Cossey\.  London,  li.  &>  S.  C 


^jpapp 


80 


UISCOVIiRY;   INSPECTION,  7,8. 


A'.  Co..  39  /-./.  C-  P.  174.  /-  A'.  5  t-'  ^'-  '46, 
J2  A.  T.  i<y,  i8  /r.  A".  493.  To  the  contrary 
was  /'inner  v.  London  &^  .'^'.  E.  A*.  Co..  41  Z.. 
y.  (9.  /,'.  313,  A.  A'.  7  (2-  /'■•  /CV.  20  W.  R. 
830,  26  L.  T.  971.  Hut  sec  Skinner  v.  (/Vcii/ 
Northern  A.  C'('..  /,.  A'.  <i  /..i'.  29S,  43  L.  J.  E.x. 
150,  32  A.  r.  233.  23  /r.  A'.  7.  l-ri,nd  \. 
London.  C.  S-^  D.  A'.  c<;.,  A.  R.  2  Ax.  /;.  437, 
i,U  A.  /.  A.I-.  /A  6./,,  36  A.   /•.  729,  25  U\  R. 

735- 

A  rt-port  made  l)y  tlie  otricers  of  a  com- 

panv  I'l  the  uMial  course  of  thcin  duty  as  to 
an  arridont  caiisin;,'  injury  to  a  ])asscnt,'or  is 
siihi'<i  to  ins|icciion,  no  matter  wiiethcr 
sucli  rpport  was  made  before  or  after  an 
a.-tion  f.>r  damai,'es  was  l)rouji[lit;  but  after 
the  (laim  for  compensation  has  been  Uiade 
a  report  made  to  the  company  by  its  medi- 
cal officer  sent  to  examine  the  plaintilT  is  a 
|)rivilef;ed  document  and  inspection  theicof 
cannot  be  liad.  Skniner  v.  dreat  Northern 
R.  Co.,  L.  R.  9  Ax.  298,  43  A./.  E.x:  150.  32 
A.  7".  233,  23  It'.  R.  7.  — FOLI.OWKD  IN 
M  Corquodale  v.  Bell,  L.  R.  i  C.  P.  D.  471, 
45  L.  J.  C.  P.  D.  329.  35  L.  T.  261,  24  VV.  R. 

399. 

In  an  action  to  recover  back  payments 
made  by  tiie  plaintilTs  to  tiie  defendants, 
who  were  contractors  for  the  building  of 
ilie  plaintiffs'  line  of  railway,  on  tiie  ground 
liial  tiie  progress  certilicates  upon  which 
the  pa\  nients  were  made  were  false  and 
li.iudulent— //(•/</,  iliat  documents  showing 
the  results  of  measurements  and  surveys 
made  by  the  plaiiuills  for  the  purpose  of 
liUgation  were  privileged  from  production, 
even  if  they  were  procured  for  the  purposes 
of  another  action  between  the  same  jjarties. 
/A7(/  also,  that  miurniation  obtained  by 
means  of  the  measur<Mnenisan(i  examination 
of  the  (iiinpany's  surveyors  was  nnl /ler  st' 
privik'ujc:!,  and  the  jilaintilf-;  wi-rc  therefore 
oriiiieil  l.pgive  |)ailieulars  of  the  errors  in 
tlu'  ceriilicaies  nn  which  they  relied,  al- 
ih>)U.;li  this  might  involve  the  disclosing 
of  iu»i;ieis  of  fact  derived  from  privileged 
coniMiiinications.  Ciin.u/'on  Pac.  R.  Co.  v. 
Conn::-,-,  i  I  (';;/.  /';•,  297. 

7.  I'rotliufioii  ol"  l>o«>ks,  c(t'.— In 
applii  alioiis  (ornrders  ie(|uiring  the  produc- 
tion 111  hooks  or  papers  in  evidence  in  ac- 
tions at  law,  the  federal  courts  are  governed 
by  U.  S.  Rev.  St.  ,^  724,  and  not  bv  the  law 
of  the  stale  where  the  action  is  brought. 
Criyory  v.  C'i/\iii;o,  AJ.  ili^  .S7.  /'.  A'.  Co.,  3 
MiCrorv  {C  .s.)  374,  10  Eed.  Rf/>.  529. 
New    ^'or!<    Code,  jl  870,  relating  to  tlic 


taking  of  depositions  of  parties  to  an  action, 
does  not  authorize  examining  the  directors 
of  a  company  that  is  a  party  to  the  action  ; 
neither  docs  section  803  authorize  an  order 
conipelling  them  to  produce  the  books  of 
the  company.  Jiooriiian  v.  ^It/iint/c  &>  /'. 
R.  Co..  78  X.  y.  599:  afiyiiiing  17  Hun 
555.  — Foi.l.owiNi;  People  v.  Mutual  Gas- 
Light  Co..  74  N.  Y.  434. 

An  order  for  a  discovery  should  be  denied 
where  it  appears  that  the  petitioner  is  a 
director  of  the  company  whose  books  and 
papers  he  seeks  to  have  produced,  and  that 
he  might  have  access  to  them  without  such 
order.  Char  lick  v.  Flushing  R.  Co.,  10  AM. 
Pr.  (A'.  K.)  130. 

A  plaintilT  cannot  compel  the  production 
at  trial  of  books,  papers,  etc.,  in  defend- 
ant's possession  which  are  not  necessary  to 
his  own  case.  Davenport  v.  Pennsylvania^ 
R.  Co.,  2  Pa.  Dist.  784. 

A  party  desiring  the  production  of  books, 
etc.,  at  trial  must  specify  in  his  afFidavit 
what  particular  ones  he  desires,  and  must 
swear  that  they  contain  evidence  pertinent 
to  his  case.  Davenport  v.  Pennsylvania  R. 
Co.,  2  Pa.  Dist.  784. 

Contractors  for  the  construction  of  a  rail- 
way, who  received  as  part  payment  the 
greater  part  of  the  capital  stock  of  the  com- 
pany, sued  with  the  company  for  services 
rendered  by  a  surveyor,  where  other  means 
of  information  fail,  will  be  ordered  to  be 
examined  orally,  and  to  produce  all  docu- 
ments in  their  possession  having  reference 
to  the  claim.  In'  order  to  ascertain  their 
relations  with  the  claimant.  Molinev.  Tas- 
nianion  R.  Co..  32  /..  T.  828. 

K.  Kxaini nation  of  pnrtie.s  and 
ollirr.s  before  trial  — N<'w  York.— 
The  olliccrs  of  an  association  not  a  <or- 
l)i)raiion,  sued  under  Laws  1849,  ch.  258,  in 
the  name  of  its  president,  except  the  latter, 
can  only  be  examined  ;is  witnesses  In  the 
same  manner  as  if  they  sustained  no  ofTicial 
relation  to  It.  McCujUn  v.  Dinsmore.  \AM\ 
A'.  Cas.  (X.  V.\  241. 

Under  Code  Civ.  Pro.  §  S72,  as  amended 
in  1S80,  ch.  536,  an  examination  of  the  olli- 
cers  aiifl  directors  of  a  corporation  may  lie 
had  before  trial,  but  not  the  mere  servants, 
agents,  or  cm()loyes  of  the  corporation, 
Reich niannw.  Manhattan  Co.,i(->  Hun  (A'.  1'.) 

433- 

Where  a  corporation  is  defendant,  an  ex- 
amination of  its  officers,  as  pioviderl  by 
the  code,  §  873,  is  not  defeated  because  the 
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company,  after  appearing  by  an  attorney, 
fa'ls  to  lile  an  answer.  Xi-70  )'ork,  I..  K.  &• 
II'.  A'.  Co.  V.  Lit) //a//.  36  ////«  (X.  ]'.}  288. 

Where  an  a|>|.'li(;aUun  shows  that  it  is  not 
a  mere  lishinfj  expechtion,  but  one  founrled 
upon  tiie  meritorious  presentation  of  facts, 
wliicii,  if  true,  form  a  material  allegation  in 
defense,  an  order  for  tlie  discovery  is  prop- 
■  rly  granted.  So  /iM,  where  the  application 
-i.is  fijr  an  order  granting  an  examination  of 
(crtain  olllcers  of  a  |)lainliir  corporation  to 
enable  defendants  to  prepare  an  answer. 
AV.v  ]'ori;  L.  E.  &*  \V.  R.  Co.  v.  Mcllcnry, 
()  X.    )'.  .V.  A'.  148,  44  J/itu  62(). 

IJt  t(  1  order  can  be  made  for  an  ex- 
ainiiiaiion  ot  a  defendant  before  trial  it 
must  be  made  to  ajjpear  that  the  plaintilT 
has  reason  to  ap|>reliend  that  iio  cannot 
liavi'  the  examination  at  the  trial,  or  that  it 
\s  inii»''tant  for  him  to  have  the  examina- 
"■<'  ■  1  the  party  before  trial;  and  if  these 
facts  do  not  a|)pcar,  the  application  should 
he  denied  ;  and  where  an  order  li.ts  already 
been  granted,  and  it  is  made  to  appear  that 
the  desired  information  might  b^  obtained 
from  other  primary  sources,  the  order  should 
be  vacated.  Cliaskel  v.  Metropolitan  El.  R. 
Co.,  25  A',  V.  S.  R.  621,  S3  lltin  636,  2  Silv. 
Sit/).  CI.  36,  6  N.    Y.  Siipp.  369. 

Where  bondholders  seek  to  prevent  the 
CDiisolidation  of  the  corporation  issuing  the 
bonds  with  a  foreign  corporation,  and  the 
olliccrs  of  the  company  have  refused  to 
allow  its  books  to  be  examined  under  an 
o|)en  commission  to  examine  such  (jllicers, 
it  is  proper  to  grant  an  order  for  the  dis- 
covery of  .,l:c1i  ')ooks  and  papers  of  the  two 
companies  as  are  material.  //,;;/  v.  Oj;</iiis- 
/1HIX&*  L.  C.  R.  Co..  52  X.  )'.  .S\  A'.  S34,  23 
A'.  ]'.  Sii/)f).  713,  69  I  fun  497. 

Where  the  action  is  to  recover  damages 
for  personal  injuries  the  fiefendant  may 
have  an  onler  for  the  exaniin.ition  of  the 
piaitnilT  befort;  answering,  where  the  alii- 
(lavit  shows  that  the  information  desired 
would  tend  to  support  a  defense;  but  the 
ap'ilication  will  b<"  denii'd  « hen  the  alli- 
(lavii  fails  tn  spiM  ify  the  special  matters  of 
defrnse  which  are  sought  to  he  establishrd 
')y  the  information.  S/iaio  v.  /  '</;/  K,nss<hiir, 
60  Uow.  Pr.  (X.  1'.  I  143.  -  rot.i.owiNc, 
Sdiroeder  T'.  Chicago,  R.  1.  Ik  P.  R.  Co.,  47 
l"wa  375  ;  Harrold  v.  New  York  El,  R.  Co., 
21  Hun  (N.  Y.)  268. 

Where  a  railroad  compauv  is  a  defendant 
and  an  examiiiatiunof  its  olheers  has  been 
oidered   before  trial,  books  and   [)apers  of 
4  D.  R.  D.— 6. 


the  company  may  be  required  at  the  trial; 
and  an  objection  that  the  books  cannot  be 
compelled,  because  the  order  was  for  an 
examination  of  the  olhceis  of  the  company 
and  n(jl  the  corporation  itself,  is  without 
foundation,  as  a  corporation  can  only  be 
examined  through  its  (jllicers.  Eroth/n^- 
ham  V.  Broadway  &■'  S.  A.  R.  Co.,  9  Civ. 
Pro.  {X.   V.)  304. 

1).  AVisi'inisiii.— The   e.xaminatioii 

of  a  party  under  Rev.  St.  j"  4096  is  not  lim- 
ited to  cases  in  which  a  discovery  might 
have  been  in  equity;  nor,  after  the  issues 
are  settled  by  the  [(leadings,  can  the  scojie 
of  such  examination  be  narrowed  by  an 
order  of  court  so  as  to  prevent  the  disclos- 
ure of  anything  relevant  to  the  controversy. 
Kelly  \.  Cliiiat^o  &*  X.  \V.  R.  Co.,  bo  II  is. 
480,  19  A'.  II '.  l\f/>.  521. 

10. Caiisula.— An  appeal  from  the 

decision  of  the  O.  H.  D.  court  that  the 
plaintifl  had  the  right  to  examine  for  dis- 
covery, as  an  olllcer  of  the  defendants,  the 
conductor  of  a  train  of  the  defendants 
through  whose  alleged  misconduct  the 
plaintifl  was  injured,  was  dismissed  by  rea- 
son of  the  disagreement  of  the  judges  in 
this  court.  Helil,  per  Hagarty.  C.J.O, 
and  Burton,  |,A.,  that  the  conductor  was 
not  examinable  as  an  fjlTicer  under  R.  S.  O. 
1877,  c.  50.  §  156  (Con.  f^ule  487);  and  per 
Osier  and  Maclennan,  Jj.A.,  that  he  was 
examinaolc.  Leitch  v.  Grand  Trunk  R.  Co., 
13  Ont.  'V.  369,  12  (hit.  I'r.  671.  — Rkvikw- 
IN(;  Mt  ntosh  7>.  Great  Western  R.  Co.,  2 
l)e.  G.  u  S.  758;  Canada  Atl.  R.  Co.  v. 
Moxlcy,  I  5  Can.  Sup.  Ct.  145;  lieiiiervaisc  t'. 
(ireat  Western  R.  Co.,  L.  R.  (   C.  1'.  ^(k 

I'er  OsKr,  J. A.:  The  test  of  thr  |.r..- 
prieiy  of  allowing  an  olflcer  or  servant  of  a 
corporation  to  be  examined  for  fliscovery 
is  his  abiliiv  to  give  tiie  necessary  informa- 
tion. A  person  who  is  intrusted  with  the 
charge  of  a  railway  train  in  the  course  of  its 
transit,  the  conductor  of  the  train,  is  as  to 
that  iiarlicular  occasion  and  for  that  par- 
ticular purpose',  to  bf  regaided  as  an  oiricer 
of  tilt"  corporalion  :is  disiinguislii d  from  a 
mere  servant,  no  matter  lio\^  temporaiy  his 
employment  or  how  summary  the  corpora- 
tion's pv)wer  of  dismissal.  Liitcli  v.  (.irand 
Trunk  R.  Co.,  13  Ont.  Pr.  369,  12  Ont.  Pr. 
671. 

I'er  Burton,  J. A.:  The  oidy  olheers  in- 
tended bv  section  I36weie  su<  h  oIIk  iis  as 
might  under  the  former  system  have  been 
pro()erly    made    defendants    for    discovery 
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merely.  The  cxaminntion  souglit  was  not 
really  for  discovery  ;  it  was  a  fishing  inquiry 
to  ascertain  before  the  trial  what  precise 
evidence  a  particular  witness  would  give. 
Lcitcli  V.  Grand  Trunk  K.  Co.,  13  Ont.  Pr. 
369,  1 2  Ont.  /v.  67 1 . 

A  rule  of  the  defendant  company  pro- 
vided thai  the  dri\i.r  in  (  harge  of  a  "light 
engine"  has  all  the  responsibilities  of  a 
conductor  in  cases  wncre  a  train  of  cars  is 
attached  to  the  engine.  Held,  that  the 
driver  of  a  light  engine  which  knocked 
down  and  killed  the  man  for  whose  death 
the  action  was  brought  was  an  ollicer  of 
the  company  who  C(juld  be  examined  for 
discovery  under  Rule  487.  Lcachw  Grand 
Trunk  K.  Co.,  13  Ont.  /V.  467;  see  13  Ont. 
Tr.  3S8.  — UiSTiNGUisiiiNG  Knight?'. Grand 
Trunk  K.  Co..  13  Ont.  I'r.  3S6. 

In  an  action  to  recover  the  value  of 
horses  killed  by  a  train  on  the  defendants' 
railway  it  was  alleged  I)y  the  plaintiti  and 
denied  by  tiie  defenvlants  that  the  latter 
had  failed  to  erect  and  maintain  proper 
fences  (jii  either  side  of  the  railway  where 
it  crossed  the  plaintitl's  property.  Held, 
that  the  foreman  who  had  charge  of  the 
fences  on  the  railway  in  the  section  which 
iiirhided  the  loiiis  in  quo,  subject  to  the 
orders  of  a  road-master,  was  not  an  otTicer 
of  lh(.'  defendants  who  could  be  examined 
for  discovery.  Fo'mIc  v.  Canadian  Pac.  R. 
Co.,  13  Ont.  Pr.  413.— F()i.i.()WiN(;  Knight 
7A  (irand  Trunk  K.  Co.,  13  Ont.  Pr.  3S6; 
Leach  v.  Grand  Trunk  R.  Co.,  13  Ont.  Pr. 
383. 

A  servant  of  the  defendant  company  who 
was  driving  a  detached  engine  of  the  com- 
pany when  it  knocked  down  and  killed  the 
man  lor  whose  death  the  action  was  brought 
was  not  an  olhcer  of  the  company  examin- 
able for  discovery  under  Rule  487.  Leach  v. 
Grand  Trunk  R.  Co.,  13  Ont.  Pr.  588;  see 
13  Ont.  Pr.  467. — Foi.LowiNO  Knight  v. 
Grand  Trunk  R.  Co.,  13  Ont.  Pr.  386. 

A  station  ai;ent  of  a  nwlway  company  is 
an  officer  examinable  under  R.  S.  O.  c.  50, 
§  156.  Ramsay  v.  Midland  R.  Co.,  10  Ont. 
Pr.  48. 

A  track  foreman,  a  switch  foreman,  and 
two  engine  drivers  in  the  employ  of  the 
defeiulant  company  were  not  officers  of  v.lie 
company  examinable  for  discovery  under 
Rule  487  in  an  action  for  danuiges  arismg 
out  of  a  railway  accident.  Knight  v.  Grand 
Trunk  /:.  Co.,  13  Out.Pr.  386.  — Rivii  wing 
Canada  Atl.  R.  Co.  v.  Moxley,  15  Can.  Sup. 


Ct.  145;  Ramsay?/.  Midland  R.  Co.,  10 Ont. 
Pr.  48;  Leitch  7/.  Grand  Trunk  R.  Co.,  12 
Ont.  Pr,  541. 

An  action  against  a  foreign  railway  cor- 
poration, upon  a  cause  of  action  wliich  arose 
out  of  the  jurisdiction,  was  brought  in 
Manitoba,  under  49  Vict,  c.  35,  §  32  (M. 
18S6),  on  the  ground  of  defendant  having 
assets  in  the  province.  On  an  application 
by  plaintills  for  discovery  under  section  50 
of  C.  L.  P.  Act,  1854— //<•/</.•  (I)  Officers  of 
the  corporation  residing  out  of  the  juris- 
diction of  tlie  court  will  not  be  required  to 
make  discovery.  (2)  The  local  officers  are 
not  bound  to  inform  themselves  of  the 
transactions  of  the  corporation,  out  of  which 
cause  of  action  arose,  which  took  place  in 
the  foreign  territory,  for  the  purpose  of 
affording  discovery  tu  plaintilT,  and  the 
L  rporation  is  not  bound  to  make  discovery 
through  it?  local  olficers.  McDonald  v, 
Canadian  Pac.  R.  Co.,  7  Man.  423, 


DISCRETION. 

Age  of,  a  question  for  jury,  sec  Cnii,nREN,  In- 

JURIKS  TO,    105. 

As  to  admission  of  evidence ,  see   Eminent 

Domain,  «22. 
allowance  of  amendments,  see  Pi  f.ad- 

INC,  144. 
view  by  ^ury,  see  Eminent  Domain, 

r»««:  TuiAi,,  45. 
appointing     receiver,    in     foreclosure 

suits,  see  Moit'KiACKS,  t21i>. 
appointment  of  receiver,  see  Receivers, 

arguments  to  the  jury,  sec  Tuia„  88. 

costs  and  fees,  sec  Eminent  Domain, 

770. 
granting   injunctions,  see  Injunction, 

l.'J. 
leave  to  sue  receivers,  see  Receivers, 

128. 
— new  trial  on  ground  that  verdict  is 

against  weight    O)    evidence,  see   New 

Tkiai.,  21. 
ordering  physical  examination  of  plain- 

tifr,  see  I'livsi  Ai,  Examination,  3. 
removal    of   receiver,    see    Receivers, 

i<(r>. 

right  to  open  and  close,  see  Eminent 

Domain,  572. 
In  actions  for  specific  performance,  see  Spe- 

cii'ic  PerI'Ormance,  1. 
—  ruling  on  evidence,  see  Animals,  Injuries 

to,  r.28. 
Of  jury  as  to  exemplary  damages,  see  Death 

iiY  Wrongful  Act,  422. 
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Of  jury,  in  allowing  interest  on  damages. 
see  Damages,  109;  Death  uy  Wrung- 
KUL  Act,  -AUS. 

in  assessmen.;  of  damages,  see  Dam- 
aces,    102;    Death  dy    Wrongful  Act, 

—justice  of  '.he  peace,  on  trial  of  stock-kill- 
ing case,  see  Animals,  Injukiesto,  <H4. 

—  legislature  as  respects  the  condemnation 

of   private   property,    nee    Eminent   Do- 
main, ii. 

—  railway    commissioners,    extent    of,    sec 

Kaii.vvav  Commissidni.ks,  lis. 

—  trial  court,  review  of,  on  appeal,  see  Ap- 

I'EAI,    AND  EUKOK,    1  5-tJ'';  ;    EMINENT    DO- 
MAIN, 891. 

DISCRIMINATION. 

Actions  for,  when  barred,  see  Limitations  ok 

Ai'I'I'iNm,  ;j7. 
Against  negroes,  soc   Cuiokkd   Persons,  fl- 

As  to  street-car  fares,  see  Sikki-.t  Railways, 

Between  shippers,  as  to  moving  freights,  see 
Cakkiace  OK  Meiutiandise,  iiH,  142. 

By  railway  company,  in  granting  express 
facilities,  si-e  Exi'kiss  Companies,  1). 

In  facilities  for  purchasing  railway  tickets, 
sec  Tickets  and  Fakes,  tiO. 

—  legislation,  sec  S  iai  ini  s,  1>. 

Liability  of  receiver  for.  s<(-  Receivers,  «5. 
Unjust,  what  is,  and  liability  for,  see  Inter- 
state Ca)mmi:kck,  5;J-5>1. 

I.  WHAT  CONSTITUTES,  GENERALLY,    S3 
II.  AS    BETWEEN     SAME     CLASS    OF 

FREIGHTS f^,8 

III.  AS  TO   AMOUNT  CARRIED ,S,; 

IV.  AS    BETWEEN    INDIVIDUALS    OR 

CLASSES f,2 

V.  AS  BETWEEN  PLACES 105 

VI.  AS  TO   FURNISHING    FACILITIES.  113 

VII.  AS  BETWEEN  CARRIERS ,15 

VIIL  REBATES  AND  DRAWBACKS 119 

IX.  INTERSTATE  FREIGHTS 123 

X.  REMEDY   FOR... ,23 

I.  WHAT  CONSTITUTES,  GENERALLY.* 
1.    At    coiiiiiioii    law. t  — At   common 
law  u  can  i.T  is  not  obliged  to  cliar)rc  equal 

*  Raihv.iv  riites  .ind  (iiscriminations,  sec  notes, 
21  Am.  &  En.i.  U.  Cas.  644  ;  ,j  /,/.  34V,  41  Am. 
Die.  4,S(. 

Carrier  may  tn.ikc  special  rates,  when,  see 
"ote,  ()  I..  R.  A.  75,'^. 

I'isdiiiiinaiii.M':.  when  just  and  lawful,  sec 
'H.ies,  II  .Am.  sr.  Rip.  (.4,1;  4  I,.  R.  A.  331. 

T  Riu'lit  (if  carrier,  ;it  roniinoii  l.iw,  t<i  (lis- 
ciimiiiale  between  passengers  or  shippers,  sec 
n"'e,  IH   L,  U.  A,  105. 


rates  to  all.  Jya.vtttdale  v.  Eastern  Counties 
R,  Co.,  4  C.  n.  A'.  S.  63,  27  L.y.  C.  1\  \yj. 

A  carriage  of  goods  for  one  pers(jn  at  a 
lower  rate  than  that  fharged  another  is 
justified  if  there  are  circumstances  which 
render  less  tiie  co.st  of  carrying  for  the 
former.  Oxhiiic  v.  North  liaslern  R.  Co.,  i 
C.  B.  A'.  .S".  454.  3///r.  A'.  .S'.  637,  26  I..  J.  C. 
1\  I2(;. 

The  common  law  rule  seems  to  be  that 
common  carriers  siiajl  transport  goods  at 
reasonable  rates,  but  this  rule  does  not  re- 
([uire  the  same  rate  of  compensation  to  he 
ciiarged  alii<e  to  all.  Ex  p>vtf  Jlriiso)!,  18 
.S'c.  Citr.  3S,  44  A)it.  Rep.  564.-0001  ING 
Jolinson  7'.  Pensacola  <S:  V.  K.  Co..  16  I'^la. 
623,  Kivii.Wi.Nd  Fitchburg  R.  Co,  ?'.  (iage, 
12  Gray  (Mass.)  li)^. 

Accordingly,  a  complaint  against  a  carrier 
at  common  law  for  discrimination  in  rates 
Is  deficient  if  it  docs  not  allege  that  the 
charge  complained  of  was  unreasonable. 
Cowi/ei!  V.  J'iiii/ic  Coast  .'Oeoins/i/fi  Co.,  54 
^1///.  <2^  Eiij^.  R.  Cas.  438,  94  Col.  470,  2y 
Rac.  Rep.  S73. 

The  carrier  must  carry  for  all  who  prop- 
erly apply  in  the  order  of  the  a|)i)lications  ; 
and  the  weight  of  American  authority  is 
that  the  comr»ou  law  requires  that  the 
charges  must  be  equal  to  all  shipiiers  for 
the  sani(>  services  under  like  circumstances. 
.V.  Louis,  A.  &^  T.  II,  R.  Co.  v.  /////,  14  ///. 

'///•  579- 

An  unjust,  unfair,  or  oppressive  discrimi- 
nation bv  a  common  c.irrier  is  prcliibilcd  by 
the  souiiilest  considcralioiis  of  j)ublic  ])olicy, 
and  is  illegal.  Cleveland,  C,  C.  >;■•-»  /.  A'.  Co. 
V.  C/osser,  45  .1)11.  &^  Eiijf.  R.  Cas.  275,  126 
/;/,/,  348,  2*'.  .\\  A',  h'ep.  I  ,(;, 

2.  Uiuh'r  Illinois  stiitiito.  To  main- 
tain an  action  under  the  statute  prohibiting 
unjust  (liscrimin.ilion  by  railroads,  it  is  nec- 
essary to  ])rove  that  the  road  has  violated 
the  statute,  and  is  guilty  of  an  unjusi  dis- 
crimination, to  tin;  damage  of  plaint i IT,  iti  de- 
manding, charging,  collecting,  and  receiving 
from  plaintilT,  for  transportation  :ind  deliv- 
erv  of  freight,  a  higher  and  greater  rate  of 
toll  and  comiiensalion  tluin  it  at  llu;  same 
time  charged,  demanded,  aid  rcci'ived 
from  other  shippers  for  the  transjxjrtation 
and  delivery  of  the  like  (piaiUity  of  freight 
of  the  same  class,  from  the  same  j)oint,  in 
tin;  same  direction,  o\er  an  equal  distance 
of  its  railway.  Sa;>//::  \'.  (1/ito  &-'  .M.  A',  Co., 
4<;  ///,  .///,  315,  .St.  Loii/s;  A.  il^  7'.  J/.  R. 
Co.  V.  /////,  II  ///.  .///-,  24S. 
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The  st.iliite  of  1861,  p.  179,  to  provpiit 
extortion  ami  unjust  (liscriniiniitioii  by 
r.tilroaiis,  (loi.-s  ii'it  apply  to  a  case  where  a 
contract  existed,  !)rior  to  its  (jassaj^e,  to 
carry  oti  <<-rtain  terms.  It  was  not  intended 
to  iiiterfeK-  witii  or  ahrntraie  exisliiii;  con- 
tracts fairlv  made  prior  '.o  its  passaj^e.  Clii- 
citfo  &*  yl.  A".  C'c.  V.  c7//ctij;i>,  l'.C'>'  1 1'.  Coa/ 
Lo..J()l/l.  i2i.-yuuTKli  IN  Mobile  &  M. 
K.  Co.  V.  Steiner,  6r  Ala.  559. 

'I'lii'  schedule  fixed  by  tlie  railroad  and 
wan  liMiise  commission,  under  the  statute,  is 
onlv  prima-fiuie  evidence  that  tlie  rate  is 
rea>oiiable ;  and  wiiere  a  company  is 
cli;irne(l  with  receivinij  more  than  the  rate 
thus  lixed,  it  is  competent  for  it  to  show 
til. it  the  rate  actually  charged  was  reasoiia- 
l;le.  .SV.  I.ouis,  .1.  &'  T.  //.  K.  Co.  V.  /////, 
1 1  ///.  .lpf>.  24«. 

As  aLjainst  a  charf^e  of  unjust  discrimina- 
lioii  a  railroad  company  answered  that  its 
charter  was  a  contract  between  it  and  the 
state,  and  that  the  charier  jiave  i.  "the 
rijihi  to  fix  the  rates  of  tarill  with  such  dis- 
crimination as  to  it  may  seem  to  be  most 
conducive  to  the  interest  of  the  road." 
y/(/</,  that  this  provision  must  be  construed 
as  providing;  that  in  making discrhiiinations 
only  such  shall  be  made  as  are  reasonable 
and  just.  St.  Louis,  A.  &^  T.  //.  A'.  Co.  v. 
/////,  14  ///.  .l/i/t.  579.— Kkviewi.nm;  Illinois 
C.  R.  Co.  7'.  lVople,95  111.  313. — A'li^^^'/cs  \. 
I'lOple.  91   ///.  256. 

Section  3  (jf  the  statute  against  '.injust 
(iiscriinin.itit)ns  provides  that  the  fact  of 
such  discriminations  shall  be  priiiux-Jacic 
evidence,  and  further  provides  that  "this 
section  shall  not  be  construed  so  as  to  ex- 
clude other  cvidenct'  tendinis  to  show  an 
unjust  discrimination  in  freight  and  passage 
rates."  //,■/(/,  that  the  piiina-facie  case 
provided  for  is  subject  to  rebuttal,  not  only 
by  a  denial  of  the  fact  of  dif.criminatioii, 
but  by  showing  that  it  was  not  unjust;  and 
Oil  the  other  hand,  it  does  not  confine 
plainlilTs  to  the  simple  facts  which  niake 
the /;•■■///<;-/</( vV  case,  but  allows  them  to  in- 
trciduee  other  evidence  tending  to  show 
that  the  discriniin,'iti<in  was  unjust.  St. 
J.oiiti,  A.  &'  T.  II.  A\  Co.  V.  /////,  14  ///. 
■'/'/'■  57y-  — yuoi'KD  IN  Scofield  v.  Lake 
Shore  iS;  M.  S.  H.  Co..  23  Am.  .t  Eng.  R. 
C'as.  612,  .^■^  Olii  St.  571,  54  Am,  Kep. 
846. 

riie  statute  is  not  iolatcd  by  the  agree- 
ment of  a  New  Jersi-y  corporation,  owning 
.he  greater  part  of  an  Illinoi*  railway  and 


stock-yard  corporation,  for  an  annual  pay- 
ment to  the  customers  of  the  latter,  ir//- 
loui^lihy  v.  Chinif^oJ.  A'.  >;;'>>  L  '.  S.  V.  Co.,  50  A'. 

y." /•->/.  650,  25   .///.   A'</.    277.— Rl-.VIKWINU 

Mes.senger  1'.  Pennsylvania  R.  Co.,  36  N.  J. 
L.  407,  37  N.  J.  L.  531 ;  Union  L.  &  E.  Co. 
V.  F.rie  R.  Co.,  37  N.  J.  L.  23;  Stewart  v. 
Lehigh  Valley  R.  Co.,  38  N.  J.  L.  505. 

Where  .1  contract  by  a  railway  and  stock- 
vard  company  is  valid  on  its  face,  the  iiumc 
sus|  icioii  tliat  it  is  intended  as  an  evasion 
of  the  statute,  as  creating  an  unlawful  dis- 
crimination, is  not  sutlicient  ground  for  de- 
claring it  void  f /'///<(/(<,'///;)'  v.  Clihiti^oJ.  K. 
&^  C.  S.  V.  Co.,  50  A',  y.  K(j.  656,  25  .///. 
A',/.  277. 

;i.  L'mh'r  IVxas  Ktatiitc. — Railroad 
companies  are  not  forbidden  by  the  com- 
mon law,  or  by  the  constitution  and  statutes 
of  Texan,  to  make  a  discrimination  in  their 
rates  ot  freight.  They  are  only  forl>idden 
to  make  an  unjust  discrimination.  Houston 
&•  T.  L.  R.  Co.  v.  Rust.  9  Am.  &*  I'-Kfi-  R- 
Cas.  123,  58  Tex.  98.— y  tio  I ING  Fitclibuig 
R.  Co.  ■<'.  Gage,  12  Gray  (Mass.)  393. 

A  cliarge  which  made  the  liability  of  a 
railway  company  de|)end  on  the  single 
question  of  inequality  of  the  rate  of  freight 
charged  to  plaintilT  as  compared  with  the 
rate  cliarged  to  certain  other  specified  per- 
sons, iircs|)ective  of  any  and  all  other  facts 
of  the  c,i<c  —  //i/it,  err(jr.  J/ouston  &^  T.  C. 
A\  to.  V.  Rust.  9  Am.  &>  Eiij^.  R.  Cas.  123, 

58  y;-.!.  98. 

Railway  companies  derive  their  charter 
riglits  from  the  state  and  owe  an  equal 
duty  to  every  citizen,  and  they  cannot  exer- 
cise their  charter  riglits  in  such  manner  as 
to  benetit  one  individual  town  or  commu- 
nity to  the  detriment  of  another.  Houston 
<r«-*  T.  C.  R.  Co.  V.  SviitJi,  22  Am.  &^  J-'ij^- 
R.  Cas.  421,  63  Ti-x.  322. 

In  order  \.o  create  an  unjust  discrimina- 
tion in  shipments  of  freights  it  is  necessary 
that  the  quantities  carried  shall  be  like,  not 
that  tliey  shall  be  the  same.  One  car-load 
of  lumber  is  like  another.  A'r.o  \'orl\  7".  &' 
M.  R.  Co.  V  Callalut ,  79  7V.1.  685,  15  A'.  W. 
Rip.  694. 

Rev.  St.  art.  4258/;,  §  7,  was  not  intended 
to  prevent  railways  from  changing  their 
rates,  but  to  compel  them  to  treat  all  ship- 
j)ers  alike.  It  was  rehvani  to  slu.w  that 
between  the  dates  involved  in  the  investi- 
l^ltion  (overing  the  two  siiiiiments  there 
had  iiecn  no  change  made  in  rales  by  the 
defendant  company.     New  York,  T,&*AI. 
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/v".   Co.  V.  Gallahcr,  79  Tex.  685,  15  ^V.   W. 
Ki-p.  694. 

A  railway  company  docs  not  violate  the 
statute  ajjainst  discrimination  wlierc  dis- 
crimination is  not  unjust,  if  applied  equally 
10  all  i)ersons  sliipi)ing  cotton  bctweer)  two 
points  against  wliicli  discrimination  was 
( iiar,!;e(l.  Houston  i3-»  T.  C.  A'.  Co.  v.  S/t~:t>- 
oit,  I  7V.I-.  .///.  (Civ.  Cits.)  718. 

4.  L'lnler  oilier  statiitrs.*  —  Under 
Colo.  Const,  art.  15,  §  6,  forbidding  uiuuie 
or  unreasonable  discrimination,  a  contract 
to  carry  freight  for  one  person  at  a  specilied 
rate,  being  less  than  the  carrier's  ])ublisned 
sthedulc,  is  not  void  as  being  unjust  dis- 
crimination and  against  public  polic\,  in 
the  absence  of  evidence  that  the  special 
rate  was  an  exclusive  privilege.  Jlayus  v. 
A'li/iscis  Pill'.  A'.  Co.,  40  .1/11.  &^  /-//.V-  •/''•  ''"•^• 
4:;,  13  Ci'/o.  iSi,  5  /,.  A.  ./.  4S0,  2  ////.  Cow. 
/iV/^.  643,  22  J'lic.  Rff).  341.— DisriMiuisH- 
JNC.  Scolield  7'.  Lake  Shore  &  M.  S.  R.  Co., 
43  Ohio  St.  571  ;  Messenger  7/.  Pennsylvania 
\i.  Co.,  36  N.  J.  L.  407;  Indianapc^lis,  D.  tS: 
S.  R.  Co.  7'.  Krvin,  118  111.  250.  (Juotinc, 
Christie  v.  Missouri  Pac.  R.  Co.,  32  Am. 
\  luig.  R.  Cas.  413,  94  Mo.  453;  Stewart 
7'.  Lehigh  Valley  R.  Co.,  38  N.  J.  L.  >,o5; 
Hays  V.  Pennsylvania  Co.,  12  Fcfl.  Rep.  309. 

The  fundamental  law  prohibits  the  grant- 
ing of  privileges  to  one  shipper  tending  to 
give  him  a  monopoly  to  the  prejudice  of 
others  engaged  in  like  pursuits.  Contracts 
creating  sucii  privileges  arc  against  public 
policy,  and  void.  luiyh's  v.  K'arisiis  Pac.  A'. 
Co.,  40  .-/«/,  (S-«  /."«i,^  A'.  Cits.  42,  13  Co/o.- 181, 
5  /,.  A",  ^l.  4S0,  2  ////.  Co>/i.  Kef>.  643,  22  Piic. 
Kcf>.  341. 

Xo  recovery  can  he  had  from  a  railroad 
roiiipany  under  Ind.  Laws  of  18/4,  ch.  68, 
?  10,  for  discrimination  in  charges  for  cars 
between  dilTercnt  shi|)pers  c)f  stock,  unless 
it  is  shown  that  the  shipments  were  made 
upcm  like  conrlitions.  l\txon  v.  Illinois  C. 
A\  Co.,  56  /iKci  427,  9  X.  ir.  A\/>.  334. 

A  carrier  may  employ  shippers  to  per- 
form valuable  services,  and  may  pay  there- 
for lawful  compensation,  and  the  fact  that 
the    compenstition    thus    allowed    reduces 


*  Constitutiona!  and  statutnry  provisions  re- 
Ranlinn  unjust  (liscriminations,  see  note,  ll  Am. 
.Si.  Kir.  f)54. 

Siatutts  prohiliithiK  unjust  freight  rhart^es 
anil  iliscrimin.iiii.iis,  sec  m.tcs,  10  A.M.  iS:  L.\(;. 
R.  Cas.  39;  I-  /,/,  4(,2. 

Sulficitncy  ol  CDniplaitU  (ur  unjust  discrimina- 
tion in  ovcrtharne  uiid.  1  Colorado  statute,  see  35 
Am.  &  L.No.  R.  Cas.  536,  aistr. 


such  shipper's  freight  expenses  does  not 
necessarily  operate  as  an  unjust  discrimina- 
tion in  his  favor.  Rothschild  \.  VV abash  R. 
Co.,  15  Mo.  .{pp.  242. 

The  mere  fact  tiiat  one  of  the  customers 
of  any  y//<r.v/ pub' ic  corporation  receives  an 
incidental  benefit  not  received  l)y  another 
does  not  invalidate  a  contract  which  has 
not  created  an  unlawful  discrimination. 
iniloiixhl'v  V.  Chicago  J.  R.  &>  U.  S.  V.  Co., 
50  A'./.  Eq.  656,  25  At  I.  Rep.  277. 

I'ennsylvania  act  of  June  4,  i883(P.  L.  p. 
72),  prohibits  only  such  discrimination  as  is 
undue  or  unreasonable,  and  the  prohibited 
discrimination  is  further  limited  by  the 
consideration  that  it  nuist  be  "for  a  like 
service,  from  the  same  place,  upon  like  con- 
ditions, and  under  similar  circumstances." 
IfoiiTcr  V.  Peiuisyh'itnia  R.  Co.,  156  Pa.  St. 
220,  27  .///.  Rep.  282. 

The  Tennessee  act  of  March  30,  18S3,  es- 
tablishing a  railroad  commission,  is  invalid 
on  account  of  its  vagueness  and  uncer- 
tainty, in  that  it  leaves  it  to  the  jury  in 
eacli  particular  case  to  say  whether  a  dis- 
crimination existed,  or  whether  the  charge 
complained  of  was  unjust  and  unreasona- 
ble, and  therefore  fixing  no  standard  for  the 
determination  of  sucii  questions.  Louis- 
ville iS-»  N.  R.  Co.  V.  Tennessee  R,  Com.,  19 
/•e,l.  Rep.  679. 

r».  UiuU'r  Kiijrlisli  act  of  184r».— A 
railway  company  pays  no  more  tiian  a  due 
regard  to  its  own  interests  if  it  charges  for 
its  services  in  proportion  to  their  necessary 
cost,  and  has  only  such  a  variation  in  its 
r:ites  as  there  is  in  the  circumstaiu  es  of  its 
customers  afTecting  the  cost  and  labor  of 
conveyance.  Bellstiykc  Coal  Co.  v.  A'orth 
Jilitish  R.  Co.,  2  Ry.  &^  C.  T.  Cas.  105. 

Where  an  option  is  given  to  a  party  send- 
ing packages  containing  small  parcels  to 
pay  according  to  an  average,  or  to  pay  for 
the  parcels  separately,  if  the  priiici|)le  of  an 
average  be  legal  and  the  amount  of  it  rea- 
sonable, although  the  alternative  requiring 
the  party  to  pay  for  the  separate  parcels 
may  be  per  se  illegal,  that  will  not  render 
the  demand  to  ji.iy  according  to  average  il- 
legal ;  and  the  court  will  not  grant  an  in- 
junction until  the  illegality  be  established 
at  law.  Pichford  v.  ihand  Junction  R.  Co., 
3  Raiht'.  Cas.  538,  1  Ry.  &^  C.  T.  Cas.  19. 

A  railway  company  carried  coals  to  a 
point  upon  their  railway  from  a  group  of 
collieries  placed  along  the  line  at  different 
distances  from  that  point,  and  charged  tolls 
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at  a  uniform  rate  to  all  the  colliery  cuiii- 
paiiics,  irrcspurtivc  of  (lislancc.  In  an 
action  for  ovcrcharf^e  by  the  owner  of  the 
colliery  nearest  to  the  i)oint  of  destina- 
tion— held,  by  the  couit  <jf  appeal,  tiiiit 
tiiere  had  i)i'en  mi  bnach  of  section  90  of 
tile  Kaiiway  Clauses  ('hmsoI.  Act  1S45,  and 
tiiat  to  maintain  an  action  under  that  sec- 
tion a  traders  ^;oods  must  be  carried  over 
prei  iselv  tlie  same  poitioii  of  llie  railway 
companv's  line,  or  from  the  same  place  to 
the  same  ()lace  as  the  floods  of  the  trader 
who,  he  complains,  is  unecpially  char^>ed. 
A/afh/irslif,  S.  &*  /..  A'.  C'li.  v.  Diitahy  Main 
Col/ii-rv  til..  4  A'r.  C-^  C.  J'.  Cus.  437. 

Section  i>j  ol  the  Uaihvay  Clauses  Con- 
solidation Act  I1S45,  wliich  pnnides  thav. 
all  tolls  charged  by  a  railway  company  shall 
be  at  all  limes  cliarj;i'd  erjually  to  all  per- 
sons, and  after  the  same  rate,  in  respect  of 
all  j;<io(ls  of  the  same  description  passin;.; 
only  oser  the  same  portion  of  the  line  of 
railway  under  the  same  circumstances,  and 
that  no  reduction  or  advance  in  any  such 
tolls  shall  be  m.ide  ilirectly  or  imiircctlv  in 
favor  of  or  at,'ainst  any  particular  ccjinpany 
or  person  travelinjj  upon  or  usin^  the  rail- 
way, does  not  prevent  the  company  from 
making;  a  special  charf^c  for  j,'oo(ls  carriefl 
over  their  railway  in  pursuance  ol  a  trallic 
aKrecmeni  with  another  company  under 
section  87  of  the  act.  //////.  />'.  di-"  //'.  A'.  /. 
A',  i^r'  />.  Co.  V.  Vorkilihe  &^  />.  t!  o-*  /.  Co., 
IS  (J.  /.'.  /J.  7O1.  5  Ay.  ^  C'.  r.  Cos.  xi. 

When  the  rate  diar^cd  to  a  compl;iinin<j 
trader  is  smaller  than  thai  to  his  competi- 
tor, although  in  such  a  case  an  undue 
preference  mij^ht  be  jjroved,  the  commis- 
sioners will  not,  in  absence  of  proof,  infer  an 
undue  preference.  (irff/nt'oix/  v.  I.auca- 
shiie  &^  V.  l\.  Co.,  (1  A'v.  d"--  C".  /'.  Ctt.i.  y). 

H.  l'inh>r  r.ii^flisli  lift  of  1H.T.4.— 
It  is  not  suliicient  ground  for  the  Interfer- 
ence (jf  the  court,  under  the  Kaiiway  and 
Canal  Tralhc  Act  1854,  that  a  railway  com- 
pany chari;cs  hi^'her  fares  for  distances  on 
one  of  their  branch  lines  than  they  charj^'e 
for  eipial  distances  on  another;  nor  that 
they  issue  third-class  return  tickets  on  one 
branch  line  and  not  on  another.  Cato  ham 
A'.  Co.  V.  London,  li.  i^  .S".  C.  A'.  Co..  1  C.  />'. 
A'.  .V.  410,  26  /,.  y.  C".  /'.  161,  I  AV.  <2m  C. 
T.  C-is.  32. 

It  appears  that  undue  preference  and 
undue  prejudice  refer  to  persons  and  com- 
panies usiiij,'  tlie  line  between  tiie  same 
Unnini.    Caterham  K.  Co,  v.  London,  Ji.  >;»- 


S.  C.  A\  Co.,  I   C.  Li.  N.  S.  410,  26  A.  /.  C. 
1\  161.  I  Ry.  <r-  C.  T.  Cas.  32. 

In  determininf;  whether  or  not  a  prefer- 
ence shown  by  a  railway  company  to  one 
of  its  customers  is  undue  or  unreasonable, 
within  the  meaning  of  section  2  of  the 
Kaiiway  and  Canal  Trallic  Act  1854,  regard 
should  be  had  to  the  benefit  and  conven- 
ience of  the  |)ublic,  and  also  to  the  roiivi  n- 
ienceof  tiie  railw.iy  company,  with  relereiK  e 
to  its  general  tralhc.  Lfcs  v.  Lancashire  &^ 
V.  R.  Co.,  I  Ry.  il^  C.   T.  Cas.  352. 

A  railway  company,  if  it  iimkes  IlleLial  or 
excessive  charges  for  the  conveyance  of 
tralhc,  does  not  atford  all  rea.sonable  tacili- 
ties  within  the  meaning  o:  section  2  of  the 
Kaiiway  and  Canal  Trallic  Act  1854.  Al>i>' 
till  II  Coinniercial  Co.  v.  Cneat  .Xotth  oj  Scot- 
land R.  Co.,  3,AV.  ^  C.  T.  Cas.  205. 

Whether  a  railway  company  cany  as 
common  carriers  or  in  any  other  caiiacity, 
ihey  are  equally  b(iund  not  to  excied,  ex- 
ce|)l  as  exjiressly  empowered,  the  author- 
ized scale  of  tolls.  Afu-tiiccn  Comineri.ial 
Co.  V.  (heat  Xorth  of  Scotland  R.  Co.,  3  Ry. 
&^  C.  T.  Cas.  205. 

A  dUreience  in  the  distance  the  tralfic  is 
carried  is  not  of  itself  a  valid  answer  to  a 
complaint  of  undue  preference  under  iz  of 
the  Kaiiway  and  Canal  TratFic  Act  1854,  and 
no  conclusive  inference  Is  to  be  drawn  lither 
f)n  the  one  hand  from  a  railway  company 
not  carrying  at  an  equal  mileage  r.ite  or 
not  making  an  equal  profit  jier  mile,  nor. 
on  the  other  hand,  frot)i  the  rate  for  the 
longer  distance,  though  less  per  mile, 
amounting  to  more  for  the  whole  distance, 
or  leaving  a  larger  sum  as  profit  after 
payment  of  expenses;  anfl  in  determining 
the  question  whether  the  lower  mdeage 
rate  is  or  is  not  an  iinrlne  advantage,  it  is 
necess.-iry  to  consider  whether  either  trallic 
Is  able  to  be  cirried  at  a  'ess  cost  to  the 
n.ilway  than  tiie  other,  or  whether  either 
trallic  is  under  dllTcicnt  conditions  as  re- 
gards c()ni|)etition  of  routes  or  other  special 
circumstances.  Rroiif^hlon  &<>  P.  /'.  Coal  Co. 
V.  (heat  Western  R.  Cr'.,4  Ry.  iir-  C.  T.  Cas. 
191. 

Section  2  of  the  Kaiiway  and  Canal 
Tralhc  Act  1854,  prohibiting  discrimina- 
tion by  a  railway,  is  limited  to  traffic  on  a 
railway  or  canal  ami  does  not  give  the  rail- 
way commissioners  jurisdiction  to  restrain 
a  company  owning  two  separate  docks, 
twenty  miles  apart,  and  a  line  of  railway 
connected   with   one   of    such    docks    (and 


DISCRIMINATION,  7. 


B7 


thereby  constitutiir^  a  milway  company 
wiiliiii  the  Railway  Coini)aiiics  Anieiidment 
Act  1S67),  from  charging  preferential  dock 
dues  to  the  prejudice  of  one  ship  owner 
using  tlie  docks,  not  connected  witli  the 
line  of  railway,  in  favor  of  otlier  ship  own- 
ers. S/iaw  V.  East  &•  W,  I.  Dock  Co.,  6 
A'r.  lS^'  C.  T.  Cas.  94.— AlM-KOViNc;  West  ?'. 
I.utKion  &  N,  VV.  R.  Co.,  L.  K.  5  C.  T.  622, 
;,;  L.  J.  C.  P.  2S2.  Kkvikwi.nc;  Ha.xcndale 
7'.  London  &  S.  \V.  R.  Co.,  L.  R.  i  Ex.  137, 
35  L.  |.  Kx.  108. 

7.  L'iMirr  I'cdornl  statiitrs.*— A  dis- 
criniiii.ition  in  favor  of  parlies  furnishing 
tin;  gieatcst  ciuantity  of  freiglit,  and  S(jlely 
nil  that  ground,  is  a  di.scriniinalion  in  favor 
<ii  ca|)ilal,  and  is  contrary  to  .  ound  puhlic 
|iiili(v,  and  is  viohitivc  of  the  ('(|nality  of 
n-his  guaranteed  to  every  citizen;  and 
ii;>iin  proof  that  a  shipper  has  been  thus 
(ii>(ii!ninated  against,  lie  is  entitled  to  re- 
over  hack  the  amount  that  he  has  been 
re(|uire(l  t<}  pay  over  the  rate  given  to  the 
most  favored  j-hi|)pcr,  with  interest.  J/iiys 
V.  Pi-iuisylviinta  Co.,  12  y''<v/.  /\'r/>.  309. — 
Rk,vii;\vin(;  Nicholson  v.  Great  AVestern  R. 
('>.,  4  C.  15.  N.  S.  3C)6.— AiM'KovKiJ  in 
Kiii.sley  V.  HulTalo,  N.  Y.  &  P.  R.  Co.,  37 
led.  Rep.  181.  Ol'oir.l)  IN  Interstate 
(  iiin.  Com.  T.  nallimorc  »S:  ().  R.  Co.,  43 
l'(  d.  Rep.  37  ;  Hayles  v.  Kansas  Pac.  R.  Co., 
40  Am.tS:  ling.  R.  Cas.  42, 13  Colo.  181,  5  L. 
K.  A.  480,  2  Int.  Com.  Rep.  643,  22  Pac. 
Kep.  341  ;  Forinan  t.  New  CJrleans  &  C.  R. 
Co.,  36  Am.  &  Eng.  R.  Cas.  38,  40  La.  Ann. 
44^,  4  So.  Rep.  246;  Scofield  7/.  Lake  Shore 
\  .M.  S.  R.  Co.,  23  Am.  &  Kng.  R.  Cas.  612, 
4;,  Ohio  St.  571,  54  Am.  Rep.  846.  Re- 
viKwii)  IN  Rothschild?'.  Wabash  R.  Co., 
15  Mo.  App.  242. 

Tiie  question  whether  a  discrimination  is 
unjust  or  a  iireference  is  undue  or  unreason- 
ahle,  either  as  to  the  common  carrier  01  the 
eoinnierce  it  may  transport,  involves  a  con- 
sideration of  the  circumstances  and  condi- 
tions under  which  such  discrimination  oc 
prrU'rence  is  made  or  given.  Kentuiky  &•  I. 
/>'//'/;•<•  Ci;.  V.  Louisxiille Ss^  N.  K.  Co.,  37  /vv/. 
A,/.  567,  2  /,.  A'.  A.  289,   2   /;//.  Coin.  Rep. 

Cnder  tiie  Interstate  Commerce  Act,  §  2, 
unjust  discrimination  is  not  confined  to 
I  a-es  where  it  is  accomplished  by  means  of 


■  What  are  unjust  discriminations,  see  note, 
:i  I..  K.  A.  662. 

IiiM  riciiiiwtioiis,  what  are  unrcasunablc  and 
iiiil.Lwfiil,  see  note,  ii  Am.  St.  ReI".  647. 


some  device,  as  by  a  rebate  or  drawback, 
but  it  is  ecpially  a  violation  of  the  statute 
to  directly  give  dilTerent  rates  to  dilTerent 
jjcrsons  ;  and  therefore  an  indictment  for 
such  unjust  discrimination  need  not  aver 
by  what  manner  or  device  the  discrimina- 
tion was  accomplished.  L'liittd  States  v. 
Tozcr,  37  I'id.  Kep.  635,  2  /..  K.  A.  444,  2 
Int.  Coin.  Kep.  422. 

The  provision  of  the  Interstate  Com- 
merce Act,  ?  3,  which  makes  it  unlawful  for 
a  carrier  \.o  give  an  undue  or  unreas(jnable 
preference  to  any  person,  firm,  corporation, 
or  locality,  or  to  subject  an\'  person  to  any 
undue  or  unreasonable  prejudice  or  disa^l- 
vantage,  is  not  confined  to  the  facilities 
atlorded  to  shijipers,  but  includes  an  unjust 
discrimination  in  rales.  United  States  v. 
Tozer,  39  I'ed.  Kep.  904,  2  ////.  Com.  Kep.  597. 

A  charge  of  di>criniiiiatlon  or  preference, 
uiuler  the  Interstate  Coinmeice  Act,  ?j;  2,  3, 
is  n()t  established  by  proof  that  a  railroad 
carried  cotton  from  one  point  to  another, 
and  there  compressed  it  at  its  own  expense, 
and  then  carried  it  on  to  the  place  of  desti- 
nation at  the  same  through  rate  as  ilie  pub- 
lished rate  from  the  starting  point  to  the 
place  of  final  destination,  as  against  another 
person  who  shipped  f)nly  from  the  place  of 
compressing  to  the  same  point,  at  a  little 
higher  proportionate  rale,  where  such  ship- 
ments were  under  a  well-recogniz.ed  custom 
of  which  complainant  anfl  all  other  shippers 
li.id  knowledge,  aiul  in  the  absence  of  any- 
thing to  show  that  the  com|)lainanl  desired 
to  ship  from  the  starting  point  of  the  fa- 
vored parly  and  was  denied  such  rates. 
Cowan  V.  Bond,  39  Fed.  Kep.  54,  2  ////.  Com. 
Kep.  542. 

A  through  shipment  of  two  barrels  of 
sugar  was  made  by  a  dealer,  ill  rough  a 
broker,  to  pass  over  two  railroads,  at  a 
through  rate  of  51  cents  per  liundreri,  and 
of  this  34  cents  went  to  the  second  road. 
On  the  same  day  the  same  dealer  shipped 
one  barrel  to  the  same  consignee  over  the 
second  road  only,  starting  where  the  first 
shipment  was  received  by  the  second  road 
from  the  first,  and  was  charged  46  cents  per 
hundred.  Held,  thai  the  two  shi()ments 
were  not  for  the  same  |)arty  in  such  a  sense 
that  there  ccjuld  be  no  discrimination  with- 
in the  meaning  of  the  Interstate  Commerce 
Act.  United  States  v.  Tozer,  39  Fed.  I\ep, 
904,  2  ////.  Com.  Kep.  597.— Rkvik.wino 
Chamber  of  Commerce  v.  Flint  &  P.  M.  R. 
Co.,  2  Int.  Com.  Com.  570. 
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H.   WIk'ii    a   qiioHtioii    for   jury.— 

Wliiil  iimi)inits  to  uiiiluf  prffert-iire  is,  in 
j^LMUTiil,  a  (lucstion  of  fart,  and  not  one  of 
law.  Dipltuys  Cassoii  Slate  Co.  v.  i'cslim'og 
J\.  C'.,  2  A'y.  d~  C".   /'.  Cii.s.  73. 

Wlictlicr  ill  any  jjartuiilar  case  tiie  dis- 
ciirniiiatiun  lias  htcii  iiiijiist  is  a  fiticslion 
foi  the  jury.  //I'l/s/ii/i  Cr^  '/'.  C  A'.  C'('.  v. 
A'l/^/.  I) /III!.  &*  /■.'ii:; .  A'.  L'lis.  123,  3S  Tii.ijU. 

II.  AS  BETWEEN  SAME  CLASS  OF 
FHEIOHTS. 

1>.  UiHlrr  St jiios|ani(««s.*- Under  111. 
lirv.  St.  (  h.  1 14,  piohibitiiiK  niijiisi  discrinii- 
iialiniis,  ]pri)of  that  oiu;  shi|i|iir  of  cual  was 
(•|iar,!.;cd  45  ccnis  |Kr  ton  and  thai  another 
sh'|)|ier  was  cliarjjed  but  37  cents  per  ion 
lur  a  sinyle  haul  over  llic  same  road,  in  the 
s.iine  direction,  anil  to  the  same  |)lacc,  es- 
t.il/li>lK's  unjust  disci  imiiiali. Ill  ;  and  it  is 
no  defense  that  the  rate  allowed  the  favored 
siiipper  wa--  umlcr  an  existinj;  contract  at 
the  lime  freif^iit  rates  were  advaTiccd, 
where  the  henelit  of  an  e.\isiin^  contract 
was  refused  to  the  complainant.  I.oiiisvilli', 
K.  ir^  St.  /..  Lou.  R.  Co.  v.  Croii'ii  Co,il  Co., 
43  ///.  Af>f>.  2^S. 

In  a  proceeding;  under  the  Illinois  statute 
for  .III  unjust  ilisciiinination  on  freiL;lil  rates 
on  coal,  the  comi)lainin^  party  charged  that 
he  was  recpiired  to  [lay  45  cents  per  ton, 
while  another  .shipper  oidy  paid  31  cents 
for  a  lonjicr  haul  over  the  same  road,  in  the 
same  direction,  to  the  same  i)oiiit;  hut  the 
evidence  showeil  that  complainant  shipped 
what  was  called  commercial  dial,  while  ihc 
favored  party  shipped  what  was  called  rail- 
road coal,  carried  at  a  time  in  the  year 
when  there  w  is  not  much  demand  for  the 
commercial  coi.i.  //,•/,/,  that  it  was  not  the 
same  class  of  freii^ht,  and  therefore  the 
compativ  was  not  liable  under  the  statute. 
Louisville,  E.  lir*  St.  /..  Con.  A".  Co.  v.  Cxrd'n 
Coal  Co.,  43  ///.  A/</).  228. 

(iivini;  preferefice  to  relief  poods  sent  to 
tlie  sulTerers  by  the  throat  Chicago  fire  was 
not  such  a  discrimination  against  shippers 
of  other  freight  as  to  make  carriers  li.ible 
as  for  negligence  for  not  forwarding  freight 
in  the  order  in  which  it  was  received.  All 
general  rules  must  yieM  to  a  great  public 


•  Authority  "f  r.iilway  company  to  jliscriini- 
natc  against  certain  iraljif  and  citain  indivinu- 
als,  see  notes,  ?(j  .Am.  &  Km;.  R.  Cas,  ()(),  61J-75. 

Discriininalion  in  rates  fur  coal  tratlic,  sec 
nie,  27  A.M.  &  Knc.  R,  C as.  7. 


necessity,    Michif;an  C.  R.  Co.  v.  Burrows, 

33 .1//,//.  r,. 

The  statute  (N.  Car.  Code,  §  1966)  which 
imiiDses  a  jjcnalty  on  any  railroad  which 
shall  charge  for  transportation  of  any 
freight  over  its  road  a  greater  amount  than 
shall  be  charged  at  the  same  time  by  it  fur 
an  e(|ual  cpiantiiy  of  the  same  class  of 
freight,  transported  in  the  same  direction 
over  any  iioition  of  the  same  railroad,  of 
c(iual  distance,  is  to  be  construed  to  mean 
that  the  compensation  charged  shippers  for 
carrying  an  etpial  quantity  of  the  same 
(lass  of  freight  going  in  the  same  direct  if)n 
must  be  ecjual  in  amount  for  cfjual  dis- 
tances, no  niatteron  what  i)art  of  the  rf)a(l, 
at  any  time  while  its  list  of  charges  for 
carrying  friight  remains  tiie  same.  1  lines 
V.  W'i I  mi  Hilton  &^  II'.  A'.  Co.,  95  .V.  Car.  434. 

This  statute  embraces  all  railroads  (loinjjf 
business  in  the  state,  wheliier  incorporated 
by  its  laws  or  not,  the  object  of  the  statute 
being  to  secure  uniformity  in  ciiarges  for 
transporting  freight  by  all  railroads  doing 
business  in  the  state.  Hines  v.  M'iliitiii}^- 
ton  (^  //'.  K.  Co..  95  A'.  Car.  434. 

A  provision  in  a  railroad  charter  that  a 
charge  for  t'ansportation  shall  not  exceed 
35  cents  per  100  iiounds  on  heavy  .irticks, 
and  10  cents  per  cubic  foot  on  articles  uf 
measurement  for  every  100  miles,  and  5 
cents  for  every  passenger,  only  was  in- 
tended to  fix  a  maximum  beyond  whic  1  the 
company  could  not  go,  and  to  leave  the 
charges,  within  the  limit  fixed,  to  the  com- 
pany, subject  to  the  common  law  rule  tliat 
its  charges  should  he  reasonal>le  and  to  the 
regulating  power  of  the  legislature  or  the 
courts;  and  it  was  not  intended  to  propor- 
tion the  charges  by  any  unit  of  distance. 
Kax^an  v.  Aiktu,  9  Avi.  G^  J-'.iii^.  A'.  Cas.  201, 
9  Lea  (7(7/;/.)  609,  42  Am.  Rep.  6S4.--I)i.s- 
TiNdiisHiNG  Knox  V.  South  Carolina  K. 
Co.,  5  So.  Car.  22. 

10.  Viidor  KiiKlisIi  utatutes.  —  It  is 
not  a  valid  consideration  for  a  reduced  rate 
that  the  ]Tarty  favored  is  a  customer  also  of 
the  same  railway  company  in  floods  of  a 
quite  dilTereiit  kind.  JUlhilyke  Coal  Co.  v. 
A'orlh  Jlritis/i  R.  Co.,  2  Ry.  &*  C.  T.  Cas. 
105. 

A  dilTerence  in  the  mileage  rate  for  grain 
carried  for  comjieting  millers,  when  taken  in 
connection  with  the  fact  that  the  flour  of 
these  millers  coni|)etes  at  various  common 
points,  may  amount  to  an  infringement  of 
^  2  of  the  act  of  1S54,  although  the  differ- 


DISCRIMINATION,   1 1. 


89 


ence  in  the  grain  rates  themselves  might 
not  liave  been  sufficient  to  establish  the  in- 
frinj;einent.  Greenwood  v.  Lancashire  &• 
v.  K.  Co.,  6  Ay.  &^  C.   T.  Cas.  39. 

A  ciiarge  to  carriers  for  paclced  parcels 
containing  dangerous  articles,  of  fifty  per 
( int.  in  addition  to  the  usual  rate  for  the 
Inchest  cliargfd  description  of  goods,  is  un- 
i(liial.  Cuirlon  v.  Jin'stol  &•  E.  A'.  Co.,  4  //. 
ir-  A',  i^,  5  yuf.  A.  S.  1172,  28  L.  J.  Ex. 
lOy. 

Tlie  words  "  goods  of  a  liive  description 
and  <iiiantity  "  and  "conveyed  along  the 
railwiiy  under  the  lilic  circumstances,"  in  7 
I'i  iS  Vict.  c.  iii.,  and  "  goods  of  the  same 
description"  and  "  under  the  same  circum- 
stances," in  the  Railways  Clauses  Act,  are 
used,  not  with  reference  to  the  contents, 
but  to  the  parcels  themselves,  and  they  are 
used  with  referfiice  to  the  conveyance,  and 
not  lo  tlie  persons  wiio  send  the  goods. 
O'nvf/  W't stern  K.  Co.  v.  Sutton,  L.  R.  \U. 
I..  Cas.  226,  3S  /,.  y.  E.r.  177,  18  W.  A'.  92. 

Wliere  the  highest  rate  charged  by  a  rail- 
w.iy  com])any  is  for  packed  j)arcels,  and  a 
carrier  sending  such  parcels  is  rc(iuired  to 
describe  his  goods  and  is  charged  accord- 
injily,  in  an  action  for  overcharges,  on  find- 
ing that  other  firms  sent  packeii  parcels 
from  whom  no  declaration  was  required 
and  who  were  charged  for  them  at  a  less 
rate,  evidence  is  admissible  that  the  |)rac- 
lice  of  the  other  firms  in  sentling  packed 
parcels  was  notorious,  and  the  carrier  is 
entitled  to  recover  the  amount  so  charged 
in  e.xccss.  Great  Western  A'.  Co.  v.  Sutton, 
38  A.y.  Ex.  177.  L.  A'.  4  //.  L.  Cas.  226,  18 
//'.  A'.  y2 ;  affirmed  in  3  //.  «S<»  C.  Soo,  35  L. 
J.  Ex.  18. 

A  railway  company  carried  coal  to  G.  for 
sliipnicnt,  from  collieries  situate  on  difler- 
cni  branches  of  their  line.  On  one  branch 
lilt;  company  charged  diflferent  rates  per  ton 
per  mile  for  the  carriage  of  diflerent  de- 
M'riplions  of  coal— a  gas-coal  rate  and  a 
coiiinion-coal  rate.  Ni>  such  classification 
was  made  on  the  otiier  branch.  J-'ound,  as 
a  niaiter  of  fact,  that  splint  coal  and  cannel 
idal  liave  enough  in  common  of  gas-produc- 
ing quality  to  be  coiniJCtiiive,  and  to  make 
iheni  commercially  and  substantially  of  the 
same  description  for  the  purpose  lor  which 
they  were  used,  and  that  the  cost  of  con- 
veyance to  the  railway  company  of  splint 
and  cannel  coal  is  the  same  ;  and  therefore, 
that  the  carriage  of  cannel  coal  and  splint 
coal  by  a  railway  company  at  unecpial  rates 


per  ton  per  mile  was  an  undue  prejudice  to 
the  complainants.  Xitshii/  &^  I..  Coa/  Co. 
v.  Caledonian  A'.  Co.,  2  Ay.  e^*  C.  T.  Cas.  39. 

If,  by  reason  of  the  graflients  or  other- 
wise, the  cost  of  conveyance  of  the  coal  to 
the  railway  company  on  the  one  branch 
was  dilTerent  from  the  cost  on  the  other,  a 
proportionate  dilTerence  might  be  made  by 
the  railway  company  in  the  mileage  rate. 
Nilshill  &*  L.  tea/  Co.  v.  Caledonian  R.  Co., 
2  Ry.  &^  C.  J'.  Cas.  39. 

A  railway  com|)any,  from  a  desire  to  in- 
troduce a  certain  coke,  ina<ie  special  ar- 
rangements with  merchants  for  the  car- 
riage of  such  Coke  and  coal  at  a  lower  rate 
than  their  «ndinary  charge,  there  being 
nothing  to  show  that  the  pecuniary  interests 
of  the  company  were  allected.  Held,  that 
the  lowering  of  the  rate  f(jr  this  trallic  was 
giving  it  an  undue  preference.  O.ilade  v. 
iXort/i  Eastern  R.  Co.,  1  C.  B.  A'.  S.  454,  3 
Jur.  N.  S.  (\yj,  26  L.  J.  C.  P.  1 29. 

III.  AS  TO  AMOUNT  CABBIED. 

11.  Cii'lierally.— Where  a  railroad  cor- 
poration fi,\es  a  rate  of  freight  per  100 
pounds,  for  carrying  petroleum  oil  in  iron 
tank  cars,  substantially  lower  than  its  rate 
for  tianspoiting  it  in  barrels  in  car-load 
lots,  it  is  e.xeicising  "a  franchise,  privilege, 
or  right  in  contravention  of  law,"  witiiin 
tlu;  meaning  of  the  fourth  clause  of  ?  6761, 
Ohio  Kev.  St.  State  ex  rel.  v.  Cincinnati, 
W.  &'  n.  R.  Co.,  42  Am.  iS^  En^.  R.  Cas. 
330,47  O/iio  St.  130,  7  L.  R.  A.  319,  23  A'. 
7:".  A'c/.  928.— QLft)Ti.\G  Rice  v.  Louisville 
&  N.  R.  Co.,  I  Int.  Com.  Com.  503. 

Where  a  railway  company  is  empowered 
to  establish  communication  by  water,  and 
the  enabling  act  contains  no  provision  as  to 
equality  of  rates  for  the  carriage  of  goods, 
it  may  charge  double  rates  for  packed  par- 
cels as  regards  the  carriage  by  w.iter. 
Branley  v.  South  Eastern  R.  Co.,  12  C.  B. 
N.  S.  r)3,  9y//r.  N.  S.  329,  31  L.J.  C.  P.  286, 
6  /,.  T.  45S. 

It  is  unreasonable  and  unwarranted  for  a 
railway  company  to  refuse  to  carry  the  coal 
of  a  colliery  owner  unless  he  has  ready  fif- 
teen cars  containing  a  minimum  load  of 
forty  tons  each,  while  they  carry  the  coal  of 
others  in  smaller  quantities.  Damages  in 
respect  to  loss  of  custom  to  the  colliery 
owner  occasioned  by  suc:h  restriction  are 
not  too  remote.  Lancashire  dV*  )'.  A".  Co, 
V.  Gidlow.  L.  A'.  7  N.  /,.  Cas.  517,  45  L.  J. 
Ex.  D.  625,  29  L.  P.  346. 
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A  railway  carried  beer  in  consignments 
not  exceeding  500  lbs.  for  brewers  at  B.,  at 
tlie  same  rate  per  hundredweight  as  cor- 
responded to  tlie  tonnage  rate  on  consign- 
ments of  over  500  lbs.,  whereas  at  N.  they 
had  one  tarilT  for  consignments  over  500 
lbs.,  and  another  for  consignments  of  500 
lbs,  or  under;  the  latter  tarifl',  known  as 
tiie  "  small  package  rates,"  b-^ing  on  a 
liighor  sCMJe  than  the  tonnage  rate  the 
company  charged  at  N.,  and  also  than 
their  tonnage  rates  at  B.  He.  tL<.c  such 
rates  gave  an  undue  preference  to  the 
bn.-wers  at  B.  over  the  brewers  at  '^\,  and 
that  the  company  must  franie  tlnMr  -^a''~  of 
charges  for  the  cai  li.ige  of  ci;nsig.ii  -f 

beer  not  exceeding  500  lbs.  in  wei.^.  u  on 
the  same  principle  at  both  places  as  rej.''ii"ds 
the  relation  of  such  charges  to  the  tonnage 
rales  (jhtaining  at  such  places  respectively. 
Rkliardson  v.  M/iilaiid  K.  Co.,  4  I\y.  &^ 
C.  y.  Cas.  I. —  RliViiiWlNG  Nicholson  v. 
Great  Western  R.  Co.,  i  Ry.  &  C.  T.  Cas. 
121,  5  C.  B.  N.  S.  366;  Rans^me  z^.  Eastern 
Coun'ics  R.  Co.,  i  Ry.  &  C.  T.  Cas.  63,  26 
L.J.  C.  P.  91. 

In  determining,  under  the  Railway  and 
Canal  Traffic  Act  1854,  §  2,  whether  a  railway 
company  has  given  an  undue  and  unreason- 
able preference  to  a  particular  person,  com- 
pany, or  traffic,  or  subjected  a  particular  per- 
son, company,  or  traffic  to  an  undue  or  unrea- 
sonable prejudice  or  disadvantage,  this  court 
may  take  into  consideration  the  fair  interests 
of  the  railway  itself,  and  entertain  such  ques- 
tions as  whether  the  company  might  not 
carry  larger  quantities,  or  for  longer  dis- 
tances, at  lower  rates  per  ton  per  mile,  than 
smaller  quantities,  or  for  shorter  distances, 
so  as  to  derive  equal  profits  to  itself.  Kan- 
some  V.  Eastern  Counties  R.  Co.,  i  C.  />.  N, 
S.  437,  26  L.J.  C.  P.  91,  I  Ky.  &^  C.  T. 
Cas.  63. 

The  Great  E.  R.  Co.  fixed  certain  package 
rates  for  the  conveyance  of  fish  from  Yar- 
mouth to  London  :  under  and  not  exceed- 
ing 1 8  lbs.,  3d.  per  package;  under  and  not 
exceeding  28  lbs..  4d.  per  package.  W.,  a 
trader  at  Yarmouth,  sent  fish  in  baskets  of 
20  lbs.  weight,  for  which  he  was  charged  at 
the  rate  of  4d.  for  28  lbs.  It  was  proved 
that  he  could  not  alter  the  size  of  his  baskets 
without  injury  to  his  business,  and  that  bas- 
kets 21  lbs.  in  weight  did  not  cost  the  com- 
pany more  expense  or  labor  than  baskets  of 
18  lbs.  in  weight.  Held,  that  the  rate  must 
be  2r  lbs.,  and  not  18  lbs.,  for  3d.,  so  as  to 


make  it  uniform,  and  after  the  same  rate  as, 
and  in  due  proportion  with,  the  charge  for 
packages  of  greater  weight.  Woodi^er  v. 
Great  Eastern  R.    Co.  2  Ry.  &^  C.    T.  Cas, 

I02. 

12.  When  allowed  iu  favor  of 
larK'c  slilpiiieiits.— It  is  not  necessarily 
a  legal  wrong  for  a  carrier  to  give  better 
rates  to  one  who  ships  many  car-loads  than 
to  one  who  ships  a  single  car-load  or  less. 
The  courts  will  judicially  notice  the  fact 
that  an  increase  in  the  volume  of  business 
is  desirableand  advantageous.  It  is,  there- 
fore, lawful  to  favor  those  whose  business  is 
great  rather  than  those  whose  business  is 
small  and  inconsiderable.  Cleveland,  C,  C. 
6^  /.  R.  Co.  V.  Closscr,  45  Am.  iS-»  A;;^.  R. 
Cas.  275,  126  Ind.  348,  26  A'.  A".  Rep.  159. 

The  equality  clause  of  the  statute  of  rail- 
way transportation  (G.  L.  ch.  163,  §  2)  is  a 
re-enactment  of  the  common  law  against 
unreasonable  and  unjust  discrimination,  and 
does  not  require  the  same  price  per  pound 
for  transporting  large  and  small  quantities 
of  coal  between  the  same  points.  As  the 
carrier's  labor  and  expense  of  transporting 
a  quantity  of  coal  in  many  small  parcels 
might  be  more  than  the  labor  and  expense 
of  transporting  the  same  quantity  in  one 
parcel,  the  owner  of  the  latter  might  sutler  , 
from  an  unreasonable  and  unjust  discrimi- 
nation if  the  price  per  pound  were  the  same 
for  all  quantities.  Coneord  <S-»  P.  R.  Co.  v. 
Forsaith,  59  N.  H.  122,  47  Ant.  Rep,  181. 

It  is  not  a  violation  of  section  2  of  the 
Railway  and  Canal  Traffic  Act  for  a  railway 
company  to  carry  at  lower  rates  in  con- 
sideration of  a  guaranty  of  large  quantities 
and  full  train-loads  at  regular  periods,  pro- 
viding the  real  object  of  the  company  is  to 
obtain  greater  profit  by  diminished  ex- 
penses. Nicholson  v.  Great  Western  R.  Co., 
4  C.  D.  N.  S.  366,  4/«r.  N.  S.  1187,  28  L.J. 
C.  P.  89. 

Although  the  effect  may  be  to  exclude 
from  the  lower  rate  those  persons  who  can- 
not give  such  a  guaranty.  Nicholson  v. 
Great  Western  R.  Co.  (No.  i),  5  C.  P.  N.  S. 
366,  28  L.  J.  C.  P.  89,  4/«r.  A^.  S.  1 187,  I 
Ry.  &•  C.  T.  Cas.  121. 

A  railway  had  two  scales  of  charges,  one 
of  v/hich  was  much  lower  than  the  other, 
but  only  applicable  when  the  parcels  to  be 
carried  were  of  certain  size  and  value,  and 
prepaid  by  having  stamps  atlixed  to  them. 
Both  the  scales  included  delivery  from  the 
company's  receiving  offices  to  their  railway 
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terminus.  The  company  allowed  their 
agent  for  carting  parcels  from  their  receiv- 
ing ofliccs  to  the  terminus  id.  on  every  un- 
stamped parcel  and  nothing  on  stamped 
parcels,  the  agent  undertaking  to  cart  the 
stamped  parcels  for  nothing  in  considera- 
tion of  being  paid  id.  on  every  unstamped 
parcel.  Upon  complaint  by  a  carrier,  who 
collected  and  cartedsiamped  and  unstamped 
jiarceis  to  the  company's  terminus,  that  al- 
th;)ugh  the  trouble  and  expense  were  the 
same  to  him  whether  parcels  W'cre  stamped 
or  unstamped,  yet  the  company  allowed 
liim  nothing  in  respect  of  the  f(jrmer — //M, 
that  the  company  had  given  no  undue 
preference  either  to  themselves  or  to  the 
person  employed  as  their  carting  agent,  as 
tliey  charged  nothing  for  collection,  and 
the  collection  of  stamped  parcels  cost  them 
niiliiing,  the  carting  agent  consenting  to 
carry  stamped  parcels  gratis  in  consideration 
of  i)eing  paid  id.  for  every  unstamped  par- 
cel. Robertson  v.  Midland  G.  IV.  K.  Co.,  2 
A'v.  &^  C.  T.  Cas.  409. 

i;{.  Wlieii  not  allowed.— DilTerence 
in  (luantity  or  amount  of  freights  shiiipcd  is 
not  alone  reason  lor  a  discrimination  in 
fi  eight  rates.  Kinsley  v.  Buffalo,  N.  V.  (3^ 
y.  A'.  Co.,  27  i'«i-  i^ep-  181.— Approving 
Mays7'.  Pennsylvania  Co.,  1 2  Fed.  Rep.  309. — 
Sioficldv.  Lake  Shore  &*  M.  S.  A'.  Co.,  23 
Jw.  (2-=  £/{i;:  A'.  Cas.  612,  43  O/iio  S/.  571,  54 
^/w.  Ju-/).  846,  3  A'.  E.  Ki'p.  907.- Ouoi'lNG 
IIiiysTA  Pennsylvania  Co.,  12  Fed.  Rep.  309. 

Discrimination  in  freight  charges,  based 
on  the  amount  of  freight  shipped,  without 
reference  to  conditions  tending  to  decrease 
the  cost  of  trans[)ortation,  are  contrary  to 
public  policy.  Rothschild  v.  Wahasli  R. 
Co.,  15  Jl/o.  App.  242.— Rf.viewi.s'g  Hays 
V.  Pennsylvania  Co.,  12  Fed.  Rep.  309; 
Nicholson  v.  Great  Western  R.  Co.,  4  C.  B. 
N,S.  366.— yuoTED  iNSoutliern  Wire  Co.w. 
St.  Louis  b'.'&  T.  R.  Co..  38  Mo.  App.  191. 

A  railroad  company  charged  all  persons 
S:.4o  per  ton  who  might  ship  less  than  100 
tons  of  coal  per  annum,  but  all  persons  who 
slii|iped  that  amount  or  over  were  only 
charged  $1.60  per  ton.  Held,  that  the  dif- 
ference was  so  gross  as  to  be  contrary  to 
public  policy  and  an  unlawful  discrimina- 
tion. Burlington,  C.  R.  &^  A^  R.  Co.  v. 
Nortlnvestern  Fuel  Co,,  31  Fed.  Rep.  652. — 
QuoTij^G  Scofield  v.  Lake  Sliore  &  M.  S.  R. 
Co.,  43  Ohio  St.  606,  3  N.  E,  Rep.  907.— 
DiSAPPKOVED  AND  CKlTici-SEi)  IN  Cleve- 
land, C,  C.  &  L  R.  Co.  V.  Closser,  45  Am. 


&  Eng.  R.  Ca?.  275,  126  Ind.  348,  26  N.  E. 
Rep.  159. 

Where  the  commodity  shipped  for  D.  and 
the  commodity  shipped  for  the  plaintiffs 
ws  the  same,  and  all  was  shij)ped  in  full 
car-loads,  and  from  the  same  stations,  the 
rule  does  not  apply  which  permits  a  carrier 
to  discriminate  in  favor  of  a  shipper  who 
transports  large  quantities  of  a  given  com- 
modity in  one  parcel  at  a  time  as  against  a 
shipiier  who  transports  the  same  commodity 
in  small  quantities  in  broken  packages. 
Neither  does  the  rule  apply  which  permits 
the  common  carrier  to  discriminate  in  favor 
of  one  class  of  goods  over  others  of  a  dif- 
ferent class.  Louisville,  E.  &^  St.  L.  Con.  R. 
Co.  V.  Wilson,  54  A»i.  &^  F.ng.  R.  Cas.  452, 
132  Ind.  517,  32  N.  A".  Rep.  311. 

The  fact  that  D.  was  able  to  furnish  a 
larger  nuiubcr  of  cai-loads  of  ties  than  the 
plaintifTs  would  not  justify  a  discrimination 
in  his  favor  over  the  rates  charged  to  the 
plaintifTs.  As  to  whether  the  fact  that  D. 
agreed  to  furnish  the  defendant  such  lies  as 
it  desired  for  its  own  use  at  a  given  price  re- 
lieved the  discrimination  of  its  objectionable 
feature,  by  which  it  became  a  reasonable 
discrimination,  was  a  question  of  fact  which 
was  properly  submitted  to  the  jury  for  its 
determination.  Louisville,  E.  &-<St.  L.  Con. 
R.  Co.  V.  Wilson,  54  An/.  &^  Ling.  R.  Cas. 
452,  132  Ind.  517,  32  A'.  E.  Rep.  311. 

Where  a  ccjrporation,  as  a  common  car- 
rier of  freights,  in  consideration  of  the  fact 
that  a  shipper  furnished  a  greater  quantity 
of  freights  than  other  shijipers  during  a 
given  term,  agrees  t<i  make  a  rebate  011  the 
published  tarifl  on  such  freights,  to  the 
prejudice  of  the  other  shippers  of  like 
freights  under  the  same  circumstances — 
held,  such  a  cor  riict  is  an  unlawful  dis- 
crimination in  fc  or  of  the  larger  shipper, 
tending  to  create  monopoly,  destroy  com- 
petition, injure,  if  not  destroy,  the  business 
of  smaller  operators,  contrary  to  public 
policy,  and  will  be  declared  void  at  the  in- 
stance of  parties  injurcfl  thereby.  Seojield 
v.  ZrtXv  Shore  &^  M.  S.  R.  Co.,  23  Am.  tV» 
E.ng.  R.  Cas.  612,  43  Ohio  St.  571,  54  Am, 
Rep.  846,  3  Al.  E.  Rep.  907.— Distinguish- 
ing Johnson  t/.  Pensacola  &  P.  R.  Co.,  16 
[•"la.  623;  Ex  parte  Benson,  18  So.  Car.  38. 
yuuTiNG  Ragan  v.  Aiken.  9  Lea  (Tenn.) 
609,  42  Am.  Rep.  684;  Great  Western  R. 
Co.  V.  Sutton,  4  Eng.  &  Ir,  App.  226;  St. 
Louis,  A.  &  T.  H.  R.  Co.  v.  Hill,  14  111. 
App.  579. 
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A  cliarge  of  one  penny  [ler  pound  for 
packages  cont;iinint;  parcels  under  112  lbs. 
weigiit  each — /u'M,  to  he  unreasonable  in 
the  case  of  a  package  above  500  lbs.  weight 
made  up  by  a  carrier  and  directed  to  one 
person,  altliough  containing  a  number  of 
parcels  under  1 1  2  lbs.  weight  each,  consigned 
or  directed  to  dilferent  persons.  l'ick-foyd\. 
Grand  Junction  K.  Co.,  10  .1/.  &^  IT.  399,  3 
Kaikv.  Ciix.  193.  S.  J'.,  Edwards  v.  Great 
Western  K.  Co.,  11  C.  B.  588,  21  L.  J.  C.  P. 
72. 

IV.  AS  BETWEEN  INDIVIDUALS  OR  CLASSES. 

14.    DiscriiiiiiiiitHHi,    }>«ii<>rally.*— 

A  common  carrier  is  bound  to  receive  and 
carrv  freight  without  discrimination  in  its 
charges  for  tiie  same  services.     Rotlncliild 

V.  WalHish  R.  Co..  15  Mo.  App.  242. 
Uailway   companies  derive  their   charter 

rights  from  the  state,  and  owe  an  etiual  duty 
to  every  citizen,  and  they  cannot  exercise 
their  charter  rights  in  such  manner  as  to 
benelit  one  individual,  town,  or  community, 
to  the  detriment  of  anotiier.  Houston  &»  T. 
C.  A'.  Co.  V.  Smith,  22  Am.  &^  Eng.  R.  Cas. 
421.  63  Tex.  322. 

Under  the  Railways  Clauses  Act  1845,  § 
90.  and  the  Railway  and  Canal  Traffic  Act 
1S54,  §  2,  a  railway  company  cannot  legally 
cliarge  one  person  a  greater  sum  than  it 
charges  another  for  rendering  services  of  a 
like  nature.  London  &>  N.  IV.  A'.  Co.  v. 
Evers/ied,  L.  R.  3  A  pp.  Cas.  1029,  39  L.  T. 
306  ;  ajjirminjr  L.  R.  3  (9.  B.  D.  134,47  /-/• 
(2.  />'.  1).  284,  37  L.  T.  623,  26  \V.  R.  863; 
U'/tich  affirmed  L.  R.  2  Q.  B.  D.  254,  46  L.  J. 
Q.  B.  D.  289,  36' Z.  T.  12,  26  VV,  R.  102. 

The  Colorado  act  of  1885,  prohibiting 
railroads  from  charging  one  person  or  cor- 
I)oraiion  a  greater  sum  than  it  charges  any 
I  iher  for  a  like  service,  upon  like  condi- 
tions and  under  like  circumstances,  is  of 
the  same  nature  as  the  Intersta'^  Commerce 
Act,  and,  like  that,  was  designed  to  prevent 
unjust  discrimination  and  extortion  in  rates. 
The  act  was  intended  to  put  all  shippers  on 
an  absolute  i'(,uality,  saving  only  a  power  in 
the  railroad  commissioner  to  except  special 

*  Authority  of  railway  cotnpatiy  to  discrimi- 
nate against  rci  tain  traffic  and  certain  individuals, 
see  note,  29  Am.  &  Eno.  R.  Cas   06-75. 

Common  carriers  cannot  discriminate  as  be- 
tween individuals  or  their  goods,  see  note,  44 
Am.  Rep.  568. 

Unjust  discrimination  as  between  individuals, 
see  note,  9  L.  R.  A.  757. 


cases.  The  act  also  recognizes  the  fact  that 
it  is  no  proper  business  of  a  common  carrier 
to  foster  particular  enterprises  or  to  build 
ui)  new  industries.  L'nion  lac.  R.  Co.  v. 
Goodridge,  54  Am.  (3^•  Eng.  R.  Cas.  423,  149 
L'.  S.  680,  13  Sup.  Ct.  Rep.  970  ;  affirming  37 
Fed.  Rep.  182.  — FoLi.owKD  in  Union  Pac. 
R.  Co.  V.  Taggart.  149  U.  S.  698. 

15.  "Wlicii  justifiiiblo.  —  A  railroad 
corporation  is  not  obligid,  as  a  common 
carrier,  to  transport  goods  and  merchandise 
for  all  persons  at  the  same  rates.  Fitchburg 
R.  Co.  V.  Gage,  12  Grnj'  (J/ass.)  393.— Ap- 
I'ROVKD  IN  Ragan  7>.  Aiken,  9  Am.  &  Eng. 
R.  Cas.  201,  9  Lea  (Tenn.)  609,  42  Am.  Ri  p. 
68. .  ^UOTKU  IN  Hou.ston  it  T.  C.  R.  Co. 
7'.  Kust,  9  Am.  &  Eng.  R.  Cas.  123,  58  Tex. 
98.  Revikwkd  in  Ex  parte  Benson,  18  So. 
Car.  38,  44  Am.   Rep.  564. 

When  the  consideraiion  paid  for  reduced 
rates  by  a  favored  shijiper  is  equal  to  the 
discount  allowed  him,  the  law  against  un- 
just discriminations  does  not  a|)ply,  as  it 
matters  not  in  what  form  the  shipper  pays 
the  usual  rates  ;  but  a  claim  by  a  railroad 
company  that  a  favored  shipper  of  coal  was 
allowed  a  special  rate  because  the  coal  com- 
pany had  an  unliquidated  claim  for  damages 
against  the  railroad  company  for  setting  fire 
to  its  mine,  and  for  this,  and  otiier  con- 
siderations equally  indefinite,  a  special  rate 
was  given,  and  that  the  difference  between 
the  special  rate  and  the  regular  rate  to  the 
public  was  in  payment  of  such  damages,  is 
not  a  defense.  Goodridge  v.  L'nion  Pac.  R. 
Co.,  yj  Fed.  Rep.  182  ;  affirmed  in  54  ^Im. 
&*  Eng.  R.  Cas.  423,  1 49  C\  S.  680,  1 3  Sup. 
a.  Rep.  970. 

The  railway  company  alleged  that  the  ap- 
plicants, being  obliged  to  use  smaller  wagons 
for  their  slates  than  those  used  by  the 
favored  quarry  owner,  and  sending  slates  of 
a  lighter  description,  occasioned  the  railway 
company  greater  cost  for  carriage.  //(•/(/, 
that  id.  per  ton  would  be  a  reasonable 
allowance  for  such  increased  cost.  Holland 
V.  Festiniog  R.  Co.,  2  Ry.  &•  C.  T.  Cas.  27S. 

It  is  an  undue  preference  for  a  railway 
company  to  agree  to  carry  all  the  goods  of 
one  shipper  at  a  lower  rate  than  is  otTcred 
to  others,  where  it  does  not  appear  that  tiie 
lower  charge  is  justified  by  any  special  cir- 
cumstance or  to  meet  competition.  Garton 
V.  Bristol  &^  E.  R.  Co.,  6  C.  B.  A.  S.  639,  5 
Jur.  A'.  S.  1313.  28  L.y.  C.  P.  306,  I  /l&^  S. 
H2,  7/i'r.  N.  S.  1234,  30  L.J.  Q.  B.  273.  9 
W.    R.   734.— CONSIDKKEU    IN    Palmer  v. 
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London  &  S.  W.  R.  Co.,  L.  R.  i  C.  P.  58S. 
35  L.  J.  C.  P.  289.  12  Jur.  N.  S.  926,  15  L.  T. 
159,  15  VV.  R.  1 1. 

In  order  to  justify  a  difference  being 
ni;ide  by  a  railway  in  favor  of  one  or  more 
individual  members  of  their  general  class 
of  customers  there  must  be  an  adequate 
consideration  to  the  company  lessening  the 
costs  to  them  of  the  services  rendered  to 
such  individual  memliers  of  the  general 
class;  and  it  is  not  sutricient  that  they 
merely  desire  to  attract  the  traffic  from 
another  line  to  themselves,  especially  where 
the  favor  thus  shown  to  a  few  is  prejudicial 
to  many  others  in  the  same  trade  as  the 
favored  persons.  Thompson  v.  London  &> 
jV.  IV.  A'.  Co.,  2  Ry-  d^  C.  T.  Cus.  115. 

Special  advantages  may  be  given  to  cer- 
tain shippers  where  the  company  only  seeks 
to  increase  its  profits  and  the  consideration 
given  to  it  is  adequate,  and  it  is  willing  to 
afford  the  same  facilities  to  others  upon 
equal  terms.  Nicholson  v.  Great  Western 
a:  Co..  4  C.  B.  N.  S.  366,  ^/iir.  N.  S.  1 187, 
28  L.  J.  C.  P.  89. 

A  railway  company  is  justified  in  carrying 
goods  for  one  person  at  a  less  rate  than 
that  at  which  they  carry  the  same  descrip- 
tion of  goods  for  another  if  there  be  cir- 
cumstances which  render  the  cost  to  the 
company  of  carrying  for  the  former  less 
than  the  cost  of  carrying  for  the  latter. 
Oxlade  V.  North  Eastern  R.  Co.  (No.  i), 
1  C.  />'.  N.  S.  454,  26  Z.  /.  C.  P.  1 29,  I  Ry. 
&•  C.  T.  Cas.  72. 

Where  a  railway  company  was  compelled 
by  the  increase  of  its  business  to  separate 
its  mineral  from  its  goods  traffic  at  O.  sta- 
tion, and  transferred  the  former  to  another 
station,  retaining  only  at  O.  station  the 
rniner.d  traffic  in  favor  of  the  corporation 
of  M.,  who  lighted  M.  and  its  suburbs  and 
whose  gas  works  were  close  to  O.  station, 
communicating  therewith  by  a  siding,  so 
thai  such  traffic  could  be  removed  at  once 
from  the  O.  station  without  impeding  the 
j,'oods  traffic,  the  commission  found  as 
facts  that  it  was  a  matter  of  public  benefit 
and  convenience  that  the  corporation 
should  be  supplied  with  coal  at  O  station, 
and  that  the  nature  and  miignitiule  of  their 
supplies  enabled  the  railway  C(jmpany  to 
niiike  such  special  arrangements  for  passing 
them  through  and  out  of  O.  station  with 
less  inconvenience  to  the  general  and  ordi- 
nary business  thereof  than  would  be  caused 
bv  carrying  for  the  applicants,  and  therefore 


— he/d,  that  the  preference  to  the  corporation 
was  neither  undue  nor  unreasonable.  Lees 
v.  Lancashire  &^  V.  R.  Co.,  i  Ry.  &^  C.  7". 
Cas.  352. 

10.  "  UikIih;  prtMV'reuce." — A  carrier 
cannot  rightfully  establish  discriminating 
rates  in  order  to  keep  on  the  line  material 
for  which  it  lias  use,  such  as  ties,  or  to  keep 
the  price  low  for  its  owi;  advantage,  pro- 
ducers txMng  entitled  to  sell  where  they 
wish  and  in  the  most  available  market. 
Louisville,  E.  &^  .St.  L.  Con.  R.  Co.  v.  Wil- 
son, 54  .////.  £•-•  Eni[.  R.  Cas.  452,  132  Ind. 
517,  32  ;V.  E.  Rep.  311. 

It  is  an  undue  preference  for  a  railway 
company  to  deprive  a  shipper  of  his  natural 
advantages  owing  to  the  proximity  of  his 
land  to  the  railway,  by  allowing  in  its 
charge  to  another  shipper,* not  so  favorably 
situated,  the  expense  which  is  incurred  in 
connecting  his  place  with  the  ilway. 
Harrison  v.  Cockernwiith  Ssr'  W.  Co.,  3 
C.  B.  A\  S.  693,  ^Jnr.  N.  S.  239,  27  L.  J.  ^. 
P.  169. 

It  amounts  to  the  giving  of  an  undue  pref- 
erence for  a  railway  company  to  carry  coal 
for  one  dealer  at  a  less  rate  than  it  charges 
another,  with  the  professed  object  of  en- 
abling the  former  to  compete  with  the  lat- 
ter, who  has  the  advantage  of  having  his 
coal  brought  to  the  distributing  point  by 
sea,  Ransome  v.  Eastern  Counties  R.  Co.,  i 
C.  B.  N.  S.  437,  3  Jur.  N.  S.  217,  26  L.  J. 
C.P.  91. 

It  is  an  undue  preference  for  a  railway 
company  to  carry  coal  at  a  lower  rate  from 
one  colliery  than  from  another  situated  in 
the  same  locality,  although  the  owner  of 
the  favored  colliery  has  threatened  to  con- 
struct another  railway  which  would  cause  a 
diversion  in  the  traffic.  Harrison  v.  Coel-er- 
mouth  &•  W.  R.  Co.,  3  C.  B.  N.  S.  693,  4 
Jur.  N.  S.  239,  27  L.J.  C.  P.  169. 

A  railway  rompany  accepti-d  parcels  for 
conveyance  to  a  place  beyond  the  terminus 
of  their  railway.  Such  parcels  were  ad- 
dressed to  the  consignees  "  per  F.  &  Co.," 
who  were  carriers  of  goofis  and  parcels. 
The  railway  company  in  a  number  of  in- 
stances disregarded  the  words  "  per  F.  & 
Co.,"  and  delivered  the  parcels  direct  to  the 
ultimate  consignees  by  C.  &  Co.,  who  were 
the  railway  company's  agents,  and  also  car- 
riers on  their  own  account.  Held,  that  the 
non-delivery  of  such  parcels  to  F.  &  Co,, 
and  the  direct  delivery  of  them  to  the  con- 
signees by  C.  &  Co,,  was  an  undue  prefer- 
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ence  of  C.  &  Co.,  and  although  C.  &  Co. 
may  actually  have  made  tiie  "  mistakes"  in 
delivering,  iTiasmuch  as  they  occurred  be- 
fore the  railway  company's  contract  of  car- 
riage was  completed,  and  were  committed 
by  their  agents  for  delivery,  the  railway 
company  were  liable.  Ford  v.  London  &* 
S.   IV.  A\  Co.,  7  Ay.  <S-  C.  T.  Cas.  in. 

The  railway  company  ciiarged  F.  &  Co. 
rates  in  excess  of  those  which  were  charged 
to  certain  persons  at  such  place  who  were 
on  a  "  favored  list,"  and  whose  parcels 
were  delivered  under  the  same  circum- 
stances to  them  by  the  railway  company  or 
their  agents.  C.  &  Co.  delivered  the  par- 
cels in  question  to  F.  &  Co. 's  customers  at 
the  lower  rates,  but  as  between  tliemselves 
and  the  railway  company  it  was  underst<Jod 
tiiat  if  they  did  so  in  the  course  of  their 
employment  as  agents  they  must  pay  the 
dillerence  to  the  railway  comi)aiiy.  Jlfld, 
that  the  railway  company  had  given  them- 
selves and  their  agents  an  undue  prefer- 
ence, because  as  between  F.  &  Co.'s  cus- 
tomers and  tliemselves  the  railway  company 
were  delivering  to  the  customers  at  lower 
rates  than  they  charged  to  F.  &  Co.  Ford 
v.  London  6-  5.  IV.''r.  Co.,  7  R_y.  6-  C.  T. 
C<rs.  III. 

17.  Between  rival  traders  or  ship- 
pers.— A  contract  of  a  railway  ctmipany 
which  gives  to  certain  persons  an  exclusive 
advantage  or  monopoly  over  all  other  trans- 
porters in  the  transportation  of  goods  is 
unjust,  and  cannot  be  legally  enforced. 
Messenger  v.  Penmylviinia  R.  Co.,  37  N.  J. 
L.  531 ;  affirmiiiir  36  N.J.  L.  407.— Quali- 
fying Raxendale  v.  Eastern  Counties  R. 
Co.,  4  C.  B.  N.  S.  r)3.-QuoTEi)  IN  Dc 
Menacho  v.  Ward,  23  HlatcTif.   (U.  S.)  502. 

A  common  carrier  of  live  stock  has  no 
right  to  purposely  delay  the  stock  of  one 
shipper,  contrary  to  the  usual  course  of 
business,  and  give  preference  to  that  of 
other  shippers.  So  held,  where  the  plaintitl 
shipped  cattle  from  Canada  to  the  United 
States  and  they  were  detained  before  crf)ss- 
ing  the  national  boundary  line  for  three  or 
four  days,  where  tliey  could  neither  be  fed 
nor  watered  nor  unloaded,  whereby  several 
died  and  all  were  nmch  injured,  on  the  claim 
that  by  reason  of  the  delay  arid  the  change 
in  customs  laws  there  would  be  no  duty  on 
the  stock,  but  shipped  the  stock  of  other 
persons.  Kcency  v.  Grand  Trunk  R.  Co., 
59  liarh.  (N.   1^)  104. 

Where  a  lower  rate  is  given  by  a  corpora- 


tion to  a  favored  shipper,  which  is  intended 
to  give,  and  necessarily  gives,  an  exclusive 
monopoly  to  the  favored  shipper,  affecting 
the  business  and  destroying  the  trade  of 
other  shi|)pers,  the  latter  have  the  right  to 
require  an  equal  rate  for  all  under  like  cir- 
cumstances. Scoficid  V.  Lake  Shore  &>  Jlf. 
S.  R.  Co.,  23  >/w.  (1^  Fng.  R.  Cas.  612,  43 
O/u'o  .sy.  571,  54  Am.  Rep.  846,  3  N.  F.  Rep. 
907.— OuoTiiNc;  Sanford  v.  Catawissa,  W.  iS: 
F.  R.  Co.,  24  Va.  St.  378 ;  Messenger  7'. 
Pennsylvania  K.  Co..  36  N.  j.  L.  407  ;  Chi- 
cago &  A.  R.  Co.  V.  People  c.v  rel.,  67  III. 
11;  McDuflee  v.  Portland  ct  R.  R.  Co., 
52  N.  H.  447;  Shipper  v.  Pennsylvania  i^. 
Co.,  47  Pa.  St.  338;  Audenreid  v.  Phila- 
delphia* R.  R.  Co.,  68  Pa.  St.  370;  New 
England  Kxp.  Co.  v.  Maine  C.  J  Co.,  57  Me. 
188  ;  Chicago  <t  N.  W.  R.  Co,  ,  .  People,  56 
III.  365  ;  Dinsmore  v.  Louisville,  C.  &  L.  R. 
Co.,  2  Fed.  Rep.  465;  Southern  Exp.  Co.  v. 
St.  Lo  lis,  I.  M.  &  S.  R.  Co.,  10  Fed.  Rep. 
210. — Distinguished  in  Bayles  v.  Kansas 
Pac.  R.  Co.,  40  .-\m.  <s  Eng.  R.  Cas.  42,  13 
Colo.  181,  5  L.  R.  A.  480,  2  Int.  Com.  Rcj). 
643,  22  Pac.  Rep.  341.  Quoted  in  Bur- 
lington, C.  R.  &  N.  R.  Co.  V.  Northwestern 
Fuel  Co.,  31  Fed.  Rep.  652.  Reviewed  IN 
Christie  t'.  Missouri  Pac.  R.  Co.,  32  Am.  iS: 
Eng.  R.  Cas.  413,  94  Mo.  453,  7  S.  W.  Rep. 
567,  13  West.  Rep.  688. 

A  railway  company  agreed  with  A.  and 
B.,  coal  owners,  that  they  would  carry  their 
coal,  subject  to  clause  11,  at  certain  charges 
given  in  the  schedule  ;  and  they  also  agreed 
(clause  9)  that  in  the  event  of  their  charg- 
ing any  other  trader  for  the  same  descrip- 
tion of  traffic  lower  rates  than  those  stipu- 
lated to  any  station,  tlien  in  that  event  A. 
and  B.  were  to  have  a  corresponding  reduc- 
tion in  the  rates  payable  by  them  to  such 
station.  Clause  11  was  to  the  effect  that, 
notwithstanding  the  rates  or  charges  before 
specified,  they  were  entitled  to  charge  A. 
and  B.  rates  or  charges  similar  to  those 
charged  and  paid  by  the  E.  Co.;  and  in 
the  event  of  any  consideration  being  given 
to  the  E.  Co.  for  raising  them,  a  similar 
consideration  should  be  given  to  A.  and  B. 
The  railway  company  charged  D.,  another 
coal  owner,  not  a  party  to  the  agreement,  a 
lower  rate  per  ton,  taking  into  account  the 
greater  distance  the  coal  was  carried.  The 
agreement  with  the  E.  Co.  was  not  in  evi- 
dence. It  was  alleged  the  rate  charged  A. 
and  B.  was  not  higher  than  that  charged  to 
the  E.  Co.    Held,  that  there  was  nothing  in 
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cliuise  II  to  supersede  the  effect  of  clause 
9,  and  that,  upon  the  true  ronstruction  of 
ihe  latter  clause,  A.  and  B.  were  entitled 
to  a  corresponding  reduction  with  D.  and 
repayment  of  overcharges,  "  lower  rates  " 
meaning  proportionately  lower  rates  per 
tun  per  mile,  and  not  a  less  sum  per  ton 
irrespective  of  the  distance  carried.  Glas- 
_i^t>u'  &=  S.  ir.  R.  Co.  V.  Mackiiinon,  27  Am. 
.;■-=  Eiig  R.  Cas.  I ,  II  Apf).  Cas.  3S6,  5  Ry.  &' 
C.  T.  Cas.  xii. 

The  riglit  of  a  railway  company  to  grant 
oreater  facilities  to  one  coal  merchant  than 
to  another  for  storing  coal  at  a  railway  sta- 
tion, considered  by  a  divided  court.  West  v. 
London  (S>»  A^.  W.  R.  Co.,  L.  R.  5  C.  P.  622, 
39  L.  J.  C.  P.  282,  23  L.  T.  371,  iS  IV.  R. 
1028. 

Upon  complaint  and  proof  that  a  railway 
company  had  at  different  times  reduced 
particular  rates  for  traffic  from  G.  to  L.,but 
had  not  given  the  applicant's  traffic  tiie  ben- 
efit of  such  reductions -till  long  ;>f*cr  the 
authorized  dates  for  their  coming  into  oper- 
ation, and  after  the  dates  when  they  took 
clTect  for  similar  traffic  from  other  traders 
in  G.  carrying  on  the  s.inie  business  as  the 
api)licant— //</(«',  that  the  applicant  had  been 
suljjected  to  an  undue  prejudice  and  disad- 
vantage in  and  about  the  sale  and  disposal 
of  liis  goods  in  competition  with  the  said 
(itlier  traders  in  G.  carrying  on  a  similar 
ijusinesswith  himself.  Macfarlanev.  North 
Jiri/is/i  R.  Co.,  4  Ry.  &^  C.  T.  Cas.  269. 

Where  it  was  manifest  from  the  affidavits 
tliat  a  railroad  company  charged  R.,  coal 
merchants  at  I.,  who  sent  from  thence  coal 
wliich  had  come  thither  by  sea,  a  higher 
rale  for  the  carriage  of  their  coal  over  the 
Company's  lines  than  they  charged  P.,  who 
had  made  arrangements  with  them  to  carry 
lar^e  quantities  from  P.  over  their  lines, 
ami  that  the  sums  charged  to  P.  were  fixed, 
si)  as  to  enable  them  to  compete  with  R., 
till!  court  granted  an  injunction  enjoining 
tile  company  to  desist  from  giving  any  un- 
due preference  to  P.,  and  to  carry  coal  for 
R.  on  equal  terms  with  P.,  due  regard  being 
had  to  the  circumstances,  if  any,  which  ren- 
dered the  cost  to  the  company  less  in  carry- 
ing for  the  one  party  than  for  tiie  other. 
Ransonie  v.  Eastern  Counties  R.  Co.  {Xo.  l), 
I  C.  B.  N.  S.  437,  26  L.  J.  C  P.  91.  I  Ry. 
<r~  C.  T.  Cas.  63. 

18.  UiUM|iial  collection  and  de- 
livery churffes.— When  a  railroad  com- 
pany has  fixed  its  rates  for  the  transportation 


of  grain  from  any  given  station  on  the  line 
of  its  road  to  Chicago,  it  will  not  be  per- 
mitted, on  the  grain  being  taken  there,  to 
charge  one  rate  for  delivery  at  the  ware- 
house of  one  person  and  a  different  rate  for 
delivery  at  that  of  another,  both  warehouses 
being  upon  its  line  or  side  tracks.  I'incent 
v.  Chicai^o  &•  A.  R.  Co.,  49  ///.  33.— Co.M- 
MENTKi)  OX  IN  Jolinson  V.  Pensacola  & 
P.  R.  Co..  16  Fla.  623.  QuoTKD  in  Chi- 
cago &  A.  R.  Co.  V.  Suffern,  38  Am.  &  Kng. 
R.  Cas.  508,  129  111.  274,  21  N.  E.  Rep.  S24. 
An  injunction  compelling  a  railway  com- 
pany to  unload  from  its  cars  without  extra 
charge  the  goods  of  one  shippt."  tiie  same 
as  it  did  the  goods  of  another,  whicli  the 
company  unloaded  (as  it  alleged)  for  its 
own  convenience — refused.  Cooper  \,  South 
Western  R.  Co.,  4  C.  B.  738,  27  L.  J-  C.  P. 

324. 

The  company  must  allow  to  carriers  for 
the  cartage  of  parcels  and  empties  the  same 
amounts  which  they  charge  to  the  public 
and  allow  to  their  agents  in  respect  of  such 
cartage.  It  is  no  ground  of  com[)laint  that 
the  company  give  credit  to,  or  have  a 
n.onthly  ledgcraccount  with,  certain  of  their 
customers,  and  refuse  the  same  to  persons 
for  whom  goods  are  collected  and  deliv- 
ered by  carriers,  unless  it  be  shown  that  the 
difference  was  made  for  the  purpose  of  pre- 
venting competition  or  of  otherwise  'njur- 
ing  tiie  complainant.  Goddard  v.  London 
&-  S.  W.  R.  Co.,  I  Ry.  &^  C.  T.  Cas.  308. 

The  railway  company  charged  the  com- 
plainants id.  per  ton  for  sliunting  goods  on 
a  siding  connecting  their  quarry  with  the 
railway,  which  siding  was  the  property  of 
complainants,  while  no  charge  was  made  to 
otlier  quarry  owners  for  shunting  on  sidings 
(the  properly  of  the  company)  connecting 
their  quarries  with  the  railway,  it  appearing 
that  the  service  rendered  the  complainants 
was  not  more  onerous  to  the  company  than 
the  working  of  the  other  sidings  for  which 
no  charge  was  made,  //e/d,  that  the  extra 
charge  was  an  undue  i)reference  unde  •  the 
Railway  and  Canal  Traffic  Act  1854,  ')  2. 
Diphwys  Casson  Slate  Co.  v.  Festiniog  R.  Co., 
2  Ry.  6^  C.  T.  Cas.  73. 

The  railway  company  charged  the  com- 
plainant quarry  owners  gd.  per  ton  for  tlie 
use  of  their  wagons  off  the  line,  and  c^e- 
murrage  if  they  detained  them  more  than 
twenty  hours,  while  the  quarry  owners 
who  had  entered  into  the  above-mentioned 
agreement  were  charged    nothing    for  the 
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use  of  wafjons  ofl  the  line,  and  were  not 
charger!  fc^r  dji'.mrr.ige  until  after  the  ex- 
piraii<jn  of  thirty  hours.  Held,  that  tliis 
service  off  the  line  was  incidental  to  the  re- 
ceiving, forwarding,  and  delivering  cif  the 
siaie,  and  that  the  circumstance  o{  the  favor 
sUwvvii,  heing  in  res[)ect  of  sometliing  done 
olT  the  line,  did  not  take  tiie  case  out  of 
the  Railway  and  Canal  Trathc  Act  1S54,  §  2. 
Diff/twys  Ciisson  Slate  Co.  v.  l-'estinhig  K. 
Co.,  2  A'y.  &'  C.  T.  Cas.  73. 

Tlie  N.  W.  R.  Co.  had  a  station  at  B., 
connected  hy  branch  lines  of  their  own 
with  the  premises  of  certain  traders.  The 
company  charged  the  same  station  to  sta- 
tion rates  between  other  places  and  any 
part  of  B.  to  which  their  lines  extended. 
The  traders  at  B.  hauled  the  trucks  C(jn- 
taining  their  own  goc^ds  between  the  com- 
pany's station  and  their  own  premises, 
loading  and  unloading  them  upon  the  latter. 
The  company  allowed  them  a  rebate  on  the 
station  to  station  rates  of  4.UI.  per  ton  in 
respect  of  haulage,  and  gd.  per  tun  in  re- 
spect of  loading  and  unloading  deals  and 
staves.  Upon  the  application  of  a  trader  at 
B.,  dealing  in  deals  and  staves,  whose 
premises  were  not  connected  with  the  com- 
pany's lines,  and  who  complained  that 
these  allowances  were  excessive  and 
amounted  to  an  undue  preference  of  the 
first-mentioned  traders  held,  that  this  al- 
lowance of  4jd.  could  not  be  justified  if  it 
related  simply  to  liaulage,  but  was  not  ex- 
cessive if  tlie  convenience  of  having  tiie 
trucks  loaded  and  unloaded  off  the  com- 
pany's lines  and.  premises  was  taken  into 
C(insideration,  and  that  the  allowance  of  gd. 
for  loading  and  uidoading  deals  and  staves 
was  excessive  and  nuist  be  reduced  to  4kl. 
Bell  V.  London  <S^•  A'.  \V.  R.  Co.,  2  Ry.  &«  C. 
T.  Cas.  1 85. 

Where  a  railway  company  charges  65s. 
per  ton  for  the  carriage  of  certain  goods 
from  M.  to  London,  and  gives  notice  that 
goods  are  brought  to  tlie  station  at  Camden 
Town  without  extra  charge,  and  that  there 
is  no  charge  for  booking  or  delivering  in 
London,  and  the  company  makes  an  agree- 
ment with  certain  parties  that  they  shall 
carry  from  the  station  at  Camden  Town  in 
London  all  such  goods  carried  by  the  rail- 
way, and  for  so  doing  shall  receive  los.  per 
ton  out  of  the  entire  charge  of  6^>„  the 
charge  of  65s.  per  ton  when  made  to  any 
other  persons  wlio  are  ready  to  receive  their 
goods  at  the  station   in   Camden  Town,  is 


both  unreasonable  and  unequal.  Piclcford 
V.  Grand  Junction  R.  Co.,  10  M.  &»  W.  399, 
3  Raihv.  Cas.  193. 

The  applicants,  tiadcrs  having  premises 
connected  by  private  sidings  with  the  goods 
station  of  a  railway  company,  loaded  their 
own  goods,  and  placed  tiie  wagons,  duly 
loaded  and  lal)elecl,  in  sidings  belonging  to 
the  railway  company;  and  the  only  work  of 
a  terminal  station  whici:  the  railway  com- 
pany had  to  perform  bef(,re  such  wagons 
left  tlieir  goods  station  \.':S  that  of  arrang- 
ing them  in  propei  tra'-i  'M-der.  In  the  case 
of  goods  consigned  to  sui.li  traders  the  un- 
loading took  place  on  their  own  premises, 
the  railway  company  d'^ing  part  of  the 
haulage  from  their  goods  station  to  the 
complainants'  premises.  The  railway  com- 
pany charged  uniform  mileage  rates  for  all 
traffic,  including  that  of  the  complainants. 
Held,  that  the  companies  were  not  bound 
to  disintegrate  the  rates  into  mileage  and 
terminal  charges,  and  that  the  applicants 
were  not  entitled  to  a  reduction.  Howard 
V.  Midland  R.  Co.,  3  Ry.  &'  C.  T.  Cas.  253. 
A  railway  carried  goods  of  the  applicant 
at  a  carted  rate  of  so  much  a  ton,  of  which 
2S.  was  for  delivery  in  Birmingham.  The 
varying  distances  of  tlie  carting  district, 
which  had  a  radius  of  if  miles,  were  treated 
alike  as  regards  the  amount  of  the  charge, 
the  railway  company  having  adopted  the 
principle  of  a  fixed  uniform  charge  in  con- 
cert with  the  other  railway  companies  hav- 
ing stations  at  Birmingham.  Upon  ct)m- 
plaint  by  the  applicants  that  they  ought  to 
pay  IS.  and  not  2s.  for  cartage,  their  works 
being  three  quarters  of  a  mile  from  the  sta- 
tion— held,  that  a  uniformity  of  charge  for 
this  service  was  f(jr  the  benefit  of  the  pub- 
lic, and  tliat  the  sum  of  2s.  a  ton  for  de- 
livery in  Birmingham  was  not  an  unreason- 
able amount  considered  as  an  average 
charge  ajiplicable  throughout  an  area  with 
a  radius  of  lij  miles.  Kentpson  \i.  Great 
Western  R.  Co.,  4  Ry.  &^  C.   T.  Cas.  426. 

19.  As  to  iMT.soiis  «iio  tlu'inselvrs 
L'olk'ct  aiul  (h'livcr.  —  A  railway  com- 
pany required  to  charge  equally  to  all.  but 
allowed  to  enter  into  arrangements  with 
reference  to  the  collection  and  delivery  of 
goods,  and  allowed  to  charge  for  small  par- 
cels not  exceeding  500  lbs.  weight  any  sum 
which  it  may  think  fit,  is  not  entitled  to 
charge  persons  who  bring  such  parcels  to 
and  receive  them  at  the  station  the  same 
rate  that  it  charges  to  others  not  so  bring- 
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ing  and  receiving  their  goods.  Baxeiuiale 
V.  Great  Western  R.  Co.,  14  C.  B.  N.  S.  1,9 
/iir.  iV.  S.  1 1 74,  32  L.y.  C.  P.  225,  8  L.  T. 
833;  iiffirnied  in  16  C.  B.  N.  S.  \yj,  \o  Jiir. 
N.  S.  496,  33  Z.  J.  C.  P.  197,  12  W.  R.  602, 
9  L.  T.  814. 

Wliere  a  railway  company  by  its  act  is 
required  to  cliarge  all  persons  equally,  but 
is  allowed  to  make  arrangements  as  lo  tlic 
coileciion  and  delivery  of  mercliandise,  an 
agreement  witli  tiie  agents  of  tlie  company 
to  collect  and  deliver  goods,  cliarging  the 
public  for  so  doing,  and,  in  addition,  allow- 
ing tlie  agents  a  sum  out  of  the  receipts  of 
the  company,  does  not  render  charges  to  a 
carrier  who  collects  and  delivers  his  own  par- 
cels, l)ut  is  charged  as  highly  as  the  rest  of 
the  public,  overcharges.  Parker  v.  Great 
Western  R.  Co.,  6  El.&>  Bl.  77,  2jiir.  N.  S. 
325,  25  L.  J.  Q.  B.  209. 

A  railway  company  carried  traffic  from  a 
station  at  collection  and  delivery  rates,  and 
appointed  an  agent  to  perform  the  service 
of  carting  to  the  station*  for  them.  The 
applicant,  a  carrier  by  carts,  also  carted  to 
the  station  goods  for  which  the  company 
charged  collection  and  delivery  rates.  The 
company  refused  to  |)ay  applicant  anything 
at  all  in  respect  of  such  cartage.  Held,  that 
if  the  railway  company  chose  to  protect 
themselves  by  charging  only  the  rates,  less 
the  fair  allowance  for  collection,  they  could 
do  so;  but  if  the  goods  were  carried  and 
charged  for  at  a  collection  and  delivery  rate, 
they  were  bound  to  pay  a  reasonable  sum  to 
the  person  who  performed  the  collecting 
service.  Meit::iesv.  Caledonian R.  Co.,  5  Ry, 
&>  C.  T.  Cas.  306. 

The  commissioners  ordered  the  company 
to  pay  to  tlie  applicant  the  sum  of  lod. 
per  ton  in  respect  of  the  service  so  per- 
formed, this  being  the  amount  which  they 
paid  to  their  own  agent  for  the  service  of 
actual  cartage.  Mensies  v.  Caledonian  R, 
Co.,  5  Ry.  iS-  C",  y.  Cas.  306. 

The  applicant,  a  carter,  also  complained 
that  where  trathc  arrived  by  railway  and 
had  to  t)e  delivered  to  consignees  in  the 
town,  the  company  refused  to  deliver  such 
tralfic  to  the  applicant,  although  he  pro- 
duced a  general  order  from  such  persons 
directing  the  ompany  to  deliver  their  con- 
signments to  him.  The  commissioners  held 
that  as  this  was  a  Scoich  case  they  were 
bound  to  follow  the  decisions  of  the  court 
of  session ;  that  although  such  a  general 
order  might  be  given  by  a  consignee  to  a 
4  D,  R.  D.— 7. 


railway  company,  the  railway  company  had 
the  option  to  take  no  .lotice  of  the  order, 
and  to  deliver  the  goods  according  to  the 
address  that  they  had  received.  Menzies  v. 
Caledonian  R.  Co.,  5  Ry.  &^  C.  T.  Cas.  306, 
—  Distinguishing  Baxendale  v.  Great 
Western  R.  Co.,  i  Ry.  tS:  C.  T.  Cas.  202 ; 
Garton  v.  Great  Western  R.  Co.,  i  Ry.  & 
C.  T.  Cas.  214;  Parkson  7/.  Great  Western 
R.  Co.,  I  Ry.  &  C.  T.  Cas.  280.  Follow  i.\(; 
Wannan  v.  Scottish  C.  R.  Co.,  i  Ry.  &  C. 
T.  Cas.  237  ;  Pickford  v.  Caledonian  R.  Co., 
I  Ry.  k  C.  T.  Cas.  252. 

20-  Giviiijir  i»rel'creiice  to  carrier's 
agents,  or  c'uiisi$i'niiii>  guo<l.sto  tlieiii. 
— A  railroad  company  may  allow  its  agents 
to  buy  and  sell  produce  while  in  its  em- 
ploy, and  may  grant  sucli  agents  special 
privileges  in  the  use  of  warehouses  and 
depots  while  so  engaged,  but  cann<jt  grant 
them  special  rates  for  transportation  over 
the  road.  Cumberland  Valley  R.  Co.'s  Ap- 
peal, 62  Pa.  St.  21L' 

Where  a  railway  company  employs  an 
agent  to  receive  goods  arriving  at  a  certain 
station  and  deliver  them  to  the  consignees, 
and  refuses  to  deliver  at  the  station  to  carriers 
who  have  general  written  orders  from  per- 
sons authorizing  delivery  of  goods  arriving 
for  them,  but  requires  written  orders  speci- 
fying the  goods,  there  is  an  undue  prefer- 
ence of  the  company's  agents,  which  will  be 
enjoined.  Parkinson  v.  Great  Western  R, 
Co.,  40  L./.  C.  P.  222,  L.  R.  6  C.  P.  554,  24 
L.  T.  830,  19  W.  R.  1063. 

A  railway  company,  in  order  to  prevent 
the  obstruction  of  its  railway,  which  would 
be  causrd  by  a;:  unlimited  coal  traffic,  ascer- 
tained the  probable  consumption  of  coal  in 
the  neighborhood  of  each  of  its  stations, 
and  made  arrangements  with  the  collieries 
for  the  requisite  supply;  it  appointed  depot 
agents  to  manage  the  sale  of  the  coal,  who 
from  time  to  time  ordered  the  quantity 
wanted.  All  the  depots  were  in  the  hands 
of  these  agents,  who  accounted  to  the  col- 
lieries for  th(  iroceeds  of  the  sale.  No 
coal  merchant  was  dealt  with  in  this  way, 
but  only  coal  owners,  and  each  dealer  was 
treated  alike  and  as  one  of  the  public.  On 
a  motion  by  a  coal  merchant  to  enjoin  the 
company  to  afford  biiii  the  same  facilities 
for  receiving  and  forwarding  his  coals  as  to 
those  who  consigned  their  coals  to  the 
company — lield,  that  the  arrangements  of 
the  company  were  not  such  as  gave  or 
caused  any  unreasonable  preference  or  dis- 
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advantage.  Oxlade  v.  North  Kaslern  K. 
Co..  I  C.  n.  N.  S.  454,  3///r.  ,X.  S.  637,  26 
Z.  /.  C.  /'.  129. 

A  company  possessed  of  a  line  from  B. 
to  C.  adverlised  to  convey  goods  from  A. 
to  C.  (in  conjunction  with  anotlier  com- 
])iiny)  at  the  rale  of  50s.  per  ton,  provided 
liiey  were  consigned  by  A.  to  tiieir  own 
agiMits  at  tiiose  respective  places;  but  if 
consigned  througii  any  one  else  they 
chargcfl  2s.  6(1.  per  ton  more.  /A7Y, 
ground  for  an  injunction  under  the  Railway 
and  Canal  Trallic  Act  1854.  Baxciuiak  v. 
North  Devon  R.  Co.,  3  C.  B.  N.  S.  324,  1  Ry. 
&^  C.  T.  Cas.  I  So. 

The  N.  E.  Railway  Company  carried  coais 
to  certain  stations  on  their  line  for  colliery 
owners  only  and  at  such  staticjns  there  were 
cells  for  the  receipt  and  sale  of  the  coal, 
let  to  colliery  owners  for  their  separate 
use,  at  rents  averaging  less  than  3d.  per  ton 
on  the  cuii\  sold,  and  also  unappropriated 
cells  for  the  receipt  of  coal  sent  by  colliery 
owners  not  renting  cells.  The  latter  were 
charged  a  higher  rate  of  carriage  than  the 
colliery  owners  renting  cells,  and  in  addi- 
tion, a  charge  of  3d.  per  ton  in  lieu  of  rent. 
The  rent  and  charge  respectively  covered 
all  terminal  services,  but  the  services  ren- 
dered the  colliery  owners  renting  cells 
exceeded  those  rendered  at  the  unappro- 
priated cells.  //(•/(/,  that  the  extra  charge 
for  carriage  and  the  charge  of  3d.  per  ton 
in  lieu  of  rent,  occasioned  an  undue  preju- 
dice to  the  colliery  owners  not  renting  cells. 
Locke  v.  North  Jutstcrn  R.  Co.,  3  Ry.  &-^  C. 
T.  Cits.  44. 

21.  Chai'$>ing:  less  tlinii  published 
tariff  rato. — A  common  carrier  has  the 
right  to  contract  to  ship  freight  at  a  lower 
rate  than  the  published  tariff  rate,  if  it 
choose  to  do  so,  and  such  a  contract  is  not 
violative  of  the  constitution  or  statute 
(Mo.  Const,  art  12,  !J  12  ;  Rev.  St.  f  821),  nor 
against  public  policy,  unless  the  privilege  to 
ship  at  such  rate  is  granted  exclusively  to 
the  shipper  with  whom  it  is  made,  or  is 
denied  to  other  shippers.  It  is  the  exclu- 
siveness  of  the  privilege  granted  to  one  and 
denied  to  another  v.hich  makes  the  discrim- 
ination and  renders  the  contract  void. 
Christie  v.  Mhsouri  Vac.  R.  Co.,  32  Am.  &* 
Eng.  R.  Cas.  413,  94  Afo.  453,  7  5.  IV.  Rep. 
567,  13  West.  Ref>.  688.— Rf.vif.wing  Sco- 
field  V.  Lake  Shore  &  M.  S.  R.  Co.,  43  Ohio 
St.  571 ;  Toledo,  W.  &  W.  R.  Co.  v.  Elliott, 
76III. 67 .—Quoted  in  Baylest/.  Kansas  Pac. 


R.  Co.,  40  Am.  &  Eng.  R.  Cas.  42,  13  Colo. 
181,  5  L.  R.  A.  4S0,  2  Int.  Com.  Rep.  643,  22 
Pac.  Rep.  341.  Reviewku  in  Southern 
Wire  Co.  V.  St.  Louis  13.  tS:  T.  R.  Co,,  38 
Mo.  A  pp.  191. 

Where  the  object  of  a  contract  made  by 
a  railroad  company  was  not  to  discriminate 
against  any  one,  but  simply  to  give  to  plain- 
till  a  rate  less  than  the  fixed  and  regular 
rate,  this  was  not  illegal.  To  charge  one  a 
rate  less  than  the  regular  fixed  rate  is  not 
discrimination.  Hut  to  charge  one  a  higher 
rate  than  the  lowest  rate  given  to  any  one 
else,  under  certain  circumstances,  is  dis- 
crimination. McNics  V.  Missouri  J\ic.  R. 
Co.,  22  A/o.  A  pp.  224. 

If  the  charge  on  the  goods  of  a  party 
complaining  is  reasonable  and  such  as  the 
company  would  be  required  to  adhere  to  as 
to  all  persons  in  like  condition,  it  may, 
nevertheless,  lower  the  charge  of  another 
person  if  it  be  to  the  advantage  of  the  com- 
pany, not  inconsistent  with  the  public  in- 
terests, and  based  on  a  sufficient  reason. 
Ragan  v.  Aihcn,  9  Am.  C^  Eng.  R.  Cas.  201, 
9  Leu  ( Tcnn.)  609,  42  Avi.  Rep.  684. 

22.  Conipctin^  lines.*— A  common 
carrier  on  the  high  seas,  where  the  traffic  is 
open  to  competition,  has  a  right  to  dis- 
criminate in  rates  in  favor  of  such  shippers 
as  will  give  all  of  their  trade  to  the  carrier, 
where  the  same  terms  are  offered  to  all 
shippers  alike.  Though  v.  Outerbridge,  11  N. 
Y.  Sitpp.  976 ;  see  u/so  49  A^   Y.  S.  R.  504. 

It  is  not  a  legitimate  ground  for  giving  a 
preference  to  one  of  the  customers  of  a 
railway  company  that  he  engages  to  employ 
other  lines  of  the  company  for  the  carriage 
of  traffic  distinct  from  and  unconnected 
with  the  goods  in  question  ;  and  it  is  undue 
and  unreasonable  to  charge  more  or  less  for 
the  same  service,  according  as  the  customer 
of  the  railway  thinks  proper  or  not  to  bind 
himself  to  employ  the  company  in  other 
and  totally  distinct  business.  Ba.xetidale  v. 
Great  Western  R.  Co.,  5  C.  B.  N.  S.  309,  28 
L.J.  C.  P.  6'),^Jur.  N.  S.  1241.  i  Ry.&^C. 
T.  Cas.  191. 

A  preference  with  respect  to  a  reduced 
rate  of  carriaiT"  of  certain  goods  given  by  a 
company  to  certain  individuals,  in  consider- 
ation of  their  contracting  to  have  all  such 
goods  consigned  tc  them  through  the  rail- 
way, and  not  by  water  or  other  means,  is  an 

*  Undue  preference.  Effect  of  competition, 
see  note,  51  Am.  &  Eng.  R.  Cas.  37. 
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undue  preference,  within  the  Railway  and 
Canal  Traffic  Act  1854,  unless  it  be  clearly 
shown  that  it  is  done  in  order  to  prevent 
a  competition  with  the  railway,  or  that 
there  is  secured  thereby  to  the  company 
such  an  amount  of  traffic  as  to  compensate 
for  making  the  reduced  rate.  Carton  v. 
Bristol  &>  E.  R.  Co.,  6  C.  /.'.  A'.  S.  639,  28  L. 
J.  C.  P.  306,  I  Ry.  ^  C.  T.  Cas.  218. 

The  fact  that  a  trader  has  access  to  a 
competinii;  route  for  the  carriage  of  his 
goods  may  be  taken  into  consideration  by 
tiic  railway  commissioners  or  the  court  in 
deciding  whether  lower  tolls  or  rates 
charged  to  such  trader  by  a  railway  com- 
pany constitute  an  undue  preference  within 
the  meaning  of  the  Railway  and  Canal 
Traffic  Acts  1S54  and  1S88.  Pliipps  v.  Lon- 
don &^  A',  ir.  R.  Co.,  50  .////.  £^  Eni;.  R. 
Cos.  494,  I1S92]  2  Q.  B.  229.— EXI'I.AINING 
Harris  7'.  Cockcrmouth  &  W.  R.  Co.,  3  C. 
15.  N.  S.  693  ;  Manchester,  S.  tS:  L.  R.  Co. 
V.  Denahy  Main  Colliery  Co.,  14  O.  B.  D. 
2oy,  II  App.  Cas.  97;  London  &  N.  W.  R. 
Co.  V.  Evershrd,  3  App.  Cas.  1029.  Ovkr- 
RUMNG  Budd  V.  London  &  N.  W.  R.  Co.,  4 
Ry.  &  C.  T.  Cas.  393,  36  L.  T.  802,  25  W. 
R.  752. 

2:{.  Giviiij?  oik;  liiiu  <'i  monopoly.* 
—  A  railroad  company  will  not  be  jusiilied  in 
refusing  to  permit  the  owners  of  a  coal 
mine  to  ship  coal  over  its  road  merely  be- 
cause such  owners  also  ship  coal  from  the 
same  mine  over  the  road  of  another  com- 
pany. A  railroad  comjiany  has  no  right  to 
refuse  to  carry  freight  unless  it  has  a  mo- 
nopoly. It  is  for  the  interest  of  the  public 
that  there  shall  he  full  and  fair  competition 
between  railroad  companies.  Chicago  &• 
A.  R.  Co.  V.  Sujfcrn,  2,^  Am,  &»  Eng.  R.  Cas. 
508,  129  ///.  274,  21  iV.  E.  Rep.  824 ;  affirm- 
ing 27  ///.  App.  40^. 

A  contract  between  a  railroad  company 
operating  a  railroad  in  New  Jersey,  under 
acts  of  the  legislature  of  that  state,  and 
certain  individuals,  the  eflect  of  which  is  to 
give  the  latter  the  exclusive  right  of  trans- 
porting certain  kinds  of  freight  over  their 
railroad,  is  void  from  considerations  of  pub- 
lic policy,  and  will  not  be  enforced  by  the 
courts  of  New  Jersey,  notwithstanding  it 
has  been  recognized  as  valid  by  the  courts 
of  another  state.     Union   L.  &>  E,   Co.  v. 


*  CharRlnR  patrons  of  a  competing  line  a 
higher  rate  than  is  charged  other  shippers,  see 
23  Am.  &  Eng.  R.  Cas.  647,  abstr. 


Erie  R.  Co.,  37  N.J.  L.  23.— FOLLOWING 
Messenger  v.  Pennsylvania  R.  Co.,  36  N.  J. 
L.  407.  — Reviewlij  in  Willoughby  t/.  Chi- 
cago J.  R.  &  U.  S.  Y.  Co.,  50  X.  J.  Eq.  656. 

The  proprietor  of  a  steamship  line  be- 
tween New  York  and  Cuba  charged  the 
plaintifT  a  higher  rate  of  freight  than  he 
charged  other  shippers,  because  the  plain- 
tifT would  not  agree  to  employ  that  line  ex- 
clusively. Held,  that  the  discrimination 
was  unlawful,  and  that  the  proi)er  remedy 
was  by  injunction  to  prevent  such  discrimi- 
nation. De  Menacho  v.  Ward.i-},  Blatelif. 
(C  S.)  502,  27  Eed.  Rep.  529. — (JuoriNG 
Messenger  7'.  Pennsylvania  K.  C(j.,  37  N.  J. 
L.  531  ;  McDulIee  v.  Portland  &  R.  R.  Co., 
52  N.  H.  430. 

A  corporation  created  by  the  state  of 
Ohio,  and  engaged  in  carrying  goods  for 
hire  as  a  common  carrier,  has  no  franchise, 
privilege,  or  right  to  discriminate  in  its 
freight  rates  in  favor  of  one  shipper,  even 
when  it  is  necessary  to  do  so  to  secure  his 
custom,  if  the  discriminating  rate  will  tend 
to  create  a  uK^nopoly  by  excluding  from 
their  proper  markets  the  products  of  the 
competitors  of  the  favored  shipper.  State 
ex  rel.  v.  Cineinuati,  W.  ^^  B.  K.  Co.,  42 
Am.  (S-*  Eng.  R.  Cas.  330,  47  Ohio  St.  130,  7 
L.  R.  A.  319,  23  A'.  E.  Rep.  928. 

A  railway  agreed  with  certain  quarry 
owners,  for  a  term  of  fourteen  years,  to 
carry  slates  for  them  at  rates  varying  from 
3s.  3d.  to  2s.  6d.  per  ton,  according  to  the 
total  quantity  of  slates  carried  in  each  year, 
the  quarry  owners  on  their  part  agreeing  to 
send  their  slates  by  no  other  mode  of  tran- 
sit during  that  term  ;  subseciuently  a  fresh 
agreement  was  entered  into  with  one  of  the 
quarry  owners  for  a  term  of  thirty  years, 
reducing  the  rate  to  2s.  \\A.  Upon  an  ap- 
plication for  an  injunction  by  quarry  own- 
ers, parties  to  the  original  agreement — held, 
that  there  was  nothing  in  the  consideration 
as  to  the  exclusive  use  of  the  railway,  being 
in  the  one  case  for  thirty  years  and  in 
the  other  for  fourteen  years,  which  would 
justify  the  difTerence  between  2s.  6d.  and  2s. 
i^d.  as  charges  for  railway  transit,  and  that 
such  difTerence  was  an  undue  preference 
and  prejudice,  within  the  meaning  of  the 
Railway  and  Canal  Traffic  Act  iSi;4.  Hol- 
land v.  Festiniog  R.  Co.,  2  Ry.  <&^  C.  T.  Cas. 
278. 

24.  AVliere  (;rniitecl  to  provciit 
coiiipotin^  lines. — A  railway  company, 
with  the   object  of  discouraging   the  con- 
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striiction  of  a  competing  line,  carried  slate 
for  (•(•rlaiii  (juarry  owners  who  at^reed  to 
s(Mi(l  all  tlicir  slate  over  the  railway  coniija- 
ny's  line  for  a  fixed  number  of  years  at  a 
less  rate  than  they  chartjed  for  the  same 
servile  t<j  the  coin|)laiiiirit(  (|uarry  owners, 
who  were  olfered,bnt  refused  to  hind  them- 
selves by,  such  an  aj^rcement.  Jlclil,  that 
this  was  an  undue  preference,  within  tlie 
nieanini;  of  the  Railway  and  Canal  Tratl'ic 
Act  i'S54,  §  2.  Difilra'ys  Cassoii  Slate  Co.  v. 
l-'estiiu\[i;  R.  Co.,  2  Ay.  iSx*  C.   '/'.  Ca.i.  73. 

A  railway  company  were  threatened  by 
the  owner  of  extensive  C(jllieries,  which  he 
had  at  considerable  expense  connected  with 
their  line,  that  uidess  they  aj^reed  to  cury 
his  coals  to  W.,  the  terminus  of  their  line, 
at  a  certain  rale,  he  would  construct  a 
tramway  from  his  collieries  to  VV.,  and  so 
divert  his  coal  tratlic  from  their  line  alto- 
gether. The  company  entered  into  an 
a<;rceinent  with  him  accordingly,  u.ider 
which  they  carried  his  coals  at  such  rate, 
being  a  less  rate  than  that  which  they 
charged  the  proprietors  of  other  collieries 
situate  in  the  same  district  for  the  carriage 
of  their  coals  over  the  same  portion  of  the 
line.  //<■/(/,  that  this  was  an  undue  prefer- 
ence, within  the  Railway  and  Canal  Traffic 
Act  1854,  jj  2.  Iliirris  v.  Cockermonth  &^ 
W.  a:  Co.,  3  C.J>'.  N.  S.  693,  27  L.  J.  A'.  S. 
C.  P.  162,  4  Jitr.  N.  S.  239,  I  Ay.  (S^»  C.  T. 
Can.  97. 

25.  To  iiK'r<*ase  traflir  or  to  dc- 
vclop  now  industries. — The  statute  al- 
lows railroad  companies  to  give  special 
reduced  rates  to  any  person  or  corporati(5n 
'"  to  aid  in  the  development  of  any  industrial 
enlcr[)rise  in  this  stale  "  (Ala.  Code,  ^  1161), 
and  a  railroad  company,  in  the  exercise  of 
this  power,  having  published  and  posted 
notice  of  special  rates  for  the  transpf)rtation 
of  coal  "  used  exclusively  for  manufacturing 
purposes,"  a  miller  engaged  in  the  business 
of  making  meal  out  of  corn  is  entitled  to 
claim  the  reduced  rate  on  the  coal  used  by 
him.  Loitisiu'l/e  &=  A\  A\  Co.  v.  Fulghaiii, 
91  Ala.  555,  8  So.  Rep.  803. 

A  railroad  company  is  not  warranted  in 
making  a  contract  whereby  it  binds  itself 
to  carry  for  one  shipper  crude  petroleum 
or  other  articles  at  half  the  rate  it  agrees  to 
charge  all  others  for  the  same  sorvice  at 
the  same  time,  and  as  part  of  the  agree- 
ment binding  itself  to  charge  all  others 
double  tiie  amount  as  a  fixed  open  rate,  and 
to  pay  such  favored  shipper  one  half  of  it 


when  collected,  in  consifleration  of  his 
agreeing  to  establish  and  maintain  a  system 
of  pipe  lines  to  its  road.  lUnndred  v.  Kiee, 
54  Am.  i5m  Eni;,  R.  Can.  446,  49  Ohio  St.  640, 
32  .\'.  A".  Ref>.  169.— QuoTiNf;  Handy  ?'. 
Cleveland  &  M.  K.  Co.,  31  Fed.  Rep.  689. 

A  railway  company  cannot,  merely  for 
the  sake  of  increasing  its  tratlic,  reduce  its 
rales  in  favor  of  certain  shippers,  unless,  at 
all  events,  there  is  asullicieni  consideration 
for  the  dilferential  charge  and  a  reduction 
of  cost  in  the  carriage,  or  unless  other 
equivalent  services  are  rendered.  Everslteil 
V.  London  &>  i\.  IV.  R.  Co.,  L.  K.  2  i).  /.'. 
D.  254,  46  L.J.  (J.  B.  J).  289.  36  L.  T.  12, 
26  //'.  A*.  102.  —  I'oi.l.owM)  IN  Hiidd  V. 
London  &  N.  W.  K.  Co.,  36  L.  T.  802,  25 
W.  R.  752. 

Where  goods  are  carried  for  different 
customers  "  over  the  same  portion  of  the 
line  of  railway,"  the  fact  that  the  goods 
carried  for  one  customer  are  to  be  shipped 
to  certain  ports  in  order  to  develop  a  new 
trade,  or  open  up  new  markets,  and  so  to 
increase  the  tonnage  carried,  does  not  con- 
stitute a  difference  in  the  "circumstances" 
so  as  to  justify  inequality  of  rates.  Denahy 
Main  Colliery  Co,  v.  Manchester,  S.  &^  L. 
R.  Co.,  26  Am.  &^  Eng.  R.  Cas.  293,  11  A/>p. 
Cas.  97;  affirming  14  Q.  li.  D.  209. — Ex- 
Pi.AiNKU  IN  Lancashire  &  Y.  R.  Co.  v. 
Greenwood,  21  Q.  B.  D.  215. 

The  N.  E.  R.  Co.,  from  a  desire  to  intro- 
duce the  northern  coke  into  S.,  were  in- 
duced to  make  special  agreements  with 
dilTerent  merchants  for  the  carriage  of  coal 
and  coke  at  a  rate  lower  than  their  ordinary 
charge.  Held,  that  this  was  not  a  legitimate 
ground  for  making  such  agreements,  and 
that  lowering  their  rates  for  that  purpose, 
there  being  nothing  to  show  that  the  pe- 
cuniary interests  of  the  company  were 
affected,  was  giving  an  undue  preference  to 
that  trafTic.  Oxlade  v.  North  Eastern  R. 
Co.  {No.  I),  I  C.  n.  N.  S.  454,  26  L.  J.  C.  r. 
129,  I  Ry.  (S^  C.  T.  Cas.  72. 

It  is  competent  to  a  company  to  enter 
into  special  agreements,  whereby  advan- 
tages may  be  secured  to  individuals  in  the 
carriage  of  goods  upon  the  railway,  where 
it  is  made  clearly  to  appear  that,  in  entering 
into  such  agreements,  the  company  have 
only  the  interests  of  the  proprietors  and  the 
legitimate  increase  of  the  profits  of  the 
railway  '\\\  view,  and  the  consideration 
given  to  the  company  in  return  for  the  ad- 
vantages afforded  by  them  is  adequate,  and 
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the  company  are  willing  to  aflord  the  same 
facilities  to  all  others  uiion  the  same  terms. 
Xii/iolson  V.  (Jreal  Wi's/rr/t  A',  to.  (.\'(>.  i), 
5  C.  /)'.  iV.  .V.  366,  28  L.y.  C.  y.  by,  4/10:  A'. 
S.  1187,  I  Ay.  e-^  C.  T.  Ciis.  121. 

An  allowance  of  Sd.  per  tcjn  <(iven  to  one 
coal  merchant  on  coal  carried  by  a  railway 
((jnipany  for  him  to  a  certain  port,  with  a 
view  that  a  certain  shippinjj  company 
iiiii,dit  be  induced  to  send  their  ships  to 
that  port  and  get  coal  from  a  certain  coal 
liL-ld  at  that  pcjrt,  would  be  a  violation  of 
;  (p  of  the  Railway  Clauses  Consol.  Act 
1845,  as  ayainst  another  coal  merchaiu  or 
colliery  owner;  and  if  the  latter  showed 
liiat  he  had  theri  Dy  -usiained  pecuniary 
loss  he  would  be  enliiled  lo  reco\'er  dam- 
ages in  respjct  thereof.  A/aiu/ics/cr,  .V.  &^ 
L.  R.  Co.  V.  Dciuthy  Main  Col/iery  Co.,  4 
Ay.  &^  C:  T.  Cas.  437. 

An  allowance  of  6d.  per  ton  of!  the  rail- 
way rates  for  coal  from  the  coal  field  to  the 
port  was  made  to  a  certain  merchant  uporj 
ail  coal  shipi)cd  at  that  port  to  |)orts  south 
of  Harwich.  He  undertook  to  develop 
tin;  trade  Uj  these  ports,  to  provide  vessels, 
and  run  the  risks  incident  to  the  undertak- 
ing, and  the  railway  anticipated  advantage 
from  the  increased  tonnage  which  would  be 
carried  over  their  line.  Hut  the  allowance 
was  made  with  the  object  of  giving  a 
preferential  rate  to  the  merchant  in  ques- 
ti(jn,  and  the  same  advantage  was  not  of- 
fered to  other  coal  merchants.  Hrld,  that 
as  at  various  times  the  railway  carried  coal 
lo  the  port  of  the  favored  merchant  and 
others  under  like  circumstances,  except  as 
to  charges,  and  that  that  liad  been  done  in 
violation  of  §  90,  and  that  if  the  other  mer- 
chant had  shown  that  he  had  thereby  sus- 
t.iined  pecuniary  loss,  he  would  have  been 
entitled  to  recover  damages  in  respect 
iliere(jf.  Manc/iester,  S.  (S~»  L.  A'.  Co.  v. 
Dciuiby  Main  Colliery  Co.,  4  Ry.  &•  C.  T. 
Cas.  437. 

2<>.  Free  loailiiij^r  and  uiiloadiiit;  at 
eoiiipctiii^  IMJliit.s.— It  is  an  undue  pref- 
erence for  a  railway  company  to  allow  a  re- 
bate to,  and  to  cart  goods  gratuitously  for, 
certain  shippers,  and  not  to  do  the  same  for 
another  in  the  same  trade,  although  the 
preference  is  given  to  compete  with  a  rival 
company  which  also  granted  such  prefer- 
ence in  consequence  of  the  shippers  having 
sidings  in  connection  with  the  railway. 
Kvershed  v.  London  6^  N.  IV.  R.  Co.,  L.  R. 
2  Q,.  B.  D.  254,  46  L.  J.  Q.  B.  D.  289,  36  Z. 


T.  12,  26  ;/'.  R.  102.— Followed  in  Budd 
V.  London  &  N.  \V.  K.  Co.,  3O  L.  T.  802,25 
W.  K.  752. 

A  company  charged  certain  rates  for  the 
conveyance  of  goods  on  their  line  from  V. 
to  B.,  the  charge  including  that  of  collect- 
ing and  delivering  the  goods  to  and  fnjm 
the  stations  at  !■*.  and  13.  The  company, 
who  had  formerly  allowed  a  deduction  in 
res[)ect  of  goods  deliveii  d  ind  received  at 
the  v.  &  15.  stati(jns  (as  the  r.\pensc  (jf  cart- 
ing to  and  from  such  stations  was  tiiereby 
saved  to  the  company;,  discontinued  mak- 
ing such  allowanc.  iii  order  to  indi  e  per- 
sons who  sent  goods  by  the  railway  to  em- 
ploy the  company  to  colli  t:t  and  deliver 
sucli  goods,  and  to  exclude  common  car- 
riers from  competing  in  this  with  the  com- 
pany. Held,  that  though  no  profit  was 
Made  by  collecting  and  delivering  the 
goods,  the  system  of  charge  was  an  undue 
prejudice  to  those  persons  who  did  not 
wish  to  have  their  goods  collected  and  de- 
livered for  them  by  the  C(jmpany.  Carton 
V.  Greal  Western  R.  Co.,  5  C.  B.  ,V.  S.  6O9, 
28  L.  J.  C.  P.  158,  I  Ry.  (1^  C.  T.  Cas.  214. 

The  plaintiti  was  a  brewer  carrying  on 
business  at  B.,  where  the  defendants,  a 
railway  company,  and  the  M.  company,  an- 
other railway  company,  had  stations.  Three 
firms  of  brewers  also  carried  on  business  at 
B.,  and  their  premises  respectively  were 
CO.  iccted  with  the  M.  railway.  In  order 
to  prevent  the  traffic  of  the  three  firms 
from  passing  wholly  over  the  M.  railway, 
and  to  divert  some  portion  of  it  to  their 
own  line,  the  defendants  carted  goods  gra- 
tuitously between  their  station  at  B.  and 
the  premises  of  the  three  firms  respectively, 
and  they  also  allowed  certain  deductions 
from  the  rates  charged  to  the  three  firms 
for  the  carriage  of  their  goods,  the  clTect  of 
which  was  that  their  goods  were  loaded  and 
unloaded  by  the  defendants  gratuitously. 
The  defendants  did  not  cart  goofls  gratui- 
tously for  the  plaintiff  between  his  premises 
and  their  station,  and  they  did  not  allow  to 
him  deductions  similar  to  those  allowed  to 
the  three  firms.  After  carting  the  goods 
for  the  three  firms  gratuitously  and  allow- 
ing them  the  deductions  before  mentioned, 
the  defendants  derived  a  profit  from  the 
tratfic,  and  they  had  not  any  intention  to 
prejudice  the  plaintiff.  //«7r/,  that  the  gra- 
tuitous carting,  loading,  and  unloading  of 
the  goods  for  the  three  firms  was  an  undue 
preference  granted    to   them,  and   was  in 
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contravention  of  the  Railway  Clauses  Con- 
sol.  Act  1S45,  §  90,  and  of  tlie  Railway  and 
Canal  Trallic  Act  1854,  §  2.  Evi-rslud  v. 
London  is^  A'.  //  .  K.  Co.,  3  A/>p.  Cas.  1029, 
48  L.  J.  (J.  B.  (//.  L.)  22,  3  Ky.  &^  C.  T. 
Cas.  xvi. 

27.  l»sirtijility  in  receiviiiy  —  Ke- 
ceiviii}?  Iroiii  one  alter  li«»nr.s.— 
Railway  coin[)anies  must  take  and  trans- 
port property  in  tlie  order  in  which  it  is 
clicrcd,  uiiii  tlicy  cannot  exercise  partiality 
in  accepting  the  property  tendered  by  some 
and  rejecting  tiiat  olfered  by  other  jiersons. 
If  iliis  rule  is  violated  the  company  is  liable 
for  all  damages  resulting  therefrom.  Hous- 
ton &•  T.  C.  K.  Co.  V.  Smttli,  22  Am.  &> 
Eng.  R.  Cas.  421,  63  Ti-.v.  322. 

It  is  undue  prejudice  for  a  railway  com- 
pany 10  receive  goods  at  its  station  of  one 
carrier  later  than  it  receives  them  of  an- 
other, although  the  first  carrier  brings  his 
g(jods  pr(Ji)erly  classified,  weigiicd,  and  pre- 
pared for  l(Xiding.  Garion  v.  ])>i::tol  &^  E. 
R.  Co.,  6  C.  B.  N.  S.  639,  5  Jiir.  A'.  .S'.  131 3, 
28  L.  J.  C.  P.  306,  I  /)'.  (S^  S.  1 12,  7  ///;-.  N. 

S.  1234,  30  /-  /•  Q-  li-  273.  9  "'•  i'^-  734 — 
Consiui:ki:i)  ix  Palmer  t'.  London  &  S.  VV. 
R.  Co.,  L.  R.  I  C.  P.  58S,  35  L.  J.  C.  P.  289, 
12  Jur.  N.  S.  926,  15  L.  T.  159,  15  W.  R.  11. 

An  action  against  a  railroad  company  for 
discriminating  unjustly  against  a  plaintiff 
by  directing  its  agents  to  refuse  to  receive 
or  transport  any  goods  olTered  for  transpor- 
tation by  the  plaintiff,  except  when  pre- 
paid, docs  not  state  a  cause  of  action  if  it 
fails  to  aver  that  the  agents  of  the  company 
actually  have  refused  to  receive  or  trans- 
port his  goods,  and  that  lie  has  actually 
been  injureti.  Allen  v.  Cape  Eear  &^  Y.  V. 
K.  Co.,  35  Ant.  &J  Enjf.  R.  Cas.  532,  100  A^. 
Car.  397,  6  .S".  E.  Re/>.  105. 

28.  Goodis  oarried  under  the  .same 
or  different  eircnnistanee.s.— Railroad 
companies  have  no  right  to  make  any 
undue  discrimination  or  preference  in  their 
charges;  and  a  charge  made  to  one  shipper 
higher  than  to  another,  for  the  same  ser- 
vice, under  like  circumstances,  constitutes 
undue  preference  and  discrimination,  and 
consequently  renders  the  charge  unreason- 
able. The  equality,  however,  wiiich  is  thus 
prescribed,  is  not  :i  strict  and  literal  equal- 
ity under  all  circumstances,  however  vary- 
ing and  different.  It  is  rather  an  equality 
in  the  sense  of  freedom  from  unreasonable 
discrimination.  Hoo7ier  v.  Pennsylvania  R. 
Co.,  156  Pa.  St.  220,  27  Atl.  Rep.  282. 


A  common  carrier  is  bound  to  carry  at 
equal  rates  for  all  customers  in  like  condi- 
tion, but  may  discriminate  in  rates  of 
freight  between  customers  not  in  like  con- 
dition, if  the  discrimination  be  fair  and  rea- 
sonable and  not  inconsistent  with  the 
public  interest.  Raj^an  v.  Aiken,  9  .,•/;//.  &^ 
JCn^i^-.  R.  Cas.  201,  9  Lea  {Tenn.)  609,  42  Aw. 
Rep.  6S4. — Al'l'ROViNG  Hersh  v.  Northern 
C.  R.  Co.,  74  Pa.  St.  181 ;  Chicago  &  A.  R. 
Co.  V.  People  ex  rel.,  67  111.  1 !  ;  Fiiciiburg  R. 
Co.  V.  Gage,  12  Gray  (Mass.)  393.  Qfor- 
IN(;  Garton  v.  Bristol  tS:  E.  R.  Co.,  1  B.  & 
S.  112. 

A  company  is  not  bound  to  establish  a 
uniform  rate  upon  every  portion  of  its 
road,  and  the  interests  of  the  company  are  to 
be  taken  into  consideration  in  determining 
wlie  her  there  is  tliat  difference  of  circum- 
stances wliicti  would  autliorize  a  dilferent 
rate  of  charge  under  the  Railway  Act,  C.  S. 
C.  c.  66.  Scott  V.  Midland  R.  Co.,  33  V.  C. 
().  B.  5S0. 

Tlie  provision  in  section  90  of  the  Rail- 
ways Clauses  Consolidation  Act  1845,  re- 
quiring equality  of  rates  for  carriage  of 
goods  "  passing  only  over  the  same  portion 
of  the  line  of  railway  under  the  same  cir- 
cumstances," applies  only  to  goods  passing 
betwce'T  the  same  points  of  departure  and 
arrival,  and  passing  over  no  other  part  of 
the  line.  And  meie  incqualitv  in  the  rate 
of  charge  when  unequal  distances  are 
traversed,  does  not  constitute  a  preference 
inconsistent  with  the  conclufling  words  of 
that  section.  Denaby  Main  Colliery  Co.  v. 
Manchester,  S.  &>  L.  K.  Co.,  1 1  App.  Cas.  97, 
55  /../.  Q.  B.  181,  5  Ry.  &^  C.  r.  Cas.  xi. 

The  N.  W.  R.  Co.  carried  goods  by  their 
railway  for  the  complainants,  brewers  at  B., 
charging  them  and  the  public  generally  is. 
per  ton  cartage,  and  9d.  per  ton  for  ter- 
minal services  at  B.  Station.  T.  &  Co.  and 
C.  &  Co.  had  breweries  connected  with 
the  M.  R.  Co.  s  station  at  B.  by  continu- 
ous railway  communication,  their  gciods 
sent  or  received  by  the  M.  line  being 
loaded  and  unloaded  on  their  own  premises 
by  their  servants,  and  they  were  conse- 
quently not  charged  by  tlie  M.  R.  Co.  any 
rate  for  cartage  or  terminal  services.  The 
N.  W.  R.  Co,,  in  order  to  compete  with  the 
M.  R.  Co.  for  the  carriage  of  the  goods  ofT. 
&  Co.  and  C.  &  Co.,  exempted  them  from  the 
above-mentioned  rates,  carting  and  loading 
their  goods  giatuitously.  There  being 
nothing  to  show  that  there  was  a  saving  of 
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cost  to  the  company  by  reason  of  the  quan- 
tity of  goods  carried  for  T.  &  Co.  and  C.  & 
Co.,  to  compensate  (or  the  loss  of  is.  gd. 
per  ton,  and  T.  &  Co.  and  C.  &  Co.  being 
tiie  only  firms  to  whom  the  reduced  rates 
were  applicable— //(,7</,  that,  there  was  not 
a  sufficient  ground  for  the  arrangemetits 
made  in  their  favor,  and  that  an  injunction 
should  issue  against  tiie  N.  W.  K.  Co., 
under  section  3  of  the  Railway  and  Canal 
Traffic  Act  1S54.  Tlioinpson  v.  London  &* 
N.  \V.  R.  Co.,  2  Ay.  &-  C.  T.  Cas.  115. 

2J).  In  the  sale  of  imsseiiyer  tick- 
ets.*— The  act  of  a  railroad  ai;ent  in  sell- 
ing a  tiieatre  troupe  party  rate  tickets,  and 
guaranteeing  that  the  troupe  shall  arrive  at 
their  destination  on  time,  is  not  an  undue 
preference  or  advantage  within  the  mean- 
ing of  the  Interstate  Commerce  Act,  §  3. 
foster  V.  Clrueland,  C,  C.  iS»^  S/.  L.  K.  Co., 
56  I-'ed.  I\i-p.  434. — Following  Interstate 
Com.  Com.  v.  Baltimore  &  O.  R.  Co.,  145 
U.  S.  263,  12  Sup.  Ct.  Rep.  844. 

A  regulation  requiring  passengers  who 
board  the  cars  without  purchasing  tickets 
to  pay  25  cents  extra,  is  not  unreasonable; 
and  exempting  from  such  regulation  pas- 
sengers who  board  trains  at  stations  where 
tickets  are  not  on  sale  is  just,  and  does  not 
invalidate  the  regulation,  as  a  discrimina- 
tion, as  to  other  passengers.  JMcGo^ucn  v. 
Morj^an's  L.  &>  T.  K.  &>  S.  Co.,  39  Am.  &<> 
Kiii^.  K.  Cas.  460,  41  La.  Ann.  732,  6  So.  Kcp. 
600,  5  L.  R.A.  817. 

;jO.  Unckineii,  cxclu.sivc  privilege 
to,  at  .stations. f— Under  Mass.l^ub.  St.  ch. 
112,  §  188,  which  reads  as  follows,  "Every 
railroad  'Corporation  shall  give  to  all  per- 
sons or  railroad  companies  reasonable  and 
equal  terms,  facilities,  and  accommodations 
fur  the  transportation  of  themselves,  their 
agents  and  servants,  and  of  any  merchan- 
dise and  other  propel  ty  u|)on  Its  railroad, 
and  of  '.he  use  of  its  depot  and  other  build- 
in;.;s  and  grounds,  and  at  any  point  where 
its  railroad  connects  with  another  railroad 
reasonable  and  equal  terms  and  facilities  of 
interchange  " — held,  that  a  railroad  company 
may  allow  one  local  carrier  of  passengers 
and  their  luggage  to  come  upon  its  prem- 


*  Discrimination  in  reference  to  passenger 
rales  and  tickets,  see  note,  23  Am.  &  Eng.  R. 
Cas.  470. 

Company  no  right  to  discriminate  between 
persons  in  selling  tickets,  see  note,  5  L.  R.  A. 
81S. 

f  See  title  Hacks,  etc. 


ises  for  the  purpose  of  soliciting  the  patron- 
age of  incoming  passengers,  and  exclude  all 
other  pLrsons  engaged  in  the  same  busi- 
ness; that  such  carriers  have  no  relation 
with  a  railroad  company  as  common  car- 
riers; and  furthermore,  that  an  action  of 
tort  for  trespass  lies  against  persons  enter- 
ing without  peiniissioti  upon  the  grounds  of 
such  company  fur  the  purposes  aforesaid. 
Old  Colony  R.  Co.  v.  Tripp,  33  Am.  &>  Lnt^. 
R.  Cas.  488,  147  Mass.  35,  17  iV.  E.  Rep. 
89. — Distinguishing  Marriott  v.  London 
&  S.  W.  R.  Co.,  1  C.  13.  N.  S.  499;  Palmer 
V.  London,  B.  &  S.  C.  R.  Co.,  L.  K.  6  C.  P. 
194;  Parkinson  v.  Great  Western  R.  Co.,  L. 
R.  6  C.  P.  554. — Ckiticiskd  in  McConnell 
V.  Pedigo,  50  Am.  «i  Eng.  R.  Cas.  5,  92  Ky. 
465  ;  Montana  Union  R.  Co.  v.  Langlois,42 
Am.  &.  Eng.  R.  Cas.  646,  9  Mont.  419,  8  L. 
R.  A.  753,  24  Pac.  Rep.  209.  Disapprovku 
IN  Kalamazoo  H.  &  B.  Co.  v.  Sootsnui,  84 
Mich.  194.  DisriNGUiSHLD  IN  State  ex 
rel.  V.  Missouri  Pac.  R.  Co.,  29  Neb.  550; 
Commonwealth  v.  Carey,  147  Mass.  41,  «. 
OuoTKU  IN  Griswold  v.  Webb,  16  R.  L  649. 

31.  Granting;-  niaiiiiiaetiiriiig  es- 
tabli.sliiiieiits  lower  rate  011  eoal. — 
A  railroad  comi)any  may  charge  a  lower  rate 
of  freight  for  coal  transported  to  a  manufac- 
turing establishment  from  which  it  obtains 
manufactured  products  for  transportation 
than  to  a  coal  dealer  whose  business  with  the 
railroad  company  is  limited  merely  to  the 
coal  transported.  In  such  a  case  there  is 
no  equality  of  conditions  which  will  justify 
the  coal  dealer  in  demanding  the  rate  which 
is  given  to  the  manufacturing  company. 
Hoo-i'er  \'.  J'ennsylTania  R.  Co.,  \^G /'a.  SI. 
220,  27  All.  Rep.  282.— Quoting  Ba.xendale 
V.  Great  Western  R.  Co.,  5  C.  B.  N.  S.  (94 
E.  C.  L.)  353  ;  Messenger  v.  Pennsylvania 
R.  Co.,  37  N.  J.  L.  531.  Keviewing  Nich- 
olson V.  Great  Western  R.  Co.,  5  C.  B.  N. 
S.  (94  E.  C.  L.)  366. 

The  fact  that  a  manufacturing  company 
which  is  given  a  reduced  rate  on  its  coal  sells 
some  of  its  coal  to  its  employes  will  not  ren- 
der the  railroad  company  transporting  the 
coal  liable  for  unlawful  discriniination  if  the 
railroad  company  has  no  knowledge  of  such 
sales.  Homier  v.  Pennsylvania  R.  Co.,  156 
/'({.  St.  220,  27  All.  Rep.  282. 

A  manufacturing  company  has  no  right 
to  engage  in  the  business  of  selling  coal, 
even  to  its  own  employes,  and  if  it  does  so, 
and  the  transporting  company  is  notified  of 
such  selling,   it   must  tiiereupon  cease  to 
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carry  coal  to  the  manufacturing  company  at 
any  less  rate  than  it  charges  to  coal  clcalers, 
or  incur  the  ]jenalties  of  unjust  discrimina- 
tion, lloimcr  V.  l\niisylvaina  K.  Co.,  156 
Pa.  St.  220,  27  Atl.  Kcp.  2S2. 

Where  it  appears  that  differences  of 
freight  rates  on  coal  to  manufacturers  and 
to  mere  dealers  have  i)ecn  for  many  years 
in  univeisal  practice,  and  no  case  except 
tile  one  hL-f(jre  ihe  court  for  decision  lias 
readied  the  courts  of  last  resort  in  England 
or  in  tlie  United  States,  (juestioiiing  the 
entire  legalilyand  propriety  of  such  differ- 
ences, the  court  will  consider  this  circum- 
stance as  ample  proof  that  tlie  practice  has 
been  assented  to  i)oth  by  the  professional 
and  lay  mitid.  Ilocnicr  \.  ]\'nnsylva)iia  K. 
Co.,  156  ]\i.  St.  220,  27  /It/.  A'l'f).  282. 

32.  Kcnu'dy  by  action  at  law.— 
Sums  ])aid  to  a  railway  company  in  excess 
of  the  sums  cliargcd  to  other  pccjple  cannot 
be  recovered  oi\  tlic  ground  simply  tlicat  the 
cliarges  mafic  by  tlie  company  were  un- 
equal. Gditoii  V.  Jhistol  &->  JC.  A\  Co.,  I  />'. 
jjN.  S.  112,  7  ///;-.  A'.  ^V,  1234,  30  L./.  Q.  B. 
273.  9  W.  R.  734. 

Where  a  carrier  has  a  contract  with  the 
military  authorities  for  the  carriage  of  mili- 
tary stores,  and  a  railway  company  charges 
him  tlie  ordinary  rate  and  refuses  to  carry 
at  the  low  rates  prescribed  by  5  &  6  Vict. 
c.  55,  ^  20,  and  7  &  8  Vict.  c.  85,  §  12,  he 
cannot  recover  back  the  excess  as  money 
had  and  received  to  iiis  use.  Great  Soiit/t- 
cni  &^  IV.  A'.  Co.  V.  J\ol>ertson,  1 1  /;-.  C.  L.  63. 

Where  a  shijiper  who  is  subjected  to  an 
undue  i)reference  in  favor  of  others  in  the 
same  trade  pays  a  higher  rate  for  some 
time  in  ignorance  of  the  facts,  and  after- 
wards, on  learning  them,  pays  it  under  pro- 
test, he  is  entitled  to  recover  back  the 
dilTerence  lie  had  paid  under  protest.  Lon- 
don &-  N.  jr.  A\  Co.  V.  Ever  slid  L.  R.  3 
.  ///.  Cds.  1029,  39  L.  T.  306  ;  (iffinnini^  L. 
R.  3  (}.  B.  D.  1 34,  47  /..  /.  Q.  n.  D.  284,  37 
Z.  7".  C23,  26  U:  R.  863,  w/ih/i  affirvwd  L. 
K.  2  Q.  /,'.  /).  254, 46  L.  J.  (J.  B.  D.  2S9,  36  /,. 
T.  12,  26  W.  R.  102. 

.'J3.  I{<>iiic(Iy  by  iiijunot ion— Costs. 
— Where  a  railroad  is  partly  in  the  United 
States  and  partly  in  Canada,  a  court  may 
grant  an  injunction  as  to  tiiat  part  of  the 
road  in  the  United  States  to  restrain  it 
from  interfering  with  the  business  of  an 
express  company,  or  from  refusing  to  re- 
ceive its  inossengnrs  and  express  matter 
and  transporting  the  same  for  a  reasonable 


compensation.  Fargo  v.  Rcdfidd,  18  Am. 
&>  Eng.  R.  CiJS.  463,  22  Eed.  Rep.  yji,  22 
Blatelif.{U.  S.)  527.— Following  Southern 
Exp.  Co.  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  10 
Fed.  Kcp.  210. 

Where  the  railway  company  has  acted 
t'ona  fide  in  the  matter  and  with  no  inten- 
tion of  prejudicing  the  complainants  as 
rivals  in  trade  with  others,  the  injunction 
will  be  granted  without  costs.  Thompson  v. 
London  &-  N.  W.  R.  Co.,  2  Ry.  &*  C.  T. 
Cas.  1 1 5. 

34.  "Wlioro  reiiuMly  is  under  Ya\^- 
lisli  act  of  1854,  section  2. — Coal  was 
carried  to  a  certain  port  by  railway  at  two 
different  rates — at  one  rate  if  the  coal  was 
to  be  sold  in  the  town,  and  at  another  and 
lower  rate  if  the  coal  was  carried  to  the 
town  with  a  view  to  being  exported.  One 
firm,  however,  had  their  coal  carried  at  the 
lower  rate,  even  when  it  was  "  sale  "  coal, 
or  coal  meant  for  consumption  in  the  town, 
and  another  firm  had  such  coals  carried  at 
the  lower  rate  "at  tiieir  e  rnest  solicita- 
tion." The  coals  of  these  firms  could  be 
carried  more  cheaply  than  the  coals  of 
other  firms,  but  the  saving  in  cost  to  the 
railway  was  not  commensurate  with  the 
reduction  in  the  rates.  Held,  by  the  court 
of  appeal,  that  such  a  reduction  was  not  a 
violation  of  section  90  of  the  Railway 
Clauses  Consol.  Act  1845,  ^nf'  must  be 
dealt  with  under  section  2  of  the  Railway 
and  Canal  Traffic  Act  1854.  Manchester, 
S.  &"  L.  R.  Co.  V.  Denaby  Main  Colliery  Co., 
4  Ry.  &^  C.  T.  Cas.  437. 

An  allowance  of  two  per  cent,  upon  the 
net  debits  was  made  by  the  railway  to  two 
firms,  on  the  ground  that,  in  returning  their 
empty  wagons,  the  company  was  enabled  to 
return  them  to  any  colliery  with  which 
these  firms  dealt ;  while  in  the  case  of  a 
complaining  colliery  owner  who  did  not  get 
the  allowance  the  wagons  must  always  be 
returned  to  his  own  colliery.  Held,  by  the 
court  of  appeal,  that  the  coiupany  iiad  not 
contravened  section  90  of  the  Railway 
Clauses  Consol.  Act  1845,  and  that  such  a 
complaint  must  be  dealt  with  under  the 
Railway  and  Canal  Traffic  Act  1854,  §  2. 
Manchester,  S.  &^  L.  R.  Co.  v.  Denaby  Main 
Colliery  Co.,  4  Ry.  &•  C.  T.  Cas.  437. 

35.  Admissibility  of  evidence  to 
prove  (liscriniinat ion.  —  In  an  action 
for  overcharges  in  carrying  packed  parcels, 
evidence  that  parcels  had  been  carried  by 
the  company  for  other  persons,  containing 
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j;oo(is  of  a  like  description  and  under  like 
circumstances  at  a  less  rate,  was  properly 
n'ceivcci.  Sutton  v.  Great  Western  K.  Co., 
3  //.  S^  C.  800,  1 1  Jur.  N.  S.  879,  35  Z.  /. 
Ex.  18,  13  \V.  R.  1091,  13  Z.  T'.  2ji. 

.•JO.  How  determined.— In  determin- 
ini;  wheilier  a  company  has  given  undue 
preference  rates  to  a  particular  person  the 
court  may  look  to  the  interests  of  the  com- 
paiiy.  Ragan  v.  Aiken,  g  Am.  &*J£njf.  R. 
Cis.  201 ,  9  Lea  ( Tenn.)  609,  42  Am.  Rep.  684. 
— Ai'PROviNG  Ransome  v.  Eastern  Coun- 
ties R.  Co.,  I  C.  B.  N.  S.  437. 

V.  AS  BETWEEN  PLACES. 

XM.  Long:  and  short  hauls,  gener- 
ally.— The  111.  statute  providing  that  if  any 
railroad  shall,  within  that  state,  charge  for 
transporting  passengers  or  freight  of  the 
same  class,  the  same  or  a  greater  sum  for 
any  distance,  than  it  does  for  a  longer  dis- 
tance, it  shall  be  liable  for  unjust  discrini- 
iiiaiion — hehf,  to  include  a  transportation 
of  goods  under  one  contract  and  by  one 
voyage  from  the  interior  of  Illinois  to  New 
York.  IVa/hxs/i,  St.  L.  &>  P.  R.  Co.  v.  Illi- 
nois, 2(3  Am.  &>  Eng.  R.  Cas.  i,  118  U.  S. 
557,  7  Sup.  Ct.  Rep.  4;  affirming  105  ///. 
236.— Following  People  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  104  111.  476. 

Section  i  of  the  act  against  unjust  dis- 
criminations by  railway  corporations  is  di- 
rected against  discriminations  between  lo- 
calities, through  unequal  charges  for  the 
same  transportation,  in  the  same  direction, 
over  equal  parts  of  their  roads ;  and  it  is 
violated  when  all  are  compelled  to  pay  for 
transportation  for  a  shorter  distance  a  rate 
equal  to  or  greater  than  that  charged  for 
the  same  transportation  in  the  same  direc- 
tion for  a  longer  distance,  as  well  as  when 
one  or  a  few  individuals  are  compelled  to 
do  so.  Illinois  C.  R.  Co.  v.  People,  32  Am. 
(1^  Eng.  R.  Cas.  417,  121  ///.  304,  xi  N.  E. 
Rep.  670,  10  West.  Rep.  582. 

A  railroad  commission  established  $17.58 
per  car-load  as  the  maximum  freight  rate 
between  two  places  twenty-eight  miles  dis- 
tant, and  $14,22  between  the  same  starting 
point  and  another  place  in  the  same  direc- 
tion fourteen  miles  distant ;  but  the  rail- 
road company  charged  $17.40  between  the 
former  places  and  $5  from  the  latter.  Held, 
that  this  did  not  amount  to  unjust  discrim- 
ination within  the  meaning  of  the  Illinois 
statute.  St.  Louis,  A.  &*  T.  H  .V.  Co.  v. 
Hill,  14  ///.  App,  579. 


The  penalty  imposed  by  North  Carolina 
Code,  §  1966,  is  incurred  where  a  company 
charges  no  more  for  a  greater  distance  than 
for  a  lesser  one.  Hines  v.  Wilmington  <&>» 
W.  R.  Co.,  95  N.  Car.  434. 

Tlie  consideration  for  the  statutory  toll 
or  freight  which  a  railroad  com  pa  .y  is  au- 
thorized to  take,  is  not  merely  the  trans- 
portation over  the  road,  but  the  services 
performed,  accommodation  offered,  and  ex- 
penses and  risk  incurred  in  and  about  the 
running,  loading,  unloading,  and  delivering 
the  goods ;  and  as  these  services,  etc.,  are 
the  same  on  like  shipments  for  short  or  for 
long  distances,  the  charge  for  short  dis- 
tances may  be  larger  than  for  long  distances 
and  yet  reasonable.  Ragan  v.  Aiken,  9  Am. 
&^  Eng.  R.  Cas.  201,  g  Lea  (Tenn.)  609,  42 
Am.  Rep.  684. — Applying  Pegler  v.  Mon- 
mouthshire R.  &  C.  Co.,  6  H.  &  N.  644. 

Construing  article  4257  of  the  Te.<.  Rev. 
St.  we  cannot  agree  that  it  is  only  where  the 
freight  is  being  transported  between  the 
same  points  that  the  prohibition  against 
charging  more  for  a  less  distance  than  a 
greater  one  applies.  Te.vas  &^  P.  R.  Co.  v. 
Kuteman.  79  Te.x.  465,  14  S.  IF.  Rep.  693. — 
DisTiNGUiSHKD  IN  Texas  &  P.  R.  Co.  V. 
Kuteman,  54  Fed.  Rep.  547,  4  C.  C.  A.  503. 

The  charging  of  the  same  freight  rate  for 
a  shorter  as  for  a  longer  haul,  or  making  what 
is  called  a  group  rate,  docs  not  come  within 
the  proii  ibition  of  Te.x.  Rev.  St.  art.  4257, 
prohibiting  "  the  charging  of  one  shipper  a 
greater  rate  than  another  for  the  same  or  a 
shorter  haul."  Texas  &•  P.  R.  Co.  v.  Kute- 
man, 54  Fed.  Rep.  547,  4  C.  C.  A.  503. — DIS- 
TINGUISHING Te-xas  &  P.  R.  Co.  v.  Kute- 
man, 70  Tex.  465,  14  S.  VV.  Rep.  693. 

38.  Common  law  rule  as  to. — The 
common  law  does  not  require  a  carrier  to 
make  freight  rates  proportioned  equally  to 
the  respective  distances  that  the  freights 
are  carried,  or  based  upon  a  mileage  rate 
for  long  and  short  hauls.  St.  Louis,  A.  &* 
T.  H  R.  Co.  V.  Hill,  14  ///.  ^Ipp.  579. 

There  is  no  obligation  on  a  railway  com- 
pany, whether  at  common  law  or  under  the 
Railway  and  Canal  Traffic  Act  1854,  to  carry 
goods  otherwise  than  according  to  their 
profession.  Oxlade  v.  North  Eastern  R.  Co. 
(No.  2),  15  C.  B.  N.  S.  680,  I  Ry.  &*  C.  T, 
Cas.  162. — Following  Johnson  v.  Midland 
R.  Co.,  4  Ex.  367. 

Therefore  it  is  competent  for  them  to  re- 
strict their  coal  traffic  to  the  carriage  of 
coals  for  colliery  owners   from    the    pit's 
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mouth  to  stations  wliere  such  colliery  own- 
ers liave  cells  or  depots  appropriated  to 
them  for  the  reception  and  sale  of  their 
coals,  and  to  decline  to  carry  coals  from 
station  to  station,  or  for  coal  merchants, 
such  an  arrangement  beiiif?  essential  to  the 
rcjj;ulation  of  the  lar^e  trallicin  that  article, 
and  the  company  not  beintf  common  car- 
riers of  coal.  O.xladc  v.  Norili  Eastern  R. 
Co.  (No.  2),  1 5  C.  n.  iX.  S.  68o,  i  Ry.  <S-  C. 
T.  Cits.  162. — Following  Oxlade  t.  North 
Eastern  R.  Co.  (No.  i),  i  Ky.  &  C.  T.  Cas. 
72. 

.'JJ>.  Under  Interstate  Commerce 
A«'t.*— A  carrier  caimot  justify  a  discrim- 
ination in  rates  in  violation  of  the  Inter- 
state Commerce  Act  (in  this  case  the  carry- 
ing of  imported  tralfic  shipped  from  foreign 
p(jrts  u|)on  through  hills  of  lading  at  lower 
rates  than  inland  tralhc)  merely  upon  the 
ground  that  unless  it  is  given  the  traffic 
thus  obtained  it  would  go  to  a  competing 
carrier.  Iiitirstate  Coin.  Com.  v.  Texas  &^ 
I'.  A'.  Co.,  51  A/n.^* Eng.  R,  Cas.  33,  52  Eed. 
Rep.  187. 

The  carrying  of  goods  by  a  railroad 
through  one  city  and  to  another,  and  there 
giving  free  delivery  at  the  consignee's  place 
of  business,  at  the  same  rate  that  it  charges 
to  the  other  place,  or  shorter  distance, 
where  no  delivery  is  made,  is  a  violation  of 
the  long  and  short  haul  clause  of  section  4 
of  the  Interstate  Commerce  Act.  Inter- 
state Com.  Com.  v.  Detroit,  G.  H.  &•  M.  R. 
Co.,  57  Etci.  Rep.  1005. 

The  fact  that  the  company  groups  the 
two  places  as  above  is  a  conclusive  admis- 
sion that  the  transportation  is  under  sub- 
stantially similar  circumstances  and  con- 
ditions. Interstate  Com.  Com.  v.  Detroit,  G. 
H.  &>  M.  R.  Co.,  57  Eed.  Rep.  1005. 

Such  free  cartage  is  not  justified  by  the 
fact  that  there  are  competing  lines  at  the 
more  distant  point,  and  that  it  is  necessary 
in  order  to  protect  the  company's  business. 
Interstate  Com.  Coin.  v.  Detroit,  G.  H.  &* 
M.  R.  Co.,  57  Eed.  Rep.  1005. 

Neither  is  such  dilTerence  in  rates  and  de- 
livery justified  by  the  fact  that  the  more 
distant  place  is  a  much  larger  city,  where 
the  company  does  a  greater  business,  which 
would  enable  it  to  do  the  carting  more 
cheaply  than  at  the  other  place.  Interstate 
Com.  Coin.  v.  Detroit,  G.  H.  &*  M.  R.  Co.,  57 
Eed.  Rep.  1005. 

*  Preference  as  to  localities  under  Interstate 
Commerce  Act,  see- note,  2  L.  R.  A.  445. 


40.  Under  English  statutes.— It  is 

an  undue  preference  foi  a  railway  company 
to  make  a  greater  charge  for  a  shorter  haul 
included  within  a  longer  haul,  although  its 
object  in  so  doing  is  to  compete  with  water 
transportation ;  and  the  shipper  so  preju- 
diced is  entitled  to  recover  the  amounts 
paid  in  excess.  Budd  v.  London  &<>  N.  IV. 
R.  Co.,  25  IV.  R.  752,  36  L.  T.  S02. 

The  existence  of  through  booking  and 
through  rates  over  one  route  which  is  56 
miles  longer  than  another  route,  of  which 
the  applicant  company's  line  (which  is  run 
over  and  used  underan  agreement  by  the  L. 
&  N.  W.  R.  Co.)  forms  a  part,  is  no  ground 
for  an  application  against  the  L.  &  N.  W. 
R.  Co.  under  section  2  of  the  Railway  and 
Canal  Traffic  Act  1854.  Central  Wales  &> 
C.J.  R.  Co.  V.  London  &*  N.  JV.  R.  Co.,  4 
Ry.&-  C.  T.  Cas.  loi. 

Where  the  dilTerence  in  distance  over 
which  grain  is  carried  for  competing  millers 
is  fixed,  and  where  the  only  difference  in 
circumstances  under  which  the  flour  o{  the 
same  millers  is  carried  is  the  same  distance, 
a  difi'erence  in  the  cliarge  for  flour  greatly  in 
excess  of  that  for  grain  would  be  an  undue 
prejudice.  Greenwood  v.  Lancashire  &-•  Y. 
R.  Co.,  6  Ry  lS^•  C.  T.  Cas.  39. 

Where  the  rates  to  two  places  both  ex- 
ceed the  maxima,  it  \s  prima-faeie  evidence 
of  an  undue  prejudice  that  the  excess  should 
be  equal  or  greater  in  the  case  where  the 
cost  of  the  terminal  services  is  less.  Green- 
wood v.  Lancashire  <S~»  )'.  R.  Co.,  6  Ry.  <S~» 
C  T.  Cas.  39. 

A  case  of  undue  preference  is  made  where 
higher  rates  are  charged  for  the  shorter  dis- 
tance from  Liverpool  to  Birmingham  as 
against  the  rates  from  Cordifl  to  Birming- 
ham, thereby  injuring  the  trade  of  flour 
merchants  shipping  over  the  shorter  route. 
Liverpool  Corn  Trade  Assoc,  v.  London  &^ 
N.  W.  R.  Co.,  45  Am.  &^  Enjr.  R.  Cas.  216, 
[1891]  I  (J.  Ih  120.— CurricisiNG  Budd  v. 
London  &  N.  W.  R.  Co.,  4  Ry.  &  C.  T.  Cas. 
393,  36  L.  T.  802.  Rkvikwing  Garton  v. 
Bristol  &  E.  R.  Co..  6  C.  B,  N.  S.  639; 
Murray  v.  Glasgow  &  S.  W.  R.  Co.,  4  Ry.  & 
C.  T.  Cas.  456,  II  Court  Sess.  Cas.  (4th  ser.) 
205 ;  Manchester,  S.  &  L.  R.  Co.  v.  Denaby 
Main  Colliery  Co.,  14  Q.  B.  D.  209,  11  App. 
Cas.  97  ;  Lancashire  &  Y.  R.  Co.  v.  Green- 
wood, 21  Q.  B.  D.  215. 

That  through  rates  diminish  in  amount  as 
the  distances  the  traflic  is  carried  increase 
is  an  inequality  which  may  be  indefensible, 
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but  of  which  a  harbor  board,  through  whose 
port  the  traffic  passes  when  using  one  of  two 
alternative  routes,  are  not  proper  parties  to 
complain,  if  the  rates  by  the  route  in  wliich 
they  are  interested  are  respectively  equal  in 
gross  amount  to  those  by  the  other  route. 
Londonderry  P.  &*  H.  Coin'rs  v.  Great 
Nortlurn  R.  Co.,  5  Ry.  &^  C.  T.  Cas.  282. 

If  a  railway  company  makes  a  scale  of 
charges  for  carrying  coal  from  two  points 
respectively,  to  various  places,  the  effect  of 
which  is  to  diminish  the  natural  advantages 
which  dealers  at  one  of  these  points  pos- 
sessed over  those  of  the  other,  from  their 
greater  proximity  to  tlie  places  to  which  the 
coal  was  carried,  this  constitutes  an  undue 
])reference  of  the  dealers  at  the  more  dis- 
tant piiint.  Ransome  v.  FMstern  Counties  R. 
Co.,  4  C.  />',  N.  S.  135,  4  /i/r.  A'.  S.  284,  27 
L./.  C.  P.  166. 

It  would  be  an  undue  preference  if  a  com- 
pany, as  to  traffic  of  tlie  same  description 
going  between  the  same  places,  worked  it  at 
through  rates  if  the  traffic  passed  off  tlieir 
line  at  one  point,  and  refused  that  facility  if 
it  passed  off  their  line  at  another  point. 
S7unidon,  M.  &*  ^L  R.  Co.  v.  Great  IW'stern 
R.  Co.,  4  Ry.  &^  C.  T.  Cas.  349. 

41.  Illiistrntious. — Upon  complaint  by 
the  D.  Colliery  Co.  that  the  toll  charged  for 
coal  sent  from  tlieir  colliery  by  canal  to  K. 
was  greater  in  proportion  to  the  distance 
than  the  toll  charged  upon  coal  similarly 
sent  by  other  colliery  proprietors  whose  col- 
lieries were  also  situated  on  or  near  the  same 
canal,  hut  at  a  distance  from  K.  exceeding 
by  several  miles  the  distance  therefrom  of 
the  D.  colliery,  it  appeared  that  the  toll 
charged  on  coal  to  K.  from  the  D.  colliery 
was  13d.  and  from  the  other  collieries  I3id., 
and  that  the  coal  traffic  on  the  canal  be- 
tween the  D.  colliery  and  K.  was  worked 
witli  less  expense  and  trouble  to  the  canal 
owners  than  the  traffic  between  the  other 
collieries  and  K.  Held,  that  the  D.  Col- 
liery Co.  were  subjected  to  an  undue  and  un- 
reasonable prejudice  and  disadvantage  by 
being  charged  a  toll  only  one  half-penny  less 
in  amount  than  the  toll  charged  tf)  the  other 
colliery  proprietors.  Denaby  Main  Colliery 
Co.  V.  Manchester,  S.  &^  L.  R.  Co.,  4  /ly.  &• 
C.  T.  Cas.  28. 

The  company  made  a  scale  of  charges  for 
the  carriage  of  coals  from  P.  and  from  I.  to 
places  on  their  line  at  which  the  complain- 
ants dealt,  the  effect  of  which  was  to  dimin- 
ish the  natural  advantages  which  the  posi- 


tion of  the  dealers  at  I.,  by  reason  of  itb 
greater  proximity  to  those  places,  gave 
them  over  the  dealers  at  P.,  by  annihilating, 
in  point  of  expense  of  carriage,  a  portion  of 
tlie  distance  between  P.  and  those  places. 
Held,  that  an  undue  preference  was  tliereby 
given  to  the  dealers  at  P.  Ransome  \.  East- 
ern Counties  R.  Co.  (N^o.  2),  4  C  B.  N.  S. 
135,  27  L.  J.  N.  S.  C.  P.  166,  4  Jiir.  N.  S. 
282,  I  Ry.  &*  C.  T.  Cas.  109. 

Where  a  railway  carried  beer  sent  from  R. 
in  cask  by  tlieir  railway  to  any  place  thereon 
where  li.  brewers  liad  an  agency,  and  such 
beer  was  there  bottled  and  afterwards  C(m- 
signed  in  bottles  from  such  last-mentioned 
place  to  any  station  on  their  railway,  it  was 
carried  at  the  B.  special  rate,  which  was 
lower  than  that  charged  by  the  company  for 
the  carriage  in  bottle  of  beer  not  brewed  at 
B.  between  the  same  places,  and  also  lower 
than  that  charged  for  the  carriage  of  beer 
in  bottle  f'-om  N.  //(•/(/,  that  the  brewers  at 
B.  were  unduly  preferred  over  the  brewers 
at  N.,  and  that  the  company  must  carry 
beer  in  bottle  from  N.  for  brewers  there,  on 
equal  terms  with  the  terms  on  which  they 
carried  B.  brewers'  beer  in  bottle  from 
places  other  than  B.  for  such  brewers  or 
their  agents.  Rie/iardson  v.  Midland  R. 
Co.,^Ry.&-  C.  T.  Cas.  i. 

Upon  a  complaint  taat  the  railway  com- 
pany did  not  give  the  merchants  or  traders 
of  N.  the  benefit  of  the  geographical  posi- 
tion of  the  town  with  regard  to  B.  and  the 
several  towns  lying  west  and  northwest  of 
N.,  and  that  the  railway  company  gave  a 
preference  to  the  merchants  or  traders  of 
the  said  towns  to  send  or  bring  their  goods 
to  and  from  B.  at  much  lower  rates  than 
they  did  for  the  merchants  of  N.,  although 
the  town  of  N.  was  much  nearer  them  than 
B. — /leld,  that  the  rates  complained  of  did 
not  sufficiently  take  into  account  the  differ- 
ence of  distance  in  favor  of  N.,  and  amounted 
to  an  undue  preference  of  B.  over  N.  To7vn 
Com'rs  of  iXewry  v.  Great  Northern  R.  Co., 
7  Ry.  &^  C,  T.  Cas.  184. 

B.  carried  goods  from  London  to  the  Isle 
of  Wight,  using  the  company's  railway  for 
the  carriage  to  Southampton.  The  com- 
pany also  carried  goods  from  London  to 
the  Isle  of  Wight.  The  company  charged 
B.  for  the  carriage  of  goods  from  London 
to  Southampton  a  higher  rate  in  proportion 
than,  under  a  contract  to  carry  from  Lon- 
don to  the  Isle  of  Wight,  they  charped  their 
customers  for  the  carriage  between  London 
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and  Soutbiampton  ;  but  for  the  carriage  be- 
tween the  two  latter  places  they  charged  H. 
and  the  rest  of  the  puhlic  alike.  Hchi,  no 
inequality  of  charge.  Baxendalc  v.  London 
&*  S.  W.  K.  Co.,  4//.&'  C.  130, 35  /../.  Kv. 
108,  L.  A'.  I  Kv.  137,  12  Jur.  jV.  S.  274,  14 
H-'.  A'.  458.  14  L.  T.  26. 

Where  a  railway,  having  a  right  under 
their  special  act  to  charge  for  six  miles 
wliere  the  trallic  was  carried  less  than  six 
miles,  agreed  with  IJ.  for  a  varying  scale  of 
charges  for  certain  tralRc  for  distances  be- 
tween three  and  six  miles  (under  which 
they  charged  7d.  per  ton  for  a  distance  of 
5  miles  54  chains),  and  refused  to  apply  the 
like  scale  to  A.'s  trallic  (which  they  charged 
6d.  per  ton  for  a  distance  of  3  miles  57 
chains),  and  A.  coini)lained  of  an  undue 
prejudice — held,  that  the  disproportion  was 
not  an  undue  preference,  having  regard  to 
the  short-distance  clause  of  the  special  act, 
i)ecause  the  applicants  had  failed  to  show 
that  any  traffic  was  being  carried  for  H.  for 
the  same  distance  as  that  for  A.  Merry  v. 
Ghui^mu  &"  S.  IV.  J\.  Co., 4  Ry.  &>  C.  T.  Cas. 

3S3-' 

A  trader  complained  that  a  railway  com- 
I)any  had  for  many  years  charged  higher 
rales  for  the  carriage  of  his  goods  than  for 
that  of  a  neighbor's,  the  distance  being 
eii^lit  miles  in  the  former  case  and  in  the 
latter  twelve,  starting  from  the  same  point. 
In  an  action  for  repetition  of  the  alleged 
overcharges,  raised  some  years  after  he  had 
retired  from  business — //e/d,  that  the  only 
remedy  ever  open  in  the  circumstances  al- 
leged was  by  application  to  the  railway 
commissioners,  in  terms  of  the  3d  section 
of  the  Railway  and  Canal  Traffic  Act  1854, 
and  of  the  Regulation  of  Railways  Act 
1873,  for  interdict  at  the  time  wlien  the 
charges  complained  of  were  being  enforced, 
and  that  tlie  action  as  brought  was  com- 
petent neither  at  common  law  nor  under 
the  Railways  Clauses  Consolidation  (Scot- 
land) Act  1845.  nor  under  t!ie  Railway  and 
Canal  Traffic  Act  1S54.  Murray  v.  Glas- 
f:,m>  6r*  S.  IV.  A".  Co.,  4  A>.  &^  C.  T.  Cas. 
456. 

A  railway  carried  beer  from  B.  at  lower 
rates  than  from  N.,  forty  miles  distant. 
Upon  complaint  by  brewers  at  N.  that  their 
traffic  was  unduly  prejudiced  by  not  being 
carried  on  as  favorable  terms  as  the  traffic 
of  brewers  at  B.,  competitors  in  trade  with 
the  applicants,  it  appeared  that  the  com- 
pany charged  all  brewers  at  B.  a  uniform 


rate  of  ijd.  per  ton  per  mile,  station  to  sta- 
tion, with  a  minimum  of  5s.,  including  load- 
ing and  unloading,  and  an  abatement  of  gd, 
per  ton  for  loading  or  unloading,  and  4^d. 
per  ton  for  haulage  when  the  brewers  did 
those  services  themselves,  and  that  tlie 
company's  charges  for  brewers'  traffic  from 
N.  exceeded  the  charges  from  B.  to  the 
extent  of  twenty-tive  to  thirty  per  cent. 
Held,  that  the  hjwer  charges  for  carrying 
beer  from  B.  were  justified  by  the  special 
advantages  the  company  received  in  dealing 
with  such  traffic  as  compared  with  the  ap- 
plicants' traffic.  Kicltardson  v.  Midland  K. 
CV.,  4  A'l'.  i3-«  C.  T.  Cas.  i. — Rkvu'.wing 
Bell  7'.  London  &  N.  W.  R.  Co.,  2  Ry.  &  C. 
T.  Cas.  185. 

42.  Wlieii  justified  by  <'(>in]H>titioii. 
— Notwithstanding  the  Hoult  Act,  a  rail- 
road corporation  may  charge  less  for  a  long 
haul  than  a  short  one  in  the  same  direction 
when  the  rate  for  the  long  haul  is  made 
necessary  by  other  lines  of  transportation 
competing  for  business  at  the  point  from 
whence  the  long  haul  is  made ;  and  where 
the  road  of  such  corporation  forms  a  part 
of  a  line  of  transportation,  consisting  partly 
of  water  carriage,  between  two  principal 
points,  the  rate  may  be  made  so  as  to  enable 
it  to  compete  with  another  road  that  con- 
stitutes a  part  of  another  line  of  water  and 
railway  transportation  between  the  same 
points.  Ex  parte  Koeltler,  i\  Am.  (^  Enjr. 
A".  Cas.  58,  23  Fed.  Rep.  529,  11  Saicy.  iU. 
S.)  191.— Rk.viewei)  in  Ex  parte  Koehler, 
12  Sawy.  (U.  S.)  446. 

Under  a  proviso  whicli  excepts  from  the 
operation  of  the  Hoult  Act  "goods  intended 
in  good  faith  to  be  shipped  to  points  beyond 
the  limits  of  the  state,"  wheat  intended  by 
the  shipper  to  be  sent  directly  to  San  Fran- 
cisco or  other  points  beyond  the  limits  of 
the  state,  via  Portland,  may  be  carried  on 
the  O.  &  C.  road  from  Corvallis  to  tlie  lat- 
ter place  without  reference  to  said  act. 
Ex  parte  Koehler,  21  Am.  (S-»  Eng.  R.  Cas. 
58,  23  Fed.  Rep.  529,  II   Saivy.  {U.  S.)   191. 

Agreements  of  railroad  corporations  to 
divide  through  fares  and  freights  on  author- 
ized lines,  or  to  offer  inducements  by  a  re- 
duction in  rates  to  secure  freights  and  travel 
over  such  lines,  are  contracts  concerning 
their  own  authorized  business,  and  not  ob- 
jectionable unless  unconscionable.  Morris 
&^  E.  R.  Co.  V.  Sussex  R.  Co.,  20  N.  J.  Eq. 
542. 

The  Allegheny  "Valley   R.    crosses  the 
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Pennsylvania  R.  at  Allegheny  Junction.  To 
compete  more  successfully  with  the  river 
transportation  the  Allegheny  Valley  R.  car- 
ried crude  oil  to  the  refineries  at  Pittsburg, 
t,nd  the  manufactured  product  back  to  Alle- 
gheny Junction,  at  a  uniform  rate,  thus  giv- 
ing to  tiie  refiner  at  Pittsburg  as  favorable 
terms  as  if  located  at  Allegheny  Junction, 
and  thereby  securing  a  uniform  rate  on  oil 
from  the  oil  regions  to  the  seaboard.  //M, 
that  t(}  deny  the  right  to  make  such  an  ar- 
rangement would  be  an  unwarranted  inter- 
ference with  the  management  of  the  business 
of  the  railroad,  and  deprive  the  public  of 
the  benefit  of  the  competition  to  which  it  is 
justly  entitled.  Munhall  v.  Pennsylvanin 
R.  Co.,  5  Am.  &*  Eng.  A'.  Cas.  337,  92  Pa. 
6V.  150. 

A  common  carrier  may  discriminate  in 
favor  of  persons  living  at  a  distance  from 
the  end  of  the  route,  where  the  object 
is  to  secure  freight  which  would  otherwise 
reach  its  destination  by  a  different  route, 
and  other  customers  not  in  like  condition 
will  have  no  right  of  action  because  of  the 
discrimination,  if  the  charges  made  against 
them  are  reasonable.  Pagan  v.  Aiken,  9 
Am.  &^  Eng.  P.  Cas.  201,  9  Lea  (  Tenn.)  609, 
42  Am.  Pep.  684.— Quoted  in  Scotield  v. 
Lake  Shore  &  M.  S.  R.  Co.,  23  Am.  &  Eng. 
K.  Cas.  612,  43  Ohio  St.  571,  54  Am.  Rep. 
846. 

The  Railway  and  Canal  Traffic  Act  does 
not  prevent  a  railway  company  from  having 
special  rates  of  charge  to  a  terminus  to 
which  traffic  can  be  carried  by  other  modes 
of  carriage  with  which  theirs  is  in  competi- 
tloi.  Foreman  v.  Great  Eastern  P.  Co.,  2 
Py.  &'  C.  T.  Cas.  202. 

4M.  Coni|>«>titi(ui  not  a  justifica- 
tion lUHlor  Illiii«»is  statute. — The  es- 
tablishment permanently  of  less  rates  of 
freight  at  points  of  competition  with  other 
roads  than  is  fixed  at  other  places  for  the 
same  distance  cannot  be  juslitied  by  show- 
ing that  the  rates  charged  at  such  other 
lilaces  are  reasonably  low,  and  that  the  rates 
charged  at  competing  points  are  unreason- 
ably low.  Even  if  the  iiigher  rates  are  rea- 
sonably low,  when  regarded  with  reference 
to  the  profit  upon  the  capital  invested  in 
the  road,  they  are  not  reasonable  in  the  true 
sense  of  the  term,  if  no  satisfactory  reason 
can  be  given  for  charging  less  rates  for  the 
same  or  greater  services  to  persons  at  other 
stations.  Such  corporations  should  not  use 
their  power  to  benefit  particular  individuals 


or  build  up  particular  localities  by  arbitrary 
discriminations  in  their  favor  that  must 
cause  injury  to  other  persons  or  places  en- 
gaged in  rival  pursuits  or  occupying  rival 
positions.  Chuago  (1~  A.  P.  Co.  v.  People 
ex  rel.,  67  III.  11,2  Am.  Py.  Pep.  242.— A 1'- 
I'ROVED  IN  Ragan  v.  Aiken,  9  Am.  «&  Eng. 
R.  Cas.  201,  9  Lea  (Tenn.)  609,42  Am.  Rep. 
684.  CoMMKNTED  ON  IN  Johiison  V.  Peiisa- 
cola  &  P.  R.  Co.,  16  Fla.  623.  Quoted 
IN  Scofield  V.  Lake  Shore  &  M.  S.  R.  Co., 
23  Am.  &  Eng.  R.  Cas.  612,  43  Ohio  St.  571, 
54  Am.  Rep.  S46. 

It  appeared  that  a  railway  company 
charged  ten  cents  per  hundred  pounds  for 
carrying  green  coffee  in  the  sack  from  Chi- 
cago to  Mattoon,a  distance  of  one  hundred 
and  seventy-two  miles,  and  on  the  same 
day  charged  another  person  si.xteen  cents 
per  hundred  for  carrying  cotlee  in  the  sack 
from  Chicago  to  Kankakee,  a  distance  of 
only  fifty-six  miles,  the  transportation  in 
both  instances  being  in  the  same  direction 
and  over  the  same  road.  In  a  suit  by  the 
state  to  recover  the  penalty  for  unjust  dis- 
crimination, the  defendant  showed  that 
there  was  no  competition  between  Kan- 
kakee and  Mattoon  in  the  grocery  trade, 
and  claimed  that  the  discrimination  be- 
tween these  points  was  not  unjust,  and 
therefore  allowable.  Held,  that  the  fact  so 
shown  constituted  no  defense  to  the  action. 
Illinois  C.  P.  Co.  v.  People,  32  Am.  iS-«  En^. 
P.  Cas.  417,  121  ///.  304,  12  N.  E.  Pep.  670, 
10  West.  Pep.  582. 

The  fact  that  there  may  be  no  competition 
in  a  particular  trade  between  two  points 
upon  a  railroad  does  not  show  that  a  dis- 
crimination in  charges  for  transportation  as 
between  such  points  is  not  unjust.  Illinois 
C.  P.  Co.  V.  People,  32  Am.  &'  I'^ng.  P.  (  as. 
417,  121  ///.  304,  12  A'.  E.  Pep.  670,  10  West. 
Pep.  582. 

The  fact  that  at  a  given  point  there  is 
competition  among  railroads  for  the  trans- 
portation of  freights,  and  some  of  them  are 
charging  reduced  or  "  cut "  rates,  will  not 
justify  another  railway  company  in  dis- 
criminating in  favor  of  such  point  as  against 
other  points  on  the  line  of  its  road.  Illinois 
C.  P.  Co.  V.  People,  32  Am.  &•  Eng.  P.  Cas. 
417,  121  ///.  304,  12  N.  E.  Pep.  670,  10  West. 
Pep.  582. 

A  reduced  or  "cut"  rate  by  a  railway 
company  to  meet  a  "cut"  rate  of  a  rival 
road,  which  reduced  or  "cut"  rate  dis- 
criminates against  a  non-competitive  point, 
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is  not  of  itself  within  the  meaning  of  the 
statute  a  just  discrimination.  Illinois  C.  R. 
Co.  V.  People,  32  //;//.  <Sm  E)ii;.  R.  Cas.  417, 
121  ///.  304,  12  N.  A".  AV/.  670,  10  IVcst.  Rep. 
582. 

The  rivalry  at  competing  points,  which 
tlie  statute  declares  shall  not  justify  a  dis- 
crimination in  charges,  has  not  reference 
solely  to  such  as  competes  for  a  common 
business  to  a  common  market.  It  may 
apply  to  the  same  or  diflereni  markets,  and 
to  roads  liaving  different  It-rmini.  Illinois 
C.  R.  Co.  V.  People,  32  Am.  &^  Kng.  R.  Cas. 
417,  121  ///.  304,  12  A'.  A,'.  Re/>.  670,  10  West. 
Rep.  582. 

The  presumption  isthat  the  higher  charge 
is  not  reasonable.  Illinois  C.  R.  Co.  v. 
People,  32  Am.  &^  Kng.  R.  Cas.  417,  121  ///. 
304,  12  A'.  K.  Rep.  670,  10  West.  Rep.  582. 

44.  Wli«!ii  not  iiiuler  Kn^lish  .stat- 
ute.— A  manufactory  of  the  p'aintilT  was 
situated  twelve  miles  from  S.,  and  on  the 
defendants'  railway  from  that  seaport  to  L. 
The  def.ndants  charged  the  plaintilT   12s. 
6d.  per  ton  for  the  carriage  of  iron  and  tin 
plates   from   his   manufactory   to  L.,  while 
other  manufacturers  of  iron  and  tin  plates, 
whose  works  were  sitaated  within  a  radius 
of  si.x  miles  of  the  seaport  of  S.,  and  further 
therefrom  from  L.  than  the  plaintiff's  works, 
were  charged  hy  the  defendants  for  the  car- 
riage of  their  plates  to   L.  us.  4d.  per  ton 
only.     The  defendants  fixed  the  lower  rate 
of  charge  for  the  carriage  of  goods  within 
six  miles  of  S.  in  order  to  compete  with  the 
sea  carriage  between  that  port  and  L.;  and 
bv  reason  of  the  lesser  charge  such  manu- 
facturers   were    enabled   to  undersell    the 
plaintilT  on  delivery  at  L.    Held,  that  this 
was   a  contravention  of   the    Railway   and 
Canal  Traffic  Act  1854,  §  2,  and  that  plaintiff 
was  entitled  to  maintain  an  action  to  recover 
the  amounts  paid  by  him  to  the  defendants 
in  excess  of  the  lis.  4d.  rate.    Build  v.  Lon- 
don &•  N.  IV.  R.  Co.,  36  L.  T.  802,  25  W.  R. 
752,  4  AV.  <5>»  C.  T.  Cas.  393.— Following 
Evershed?/.  London  &N.  \V.  R.  Co.,  3  App. 
Cas.  1029,  48  L.  J.  Q.  B.  (H.  L.)  22,  2  Q.  U. 
D.  2S4. 

The  N.  W.  R.  Co.  formed  in  conjunction 
with  the  D.  Steamboat  Co.  a  through  line 
from  Kingstown,  and  by  a  contract  witli  the 
S.  Co.  had  complete  control  over  the  fares 
as  if  it  were  the  sole  owner  of  the  S.  Co. 
The  N.  W.  R.  Co.  afterwards  put  on  a  line  of 
boats  of  its  own,  and  by  making  the  through 
fare  by  its  boats  much  less  sought  to  divert 


most  of  the  traffic  to  that  route.  The  dis- 
tance and  cost  of  service  were  practically  the 
same.  I/eld,  that  the  circumstances  did 
not  justify  an  excess  in  the  total  fares  to 
Dublin  by  the  U.  S.  Co.'s  route  of  more 
than  ten  per  cent.,  whereas  the  difference 
was  much  greater,  and  therefore  unlawful. 
Dublin  Steam  Packet  Co.  v.  London  &•  N. 
W.  R.  Co.,  4  Ry.  <S-  C.  T.  Cas.  10. 

On  a  complaint  by  an  association  of 
traders  in  grain  and  flour  at  Liverpool 
against  tlie  London  &  N.  W.  R.  Co.  for  un- 
due preference  in  respect  of  the  lower  rates 
charged  by  them  for  the  carriage  of  these 
goods  from  Cardiff  to  Birmingliain  as  com- 
pared with  those  charged  for  the  carriage 
of  them  from  Liverpool  to  Birmingham,  a 
shorter  distance,  it  a{)peared  that  the  trade 
of  the  applicants  iuid  suffered  through  the 
competition  in  the  Birmingham  market  of 
grain  and  flour  from  the  Bristol  Channel 
and  Severn  |)orts,  but  that  only  a  very  small 
quantity  was  carried  by  the  respondents 
from  Cardiff  to  Birmingham.  Two  other 
railways  competed  with  tlie  respondents 
between  Cardiff  and  Birmingham,  and  the 
lower  rates  complained  of  had  been  fixed 
with  a  view  to  competiti<m  by  the  respond- 
ents with  the  rates  charged  by  other  rail- 
ways from  ports  on  the  Severn  to  which 
grain  and  flour  were  brought  by  sea,  and 
which  were  nearer  to  Birmingham  than 
Cardiff.  Held,  that  the  facts  showed  an  un- 
due preference  by  the  respondents.  Liver- 
pool Corn  Trade  Assoc,  v.  London  <S^»  A'.  W, 
R.  Co.,  45  Atn.  &^  Eug.  R.  Cas.  216,  [1891J 
I  Q.  B.  I).  120. 

45.  When  justified  by  difference  in 
cost  of  carryiiiff. — There  may  be  some 
greater  expense  to  a  railway  company  in 
carrying  goods  a  given  short  distance  than 
for  a  longer  distance,  per  mile,  owing  to  the 
stopping  and  starting  of  trains,  loading  and 
unloading,  the  wear  of  machinery,  etc.;  and 
when  it  has  full  loads  for  its  cars  in  each 
direction,  it  may  carry  more  cheaply  than 
when  it  is  obliged  to  run  its  cars  empty  or 
only  partially  loaded,  in  one  direction,  or 
only  partially  loaded  in  both  directions. 
For  these  and  other  reasons  affecting  the 
cost  of  carriage  a  company  may  often  afl'ord 
to  carry  the  longer  distance  to  or  from  com- 
petitive points  more  cheaply  pro  rata  than 
for  the  shorter  distance.  Discriminations 
made  in  good  faith  because  of  such  circum- 
stances are  just,  and  not  within  the  statute. 
Illinois  C.  R.  Co.  v.  People,  yi  Am,  &•  Eng. 
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I\.  Cas,  417,  121  ///.  304,  12  N.  E.  Rep.  670, 
10  West.  Rep.  5S2. 

\\s  a  company's  tariff,  which  had  been 
previously  sanctioned  by  this  court,  a  re- 
duced rate  was  published  for  the  carriage  of 
C(j;ds  in  quantities  of  not  less  than  two  hun- 
dred tons,  or  tliirty-fwe  trucks,  consigned 
to  any  one  of  certain  specified  districts. 
The  company  iiftcrwards  charged  such  re- 
(iuccd  rate  for  the  carriage  of  coals  con- 
signed by  dealers  at  P.,  in  the  prescribed 
quantities  of  thirty-live  trucks,  for  one  of 
sucii  districts,  though  not  carried  i)y  the 
company  in  one  train-load  all  the  way,  the 
company  for  their  own  convenience,  in  con- 
sequence of  steep  gradients  wliich  would 
otherwise  have  required  increased  steam 
power,  detaching  at  C.  some  of  the  trucks 
from  the  train,  and  sending  them  on  after- 
wards by  the  ordinary  goods  or  other  trains 
to  which  they  might  be  advantageously  at- 
tached. None  of  the  coals  were  ever  left 
at  C.  for  consumption  there,  but  all  were 
carried  to  ilie  district  to  which  they  had 
been  so  consigned.  Held,  that  by  so  doing 
the  company  had  not  given  an  undue  prefer- 
ence to  the  consignors  at  P.,  since,  the  tariff 
being  valid,  it  was  immaterial  how  the  com- 
pany carried  the  coals  most  conveniently  to 
tiiemselves,  provided  the  tariff  was  not  in- 
fringed. Ratisoiite  v.  Eastern  Counties  R. 
Co.  (Xo.  4),  8  C.  B.  N.  S.  yog,  i  Ry.  &'  C.  T. 
Cas.  155. 

If  the  principle  on  which  the  scale  of 
charges  by  a  railway  was  graduated  was  a 
fair  consideration  of  the  cost  to  the  company 
of  carrying  coals  for  the  diflerent  distances, 
or  was  justified  by  sea  competition,  it  is  not 
a  valid  objection  to  it  that  it  was  better 
ad.iiJted  to  the  business  of  some  merchants 
til, III  of  others,  and  that  its  low  rates  for 
long  distances  were  useless  to  those  who 
dealt  in  the  sea-borne  coal.  Foreman  v. 
Great  Eastern  R.  Co. ,  2  Ry.  (Sr*  C.  T.  Cas.  202. 

A  railway  carried  to  B.  from  other  [ilaces 
on  liieir  lines  of  railway,  for  brewers  at  B., 
malt,  hops,  and  barley  at  lower  rates  and 
on  more  favorable  terms  than  they  carried 
similar  traffic  to  N.,  for  brewers  there. 
He/it,  that  the  company  must  carry  malt, 
hops,  and  barley  to  N.,  for  the  brewers 
there,  on  equal  terms  with  the  terms  on 
wliich  similar  traffic  was  carried  to  B.,  hav- 
ing due  regard  to  the  circumstances,  if  any 
(whether  consisting  in  the  routes  differing, 
or  in  portions  of  the  line  passed  over  being 
more  costly  to  work,  or  having  been  more 


costly  to  construct  in  the  one  case  than  in 
the  other),  which  may  render  the  cost  to 
the  company  of  carrying  such  traffic  for  the 
applicants  greater  than  the  cost  of  carrying 
similar  traffic  for  brewers  at  B.  Richurd- 
son  v.  Midland  R.  Co.,  4  Ry.  &^  C.  T.  Cas.  i. 

A  railway  carried  coal  to  B.  from  the  N. 
VV.  collieries,  an  average  distance  of  30 
miles,  at  an  average  rate  of  2s.  2d.  [ler  ton, 
and  from  the  S.  \V.  collieries,  an  average 
distance  of  156  miles,  at  a  uniform  rate  of 
6s.  per  ton.  Upon  complaint  by  the  N.  VV. 
colliery  owners  that  llic  rates  charged  for 
their  coal  to  B.  were  an  undue  prejudice  to 
that  traffic,  by  reason  of  the  lower  rale  at 
which  S.  W.  coal  was  carried— /cz/'Wi/,  as  a 
matter  of  fact,  that  the  C(jst  of  c^nn  eyaiice 
to  the  railway  of  coal  from  S.  W.  was  not 
proportionately  less  than  from  N.  W.,  and 
that  a  competition  existed  between  such 
coal  at  B.  sufficient  to  lay  the  foundation 
for  a  charge  of  undue  prejudice,  provided 
damage  had  accrued  to  the  complainants  as 
a  consequence  of  the  relative  rates  com- 
plained of ;  but  that  there  was  no  evidence 
of  such  damage,  the  complainants  ncjt  hav- 
ing shown  that  their  output  of  coal  was  in 
excess  of  the  demand,  nor  that  they  could 
not  find  a  market  for  all  their  coal  at  exist- 
ing rates.  Held,  that  the  carriage  of  such 
N.  W.  and  S.  W.  coal  to  B.  by  the  railway 
at  unequal  rates  per  ton  per  mile  was  not 
an  undue  prejudice  to  the  complainants. 
Brought  on  &^  P.  P.  Coal  Co.  v.  Great  West- 
ern R.  Co.,  4  Ry.  &^  C.  T.  Cas.  191.— Re- 
VIKWING  Nicholson  ?'.  Great  Western  R. 
Co.,  I  Ry.  &  C.  T.  Cas.  121. 

A  railway  company  must  carry  barley  and 
malt  to  D.  for  maltsters  there  on  terms 
equally  favorable  to  such  maltsters  with 
those  on  which  similar  traffic  was  carried 
to  B.  for  maltsters  at  that  place,  having  due 
regard  to  the  differences  proved  to  exist  in 
the  traffic  to  the  two  places  respectively  in 
respect  of  the  average  weight  of  truck-loads, 
and  of  certainty  of  back  loads,  and  to  such 
other  circumstances  (if  any)  as  might  ren- 
der the  cost  to  the  railway  company  of 
carrying  such  traffic  to  maltsters  at  D. 
greater  than  the  cost  of  carrying  similar 
tratfic  for  maltsters  at  B.  Girardot  v.  Rlid- 
land  R.  Co.,  4  Ry.  (S-  C.  T.  Cas.  291. 

40.  Local  rates  that  arc  propor- 
tionately lii$<rlicr  than  throu$>'h  rates. 
— The  Pennsylva.iia  R.  Co.  has  power  un- 
der the  Tonnage  Commutation  Act  of 
March    7,   1861,  to    discriminate    between 
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rates  charj^ed  for  carrying  "local  freight" 
aiifl  the  rates  charged  foi  other  freight. 
Slu'ppir  V.  rcitmylvaiiia  R.  Lo.,  47  l\i.  St, 
33.S.  DisriNfiUlsiiii)  IN  Rowland  7A  Penn- 
sylvania K.  Co..  52  I'a.  St.  250.  OuoTKU  IN 
Scotield  V.  Lake  Shore  &  M.  S.  K.  Co.,  23 
Am.  cS:  iMig.  K.  Cas.  C12,  43  Ohio  St.  571,  54 
Am.  Rep.  S46. 

A  railroad  company  established  a  through 
rate  from  San  I'rancisco,  via  El  Paso,  Tex., 
to  the  City  of  Me.xico,  fixing  on  a  certain 
class  i>f  freight  at  %2  per  100  pounds.  The 
proportion  of  the  charge  between  San 
Francisco  ami  EI  .  Paso  would  be  96  cents, 
hut  liie  local  rate  between  these  points  was 
yi.70.  Goods  were  shipped  from  San  Fran- 
cisco consigned  to  the  City  of  Mexico,  but 
were  sequestered  at  El  Paso.  Held,  that 
the  company  could  recover  only  96  cents 
charges;  and  this  though  the  freight  tariff 
provided  tl.at  if  the  goods  were  removed 
from  the  warehouse  at  El  Paso,  then  the 
full  El  Paso  rates  should  be  charged. 
Soutliern  Pac.  A\  Co.  v.  Haas,  {Tex.  Civ. 
Ap/>.)  21  S.  W.  Rep.  1021. 

Where  it  appears  that  a  railroad  company 
fixes  a  schedul''^  of  charges,  making  on  a 
certain  class  of  fieight  S1.70  per  100  pounds 
from  San  Francisco  to  El  Paso,  while  the 
proportion  for  a  through  rate  given  from 
San  Francisco  to  the  City  of  Mexico  would 
be  but  96  cents  to  El  Paso,  the  burden  is  on 
the  company  to  show  that  there  is  no  un- 
just discrimination,  or  to  show  such  dissim- 
ilar conditions  as  would  authorize  a  dis- 
crimination, and  in  the  absence  of  such 
evidence  a  finding  that  the  lo<;al  rate  is  an 
unjust  discrimination  will  not  be  set  aside 
on  appeal.  Sotit/iertt  Pac.  R.  Co.  v.  Haas, 
(7V.r.  C/t.  /1pp.)  21  .S'.  ir.  Rep.  1021. 

47.  Orou|>  rates  from  shipping 
"  clistrlt't.s."  —  A  railway  company  may 
establish  a  system  of  carrying  coal  accord- 
ing to  assigned  districts,  comjirising  certain 
places  on  its  lines  and  branches,  carrying 
coal  withi'.  these  districts  at  lower  rates  for 
certain  quantities,  where  the  districts  are 
adjusted,  not  with  a  view  to  giving  undue 
preference  to  one  set  of  dealers  over  the 
other,  but  solely  with  regard  to  its  own 
convenience  and  the  wants  of  the  neighbor- 
hood. Ratisoiiie  v.  Eastern  Counties  R.  Co., 
4  C.  /i.  .V.  5.  135,  4  /itr.  ,V.  S.  284,  27  Z./. 
C.  P.  166. 

Where  a  railway  company  is  in  the  habit 
of  carrying  coal  along  its  line  belonging  to 
various  competing  owners,  and  Utwcr  rates 


are  charged  for  the  carriage  of  all  coal  con- 
signed to  places  distributed  into  districts 
in  quantities  of  200  tons  at  a  time,  and  the 
population  along  its  line  is  supplied  with 
inland  coal  from  P.  and  with  sea-borne  coal 
from  I.,  situated  in  district  No.  8,  it  is  no 
undue  preference  10  the  P.  owners  and  no 
undue  prejudice  to  the  I.  owners  if  the 
company,  starting  from  S.  with  coal  trains 
of  20G  tons  each,  habitually  breaks  olf  por- 
tions of  these  trains  at  C.  in  its  progress  to 
the  No.  8  district,  whilst  the  residue  goes 
on  to  its  original  destination,  the  parts 
left  at  C.  being  always  sent  on  by  de- 
tachments of  less  than  200  tons  each  and 
the  lower  rates  being  charged  for  such  de- 
tachments. Ransowe  v.  Eastern  Counties  R. 
Co.,  8  C.  P>.  N.  S.  709,  T  Jur.  N.  S.  99,  29  L, 
J.  C.  P.  329,  8  ;/'.  A'.  527.  2  L.  T.  376. 

To  a  complaint  under  section  2  of  the 
Railway  and  Canal  Traffic  Act  1854,  of  an 
inequality  of  charge,  it  is  no  answer  that  the 
traffic  favored  and  the  traffic  prejudiced  are 
not  in  the  same  locality  or  district;  and, 
assuming  that  there  is  a  competition  of  in- 
terests, and  that  circumstances  in  other 
respects  are  not  dissimilar,  the  traffic  of  two 
localities,  both  on  the  same  system  of  rail- 
ways, altkpugh  at  a  distance  from  each 
other,  is^s  much  within  the  act  as  the 
traffic  of  two  or  more  individuals  in  the 
same  locality.  Richardson  v.  Midland  R. 
Co.,  4  A>.  &^  C.  T.  Cas.  I. 

Where  a  railway  company  carried  coals 
from  a  group  of  collieries  situate  at  different 
points  along  their  line,  and  charged  all  the 
collieries  one  uniform  set  of  rates  in  re- 
spect of  such  carriage,  and  the  owners  of 
the  colliery  lying  nearest  to  the  point  of 
arrival  brought  an  action  for  overcharges — 
/teld ;  (I)  that  the  railway  company  liad  not 
infringed  the  provisions  of  section  90  of  the 
Rnilways  Clauses  Consolidation  Act  1845; 
(2)  that  in  this  case  an  action  did, not  lie  for 
breach  of  section  2  of  the  Railway  and 
Canal  Traffic  Act  1854  (17  &  18  Vict.  c.  31), 
undue  or  unreasonable  preference  or  preju- 
dice nrt  having  been  made  out.  Denaby 
Main  Colliery  Co.  v.  Manchester,  S.  &»  L.  R. 
Co.,  26  Am.  <3-»  Enjf.  R.  Cas.  293,  L.  R.  1 1 
App.  Cas.  97;  affirming  14  Q.  />'.  I).  209. 

Upon  a  complaint  by  a  trader  that  he  was 
subjected  to  an  undue  prejudice,  within  the 
meaning  of  section  2  of  the  Railway  and 
Canal  Traffic  Act  1854,  because  he  was 
charged  the  same  through  rates  to  certain 
places   for  traffic  from   his  siding  as  was 
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charged  for  traffic  from  a  siding  situated 
two  or  three  miles  further  from  them,  where 
both  sidings  were  situated  in  the  same  dis- 
trict and  liad  been  grouped  together  by  the 
raihvay  company  for  through-rate  purposes 
— //f/</,  that  as  a  through  rate  was  a  gross 
sum  of  a  small  amount  for  conveyance  over 
a  long  route,  It  was  enough  if  places  that 
were  practically  in  the  same  district  had 
the  same  rate,  and  that  no  undue  prejudice 
was  caused  to  the  applicant  by  the  same 
rate  being  applicable  to  both  the  sidings. 
I.loyd  V.  Nortluimptoi  .3-  B.  J.  li.  Co.,  3  Ry. 
ijM  C.  T.  Cas.  259. 

Section  goof  the  English  Railways  Clauses 
Consolidation  Act  1845  provides  that  the 
tolls  charged  by  railway  companies  for  the 
carriage  of  goods  shall  be  charged  equally 
to  all  persons  and  after  the  same  rates  in 
respect  of  all  goods  of  the  same  description 
"  passing  only  over  the  same  portion  of  the 
line  of  raihvay,"  and  that  no  reduction  or 
advance  in  any  such  tolls  shall  be  made, 
cither  directly  or  indirectly,  in  favor  of  or 
against  any  particular  person  using  the  rail- 
way. A  railway  company  carried  coals  to  a 
point  upon  their  railway  from  a  group  of 
collieries  placed  along  the  line  at  varying 
distances  from  that  point,  and  charged  tolls 
at  one  rate  per  ton  in  respect  of  sucii  car- 
riage to  all  the  members  of  the  group.  In 
an  action  for  overcharges  by  the  owner  of 
tiie  colliery  lying  nearest  to  the  point  of 
carriage — held,  that  the  company  had  com- 
mitted a  breach  of  the  provisions  of  section 
90,  which  section  applied,  notwithstanding 
that  the  termini  of  tlie  transit  over  the 
company's  line  from  the  group  to  the  point 
of  carriage  differed  with  respect  to  each 
colliery,  and  therefore  that  the  company 
were  liable  in  the  action.  Manchester,  S.  &* 
L.  K.  Co.  V.  Denahy  Main  Colliery  Co.,  18 
Am.  6^  Eng.  A'.  Cas.  482,  L.  A\  13  Q.  B.  D. 
674. 

48.  Pleadings  in  actions  under  Il- 
linois statute.— To  recover  the  statutory 
licnally  for  making  unjust  discriminations 
in  rates  of  charges  of  toll  and  for  freights, 
tlie  declaration  nuist  show  that  the  respect- 
ive freiglits  mentioned  were  of  like  quan- 
lity,  of  the  same  class,  and  that,  in  respect 
to  such  freight,  there  was  a  higher  charge 
lor  a  less  than  for  a  greater  distance. 
The  description  of  th  respective  freights 
merely  as  one  car-load  of  ponies,  and  one 
car-load  of  horses,  does  not  sufficiently 
show  them  to  be  "  like  quantities  of  freight 
4  D.  R.  D.— 8. 


of  the  same  class."  Chicago,  B.  Ss^  Q.  R, 
Co.  V.  People,  77  ///.  443,  8  Am.  Ry.  Rep.  92. 
4t>.  "Loeality"  defined.— The  word 
"  locality  "  as  used  in  the  Nebraska  stat- 
ute, prol.ibiting  any  unjust  discrimination 
against  '^nv  person,  firm,  corporation  or  lo- 
cality, may  refer  to  a  village,  city,  county  or 
porti(>n  of  the  state,  to  be  determined  by 
the  territory  which  the  commissioners  shall 
find  to  be  unjustly  discriminated  against. 
iitate  ex  rel.  v.  J'remont,  E.  &^  M.  I'.  R.  Co., 
32  Am.  &^  Kng.  R.  Cas.  426,  22  Neb.  313,  35 
N.  IV.  Rep.  118. 

VI.  AS  TO  FURNISHING  FACILITIES. 

50.  Generally.  —  Where  a  company 
passed  an  order  that  there. fter  no  ship- 
ments from  Li.  in  competition  with  S.  would 
be  received  for  local  stations  on  its  line,  or 
for  passing  over  another  road  operated  by 
it  under  a  lease,  or  for  points  b.eyond,  unless 
charges  were  prepaid  and  shipments  were 
delivered  at  the  company's  warehouse  by 
drays,  as  local  business,  on  which  local 
rates  would  be  charged,  if  a  firm  who  ships 
salt  from  B.  by  a  road  connecting  with  the 
first-mentioned  road,  made  a  vender  of  one 
or  more  car-loads,  which  was  refused,  and 
when  forty-seven  more  cars  arrived  the 
agent  of  the  road  bringing  them  in,  inquires 
of  the  agent  of  the  other  road  whether  the 
above  order  was  still  in  force,  and  was  in- 
formed that  it  was,  there  was  no  necessity 
for  a  further  tender  of  cars  to  the  refusing 
road  before  bringing  suit.  Central  R.  Co. 
V.  Logan,  30  Am.  <S^  £".?-  ^^-  ^'"'  63,  77 
Ga.  804,  2  5.  E.  Rep.  465. 

Pa.  Act  of  June  4,  1873  (P.  L.  p.  72),  relat- 
ing to  railroads  and  canals,  is  intended  to 
enforce  the  seventeenth  article  of  the  con- 
stitution, which  forbids  undue  and  unrea- 
sonable discrimination  by  transportation 
companies  as  to  the  rates  charged  or  the 
facilities  furnished  to  shippers.  Construing 
the  act  in  such  a  way  as  to  accomplisli  its 
purpose,  the  penalty  imposed  at  the  con- 
cluding part  of  the  second  section  must 
therefore  be  held  to  apply  as  well  to  dis- 
crimination in  the  character  of  facilities 
furnished,  as  in  the  rates  charged  for  trans- 
portation, li'igton  V.  Pennsylvania  R.  Co., 
20  Phila.  (Pa.)  184.— Quoting  Welton  v. 
Missouri,  91  U.  S.  282;  Smith  v.  Alabama, 
124  U.  S.  473. 

If  the  overcharges  were  of  such  an 
amount  and  of  such  a  nature  that  they  had 
the  effect,  or  it  could  be  presumed  that  they 
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were  made  with  the  intention,  uf  prevent- 
iti}^  the  use  t)y  piissengers  of  piirticular 
trains  and  stations,  tlie  commissioners 
mif^lit  liave  jurisdiction  to  entertain  a  com- 
])laiiu  in  resjiect  of  tliem  as  being  a  refusal 
of  •'facilities"  wiiiiin  the  meaning,'  of  17 
iV  18  Vici.  c.  31,  ii  2.  Gnat  Veslcni  A'.  Co. 
V.  h'aii-u'ii}'  tuiii'rs,  2  y/w.  &>  /w/j;.  K.  Cas. 
617,  /..  A'.  7  (J.  li.  J>.  icS2. 

51.  ill  I'liniisliiii^  Au'ililh-s  to 
^vairlHHisriiH'ii.— Hy  Minn.  Laws  S87, 
cii.  lo,  ?'  2,  Milnl.  li,  a  railway  company  is 
ol)ii^;ed  to  givccfpial  or  suhstaniially  similar 
fiicilitiis  for  the  transportation  of  j^rain  to 
all  persons  wiio  in  },'ood  faith  erect  or  de- 
sire to  erect  wareiH)uses  at  any  of  its  sta- 
tions ;  and  if  the  demand  therefor  isiinrea- 
sonalily  refused  the  slate  railway  and 
wareiiouse  commission  may,  after  due  in- 
vcstif^alioii,  proceed  to  enforce  ihe  per- 
formance of  such  duly.  Far;uill  /•'uriiurs 
ll'tir, /loiisc  ^Isioc.  V.  Miuiwapolis,  St.  !'.&• 
S.  St.  J/.  /\',  Co.,  57  /Im.  &^  /iiij;.  J\.  Cas. 
55,  55  J//;/«.  8,  56  A'.  /{'.  A\'/>.  248. 

A  railway  company  may  impose  reason- 
able terms  and  ccmditions  upon  persons 
who  demand  such  facilities,  but  they  must 
be  the  same  for  all.  l-'arwell  Fariiiers 
II 'a>e/ioiise  Assoc,  v.  Miinuapolis,  St.  P.  <5^ 
5.  .SV.  M.  K.  Co.,  57  A///.  &^  A'//■,^  A\  Cas.  55, 
55  .1//;/;/.  8,  56  A'.  IV.  Rep.  248. 

5ii.  Ill  rcfeiviiiff  ami  delivering 
eoai  and  $;i'iiiii. — A  railway  company  can- 
not lawfully  make  any  injurious  or  arbitrary 
discrimination  between  individuals  in  its 
dealings  with  the  public.  As  railway  com- 
panies nmst  deliver  grain  to  all  elevators 
upon  ihe  lines  of  their  roads,  or  connected 
therewith  by  side  tracks,  so  also  must  they 
receive  shipments  of  coal  from  all  coal 
mines  on  the  lines  of  their  road,  or  con- 
nected therewith  by  side  tracks.  Chicago 
&-A.  K.  Co.  v.  Sufft-yn,  38  Am.  &>  Eng.  R. 
Cas.  508,  129  ///.  274,  21  A^.  K.  Rep.  824; 
aJ)iri)tiiig2T  III.  App.  404.— QUOTING  Vin- 
cent V.  Chicago  &  A.  R.  Co.,  49  III.  33  ;  Chi- 
cago  &  N.  VV.  R.  Co.  v.  People,  56  111.  365. 
Where  a  company  charges  one  shipper 
more  for  carrying  wheat  to  a  certain  place 
to  be  taken  from  the  cars,  than  it  charges 
another  f(jr  carrying  to  the  same  place,  con- 
signed to  an  elevator,  it  is  a  violation  of 
law,  and  the  difference  in  cost  between  de- 
livery on  the  track  and  in  the  elevator, 
caused  by  a  detention  of  the  cars,  will  not 
justify  such  discrimination.  St.  Louis,  A. 
6^  T.  H.  R.  Co.  V.  /////,  14  ///.  App.  579. 


53.  Ill  I'lirnisliiiigr  ear8.— Iowa  Act  of 
1878,  cli.  77,  §  13,  providing  a  penalty  for 
extortion  tjr  unjust  discrimination  by  rail- 
roads, being  a  penal  slaiule  must  be  con- 
strued strictly,  and  limited  to  extortion  and 
discrimination  in  making  charges  ;  and  the 
penally  (jf  treble  damages  cannot  be  rec(jv- 
ered  for  a  failure  to  furnish  cars,  as  provided 
by  i;  10.  Jionds.  Wahasli,  .V/.  A.  &^  R.  R. 
Co.,  23  ylni.  &•  I'.ng.  R.  Cas.  608,  67  loiva 
712,  25  A'.  W.  Ri-p.  892. 

An  application  was  made  Un  a  writ  of 
mandamus  to  compel  a  radroad  company 
to  irans|)ort  the  relator's  cattle  in  cars  of  a 
S|)ecial  construction  belonging  to  a  trans- 
portation C(jmpany,  superior  by  reason  of 
their  improvements  to  ordinary  cattle  cars. 
The  return  of  the  railroad  company  to  the 
alternative  writ  denied  the  charge  of  unjust 
discrimination  ;  set  forth  tliat  it  had  entereil 
into  a  contract  with  another  company  for  a 
term  of  years,  by  which  that  comjiany 
agreed  to  furnish  a  ccitain  number  of  its 
improved  stcjck  cars  to  run  on  the  resp<jnd- 
ent's  railnjad  ;  that  such  cars  were  not  used 
exclusively  by  any  one  shipper  o'  live  stock, 
but  were  available  to  all  shii)pers;  that  the 
cars,  uidikc  those  of  the  transportation 
company,  were  so  constructed  as  to  permit 
the  carriage  of  coal  when  not  loaded  with 
live  stock;  and  that  in  consideration  of  the 
special  contract  the  respondent  had  agreed 
to  use  the  cars  upon  its  road  and  pay 
mileage  thereupon.  J/fld,  that  mandamus 
would  not  be  granted  on  the  ground  of  un- 
just discrimination  against  the  relator 
within  the  meaning  of  the  Interstate  Com- 
merce Act  in  refusing  to  transi)ort  his  stock 
in  the  transportation  company's  cars  at  the 
same  rate  as  charged  for  transportation  in 
the  cars  used  by  the  company,  the  circum- 
stances and  conditions  not  being  substan- 
tially similar.  United  States  ex  rcl.  v.  Dela- 
ware, L.  &^  11 '.  R.  Co.,  40  Am.  &•  Eiig.  K. 
Cas.  36,  40  J'dil.  Rep.  loi. — Applying  Ex- 
press Cases,  117  U.  S.  1,6  Sup.  Ct.  Rep.  542, 
628;  Hnrton  Stock  Car  Co.  z/.  Chicago,  B. 
&  (J.  R.  Co.,  I  Int.  Com.  Com.  132;  Nichol- 
son V.  Great  Western  R.  Co.,  5  C.  13.  N.  S. 
366;  Cooper  V.  London  &  S.  W.  R.  Co.,  4 
C.  B.  N.  S.  738 ;  Oxlade  v.  North  Eastern 
R.  Co.,  I  C.  B.  N.  S.  454. 

54.  Under  the  Kiivrlisli  stniiite.— 
A  ailway  company  having  the  control  of 
two  competin,,  routes  ought  to  afford  equal 
facilities  ,0  tiie  public  by  both  routes. 
Londono^yry  P.   &•  H.    Com'rs    v.    Great 
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Northern    R.    Co.,    5    liy.    &>    C.    T.  Cas. 

2S2. 

A  company,  having  land  adjoining  one  of 
their  stations,  let  the  whole  of  it  to  P.,  a 
coal  merchant,  for  the  purpose  of  storing 
coal  brought  by  their  line.  P.  did  not  re- 
quire or  actually  use  tlic  whole  of  the  land 
for  this  purpose.  W.,  another  coal  mer- 
chant, api)ii<'d  to  the  coiiipany  to  provide 
him  on  similar  tc:rms  with  rind  for  storing 
coal,  or  to  1ft  in  him  ihc  part  of  the  land 
not  actually  used  by  !'.  Tiie  comi)any  re- 
fused to  do  so.  W.  lh<n  applied  to  the 
court,  under  the  Ry.  \'  C.  i'r.  Act  r854,  §  3, 
lor  an  order  compelling  the  company  to  de- 
sist from  allowing  I',  to  store  coal  on  the 
1;iih1,  (jr  to  give  similar  facilities  to  him. 
J/,/,/,  by  liovill,  C.J.,  and  K("aiing,  ).,  that 
a  means  of  storing  coal  at  the  station  to 
wliich  It  is  sent  being  a  necessary  facility 
for  the  proper  carrying  on  of  the  coal  trade, 
the  company  had  no  right  to  grant  greater 
facilities  to  F.  than  to  W.,  and  that  they 
ought  to  be  restrained  fiom  doing  so.  //M, 
by  Montague  Smith  and  Hrett,  JJ.,  that  the 
Ky.  &  C.  Tr.  Act  only  relates  to  facilities  in 
the  receiving,  forwarding,  and  delivering  of 
trallic,  and  tliat  the  court  has  no  jurisdic- 
tion to  interfere  with  matters  not  relating  to 
these,  and  that  facilities  for  storing  coal 
after  it  has  been  delivered  to  the  consignee 
do  not  relate  to  the  receiving,  forwarding, 
or  delivering  of  traffic,  and  are  not  there- 
fore under  the  control  of  the  court.  JVesi 
V.  Lo)i<li»i  &^  iV.  IV.  K.  Co.,  I..  R.  5  C.  P. 
C22,  39  L.  J.  C.  P.  282,  I  Ry.  &*  C.  T.  Cas. 
166. 

A  company,  which  had  been  in  the  habit 
of  unloading  goods  conveyed  by  them  on 
their  railway  by  taking  them  out  of  the 
trucks  and  placing  them  in  or  adjacent  to 
the  wagons  of  the  consignees,  established  a 
new  system,  under  which  they  declined  to 
allow  their  servants  to  unload  the  goods  of 
C.  from  their  trucks  without  extra  charge. 
They,  however,  continued  to  unload  the 
goods  of  P.,  as  these,  frf)m  the  smallness  of 
their  quantity,  were  not  carried,  like  the 
goods  of  C,  in  separate  trucks,  but  were 
nii.xed  with  the  company's  own  traffic,  and 
it  was  therefore  for  the  company's  own  con- 
venience that  they  imloaded  them  from  the 
trucks.  The  court  refused  to  make  abso- 
lute a  rule  for  an  injunction  under  the  Ry.  & 
C  Tr.  Act  1854,  enjoining  the  company  to 
unload  the  trucks  containing  C.'s  goods, 
and  to  deliver  such  goods  to  C.  by  placing 


the  same  in  or  adjacent  to  his  wagons. 
Coo/>fr  v.  l.oHtion  &"  S.  W.  A'.  Co.,  27  /..  /. 
A',  .v.  C.  /'.  324.  4  C.  P.  A'.  .S-.  738,  I   Ry.  C}^ 

c.  r.  Cits.  185. 

There  were  two  routes  between  C.  atui 
C.  A.-  the  N.  VV.  route  and  tlieG.  W.  route. 
The  G.  W.  Co.  having  in  their  own  iiands 
at  the  (jutset  traffic  consigned  by  the  N.  W. 
route  to  and  from  [)laces  beyond  C.  and 
C.  \.,  sometimes  diverted  such  trallic  and 
carried  it  by  their  own  rcjute,  and  at  other 
times  caused  undue  delay  in  the  delivery 
thert(jf  at  C.  Upon  the  application  of  a 
c(jmpany  owning  a  line,  terminating  at  C, 
which  formed  part  of  the  N.  W.  p'tite,  the 
commissioners  granted  an  order  enjoining 
the  (J.  W.  Co.  to  alTord  to  the  applicants 
all  of  the  facilities  to  wliich  tlicy  weie  en- 
titlcfl  under  the  Railway  and  Canal  Trallic 
Act  1854.  Central  VVaUs  i^  C.J.  R.  Co.  v. 
Great  Western  R.  Co.,  2  Ry.G^  C.  T.  Cas. 
191. 

VII.  AS  BETWEEN  CARRIERS. 

55.  Carrier  «>iititl<Ml  to  saino  rnto.s 
as  publU*.— Carriers  are  t(j  be  treated  by 
the  railway  companies  in  the  same  manner 
as  the  rest  of  the  public.  Parker  v.  Great 
Western  R.  Co.,  7  .1/.  &>  G.  253,  1 1  C.  />'.  545. 
Edwards  v.  Great  Weste?  n  R.  Co..  11  C.  P. 
588,  Great  Western  R.  Co.  v.  Sutton,  38  Z. 
/.  Ex.  177,  I  Ry.  iSw  C.  T.  Cas.  17. 

If  a  railway  company  obliged  by  statute 
to  charge  all  persons  equally  charges  a  car- 
rier more  than  the  public,  the  overcharge  is 
recoverable  as  money  had  and  received. 
Edv/ards  v.  Great  H 'ester n  R.  Co.,  11  C.  B. 
588,  21  L.J,  C.  P.  27. 

A  railway  company  cannot  discriminate 
in  its  charge  for  packed  parcels  between 
the  public  generally  and  a  common  carrier, 
so  that  the  former  is  charged  upon  the  ag- 
gregate weight,  while  the  latter  is  charged 
for  each  jwrcel  separately.  Garton  v.  Pris- 
to/&^  E.  R.  Co.,  I  P.  &^  S.  112,  7ji/r.  JV.  S. 
1234,  30  /,./.  (J.  P.  273,  9  W.  R.  734. 

50.  Ill  i'«HUMviii{(  K'<M)ds  fntiii  each 
otl»<;r. — Where  no  arrangement  exists  be- 
tween connecting  lines  for  through  "-.ues, 
the  second  carrier  has  a  right  to  chargo 
local  rates  on  goods  received  from  the 
other,  without  being  guilty  of  a  discrimina- 
tion, or  being  liable  for  making  an  undue  or 
unreasonable  preference  against  one  car- 
rier, or  in  favor  of  another  with  whom  it 
has  an  arrangement  for  through  rates, 
which   may  be  lower  than  the  local  rate. 
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because  the  services  in  the  two  cases  are 
not  the  same.  Kentucky  &>  I.  Bridt^c  Co.  v. 
Louis7n7Ie  &•  N.  A'.  Co.,  yj  Fed.  Kcp.  567,  2 
L.  R.  A.  289,  2  Int.  Com.  Kcp.  351.  — FoL- 
l.owiNc;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Denver  &  N.  O.  R.  Co.,  1 10  U.  S.  668,  4 
Sup.  Ct.  Rep.  185. 

A  provision  in  a  charter  that  proprietors 
of  certain  wharves  and  hinds  should  have 
the  right  to  construct  upon  sucli  lands  rail- 
roads coiinectinf^  with  the  main  road,  and 
of  entering  U[Jon  that  road  with  their  cars 
and  vehicles,  "and  that  the  owners  and 
conductors  of  said  cars  and  vehicles  shall 
be  liable  to  pay  the  same  and  no  other  rates 
of  toll,  and  be  subject  to  the  same  rules, 
regulations,  and  provisions  as  the  owners 
and  conductors  of  other  cars  and  vehicles 
traveling  upon  said  main  road,"  does  not, 
since  the  passage  of  Mass.  St.  of  1845,  ch. 
191,  regulating  and  limiting  the  rights  of 
connecting  roads  to  use  a  railroad,  give  the 
proprietors  of  those  wharves  and  lands  the 
right  to  have  goods  transported  in  the  cars 
of  the  corporation  owning  the  railroad  at 
the  same  rates  and  no  higher  than  those 
charged  to  others  for  the  same  and  similar 
kinds  of  goods.  Fitchburg  K.  Co.  v.  Gage, 
12  Cray  {Mass.)  393. 

A  company  permitted  a  carrier  (who  also 
acted  as  superintendent  of  their  goods  traf- 
fic) to  hold  himself  out  as  their  agent  for 
the  receipt  of  goods  to  be  carried  on  their 
line,  and  his  office  as  the  receiving  office  of 
the  company,  and  goods  were  received  by 
him  at  that  place,  without  requiring  the 
senders  to  sign  conditions  which  the  com- 
pany required  all  other  carriers  who 
b  ought  goods  to  their  station  to  sign. 
Held,  an  undue  preference,  and  the  subject 
of  an  injunction  under  the  Ry.  &C.  Tr.  Act 
1854.  Baxcndale  v.  Bristol  6^  E.  R.  Co.,  \  i 
C.    //.    A^.   .v.   787,    I    Ry.   &>    C.    T.    Cas. 

2  20. 

Where  a  railway  company  is  required  by 
its  special  act  to  make  equal  charges  to  all, 
and  It  makes  an  allowance  to  carriers  in 
cases  where  they  disclose  the  names  of 
consignors  and  consignees  of  goods,  it  is 
not  justified  in  withholding  from  a  carrier 
who  refuses  to  make  such  discloaurcs  any 
allowance  to  which  he  would  otherwise 
have  been  entitled.  Parker  v.  Great  Wesi- 
em  R.  Co.,  7  M.  Sf  G.  253,  7  Scott  N.  R.  835, 
8  Jur.  194.  13  L.J.  C.  P.  105,  3  Railw,  Cas. 
563.— Commented  on  in  Finnie  v.  Glas- 
gow &  S.  W.  R.  Co.,  2  Macq.  H.  L.  Cas. 


177-  Questioned  in  Parker  v.  Great 
Western  R.  Co.,  15  Jur.  109. 

A  railway  or  canal  company  cannot 
charge  a  higher  wharfage  rate  on  goods 
about  to  be  conveyed  by  the  railway  of  an- 
other company  than  on  goods  about  to  be 
conveyed  on  their  own  railway.  Tooiiur  v. 
London,  C.  &^  D.  R.  Co.,  3  Ry.  (S-»  C.  T.  Cas. 

79- 

57.  Ill  reeeiviiiy  oar.s  from  cnt'li 
other. — A  company  cannot  be  forced  to 
receive  excursion  or  sleeping  cars  from  a 
private  car  company  when  it  already  has 
made  arrangement  for  all  the  cars  needed 
for  its  businessTor  the  time  being.  Worces- 
ter Excursion  Car  Co.  <!.  Pennsylvania  R. 
Co.,  2  /;//.  Com.  Rep.  792,  3  Lnt.  Coin.  Com. 

577- 

58.  Ill  payiiigr  antecedent  diaries. 

— A  second  or  subsequent  carrier  in  receiv- 
ing goods  from  the  preceding  carrier  need 
not  pay  antecedent  charges,  even  where  it 
has  been  the  custom  of  carriers  to  do  so. 
Baltimore  &^  O.  R.  Co.  v.  Adams  Exp.  Co., 
18  A/n.&'Eng.R.  Cas.  586,  22  Fed.  Rep.  32. 

If  it  is  shown  that  advancing  "accrued 
charges"  by  a  receiving  to  a  tendering  car- 
rier is  an  established  usage  in  the  express 
business,  and  that  a  carrier  grants  this  fa- 
cility to  certain  carriers  and  refuses  it  to 
another,  for  the  purpose  of  making  a  din- 
crimination  which  is  necessarily  prejudi- 
cial, it  would  seem  that  such  a  discrimina- 
tion should  be  held  unlawful.  But  in  this 
case,  in  view  of  the  adjudications  in  other 
circuit  courts  in  cases  between  the  same 
parties,  an  injunction  requiring  the  defend- 
ant to  advance  accrued  charges  was  re- 
fused. Baltimore  &>  O.  R.  Co.  v.  Adams 
Exp.  Co.,  18  Am.  <S-»  Eng.  R.  Cas.  455,  22 
Fed.  Rep.  404. 

5J).  Ill  iiiakiii{<r  tlirouf»li  rates.  — 
As  a  general  proposition,  where  a  railroad 
company  is  not  restricted  or  inhibited  by 
its  charter  or  the  law  of  the  land,  it  is  not 
unlawful  for  it  to  make  an  arrangement  of 
rates  with  connecting  lines  for  special  pur- 
poses, on  a  sufficient  consideration  and  for 
the  legitimate  increase  of  its  business. 
Missouri  Pac.  R.  Co.  v.  Texas  &^  P.  R.  Co., 
28  /////.  &»  Eng.  R.  Cas.  i,  30  Fed.  Rep.  2. 

A  provision  in  a  state  constitution  which 
prohibits  a  railroad  company  from  discrim- 
inations in  charges  and  facilities  does  not, 
in  the  absence  of  legislation,  require  a  com- 
pany which  has  made  provisions  with  a 
connecting  road  for  the  transaction  of  joint 
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business  at  an  established  union  junction 
station  to  ni.  ..„  similar  provisions  with  a 
rival  connecting  line  at  another  near  point 
oil  its  line,  at  which  the  second  connecting 
line  has  made  a  mechanical  union  with  its 
road.  Atchison,  T.  <S-»  S.  F.  R.  Co.  v.  Den- 
ver &>  N.  O.  A'.  Co.,  1 6  Aw.  &^  Eng.  R.  Cas. 
37,  no  U.  S.  667,4  Sup.  Ct.  Rt-p.  185;  re- 
iursinjT  15  b\d.  Rep.  650. — Ft) I, lowed  in 
Kentucky  &  I.  Bridtre  Co.  v.  Louisville  & 
N.  R.  Co.,  37  Fed.  Rep.  567,  2  L.  R.  A.  289, 
2  Int.  Com.  Rep.  ;^5i. 

A  provision  in  a  state  constitution  which 
fcjrbids  a  railroad  company  to  make  dis- 
crimination in  rates  is  not  violated  by  re- 
fusinjj  to  give  to  a  connecting  road  the 
same  arrangement  as  to  through  rates 
wliich  are  given  to  another  connecting 
road,  unhss  the  condition.--  as  to  the  service 
arc  substantially  alike  in  both  cases.  Atchi- 
soii,  T.  &o  S.  F.  R.  Co.  V.  Denver  &^  iV.  O. 
R.  Co.,  16  Am.  6-=  F/it;-.  R.  Cas.  57,  no  U.  S. 
667,  4  Sup.  Ct.  Rip.  185;  ri-7'ersini;;  15  J'^eii. 
R,p.  650.— DisTiNciui.sHKD  IN  Little  Rock 
&  iNL  R.  Co.  V.  East  Tenn.,  V.  &  G.  R.  Co., 
47  Fed.  Rep.  771.  Foi.lowko  in  Ken- 
tucky &  L  Bridge  Co.  r'.  Louisville  &  N.  R. 
Co.,  37  Fed.  Rep.  567,  2  L.  R.  A.  289,  2  Int. 
Com.  Rep.  351.  Revikwkd  in  Ex  parte 
Koehler,  12  Sawy.  (U.  S.)  446. 

Where  a  railroad  runs  to  a  rivr  nnd 
there  connects  with  two  steamboat  lines  on 
the  river,  carrying  goods  to  the  same  place, 
and  both  seeking  the  goods  brought  in  by 
the  railroad,  a  charge  of  fifty  cents  a  hun- 
ilred  to  one  line  mof;  than  is  charged  to 
the  other  is  unjust  discrimination,  and 
rt-'nders  the  railroad  liaMe  to  the  steamboat 
line  discriminated  against;  and  such  dis- 
crimination cinnot  be  justified  by  an  at- 
tempt to  show  that  the  higher  rate  is  not 
unreasonable.  Samuels  v.  Lou/'sv///e  &^  iV. 
A".  Co.,  iG  Am.  &>  Eng.  R.  Cas.  79,  31  Fed. 
Rep.  57. 

At  common  law  a  refusal  by  a  common 
carrier  to  make  a  joint  through  rate  with 
another  connecting  carrier  is  not  undue  or 
unreasonable  discrimination,  though  it  may 
have  made  such  arrangement  with  other 
carriers.  Kentucky  &•  I.  Bridge  Co.  v. 
Louisville  &*  N.  R.  Co.,  37  Fed.  Rep.  567,  2 
L,  R,  A.  289,  2  I>it.  Com.  Rep.  351. 

The  granting  of  through  rates  to  steam- 
boat owners  at  other  ports,  and  tlie  refusal 
of  such  rates  to  a  steamboat  owner  at  a 
particular  port,  is  not  an  undue  preference 
of  whicli  either  the  steamboat  owner  or  the 


harbor  board  at  the  latter  port  can  complain 
under  section  2  of  the  Railway  and  Canal 
Traffic  Act  1854.  A  harbor  board  cannot 
apply  for  through  rates  under  section  n  of 
the  Regulation  of  Railways  Act  1873.  Ayr 
Harbour  Trustees  v.  Glasgo^u  <S-»  S.  IV.  R. 
Co.,  4  Ry.  <S-  C.  T.  Cas.  81. 

<iO.  Ill  {^ranting  use  oi'  track  and 
terminal  laeilitles.* — The  Interstate 
Commerce  .^ct,  §  3,  requiring  common  car- 
riers to  allord  equal  facilities  for  the  inter- 
change of  traffic  between  their  lines,  out 
providing  that  "this  shad  not  be  construed 
as  requiring  any  such  carrier  to  give  the 
use  of  its  'racks  and  terminal  facilities  to 
another  carrier  engaged  in  like  business," 
does  not  apply  to  an  existing  contract  en- 
tered into  between  a  railroad  company  and 
a  city,  by  which  the  city  grants  the  use  of 
the  streets  on  condition  that  the  company 
will  allow  the  cars  of  other  roads  to  pass 
over  its  tracks  when  necessary,  and  limit- 
ing a  charge  thereon  for  switching;  and  the 
compensation  to  be  made  by  such  other 
companies  for  the  use  of  such  tracks  is  to 
be  determined  by  the  law  of  the  state. 
Iowa  V.  Chicago,  M.  &^  St.  P.  R.  Co.,  33 
Fed.  Rep.  y)\. 

A  railro.i.i  company  owned  a  wharf  on  a 
river  at  its  terminus,  spaces  or  parts  of 
which  it  was  in  the  habit  of  allotting  to 
shippers  of  coal;  and  plaintiff  complained 
that  he  had  formerly  enjoyed  such  facilities, 
but  that  the  company  had  cut  him  ofT  in 
order  to  coerce  him  as  to  another  matter  in 
dispute  between  them.  Held,  that  this  was 
not  transportation,  but  wdiarfage,  and  the 
company  had  a  discretion  of  the  manage- 
ment of  the  business,  and  the  motives  of 
their  proceeding  could  not  be  reviewed  by 
the  court.  Audenried  v.  Philadelphia  &*  R. 
R.  Co.,  68  Pa.  St.  370. 

01.  Ill  carrying  cxiM-ess  goods.!— 
A  railroad  company  is  not  bound  to  fur- 
nish to  express  companies  facilities  greater 
or  different  in  kind  from  those  furnished  to 
the  public  at  large,  even  where  the  custom 
of  the  company  is  different.  Sargent  v. 
Boston  tSr*  L.  R.  Co.,  115  Mass.  416. 

Under  the  provisions  of  the  Massachu- 
setts statute,  which  requires  railroad  com- 

*  Discrimination  in  furnishinK  terminal  facili- 
ties, see  note,  21  Am.  &  Eno.  R.  Cas.  35. 

t  Discrimination  by  railroad  companies  be- 
tween express  companies,  see  note,  \(i  Am.  & 
Enc.  R.  Cas.  94.     See  also   Exi'His^  ("ompa- 
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panics  to  give  all  persons  and  companies 
reasonable  and  equal  terms  and  faciliiies 
for  the  transportation  of  persons  and  mer- 
cliaiiciise,  railroad  corporations  are  not  re- 
quired to  discriminate  in  favor  of  express 
companies,  and  to  carry  their  merchandise 
and  messengers  in  the  baggage  cars  of  pas- 
senger trains  on  reasonable  terms  equally 
favorable  to  express  companies  as  to 
others.  />'ii/fs  v.  O/il  Co/oiiy  A'.  Co.,  34  Am. 
&>  Eui^.  R.  Cas.  355,  147  Mass.  255,  17  iV.  ^. 

Rip.  633- 

But  the  federal  decisions  hold  that  rail- 
road compMiiies  are  bound  to  furnish  to 
express  companies  all  the  requisite  facilities 
for  carrying  on  their  business,  and  must 
permit  express  messengers  to  accompany 
the  goods  transported  in  the  usual  manner. 
Wclh  V.  OfYjfon  R.  &^  N.  Co.,  16  Am.  (3» 
Ells;.  R.  Cas.  87,  18  Fed.  Rep.  667,  9  Saivy. 
{U.  S.)  426.  Dinsmore  v.  Louisville,  C.  &> 
L.  R.  Co.,  2  Fed.  Rep.  465.  Soutlteru  Exp. 
Co.  v.  Louisville  &*  A'.  R.  Co.,  4  Fed.  Rep. 
48 1.  Southern  Exp.  Co.  v.  S/.  Louis,  /.  J/. 
6-  5.  R.  Co.,  3  Aiu.  &*  Eiig.  R.  Cas.  594,  10 
Fed.  Rep.  210,  3  McCrary  (U.  S.)  147. 

02.  Ill  the  lioiirs  whcii  ^oods  arc 
rc'oeiviMl. —  A  company  may  reasonably 
refuse  to  admit  the  vans  of  A.  into  their 
station  after  6.30  p.m.,  notwithstanding  the 
fact  that  tlicy  admit  their  own  vans  and  the 
van  of  13.  after  that  time,  if  they  do  so  in 
good  faith  and  not  with  the  intention  of 
giving  undue  advantage  over  other  col- 
lecting carriers— the  van  of  B.  having  been 
admitted  by  virtue  of  an  injunction  ob- 
tained by  him.  Palmer  v.  Loudon  &>  S.  IV. 
R.  Co.,  L.  R.  I  C.  P.  588,  35  L.J.  C.  P.  289, 
I  Ry.  &>  C.  T.  Cas.  243. 

A  railway  company  will  be  enjoined  from 
requiring  other  carriers  to  bring  their 
goods  to  its  station  at  an  earlier  hour  than 
it  receives  its  own  goods.  Raxendale  v. 
London  &-  S.  \V.  R.  Co.,  12  C.  />'.  N.  S.  758, 
I  Ry.  &^  C.  T.  Cas.  231. 

A  company,  with  a  view  to  compete  with 
other  carriers  in  the  collection  and  carriage 
of  goods,  established  receiving  offices  in 
various  parts  of  L.,  from  which  goods  were 
brought  in  vans  to  the  railway  station. 
The  gates  of  the  station  were  closed  against 
the  vans  of  the  complainant  and  other 
carriers  at  6.30  p.m.,  but  the  company's  own 
vans  were  admitted  at  a  much  later  hour, 
and  the  goods  brought  by  them  were  for- 
warded by  the  same  night's  trains,  //eld, 
that  this  was  giving  an  undue  and  unrea- 


sonable preference  to  the  company's  own 
traffic,  to  the  prejudice  of  the  complainant. 
Palmer  .  London.  B.  &^  S.  C.  R.  Co..  L.  R. 
6  C.  P.  194,  40  L./.  C.  P.  133.  I  Ry.  (^  C. 
r.  Cas.  271. 

63.  Ill  tlic  collection  and  delivery 
.  of  fjoods. — A  railway  company,  required 
by  its  special  act  to  n -ike  equal  charges  to 
all,  cannot  m.ike  an  allowance  to  some  car- 
riers for  the  collection  and  dflivery  of  par- 
cels and  refuse  to  another.  Partner  v.  Great 
Western  R.  Co.,  7  A/.  &^  G.  253,  7  Seott  A. 
R.  835,  8  Jur.  194,  13  L.  J.  C.  P.  105,  3 
Raihu.  Cas.  563.  —  Commkntku  on  in 
Finnic  v.  Glasgow  &  S.  W.  R.  Co.,  2  Macq. 
H.  L.  Cas.  177.  QUESTIONKD  IN  Parker  v. 
Great  Western  R.  Co.,  15  jur.  109. 

A  railway  company,  required  by  its  spe- 
cial act  to  make  equal  charges  to  all,  is  not 
justified  in  making  a  distinction  between 
carriers  and  other  members  of  the  public 
as  to  charges  for  carrying  several  packiiges 
brought  by  or  addressed  to  the  same  per- 
son. Parker  v.  Great  Western  R.  Co.,  7  M. 
&>  G.  253,  7  Scott  N.  R.  835,  9,/ur.  194,  13 
L.f.  C.  P.  105,  3  Railw.  Cas.  563. — CoM- 
MiiNTED  ON  IN  Finnic  v.  Glasgow  &  S.  \V. 
R.  Co.,  2  Macq.  H.  L.  Cas.  177.  Quf.s- 
TIONED  IN  Parker  w.  Great  Western  R.  Co., 
15  Jur.  109. 

A  railway  company,  required  by  its  spe- 
cial act  to  make  its  rates  equal  to  all,  cannot 
refuse  to  make  an  arrangement  with  one 
carrier  similar  to  that  made  with  others 
whereby  they  are  allowed  a  reduction  from 
the  charges  made  to  the  public  in  consider- 
ation of  their  loading  and  unloading  the 
goods.  J'arker  V.  Great  Western  R.  Co.,  7 
M.  &^  G.  253,  7  Seott  N.  R.  835,  8///;-.  194, 
13  L.J.  C.  P.  105,  3  Railw.  Cas.  563.— CoM- 
MKNTED  ON  IN  Finnic  v.  Glasgow  &  S.  W. 
R.  Co.,  2  Macq.  H.  L.  Cas.  177.  (JUKS- 
TiONED  IN  Parker  v.  Great  Western  R.  Co., 
15  Jur.  109. 

A  railway  company  agreed  to  pay  a  car- 
rier ^1000  a  year  to  collect  and  deliver  par- 
cels for  them  in  L.,  lie  r<!linquishing  the 
charge  for  "  booking."  //eld,  that  another 
carrier  could  not  complain  of  this  being 
an  inequality  of  treatment  towards  him. 
Parker  v.  Great  Western  /\'.  Co.,  1 1  C.  B. 
545,  I  Ry.&r'  C.  T.  Cas.  17. 

The  G.  W.  R.  Co.  had  an  office  at  C.  for 
the  reception  of  goods  to  be  carried  by  them 
on  their  railway,  and  an  agent  there  to  whom 
goods  arriving  at  the  station  addressed  to 
persons  residing  in   C.  were   intrusted  for 


[J '       frt" 


DISCRIMINATION,  04. 


119 


delivery  on  account  and  for  the  profit  of  the 
compiiny.  The  complainant,  a  common 
carrier  at  C,  complained  that  the  company 
refused  to  recognize  or  act  upon  general 
orders  signed  by  the  consignees  of  goods, 
directing  the  company  to  hand  over  to  him 
(tiie  complainant)  for  delivery  all  goods 
which  might  arrive  at  the  C.  station  ad- 
dressed to  such  consignees,  but  that  they 
required  him  (the  complainant)  to  produce 
on  each  occasion  a  special  order  describing 
I  he  particular  goods  which  the  consignees 
desired  to  have  delivered  to  them  by  him, 
no  such  special  (or  any)  orders  being  re- 
quired from  their  own  agent.  /Mi/,  that 
this  was  ground  for  an  injunction,  under 
the  Ry.  &  C.  Tr.  Act  1854,  §  2,  it  being  an 
undue  and  unreasonable  prejudice  to  the 
complainant  in  the  conduct  oi  his  business 
of  a  carrier,  and  an  undue  preference  and 
advantage  to  the  company  themselves. 
I'arhinson  v.  Great  Western  R.  Co.,  L.  R.  6 
f.  r.  544,  I  Ry.  <3^  l".  T.  Cas.  2S0. 

A  company  formerly  charged  a  uniform 
rate  of  3s.  6d.  per  ton  on  all  goods  conveyed 
on  their  line  between  R.  and  P.  The  goods 
were  collected  and  delivered  both  by  the 
company  and  B.  at  a  charge  of  4s.  lod.  per 
ton.  The  company,  who  had  power  under 
their  acts  to  impose  their  own  rates  of 
charge  for  carrying,  but  no  power  to  impose 
tolls  for  collecting  and  delivering,  raised 
the  charge  for  carrying  to  8s.  4d.,  being  the 
aggregate  of  the  above  two  charges,  with 
an  intimation  to  the  public  that  tlicy  would 
collect  and  deliver  goods  free  of  all  charge. 
The  real  purpose  of  this  arrangement  was 
to  compel  persons  desiring  to  have  their 
goods  conveyed  by  the  railway  to  employ 
the  company  to  collect  and  deliver  such 
goods,  and  thus  to  secure  this  business  and 
the  profits  upon  it  to  the  company,  as  well 
as  to  exclude  H.  from  competing  with  them 
in  this  department  of  business.  Ne/<t, 
that  this  arrangement  was  an  undue  prefer- 
ence to  the  company  in  their  separate  ca- 
pacity of  carriers  other  than  on  the  line  of 
railway,  and  also  an  undue  prejudice  to  B. 
Jliixetutiile  V.  Great  IVestern  R.  Co.,  5  C.  B. 
A.  S.  336,  28  L./.  C.J\  81,  4/«r.  A',  a.  1279, 
I  Ry.  &*  C.  T.  Cas.  202. 

VIII.  REBATES   AND   DRAWBACKS. 

04.  When  contracts  t«>  allow  nro 
valid. — A  railroad  company  may  contract 
to  refund  to  a  shipper  a  certain  portion  of 
the  schedule  rates  as  "rebates"  or  "draw- 


backs," and  when  made  without  reference 
to  the  rates  charged  other  shippers,  such 
contract  makes  no  discrimination  between 
parties.  Bayles  v.  Kansas  Pac.  R.  Co.,  40 
Am.  (Sw  Eng.  R.  Cas.  42,  13  Co/o.  181,  5  Z. 
R.  A.  480,  2  ////.  Com.  Rep.  643,  22  Pae. 
Kep.  341. 

The  burden  of  establishing  a  charge  of 
unjust  discrimination  is  upon  thecomplain- 
ing  party ;  and  therefore  the  mere  fact  f)f 
showing  a  contract  for  a  rebate  does  not 
show  anything  unlawful  in  itself  until  it  is 
established  as  such  by  proof.  Ptyies  v. 
Kansas  Pae.  R.  Co.,  40,i/«.  &>  Eng.  R.  Cas. 
42,  13  Co/o.  181,  5  L.  R.  A.  480,  2  /«/.  Com. 
Rep.  643,  22  Pac.  Rep.  341. 

A  contract  entered  ir.to  between  a  rail- 
road company  and  a  firm  engaged  m  the 
yrain  business,  whereby  the  company  agreed 
to  transport  grain  for  said  firm  between 
certain  points  at  a  certain  price  per  hun- 
dredweight, the  said  firm  stipulating,  how- 
ever, to  pay  a  greater  price  per  hundred- 
weight, it  being  agreed  that  said  firm  should 
be  entitled  to  a  certain  rebate  per  hundred- 
weight, to  be  repaid  promptly  to  said  firm 
after  such  shipment,  is  valid.  Such  a  con- 
tract is,  in  contemplation  of  law,  nothing 
more  than  an  agreement  to  carry  the  grain 
at  the  compensation  ultimately  agreed 
upon,  inasmuch  as  the  provision  binding 
the  carrier  to  pay  back  part  of  the  nominal 
compensation  simply  fixes  the  amount  of 
actual  com|)ensation,  although  provision  is 
made  for  a  peculiar  mode  of  payment. 
C/e7'e/ani/,  C,  C.  &*  I,  R.  Co.  v.  CAw.fcr,  45 
Am.  &>  Eng.  A'.  Cas.  275,  126  Ind.  348,  26 
A^.  E.  Rep.  159.— Quoting  Nicholson  v. 
Great  Western  R.  Co.,  7  C.  B.  N.  S.  755. 

To  have  an  illegal  elfect  other  elements 
must  enter  into  the  contract ;  but  when 
such  elements  are  present  in  such  form  as 
to  make  the  discrimination  unjust  or  op- 
pressive, the  contract  will  be  illegal.  C/tve- 
/and,  C,  C.  &^  I.  R.  Co.  v.  C/osser,  45  y/;«. 
&^  Eng.  R.  Cas.  275,  126  Ind.  348,  26  A^.  E. 
Rep.  159. — AuiiKRiNGTO  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Flanagan,  113  Ind.  488.  Ap- 
proving Interstate  Com.  Com.  ?'.  Baltimore 
&  O.  R.  Co.,  43  Fed.  Rep.  37.  CurncisiNG 
Burlington,  C.  R.  &  N.  R.  Co.  ta  Northwest- 
ern Fuel  Co.,  31  Fed.  Rep.  652.  Distin- 
guishing Indianapolis,  D.  &  S.  R.  Co.  v. 
Frvin,  27  Am.  &  Eng.  R.  Cas.  8,  118  III. 
250.  Quoting  Stewart  v.  Lehigh  Valley 
R.  Co.,  38  N.  J.  L.  505 ;  Messenger  v. 
Pennsylvania  R.  Co.,  36  N.  J.  L.  407. 
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If  a  carrier  makes  a  special  contract  to 
repay  part  of  tlic  sum  received  from  the 
shipper,  lie  must  perform  his  part  of  tlie 
contract,  unless  he  overthrows  the  pre- 
sumption of  fairness  and  ri<;ht  by  counter- 
vailiiif;;  facts.  It  is  not  necessary  for  the 
shipp('r  to  prove  that  ilie  rate  charged  and 
paid  by  liim,  under  his  contract,  was  exces- 
sive or  unjust.  His  riglit  to  recover  rests 
upon  tlie  contract  providing  for  a  draw- 
back. Chi'cland,  C,  C.  &>  /.  R.  Co.  v.  C7os- 
ser,  4,1  Am.  &=  I'^ug.  R-  Cas.  275,  126  Ind. 
348,  26  N.  E.  Rip.  1 59. 

A  railroad  company  may  not  make  any 
Uiireasonable  or  unjust  discrimination  be- 
tween its  customers  in  freight  charges;  but 
tlie  question  whether  such  discrimination 
has  i)een  made  is  ordinarily  one  of  fact. 
So  held,  where  a  railroad  company  gave  a 
rebate  on  coal  in  consideration  that  the 
favored  party  erect  a  dock  on  tiie  company's 
land  for  the  use  of  both  parties.  Root  v. 
Long  Island  R.  Co.,  40  Am.  &^  Eiig.  R.  Cas. 
55,  114  iV.  ]'.  300,  21  A'.  £.  Rep.  403,  23  N. 
Y.  S.  R.  226,  4  L.  R.  y4.  331  ;  affirming  i  N. 
Y,  S.  R.  503.— Reviewing  Killmcr  v.  New 
York  C.  &  H.  R.  H.  Co.,  100  N.  Y.  395. 

VVliere  a  rebate  does  not  in  itself  consti- 
tute an  unlawful  discrimination,  the  fact 
that  it  was  kept  secret  between  the  parties 
will  not  render  it  unlawful.  Hoorier  v. 
Venusylvania  R.  Co.,  1 56  Pa.  St.  220,  27  Atl. 
Rep.  2S2. 

<»5.  "Wlioii  not  valid. — Under  111.  Act 
of  May  2,  1873,  prohibiting  unjust  discrim- 
ination between  individual  shippers  as  well 
as  between  places,  a  contract  whereby  a 
shipper  is  to  pay  regular  rates,  and  to  be 
paid  back  a  part  of  the  amount  as  a  rebate, 
is  illegal  and  void.  Indianapolis,  D.  <5>»  S. 
R.  Co.  V.  l-'.rvin,  27  Am.  &>  E>ig.  R.  Cas.  8, 
118  ///.  250,  8  N.  E.  Rep.  862.— Distin- 
guishing Toledo,  \V.  cS:  W.  R.  Co.  v.  El- 
liott, 76  111.  67 ;  Erie  &  P.  Despatch  v. 
Cecil,  112  111.  185.— Distinguished  IN  Bay- 
les  7',  Kansas  Pac.  R.  Co.,  40  Am.  &  Eng.  R. 
Cas.  42,  13  Colo.  181,  5  L.  R.  A.  480,  2  Int. 
Com.  Rep.  643,  22  Pac.  Rep.  341  ;  Cleveland, 
C,  C.  &  I.  R.  Co.  7'.  Closser.  45  Am.  it  Eng. 
R.  Cas.  275,  126  Ind.  348,  26  N.  E.  Rep.  159. 

A  contract  between  a  shipper  and  the 
local  agent  of  a  railroad  company,  whereby 
the  latter  agrees  to  give  a  rebate  on  freight 
sliipped,  which  would  have  tiie  effect  of  dis- 
criminating against  other  slii|)pers,  is  a  vio- 
lation of  the  statute  and  therefore  void. 
Indianapolis,  I).  &^  S.  R,  Co.  v.   Davis,  32 


///.  .'///.  67.— Following  Indianapolis,  D. 
&  S.  R.  Co.  7'.  Ervin,  118  111.  250. 

A  shipper  cannot  maintain  an  action 
against  a  railroad  company  to  recover  the 
amount  of  a  rebate  on  certain  freight  bills, 
where  the  shipper  obtained  the  contract  al- 
lowing the  rebate  upon  a  suppression  of 
the  whole  truth  in  regard  to  certain  com- 
peting rates.  Jaclcsoiiville  S.  E.  R.  Co.  v. 
Rabbit,  29  ///.  .///.  288. 

If  a  shipper  is  aware  of  the  existence  of  a 
valid  and  legal  combination  of  competing 
carriers  formed  for  the  (lurpose  of  maintain- 
ing rates,  any  contract  by  him  with  one  of 
the  carriers  entering  into  such  combination 
for  a  rebate,  in  violation  of  the  terms  of  the 
agreement  which  binds  the  carriers  to- 
gether, is  illegal,  and  he  cannot  recover  back 
the  sum  paid  in  excess  of  the  rates  estab- 
lished by  the  combination.  Cleveland,  C, 
C.  &>  I.  R.  Co.  V.  Closser,  45  Am.  &<>  Eng.  R. 
Cas.  275,  126  Ind.  348,  26  A'.  E.  Rep.  159. 

The  plaintiffs,  who  were  shippers  of  cat- 
tle, were  charged  by  defendant  from  three  to 
ten  dollars  per  car-load  of  cattle  shipped 
over  its  road  in  excess  of  the  charges  made 
to  other  shippers  for  the  same  service  and 
under  the  same  conditions,  the  difference 
being  allowed  the  favored  shippers  in  the 
shape  of  a  secret  rebate,  which  fact  was 
concealed  from  the  plaintiffs.  Held,  that  at 
common  law  a  common  carrier  is  entitled 
to  a  reasonable  charge  only  for  the  service 
rendered  ;  that  its  discriminations  in  favor 
of  other  shippers  were  evidence  that  the 
charges  demanded  of  plaintiff  were  unrea- 
sonable, and  that  the  plaintiff's  were  entitled 
to  recover  the  difference  between  the  charges 
paid  by  them  and  the  more  favorable  rates 
grantc' l(  other  shippers.  Cook\.  Chicago, 
R.  I.  &>  P.  R.  Co.,  45  y/w.  iSn-  Eng.  R.  Cas. 
291,  81  Io7va  551,  46  A'.  IF.  Rep.  1080. 

A  common  carrier  owes  an  equal  duty  to 
all,  and  that  duty  cannot  be  discharged  if  it 
is  allowed  to  make  unequal  preferences  by 
giving  rebates  to  certain  shipners,  and 
thereby  prevent  or  impair  the  enjoyment  of 
the  common  right.  Messenger  v.  I'ennsyl- 
vania  R.  Co.,  37  N.  J.  L.  531  ;  affirming  36 
N.J.  L.  407.— yuoTiNG  Audenried7'.  Pliila- 
delphia  tSr  R.  R.  Co.,  68  Pa.  St.  370;  New 
England  Exp.  Co.  v,  Maine  C.  R.  Co.,  57  Me. 
1 96. 

Bef(3re  the  passage  of  the  Interstate  Com- 
merce Act  defendant  promised  to  pay  plain- 
tiffs a  rebate  of  six  dollars  a  car  on  170  car- 
loads of  lumber,  which  plaintiffs  promised 
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to  furnish  for  transportation.  Plaintiffs  de- 
livered and  defendant  transported  73  car- 
loads before  and  97  after  the  act  took  effect. 
Defendant  paid  the  rebate  on  the  73  cars. 
This  suit  was  to  recover  it  upon  the  re- 
maining 97.  The  agreed  case  was  that 
pjaiiitiils  should  have  judgment  unless  their 
right  to  recover  was  "  barred  "  by  tiie  In- 
terstate Commerce  Act.  Held,  that  plain- 
tills  could  not  recover  ;  for  the  contract  was 
void  at  common  law  asa  discrimination,  and, 
being  void,  plaintiffs  never  had  any  right 
under  it  which  could  be  barred.  Fitsgerald 
V.  Grand  Trunk  K.  Co.,  49  Am.  (S>*  Eng.  R. 
Cits.  8,  63  V/.  169.  22  A//.  Rep.  76. 

60.  When  valid  under  EnKlish 
statiite.s. — If  A.'s  traffic  can  be  worked 
more  cheaply  tiian  15. 's  traffic,  rates  or  re- 
bates in  proportion  to  that  difference  in  cost 
would  be  justified.  Rliyinney  Iron  Co.  v. 
Rhymney  R.  Co.,  6  Ry.  &^  C.  T,  Cas.  60. 

A  railway  company  which  carried  coals 
for  the  appellants  and  also  for  B.  &  J.  "  over 
llie  same  portion  of  their  line  of  railway," 
and  made  allowances  and  a  rebate  to  B.  & 
J.,  proved  that  they  carried  for  B.  &  J.  at 
a  less  cost  to  the  company,  but  did  not  show 
that  the  allowances  and  rebate  were  ade- 
quately represented  by  the  saving  of  the 
company.  Held,  tiiat  the  difference  in  costs 
constituted  a  real  difference  in  the  "cir- 
cumstances ";  that  there  being  nothing  to 
siiow  any  want  of  good  faith,  the  company 
were  not  bound  to  prove  tiiat  the  allow- 
ances and  rebate  were  adequately  repre- 
sented by  the  saving  ;  that  there  was  10 
breach  of  section  90of  the  Railways  Clauses 
Consolidation  Act  1845,  and  that  the  ap- 
pellants could  not  maintain  an  action  for 
overcharges  under  that  section.  Denaby 
Main  Colliery  Co.  v.  Manchester,  S.  &^  L.  R. 
Co.,  26  Am.  iS»  Eng.  R.  Cas.  293,  1 1  Ap/>. 
Cas.  97;  ajfirming  14  Q.  B.  I).  209. — Fol- 
lowed IN  Interstate  Com.  Com.  v.  Balti- 
more &  O.  R.  Co.,  43  Fed.  Rep.  17. 

The  S.  E.  R.  Co.  entered  into  a  special 
agreement  with  F.,  by  which  the  latter 
guaranteed  to  send  between  Boulogne 
yuay  and  London,  by  the  S.  E.  R.  Co.'s 
steamers  and  railway,  850  tons  of  goods 
each  calendar  month,  in  consideration  of 
which  the  railway  allowed  F.  a  rebate  of  15 
per  cent,  off  their  tariff  of  station  to  station 
rates,  e.xempted  them  from  a  landing  charge 
at  Folkestone  of  4d.  a  package  payable  to 
the  railway  on  goods  of  particular  descrip- 
tions, and  charged  them  from  6d.  to  is.  less 


than  others  on  parcels  exceeding  56  lbs.  in 
weight.  Held,  that  as  there  were  circum- 
stances which  enhanced  the  value  to  the 
railway  of  the  guaranty  of  quantity,  and 
compelled  F.  to  incur  considerable  expense 
and  labor  to  earn  the  allowance,  and  as  the 
railway  had  always  been  ready  to  make  a 
proportionate  allowance  for  a  smaller 
amount  of  traffic  to  any  one  giving  a  guar- 
anty similar  (except  as  to  amount),  no  in- 
junction should  be  granted.  Greenop  v. 
South   Eastern  R.  Co.,  2  Ry.  &^  C.  T.  Cas. 

319- 

//  seems  that  under  some  circumstances 
the  charge  made  by  a  railway  company  for 
cartage  may  properly  be  of  a  higher  amount 
than  the  sum  they  allow  as  a  rebate  to  their 
customers  who  cart  for  themselves.  Kemp- 
son  V.  Great  Western  R.  Co.,  4  Ry.  &•  C.  T 
Cas.  426. 

67.  When  not  valid  under  Eng^- 
lish  statute. — Under  the  Railways  Clauses 
Act  1845  and  the  Railway  and  Canal  Traf- 
fic Act  1854  it  constitutes  an  undue  pref- 
erence for  a  railway  company,  in  order  to 
compete  with  another  line,  to  give  certain 
advantages  as  to  free  cartage  and  rebate  to 
shippers  who  have  a  direct  communication 
by  sidings  with  such  other  line  and  refuse 
these  advantages  to  others  in  the  same 
trade  not  having  such  direct  communication 
with  the  other  railway.  London  (S^»  A'.  IV. 
R.  Co.  V.  Ever  shed,  L.  R.  3  yipp.  Cas.  1029, 
39  L.  T.  306 ;  affirming  L.  R.  3  Q.  B.  D. 
134,  47  L.  J.  Q.  B.  D.  284,  37  L.  T.  623,  26 
W.  R.  863  ;  which  affirmed  L.  R.  2  Q.  B.  D, 
254,  46  L.J.  Q.  B.  289,  36  L.  T.  127^6  W. 
R.  102. 

An  agreement  between  one  trader  and  a 
raiU  ay  which  secures  to  the  trader  rates 
unequal  when  compared  with  those  of  an- 
other trader  having  similar  traffic  which  is 
carried  by  the  railway  to  the  same  place,  is, 
prima  facie,  an  undue  preference,  and  the 
circumstance  that  the  company  have  offered 
the  same  agreement  as  to  rates  and  rebates 
to  the  competing  trader  will  not  necessarily 
justify  the  inequality.  Rhymney  Iron  Co. 
V.  Rhymney  R.  Co. ,  6  Ry.  &'  C.  T.  Cas.  60. — 
Following  Harris  7a  Cockermouth  &  W. 
R.  Co.,  I  Ry.  &  C.  T.  Cas.  97. 

Large  and  regular  traffic  not  being  se- 
cured by  a  railway  under  the  agreement, 
the  rates  and  rebates  were  not  justified  by 
the  circumstance  that  a  certain  percentage 
of  the  preferred  trader's  traffic  was  agreed 
to  be  sent  by  the  railway  company's  line. 


\l 


DISCRIMINATION,  08-70. 


id 


I'-' 


\tdii 


Rhywncy  Iron  Co.  v.  Rhymney  R.  Co.,  6  Ry. 
&>  C.  T.  Cas.  Co. 

VtH.  Power  of  carrier's  agents  to 
coiitraet  for. — Where  a  railroad  agreed 
to  give  a  shipper  of  corn,  on  which  the  pur- 
chaser was  to  advance  the  freiglit,  a  rebate 
o[  5J^  cents  per  hundred,  and  the  agent 
V)illerl  a  part  of  it  at  5i  cents  less  than  the 
agreed  rate,  without  the  shi|jper's  consent 
— /u/i/,  that  the  shi|)|)cr  could  recover  the 
r<.l)ate,  though  the  agent  exceeded  his 
authority ;  that  such  a  contract  was  not 
illegal  as  being  in  violation  of  the  law  to 
prevent  unjust  discrimination  ;  nor  was  it 
a  fraud  on  tiie  purchaser,  the  higher  rate 
being  tiie  usual  one  charged.  Toledo^  \V.  5^ 
W.  R.  Co.  V.  Elliott,  76  ///.  67.— DlSTlN- 
GilsilKl)  IN  Indianapolis,  D.  &  S.  R.  Co.  v. 
Ervin,  27  Am.  &  Eng.  R.  Cas.  8,  i  iS  111.  250. 
FoLLowKU  IN  Erie  &  P.  Despatch  v.  Cecil, 
1 12  111.  180.  Rkvikwki)  in  Christie  ?'.  Mis- 
souri I'ac.  R.  Co.,  32  Am.  &  Eng.  R.  Cas. 
413,  94  Mo.  453,  7  S.  W.  Rep.  567, 13  West. 
Re[).  688. 

Where  the  evidence  shows  that  the  car- 
rier forbade  the  allowance  of  drawbacks  on 
grain  shipped  by  the  plaintifTs  to  G.  &  P., 
and  there  is  evidence  tending  to  show  that 
thereafter  a  person  representing  the  com- 
pany, and  one,  too,  who  had  acted  for  the 
carrier  in  making  former  contracts  with 
the  plaintiffs,  entered  into  a  contract  as  to 
rebates  with  the  plaintifTs  subsequent  to 
said  notice  of  interdiction  on  the  part  of 
the  carrier,  treating  the  notice  referred  to  as 
ineffective,  and  inducing  the  plaintiffs  to 
believe  that  it  had  no  force,  a  verdict  allow- 
ing the  plaintiffs  a  rebate  on  grain  shipped 
by  them  to  said  G.  &  F.  subsequent  to  said 
order  of  interdiction  will  not  be  disturbed. 
C'rv  :  • .  '.'.,  C.  &'  I.  R.  Co.  v.  Closscr,  45 
y(  ./.  ,     ...  Cas.  275,  126  Ind.  348,  26 

S\  iic:<;  ■■-I';  vliicnce  shows  that  S.  was 
mor.  '  .:  :-  vjial  agent  of  the  carrier, 
and  that  iiit  ;.ii...)rity  respecting  contracts 
for  freight  was  of  wide  scope,  and  that  the 
claim  of  the  plaintiffs  for  the  drawback  or 
rebate  was  presented  to  S.  as  the  represen- 
tative of  the  carrier  at  Indianapolis,  and 
that  communications  concerning  the  claim 
were  made  to  him,  and  that  he  conducted 
the  general  negotiation  by  correspondence 
with  his  principals  and  by  interviews  with 
the  plaintiffs,  it  was  competent  for  C,  one 
of  the  plaintiffs,  to  detail  statements  made 
to  him  by  S.  in  reference  to  said  matter. 


Cleveland,  C,  C.  6^  I.  R.  Co.  v.  Closser,  45 
Am.  &•  Eng.  R.  Cas.  275,  1 26  Ind.  348,  26 
N.E.  Rep.  159- 

GO.  How  far  receivers  may  coii- 
tr.ict  for,  and  how  far  bound  by.* 
— In  the  absence  of  any  statutory  restric- 
tion, a  contract  of  a  railroad  company  to 
pay  a  rebate  on  a  certain  kind  of  freight 
shipped  by  certain  persons  is  not  void  as 
against  public  policy ;  and  after  the  ship- 
ment has  been  made  the  contract  is  binding 
on  the  company.  And  the  contract  having 
been  made  by  the  superintendent  while  the 
road  was  in  the  hands  of  a  receiver,  the 
claim  for  rebate  under  such  contract  should 
be  paid  out  of  the  receiver's  fund.  Ex 
parte  Benson,  18  So.  Car.  38,  44  Am.  Rep. 
564.— DiSTiNGUlSHKD  IN  Scoficld  V.  Lake 
Shore  &  M.  S.  R.  Co.,  23  Am.  &  Eng.  R. 
Cas.  612,  43  Ohio  St.  571,  54  Am.  Rep.  846. 

Under  the  Florida  Internal  Improvement 
Act  of  January  6,  1855,  making  any  freight 
rate  discriminating  against  the  interests  of 
the  people  a  criminal  offense,  a  receiver  of 
a  railroad  has  no  right  to  make  such  dis- 
crimination. Cutting  V.  Florida  R.  &•  A'. 
Co.,  43  Fed.  Rep.  747.— Following  Mis- 
souri Pac.  R.  Co.  V.  Texas  &  P.  R.  Co.,  30 
Fed.  Rep.  2. 

70.  Evidence  of  contract  to  pay.— 
In  an  action  by  a  shipper  to  recover  rebates 
under  a  contract  with  a  common  carrier,  it 
is  not  error  to  allow  such  shipper  to  testify 
that,  while  his  claim  for  such  rebates  was 
pending,  the  agent  of  the  railroad  company 
through  whom  the  contract  was  made  and 
all  negotiations  conducted  said  to  him  that 
the  company  had  made  the  contract  and 
would  have  to  pay  the  claim.  Cleveland,  C, 
C.  &^  I.  R.  Co.  V,  Closser,  45  Am.  6^  Eng. 
R.  Cas.  275,  126  Ind.  348,  26  N.E.  Rep.  159. 

The  plaintiff  firm  had  recently  been  or- 
ganized, and  it  consisted  of  three  persons, 
of  whom  M.  and  B.  were  two.  These  two 
had  a  conversation  with  defendant's  agent 
to  the  effect  that  they  were  to  have  a  cer- 
tain rebate  on  every  car  of  stock  shipped 
by  them  over  defendant's  road,  provided 
the  "pool  broke  "or  the  rates  were  "cut." 
The  agreement  was  with  M.  it  B.  person- 
ally, as  defendant's  agent  knew  nothing  at 
that  time  of  the  plaintiff  firm.  The  plain- 
tiff firm  now  seeks  to  recover  the  rebate. 
Held,  that  the  evidence  failed  to  show  that 

*  Receivers  are  bound  by  statutes  prohibiting 
unjust  discrimination,  see  45  Am.  &  Eng.  R. 
Cas,  300,  <ii)str. 
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the  pool  was  broken  or  the  rates  cut,  and 
that  therefore  the  conditions  of  the  agree- 
ment had  never  been  fulfilled,  conceding 
that  plaintiffs  were  entitled  to  its  benefits  if 
they  had  been.  Marsh  v.  Cliicago,  R.  I.  (S^ 
P.  R.  Co.,  75  lo-wa  361,  39  A",  li'.  Rep.  643. 

IX.   INTERSTATE  FREIGHTS. 

71.  When  state  statute  aiiplies  to 
interstate  sliipnient.  -Where  a  defend- 
ant railroad  company  is  a  corporation  con- 
solidated under  the  statutes  of  several 
states,  including  Oiiio,  and  its  road  extends 
into  several  states,  its  acts  of  injurious  dis- 
crimination committed  or  threatenerl  in 
Oiiio  to  the  business  of  shippers,  cither 
there  or  along  the  line  of  its  railroad  in 
other  states,  may  be  enjoined  by  the  courts 
of  Ohio.  Scofield  v.  Lahc  S/iort'  <S^»  M.  S. 
A\  Co.,  23  Am.  (S-*  /i/ijf.  R.  Cas.  612,  43  O/i/o 
.SV.  571,  54  Aw.  Kep.  846,  3  N.  E.  Rep.  907. 
— UuoriNO  McDufTeet'.  Portland  &  R.  R. 
Co'  52  N.  H.  430. 

The  provisions  of  the  statute  of  Rhode 
Island,  prohibiting  discriminations  by  com- 
mon carriers  in  the  transportation  of  mer- 
chandise, are  applicable  to  contracts  made 
in  Rhode  Island  for  the  carriage  of  mer- 
chandise to  points  outside  of  Rhode  Island 
on  the  line  of  defendant's  road.  These 
provisions  of  the  statute  are  not  regulations 
of  commerce  within  the  meaning  of  the 
"commercial  clause"  of  the  federal  con- 
stitution, nor  does  the  construction  given 
in  this  case  to  such  provisions  of  the  statute 
conflict  with  that  clause  of  the  United  States 
constitution.  Providence  Coal  Co.  v.  Provi- 
dence tS-*  IV.  R.  Co.,  26  Am.  lS^•  En^.  R.  Cas. 
42,  15  R.  I.  303,  4  Ati.  Rep.  394.— Quoting 
Boston  &  P.  R.  Co.v.  New  York  &  N.  E.  R. 
Co.,  13  R.  I.  260;  Scolield  v.  Lake  Shore  & 
M.  S.  R.  Co.,  43  Ohio  St.  571. 

72.  When  it  does  not  so  apply.— 
State  interference  with  interstate  commerce 
is  absolutely  forbidden,  and  a  failure  of 
congress  to  take  any  action  in  the  premises 
is  an  indication  that  such  commerce  shall 
remain  unfettered  and  free,  subject  only  to 
the  common  law.  McGiuigan  v.  Wilming- 
ton &»  IV.  R.  Co.,  95  ^V.  Car.  428. — Foi.Low- 
IN(;  Passenger  Cases,  7  How.  (U.  S.)  286. 

N.  C.  Code,  §  1966,  prescribing  a  penalty 
for  dis('riinination  in  freight  rates,  is  in  con- 
flict with  the  U.  S.  Const,  art  i,  §  8,  relating 
to  commerce  among  the  states,  so  far  as  it 
may  relate  to  interstate  shipments.  (Merri- 
mon,  J.,  dissenting.)     McGwigan  v.    IVil- 


7nington  &•  W.  R.  Co.,  95  A''.  Car.  428.— 
Followed  in  Mc'Lean  v.  Charlotte,  C.  & 
A.  R.  Co.,  96  N.  Car.  i. 

A  contract  with  a  railroad  company  to 
carry  freight  from  a  [)lace  within  one  state 
to  a  place  within  another  state  at  a  fi.\(  d 
price  for  the  entire  route,  the  price  thus 
charged  being  greater  than  that  from  otheiij 
for  the  same  service,  is  not  embraced  by  the 
provisions  of  the  N.  C.  Cod*;,  -;!  1966.  Mc- 
Lean V.  Charlotte,  C.  &»  A.  R.  Co.,  96  A'. 
Car.  1,46".  E.  Rep.  769.— Following  Mc- 
Gwigan V.  Wilmington  &  W.  R.  Co.,  95  N. 
Car.  428. 

Such  a  contract  is  a  matter  affecting  in- 
terstate commerce,  the  control  of  which  is 
vested  exclusively  in  congress,  McLean  v. 
Charlotte,  C.  &■  A.  R.  Co.,  96  A'.  Car.  1,4  s. 
E.  Rep.  769. 

X.    REMEDY  FOR. 

73.  Under  tlie  lnterst<at<e  Com- 
merce Act. — The  provision  of  the  Inter- 
state Commerce  Act  conferring  upon  the 
court  discretionary  power  to  grant  manda- 
mus in  a  case  of  unjust  discrimination  when 
any  question  of  fact  as  to  the  proper  com- 
pensation is  raised  by  the  pleading,  "  not- 
withstanding such  question  of  fact  is  un- 
determined," does  not  authorize  the  court 
to  grant  mandamus  if  no  case  of  unjust  dis- 
crimination is  shown  to  exist.  United 
States  v.  Delaware,  L.  &>  W .  R.  Co.,  40  Am, 
&>  Eng.  R.  Cas.  36,  40  Fed.  Rep.  loi. 

Under  the  Interstate  Commerce  Act,  §  3, 
declaring  it  to  be  unlawful  for  a  carrier  "to 
make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  lo- 
cality," an  indictment  is  sufficient  if  it 
charges  with  sufficient  certainty  that  one 
shipper  has  been  given  an  advantage  or  an- 
other subjected  to  a  disadvantage ;  and  it 
is  not  necessary  to  allege  that  it  was  "under 
substantially  similar  circumstances  and  con- 
ditions," as  provided  by  section  4  of  the 
act  relating  to  long  and  short  hauls.  United 
States  V.  Tozer,  37  Fed.  Rep.  635,  2  L.  R.  A. 
444,  2  Int.  Com.  Rep.  422. 

A  count  in  an  indictment  under  the  Inter- 
state Commerce  Act,  §  6,  charged  tiiat  the 
defendant,  as  agent  of  a  railroad  company, 
had  charged  and  collected  freight  for  carry- 
ing goods  between  certain  designated  sta- 
tions at  a  lower  rate  than  the  rate  which 
had  been  "  establi'jhed  and  published  "prior 
to  the  day  nan^.ed,  and  that  said  published 
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rate  was  in  force  on  that  clay.  The  defend- 
ant objec'.ed  tliat  tlie  couni  did  not  aver 
that  the  company  had  not  on  tliat  day  re- 
duced its  published  freight  rate.  Held,  that 
the  objection  was  not  well  taken.  The 
averment  is  sutficient  to  sliow  iliat  no  re- 
duction liad  taken  phice.  United  States  v. 
Tozer,  37  Fed.  Rep.  635,  2  L.  K.  A.  444,  2 
////.  Com.  ]\ef>.  422. 

''•4.  U(>iiii;<ly  by  injunction.— A  court 
of  equity,  in  order  to  enforce  the  statutes 
against  discrimination  by  common  carriers, 
must  be  fully  satisfied  that  its  orders  will 
not  likewise  work  a  discrimination.  Chou- 
teau V.  Union  K.  &^  T.  Co.,  22  Mo.App.  286. 
— Criticising  Southern  Exp.  Co.  v.  St. 
Louis,  I.  M.  tS:  S.  R.  Co.,  10  Fed.  Rep.  215. 

Where  plaintilfs  are  frequent  shippers, 
and  it  appears  that  a  remedy  for  unjust 
discrimination  by  actions  at  law  would  lead 
to  a  multiplicity  of  suits,  the  court  will  in- 
terfere by  injunction,  and  it  is  not  neces- 
sary that  plaintilfs  should  first  establish 
their  rights  in  actions  at  law.  Scofield  v. 
Lake  Shore  &^  M.  S.  R.  Co.,  23  ^lin.  &>  Eng. 
R.  Cas.  612,  43  Ohio  St.  571,  54  Am.  Rep.  846, 
3  A'.  E.  Rep.  907.— Quoting  McDuffec  v. 
Portland  &  R.  R.  CoT,  52  N.  H.  451. 

A  bill  against  several  defendants  for  a 
discovery,  accounting,  and  repayment  of  al- 
leged unlawful  overcharges  for  freight,  the 
liability  therefor  being  purely  legal  and  en- 
forceable at  law,  cannot  be  sustained  on 
the  ground  that  one  defendant  is  liable  as 
the  lessee  of  several  short  lines  of  railroad, 
and  that  the  other  defendants,  the  lessors, 
are  also  liable,  and  that,  if  complainant  is 
compelled  to  resort  to  hiw  for  redress,  he 
must  sue  each  defendant  for  a  fractional 
part  of  each  overcharge.  Scott  v.  Erie  R. 
Co.,  16  Am.  &»  Eng.  R.  Cas.  51,  34  N./.  Eq. 

354- 

An  injunction  prayed  for  should  be  re- 
fused, the  granting  of  which  would  inter- 
fere with  the  transport  of  traffic,  the  object 
in  view  by  the  legislature  In  the  passage  of 
the  Railway  and  Canal  Traffic  Act  of  1854. 
Palmer  V.  London  &>  S.  IV.  R.  Co.,  L.  R.  i 
C.  P.  588,  35  Z.  y.  C.  P.  289,  I  Ry.  <Sn.  C.  T. 
Cas.  243. 

Upon  a  complaint  by  a  trader  that  a  rail- 
way had  made  excessive  charges  for  the 
conveyance  of  his  traffic,  and  unduly  pre- 
ferred the  traffic  of  another,  the  company 
admitted  that  they  had  done  so,  but  con- 
tended that,  as  such  causes  of  complaint 
had  been  removed  before  the  application 


was  filed,  it  was  not  njcessary  that  an  in- 
junction should  issue.  He/d,  that  the  ap- 
plicant was  entitled  to  be  fortified  for  the 
future  with  such  security  as  the  railway  com- 
missioners had  power  to  give  him,  if  it  was 
not  unreasonable  for  him  not  to  be  content 
without  it,  and  that  an  injunction  must 
issue.  Macfarlane  v.  North  British  R. 
Co.,  4  Rj'.  &>  C.  T.  Cas.  269. 

The  act  incorporating  a  railroad  company 
authorized  the  company  to  levy  such  tolls 
only  as  should  be  fixed  by  by-law  of  the 
company,  to  be  sanctioned  by  the  governor, 
and  that  the  same  tolls  should  be  charged 
at  all  time  equally  to  all  persons.  The  com- 
pany, from  the  circumstances  of  a  firm 
covenanting  to  furnish  certain  quantities  of 
lumber  to  be  transported  over  their  line  of 
railway,  contracted  to  carry  the  same  at  a 
lower  rate  than  that  fixed  by  their  tariff  for 
the  public  generally  ;  but  no  i  ,-law  to  this 
effect  had  been  passed  by  the  company. 
The  court,  upon  a  bill  filed,  declared  such 
contract  illegal,  and  enjoined  the  company 
from  continuing  to  carry  at  any  other  rates 
than  were  charged  for  the  like  services  to 
the  public  generally.  Attorney  Genera/  v. 
Ontario,  S.  &>  //.  R.  Co.,  6  Grant's  Ch.  {U. 
C.)  446- 

75.  Attachment  tocnlVn't'c  injunc- 
tion.— The  court  refused  to  grant  an  at- 
tachment against  a  company  for  disobedi- 
ence to  a  writ  of  injunction  under  the  Ry. 
&  C.  Tr.  Act  1854,  enjoining  them  to  de- 
sist from  giving  an  undue  preference,  in 
respect  of  the  carriage  of  coals,  to  persons 
carrying  coals  from  P.  or  other  places  to  or 
toward  certain  places  mentioned  in  the 
rule,  the  affidavits  on  the  part  of  the  com- 
pany showing  a  bona-fide  endeavor  on  their 
part  to  conform  to  the  order  of  the  court, 
although  it  appeared  that  the  reformed 
scale  of  charges  still  operated  in  some  other 
respects  injuriously  to  the  interests  of  the 
complainants,  and  advantageously  to  the 
other  parties.  Ransome  v.  Eastern  Counties 
R.  Co.  (No.  3).  4  C.  B.  N.  S.  1 59,  I  Ry.  &-> 
C.  T.  Cas.  116,  4/«r.  N.  S.  859. 

70.  Penal  (itatuto  of  one  xtatc  not 
enforceable  in  another  state. — The 
penal  statutes  of  a  state  have  no  extraterri- 
torial force.  Western  T.  Gr'  C.  Co.  v.  Kil- 
derhouse,  87  A^.   Y.  430. 

A  statute  of  another  state  prohibiting 
unjust  or  unreasonable  discriminations  in 
freight  rates,  and  prescribing  a  penalty  of 
treble  damages,  being  penal  in  its  nature, 
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will  not  be  enforced  in  New  York.  Lang- 
don  V.  Nt'7u  York,  L.  E.  &*  W.  A'.  Co.,  33  N. 
y.  S.A'.  907,  58 //««  122,  II  N.  V.  Supp. 
514.— QuuTiNG  Killmerz/.  New  York  C.  & 
H.  K.  R.  Co.,  100  N.  Y.  402.  Kevikwing 
Fisher  z/.  New  York  C.  &  H.  R.  R.  Co..  46 
N.  Y.  644. 

77.  Procectliii}r.s  to  recover  statu- 
tory penalties,  K:«"«»'i4Hy.*— Tlie  Neb. 
act  to  regulate  railroads  and  prevent  unjust 
discriminations,  approved  March  31,  1887, 
being  a  remedial  statute,  is  to  receive  a 
liberal  construction  to  carry  into  ellect  the 
purpose  for  which  it  was  enacted.  State 
ex  rel.  v.  Fremont,  E.  &^  M.  V.  Ji.  Co.,  32 
Am.  &*  Eng.  R.  Cas.  426,  22  Neb.  313,  35 
A'.   IV.  Rep.  118. 

The  penalty  imposed  by  section  1966  of  the 
N.  C.  Code  is  incurred  when  the  prohibited 
charge  is  made.  It  is  not  necessary  that 
ilie  illegal  charge  should  have  been  paid. 
Mines  v.  Wilmington  &*  W.  A'.  Co.,  95  JV. 
Car.  434. 

The  words  in  this  statute,  "  transported 
in  the  same  direction,"  etc.,  mean  the  direc- 
tion in  which  the  freight  is  carried  from  the 
depot  where  the  shipment  is  made,  and 
embrace  branches  of  the  same  road  in  that 
direction,  which  are  used  in  connection 
with  and  as  a  part  of  the  same  road.  If 
the  corporation  uses  two  or  more  distinct 
roads,  not  in  connection,  it  may  be  that  it 
CDuld  have  a  different  class  of  charges  for 
each  of  its  roads.  Nines  v.  Wilmington 
&-  IV.  A\  Co.,  95  A^.  Car.  434. 

Under  the  act  of  June  4,  1883,  P.  L.  p.  72, 
the  party  injured  by  unlawful  discrimina- 
tion cannot  recover  three  times  the  amount 
oi  the  difference  between  the  charges,  un- 
less the  amount  of  the  difference  is  actually 
eiiual  to  the  "amount  of  injury  suffered." 
Ill  such  a  case  the  defendants  have  a  right 
It)  require  very  clear  and  definite  proof  as 
to  what  the  actual  damage  was.  Hoover  v. 
Pennsylvania  R,  Co.,  156  Pa.  St.  220,  2J  Atl. 
Kcp.  282. 

In  an  action  to  recover  damages  for  an 
alleged  unlawful  discrimination,  the  ques- 
tion whether  the  words  of  the  act  of  June  4, 
1883,  P.  L.  p.  72,  extend  to  and  embrace  the 
established  facts  of  the  case  is  a  question 
of  law  for  the  court  and  beyond  the  func- 
tions of  the  jury.  Hoover  v.  Pennsyh/ania 
K.  Co..  156  Pa.  St.  220,  27  Atl.  Rep.  2S2. 

*  Statutes  prohibiting  unjust  freight  charges 
nnd  discriminations,  see  notes,  16  Am.  &  Eng. 
'-^.  Cas.  39;  18  Id.  492. 


78. iiiuler  Texas  statute.— The 

law  giving  penalties  for  receiving  more 
than  the  maximum  rates  for  transportation 
of  passengers  and  freights  by  railway  com- 
panies, in  force  prior  to  the  passage  of 
the  act  of  April  10,  1883,  did  not  make 
the  wilfulness  of  the  charge  a  fart  on  which 
the  right  to  recover  depended.  To  relieve 
against  this  hardship,  the  proviso  to  the 
tenth  section  of  that  act  was  inserted. 
Woodhotise  V.  Rio  Grande  R,  Co.,  67  'J'ex. 
416.  3  i'.   W.  Rep.  323. 

Under  article  4257,  Revised  Statutes,  the 
amendment  thereto  of  April  19,  1879,  and 
the  act  of  April  10,  1883,  it  is  only  in  cases 
of  unjust  discrimination  by  railway  com- 
panies that  the  penalty  against  them  is 
given.  Wooahouse  v.  Rio  Grande  R.  Co., 
67  Tex  416,  3  S.  W.  Rep.  323. 

Thus  protected  as  railway  companies  are 
from  liability  for  inadvertent  discrimina- 
tion in  the  management  of  their  roads, 
there  was  no  necessity  for  further  protec- 
tion, such  as  is  given  in  the  proviso  to  the 
tenth  section  of  the  act  of  April  10,  1S83. 
Wood/touse  V.  Rio  Grande  A".  Co.,  67  Tex. 
416.  3  S.   W.  Rep.  323. 

It  is  only  when  an  overcharge  for  trans- 
portation or  a  charge  not  permitted  by  law 
is  made  by  a  railway  company  that  notice 
to  the  company  and  a  refusal  to  refund  are 
required  betore  an  action  to  recover  the 
penalty  can  be  maintained.  Wood/iouse  v. 
Rio  Grande  R.  Co.,  67  Tex.  4 "6,  3  S.  W. 
Rep.  323. 

No  notice  is  required  by  the  statute  to  be 
given  to  a  railway  company  in  cases  of  un- 
just discrimination  in  freight  charges,  and 
the  proviso  to  the  tenth  section  of  the  act 
of  April  10,  1883,  has  application  only  in 
cases  in  which  charges  for  freight  or  pas- 
sengers, in  excess  of  the  maximum  rates 
fixed  by  law,  have  been  made.  IVood/ioiise 
v.  Rio  Grande  R.  Co.,  67  Tex.  416,  3  5.  // '. 
Rep.  323. 

7U.  under    Illinois   statute.— 

Section  6  of  the  act  against  discriminations 
by  railroads  simply  gives  a  right  of  action 
against  a  railway  company  to  any  person  or 
corporation  which  has  paid  the  company 
extortionate  charges,  or  charges  for  receiv- 
ing or  handling  freight  in  violation  of  the 
provisions  of  the  act,  and  which  has  there- 
fore been  unjustly  discriminated  against  by 
such  railway  company  in  its  charges,  for 
three  times  the  amount  of  the  damages 
sustained   by   the  party  aggrieved.      That 
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section  has  nothing  to  do  with  suits  by  the 
state,  and  its  purpose  is  loaflord  a  personal 
indemnity  in  cases  of  personal  injury  crca- 
sioned  by  the  unjust  discrimination.  IlU- 
nois  C.  R.  Co.  v.  People,  32  Am.  <5««  Eng.  R. 
Cas.  417,  121  ///.  304,  12  h\E.  Rep.  670,  10 
West.  Rep.  5S2. 

On  a  prosecution  by  the  people  against  a 
railway  company  to  recover  the  [)enalty 
imposed  by  section  4  of  the  act  of  1S73  for 
an  unjust  discriniination  in  charges  between 
localities,  it  is  not  incumbent  on  the  people 
to  prove  a  personal  discrimination  and  a 
personal  injury  as  between  individuals,  but 
it  is  suHic:ent  merely  to  prove  a  discrimina- 
tion as  between  localities,  omitting  specific 
evidence  of  its  effect  upon  diilerent  indi- 
viduals. Illinois  C.  /i".  Co.  V.  People,  32  Am. 
&*  ling.  R.  Cits.  417,  121  ///.  304,  12  A'.  £. 
Rep.  670,  10  West.  Rep.  582. 

Under  the  statute  i)rcvcniing  e.xtortion 
and  unjust  discrimination,  actions  for  treble 
damages  must  be  brought  within  two  years 
luxt  after  the  cause  of  action  accrued.  Si. 
Louis,  A.  &-  T.  H.  R.  Co.  v.  Hill,  11  ///. 
App.  248. 

The  statute  against  unjust  discriminations 
does  not  cover  a  case  where  there  has  been 
no  shipment.  Therefore  a  shipper  cannot 
sue  untler  tiie  statute  to  recover  the  profits 
that  he  might  have  made  where  he  has  re- 
fused to  pay  the  charges  demanded  and 
would  not  ship  at  all  because  the  company 
had  refused  to  abide  by  an  agreement  and 
ship  as  cheaply  as  other  roads.  Kankakee 
Coal  Co.  V.  Illinois  C.  R.  Co.,  17  ///.  App. 
614. 

The  Illinois  statute  of  1873  against  un- 
just discrimination  is  a  penal  statute,  and  it 
should  be  made  clearly  to  appear  that  the 
precise  statutory  otTense  has  been  com- 
mitted. Kankakee  Coal  Co.  v.  Illinois  C,  R. 
Co.,  17  ///.  App.  614. 

80,  Plva(liii(;s  in  actions  to  recover 
penalties.* — Where  a  complaining  ship- 
per sues  under  the  Colorado  statute  to  re- 
cover for  unjust  discrimination,  he  is  not 
bound  to  show  what  was  a  reasonable 
charge;  but  a  com|)laint  charging  that 
plaintifl  was  charged  $1  ])er  ton  while 
another  shipper  was  charged  but  60  cents 
for  a  like  service,  and  that  such  ditlerence 
is    unjust  and    extortionate,    is    sufficient. 


*  Sufficiency  of  complaint  for  unjust  discrim- 
ination in  overcharKc  under  Colorado  statute, 
see  35  Am.  &  Eng.  R.  Cas.  53O,  aistr. 


Coodridge  v.   Union  Pac.  R.  Co,,  35    Fed. 
Rep.  35. 

In  suing  under  the  Colorado  statute  to 
recover  for  an  unjust  discrimination  n 
freight  charges,  a  common  law  count  for 
money  had  and  received  is  good.  Gooa- 
ridge  V.  Union  Pac.  R.  Co.,  35  I'ed.  Rep.  35. 

Where  a  railroad  company  is  charged 
with  discriminating  in  favor  of  one  shipiier, 
an  answer  that  states  that  the  favored  ship- 
per was  given  a  lower  rate  because  lie  held 
an  unliquidated  claim  for  damages  against 
the  company,  is  not  sulhcieiu,  wliere  there 
is  nothing  enabling  the  court  to  make  any 
estimate  of  the  amount  of  the  reduction  on 
account  of  such  claim.  Goodridge  v.  Union 
Pac.  R.  Co.,  37  Fed.  Rep.  182. 

Where  a  railroad  company  is  sued  uniier 
the  Colorado  statute  of  1885  to  recover 
treble  damages  for  an  unjust  discrimination 
in  freight  charges,  an  answer  which  sets  up 
a  contract  for  a  rebate,  if  the  shipper  would 
furnish  a  certain  amount  of  goods  for  ship- 
ment, constitutes  no  defense  where  there  is 
nothing  to  show  that  that  amount  was  fur- 
nished. Union  Pac.  R.  Co.  v.  Goodridge.  54 
Am.  &-  Eng.  A'.  Cas.  423,  149  U.  S.  C80,  13 
Slip.  Ct.  Rep.  970. —  FoLLUWKU  IN  Union 
Pac.  R.  Co.  V.  Taggart,  149  U.  S.  698. 

Where  one  carrier  seeks  to  make  another 
liable  for  an  unjust  discrimination,  facts 
should  be  staled  showing  wherein  the  dis- 
crimination exists.  An  averment  that  com- 
plainant was  made  to  pay  certain  charges  is 
not  sufficient  without  showing  that  there 
are  other  shippers,  and  whether  they  were 
made  to  pay  such  charges  or  not.  l)e  Bary 
Baya  M.  Line  v.  Jacksonville,  T.  6-*  A'.  W. 
R.  Co. ,  40  Fed.  Rep.  392. 

Where  a  series  of  transactions  were 
sought  to  be  set  out  in  a  complaint  by  a 
shipper  against  a  carrier  for  unjustly  dis- 
criminating against  him,  it  is  not  necessary 
that  there  be  a  separate  statement  of  each 
transaction.  Langdon  v.  New  York,  Z.  E, 
&>  W.  R.  Co.,  igN.  V.  S.  R.  471,  60  Nun 
584,  27  Al>6.  N.  Cas.  166. 

In  a  suit  against  a  railroad  company  for 
discrimination,  plaintiff  filed  a  bill  of  par- 
ticulars setting  forth  a  list  of  the  names  of 
the  parties  in  whose  favor  discrimination 
was  alleged,  which  list  included  nearly  all 
the  companies  having  dealings  with  the 
defendant.  This  being  a  case  where  the 
facts  lay  largely  within  the  knowledge  of 
the  defendant— //^/^/,  that  this  was  not  such 
an  amended  statement  as  is  required  to  be 
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supported  by   affidavit,  and  a  rule   for  a 
more  specific  bill  was  discharged.     CreTtJ  v. 
l\iiiisylvaniii  I\.  Co.,  i  Pa.  Dist.  82. 
Kl.   Consti'iictiuii  of  various  stat- 

n(«'S. — The  provision  in  the  constitution 
(if  Colorado  that  "all  individuals,  associa- 
tions, and  corporations  shall  have  equal 
rii^iiis  to  have  persons  and  property  trans- 
poitcd  over  any  railroad  in  this  state,  and 
no  undue  or  unreasonable  discrimination 
sliiill  be  made  in  charges  or  facilities  for 
transportation  of  freiglit  or  passengers 
within  the  state,  and  no  railroad  company, 
nor  any  lessee,  manager,  or  employe  there- 
of shall  give  any  preference  to  individuals, 
associations,  or  corporations  in  furnishing 
cars  or  motive  power,"  imposes  no  greater 
obligation  on  a  railroad  company  than  the 
common  law  would  have  imposed  upon  it. 
Atchison,  T.  (S^  5.  F.  R.  Co.  v.  Denver  &> 
X.  O.  A'.  Co.,  16  Am.  &*  Eng.  R.  Cas.  57, 
1106^,  5.  667,  4  Sup.  Ct.  Rep.  185  ;  reversing 
15  l\-d.  Rep.  650.— Reviewed  is  Delaware, 
L.  &  W.  K.  Co.  V.  Central  S,  Y.  &  T.  Co., 
45  N.  J.  Eq.  50. 

In  iin  action  under  the  Minn,  act  of 
March  6,  1871,  against  a  receiver  to  recover 
fijr  an  illegal  discrimination  as  against 
plaintiff  in  shipping  freight  over  the  road 
of  which  the  receiver  had  control,  the 
amount  of  the  recovery  is  the  net  differ- 
ence between  the  amounts  paid  by  the  fa- 
vored and  disfavored  shippers  respectively. 
Griesser  v.  Mcllrath,  4  McCrary  {U.  S.) 
412,  13  Fed.  Rep.  373. 

Although  a  court  will  ordinarily  look  to 
tliu  interest  of  a  common  carrier  as  an  ele- 
ment in  the  case  when  a  contract  with  him 
relating  to  freightage  is  attempted  to  be 
ui)lield  or  set  aside,  such  a  contract  will  not 
he  sustained  by  the  courts  simply  because 
tlu'  business  to  be  done  under  it  is  "  largely 
prolitable  "  to  him.  Scofield  v.  Lake  Shore 
is^  M.  S.  R.  Co.,  23  Am.  6-  Fng.  R.  Cas.  612, 
43  0/u'o  S/.  57  r,  54  Am.  Rep.  846,  3  iV.  E. 
Rep.  907. 

Tlie  federal  statute  which  forbids  and 
declares  unlawful  all  special  rates,  rebates, 
drawbacks,  and  preferences  is  intended  to 
make  so  much  of  a  contract  of  affreight- 
ment void  as  related  to  the  forbidden  mat- 
ter mentioned,  but  is  not  to  be  construed 
as  making  void  an  entire  transaction  of 
affreightnlent  in  which  they  were  included, 
and  excusing  the  carrier  from  any  liability 
for  freight   received  under  such  contract. 


Insurance  Cos.  v.  Carrier  Cos.,  91  Tefttt.  537, 
19  S.  W.Rep.  755. 

The  effect  of  section  27  of  the  Railway 
and  Canal  Traffic  Act  18S8,  is  not  to  limit 
the  court  in  dealing  with  questions  of  alleged 
undue  preference,  to  the  consideration 
whether  or  not  the  lower  charge  is  neces- 
sary in  the  interests  of  the  pul>lic.  Liver- 
pool Corn  Trade  Assoc,  v.  London  i5-»  A'.  Jl". 
R.  Co.,  45  Am.  «S^  Eng.  R.  Cas.  216,  [1891] 
I  Q.  li.  120. 

The  fair  interests  of  a  railway  are  to  be 
considered  in  construing  that  portion  of  the 
Railway  and  Canal  Traffic  Act  which  pro- 
hibits the  giving  of  any  undue  or  unreason- 
able preference  or  advantage  to  or  in  favor 
of  any  particular  person,  or  any  particular 
description  of  traffic,  or  subjecting  any  par- 
ticular person  or  any  particular  description 
of  traffic  to  any  undue  or  unreasonable  prej- 
udice. Ransomev.  Eastern  Counties R.  Co., 
I  C.  B.  N.  S.  437,  ijur.  N.  S.217,  26  L.  J. 
C.  P.  91. 

82.  Power  of  state  to  prevent.— 
The  legislature  has  the  undoubted  power, 
under  the  constitution,  to  prohibit  unjust 
discrimination  in  charges  for  the  trans|)or- 
tation  of  persons  and  freights  liy  railroads, 
whether  as  between  individuals,  or  locali- 
ties, or  communities.  Illinois  C.  R.  Co.  v. 
People,  32  Am.  &^  Eng.  R.  Cas.  417,  121  ///. 
304,  12  N.  E.  Rep.  670,  10    West.  Rep.  582. 

The  police  power  of  a  state  is  not  limited 
to  saving  life  and  limb  of  its  subjects.  It 
may  protect  business  interests  by  prohibit- 
ing discriminations,  by  regulating  tariffs, 
and  by  enforcing  facilities  for  the  public. 
Boston  &*  M.  R.  Co.  v.  County  Com'rs,  32 
Am.  &■•  Eng.  R.  Cas.  271,  79  Me.  3S6,  4  A^ 
Eng.  Rep.  657,  10  Atl.  Rep.  1 13.— CRITICIS- 
ING AND  EXTENDING  State  V.  Noyes,  47 
Me.  189. 

When  private  property  is  affected  with  a 
public  interest  it  ceases  to  he  juris  privati 
only.  The  property  becomes  clothed  with 
a  public  interest  when  used  in  a  manner  to 
make  it  of  public  consequence  and  affect 
the  community  at  large.  When  one  de- 
votes his  property  to  a  use  in  which  the 
public  has  an  interest  he  grants  to  the  pub- 
lic an  interest  in  that  use,  and  must  submit 
to  the  control  by  the  public  for  the  common 
good.     Munn  v.  Illinois,  fj\  U.  S.  113. 

Where  public  warehouses  or  grain  ele- 
vators carry  on  a  large  business  in  which 
the  whole  public  has  a  direct  and  positive 
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interest,  it  is  devoting;  properly  to  a  public 
use,  s(j  as  to  pivc  the  stale  ;i  rinlil  of  jiiiblic 
coiiiiol,  aiifl  it  iiiiitlers  not  that  siicii  ware- 
liMiiscs  were  (;sial)lislicfi  and  huilt  bef(jre  the 
rei^uhilion  complained  of  was  ,  '  iptcd. 
Munn  V.  Illinois,  y4  U.  S.  113. 


DISEASE. 

Aggravation  of,  as  an  clement  of  damages, 
sec  Caki<ia(;k  (IK  Passknkers,  OtJJI ;  Uam- 
A(;ks,  22. 

Carrying  passenger  afflicted  with  conta- 
gious, sc'L-  Caukiaoi;  OF  I'asskn(;k.ks,  it20. 

Communicated  by  employe  to  passenger, 
liability  for,  sec  Cakkiaue  ok  Fassenokrs, 

;;i  I. 

Of  passenger,  as  a  defense  to  action  for  per- 
sonal  injury,   see   Cakkiage  ok   Passen- 

CKKS,   5«0. 

Resultant,  when  proximate  and  when  re- 
mote cause  of  damage,  see  Damacks,  O. 

Risks  resulting  from,  exemption  from,  see 
Cakkia<;e  ok  Live  Stock,  2!). 

Transportation  of  diseased  animals,5ee  Car- 
i<iai;e  ok  Live  Stock,  101>-1  15. 

Liability  of  street-car  company  using  dis- 
eased horses,  see  Street  Railways,321. 


DISINFECTION. 
Of  immigr&nts,  see  Quarantine,  2. 


DISMISSAL. 

As  to  a  joint  defendant,  see  Actions,  lO. 
Conclusiveness    of  judgment  of,  see    Judg- 

MKNI,   KIC,  ;jO. 

In  stock-killing  cases,  see  Animals,  Injuries 

TO,  r»:$i. 

Of  actions,  generally,  see  Actions,  15. 
action  at  the  trial,  sec  Trial,  84-87. 

—  appeals,   see    Appeal  and    Error,    144; 

ICminkst  Domain,  951  ;  Justice  ok  the 

I'KACK,    18. 

—  employe,  damages  for,  see  Damages,  57. 

—  petition  to  intervene  in  foreclosure,  see 

Mokti;agks,  18(i. 

—  superintendent,  see  Superintendent,  6. 


DISOBEDIENCE. 

Of  rules,  as  a  defense  to  action  for  injuries, 
see  Si'ATloNs  and  Dkpois,  117. 

as   proximate  cause  of  injury,  see  Em- 

pi.oYKs,  iNjrRiKs  TO,  42»,  5!»8. 

prosecution    for,    see    Ckiminai.    Law, 

10 ;  Employes,  Injuries  to,  432. 


Of  rules,  when  contributory  negligence,  see 
Carriage  ok  Passengers,  351,3(M>; 
Employes,  Injurii  s  to,  ;MI0,  427-432. 


DISORDERLY  CONDUCT. 

Of  passengers,  generally,  sec  Carriage  of 

Passencjeks,  31  7. 
Expulsion  of  passenger  for,  see  Ejkciton  ok 

Passengers,  42-44;  Street  Railways, 

522. 
Of  passenger,  removal  from  ladies'  car  for, 

see  Carriage  ok  Passengers,  324. 


DISPENSARY  ACT. 

Of  South  Carolina,  see  Intoxicating  Liquors, 
3. 


DISaUALIFICATION. 

Of  commissioners,  see  Crossing  of  Streets, 
ETC.,  105. 

—  jurors,  see  Eminent  Domain,  5.'{8-540. 
new  trial  for,  see  New  Trial,  lO. 

—  sheriff,  to  summon  jury,  see  Eminent  Do- 

main, 1181. 

—  trial  judge,  see  Trial,  14. 


DISSENTING  STOCKHOLDERS. 

Remedies  of,  see  Leases,  etc.,  22;  Stock- 
holders, 7  7-1 30. 

Rights  of,  on  consolidation,  see  Consolida- 
tion, etc.,  12. 

reorganization,  see  Reorganization, 

0. 
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Necessity  of  proceedings  for,  before  apply- 
ing for  receiver,  see  Receivers,  5. 

Of  corporate  defendant,  as  ground  of  abate- 
ment, see  Abatement,  7. 

—  injunction,  on  sworn  answer,   or  giving 

bond,    see     Eminent     Domain,    1050, 
1051. 

—  partnership,  see  Partnership,  6,  7. 

—  relief   associations,   see   Relief  Associa- 

tions,   1 0. 
Rights  of  stockholders  on,  see  Stockhold- 
ers, 2i-2;j. 

Suit  by  stockholders  for  fraudulent,  sec 
Stockholders,  117. 

I.  GROUNDS  FOR  DISSOLUTION  OR  FOR- 
FEITURE  129 

II.  PROCEEDINGS     TO     DISSOLVE     OR 

WIND   UP 133 

UI.  CONSEQUENCES  OF  DISSOLUTION 138 
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I.  OBOITNDS  FOR  DISSOLUTION  OB  FOR 
FEITURD. 

1.  Ill  ff«"«'"il«*  A  private  corpora- 
tion aj,';; reflate  may  Ijc  dissolved  Liy  the 
dcati)  of  all  its  mcinljers,  or  by  the  loss  of 
ail  integral  part  whereby  it  is  rendered 
unable  to  do  any  corporate  act  or  to  restore 
itself  by  a  new  election  ;  or  by  a  surrender 
to  liie  giivernmcnt  of  its  franchises  ;  or  by 
an  act  of  the  legislature  repealing  the 
act  (A  incorporation  with  the  assent  of  the 
corporation;  or  by  a  forfeiture  of  its  char- 
ter through  abuse  or  neglect  of  its  fran- 
ciiises,  as  for  a  condition  broken,  there  be- 
ing a  tacit  condition  in  every  such  grant 
that  the  corporation  shall  act  up  to  the  enrl 
of  its  institution.  Chesofn-alcc  <3~«  O.  Canal 
Co.  V.  Baltimore  Ga*  O.  K.  Co.,  4  G/ll  iS^  /. 
(M,l.)  I. 

Where  the  ground  of  an  estate  in  land  is 
defeasiljle  on  the  non-performance  of  a 
condition  subsequent,  it  is  not  defeated 
upon  the  mere  happening  of  the  contin- 
gency upon  which  it  is  defeasible,  but  the 
hiw  permits  it  to  continue  beyond  the  time 
when  the  contingency  occurs,  unless  the 
grantor  or  his  heirs  take  advantage  of  the 
breach.  A  proceeding  by  the  government 
for  the  breach  of  the  condition  subsequent 
in  the  charter  is  by  sci're  facias  or  quo  ivar- 
ranto.  Chesapeake  &•  O.  Canal  Co.  v.  /]al- 
ti III  ore  &^  O.  R.  Co.,  4  Gill  &>  J.  (Mil.)  i. 

It  is  not  every  excess  (if  power  nor  every 
omission  of  duty  that  produces  the  effect 
of  forfeiting  a  charier.  Tlie  public  must 
iiave  an  interest  in  the  act  done  or  omitted 
to  i)e  done.  If  it  is  confined  to  the  corpo- 
ration, and  in  no  wise  affects  the  commu- 
nity, it  should  not  be  considered  as  of  those 
conditions  upon  which  tlie  grant  is  made. 
In  order  to  a  forfeiture  there  must  be 
something  wrong  done,  arising  from  wilful 
abuse  or  improper  neglect ;  there  must  be  a 
plain  abuse  of  power,  by  which  the  corpo- 
ration fails  to  fidfil  the  design  anfl  purpose 
of  its  organization.  The  acts  of  misuse 
or  non-user  must  be  touching  matters  wlii  . 
are  of  the  essence  of  the  contract  between 
the  sovereign  and  the  corporation,  and  they 
must  be  wilful  and  repeated.  Harris  v. 
Mississippi  Valley  &•  S.  I.  K.  Co.,  51  Miss. 
602. 

Where  an  act  or  omission  is  not  made  by 

*  Dissolution  of  corporations,  see  note,  9  L. 

R.  A.  33. 

Mer<!  insolvency  will  not  work  a  dli^soluiion 
of  corporation,  see  note,  2  L.  R.  A.  25O. 
4  D.  R.  D.— 9. 


statute  a  cause  of  forfeiture,  irrespective  of 
its  intent  or  character,  such  act  cannot  be 
made  the  basis  of  an  action  to  forfeit  the 
charter  of  a  C(jrporation,  unless  it  is  inten- 
tional or  v(jluntary,  ot  is  such  neglect  as 
indicates  an  inrlitference  to  the  demands  of 
public  duty,  or  so  material  a  disobedience 
of  law  as,  within  establishefl  rules,  would 
warrant  a  judgment  of  dissolutif)n.  People 
V.  Atlantic  Ave.  R.  Co.,  48  Am.  &^  Kn^.  A'. 
Cas.  688,  r25  A^.  V.  513,  26  A^.  A".  A\p.  622. 
35  A'.  V.  .S'.  A".  872;  aj/irininj^'-  57  ////;/  378, 
32  A'.   V.  .V.  a:  717,  10  yV.    )'.  Siipp.  907. 

Where  a  corpf)ration  has  been  formed  by 
the  consolidation  of  several  companies  by 
authority  of  law,  a  court  of  equity  has  no 
jurisdiction,  upon  the  application  of  a 
bondholder  and  stockliolder  in  one  of  the 
original  companies,  to  dissolve  the  consoli- 
dated company  on  the  ground  that  it  was 
designed  and  created  for  a  fraudulent  pur- 
po.se ;  nor  on  the  further  ground  that  the 
steps  taken  in  organizing  were  defective. 
Terhune  v.  Midland  R.  Co.,  16  Am.  &>  Eni(. 
R.  Cas.  665,  38  N.J.  Kq.  4.73. 

The  Corporation  Act  of  Oregon,  section 
19,  provides  that  a  majority  of  the  stock- 
holders may  authorize  a  dissolution  of  a 
corporation.  Held,  that  a  vote  of  the 
stockholders  authorizing  a  dissolution  did 
not  of  itself  dissolve  the  corporation  nor 
compel  the  directors  to  do  so,  and  that  the 
act  of  dissolution  must  proceed  from  the 
directors,  who  alone  can  exercise  the  cor- 
porate powers.  IVallamet  Falls  C.  «S^  L. 
Co.  V.  Kittrid^e,  5  Sawy.  ( U.  S.)  44. 

A  state,  like  any  other  stockholder  in  a 
corporation,  may  sell  or  dispose  of  its 
interest  in  the  corporation  if  it  chooses  to 
do  so,  and  such  a  sale  docs  not  dissolve  the 
corporation.  La  Grunge  iS^  M.  R.  Co.  v. 
Rainey,  7  Coldw.  (  7'enii.)  420. 

2.  Kxpiratioii  of  charter.* — Hy  an 
existing  general  law  ((}a.  Code,  §  1684) 
every  corjjoration  is  disscjived  by  expiration 
of  its  charter.  As  the  constitiititni  declares 
that  law^  general  in  tiieir  nature  shall  have 
uniform  operation  throughout  the  state, 
the  Western  &  Atlantic  R.  Co.  was  dis- 
solved when  its  charter  expired.  Logan  v. 
Western  &•  A.  R.  Co.,  87  Ga.  533,  13  ,S".  E. 
Rep.  516. 

Upon  the  expiration  of  the  term  of  the 
existence  of  a  corporation  as  limited  by  its 

*  [)issoluti(jn  of  corporation  by  terms  of 
charter  and  bv  ticcrec  of  court,  see  note,  y  L. 
R.  A.   274. 
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charter  it  becomes  extinct,  no  formal  decree 
of  dissolution  is  necessary,  and  a  judgment 
thereafter  rendered  against  it  in  an  action 
then  pcndinf;  is  void,  unless  the  action  be 
coiuiiiued  by  order  of  the  court,  as  provided 
by  the  act  of  1832,  N.  Y.  Laws  of  1S32,  ch. 
295,  to  prevent  the  abatement  of  actions 
by  or  a^ainsc  corporations.  S/iir^es  v. 
Vaniiivbill.  jt,  A'.  1'.  3S4. 

If  ail  act  of  incorporation  fixes  a  definite 
time  in  which  the  charter  shall  expiie,  when 
the  time  fixed  arrives  the  corporation  is 
dis?ol\cd.  But  if  its  continuance  beyond 
a  fixed  time  is  made  to  depend  upon  the 
performance  of  a  certain  condition,  the 
nonperformance  is  merely  ground  for  for- 
feiture, which  can  only  be  taken  advantage 
of  by  the  stale.  La  Grange  &•  M.  R.  Co. 
V.  Raiiicw  7  Coldu<.  {Tenii.)  420. 

.*$.  Failure  to  bejjiii  construction 
Milliin  lime  limited.— Under  Mo.  Rev. 
St.  iy8y,  f  2664,  if  a  railway  corporation 
does  not  begin  the  construction  of  its  road 
within  two  years,  and  within  one  year  there- 
after expend  thereon  not  less  than  ten  per 
ci'nt.  of  the  capital  stock,  such  failure  'pso 
facto  extinguishes  its  corporate  powers  and 
existence,  and  it  accomplishes  not  only  a 
dissolution  of  the  corporation,  but  divests 
the  president  and  directors  of  their  powers 
as  sjich,  and  invests  them  with  the  specific 
powers  enumerated  in  section  25:3.  Ford 
V.  Kansas  City  &^  I.  S.  L.  R.  Co.,  52  A/o. 
Af>p.  439.— O'OTING  In  re  Kings  County 
El.  K.  Co.,  105  N.  Y.  97. 

The  defenrlant  company  did  not  begin  to 
build  its  railroad  until  more  than  two  years 
after  its  organiz  t-  )n,  nor  did  the  sub- 
scribers to  the  cap  'I  stock  sooner  pay  up 
their  subscriptions  and  take  certificates  of 
stock;  but  the  company  was  continuously 
engaged  in  efforts,  requiring  the  expen- 
diture of  money,  to  procure  the  additional 
means  necessary  to  build  the  road.  Held, 
tiiat  these  acts  were  such  an  exercise  of  its 
franchises  as  would  prevent  a  forfeiture  un- 
der section  1079  of  tiie  Iowa  Code.  Youm^ 
v.  \Vthst,-r  City  &^  S.  W.  R.  Co.,7s  fmua  140, 
39  .V.  ff^.  Rt'f,.  234. 

4.  Failure  to  eoni]tIcte  road  witliin 
time  limited.— The  legislature  may  pro- 
vide that  a  cor|)oralion  shall  cease  to  exist 
or  forfeit  a  particular  right  or  privilege  un- 
less it  does  certain  things  within  a  given 
time,  and  in  case  of  such  failure  the  pre- 
scribed consequences  will  follow  of  course 
without  the  intervention  of  a  court,  or  any 


procecfiing  to  declare  or  establish  the  same; 
but  provisions  in  the  statutory  grants  made 
to  the  Northern  P.  R.  Co.,  upon  the  con- 
dition that  tiie  road  will  be  completed 
within  a  certain  time,  have  no  such  effect,  but 
are  simply  conditions  subsequent,  without 
any  special  consequence  prescribed  foi  a 
breach  of  them,  anft  therefore  no  one  can 
cf)mplain  of  any  such  breach  or  take  ad- 
vantage of  it,  except  the  government  of  the 
United  States,  and  it  is  only,  as  declared  in 
the  act,  for  the  puri^ose  of  securing  "  a 
spec  i ,'  completion  of  said  road."  Hiii:;lies 
V.  Mortherii  Pac.  R.  Co.,  13  Am.  <5j  /i«^.  R. 
Cas.  157,  y  Saivy.  {(J.  S.)  313,  18  Ftd.  Rep. 
106.  — Dis'i  iNdUisHiNG  In  re  Brooklyn,  W. 
&  \.  R.  Co.,  72  N.  Y.  24S;  Brooklyn  Steam 
Transit  Co.  v.  Brooklyn,  78  N.  Y.  527. 

A  statute  incorpor.iting  a  railroad  com- 
pany ^whicli  provides  that  if  the  company 
fail  to  construct  and  finish  its  road  within 
the  time  prescribed  by  the  charter  "said 
corporation  shall  be  dissolved  "  is  not  self- 
operating  in  the  event  of  a  failure  to  com- 
plete the  road  within  the  time  limited,  and 
the  corporate  existence  does  not  terminate 
without  judicial  proceedings  and  judgment. 
Day  V.  Oj;;de)isl>iirg/i  &-<  L.  C.  R.  Co.,  35  Am. 
&>  Eiig.  R.  Cas.  102,  107  N.  V.  129,  13  A'.  E, 
Rep.  765,  1 1  N.  Y.  S.  R.  335 ;  reversing  42 
////«  654,  4  A\  ]'.  .s.  A'.  772.— Applying 
Vermont  &  C.  R.  Co.  v.  Vermont  C.  R. 
Co.,  34  Vt.  2  ;  Bank  of  Augusta  7'.  Earle,  13 
Pet.  (U.  S.)  519;  Woodruh  v.  Erie  R.  Co., 
93  N.  Y.  609;  In  re  New  York,  L.  &  W.  R. 
Co.,  99  N.  Y.  12 ;  In  re  Townsend,  39  N.  Y. 
171  ;  In  re  Staten  Island  Rapid  Transit  Co., 
103  N.  Y.  251.  Distinguishing  In  re 
Brooklyn,  W.  &  N.  R.  Co.,  72  N.  Y.  245,  75 
N.  Y.  335;  Brooklyn  Steam  Transit  Co.  v. 
Brooklyn,  78  N.  Y.  525. 

By  the  amendment  in  1889  (N.  Y.  Laws  of 
1889,  ch.  236)  of  the  act  of  1874  (Laws  of 
1S74,  ch.  430),  providing  for  "  the  reorgani- 
zation of  railroads  sold  under  a  mortgage," 
a  reorganized  railroad  corporation  no  longer 
incurs  the  risk  of  a  forfeiture  of  its  charter 
by  a  failure  to  build  an  extension  to  its  road 
so  as  to  complete  it  in  accordance  with  the 
original  plan,  after  the  board  of  railroad 
commissioners  makes  and  files  a  certificate 
that,  in  their  opinion,  the  public  interests 
do  not  require  such  extension.  Reopie  v. 
UUter  Sf  D.  R.  Co.,  128  A^  Y.  240,  28  A^  E. 
Rep.  635,  40  A'.  Y.  S.  R.  280;  affirming  58 
Hun  266.  34  A'.  Y,  S.  R.  983,  12  A^.  Y.  Supp, 
303 
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The  effect  of  the  amendment  is  to  abolish 
tlie  penalty  which  the  original  act  imposjd, 
and  as  there  is  no  clause  in  the  amendatory 
act  saving  pending  prosecutions,  all  actions 
pending  at  the  time  of  its  goint;  into  effect, 
in  which  judgment  had  not  been  rendered, 
were  left  subject  to  the  rule  created  by  the 
amendment,  and  the  certificate  is  a  bar  to 
the  action.  People  v.  Ulster  Sr"  D.  R.  Co., 
128  A'^,  F.  240.  28  A^.  E.  Kep.  635,  40  A'.  Y. 
S.  R.  280 ;  affirmiii^  58  Hun  266,  34  A^.  F. 
^■.  A'.  983,  12  A^.   Y.  Siipp.  303. 

5.  Failure  to  elect  oflieers. — A  fail- 
ure of  a  railroad  company  to  elect  olficers 
or  transact  business  is  not  in  itself  a  disso- 
lution of  the  corporation ;  nor  are  such 
fac'is  sutficient  reason  for  not  making  the 
corporation  a  defendant  in  an  action.  Allen 
V.  Nexu  Jersey  Son t kern  R.  Co.,  49  Ho7ii.  J'r. 
{X.  Y.)  14. 

The  old  board  holds  over  until  their  suc- 
cessors are  elected  and  qualified,  and, 
though  they  may  not  have  had  any  election 
since  the  date  of  the  amended  charter,  the 
corporation  is  not  dissolved  until  it  has  lost 
its  power  to  perpetuate  itself.  So  long  as 
tliere  remains  the  capacity  of  reviving  res- 
toration it  is  not  dead.  Harris  v.  Mis- 
sis</ppt  Valley  &<•  S.  I.  R.  Co.,  51  Miss.  602. 

i%.  Mifsii.ser  of  f  raiicliise.*— The  pro- 
vision of  N.  Y.  Code  of  Civ.  Pro.,  authoriz- 
ing actions  by  the  people  to  annul  a  cor- 
poration, upon  leave  granted  by  the  court 
(§  1798),  furnishes  no  rule  of  liability,  but 
simply  points  out  the  remedy  to  enforce 
duties  or  punish  misconduct  elsewhere  and 
otherwise  determined  to  be  such,  and  fixes 
the  classes  of  cases  in  which,  if  liability 
docs  exist,  such  an  action  may  be  brought. 
J\ople  V.  Atlantic  Ave.  R.  Co.,  48  Am.  &^ 
Kuj^.  R.  Cas.  688,  125  A^.  F.  513,  26  A'.  TT. 
Rep.  622,  35  A^.  Y.  S.  R.  872 ;  affirmine;  57 
Hun  378,  32  A^.  F.  6'.  li.  717,  10  A'.  Y.Supp. 
907. 

N.  Y.  Act  of  i88'  regulating  the  hours  of 
hibor  on  street  rai.way.';,  is  neither  in  form 
nor  substance  an  amendment  of  the  general 
railroad  act,  and  it  imposes  no  duty  vipo'i 
tiie  corporations  described  in  it ;  the  pro- 
hibition and  the  punishment  arc  both  put 
upon  the  officers  and  agents  as  individuals 
and  not  upon  the  corporation  in  its  cor- 
porate capacity  ;  and  so  a  violation  of  the 
act  by  officers    of  a  corporation  is  not  an 

*  Forfeiture  and  dissolution  for  misuser  of 
franchise,  see  note,  8  L.  R.  A.  498. 


offense  against  the  act  "  by  or  under  which 
it  was  created,  altered,  or  renewed,  or  an  act 
amending  tiie  same,"  within  the  meaningof 
N.  Y.  Code.  People  v.  Atlantic  Ave.  R.  Co., 
48  Am.  &^  Eng.  R.  Cas.  688,  125  A'.  F.  513, 
26  A'.  E.  Rep.  622,  35  A'.  1'.  .V.  R.  872;  af- 
finning  57  //////  378,  32  A'.  Y.  S.  R.  717,  10 
A'.  1'.  Supp.  907. 

7.  Xoii-user— Su.snension  of  Inisi- 
iicss.* — The  statute  (Gen.  St.  Minn.  1878, 
ch.  76,  §  11)  provides  that  the  susjicnsion  of 
its  lawful  business  by  a  railroad  company 
for  one  year  shall  be  a  ground  of  forfeiture 
"  of  its  privileges  and  franchises  acquired 
under  the  laws  of  this  state."  But  the  cor- 
poration is  not  to  be  deemed  dissolved  until 
such  forfeiture  is  judicially  ascertained  and 
declared.  State  e.v  rel.  v.  Minnesota  C.  R. 
Co.,  29  j^lni.  &^  P-ng.  R.  Cas.  440,  36  Minn. 
246,  30  A'.  W.  Rep.  816. 

The  Corporation  Act  of  Oregon,  section  16 
(Pr.  Laws,  p.  528),  declares  that  if  any  cor- 
poration shall  neglect  and  cease  t(j  carry  on  , 
its  business  for  any  period  of  six  months, 
its  corporate  powers  shall  cease.  Helil, 
that  such  neglect  did  not  terminate  the  ex- 
istence of  the  corjjoration  as  by  lapse  of 
time,  but  that  it  was  a  cause  of  forfeiture  of 
the  corporate  privileges,  of  whirh  no  one 
but  the  state  could  complai;,  nr  take  ad- 
vantage. Wallamet  Falls  C.  &^  L.  Co.  v. 
Kittridgc,  5  Sauy.  {U.  S.)  44. — Reviewing 
Chesapeake  &  O.  Canal  Co.  v.  Baltimore  & 
O.  R.  Co.,  4  Gill  &  J.  (Md.)  I. 

In  an  action  brought  byplaintiff  to  procure 
the  forfeiture  of  defendant's  charter,  the  com- 
plaint alleged  the  organization  of  defendant 
under  N.  Y.  General  Railroad  Act  (ch.  140, 
Laws  of  1850);  that,  in  accordancewith  one  of 
the  provisions  of  said  act  (§  36).  it  had,  prior 
to  January  25,  1889,  fixed,  by  public  notice, 
regular  times  for  starting  and  running  its 
cars;  that  for  six  successive  days,  beginning 
with  said  day,  defendant  neglected  to  start 
and  run  its  cars  and  to  operate  its  railroad. 
Upon  {lemurrer  to  the  complaint — /lelil,  that 
it  did  not  set  forth  a  cause  of  action.  7'eople 
V.  Atlantic  Ave.  R.  Co.,  48  ^Int.  <S~»  Eng.  R. 
Cas.  688,  125  A'.  Y.  513,  26  A.  E.  Rep.  622, 
35  yV,  Y.  S.  R.  872  ;  affirming  57  Hun  378, 
32  N.   Y.  S.  R.  717,  10  A'.  J'.  Supp.  907. 

The  provision  of  the  Code  of  Civ.  Pro. 
relating  to  actions  for  the  dissolution  of 
corporations  (§  1785),  fixing   the  period  of 

*  Dissolution  of  corporations-  for  misuser  or 
non-user  of  franchises,  see  note,  8  Am.  St.  Rep. 
201. 
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non-user  which  will  j,'ive  a  rifi;ht  of  forfeit- 
ure of  corporate  rit(hts  and  franchises — i.e., 
one  year— makes  a  mere  non-user  for  a  less 
period  no  f^round  for  a  dissolution.  People 
V.  Atlantic  Ave.  R.  Co.,  48  y/w.  S-'  Kng. 
R.  Gf.f.  688,  125  .V.  ]'.  513.  26  N.  K.  R,p. 
622,  35  .\'.  y.  S.  R.  S72  ;  ajjirmiiig  57  lluii 
378,  32  .V.  1'.  S.  R.  717,  10  X.  y.  Sitp/i.  907. 
The  t)rinf,Mns  of  a  mandamus  proceedini; 
by  a  corporation  claiming,'  to  have  the  rit,dit 
to  construct  an  undery;iound  railway,  to 
comi)el  the  commissioner  of  ])uhlic  works 
to  remove  ccitain  pavements,  that  it  may 
proceed  with  the  construction  of  a  road 
not  authoiiz<d  by  charter,  is  not  the  pur- 
suit of  its  lawful  business,  so  as  to  prevent 
a  forfeiture  of  its  charter,  under  the  statute, 
for  suspending;  its  ordinary  or  lawful  busi- 
ness for  one  year.  J'fo/>/ev.  A'f7c>  ]'o>/,-  C 
C.  I'.  R.  Co.,  21  X.  }'.  S///>/>.  373, 66  J/ioi  633, 
50  A'.  ]'.  S.  R.  454;  affirmed  in  137  jV.  y. 
606,  mem.,  51  iX.  3'.  S.  R.  930,  33  A'.E.Re/i. 

744. 

H.  Sale  or  transfer  of  road  or  fraii- 
cliise.— The  sale  of  the  property  of  a  cor- 
poration does  not  work  a  dissolution,  as  the 
charter  and  franchises  are  not  an  incident 
that  is  annexed  to  and  |)asses  with  a  trans- 
fer of  its  property.  Bruffett  v.  Great  West- 
ern R.  Co.,  25  ///.  353.  State  v.  Rives,  5 
Ired.  (N.  Car.)  297. 

A  statute  providing  that  a  corporation 
shall  be  dissolved  by  a  mortgage  sale  of  its 
franchises  and  property,  does  not  terminate 
the  existence  of  the  corporation  till  after  a 
legal  and  valid  sale.  An  illegal  and  fraudu- 
lent sale  does  not  work  a  dissolution. 
White  Mountains  R.  Co.  v.  White  Moun- 
tains (X.H.)  R.  Co.,  50  .^V.  H.  50,  I  Am.  Ry. 
Kep.  146. 

A  lease  and  transfer  of  a  railroad  fran- 
chise and  property  during  the  continuance 
of  the  charter,  though  unauthorized,  does 
not  ipso  facto  dissolve  the  corporation,  so 
as  to  release  subscribers  to  the  capital 
stock.      Troy  &^  R.  R.  Co.  v.  Kerr,  17  IJard. 

(A-.  y.)  581. 

The  elTcct  of  the  sale  of  a  delinquent 
railroad  at  the  suit  of  the  state  to  enforce 
its  statutory  lien,  is  to  transfer  the  title  of 
the  road  and  its  appurtenances  and  corpo- 
rate franchises  to  the  purchaser,  and,  unless 
the  company  is  the  purchaser,  to  dissolve 
the  corporation  ;  anfl  a  suit  in  the  name  of 
a  corporation  thus  dissolved,  brought  more 
than  five  years  after  dissolution,  cannot  he 
maintained  unless  it  appear  that  the  chan- 


cellor has  granted  further  time  for  closing 
the  business  of  the  dissolved  corporation. 
Rogersville  &>  J.  R.  Co.  v.  Kyle,  14  Am.  &* 
Eng.  R.  Cas.  576,  9  Lea  {Tenn.)  691. 

The  respondents  (railway  corporation.s) 
were  each  endowed  with  land  grants  in  con- 
nection with  their  other  chartered  privi- 
leges, and,  after  completing  the  respective 
railroads  authorized  by  their  charters,  dis- 
posed of  and  transferred  the  same  to  an- 
other railway  corporation,  reserving,  how- 
ever, the  granted  lands  and  certain  corpo- 
rate rights  to  themselves ;  and  since  that 
time,  to  wit,  for  several  years,  such  other 
C(3rporation  has  claimed  to  own,  and  has  in 
fact  controlled  and  operated,  the  railroads 
so  transferred ;  and  these  respondents 
thereupon  altogether  ceased  to  control  or 
operate  such  roads,  and  disclaim  any  inter- 
est therein,  and  have  never  since  transacted 
any  business  as  railroad  coporations,  exer- 
cising only  such  franchises  as  pertained  to 
the  land  grants  held  by  them.  The  terms 
of  such  transfer,  separation,  and  reservation 
of  franchises  were,  however,  never  sanc- 
tioned by  the  legislature.  Held,  in  quo 
warranto  proceedings  in  behalf  of  the  state, 
that,  upon  the  facts  disclosed  and  admitted 
upon  the  record,  a  case  is  made  warranting 
a  judgment  of  forfeiture,  and  for  a  dissolu- 
tion of  both  corporations.  (Berry,  J.,  dis- 
senting.) State  ex  rel.  v.  Minnesota  C.  R. 
Co.,  29  Am.  &*  Eng.  R.  Cas.  440,  36  Minn. 
246,  30  A^  \V.  Rep.  816. — Reviewing  Conro 
V.  Port  Henry  Iron  Co.,  12  Barb.  (N.  Y.)  27. 

A  number  of  stockholders  of  the  Gulf, 
Colorado  &  Santa  Fe  R.,  through  one  of 
their  number  and  in  his  name,  purchased 
all  the  stock  and  outstanding  bonds  f)f  the 
Central  &  Montgomery  R.,  and  destroyed 
the  latter,  intending  to  sell  that  road  to  the 
Gulf,  Colorado  &  Sante  Fe  R.  Co.  The 
stockholders,  iiovvever,  never  bought  the 
Central  &  Montgomery  R.,  except  as  they 
might  have  acquired  an  interest  in  it  by  the 
purchase  of  the  shares  of  stock  and  bonds. 
The  stockholder  in  whose  name  the  pur- 
chased stock  stood,  for  the  benefit  of  him- 
self and  those  interested  witli  him,  made  a 
proposition  to  the  Gulf,  Co'orado  &  Santa 
Fe  R.  Co.  to  sell  the  Central  &  Montgomery 
road,  wliich  was  accepted.  Held,  that  the 
purchase  and  destruction  of  the  stock  and 
bonds,  and  subsequent  sale  by  the  stock- 
holders of  the  Gulf,  Colorado  &  Santa  Fe  R. 
Co.,  did  not  operate  as  a  dissolution  of  tiie 
Central  &  Montgomery  R.  Co.  so  as  to  re- 
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lieve  it,  as  a  corporation,  from  its  debts  and 
oDligations;  and  that  its  road  and  fran- 
chise were  still  subject  to  sale  under  execu- 
tion, issued  on  a  judgment  in  favor  of  the 
creditors  of  the  Central  &  Montgomery  R. 
Co.  Gulf,  C.  &^  S.  F.  J\\  Co.  V.  Af orris,  35 
Am.  &>  Eng.  R.  Cas.  94,  67  Tex.  692,  4  S. 
IV.  Rep.  156. 

{>.  Surrender  of  fraiicliise.  —  A  cor- 
poration may  be  dissolved  by  a  surrender 
of  its  franchises  and  the  accejjtance  of 
tliem  by  the  legislature.  McMahan  v. 
Morrison,  16  /;/(/.  172. 

The  general  doctrine  appears  to  be  that 
it  is  essential  that  the  government  should 
accept  the  surrender  of  a  charter  of  a  cor- 
poration to  effect  its  dissolution.  A  dilTer- 
ent  rule  may  prevail  where,  by  the  act  of 
incorporation,  the  stockholders  are  made 
individually  liable  for  the  debts  of  the  cor- 
poration. La  Grange  <S-»  M.  R.  Co.  v. 
Rainey,  7  Coldw.  (  I'eun)  420. 

10.  Waiver  of  forleitiire  by  legis- 
lative aet. — By  an  act  of  the  legislature 
recognizing  the  existence  of  the  corpora- 
tion, all  previous  acts  of  forfeiture  are 
waived.  State  v.  Mississippi,  O.  &*  R.  R.R. 
Co.,  20  Ari:  495. 

II.  PROCEEDINQS  TO  DISSOLVE  OR  WIND  UP. 

11.  Ill  ffeiieral. — If  a  corporation  has, 
by  its  own  acts,  ceased  to  exist,  or  lias  suf- 
fered acts  which  have  destroyed  its  exist- 
ence, it  is  as  fully  and  entirely  dissolved  as 
if  declared  so  by  a  court  of  competent  juris- 
diction. Carey  v.  Cincinnati  &^  C.  R.  Co., 
5  Jirwa  357. 

If  a  corporation  has  ceased  to  exist,  a 
party  thereby  injured  or  benefited  may 
bring  a  suit  without  first  bringing  a  suit  to 
Iwivc  the  corporation  declared  terminated. 

rey  v.  Cincinnati  (3^  C.  R.  Co.,  5  lo^va  357. 

,\  forfeituie  must  be  judiciously  inquired 
i.i  -  but  a  dissolution  need  not  be.  Chesa- 
peake is^  O.  Canal  Co.  v.  Baltimore  &•'  O.  R. 
Co.,  4  Gill  &^  J.  (A/tl.)  I. 

An  action  by  the  state  in  the  name  of  the 
attorney-general  is  always  within  the  control 
of  the  state  as  the  sole  party  interested  to 
prosecute  or  abandon  at  its  will  or  pleasure, 
and  it  may,  through  its  legislature,  not  only 
discontinue  the  action,  but  waive  or  abolish 
causes  of  forfeiture,  declare  rights  of  action, 
and  limit  the  operation  of  the  statute  by 
forbidding  the  prosecution  of  such  an  ac- 
tion in  specified  cases.  People  v.  Ulster  <S^ 
D.  R.  Co.,  128  A^.  J'.  240,  28  N.  E.  Rep.  635, 


40  X.  y.  S.  R.  280;  affirming  58  Hun  266, 
34  A'.  V.  S.  R.  9S3,  12  a:  V.  Supp.  303. 

The  court  will  not  make  an  order  for  the 
dissolution  of  a  corporation  if  it  would 
prejudice  the  public  welfare  or  the  interest 
of  the  corporators.  In  re  Credit  Mohilier, 
10  Phila.  (Pa.)  2. 

A  company  incorporated  under  an  act 
stating  that  the  construction  of  the  worlis 
authorized  is  to  public  advantage  will  not 
be  ordered  to  be  wound  up,  unless  it  is 
shown  that  there  is  no  other  process  by 
which  its  flilficulties  can  be  overcome.  In 
re  E.vnioutk  Docks  Co.,  L.  R.  17  Eq.  iSi,  43 
L.J.  Cli.  no,  29  L.  T.  573.  22  /K  R.  104. 

12.  Iiiterpretiiijf  statutory  provi- 
kIoiis. — La.  Act  of  March  16,  1S4S,  ^  3,  to 
distribute  the  assets  of  the  Mexican  Gulf 
R.  Co.,  authorized  an  equitable  compromise 
between  the  state  and  other  claimants  ;  but 
a  compromise  by  which  about  half  the 
funds  were  relinquished  to  one  of  them 
whose  claim  was  but  a  sixth  of  that  of  the 
state  was  inequitable.  The  fimds  should 
have  been  divided  pro  rata.  State  v.  Mex- 
ican Gulf  R.  Co.,  5  La.  Ann.  333. 

N.  Y.  Laws  of  1886,  ch.  310,  providing  that 
whenever  a  corporation  is  dissolved  by  a 
legislative  act  it  shall  \  .  the  duly  of  the 
attorney-general  to  bring  a  suit  to  wind  up 
its  affairs,  is  jjrospective  in  its  operation 
and  has  no  ap[)lication  to  the  Broadway 
Surface  R.  Co.,  which  was  dissolved  a  few 
days  prior  to  its  passage.  People  v.  O'Brien, 
36  Am.  &>  Eng.  R.  Cas.  78,  iii  X.  Y.  i,  18 
A'.  E.  Rep.  692,  19  N.  Y.  S.  R.  173;  rc^'ers- 
ing  10  X.   Y.  S.  R.  596,  45  Hun  519. 

Pa.  Act  of  1856,  in  relation  to  dissolving 
corporations,  applies  to  sucli  as  are  directly 
incorporated  by  the  legislature.  In  re 
Credit  Mohilier,  10  Phila.  [Pa.)  2, 

The  Vermont  legislature,  by  tlie  acts  of 
November  18  and  25,  1858,  in  regard  to  the 
time  of  completion  of  the  Vermont  &  Can- 
ada R.,  and  the  mode  of  operation  of  that 
road,  in  case  the  charter  of  that  comjjany 
should  become  ff)rfeited,  did  not  undertake 
to  declare  a  forfeiture,  but  oidy  U)  prcscril)e 
the  consequences  to  flow  from  certain  future 
acts  and  omissions  on  the  |)art  of  that  com- 
pany. The  question,  therefore,  whether  a 
forfeiture  of  the  charter  of  that  company 
has  occurred  can  only  be  determined  in  a 
proper  judicial  proceeding,  brought  on  be- 
half of  the  public  for  the  purpose  of  testing 
that  question.  Vermont  (S~»  C.  R.  Co.  v. 
I'ermonf  C.  R.  Co.,  34  Vt.  i.— Al'lM.IKD  IN 
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Day  V.  Ogdensburgh  &  L.  C.  R.  Co.,  107  N. 
Y.    \2().—Bruffett  v.   Great  Western  R.  Co., 

25  ///•  353- 

Where  a  railway  company  has  been  reg- 
istered under  the  Companies   Act    1862,  it 
may  be  wound   up  under  that  act.     In  re 
Ennis  &^  II'.  C.  K.  Co.,  L.  R.  3  Ir.  C/i.  94. 
Tlic    exception    of    "railway   companies 
incorporated  by  act  of  parliament,"  in  sec- 
tion 199  of  the  Companies  Act  1862,  does 
not  include  a  registered  tramway  incorpo- 
rated by  special  act,  and  such  company  may, 
therefore,  be  wound  up  under  that  section. 
In  re  Brentford  &>  I.  Tramways  Co.,  L.  R. 
26  Ch.  I).  527,  53  L.  J.  Ch.  D.  624,  50  L.  T. 
580,  32  W.  A'.  895. 

Nor  does  the  exception  apply  to  a  com- 
pany whose  principal  object  is  the  construc- 
tion of  docks,  although  it  has  power  to 
make  a  branch  railway.  In  re  E.xmouth 
Docks  Co.,  L.  R.  17  Eq.  181,  43  L.J.  Ch.  no, 
29  L.  7".  573,  22  \V.  R.  104. 

Hy  decree  of  the  federal  circuit  court  the 
proiierty  of  the  Wilmington  &  Reading  R. 
Co.,  so  far  as  situated  in  Pennsylvania  and 
held  under  grants  by  that  state,  "  but  ex- 
clusive of  the  franchises  granted  by  the 
state  of  Delaware,"  was  sold.  Subsequently, 
the  Delaware  legislature  passed  an  act  to 
incorporate  the  purchasers  at  such  sale, 
which  purported  to  vest  the  purchasers, 
among  other  things,  with  the  privileges  and 
franchises  of  the  corporation,  as  whose 
property  the  same  was  sold,  and  all  that 
might  have  been  granted  thereto  or  con- 
ferred thereupon  by  any  act  or  acts  of 
assendily  whatever  in  force  at  the  time  of 
such  sale.  Held,  that  such  act  did  not 
operate  as  a  dissolution  of  the  Wilmington 
&  Reading  Co.,  and  that,  therefore,  dei)ts 
owing  to  such  corporation,  or  judgments  of 
record  in  its  favor,  were  not  extinguished  ; 
but  that  the  corporation  was  dormant  and 
incapable  of  taking  any  action  upon  or 
assigning  such  debts  ahd  judgment ;  and 
hence,  that  the  new  corporation  coidd  not 
acquire  any  right  to  a  judgment  entered  in 
favor  of  the  old  corporation  before  the  sale, 
as  it  did  not  pass  to  the  new  corporation  by 
virtue  of  the  act  of  assembly  or  hy  virtue  of 
the  sale  and  conveyance.  \Vihnin};ton  &^ 
R.  R.  Co.  V.  Doivnward,  {Det.)  35  ^lni.&* 
Eni,'-.  R.  Cas.  87,  14  At/.  Refi.  720. 

\X\.  Who  entitled  t(»  Hiu>  or  npply 
for  wliuUiijjf-up  order. —  The  right  to 
declare  a  forfeiture  of  a  charter  belongs  to 
the   state  alone,  and  therefore  the  courts 


cannot  entertain  a  bill  by  an  individual  for 
that  purpose ;  yet  if  a  bill  prays  also  for  the 
appointment  of  a  receiver,  the  court  may 
retain  it  for  the  purpose  of  granting  such 
relief.  Gaylord  v.  /•/.  Wayne,  M.  &"  C.  R. 
Co.,  6B/SS.  (U.  S.)  286. 

Neither  a  stockholder,  as  such,  nor  the 
corporation  itself  can  maintain  an  action  in 
equity  for  the  purpose  of  winding  ui>  the 
business  of  the  corporation.  Hinckley  v. 
Pfister,  83  Wis.  64,  53  N.   W.  Rfp.  21. 

The  holder  of  a  railway  mortgage  bond 
with  overdue  coupon  attached  is  not  a 
creditor  of  tiie  company  issuing  such  bond 
within  the  meaning  of  tlie  Companies  Act, 
entitling  him  to  bring  a  petition  for  wind- 
ing up,  where,  by  tiie  terms  of  the  trust 
deed  under  which  the  bond  was  issued,  his 
right  of  action  is  through  the  trustees  only. 
In  re  Urn^^uay,  C.  &>  H.  R.  Co.,  L.  R.  1 1  C/t. 
D.  372,  48  /,./.  Ch.  I).  540,  27  // ■.  R.  571.— 
Approvf.D  in  Re  Chapel  House  CoUiery 
Co.,  L.  R.  24  Ch.  D.  259,  52  L.  J.  Ch.  934, 
49  L.  T.  575,  31  W.  R.  933.  DiSTiNGUi.siir.D 
IN  Re  Olathe  Silver  Min.  Co.,  L.  R.  27  Ch. 
D.  278,  33  W.  R.  1 2. 

Where  a  bondholder,  as  a  creditor  of  a 
railway  company,  presents  a  petition  for 
winding  up  under  section  91  of  the  Com- 
panies Act,  regard  must  be  had  to  the 
wishes  of  the  other  bondiiolders,  and  where 
all  of  the  m  are  opposed  to  the  petition  it 
will  be  dismissed.  In  re  L'rngiiay,  C.  &^  H. 
R.  Co.,  L.  R.  1 1  Ch.  D.  372,'  48  L.  J.  Ch. 
D.  540,  27  //'.  /\'.  57!.— Ai'i'KOVF.i)  IN  Re 
Chapel  House  Colliery  Co.,  L.  R.  24  Ch.  D. 
259,  52  L.  J.  Ch.  934,  49  L.  T.  575,  31  W.  R. 
933.  DiSTiNCUiSHKi)  IN  Re  Olathe  Silver 
Min.  Co.,  L.  R.27  Ch.  D.  278,  33  W.  R.  12. 
The  general  rule  that  an  un[)aid  creditor  is 
entitled  as  of  a  right  to  a  winding-up  order 
is  subject  to  the  exception  that  where  all  the 
other  creditors  are  opposed  to  the  petition, 
and  the  petitioning  creditor  will  not  be  in 
any  better  position  by  obtaining  the  order, 
it  will  be  refused.  ///  re  Uruguay,  C.  &>  H. 
R.  Co.,  L.  R.  11  Ch.  D.  372,  48  L.J.  Ch.  I). 
540,  27  W.  R.  571.— Api'Roviu)  in  Re 
Chapel  House  Colliery  Co.,  L.  R.  24  Ch.  D. 
259,  52  L.  J.  Ch.  934,  49  L,  T.  575,  31  W.  R. 
933.  DlsTiNnuisHF.i)  IN  Re  Olathe  Silver 
Min.  Co.,  L.  R.  27  Ch.  D.  278,  33  W.  R,  12. 
14.  Uonlpnrt.v  in  iiitorcHt  iiiiiHt  miic. 
—  An  answer  to  a  bill  filed  to  obtain  a  dis- 
solution of  a  corporation  alleged  that  the 
suit  was  prosecuted  at  the  instigation  and 
in  the  intercs":  of  certain  rival  corporations, 
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and  that  the  plaint i(T  was  not  the  real  party 
in  tlie  suit.  On  a  motion  for  the  a[)point- 
nient  of  a  receiver  an  allidavit  was  read  by 
the  plaintifT  which  did  not  deny  these  alle- 
gations. Held,  that  for  the  purpose  of  the 
motion  the  alle<jaiions  must  be  taken  as 
true,  and  are  fatal  to  the  suit.  Waterlmry 
V.  Mcrcluxnis'  Union  E.\f>.  Co.,  3  AM.  Pr.  N. 
S.  (/V.  V.)  163. 

15.  ltij;:lit  of  rtolieiiturt;  liohlcr  to 
apply.  —The  court  will  not  make  a  winding- 
ui)  order  against  a  railway  company  on 
petition  of  a  debenture  holder  who  has  not 
lirst  tried  the  n  .nedy  provided  by  the  com- 
pany's special  act — viz..  the  appointment  of 
a  receiver.  /;/  ri'  Kxmoiitlt  Docks  Co.,  43  I.. 
J.  Lit.  no,  L.  R.  17  Eq.  181. 

Tlie  exercise  by  one  of  his  remedy  as  a 
debenture  holder  did  not  deprive  him  of  his 
right  as  an  ordinary  creditor  to  present  a 
winding-up  petition,  and  he  was  entitled  to 
the  order.  In  re  Portsmouth  Tramways  Co., 
I1S92I  2  C/i.  362.— No  1'  For. LOWING  In  re 
Brentford  &  I.  Tramways  Co.,  26  Ch.  D.  527  ; 
In  re  Heme  Bay  Waterworks  Co.,  10  Ch.  D. 
42. 

1(».  Parties. — A  bill  to  dissolve  a  rail- 
way company  also  sought  relief  against  a 
construction  company,  to  which  complain- 
ant alleged  certain  shares  of  stock  and  cer- 
tain bonds  of  the  original  company  were 
fraudulently  transferred  by  the  directors  of 
the  original  company,  and  asked  that  the 
stock  and  bonds  be  surrendered,  //c///,  that 
the  directors  of  the  construction  company 
were  proper  |)arties,  with  a  view  to  a  dis- 
covery. Terlnine  v.  Miillaiui  R.  Co.,  \6Am. 
&>  Eng.  K.  Cas.  665,  38  X./.  Eq.  423. 

In  a  proceeding  under  the  New  York 
statute  to  dissolve  a  corporation  on  the 
ground  of  a  failure  to  carry  on  its  business 
for  over  a  year,  it  a[)|)eared  that  the  defend- 
ant corporation  claimed  to  have  succeeded 
to  the  charter  rights  of  a  former  one,  and  it 
was  alleged  that  the  forii'er  corporation 
censed  to  exist  before  tiie  transfer,  and 
therefore  the  defendant  obtained  no  rights 
thereunder.  livlit,  that  such  former  cor- 
poration was  a  proper  party.  Peoplev.  AVw 
York  C.  C.  U.  K.  Co.,  50  .V.  V.  S.  R.  454,  66 
Hun  633,  mem.,  21  i\.  V.  Su/>/>.  373  ;  affirmed 
in  51  A^.  1'.  .v.  R.  930,  33  A-.  E.  Rep.  744. 

17.  Suftlrlciicy  of  com  plaint.— 
Where  it  is  sought  to  dissolve  a  corporation 
on  the  ground  that  it  had  never  assumed 
the  performance  of  the  business  for  which 
it  was  created,  a  complaint  alleging  that  it 


never  commenced  the  construction  of  its 
road,  neither  had  it  taken  any  steps  to  con- 
demn lands  for  right  of  way,  is  suiricient. 
People  v.  Neui  York  C.  C.  U.  R.  Co.,  50  .V. 
Y.  S.  R.  454,  66  Nun  633,  tnem.,  2i  A\  V. 
Supp.  373:  affirmed  in  51  N.  V.  S.  R.  930, 
33  N.  E.  Rep.  744. 

18.  Matters  of  defense. — Where  a 
railroad  corporation  has  abandoned  its 
business  and  neglected  to  wind  up  its 
afTairs,  the  fact  that  it  received  its  franchise 
from  other  states  as  well  as  Connecticut  is 
not  sullicient  reason  for  a  refusal  of  a  court 
to  dissolve  the  corporation,  under  the  Con- 
necticut act  of  1869,  ;is  the  dissolution 
would  only  affect  its  franchise  and  properly 
in  Connecticut.  Hart  v.  Boston,  H.  &*  E. 
R.  Co.,  40  Conn.  524. 

Neither  is  the  fact  that  the  company  is  in 
bankruptcy,  and  its  prf)pcrty  in  the  hands 
of  an  assignee,  a  sufficient  reason  for  re- 
fusing to  dissolve  the  corporation  and  wind 
up  its  business,  //art  v.  Poston,  //.  &^  /Z. 
/\.  Co.,  40  Conn.  524. 

The  Connecticut  act  of  1869  provides 
that  a  court  shall  proceed  to  wind  up  the 
affairs  of  a  corporation,  where  the  corpora- 
tion has  abandoned  its  business  and  neg- 
lected for  an  unreasonable  time  to  wind  up 
its  afTairs  ;  therefore  the  fact  that  such  aban- 
donment has  been  involuntary,  that  is,  com- 
pelled by  legal  process  and  other  causes 
which  it  could  not  control,  is  not  sufBcient 
ground  for  a  court  refusing  such  relief, 
//art  v.  Boston,  //.  6^  E.  A'.  Co.,  40  Conn. 
524. 

19.  Burden  of  proof.— Upon  the  trial 
of  an  action  brought  by  the  attorney-gen- 
eral in  the  name  of  the  jieople,  under  N. 
Y.  Code  of  Civ.  Pro.  ?  1798,  to  enforce  the 
forfeiture  of  the  charter  of  a  corporation,  it 
is  incumbent  upon  the  state  to  show  that  a 
cause  of  forfeiture  has  not  only  been  in- 
curred by  the  defendant,  but  that  it  con- 
tinues to  exist ;  that  its  existence  involves 
some  public  interest,  and  ti.at  the  CJ)urt  has 
authorized  the  bringing  of  the  action.  /\-o- 
ple  V.  Ulster  Sf  D.  R.  Co.,  128  A'.  J'.  240,28 
A'.  E.  Rep.  635,  40  A'.  1'.  S.  R.  2S0;  affirm- 
ing  5S  //„„  266.  34  A^  v.  S.  R.  983,  12  N. 
Y.  Supp.  303. 

20.  Court  must  act  in  n  elcnr  ease. 
— Where,  in  a  proceeding  by  the  attorney- 
general  in  behalf  of  the  state  for  the  disso- 
lution of  a  corporation  under  the  statute, 
the  facts  clearly  bring  the  case  within  its 
terms,  it  is   mandatory  upon  the  court  to 


s 

6 


:vff 


i 


in®- 


136 


DISSOLUTION  ;    WINDING   UP,  31-33. 


■^■'   ,11 


m 


declare  a  forfeiture.  SiiUe  ix  rd.  v.  Min- 
nesot'i  C.  J\.  Co.,  29  Am.  iT-^  E>i^.  /\.  Ois. 
440,  36  Minn.  246,  30  A\  W.  Kep.  Si 6. 

31.  ForCoiture  not  eiifVn-cod  or  In- 
quired into  <'oHaterall.y.— The  power 
to  declare  a  forfeiture  of  the  francliises  of  a 
corporation  for  the  non-fulfilmcnt  of  obli- 
gations prescrii)cfl  in  its  charter  is  exclu- 
sively in  tiie  slate,  by  proceedings  directly 
for  that  pur[)Ose.  A  forfeiture  canno'  be 
taken  advantage  of  or  enforced  co'l'itf  Mv 
or  Incidentally,  or  in  any  othc  ■  nio 

by    the    direct    i)roccediiig.       J\:V  vi 

Southern  K.  Co.  v.  Lon^'^  h'ranr/i  Cci.i  /a,  y) 
N.  J.  L.  28,  14  Am.  Ry.  Rep.  211. 

Where  a  proceeding  is  against  u  m' ^jora- 
tion,  organized  in  another  slate,  to  si  t  asi'. 
a  conveyance  of  real  eslate,  the  question  of 
the  company's  corporate  existence  may  be 
inquired  into ;  and  so  may  the  question  as 
to  whether  it  had  lost  ils  corjioratc  exist- 
ence. But  mere  irregularities  relating  to 
its  creation  and  organization  cannot  be  in- 
quired into,  thougii  they  might  be  ground 
of  forfeiture  in  the  state  of  its  creation. 
Carey  v.   Cincinnati  &•  C.  A'.  Co.,   5  /an'a 

357. 

32.  Appointment   and  powers  of 
receiver    or   liquidator.— Where    the 

dissolution  of  a  corporation  is  had  by  act 
of  assembly  or  by  decree  of  court,  it  is 
proper  to  appoint  a  suitable  person  by  the 
repealing  act,  or  a  receiver  by  the  court,  to 
collect  and  apply  the  assets  of  the  annulled 
body  in  the  discharge  of  iis  liabilities. 
And  it  is  competent  to  select  another  cor- 
poration, as  well  as  a  natural  person,  to  ad- 
minister the  assets,  li'estern  A\  C.  R.  Co. 
V.  Rollins,  82  A'.  Car.  523. 

Under  Mass.  Gen.  St.  ch.  68,  §S  36,  37. 
continuing  corporations  whose  charters  had 
been  annulled  for  tliree  years  for  ihe  pur- 
pose of  prescribing  or  defending  suits,  and 
for  winding  up  their  business,  a  judgment 
recovered  against  a  corporation  after  the 
expiration  of  three  years  from  the  repeal  of 
its  charter  is  void  where  no  receiver  has 
been  appointed.  Thornton  v.  Marginal 
Freight  R.  Co.,  123  A/ass.  32. 

Where,  after  commencement  of  proceed- 
ings to  wind  up  a  company,  an  English 
creditor  carrying  on  business  in  a  foreign 
country  issues  execution  against  the  goods 
of  such  company  on  a  judgment  obtained 
in  a  foreign  country,  he  cannot  retain  the 
proceeds,  but  must  hand  them  over  to  the 
official  liquidator.      ///  re  Oriental  Inland 


Steam  Co.,  30  L.  T.  317,  22  W.  R.  622; 
affirmed  in  31  L.  T.  5,  22  \V.  R.  810.  L.  R.  9 
Ch.  557,  43  I-  /•  Ch.  699. 

The  proceeds  of  a  distress  levied  by  a 
railway  company,  being  owners  of  a  canal, 
to  recover  tolls  on  the  barges  of  a  carrying 
company  after  a  resolution  luis  been  passed 
for  voluntarily  winding  up  such  company 
belong  to  the  olikial  liquidator.  In  re 
Traders  A\  S.  Carrying  Co.,  44  L.  J.  Ch. 
172,  Z.  R.  19  K<j.  60,  23  W.  Jk.  205,  31  L.  T. 
716. 

In  the  compulsory  winding  up  of  a  com- 
pany formed  to  construct  a  railway  in 
Brazil,  the  court  sanctioned  the  sale  by  the 
oT;ri;il  liquidator  of  all  the  company's 
a:L-.c.v  Ml  B'-azil,and  the  release  of  all  rights 
a^.i'ii:  t  c  iiributories  there,  in  considera- 
tion of  the  payment  of  a  lump  sum.  In  re 
Paraguassu  Steam  Tramroad  Co.,  42  L.  J. 
Ch.  442,  27  Z.  7'.  509,  21  W.  R.  68;  reversed 
in  L.  R.  8  Ch.  254,  42  L.  J.  Ch.\o^„  28  L.  T. 
50,  21   W.  R.  249. 

A  company  is  not  insolvent  within  the 
meaning  of  an  act  requiring  parliamentary 
deposits  to  be  paid  to  the  liquidator  in  case 
of  insolvency,  because  it  is  wound  up  as 
unable  to  pay  its  debts ;  only  such  part  of 
the  deposit  is  payable  to  the  liquidator  as, 
after  exhausting  the  unpaid  capital,  is  re- 
quired to  satisfy  the  creditors.  ///  re  Brad- 
ford Tramway  Co.,  46  L.  J.  Ch.  D.  89,  35  L. 
T.  827,  L.  R.  4  Ch.  Z>.  18,  25  W.  R.  88 ;  re- 
rersing  L.  R.  2  Ch.  D.  373,  34  L.  T.  478,  24 
IV.  R.  815. 

3.'J.  Claims  provable  in  England.— 
Claims  for  getting  a  railway  bill  through 
parliament  are  debts  incurred  on  account 
of  the  promotion  of  the  company ;  and  the 
court,  under  the  discretion  given  by  the 
Railways  Abandonment  Act  1869,  §  5,  will 
not  hold  it  reasonable,  as  between  such 
creditors  and  the  surety  to  the  bond,  that 
their  claims  should  be  paid  out  of  the 
bond,  which,  by  the  warrant  for  the  aban- 
donment, has  been  directed  to  be  applied 
as  part  of  the  assets  of  the  company.  In 
re  Brampton  &•  L.  R.  Co.,  L.  R.  10  Eg.  613, 
39  L.  J.  Ch.  681,  iS  fr.  R.  994,  23  L.  T.  356. 
— Followed  in  Re  Barry  R.  Co.,  46  L.  J. 
Ch.  D,  206,  L.  R.  4  Ch.  D.  315,  37  L.  T.  125, 
25  W.  R.  201. 

Where  the  promoters  of  a  railway  com- 
pany raise  the  money  for  the  parliamentary 
deposit  at  a  bank  upon  their  personal  se- 
curity, and  arrange  with  the  provisional 
committee  that  the  interest  payable  on  the 
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advance  shall  be  paid  by  the  company, 
upon  the  undertaking  being  abandoned  and 
a  winding-up  order  made,  a  claim  by  the 
p.omoters  for  interest  paid  will  not  be  al- 
lowed. In  re  Ennis  6-  \V.  C.  K.  Co.,  L.  R. 
15  Ir.  180. 

In  the  winding  up  of  a  tramway  company 
under  a  special  act  providing  that  the  costs, 
cliarges,  etc.,  of  the  passage  of  the  act 
should  be  paid  by  the  company,  a  parlia- 
mentary agent  is  not  entitled  to  prove 
against  the  company  costs  and  expenses  in 
obtaining  acts,  it  not  ai)pearing  that  he  /as 
employed  by  the  c<jmpany  in  tiiat  capacity. 
In  re  Skegness  &^  St.  L.  Tramway  Co.,  i,\ 
Ch.  D.  215. 

Money  paid  by  a  contractor  to  the  secre- 
tary of  a  railway  company  not  shown  to 
have  been  applied  for  the  company's  benefit 
and  not  paid  by  authority  of  the  board  of 
directors  will  not  be  allowed  as  a  liability  of 
the  company  on  an  order  being  made  for  its 
winding  up.  In  re  Dublin  &•  R.  R.  Co.,  L. 
R.  I  Ir.  Ch.  98. 

One  who  commences  work  on  his  own 
land  and  builds  an  embankment  before  a 
r.iilway  company  has  obtained  its  act,  on 
the  speculation  that  it  would  obtain  power 
to  construct  the  railway,  has  no  claim  for 
compensation,  on  the  company  being  wound 
up,  for  injury  to  his  estate  by  the  "com- 
mencement or  construction  "  of  the  railway, 
but  has  a  claim  for  compensation  for  injury 
done  by  its  abandonment.  ///  re  Potteries, 
S.  &•  N.  IV.  R.  Co.,  L.  R.  25  C/t.  D.  251, 
53  L.J.  Ch.  D.  556,  50  L.  T.  104,  32  W.  R. 
300.— Commented  on  but  followed  in 
Ke  Ruthin  &  C.-y-D.  R.  Act,  34  W.  R.  581, 
R.  L.  32  Ch.  D.  4'38,  55  L-  T.  237. 

24.  Costs. — Where  a  claim  in  winding 
u[)  is  successfully  prosecuted,  the  costs  are 
payable  out  of  the  assets,  and  not  by  the 
liquidator  personally.  In  re  Marseilles  E. 
R.  <r-  L.  Co.,  L.  R.  30  Ch.  D.  598. 

Where  the  directors  of  a  railroad  com- 
pany, in  pursuance  of  the  Ohio  statute  (S. 
&  S.  243),  applied  to  the  court  for  a  decree 
dissolving  the  corporation,  on  the  ground 
that  the  object  of  its  creation  had  wholly 
failed  or  become  impracticable,  and  it  ap- 
peared to  the  court  that  the  corporation 
had  no  property  liable  to  execution  for  the 
piiyment  of  the  costs  of  the  proceeding — 
held,  that  it  was  not  error  in  the  court  to 
order  that  the  directors  should  pay  said 
rosts,  and  that  in  default  of  such  payment 


execution  should  issue  against  them  there- 
for.    Godhy  v.  Piigh,  29  Ohio  St.  438. 

In  an  action  brought  by  the  state  in  the 
name  of  the  attorney-general,  an  extra  al- 
lowance was  granted.  It  was  conceded 
that  the  only  matter  involved  in  the  action 
was  the  existence  of  the  defendant's  cor- 
porate franchise,  and  that  tiie  extra  allow- 
ance must  be  predicated  upon  the  value  of 
the  franchise.  The  evidence  showed  that 
the  corporation  paid  no  dividends  and  no 
interest  on  its  debt,  and  that  its  gross  earn- 
ings for  the  previous  year  were  insullicient 
to  pay  its  operating  expenses.  The  state, 
however,  had  imposed  a  tax  upon  "  the  cor- 
porate franchise  business  "  of  the  company 
under  the  act  of  1881,  N.  Y.  Laws  of  1S81, 
ch.  361.  Held,  that  the  allowance  was 
erroneous;  that  the  tax  imposed  furnished 
no  evidence  of  the  actual  value  of  the 
franchise.  People  v.  Ulster  (S-»  D.  R.  Co., 
128  N.  Y.  240,  28  A'.  E.  Rep.  635,  40  A^.  Y. 
S.  R.  280 ;  affirming  58  Hun  266,  34  A^.  V. 
S.  R.  983,  12  A'.  Y.  Supp.  303. 

25.  Distribution  of  assets. — After 
the  payment  of  debts,  corporate  assets  be- 
long to,  and  must  be  distributed  equally  and 
ratably  among,  the  stockholders  therein  as 
the  beneficial  owners  thereof.  Hillw.  Glas- 
go-iU  R.  Co.,  41  Fed.  Rep.  610. — Quoting 
Greenwood  v.  Union  Freight  R.  Co.,  105 
U.  S.  .3. 

A  corporation  defendant  in  a  suit  in 
equity,  liable  to  respond  pecuniarily  to  the 
plaintiff  in  the  suit,  and  which  had  made 
one  attempt  to  procure  its  own  dissolution, 
was  enjoined  from  taking  any  proceedings 
for  its  own  dissolution,  or  for  the  appoint- 
ment of  a  receiver  of  its  effects,  or  for  the 
distribution  thereof  among  its  stockhold- 
ers, or  any  other  persons,  and  from  making 
any  distribution  or  transfer  of  any  of  its 
effects.  Fisk  v.  Union  Pac.  R.  Co.,  10 
niatchf.  {U.  S.)  518.— Quoted  in  Texas 
tS:  P.  R,  Co.  V.  Kuteman,  54  Fed.  Rep.  547, 
4  C.  C.  A.  503. 

Section  19  of  the  Corporation  Act  of 
Oregon  (Oreg.  Laws,  p.  53S)  empowers  the 
majority  of  the  stockholders  to  authorize 
the  dissolution  of  the  corporation  "and  the 
settling  of  its  business  and  disposition  of  its 
property  and  dividing  of  its  capital  stock  in 
any  manner  it  may  see  proper."  Held:  (i) 
that  the  authority  to  the  directors  to  dis- 
solve the  corporation  carried  with  it  the 
incidental   power  to  collect  and   distribute 
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its  assets  anc]  wind  up  its  affairs;  and  (2) 
that  a  vote  of  tlie  directors  declarinij;  the 
corporation  dissolved  only  operates  to  pre- 
vent it  engaging  in  new  business,  but  tiie 
corporation  continues  to  exist,  notwith- 
standing tlic  declaration  of  dissoluti(jn,  for 
the  pur[)ose  of  collecting  and  distributing 
its  assets,  making  setilenienis  with  credi- 
tors, and  winding  ui>  its  alTairs.  IVa/hiincl 
J-'a/is  C.  &^  L.  Co.  V.  Kit /ridge,  5  Savy. 
{U.  .v.)  44. 

Under  the  Wisconsin  constitution,  the  su- 
preme court  of  the  state  has  no  original 
equity  jurisdiction,  except  as  to  injunctions  ; 
neither  can  it  be  conferred  by  the  legis- 
lature. Therefore,  where  such  court  enters 
ajudgment  of  dissolution  against  a  corpnra- 
licjii  it  has  no  power  to  appoint  a  receiver, 
nor  10  take  any  steps  looking  toward  set- 
tling the  corjjoration  accounts,  or  making  a 
distribution  to  creditors  or  stockholders. 
Tlie  procedure  as  to  such  relief  is  the  same 
as  that  [)rovided  for  cases  of  voluntary  dis- 
solution under  Rev.  St.  ch.  78,  ^^  8,  9. 
St.ite  V.  U'lSt  Wis.  K.  Co.,  34  Wis.  197,  6 
.liii.  Ky.  Kip.  242. 

tiO.  liifideiital  iiiattcrs  of  practice. 
—The  general  creditors  of  a  corporation 
have  no  right  to  notice  of,  and  no  absolute 
right  to  intervene  or  to  a  hearing  in,  an  ac- 
tion brought  by  the  attorney-general  on 
behalf  of  the  people  for  the  dissolution  of 
an  insolvent  corporation  until  after  final 
judgment  in  such  action.  Herring  v.  Xew 
York,  L.  E.  <S-  IV.  K.  Co.,  35  Am.  &>  Eng. 
R.  Cas.  54,  105  N.  V.  340,  \<)  Abb.  N.  Cas. 
340,  12  X.  E.  Rep.  763,  7  N.  Y.  S.  R.  547; 
affirming  34  Hun  634,  mem.,  63  Ho%u.  Pr, 

497- 

Where  a  warrant  of  abandonment  is  is- 
sued on  condition  that  the  money  deposited 
as  security  for  the  completion  of  the  road 
shall  be  applied  as  part  of  the  assets,  the 
court  may  make  an  order  for  winding  up 
the  company  without  the  consent  of  the 
party  who  had  advanced  the  deposit  on  se- 
curity from  the  company.  In  re  Water- 
ford,  L.  &»  F.  R.  Co.,  4  /;-.  Eg.  490,  19  W. 

R.  145- 

Where  an  official  manager  of  a  railway 
company  in  the  course  of  being  wound  up 
has  funds  in  his  hands  to  a  sufficient 
amount,  he  may  be  ordered  to  pay  a  debt 
due  to  a  creditor  of  the  company.  In  re 
Warwick  (S-  W.  R.  Co.,  2  De  G.,  F,  dr^  /. 
354.  6Jur.  N.  S.  1 172,  30  L.J.  Ch.  92.  3  L. 
T.  380. 


III.  C0N3GQUENCES  OF  SISSOLUTIOK. 

27.  Generally.-'- — When  a  railroad  is 
constructed  and  put  in  operation,  it  is 
charged  with  a  public  trust,  which  is  that 
it  shall  be  continuously  thereafter  main- 
tained and  operated  as  a  public  highway ; 
and  this  trust  remains  with  and  rests  upon 
the  properly  as  well  after  as  before  the  dis- 
smUi  ion  of  the  corporation.  Those  who 
succeed  to  the  property  rights  of  the  cor- 
poration after  the  state  has  forfeited  its 
charter  are  bound  to  maintain  and  ojjerate 
the  railroad.  State  v.  East  Line  &^  R.  R. 
R.  Co.,  {Tex.)  48  Am.  &^  Eng.  R.  Cas.  656. 
— Quoting  Gates  v.  Boston  &  N.  Y.  A.  L. 
R.  Co.,  53  Conn.  333. 

Where  a  railway  company  has  transferred 
its  undertaking  and  is  being  wound  up  it 
has  not  the  power  by  vote  of  the  general 
meeting  to  grant  gratuities  to  servants  or 
directors.  Hiitton  v.  West  Cork  R.  Co.,  L. 
R.  23  Ch.  D.  654.  52  L.J.  Ch.  D.  689,  49  L. 
T.  420,  31  W.  R.  827  ;  re^iersing  in  part  52 
L.  J.  Ch.  D.  377,  48  L.  7-626,  31  W.R, 
542. 

A  railway  company  cannot  enforce  a  car- 
rier's lien  ujjon  goods  belonging  to  a  com- 
pany ordered  to  be  wound  up  and  which 
did  not  come  into  its  possession  for  carriage 
until  after  the  winding-up  order  was  made. 
Wiltshire  Iron  Co.  v.  Great  Western  R. 
Co.,  L.  R.  6  Q.  B.  loi,  40  L.  J.  Q.  />'.  43; 
affirmed  in  23  L.  T.  666,  40  L.  J.  Q.  B.  308, 
L.  R.  6  Q.  B.  776,  19  W.  R.  935. 

The  Companies  Act  1862,  ji  163,  does  not 
apply  to  the  case  of  a  landlord  distraining 
goods  of  a  company  on  his  tenant's  land 
after  the  commencement  of  the  winding  up, 
but  does  apply  where  the  party  distraining 
is  a  creditor  of  the  company.  In  re  Traders' 
N^.  S.  Carrying  Co.,  i,\L.J.  Ch.  172,  L.  R. 
19  E(/.  60,  23  W.  R.  205,  31  L.  T.716. 

28.  Efl'eet  on  power.s  of  directors, 
property  rights,  ete.t— Where,  under 
Mo.  Rev.  St.  §  825,  the  corporate  powers  of 
a  railroad  cease  because  of  its  failure  to  com- 
plete and  put  the  road  in  operation  within 
ten  years,  and  a  decree  of  forfeiture  to  that 
effect  is  rendered  against  it,  still  its  unsold 
property  would  vest  in  the  directors  for  the 
purpose  of  paying  its  debts  and  for  distri- 

*  Effect  of  dissolution  of  corporation,  whether 
by  repeal  of  charter  or  otherwise,  see  note,  7 
Am.  St.  Rf.p.  717. 

f  Franchises,  rights,  and  contracts  of  corpora- 
tions survive  a  dissolution,  see  note,  7  Am.  St. 
Rep.  721. 
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bution  among  its  stockholders.  Morrill  \. 
Wiibiuh,  St.  L.  &*  P.  R.  Co.,  36  Am.  iS-  Eng. 
R.  Cas.  425,  96  Afo.  174,  9  .S".   W.Rep.  657. 

If  a  legislative  act  dissolving  a  corpora- 
tion makes  no  provision  for  the  right  of 
succession  to  its  property,  such  right  is 
governed  by  i  N.  Y.  Rev.  St.  tit.  3,  ch.  18, 
jtis  9,  10,  under  which  the  title  vests  imme- 
diately in  the  directors,  in  trust  for  the 
creditors  and  the  stockholders.  People  v. 
O'/liieit,  36  Am.  &>  Eits^.  R.  Cas.  78,  1 1 1  A'^, 
)'.  I,  18  iV.  E.  Rip.  692,  19  A'.  1'.  5.  A'.  173; 
mhrsin<;  \o  N.  Y.  S.  R.  596,  45  Httn  519. — 
Following  McLaren  7/.  Pennington,  i 
Paige  102.  Quoting  Heath  ?'.  Harmore, 
50  N'.  Y.  305  ;  Central  City  Sav.  Bank  v. 
W.ilker,  66  N.  Y.  428;  People  v.  Boston  & 
A.  R.  Co.,  70  N.  Y.  570.— Kkvikwkd  in 
Beveridge  7'.  New  York  El.  R.  Co.,  112  N. 
Y.  I,  19  N.  E.  Rep.  489.  20  N.  Y.  S.  R.  962. 

Wliere,  under  the  laws  in  force  at  the 
time  of  the  dissolution  of  a  corporation, 
the  property  vested  immediately  in  its  di- 
rectors, who  look  as  trustees  for  the  stock- 
holiiers  and  creditors,  a  subsequent  statute 
providing  for  the  appointment,  without 
making  the  directors  parties  to  the  action, 
of  a  receiver  of  the  property  of  the  dis- 
solved corporation,  and  for  a  transfer  of  its 
assets  to  him  by  force  of  the  statute,  after 
tiie  title  had  become  vested  in  the  directors, 
is  in  violation  of  the  constitutional  prohibi- 
tion against  the  taking  of  private  property 
without  due  process  of  law.  People  v. 
O'llru'H,  36  Am.  &^  E/tt;.  R.  Cas.  78,  in  A'. 
r.  I,  18  A^  E.  Rep.  692,  19  A^  V.  S.  /?.  173  ; 
reversing  \o  jV.   V.  S.  R.  596,  45  //««   519. 

Upon  the  dissolution  of  a  corporation 
created  by  or  under  the  laws  of  Texas,  its 
officers  become  trustees  for  its  creditors 
and  stockholders,  and  its  property  rights 
and  assets  become  a  trust  fund  for  their 
benefit.  Sulphur  Springs  &»  M.  P.  R.  Co. 
V.  St.  Louis,  A.  &>  T.  R.  Co.,  2  Tex.  Civ. 
App.  650,  22  5.  W.  Rep.  107,  23  5.  IV.  Rep. 
1012,— Quoting  International  &  G,  N.  R. 
Co.  V.  State,  75  Tex.  378. 

iiO.  Kffect  upon  pciuliii;;  suits.*— 
Whore  the  court  of  chancery  has  made  an 
order  for  winding  up  a  company,  a  judge  at 
nisi  prius,  after  the  jury  has  been  sworn, 
will  not  stop  further  proceedings  in  a  pend- 
ing action.  Henderson  v.  Peruvian  R.  Co., 
16  A.  T.  297. 

*  liffeci  of  dissolution  upon  pending  suits  by 
or  aRainst  corporations,  see  note,  7  Am.  St. 
Rf.i'.  725. 


The  provision  of  the  statute  of  New  Jer- 
sey (Laws  of  N.  J.,  April  15,  1846,  §  29), 
constituting  the  directors  and  managers  of 
a  corporation  trustees  thereof  upon  its  dis- 
solution, does  not  continue  its  existence  as 
cestui  que  trust  and  render  it  capable  of 
defending  in  its  corporate  name  where  the 
corporation  has  expired  by  the  termination 
of  the  period  for  which  it  was  created. 
Sturges  v.   Vamierhilt.  73  A^.  Y.  384. 

30.  Liability  to  creditors.  —  The 
properties  of  a  corporation  constitute  a 
trust  fund  for  the  payment  of  its  debts; 
and  when  there  is  a  misap[)ropriation  of 
the  funds  of  a  corporation,  equity,  on  be- 
half of  the  creditors  of  such  corporation, 
will  follow  the  funds  so  diverted.  Chicago, 
M.  &*  St.  P.  R.  Co.  V.  Chicago  Third  Nat. 
Bank,  134  U.  S.  276,  10  Sup.  Ct.  Rep.  550. 

The  dissolution  of  a  corporation  does  not 
have  the  effect  to  dissolve  its  contracts,  and 
creditors  may  enforce  their  claims  against 
any  property  of  the  corporation  which 
may  not  have  passed  to  bona-Jidc  assignees. 
Dudley  V.  Price,  10  li.  Mon.  (A'y.)  84. 

When  a  corporation  has  sold  all  its  prop- 
erty, franchises,  etc.,  and  thus  in  etTect  i)een 
dissolved,  the  creditors  of  the  corporation 
may  enforce  their  deniands  in  a  court  of 
equity,  the  proceeds  of  the  property  being 
regarded  as  assets  in  th.e  hanrls  of  stock- 
holders for  the  payment  of  debts.  Chesa- 
peake, O.  &*  S.  R.  Co.  v.  Griest,  30  ^/w.  i^^ 
J£ng.  R,  Cas.  149,  85  A'y.  619,  4  5'.   W.  Rep. 

323- 

Where  a  railway  has  been  abandf)ned  and 
the  company  ordered  to  be  wound  up.  sums 
paid  out  by  a  contractor  for  the  use  of  the 
company  with  the  knowledge  of  the  secre- 
tary and  some  of  the  directors,  although 
not  by  authority  of  a  resolution  of  the  board 
of  directors,  constitute  a  liability  on  the 
part  of  the  company.  In  re  Dublin  Sr^  R. 
R.  Co.,  L.  R.  I  Ir.  Ch.  98. 

A  stockholder  of  a  corporation  is  not 
liable  to  process  of  garnishment  under  the 
Ala.  Act  of  i84i,at  the  suit  of  its  creditor 
after  the  dissolution  of  the  corporate  body. 
Paschall  w.lVhitsett,  11  Ala.  472. 

31.  Disposal  of  pa rliaint'iitary  de- 
posit.— Where  the  parliamentary  deposit 
paid  by  a  railway  company  on  securing  an 
act  authorizing  the  construction  of  a  branch 
line  has  become  part  of  the  general  assets 
of  the  company,  it  must,  on  the  abandon- 
ment of  the  enterprise,  be  applied  for  the 
benefit  of  the  general  creditors  of  the  com- 
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pany  and  n(jt  reiiaid  to  llu'  jiursons  named 
in  tlio  i)arlianKMilary  warrant,  /ji  > r  Man- 
chcstt-r  &^  M.  A'.  Co.,  45  /..   J'.  129. 

Wlicrc  a  railway  undertaking'  becomes 
abortive,  llio  promoters  and  parliamentary 
aj^enls  <Maiminj(  in  respect  of  costs  incurred 
in  oblaiiiiti},'  tiic  act  or  in  relation  to  the 
I)rotnotion  of  the  company  art'  not  meri- 
torious creditors  and  will  not  be  admitted 
to  share  in  the  distriinition  of  the  parlia- 
mcMitary  dei)osit  if  the  court  decides  that 
su(  li  de|)osit  shall  be  ap|)lied  for  the  bene- 
fit of  the  company's  creditors.  /;/  re  Bir- 
viin^ham  i^  I..  J.  R.  Co.,  I..  R.  28  67/.  I). 
652,  54  L.J.  C/i.  I).  5S0,  52  /,.  T.  729,  33  W. 
K.  517- 

IJy  section  6  of  the  act  of  1SS8,  the  com- 
pany iiad  been  "ordered  to  be  wound  up" 
within  the  nieaTiint;  of  section  35  (jf  the  act 
of  iS.Si  ;  the  riL;ht  (j(  the  crown  under  the 
latter  secti(jn  was  e.xcluded  by  section  5  of 
the  act  of  18SS;  and,  subject  to  the  prior 
claims,  if  any,  under  section  35  of  the  act 
(jf  iSSi,  of  landowners  and  other  persons 
injured,  the  parliamentary  deposit  was  a])- 
plicablc  to  tlie  payment  of  creditors  pari 
passu,  including;,  as  creditors,  any  land- 
owners who  niif^ht  ])rove  injury  or  damat^c 
under  section  4  of  the  act  of  1S88.  In  re 
Vxhridge  iS^»  R.  R.  Co.,  43  CIt.  I).  536. 

"  In  conse(}uence  of  the  compulsory 
powers"  of  the  company,  in  secti(jn  35, 
means  in  consequence  of  the  "exercise"  of 
the  comptdsory  |)oweis ;  and  tlie  mere  ser- 
vice of  a  notice  to  treat,  even  if  followed  by 
a  contract,  was  not  an  exercise  of  compul- 
sory powers  so  as  to  entitle  the  landowner 
to  jiriority  under  section  35.  /;;  re  U.v- 
brt,(^-e  &^  R.  R.  Co.,  43  C/i.  D.  536.— AP- 
PLY I  Nf.  Guest  V.  Poole  &  H.  R.  Co.,  L.  R.  5 

c.  P.  553. 

Rven  if  giving  notice  to  treat  was  an  ex- 
ercise of  compulsory  powers,  expenses  in- 
curred by  the  landowner  to  his  solicitor 
and  surveyor  in  consequence  of  tlic  notice, 
wlietlier  followed  or  not  by  a  subsequent 
abortive  agreement  for  purchase,  did  not 
constitute  loss  or  damage  either  under 
section  35  or  under  section  4.  In  re  Ux- 
brid^re  &^  R.  R.  Co.,  43  Cli.  D.  536. 

Under  section  i  of  the  Parliamentary  De- 
posits and  Ponds  Act  1892  the  court  has 
no  jurisdiction  to  make  an  order  for  the  re- 
payment of  a  parliamentary  deposit  until 
the  time  limited  for  the  completion  of  the 
company's  undertaking  has  expired,  even 
though  the  company's  compulsory  powers 


f(jr  the  puichase  of  land  liave  expired,  and 
they  have  raised  no  cu|)ital  and  have  taken 
n(j  sti[)S  to  acquire  land,  and  have  passed  a 
resoluti(jn  to  abandon  the  undertaking. 
Ex  parte  C/iaiii/nrs,  I1893I  I  C/i.  47. 

f't2.  JCi'Vcr.sioii  ui'  laiMls  to  grantor. 
■ — Under  Iowa  Code,  jj  1260,  where  a  com- 
pany takes  u]>  its  track  from  a  fenced  right 
of  way,  and  the  owner  of  the  fee  removes 
the  fence  and  incloses  the  right  of  way 
with  the  rest  of  his  lands,  the  company  may, 
within  eight  years  from  the  time  of  aban- 
doning the  right  of  way,  re-enter.  And  the 
character  of  the  road  rebudt  and  the  ser- 
vice thereon  are  immaterial,  wheie  tlie<jrigi- 
nal  grant  of  the  right  of  way  is  not  con- 
ditioned u[)on  the  character  of  the  road  (jr 
of  the  service  thereon.  I-'emow  v.  CAuat^'^o, 
Jlf.  <r-^  .SV.  /'.  R.  Co.,  36  Aw.  &^  AV/v.  R.  Cas. 
420,  75  forca  526.  39  A\  li'.  Rep.  869.  —  Dis- 
riNCUisiiiNG  V'ermilya  7>.  Chicago,  M.  it 
St.  P.  R.  Co.,  66  Iowa  606;  Crosbie  7'.  Chi- 
cago, 1.  iS:  D.  R.  Co.,  62  Iowa  189. 

The  comnKjn  law  rule  that  real  estate 
held  by  a  corporation  at  the  time  of  its  dis- 
solution reverts  to  the  grantor  is  not  in 
force  in  New  York  in  respect  to  stock  com- 
pani(;s.  Under  the  statute  the  directors  or 
managers  at  the  time  of  dissolution  bec(jme 
trustees  of  the  corporate  property  for  the 
purpose  of  paying  debts  of  the  corporation 
and  dividing  the  remainder  among  the 
stockholders;  and  this  applies  to  the  real 
estate  as  well  as  to  the  personal  property. 
Heath  V.  Bariiiore,  50  A'.  1'.  302 ;  ajjiniiin^ 
49  llarli.  496.  —  QuoTKU  in  People  7/. 
O'Brien,  in  N.  Y.  i,  18  N.  \L.  Rep.  692,  19 
N.  Y.  S.  R.  173. 

Same  rule  in  Texas.  Sulphur  Spriiij^s  &» 
M.  r.  R.  Co.  V.  St.  Lou  is,  .1.  (S-  7".  A'.  Co., 
2  Tex.  Civ.  App.  650,  22  S.  IV.  Rep.  107,  23 
5.  //'.  Rep.  1012. 

Where  lands  are  conveyed  absolutely  to 
a  cor|)oration  having  stockholders,  no  re- 
version or  possibility  of  a  reversion  remains 
in  the  grantor  upon  dissolution  of  the  com- 
pany. Heath  v.  luirinore,  50  A^.  1 '.  302  ; 
nffirinini;;  49  Rarb.  496. 

Only  the  real  estate  which  remains  in  a 
railroad  corporation  at  the  moment  of  its 
dissolution  reverts  to  the  original  proprie- 
tors;  what  has  been  divested  out  of  the 
corporation  by  its  own  act  or  the  act  of 
law,  does  not  so  revert.  The  corporation  is 
not  dissolved  merely  by  the  sale  of  its 
land.  State  v.  A'/w.f,  5  Ired.  (N.  Car.)  297. 
iMorrill  V.  Wabash,  St.  L.  6-  P.  A'.  Co.,  36 
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Am.  iS^  i:iig.  A'.  Cas.  425,  96  Mo.  174,  9  S.  IV. 
Kep.  657. 


DISTINCTION. 

Between  care  due  to  passengers  and  to  the 

public,  see  SlKKKT   RAILWAYS,  JIJIT. 

—  carriers  and  forwarders,  see  Carriage  ok 

Mkkciiammsk,  it  I-:{4. 

of  goods  and  of  passengers,  sec  Car- 

HIAGK.  ()!•■   I'assknckks.  O. 

—  duty  to  passenger  and  duty  to  employe, 

see  CakkiA(;k  ok    Passkn(;krs,    7  ;    Em- 
ployes, Inji'kiks  td,  10. 

to  trespasser,  see  Trkspasskks, 

Injur  IKS  10,  iJ-l-,  Hli, 

—  easements  and    grants,   or   licenses,    sec 

Kaskmknts,  li,  JJ. 

—  fee  damages  and  damages  for  tortfeas- 

ance,  see  Elkvaikd  Railways,  141. 

—  licensees  and  trespassers,  see  Licenskks, 

Injuries  to,   <I  ;    Trksi'assers,    Injuries 

TO,  as. 

—  public  and  private  carriers,  see  Carriage 

OK  I'assenckrs,  r», 

—  railway    ticket  and    bill    of   lading,   see 

Tickets  anu  Fares,  JJ,  4. 

—  sale  and  bailment,  see  Sales,  2. 

—  servant  and  independent  contractor,  see 

Independent  Contractors,  2. 

—  street-cars  and    steam-cars,   as  to    care 

required,  see  Street  Railways,  8;t4. 

railways   and    ordinary    railroads    in 

streets,  see  Street  Railways,  104. 


DISTRESS. 
1.  Ui{;lit   of  (liHtrcs.s,  ffcnerally. — 

A  railway  company  lias  a  common  law  right 
to  distress  damage  feasant  on  an  engine 
encumbering  its  railway  which  it  has  not 
a()proved  under  the  Railways  Clauses  Act 
1845,8  &L  9  Vict.  c.  20,  j"j;  115,  116.  Ain- 
bcT^ate  A'.  Co.  v.  Midlami  K.  Co.,  2  El.  &* 
ni.  793- 

The  court  of  chancery  will  give  leave  to 
distrain  pro|)erty  in  the  hands  of  a  receiver, 
uiilt.'ss  it  is  t'early  shown  that  the  property 
is  not  within  the  power  to  distress.  Kyton 
V.  I),ii/'ig/t,  A'.  (S-  C.  A\  Co.,  38  L.  J.  C/i.  74, 
16  W.  A.  928, 

The  owner  of  a  rent  charge  granted 
under  the  Lands  Clauses  Act  1845,  §  10,  has 
no  power  to  distrain  goods  which  a  railway 
company  has  assigned  for  the  benefit  of 
creditors.  liy/on  v.  Dinbi);h,  R.  &>  C.  K, 
Co.,  2,^  L.  J.'ch.  74,  16  W.  A.  928. 

2. to  colh'rt  toll.s. — Where  a  rail- 
way company  entitled  to  distrain  for  tolls 


demands  a  sum  in  gross  made  up  of  two 
sums,  only  one  of  which  is  due  for  tolls, 
and  the  party  tenders  the  amount  due  for 
tolls,  the  company  cannot  distrain,  but  is 
not  |jrecluded  by  ihc  tender  from  recover- 
ing the  tolls.  Field  v.  Newport,  A.  &•  H. 
A.  Co.,  27  L.  J.  Ex.  396,  3  //.  i-r'  N.  409. 

it. to  i'lilon'c  |MM»r-rate.s. — Upon 

a  summons  before  justices  to  enforce  a 
poor-rate  against  a  railway  company,  ii  ap- 
peared that  property  occupied  by  the  com- 
pany had  been  assesserl  by  the  description 
"oliices  and  land  with  rails,"  but  that  in 
estimating  the  amount  of  the  rale  the  over- 
seers had  treated  certain  buildings  as  being 
in  the  occupation  (jf  the  company  which 
were  not  in  fact  in  their  occupation.  The 
company  had  not  ap|)eale(l  against  the  rate. 
Held,  that  the  objection  being  matter  of 
apjieal,  and  the  rate  good  on  the  face  of  it, 
the  justices  were  bouiul  to  issue  a  distress 
warrant.  Lhierscers  of  the  Poor  v.  Headlam 
&-  L.  6- A'.  W.  A.  Co.,  21  (2.  /i.  D.  96.— 
Approving  London  &  N.  W.  R.  Co.  v. 
Huckmaster,  L.  R.  10  Q.  H.  70.  FoLLuw- 
ING  Crease  v.  Sawle,  2  y.  B.  862. 


1  .j-i. 


DISTRIBUTION. 

Of  assets  on  dissolution,   see   Dissolution, 
etc.,  25. 

—  da^'^ges  for  causing  death,  see  Death  uy 

Wronckul  Act,  55-71. 

—  money  paid  into  court,  see  Eminent  Do- 

main, 40it. 

—  proceeds   of  foreclosure  sale,  see    Mort- 

gaces,  2«8-2«{t. 

—  stock,   on  incorporation  of  company,  see 

Incorporation,  etc.,  8. 


DISTRICT   COURTS. 

Jurisdiction  of,  see  Eminent  Domain,  251  ; 
Jurisdiction,  17,  18. 


DISTRICT  OF  COLUMBIA. 

Defendant  must  show  contributory  negli- 
gence in,  see  CoNTRiiiUTORY  Negligence, 
105. 

Paving  and  repaving  streets  in,  sec  Street 
Railways,  144. 

Right  of  foreign  corporation  to  sue  in,  see 
Foreign  Corporations,  21). 


DISTURBANCE. 

Of  franchises,  remedies  for,  see  Franchises, 
9. 
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DITCHES— DIVIDENDS,  1,2. 


r    '1,/ 


Of  ferry  franchise,  remedies  for,  sec  Fekriks, 
5,  ». 

—  private  ways,  remedies  for,  see  F'rivate 

Ways,  »-I7. 

—  telephone    system  —  earth    currents,    see 

liLiiCTKic  Railways,  13. 


DITCHES. 

Contributory  negligence  in  stepping  into, 

SOL-   i;Mri.uYK^>,    I.NJIKIKS  TO,  41Jt. 

Duty  of  company  as  to   safety  of,  sec  E.m- 

I'I.dVKS,      l.NJIKIKS     lO,  4-5>. 

Effect  of  breach  of  agreement  to  construct, 

sec  IvMiMM    Domain,  ii  I  S. 
In  station  grounds,  see  Siai  ions  and  Dki'OTs, 


DIVERSE  CITIZENSHIP. 

As  ground  for  removal  of  causes  to  federal 
courts,  see  Rkmoyai.  ok  C.\1'sks,  i2<(-i{K. 

Averment  of  to  give  federal  courts  jurisdic- 
tion, see  I'll  AIUNO,   I  1. 

Of  parties,  to  confer  jurisdiction  on  federal 
courts,  see  Fkdkkai.  Coukis,  3. 


DIVERSION. 

From  designated  route  forfeits  benefit   of 

limitation  of  liability,  see  Carkiaue  of 

Mkhciianhisk,  485. 
liability  of  connecting  carriers  for, 

sec    Cakkiai;i,    ok    Mkkciiandisk,    55o, 

n.'tO,  O.'tO. 
loss  ol  lien  by,  see  Carriagk  of  Mf.r- 

CIIANDISK,  ;${><). 

Of  corporate  property,  liability  of  mortgage 
trustees  for,  see  .Moki(;a(;i;s,  154. 

—  funds,  restoration  of,  see  Reckivi.rs,  03. 

—  highway,    while    building    crossing,    sec 

Ckossinc.s,  Injuuiks,  kic,  at,  37. 

—  stream,  when  a  "taking"   or  "damag- 

ing," sec  Kminknt  Domain,  177,  009, 

—  traffic  from  lerry,  damages  for,  see  Eminent 

Domain,  11J»2. 
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DIVIDENDS. 

Action  to  restrain  payment  of,  see  Stock- 
hoi. dkrs,  itti. 

Guaranty  of  payment  of,  see  Guaran iv,  3. 

Internal  revenue  tax  on,  see  Ri.venuk,  <J. 

Stock  dividends,  see  also  Stock,  lif). 

Suit  by  stockholder  to  prevent  action  calcu- 
lated to  lessen  or  destroy,  see  Stock- 
holders, 114. 

Taxation  of,  see  also  Street  Railways,  280. 

1.  definition.  —  As  used   in   N.   Car. 
Const,  art.  9,  §  6,  appropriating  to  the  uni- 


versity all  property  accruing  to  the  state 
"  from  eschcars,  unclaimed  dividends,  or 
distributive  shares  of  the  estates  of  de- 
ceased persons,"  "dividends"  is  used  as 
convertible  with  distributive  shares.  The 
meaning  is  all  dividends  or  distributive 
shares  of  estates  of  deceased  peisons, 
Uiihicrsity  v.  Xortli  Ciuolina  A'.  Ok,  76  A'. 
Car.  103,  14  Am.  A'y.  A',//.  298. 

2.  Diitii's  ot'ilii'^TtorN  in  drclnriiij; 
(livi«l4Mitis.  -Dividends  (ii'(lari:(i  nmsl  be 
<;cneral  on  all  tlic  smck,  so  that  each  share- 
holder may  rec<ive  his  pro])ortioiiate  share. 
Ay,/ir  V.  Alton  &^  S.  A'.  Co.,  13  111.  516. 

The  directors  are  the  ai;ents  of  the  cor- 
poration and  have  the  right  to  <le(lare 
dividends  anrl  fix  the  lime  and  place  of 
payiiK'iit;  but  the  time  should  not  be  so 
remote  or  the  place  so  far  distant  as  to 
prejudice  the  rij^hls  of  the  stockholders. 
Kint;  v.  P  liter  son  &'  II.  R.  R.  Co.,  29  W  /. 
L.  82  ;  nj/iriiu-cl  in  29  N.J.  L.  504. 

Where  the  directors  fail  to  declare  divi- 
dends at  stated  limes,  as  directed  by  the 
charter,  it  is  not  in  their  power  to  declare  a 
dividend  to  e.xlend  back  over  the  i)rriods 
during  which  lliey  had  failed  to  declare 
dividends.  Gordon  v.  Rkliiiiond,  /•'.  &<>  I'. 
R.  Co.,  22  Am.  &^  I'^itii-  R.  Cas.  33,  78  I'a. 
501. 

Where  two  or  more  individual  corpora- 
tions consolidate,  the  coiisoliflated  company 
has  no  power  to  declare  a  diviflend  of  the 
earnings  of  one  of  the  individual  companies 
mafle  prior  to  the  consolidation,  or  divi- 
dends of  the  consolidated  conipany  out  of 
the  earnings  of  one  of  the  original  compa- 
nies;  and  therefore  it  is  not  c<jmi)etciit  for 
a  court  to  enter  a  decree  compelling  it  to 
declare  such  dividend.  C/iase  w.  Vaiiilrrlu'tt, 
S/.&'S.i.y.  1'.)  334.— Revikwki)  in  At- 
lantic &  P.  Tel.  Co.  V.  Baltimore  <S:  O.  R.  Co., 

14J.  &S.  377. 

Whilst  the  prospective  wants  and  liabili- 
ties of  a  railroad  corporation  may  be  ta'ken 
into  account  in  ascertaining  whether  net 
profits  have  been  earned  from  which  the 
corporation  can  afford  to  declare  a  dividend, 
directors  are  not  justified  in  refusing  to 
declare  a  dividend  to  preferred  st(>ckhold- 
ers  from  earnings  on  hand  merely  because 
the  corporation  cannot  pay  all  of  its  funded 
mortgage  indebtedness  at  maturity  if  divi- 
dends be  paid;  other  conditions  are  to  be 
considered.  Hazcltine  v.  Belfast  &•  M.  L. 
R.  Co.,  30  Am.  Or*  Eng.  R.  Cas.  528,  79  A/e. 
411,   10  At/.  Rep.    32S.— Reviewing  and 
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DiSTiNGUlsniNO  Kamcs  v.  Rochester  &  G. 
V.  K.  Co.,  4  Abb.  Pr.  N.  S.  (N.  V.)  107; 
Nickiils  V.  New  York,  L.  E.  &  \V.  K.  Co..  i  5 
Fed.  Kci).  575. 

The  court  will  compel  a  corporation  to 
declare  and  pay  dividends  on  preferred 
stuck  when  the  qiu-stion  becomes  one 
more  of  ri^ht  10  be  determined  by  the  law 
than  of  <iis<'rt'li()ii  lo  be  deterniiiicd  by  the 
directors,  iind  the  directory  refuse  to  per- 
form their  legal  duty.  Ilazilthic  v.  lu-lfiUt 
&^M.L.  R.Co.,  -io  Am.  &^  Kiij;.  A",  (.'as. 
52S,  79  J/*  41 1,  \o  At/.  Rep.  328. -UiJur- 
iN(i  N'ickids  V.  New  York,  L.  I£.  iSj  W.  U. 
Co.,  15  Fed.  Rep.  57v 

;i,  Fnuii  wliiU  payablv. — Payment  of 
iiilercst  on  slock  perindically  out  of  the 
capital  before  c;irtiings  are  made  is  within 
the  i)rohibiiioii  of  a  charter  ayaiiist  l)iiying 
dividends  out  of  the  capital.  rHls/)uri[  &* 
C.  A'.  Co.  V.  AU,i:;lii')iy  Co.,  63  /'a.  S/.  126.— 
DisriNOUlsniNd  Miller?'.  I^ittsburj,di  &  C. 
H.  Co.,  40  Pa.  St.  237  ;  Lcazure  t.  Hillej,'as, 
7  S.  cS:  R.  (Pa.)  313;  Goundie  i/.  Northamp- 
ton Water  Co.,  7  Pa.  St.  2^}. 

A  tramway  company  authorized  to  de- 
clare dividends  "out  of  profits"  and  di- 
rected to  set  aside  out  of  the  profits  a 
reserve  fund  for  maintenance  and  repairs, 
can  only  declare  a  dividend  out  of  the  net 
profits,  vvhich  cannot  be  ascertained  with- 
out first  restoring  the  trannv.ay  to  an  effi- 
cK-'iit  condition,  or  making  due  provision 
for  that  purpose  out  of  its  assets.  De/ii  v. 
London  Tramways  Co.,  i  Am.  &*  Eiig.  A'. 
C'.rf.  592,  /,.  A'.  16  C//.  1).  344,  50  /-. /.  Ch. 
190,  44  L.  T.  91.  DuTison  v.  Gillies,  L.  R. 
16  Ch.  1).  347,  «.,  50  L.  J.  Ch.  D.  192,  «.,  44 
/-.  7.  92,  n. 

Under  the  acts  of  35  &  36  Vict.  c.  106, 
and  36  &  37  Vict.  c.  132,  imposing  on  cer- 
tain l)aronies  adjoining  a  railway  the  burden 
of  (guaranteeing  the  payment  of  a  limited 
dividend,  the  baronial  guaranty  fund  is 
dedicated  to  the  payment  of  the  dividend 
on  liie  share  capital  and  is  not  general  as- 
sets of  the  company  for  the  payment  of  its 
debts.  In  re  Waterford,  D.  &>  L.  R.  Co., 
L.  R.  5  Ir.  584. 

4.  WIio  entitled  to,  generally.— As 
a  general  rule,  in  the  absence  of  any  agree- 
ment to  the  contrary,  dividends  due  on 
stock  follow  the  ownership  thereof.  Cen- 
tral R.  <S-  n.  Co.  V.  Pay>ot,  59  Ga.  342. 

The  funds  of  a  railroad  corporation, 
whenever  they  accrue,  are  to  be  distributed 
among  such  as  are  its  stockholders  when 


the  dividend  is  declared.  Goodxvin  v. 
Ilarih,  57  M,\  143.— (JufrriNG  March  v. 
Eastern  R.  Co.,  43  N.  H.  520. 

Where  a  board  of  directors  of  a  railroad 
company  i)ass  a  resolution  declarinj^  a  divi- 
dend to  persr)ns  then  holding  stock,  jiaya- 
bie  at  a  future  day,  all  who  aie  stockholders 
on  thn  books  of  the  com|)any  at  the  time 
the  (.i\,'''lend  is  declared  arc  entitled  to 
share  in  such  flividends.  Ji'iu-s  v.  Terrc 
Jloute  &^  R.  R.  Co.,  29  I'nirb.  \X.   )'.)  353. 

The  flirectors  of  a  corporation  have  no 
power  to  discriminate  between  its  stock- 
liolders,  where  no  such  power  of  discrimi- 
nation is  conferred  iiytlie  charter,  /oiusw. 
Terrc  Haute  &*  R.  R.  Co.,  57  X.  )'.  196,  17 
JI(m>.  Pr.  529,  7  Am.  Ry.  Rrf>.  221. 

A  stockholder  in  a  ( i>rporation  has  an  in- 
terest, in  proportion  to  the  amount  of  his 
stock,  in  all  the  corporate  property,  and  has 
a  right  to  siiare  in  any  surplus  of  i)rol'its 
arising  from  its  use  and  employment  in  the 
business  of  the  company;  and  this  right 
does  not  di  peiid  upon  the  time  when  he 
becomes  a  sicjckholder,  l)ut  attaclies  when- 
ever he  acquires  the  stock,  and  entitles  him 
to  all  subsequent  dividends.  Jones  v.  Terre 
Jfattte&'  R.  R.  Co.,  57  A^.  Y.  196,  17  J  low. 
Pr.  529,  T  Am.  Ry.  Rep.  221. — FoLl.()Wi;n 
IN  Beveridge  v.  New  York  El.  R.  Co.,  112 
N.  Y.  I,  19"  N.  E.  Rep.  489,  20  N.  Y.  S.  R 
962. 

B.  held  a  certificate  of  ten  shares  of  the 
stock  of  acor[)oiation  ;  by  the  terms  thereof 
the  shares  were  transferable  upon  the  books 
of  the  company  only  on  production  of  the 
certificate  ;  B.  assigned  anrl  transferred  the 
certificate  to  plainlifT,  but  no  transfer  was 
made  on  the  company's  books;  after  the 
death  of  B.,  defendant,  with  whom  said 
corporation  had  been  consolidated,  without 
knowledge  of  such  transfer  and  on  repre- 
sentation that  the  certificate  was  lost,  trans- 
ferred the  stock  on  its  books  to  B.'s  admin- 
istrator and  issued  to  him  a  certificate 
therefor,  ujion  his  executing  and  delivering 
to  it  a  bond  of  indemnity  ;  it  also  paid  to  him 
certain  dividends  which  had  been  tieclared 
upon  the  stock.  In  an  action  to  compel  a 
transfer  to  plaintiff  of  the  stock  and  pay- 
ment of  the  dividends— //t-A/,  that  plaintiff 
was  entitled  to  a  certificate  for  the  ten 
shares,  as  the  transfer  to  the  administrator 
was  unauthorized  ;  but  that  defendant  was 
not  liable  for  the  dividends,  as,  until  notice 
or  knowledge  of  a  transfer,  it  was  justified 
in  paying  the  same  to  the  person  in  whose 
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!i;ime  the  stock  stood  upon  its  books,  or  to 
his  Icf^al  rcpresei.'atives  ;  and  that,  as  the 
achninistrator  was  not  required  l)y  any  rule 
of  law  to  produce  tlie  certificate  on  payment 
to  him  of  llie  dividends,  liis  faihire  so  to  do 
was  not  such  a  notice  as])ut  defendant  upon 
inciuiry  before  payment;  also  that  the  re- 
ceipt of  the  bond  of  indemnity  did  notalTect 
defendant's  rii,'hts  or  ciiarge  it  with  notice. 
Brisbane  v.  DtUrMarc,  L.  &>  JV.  A'.  Co..  94 
jV.    ]'.  204;  ixffirming  25  Hun  438. 

PlaintilT  !j;ave  in  evidence  a  letter  to  him 
from  defendant's  assistant  treasurer,  wliich 
referred  to  a  letter  wriiten  by  him  wherein 
lie  claimed  ten  shares  of  the  company's 
stock.  //(•/(/,  that  this  was  not  notice  to 
the  company  of  ownership  of  the  shares  in 
C(jritroversy.  Brisbane  v.  Delaivare,  L.  <S^» 
\V.  R.  Co.,  94  N.  v.  204;  affirming  25  Hun 

438. 

5.  When  and  wlicpc  payable— No- 
tice. —  Directors  may  select  a  banking 
house  of  good  credit  and  ccjnstitute  it  their 
registers,  and  may  lawfully  deposit  the 
money  there  to  pay  dividends,  giving  notice 
to  each  stockholder  of  such  deposit,  and  if 
the  stockholder,  after  receiving  due  notice, 
neglect  to  draw  the  money  within  a  reason- 
able time,  and  a  loss  is  incurred  by  a  failure 
of  the  bank,  it  will  fall  upon  the  stock- 
iiolder,  and  he  cannot  call  upon  the  com- 
pany to  reimburse  him.  King  v.  Paterson 
&•  n.  R.  R.  Co.,  29  N.J.  L.  82 ;  affirmed  in 
29  ^V.  /.  L.  504. 

To  clear  a  company  from  liability  for  the 
loss  of  a  dividend  tlirough  the  failure  of  the 
bank  at  which  it  was  payable,  they  must 
show  that  notice  of  the  place  where  the 
divirlend  was  payable  was  given  to  the 
stockholder.  Kim;  v.  Paterson  ^S^•  H.  R.  R, 
Co.,  29  A'./.  L.  82  ;  affirmed  in  29  N.  J.  L. 
504. 

.■\dvertisement  in  a  newspaper  circulating 
daily  ill  the  vicinity  of  men  of  business  is 
jjresumptive  evidence  of  notice  to  a  stock- 
holder that  a  dividend  has  been  declared, 
but  may  be  overcome  by  positive  proof  by 
the  stockholder  that  such  notice  did  not 
come  to  his  knowledge.  AVwi,'-  v.  Paterson 
&>  H.  R.  R.  Co.,  29  A'.  /.  /,.  82  ;  affirmed  in 
29  A'.  /.  /,.  504. 

If  the  stockholders  of  a  corporation  have 
passed  a  vote  instructing  the  directors  to 
adjust  an  interest  dividend,  which  had  been 
expected  by  the  subscibers  to  the  capital 
stock,  by  issuing  certificates  therefor,  pay- 
able at  a  future  time  named,  with  a  condi- 


tion that  if  there  should  not  then  be  money 
enough  in  the  treasury  to  pay  the  whole 
amount  the  holders  of  the  certificates 
should  receive  as  much  pro  rata  as  the 
treasurer  should  be  able  to  pay,  and  that  he 
should  give  public  notice  as  soon  as  he 
slionld  be  able  to  pay  the  balance,  and  tiie 
directors  have  accordingly  issued  such  cer- 
tihcates,  the  holder  of  one  of  them,  if  under 
any  circumstances  he  can  maintain  an 
action  upon  it,  can  only  do  so  by  proof  that 
the  company  was  able  to  pay  the  full 
amount  of  interest  covered  by  the  vote, 
either  at  the  specified  time  or  at  the  com- 
mencement of  the  action ;  and  it  is  imma- 
terial whether  certificates  have  been  issued 
for  the  full  amount  or  not.  Barnard  v. 
Vermont  &^  M.  R.  Co.,  7  Allen  (Mass.)  512. 
—Distinguishing  Wright  v.  Vermont  & 
M.  R.  Corp.,  12  Cush.  (Mass.)  68. 

If  a  corporation  has  voted  to  pay  to  its 
stockholders  an  interest  dividend  at  some 
future  time  when  it  should  be  able,  and 
issued  certificates  therefor  accordingly,  the 
determination  of  the  question  whether  at 
any  particular  time  it  is  able  to  pay  it  does 
not  rest  in  the  final  decision  of  the  direc- 
tors, but  in  that  of  the  court,  who,  in  judg- 
ing of  it,  will  pay  regard  not  only  to  the 
existing  liabilities  and  funds  of  the  cor- 
poration, but  also  to  those  contingencies  to 
which  it  is  exposed  which  may  require  un- 
usual outlays.  Barnard  v.  Vermont  <S^  M, 
R.  Co. ,7  Allen  {Mass.)  512. — Reviewed  in 
Richardson  v.  Vermont  &  M.  R.  Co.,  44 
Vt.  613. 

<(.  Source  tVoiii  which  time  is  cal- 
culated.—The  right  to  dividends  accrues 
when  they  are  declared,  independent  of 
when  the  earnings  were  made.  Goldsmith 
V.  Siaift,  25  Hun  (N.  F.)  201. 

As  incident  to  shares  of  stock  in  a  cor- 
poration, is  the  right  to  receive  ail  (lividemls 
by  the  owner  and  holder  of  the  same  after 
the  purchase  thereof— that  is,  their  propor- 
tional share  of  all  profits  not  divided  when 
such  purchase  is  completed  ;  and  it  is  im- 
material at  what  times  or  Irom  what 
sources  these  profits  have  been  earned,  the 
assignment  of  a  siiare  of  stock  from  one 
owner  to  another  conveys  and  transfers  not 
only  the  stock,  but,  as  incident  thereto,  the 
right  to  share  in  the  profits  of  the  corpora- 
tion, in  the  proportion  which  the  stock  so 
transferred  bears  to  the  whole  capital  stock 
used  in  the  enterprise  for  which  die  cor- 
poration was  organized.     Ryan  v.  Leaven- 
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worth,  A.SfN.  W.R.  Co.,  21  Kan.  365.— Ap- 
plied IN  Mackintosh  v.  Flint  &  P.  M.  R. 
Co..  36  Am.  &  Eng.  R.  Cas.  340,  34  Fed. 
Rep.  5S2. 

7.  Purchasers  of  stock,  wlicu  en- 
titled to.*— A  sale  of  corporate  stock  car- 
ries dividends  not  yet  payable.  Burroughs 
V.  North  Carolina  R.  Co.,  67  A^.  Car.  376,  2 
Am.  Ry.  Rep.  213. 

Therefore,  where  the  North  Carolina  rail- 
road company  declared  a  dividend  on  the 
stock  in  said  company,  on  the  i6ih  day  of 
February,  1870,  to  be  paid  on  the  first  days 
of  April  and  July  thereafter,  and  the  owner 
of  certain  shares  of  sucli  stock  sold  and 
transferred  the  same  on  the  17th  day  of 
February — held,  that  the  purchaser  of  said 
shares  of  stock  acquired  the  dividends  as 
well  as  the  stock.  Burroughs  v.  North 
Carolina  R.  Co.,  67  V.  Car.  376,  2  Am.  Ry. 
/vV/.  213.— Distinguished  in  Brundage  t/. 
Brundage,  60  N. Y.  544. 

Dividends  on  stock  correspond  to  the 
hire  of  property.  The  purchaser  of  railroad 
stock  from  an  administrator,  at  an  un- 
authorized private  sale,  is  liable  in  equity 
to  the  distributees  of  the  estate  to  which 
the  stock  belonged,  for  all  damages  result- 
ing directly  from  the  conversion,  includinr;, 
besides  the  value  of  the  shares,  the  con- 
sequent loss  of  dividends,  with  interest 
thereon.  The  dividends  to  be  treated  as 
lost  are  all  those  innocently  paid  by  the 
corporation,  after  the  illegal  purchase  and 
up  to  the  time  of  the  decree,  whether  paid 
to  the  purchaser  himself,  or  to  tl.ose  hold- 
ing under  him,  immediately  or  remotely,  by 
regular  transfer.  Nutting  v.  Thomasson,  57 
Ga.  418. 

Defendant,  a  stockholder  in  a  railroad, 
executed  a  writing  in  which  he  agreed  to 
convey  to  the  bearer  certain  shares  of  slock 
at  a  fixed  price  at  any  time  within  six 
months,  with  a  provision  that  "the  bearer 
is  entitled  to  all  the  dividends  or  surplus 
dividends  declared  during  the  time."  Hehi, 
that  the  bearer  was  not  entitled  to  dividends 
which  had  been  declared  before  the  date  of 
the  writing,  although  the  stock  was  selling 
"  dividends  on  "  at  the  date  of  its  execution. 
Loiitbardo  v.  Case,  45  Barb.  {N.  1'.)  95. 

When  a  dividend  is  declared  it  belongs  to 
tlie  owners  of  the  stock  at  the  time,  but 
until  such  declaration,  the  profits  form  part 

*  Transfer  of  stock ;  right  to  dividends,  see 
note,  4  Am.  &  Eng.  R.  Cas.  393. 
4  D.  R.  D.— 10. 


of  the  assets ;  and  an  assignment  by  a  stock- 
holder of  his  shares  carries  with  it  his  pro- 
portionate share  of  the  assets,  including  all 
undeclared  dividends.  Boardnian  v.  Lake 
Shore  &*  M.  i.  R.  Co.,  4  Am.  &'Eng.  R.  Cas. 
265,  84  N.  V.  157.— Distinguishing  Hill 
V.  Newichawanick  Co.,  8  Hun  459. — Dis- 
tinguished IN  Thomas  v.  New  York  &  G. 
L.  R.  Co.,  139  N.  Y.  163.  Followed  in 
Jerinain  v.  Lake  Shore  &  M.  S.  R.  Co.,  91  N. 
Y.  483. 

8.  Guaranteed  or  preferred  divi- 
dends. —  (0  Rights  of  preferred  stock- 
holders, generally.'* — A  mortgage  given  by 
a  railroad  company  to  secure  the  payment 
of  dividends  to  the  holders  of  certificates 
purporting  to  be  certificates  of  preferred 
stock,  is  an  incident  to  the  principal  obliga- . 
tion,  and  the  terms  and  purport  of  the  cer- 
tificates will  be  held  to  express  the  real  in- 
tent of  the  parties,  even  though  some  of  the 
stipulations  of  the  mortgage  may  be  ap- 
parently inconsistent  with  the  intent  as  ex- 
pressed by  the  certificates.  Miller  v.  Rat- 
ternian,  43  Am.  <S^  Eng.  R.  Cas.  339,  47  Ohio 
St.  141,  24  N.  E.  Rep.  496. 

Preferred  stock  was  issued  by  a  company 
entitling  the  holders  to  six  per  cent,  non- 
cumulative  dividends,  "  in  preference  to  the 
payment  of  any  dividend  on  common  stock, 
but  depending  on  the  profits  of  each  par- 
ticular year  as  declared  by  the  board  of 
directors."  The  board  of  directors  made  an 
annual  report,  showing  net  earnings  more 
than  sufficient  to  pay  such  six  per  cent, 
dividend,  but  voted  to  declare  no  dividend 
that  year,  but  to  apply  the  surplus  to  im- 
provements on  the  road.  Held,  that  the 
holders  of  the  preferred  stock  were  entitled 
in  equity  to  have  the  net  profits  for  the 
year  ascertained,  and  a  dividend  declared. 
Nickals  v.  New  York,  L.  E.  &>  \V.  R.  Co.,  13 
Am.  (S-  Eng.  R.  Cas.  139,  21  Blatchf.  (  U.  S.) 
177,  15  Fed.  Rep.  575.— QUOTING  Union 
Pac.  R.Co.  V.  United  States,  99  U.  S.  402.— 
Reviewed  .^nd  distinguished  in  Hazel- 
tine  V.  Belfast  &  M.  L.  R.  Co.,  30  Am.  & 
Eng.  R.  Cas.  528,  79  Me.  411. 

A  railroad,  becoming  embarrassed,  was 
authorized  to  raise  money  by  issuing  "  pre- 
ferred stock,"  to  draw  a  dividend  of  eight 
percent.,  payal)le  from  net  earnings.  Several 
years  afterward  the  company  was  author- 
ized to  issue  "  consolidated  preferred  stock," 

*  Rights  of  preferred  shareholders  to  divi- 
dends, sec  note,  33  Am.  &  Eno.  R.  Cas.  743. 
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to  retire  the  former  issue,  to  draw  dividends 
from  date  of  issue ;  but  the  lioldcrs  of  42 
shares  refused  to  exchange.  A  year  after 
the  consoUdated  stock  was  issued  a  dividend 
was  declared  on  both  the  preferred  and  con- 
solidated slock  for  two  years  past.  HM, 
that  the  holders  of  the  42  shares  of  pre- 
ferred stock  were  entitled  to  a  dividend 
(rum  the  time  of  issue,  the  net  earnings 
being  sullicient  for  that  purpose.  IVesi 
Chester  &•  P.  R.  Co.  v.  Jackson,  77  Pa.  St. 

321. 

Taking  "  preferred  "  stock  was  the  con- 
tract for  the  advance  of  money  to  the  com- 
pany, and  was  the  same  as  a  purchase  of 
the  company's  bonds;  the  preferred  stock 
was  only  a  form  of  mortgage.  West  Ches- 
ter 6-«  J'.  R.  Co.  V.  Jackson,  77  Pa.  St.  321. 

On  May  27.  1S57,  the  K.,  F.  &  P.  R.  Co., 
under  the  Va.  act  of  February  13,  1S56  (see 
Acts  1S55-56,  p.  108),  issued  certificates  of 
seven  per  cent,  guaranteed  stock,  indorsed 
that  the  president  and  directors  should  pay 
thereon  semi-annual  dividends,  on  the  first 
of  May  and  November  of  each  year,  of  not 
less  than  three  and  a  half  per  cent.,  and 
that  any  holder  was  entitled  to  receive  any 
excess  of  semi-annual  dividend  beyond 
three  and  a  half  per  cent.,  which  might  at 
any  time  be  paid  on  the  common  stock. 
And  on  November  21,  1S66,  said  company, 
under  tlie  act  of  December  13,  1S65,  issued 
certificates  of  six  percent,  guaranteed  stock, 
similarly  indorsed.  On  December  16,  1881, 
the  said  compa  y  issued  to  the  holder  of 
each  share  of  common  stock  a  dividend 
obligation  of  $100,  bearing  in  lieu  of  interest 
the  dividend  payable  on  each  share  of  com- 
mon stock  at  the  several  dates  when  such 
dividends  should  be  payable,  and  entitled 
in  any  dividend  of  the  assets  of  the  com- 
pany to  share  ratably  in  same,  and  declared 
a  dividend  of  two  dollars  on  each  share  of 
common  stock  and  on  each  dividend  obli- 
gation of  Sioo,  payable  on  January  2,  1882, 
and  semi-annually  thereafter,  but  made  no 
similar  provision  for  the  holders  of  the 
guaranteed  stock.  Held:  (i)  those  acts  em- 
jiowcred  the  company  to  issue  guaranteed 
stock  of  the  kind  indicated  ;  (2)  the  holders 
of  such  stock  arc  entitled  to  participate 
equally  with  the  holders  of  common  stock 
in  any  larger  dividends  declared  in  favor  of 
the  latter,  without  impairing  the  claims  of 
the  former  always  to  receive  at  least  seven 
per  cent,  per  annum  on  each  share  of  $100; 


(3)  the  holders  of  the  guaranteed  stock  are 
entitled  not  only  to  participate  in  due  pro- 
portion in  the  cash  dividends  declared  in 
favor  of  the  holders  of  the  common  stock, 
but  also  in  the  issuance  of  dividend  obliga- 
tions; (4)  the  stock  issued  under  these  acts 
is  guaranteed  capital  in  the  strictest  sense. 
Its  dividends  (seven  or  six  per  cent.,  as  may 
be)  are  payable  out  of  the;  gross  receipts  of 
the  company,  and  in  a  division  of  the  assets 
must  be  |)aiil.  if  need  be,  to  the  exclusion  of 
the  coninion  stock.  Hut  as  to  any  excess 
of  semi-annual  dividends,  to  which  the  said 
guaranteed  stock  may  be  entitled  beyond 
the  three  and  a  lialf  or  three  per  cent, 
guaranteed  it,  it  must  stand  upon  the  same 
footing  as  the  common  stock.  Gordon  v. 
Richmond,  !•'.  &^  P.  R.  Co.,  22  Am.  &•  Eftjf. 
R.  Cas.  33,  78  Va.  501. — Distinguishing 
Lockhart  v.  Van  Alstyne,  31  Mich.  83. 
Quoting  In  re  Bangor  &  P.  S.  &  S.  Co.,  L. 
R.  20  Eq.  59;  Harrison  v.  Mexican  R.  Co., 
L.  R.  19  Eq.  358. 

On  the  reorganization  of  a  railroad  it  was 
agreed  that  preferred  stock  should  be 
issued  equal  to  the  preferred  stock  of  the 
old  organization,  "entitling  the  holders  to 
non-cumulative  dividetids  at  the  rate  of  six 
per  cent.,  in  preference  to  the  payment  of 
any  dividend  on  the  common  stock,  but 
dependent  on  the  profits  of  each  year  as 
declared  by  the  directors."  Held,  that  the 
holders  of  preferred  stock  could  not  compel 
the  directors  to  declare  a  dividend,  even 
where  there  were  surplus  earnings,  unless, 
in  the  opinion  of  tlie  directors,  tlie  con- 
dition of  the  business  justified  it.  Acw 
York.  L.  E.  6^  W.  R.  Co.  v.  Nkkals,  \\^  U. 
S.  296,  7  Sup.  Ct.  Rep.  209.— Distinguish- 
ing Richardson  v.  Vermont  &  M.  R.  Co., 
44  Vt.  613;  Boardman  v.  Lake  Shore  &  M, 
S.  R.  Co.,  84  N.  Y.  157.— Distinguishkd 
IN  Mackintosh  v.  Flint  &  P.  M.  R.  Co.,  36 
Am.  &  Eng.  R.  Cas.  340,  3.1  Fed.  Rep.  582. 
FoLLOWKU  in  Wood  V.  Lory,  47  Hun  (N. 
Y.)  550- 

A  certificate  of  shares  of  the  guaranteed 
capital  slock  of  a  corporation  contained 
this  provision:  "Said  stock  is  entitled  to 
dividends  at  the  rate  of  ten  per  cent,  per 
annum,  ])ayable  semi-annually  in  New  York, 
on  the  first  days  of  June  and  December  in 
each  year,  out  of  the  net  earnings  of  said 
company,  and  is  also  entitled  to  share  pro 
rata  with  the  other  stock  of  the  company 
in  any  excess  of  earnings  over  ten  per  cent. 
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per  annum  •,  and  the  payment  of  dividends 
as  aforesaid  is  hereby  guaranteed."  Held, 
that  the  holder  of  such  certificate  could  not 
maintain  an  action  at  law  against  the  cor- 
poration for  a  failure  to  declare  and  pay 
dividends  as  therein  mentioned.  VVilliston 
V.  Michigan  S.  6-  N.  I.  R.  Co.,  13  Allen 
(Mass.)  400.— Approving  Taft  v.  Hartford, 
P.  &  F.  R.  Co.,  8  R.  I.  310.  Explaining 
McLauglilin  v.  Detroit  &  M.  R.  Co.,  S  Mich. 
100. — DisriNGUlSllEl)  IN'  Proiity  7'.  Michi- 
gan S.  &  N.  I.  K.  Co.,  4T.  &  C.  (N.  Y.) 
230,  I  Hun  655. 

(2)  Priori/}'  of  preferred  over  common 
stock  as  regards  dividends. — There  is  an  im- 
plied condition  where  the  nicinoninduni 
and  articles  of  association  are  silent  on  the 
subject,  that  the  shareliolders  are  entitled  to 
rank  equally  as  regards  dividends  without 
preference  between  themselves.  Harrison 
V.  Mexican  A\  Co.,  L.  R.  19  E(].  358,  44  L.J. 
Cli.  403,  23  W.  R.  403,32  L.  T.  82. — Fol- 
lowed IN  Re  South  Durham  Brewery  Co., 
L.  R,  31  Ch.  D.  261,  34  W.  R.  126,  55  L.  J. 
Ch.  179,  53  L.  T.  928. 

When  preferred  guaranteed  stock  is  issued 
by  a  railroad  company,  the  holders,  although 
they  are  not  entitled  to  dividends  when  no 
profits  are  earned,  yet  are  first  entitled  to 
be  paid  the  amount  of  dividends  specified 
and  guaranteed,  including  all  arrears,  before 
the  holders  of  common  stock  are  entitled  to 
anything,  lioardman  v.  Lake  Shore  &•  M. 
S.  R.  Co.,  4  Am.  &*  F.ng.  R.  Cas.  265,  84  N. 
V.  157.— Applying  Henry  v.  Great  North- 
ern R.  Co.,  3  Jur.  N.  S.  1117  ;  Crawford  v. 
North  Eastern  R.  Co.,  3  Jur.  N.  S.  1093; 
Sturgc  V.  Eastern  Union  R.  Co.,  31  Eng.  L. 
&  Eq.  406.— DiSTiNGUlSHKU  IN  New  York, 
L,  E.  &  \V.  R.  Co.  V.  Nickals,  119  U.  S.  296. 
—Henry  v.  Great  Northern  R.  Co. ,  3  Jur. 
X.  S.  ri33,  27  L./.Ch.  I. 

Where  the  surplus  earnings  are  errone- 
ously paid  out  as  dividends  on  common 
stock  in  preference  to  preferred  stock,  the 
owners  of  the  preferred  stock  are  entitled 
to  interest  on  dividends  subsequently  de- 
clared from  the  time  that  they  would  have 
been  declared,  or  from  the  time  that  the 
dividend  was  p.iid  to  the  common  stock- 
lioldeis.  l^rotily  v.  Michigan  S.  &^  A'.  /. 
R.  Co.,  4  v.  &^  C.  {N.  V.)  230,  I  Hitn  655.  - 
Rk.vik.wing  Taft  v.  Hartford,  P.  &  F.  R. 
Co.,  8  R.  1.310. 

(3)  Dividends  on  preferred  stock, generally. 
—  Defendant  being  embarrassed  by  a  large 
flciiiing   indebtedness,   for  the    immediate 


payment  of  which  it  had  no  means,  passed 
into  the  hands  of  a  receiver,  and  for  the 
purpose  of  raising  funds  to  pay  said  in- 
debtedness, was  authorized  by  the  legisla- 
ture to  issue  not  exceeding  fifty  thousand 
shares  of  preferred  stock.  It  issued  of  said 
preferred  stock  nineteen  thousand  shares, 
which  were  sold  for  cash,  and  dividends  on 
said  stock,  to  the  amount  of  seven  per  cent, 
annually,  were  to  be  paid  thereon  from  the 
net  earnings  of  the  company  and  to  take 
priority  over  dividends  on  the  ordinary 
stock.  A  general  statute  provided  that  no 
corporation  should  declare  any  dividend 
while  its  capital  was  impaired.  Held,  that 
a  dividend  on  the  preferred  stock  could  be 
made  out  of  the  "net  earnings"  since  the 
issue  of  said  stock,  notwithstanding  the 
fact  that  a  large  deficiency  existed  at  the 
time  of  issuing  said  preferred  stock.  Cot- 
t'ltg  V.  New  York  &*  N.  E.  R  Co.,  29  Am. 
&*  Eng.  R.  Cas.  371,  54  Conv.  156,  5  At  I. 
Rep.  851. 

The  defendant  corporation  owes  nothing 
but  a  bonded  mortgage  debt  of  $150,000,  to 
mature  in  1890;  the  common  stock  is  $380,- 
400,  and  the  preferred,  §267,700 ;  the  road 
cost  $i,050,-')oo;  the  earnings  of  the  road 
have  paid  off  an  indebtedness  of  §251,900, 
which  entered  into  its  construction,  the 
reduction  commencing  in  1S71  and  termi- 
nating in  18S5,  leaving  in  the  latter  year 
$22,412.32  cash  assets  on  hand;  the  ex- 
penses of  the  corporation  are  trifling  be- 
yond the  payment  of  $9,000  annually  as 
interest  on  the  bonded  debt ;  the  road  is 
under  lease  until  1921,  at  an  assured  rent  of 
$36,000  per  year,  the  lessee  running  the 
road  at  its  own  risk  and  ex()ense,  and  keep- 
ing it  in  repair  and  paying  all  taxes  thereon  ; 
the  corporation  has  the  ability,  upon  the 
strength  of  the  lease  or  on  the  value  of  the 
road,  to  renew  a  portion  of  the  debt,  or  all 
of  it,  upon  advantageous  terms;  and  the 
preference  shareholders  have  been  for  many 
years  deprived  of  dividends  to  enable  the 
corporation  to  consummate  the  payment  of 
its  debts.  Held,  under  these  and  other  less 
important  facts,  that  the  preferred  stock  is 
entitled  to  a  full  annual  diviflcnd  from  the 
balance  of  earnings  remaining  on  hand  at 
the  expiration  of  the  year  1S85.  Haceltine 
V.  Belfast  iS-*  M.  L.  R.  Co.,  30  Am.  Qr^  l-ng. 
R.  Cas.  528,  79  Afe.  41 1,  10  Atl.  Rep.  328. 

(4)  Meaning  of  "net  earnings." — "Net 
earnings"  niean  the  gross  receii)ts  less  the 
expenses  of  operating  the  road,  interest  on 
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the  company's  indebtedness,  and  less  any 
floating  or  temporary  liabilities,  which,  in 
good  judgment,  ought  to  be  paid,  and  any- 
thing which  should  go  to  a  sinking  fund  for 
payment  of  debts,  whenever  it  is  proper  to 
provide  such  fund.  Belfast  &*  M.  L.  R.  Co. 
V.  Belfast,  23  Am.  (S>»  Eng.  A'.  Cas.  736,  77 
A/e.  445,  I  Atl.  Rep.  362.— Followed  in 
Hazeltine  v.  Belfast  &  M.  L.  R.  Co.,  30  Am. 
«i  Eng.  R.  Cas.  528,  79  Me.  411. 

(5)  No  dividend  in  absence  of  profits 
earned. — A  general  guaranty  of  dividends 
by  a  railroad  company  on  its  preferred 
slock  is  not  a  guaranty  of  payment  in  any 
event,  but  only  in  the  event  that  dividends 
are  earned.  Miller  v.  Ratter  man,  43  Am. 
&*  Eng.  R.  Cas.  339.  47  0/tio  St.  141,  24  2V. 
E.  Rep.  496. 

A  provision  in  a  railroad  charter  author- 
ized both  preferred  and  common  stock,  and 
provided  that  the  holders  of  preferred  stock 
should  be  entitled  to  receive  dividends  on 
the  same,  not  to  exceed  seven  per  cent., 
"  before  any  dividend  shall  be  set  apart  or 
paid  on  the  ordinary  stock  of  said  com- 
pany." Held,  that  the  holders  of  preferred 
stock  are  not  entitled  to  annual  dividends 
thereon  at  a  fixed  rate,  but  when  enough 
had  been  earned  they  were  entitled  to  a 
seven  per  cent,  dividend  before  anything 
could  be  paid  on  the  common  stock.  Elkins 
V.  Camden  &^  A.  R.  Co.,  9  Am.  <S-  Etig.  K. 
Cas.  639,  36  N.f.  Eq.  233.— REVIEWED  IN 
Hazeltine  v.  Belfast  &  M.  L.  R.  Co.,  30  Am. 
&  Eng.  R.  Cas.  528,  79  Me.  411. 

A  holder  of  "  preferred  and  guaranteed 
stock"  in  a  railroad  company,  being  enti- 
tled to  preferred  and  guaranteed  dividends 
at  the  rate  of  ten  per  cent,  per  annum,  pay- 
able semi-annually,  "  before  any  dividend 
shall  be  paid  on  other  stock  of  said  com- 
pany," is  entitled  to  that  sum,  payable 
only  out  of  the  earnings  of  tlie  company 
which  are  legally  applicable  to  the  payment 
of  dividends.  Taft  v.  Hartford,  P.  &>  F. 
K.  Co.,  8  R.  I.  310.— Quoting  Crawford  v. 
North  Eastern  R.  Co.,  3  Jur.  N.  S.  1093; 
Matthews  v.  Great  Northern  R.  Co.,  5  Jur. 
N.  S.  284,  Reviewing  Henry  v.  Great 
Northern  R.  Co.,  3  Jur.  N.  S.  1133. — Re- 
viewed IN  Prouty  V.  Michigan  S.  &  N.  I. 
R.  Co..  4  T.  &  C.  (N.  Y.)  230.  I  Hun  655. 

(6)  Payment  of  arrearages. — Where  a  rail- 
road company  issues  preferred  stock  with  a 
guarantee  of  a  ten  per  cent,  annual  dividend, 
payablesemi-annually  out  of  the  iir>t  earnings 
of  the  company,  the  holders  of  such  stock  are 


entitled  to  such  guaranteed  dividend  when- 
ever earned,  and  they  are  not  restricted  to 
the  earnings  of  any  particular  year  as  to 
dividends  payable  that  year.  Prouty  v. 
Michigan  S.  6r-  N.  I.  R.  Co.,  4  T.  &^  C.  (A'. 
V.)  230,  I  A^««  655.— Reviewing  Henry  t/. 
Great  Northern  R.  Co.,  3  Jur.  N.  S.  1 133. 

The  right  of  holders  of  preferred  stock  to 
dividends  is  not  defeated  by  a  failure  of  tiie 
board  of  directors  to  declare  an  annual 
dividend,  provided  the  net  earnings  are 
sufficient  to  pay  such  dividends.  Wood  v. 
Lary,  47  Hun  550,  15  A^.  Y.  S.  R.  209;  ap- 
peal dismissed  in  1 24  A^.  V.  83. 

Holders  of  preferred  stock  in  the  Belfast 
&  M.  L.  R.  Co.  are  entitled  to  a  dividend 
from  net  profits  each  year  during  wliich 
they  are  earned,  but  not,  under  the  terms 
of  their  subscriptions,  to  cumulative  divi- 
dends. The  arrearages  of  one  year  are  not 
payable  out  of  the  earnings  of  subsequent 
years.  The  inquiry  is,  whether  earned  dur- 
ing the  particular  year  for  which  they  are 
demanded.  Hazeltine  v.  Belfast  &'  Af.  L. 
R.  Co.,  30  Am.  <S^  Eng.  R.  Cas.  528,  79  Me. 
411,  \o  Atl.  Rep.  328.— Following  Belfast 
&  M.  L.  R.  Co.  V.  Belfast,  ^^  Me.  445.  Re- 
viewing Dent  V.  London  Tramways  Co.,  L, 
R.  16  Ch.  D.  344;  Elkins  w.  Camden  &  A. 
R.  Co.,  36  N.  J.  Eq.  233. 

The  earnings  belong  primarily  to  the  cor- 
poration. There  can  be  no  such  thing  as  a 
dividend  until  it  is  declared.  Where  the 
directors  fail  to  declare  dividends  at  the 
stated  times,  as  directed  by  the  charter,  it 
is  not  in  their  power  to  declare  a  dividend 
to  extend  back  over  the  periods  during 
which  they  had  failed  to  declare  dividends. 
Gordon  v.  Richmond,  F.  <S»  P.  R.  Co.,  22  Am. 
6f  Eng.  R.  Cas.  33,  78  Va.  501. 

Preference  shareholders  of  a  railway 
company,  upon  whose  shares  an  arrear  of 
dividends  has  accrued,  who  permit  for  sev- 
eral years  the  profits  to  be  appropriated  to 
the  payment  of  dividends  upon  other  pref- 
erence sliares  puisne  to  theirs,  do  not  lose 
their  right  to  the  arrears,  either  by  acquies- 
cence or  laches.  Smith  v.  Cork  6^  B.  R. 
Co.,  5  Ir.  Eq.  65. 

Where  by  the  articles  of  association  of  a 
tramway  company  dividends  on  preferred 
shares  are  "dependent  upon  the  profits  of 
the  particular  year  only,"  preferred  share- 
holders are  entitled  to  a  dividend  out  of  the 
profits  of  any  year  after  setting  aside  the 
proper  amount  for  maintenance  of  the  tram- 
way for  that  year,  and  they  are  not  to  be 
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deprived  of  such  dividend  in  order  to  make 
good  sums  paid  as  dividends  on  common 
stock  in  previous  years  which  should  have 
been  set  aside  for  maintenance  and  repairs. 
Dent  v.  London  Tramways  Co.,  L.  R.  i6  Ch. 
D.  344,50  L.J.  Ch.  190,  44  Z.  r.  91.  Da- 
vison V.  Gillies,  L.  K.  16  Ch.  D.  347,  «.,  50 
L.J.  Ch.  D.  192,  «..  44  L.  T.  92,  n. 

( 7 )  Priority  of  bonded  and  other  debts  over 
preferred  dividends.  —  \  certificate  for 
shares  of  stock  in  a  railroad  corporation 
declared  that  such  stock  should  be  entitled 
to  preferred  dividends  out  of  the  net  earn- 
ings, not  to  exceed  a  specified  rate,  after 
payment  of  mortgage  interest  in  full.  After 
the  certificate  was  issued,  the  corporation 
borrowed  money  and  issued  bonds  therefor, 
bearing  interest,  and  also  took  leases,  on 
rent,  of  connecting  railroads.  Held,  that 
the  holder  of  the  certificate  was  not  entitled 
to  be  paid  a  dividend  before  payment  of 
the  interest  on  such  bonds  or  of  such  rent. 
St.  John  V.  Erie  R.  Co.,  10  Blatchf.,  {U.  5.) 
271.— Quoted  in  Hazeltine  v.  Belfast  & 
M.  L.  R.  Co.,  30  Am.  &  Eng.  R.  Cas.  528, 
79  Me.  411. 

Two  mortgages  resting  on  the  R.  &  B.  R. 
Co.,  it  being  operated  by  the  trustees  of  the 
second  mortgage  bondholders,  a  suit  pend- 
ing to  foreclose  the  first  mortgage,  and 
during  the  pending  of  this  suit,  a  charter 
having  been  obtained  for  the  defendant 
company  in  the  interest  of  the  second  mort- 
gage bondholders,  the  defendant,  by  corpo- 
rate vote,  under  the  authority  of  the  charter, 
issued  §4,300,000  of  "preferred  or  guaran- 
teed stock,  commonly  called  preferred 
guaranteed  stock,"  also  $2,500,000  of  com- 
mon stock,  to  liquidate  the  first  mortgage 
bonds  and  other  claims  resting  on  the 
property.  The  charter  provided  that  the 
.said  guaranteed  stock  should  "  be  entitled 
10  receive  dividends  from  the  earnings  and 
income  of  the  corporation  "  ;  that  it  "  shall 
pay  and  shall  be  liable  to  pay  such  divi- 
dends " ;  that,  "  until  declared,  interest  shall 
he  added  to  each  dividend  ";  and  that  no 
dividend  should  be  paid  on  the  common 
stock  "until  a  dividend  is  made  on  said 
preferred  stock."  The  defendant  having 
issued  certificates  of  "scrip  dividends"  in 
"selilenient  of  dividends"  on  the  said  pre- 
ferred stock,  in  an  action  of  assumpsit  to 
recover  the  amount  of  said  certificates— //t/*/, 
that  a  preferred  stockholder  is  not  a  cred- 
itor; that  a  creditor's  lien  is  prior  to  the 
right  of  a  stockholder ;  that  a   right  to  a 


dividend  is  not  a  debt;  that  dividends  on 
preferred  stock  are  payable  only  out  of  net 
earnings  which  are  applicable  to  the  pay- 
ment of  dividends;  that  a  stockholder  is 
not  entitled  to  any  dividend  of  the  profits 
until  all  the  debts  are  paid  ;  that  the  stock 
and  property  of  a  corporation  is  a  trust 
fund  pledged  for  the  payment  of  its  debts; 
and  that  there  is  no  right  to  declare  a  divi- 
dend until  there  is  a  fund  from  which  it  can 
properly  be  made.  Chaffee  v.  Rutland  R. 
Co.,  16  Am.  &•  Eng.  R.  Cas.  408,  55  Vt. 
no. 

But  the  company  having  issued  the  cer- 
tificates without  objection  by  any  stock- 
holder or  creditor,  which  certificates  were 
convertible  into  the  company's  bonds  on 
demand  or  at  the  option  of  the  holder,  the 
company  having  converted  all  or  nearly 
all  of  the  certificates  into  bonds,  except  the 
plaintiff's,  having  ratified  them,  and  never 
having  denied  their  validity,  and  having  so 
acted  that  it  is  estopped  to  deny  their 
validity,  general  assumpsit  will  lie  to  re- 
cover the  amount  of  the  certificates,  the 
company  on  demand  having  refused  both 
to  convert  theiji  into  bonds  or  to  pay  them ; 
and  this  is  so  although  at  the  time  the  scrip 
dividends  were  issued  the  net  earnings  were 
insufficient  to  pay  them,  the  current  ex- 
penses and  the  floating  debt  of  the  com- 
pany, said  debt  having  been  very  largely 
reduced  when  this  suit  was  brought,  and  it 
not  appearing  that  the  same  treatment  of 
the  plaintiff's  certificates  with  the  others 
would  have  embarrassed  the  company. 
Chaffee  V.  Rutland  R.  Co.,  16  Am.  &>  Eng. 
R.  Crtj.  408,  55  Vt.  no.— Quoting  Burt?'. 
Rattle,  31  Ohio  St.  116. 

Having  issued  the  certificates,  ratified 
them,  and  all  the  other  preferred  stock- 
holders having  received  the  fruits  thereof, 
the  company  itself  cannot  plead  its  own 
wrong  in  defense  by  showing  that  they 
were  illegally  issued,  or  that  it  had  no  au- 
thority to  exchange  bonds  for  certificates, 
it  not  appearing  that  this  was  necessary  to 
protect  itself  from  embarrassment  or  cred- 
itors from  loss.  Chaffee  v.  Rutland  R.  Co., 
16  Am.  &*  Eng.  R.  Cas.  408,  55  Vt.  no. 

( 8)  Effect  of  law  changing  rate  of  interest. 
— Where,  in  an  action  to  require  defendant 
to  declare  and  pay  dividends  on  certain 
preferred  and  guaranteed  stock,  it  appeared 
that  the  dividends  were  due  and  payable 
prior  to  January  i,  1880,  when  the  act  (ch. 
53S,  Laws  of  1S79)  fi.xing  the  rate  of  interest 
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at  six  per  cent,  went  into  effect— //^A/,  tliat 
plaintiff  was  entitled  to  interest  at  the  rate 
of  seven  per  cent,  up  to  that  date,  and  six 
per  cent,  thereafter.  Sanders  v.  L<i/.r  Shore 
<3«»  M.  S.  R.  Co.,  94  A^.  Y.  641.— Followed 
IN  Stoddard  v.  Lake  Shore  &  M.  S.  R.  Co., 
94  N.  Y.  643. 

9.  Stock  dividciid.s.'"  —  One  who  is 
entitled  to  the  "  net  annual  income "  of 
corporation  stock  can  rightfully  claim  all 
dividends  and  bonuses  distributed  among 
the  stockholders  which  are  derived  from 
and  represent  the  surplus  earnings  of  the 
corporation,  but  cannot  rightfully  claim  to 
hold  any  portion  of  the  capital  stock  of  the 
corporation  wliich  has  been  purchased  by 
the  corporation  on  credit,  and  distributed 
among  its  stockholders,  althougli  such 
slock,  when  distributed,  is  charged  to  the 
profit  and  loss  account  of  the  corporation. 
Gilkey  v.  Paine,  80  Me.  319,  14  Ail.  Rep. 
205. 

Under  Mass.  St.  1882,  ch.  121,  the  Boston 
&  Albany  R.  Co.  was  authorized  to  dis- 
tribute among  its  stockholders  the  shares 
of  stock  purchased  by  it  from  the  common- 
wealth under  the  provisions  of  said  act ; 
and  such  distribution  is  not  a  violation  of 
Pub.  St.  ch.  112,  §  61,  forbidding  a  railroad 
company  from  declaring  a  stock  dividend 
without  authority  of  tlie  general  court. 
Commonwealth  v.  Boston  &*  A.  R.  Co.,  25 
Am.  (S-»  En^^.  R.  Cas.  17,  142  Mass.  146,  7  N. 
E.  Rep.  716. 

A  stock  dividend  belongs  to  the  holders 
of  the  stock  at  the  time  of  the  declaration 
of  the  dividend,  without  regard  to  the 
source  from  which,  or  the  time  during 
which,  the  funds  divided  were  acquired  by 
the  corporation.  Jermain  v.  Lake  Shore  &* 
M.  S.  R.  G;.,  91  A^.  Y.  483;  affirming  26 
Hun  474.— Following  Boardman  v.  Lake 
Shore  &  M.  S.  R.  Co.,  84  N.  Y.  157. 

A  railroad  corporation  may  issue  to  its 
stockholders  bonds,  in  lieu  rf  cash  divi- 
dends, to  represent  the  earnings  of  the  com- 
pany wliich  have  been  used  for  the  con- 
struction and  betterment  of  its  road  and 
property.  Wood  v.  Lary,  ^7  Hun  550,  15 
A'.  Y.  S.R.  209;  appeal  dismissed  in  124  A^. 
}'.  83.— Following  New  York,  L.  E.  &  W. 
R.  Co.  V.  Nickals,  119  U.  S.  296. 

Under  ordinary  circumstances,  where  a 


*  Right  to  increase  stock  and  stock  dividends 
as  between  owner  of  capital  and  income,  see 
note,  lO  L.  R.  A.  461.  See  also  22  Am.  & 
Eno.  R.  Cas.  48.     See  also  Sxoci     JO. 


company  has  earned  a  dividend,  and  desires 
at  the  same  time  to  retain  the  moneys  so 
earned  for  the  purposes  of  the  company 
either  in  making  improvements  on  the  road 
or  for  the  payment  of  the  company  debts, 
it  is  no  violation  of  law  for  the  company  to 
retain  such  moneys,  and  in  lieu  thereof  to 
issue  to  the  stockholders  a  corresponding 
amount  of  stock.  Howell  v.  Chicago  <&-»  N. 
IV.  R.  Co.,  51  Rari.  UV.  Y.)  378. 

However  objectionable  the  issue  of  stock 
dividends  by  a  corporation  may  appear  to 
be,  as  bearing  upon  the  value  of  the  stock, 
such  considerations  are  more  properly  to  be 
addressed  to  the  board  of  directors  than  to 
the  court  on  a  motion  to  continue  an  in- 
junction. Howell  V.  Chicago  &»  jV.  IV.  R. 
Co..  51  /iarl>.  (N.   Y.)  378. 

A  contract  consolidating  railroads  pro- 
vided for  both  preferred  and  common  stock, 
and  contracted  that  a  dividend  of  seveti 
per  cent,  should  be  paid,  first  on  the  pre- 
ferred stock  and  after  that  a  like  dividend 
on  the  common  stock,  after  which  the  pre- 
ferred stock  was  to  have  three  per  cent, 
additional,  and  thereafter  both  were  to  share 
in  the  dividends.  Under  this  agreement  a 
ten  per  cent,  dividend  was  awarded  to  both 
classes,  but  payable  in  stock  of  the  same 
class  on  whicii  the  dividend  was  declared. 
According  to  tlie  market  value  of  the  stock 
at  the  time,  the  holder  of  a  share  of  pre- 
ferred stock  received  $8,  and  a  holder  of  a 
share  of  common  stock  received  $7.  Held, 
that  this  gave  the  common  stockholders  all 
that  they  were  entitled  to  until  the  divi- 
dends on  the  preferred  stock  reached  ten 
per  cent. ;  and  there  was  therefore  no  de- 
parture from  the  contract,  whether  the  divi- 
dend was  estimatfed  according  to  the  normal 
or  the  cash  value  of  the  stock.  Ho%i<ell  v. 
Chicago  &-  N.  W.  R.  Co.,  51  Barb.  {N.   Y.) 

378. 

10.  Taxation  of  dividends.*  —  Dur- 
ing the  period  when  the  act  of  June  30, 
1864,  ch.  173,  §  122,  as  amended  by  the  act 
of  July  13,  1866,  imposinga  tax  on  dividends 
of  railroads,  was  in  force,  a  railway  com- 
pany paid  to  ilien  non-resident  holders  of 
its  bonds  the  entire  interest  due  from  time 
to  time  thereon.  Held,  that  the  company, 
no  claim  having  been  made  here  against  it 
for  any  penalty,  is  liable  to  the  United 
States  for  five  per  cent,  of  the  amount  so 
paid,  with  interest  thereon  at  the  rate  of  six 

•  See  also  Street  Railways,  280. 


As 


i 


DIVIDENDS,  11. 


m^ 


per  cent,  per  annum.  United  States  v.  Erie 
R.  Co.,  13  Am.  dr^  Eng.  R.  Cas.  319,  106  U, 
S.  327,  I  Sup.  Ct.  Rep.  223.— Following 
Michigan  C.  R.  Co.  v.  Slack,  100  U.  S.  595. 
—  Followed  in  United  Stalest/.  Louisville 
&  N.  R.  Co.,  33  Fed.  Rep.  829. 

A  railroad  company  made  advances  to 
another  company  and  took  a  mortgage  on 
its  property  to  secure  the  advances,  which 
mortgage  was  afterward  foreclosed,  and  the 
mortgage  company  purchased  the  road  for 
tiie  amount  of  its  debt,  and  issued  stock 
certificates  to  their  stockholders  according 
to  tiieir  interest  in  the  property.  Heid,  that 
such  certificates  were  not  dividends  within 
the  meaning  of  the  act  of  congress  of  July 

I,  1862,  §  81,  imposing  a  tax  on  dividends, 
and  therefore  were  not  subject  to  such  tax. 
Chicago,  B.  &>  Q.  R.  Co.  v.  Page,  1  Biss.  {(/. 
S.)  461. 

Dividends  declared  and  payable  by  rail- 
road companies  during  the  last  five  months 
of  1 870  are  not  liable  to  taxation  by  the  Unit- 
ed States.  A  seizure  by  collector  of  United 
States  revenue  is  illegal.  Philadelphia  &* 
R.  R.  Co.  V.  Kenney,  9  Phila.  {Pa.)  403. — 
Quoting  Erskine  v.  Hohnback,  14  Wall. 
(U.  S.)6i6. 

11.  Actions  for  dividends  —  De- 
mand before  suit. — (i)  Right  of  action. 
— The  liability  of  a  corporation  to  its  stock- 
holders accrues  when  a  dividend  is  de- 
clared ;  and  that  moment  the  company 
becomes  debtor  and  the  stockholder  cred- 
itor for  the  amount  of  the  declared  dividend. 
Keppel  V.  Petersburg  R.  Co.,  Chase  {U.  S.) 
167.  King  V.  Paterson  &•  H.  R.  R.  Co.,  29 
A".  /.  L.  504 ;  affirmitig  29  N.  J.  L.  82. 

If  a  dividend  is  declared  payable  else- 
where than  at  the  office  of  the  corporation, 
the  party  through  whom  it  is  paid  becomes 
the  agent  of  the  company ;  and  if  such 
agent  fail  to  pay  it  over  to  the  stockholder 
entitled  to  receive  it,  the  loss  falls  upon  the 
corporation,  and  an  action  may  be  main- 
tained against  them  by  the  stockiiolder  to 
recover  the  dividend.     King  v.  Paterson  &» 

II.  R.  R.  Co.,  29  A^.  /.  L.  504 ;  affirming  29 
A'.  /.  L.  82. 

A  stockholder  cannot  maintain  an  action 
against  the  corporation  to  compel  it  to 
declare  and  pay  a  dividend.  Karnes  v. 
Rochester  &^  G.  V.  R.  Co.,  4  AM.  Pr.  N.  S. 
(A'.  Y.)  107.— Explained  in  Liberty  F.  C. 
Assoc.  V.  Watkins,  70  Mo.  13.  Reviewed 
AND  distinguished  IN  Hazeltinew.  Belfast 


&  M.  L.  R.  Co.,  30  Am.  &  Eng.  R.  Cas.  528, 
79  Me.  411. 

Wliile,  as  a  general  rule,  the  officers  of  a 
corporation  are  the  sole  judges  as  to  the 
propriety  of  declaring  dividends,  and  the 
courts  will  not  interfere  with  a  proper 
exercise  of  their  discretion  where  the  rigiit 
to  a  dividend  is  clear  and  fixed  by  contract 
and  requires  the  directors  to  take  acii(jn 
before  the  right  can  be  asserted  by  an  ac- 
tion at  law,  a  court  of  equity  will  interpose 
to  compel  such  action,  and,  when  necessary, 
to  restrain  by  injunction  any  action  adverse 
to  such  right.  Boardinan  v.  Lake  Shore  (5^ 
M.  S.  R.  Co.,  4  Atn.  &>  Eng.  R.  Cas.  265,  84 
N.  V.  157.— Distinguishing  Coey  7/.  Bel- 
fast &  C.  D.  R.  Co.,  2  Ir.  (C.  L.  S.)  112.— 
Distinguished  in  Beveridge  v.  New  York 
El.  R.  Co.,  112  N.  Y.  I,  19  N.  E.  Rep.  489. 
20  N.  Y.  S.  R.  962.  Quoted  in  Metropol- 
itan El.  R.  Co.  V.  Manhattan  EI.  R.  Co.,  15 
Am.  &  Eng.  R.  Cas.  i.  11  Daly  (N.  Y.)  373, 
14  Abb.  N.  Cas.  103. 

A  shareholder  cannot  maintain  an  action 
to  compel  the  payment  to  him  of  a  dividend 
upon  the  stock  until  a  division  of  the  profits 
of  the  company  is  made  or  a  dividend  de- 
clared, although  by  the  terms  of  a  lease  of 
the  corporate  property  a  dividend  upon  its 
stock  is  guaranteed  by  the  lessee.  Bei'cr- 
idge  v.  Neiv  York  El.  R.  Co.,  39  Am.  (S^  Eng, 
R.  Cas.  199, 112  A^.  F.  I,  19  A'.  E.  Rep.  4S9, 
20  jV.  Y.  S.  R.  962 ;  affirming  42  Nun  656, 
5  A^.  Y.  S.  R.  59. — Following  Jones  v, 
Terre  Haute  &  R.  R.  Co.,  57  N.  Y.  196; 
Boardman  7>.  Lake  Shore  &  M.  S.  R.  Co.,  84 
N.  Y.  157. 

The  stockholders  of  a  railroad  corpora- 
tion voted  to  pay  interest  on  subscription 
for  stock  until  the  completion  of  the  rail- 
road ;  and  after  payment  of  such  interest 
for  some  time,  and  the  completion  of  the 
road,  passed  another  vote  reciting  their 
pecuniary  inability  to  pay  one  such  divi- 
dend in  arrear,  and  authorizing  the  issue  of 
certificates  therefor,  payable  at  a  future  day 
named,  "with  the  express  understanding 
and  agreement  that  if  there  is  not  sufficient 
money  in  the  treasury  on  the  day  that  it 
falls  due,"  the  holders  of  such  scrip  should 
recover  pro  rata  so  much  as  the  treasurer 
should  be  able  to  pay,  and  that  as  soon 
afterwards  as  he  should  be  able  to  pay  it  he 
should  give  notice  by  advertisement.  Held, 
that  so  long  as  the  treasurer  had  no  funds, 
the  holders  of  scrip  could  maintain  no  ac- 
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lion.  Cunningham  v.  Vermont  <5^  J/.  A". 
tV'.,  12  C;-(f)'  f^MiUS.)  411.  — KEVir.vvKD  IN 
Ricliarrlson  v.  Vermont  &  M.  R.  Co., 44  Vt. 

613. 

(2)  Stockholder's  lien. — A  railroad  com- 
pany declared  a  dividend  and  deposited  a 
sum  in  bank  for  tiie  express  purpose  of 
payin.!.;  such  dividend,  but  before  it  was  all 
paid  out  withdrew  the  remainder,  and  the 
money,  wiili  the  oilier  i)roperty  of  the  com- 
pany, passed  into  the  hantis  of  a  r(!ceiver. 
Held,  that  the  stockliolders  acquited  in 
equity  a  lien  upon  such  fund  to  the  extent 
of  their  respective  dividends,  and  that  such 
lien  followed  the  fund  into  the  hanfis  of 
the  receiver,  \rho  would  be  deemed  as  hold- 
ing; the  same  as  trustee  for  the  stockhold- 
ers. In  re  Le  Jllanc,  4  ylld).  N.  Cas.  (X.  Y.) 
221,  14  Jlun  8;  affirmed  in  75  4X.  V.  598, 
mem. 

In  such  case  an  unjiaid  stockholder  need 
not  bring  an  action  at  law  to  recover  such 
dividend,  but  may  api)ly  for  an  order  di- 
recting the  receiver  to  pay  the  amount.  In 
re  Le  Blanc,  4  Alili.  N.  Cas.  (A'.  J'.)  2-1,  14 
//un  8  ;  affirmed  in  75  JV.  V.  598,  mem. 

(3)  Necessity  of  demand  before  suit, — A 
stockholder  cannot  maintain  an  action  to 
recover  a  dividend  unless  he  shows  that  a 
dividend  has  been  declared  and  that  he  has 
demanded  payment.  Scott  v.  Central  K.  iS^* 
n.  Co.,  52  narl>.{N.  Y.)  45. 

Interest  will  not  be  chargeable  against  an 
incorporation  on  dividends  declared,  nor 
will  limitations  run  utitil  demand  made. 
State  V.  Baltimore  &>  O.  A\  Co.,  6  Gill  (Md.) 

363- 

The  establishment  of  the  principle  that 
suits  could  be  instituted  without  demand, 
for  dividends  declared  by  banking  and  other 
corjiorations,  would  greatly  impair  the  value 
of  stocks  held  tlierein.  State  v.  Baltimore 
d^  O.  K.  Co.,  6  Gill  {Md.)  363. 

12.  I'oriii  of  ncti«»ii.  —  Where  a 

stockholder  seeks,  not  to  enforce  the  dec- 
laration of  a  dividend,  but  to  recover  the 
back  dividends,  assumpsit  is  the  proper 
form  of  action.  IVest  Chester  &*  P.  A'.  Co. 
\.  Jackson,  77  Pa.  St.  321. 

The  directors  of  the  Raltimore&  Ohio  R. 
Co.,  having  applied  §146,816  of  the  net  rev- 
enue of  the  company  for  the  year  1846  to 
the  reconstruction  of  the  road  between 
Harper's  Ferry  and  Baltimore,  and  for  ma- 
chinery and  other  purposes,  leaving  a  cash 
balance  of  only  $90,504,  and  designing  to 
reimburse  the  stockholders  for  the  amount 


so  applied,  in  November,  1846,  declared  a 
dividend  of  three  dollars  per  share,  payable 
in  cash  to  all  stockholders  of  less  than  fifty 
shares  ;  and  to  all  of  fifty  shares  and  over 
one  dollar  per  share  in  cash  and  two  dollars 
in  the  company's  bonds.  The  state  of  Mary- 
land, being  a  stockholder  to  the  amount  of 
five  thousand  shares,  refused  to  receive  the 
dividend  as  declared  by  the  company,  and 
instituted  an  action  of  assumpsit  to  recover 
the  amount  of  three  per  cent,  in  money. 
//eld,  that  the  president  and  directors  had 
the  power  to  make  the  repairs,  and  were 
bound  only  to  divide  sucli  part  of  the  net 
profits  as  they  deemed  proper ;  that  the 
charter  of  the  company  did  not  justify  the 
discrimination  between  the  large  and  small 
stockholders;  and  that  the  state  was  not 
bound  to  receive  the  bonds,  but  her  remedy 
was  not  by  an  action  of  genera!  indebitatus 
assumpsit,  and  by  instituting  that  form  of 
action  she  affirmed  the  dividend  and  must 
take  it  as  it  is.  State  v.  Baltimore  &>  O.  A'. 
Co.,  6  Gill(A/d.)  363. 

lli.  partios. — An    application    to 

have  the  future  earnings  of  a  corporation 
applied  to  the  payment  of  dividends  of  pre- 
ferred stock  is  properly  brought  by  one 
stockholder  on  behalf  of  himself  and  all 
others  having  a  like  interest;  and  it  is  not 
necessary  to  make  the  stockholders  parties. 
/'routy  v.  Michigan  S.  &^  N.  /.  /i.  Co.,  4  T. 
6^  C.  (N.  Y.)  230,  I  //««  655.— Distin- 
guishing Williston  V.  Michigan  S.  &  N.  I. 
R.  Co.,  13  Allen  (Mass.)  400. 

An  action  for  dividends  may  be  main- 
tained by  a  married  woman  who  has  bought 
railway  stock  with  her  own  earnings  and 
had  it  transferred  to  herself,  the  action 
being  subject  to  a  plea  in  abatement.  Dai- 
ion  v.  Midland  Counties  A'.  Co.,  13  C.  /i. 
474,  17  Jur.  719,  22  L./.  C.  P.  177.  I  C  L. 
R.  102. 

Where  a  stockholder  receives  from  a  cor- 
poration dividends  declared  and  admitted 
by  it  to  be  due  to  him  on  shares  of  tiie  cor- 
porate stock,  an  action  is  not  maintainable 
against  him  in  the  first  instance  at  the  suit 
of  one  claiming  to  be  entitled  to  share  in 
the  dividends,  but  whose  rights  had  been 
ignored  by  the  corporation,  to  recover  as 
for  moneys  had  and  received,  the  proportion 
of  the  dividends  so  received,  which  plaintiff 
would  have  been  entitled  to  had  his  shares 
participated.  Peckham  v.  Van  Wagenen, 
83  A'.  Y.  40.— Following  Butterworth  v. 
Gould,  41  N.  Y.  450. 
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Where  an  action  is  commencerl  to  hold 
directors  personally  liable  for  the  payment 
of  dividends  out  of  capital,  the  court,  in  the 
exercise  of  its  discretion,  will  refuse  the  de- 
fendants leave  to  serve  tiiird  party  notices 
on  all  the  shareholders,  450  in  number,  on 
t!u'  1,'round  that  if  the  defendants  arc  held 
ii;ihle  they  will  have  a  right  to  recoup  over 
against  the  shareholders,  ffj'f  Valley  R. 
C.  V.  Halves,  L.  K.  16  C/i.  D.^?,c),  50  L.J. 
:.7i  I).  225,  43  L.  T.  715,  29  W.  A\  177; 
djj'inning  50  L.  J.  C/i.  D.  75,  29  IV.  A'.  120. 

When  an  administrator,  without  author- 
ity, disposed  at  private  sale  of  South  West- 
ern railroad  stock,  and  the  same  was,  by  di- 
rection of  the  administrator,  transferred  to 
the  purchaser  on  the  books  of  the  com- 
pany, and  it  is  not  known  to  the  heir  who 
is  the  present  holder  of  the  stock — /wlii:  (i) 
that  as  the  company  is  bound  to  pay  the 
dividends  to  the  true  owner  only,  it  is  a 
proper  party  to  a  bill  filed  to  discover  the 
present  owner, and  praying  a  retransfer  of  the 
stock  and  an  account  of  the  dividend  ;  (2) 
tliat  the  present  holder  of  the  stock  is  also 
a  necessary  party,  and  when  discovered  by 
the  answer,  he  must  be  proceeded  against 
as  SUCH  before  any  l:nal  decree  can  be  had, 
either  as  to  the  transfer  or  the  dividends. 
Sou//(-  IVtsteni  A'.  Co.  v.  Thomason,  40  Ga. 
408. 

1-1. evidence.— Wheie  a  dividend 

is  declared  without  directing  payment  in  any 
particular  currency,  it  is  payable  in  the 
legal  currency  of  the  country  ;  and  in  a  suit 
to  recover  such  dividend  it  is  not  competent 
for  the  company  to  show  in  defense  that  the 
earnings  of  the  road  were  not  paid  in  legal 
currency.  Scott  v.  Central R.  <S-  B.  Co.,  52 
Barb.  {AT.  F.)  45. 

A  railroad  issued  both  preferred  and  com- 
mon stock,  the  preferred  stock  being  en- 
titled to  an  annual  dividend  of  seven  per 
cent.  The  road  declared  a  dividend  one 
year  of  ten  and  one  half  per  cent.  A  dis- 
pute arose  as  to  whether  the  preferred 
stockholders,  after  payment  of  the  seven 
per  cent,  dividend,  were  entitled  to  share 
equally  with  the  holders  of  the  common 
Slock  the  remaining  three  and  one  half  per 
cent.  Held,  that  parol  evidence  was  inad- 
missible to  show  that  at  the  time  said  stock 
issued  it  was  the  understanding  of  all  the 
parties  that  in  any  year  when  the  preferred 
stock  had  been  paid  a  seven  per  cent,  divi- 
dend it  should  receive  no  more  until  the 
common   stock  received    a  like  dividend. 


Bat'ley  v.  Hannibal  &*  St.  J.  R.  Co.,  17  Wall. 
([/.S.)96. 

In  an  action  to  recover  damages  for  the 
refusal  of  the  defendant  to  deliver  to  the 
plaintiffs  an  "  extra  dividend  order,"  for  the 
dividend  on  certain  shares  of  railroad  stock 
pledged  to  defendant  by  plaintiffs  as  sicur- 
ity  against  the  casual  overdrawing  of  their 
accounts,  the  record  of  a  suit  by  the  city  of 
Baltimore  against  the  company  was  offered 
in  evidence  by  defendant  for  the  purpose  of 
showing  that,  in  that  case,  an  injunction  had 
been  granted,  and  was  still  in  force,  pro- 
hibiting the  company  from  issuing  the  cer- 
tificates of  indebtedness,  or  extra  dividend, 
provided  for  by  the  dividend  resolution  of 
the  company.  Held,  that  the  record  was  ad- 
missible; as  the  injunction,  in  express  terms, 
was  designed  to  operate  upon  the  extra  div- 
idend, the  admissibility  of  the  injunction 
cannot  be  denied  upon  the  ground  that  it 
was  res  inter  alios  ;  that  the  injunction  hav- 
ing been  issued  and  served  before  the  extra 
dividend  was  payable,  and  such  extra  divi- 
dend orders,  separate  from  the  stock,  not 
being  known  as  common  articles  of  sale  and 
purchase  in  the  stock  market  until  after 
that  date,  there  was  no  obligation  on  the  de- 
fendant to  deliver  such  an  order,  and  the 
refusal  to  do  so  gave  the  plaintiffs  no  right 
of  action  ;  and  that  the  injunction  having 
been  issued  and  served  before  the  extra 
dividend  could  be  demanded  under  the 
terms  of  the  dividend  resolution,  and  not 
having  been  dissolved,  the  dividend  was  not 
such  a  legal  increment  to  the  stock  as  gave 
the  plaintiffs  a  cause  of  action  therefor 
agiinst  the  defendant  as  bailee  of  the  stock. 
Bank  of  Commerce  v.  Dalrymple,  16  Md.  17. 

15.  Restraining  paynient  of  divi- 
dends.— After  a  dividend  is  declared,  the 
right  of  each  stockholder  to  the  amount  due 
him  is  independent  of  all  others,  and  be- 
comes an  individual  right ;  therefore  he  can- 
not maintain  a  bill  on  behalf  of  himself  and 
others  to  restrain  payment.  Carpenter  v. 
Ne^v  York  Sf  N.  H.  R.  Co.,  5  Abb.  /V.  (^V. 

Y.)  277. 

An  injunction  will  lie  to  restrain  a  tram- 
way company  from  paying  a  dividend  which 
it  had  declared  without  setting  apart  a  re- 
serve fund  for  maintenance  and  repair  as 
required  by  the  articles  of  association  ;  but 
leave  will  be  granted  the  company  to  move 
to  dissolve  such  an  injunction  in  event  of 
its  being  able  to  satisfy  the  court  that  there 
were    profits    available    therefor.    Dent  v. 
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London  Tramways  Co.,  L.  R.  i6  Ch.  D.  344, 
50  L.  J.  Ch.  D.  190,  44  L.  T.  91  ;  Davtwn  v. 
Gillies,  L.  R.  16  Ch.  D.  347,  «.,  50  L.  J.  Ch. 
D.  192,  «.,  44Z,.  T.<)2,n. 


DIVISION. 

Of  charges,   between  con  ecting    carriers, 
see  Charcks,  K12. 

—  counties,  see  CorMiEs,  1. 

—  municipality,  effect  of  on  subscription  in 

aid  of  railroad,  see  Mumch'AL  and  Local 
All),  ]t)5. 

—  opinion,  certificate  of,  to  higher  court,  see 

Fkdkrai.  Courts,  tJ2. 

—  receipts,  under  working  agreements,  see 

Lkasks,  ktc. ,  1;J5. 

—  road,  effect  on  right  to  receive  local  aid, 

si-e  MuNicii'Ar,  and  Local  Aid,  tit23. 

—  traffic  between  independent  routes,  see 

Ciiargks,  122. 


DOCKET. 

Of  justice,  entries  in,  see  Animals,  Injuries 
TO,  012. 


DOCKS. 

Condemnation  of,  for  railway  uses,  see  Emi- 
nent Domain,  12«>. 

Power  of  company  to  lease,  see  Leases,  etc., 
37. 


DOCUMENTARY  EVIDENCE. 

Admissibility  and  effect  of,   generally,  see 
EviDKNCK,   22.'t-254;    Children,    In- 

JURIKS  TO,    1(M>. 

In  actions  for  causing  death,  see  Death  by 
Wrongful  Act,  243-240. 

—  railway    intersection     proceedings,    see 

Crossing  of  Railroads,  30. 

—  stock-killing  cases,  see  Animals,  Injuries 

TO,  435-43». 

—  suits  for  injuries  to  employes,   see  Em- 

ployes, Injuries  to,  587,  588. 


DOCUMENTS. 
Inspection  of,  see  Discovery,  etc.,  2-0. 


DOGS. 

Liability  for  killing  or  injuring,  see  Animals, 
Injuries  to,  82-84 ;  Electric  Rail- 
ways, 24. 

—  to  person  bitten  by,  at  station,  see  Sta- 
tions and  Depots,  72. 

Transportation  of,  see  Carriage  of  Live 
Stock,  llO,  117. 

When  deemed  baggage,  see  Baggage,  32. 


DOMESTIC. 

Shipment  distinguished  from  interstate,  see 
Kills  of  Ladinc,  55  ;  Carriage  of  Mer- 
chandise, 483. 


DOMESTIC  CORPORATIONS. 

What  are,  see  Foreign  Corporations,  2. 
Tax  on  interstate  business  of,  see  Interstate 
Commerce,  202. 


DOMICIL. 

Change  of,  see  Citizenship,  etc,  5. 
Place  of  defendant's,  when  proper  place  of 
trial,  see  Trial,  O. 


DONATIONS. 

Of  right  of  way,  see  Eminent  Domain,  223. 
by  guardian  of  infant  owner,  see 

Guardian  and  Ward,  1. 
To  railroads,  see  Municipal  and  Local  Aid, 

244-207. 


DOUBLE  DAMAGES. 

Constitutionality  of  statutes  allowing,  see 
Animals,  Injuries  to,  lO;  Fences,  O. 

In  stock-killing  cases,  when  proper,  see  Ani- 
mals, Injuries  to,  lO,  312,595-004, 
030. 


DOUBLE  LIABILITY. 

Of  stockholders  to  creditors,  in  Missouri, 
see  Stockholders,  42,  43. 


DOUBLE  TRACKS. 

Right  to  lay  in  city  streets,  see  Streets  and 

Highways,  140. 
Right  to  lay,  under  charter  provisions,  see 

Street  Railways,  74. 


DOWER. 

1.  In  lands  purchased  for  railway 
purposes. — Where  a  husband  conveys 
land  to  a  company  for  a  rijjht  of  way  by  an 
absolute  deed,  but  yet  which,  under  the 
law,  gives  tlie  company  but  an  easement  in 
the  land,  his  surviving  widow  will  not  be 
entitled  to  dower  therein,  as  a  widow  is  not 
dowable  of  an  easement.  Chouteau  v.  Mis- 
sotiri  Pac.  R.  Co.,  122  Mo,  375,  22  S.  IV.  Rep. 

458. 

Two  methods  are  pointed  out  in  Mass. 
Gen.  St.  ch.  63,  §  19,  for  the  taking  of  land 
by  a  railroad  company  for  its  road  and  for 
depot  and  station    purposes,  without  the 
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limits  of  the  road:  (i)  By  purchase  and 
conveyance  from  the  owner;  (2)  if  the 
owner  refuses  to  sell,  by  eminent  domain 
proceedings.  By  the  first  method  the  cor- 
poration obtains  a  fee  in  the  soil;  by  the 
second  the  land  is  only  condemned  to  a 
servitude,  and  an  easement  is  created  in  the 
corporation  which  may  be  paramount  in  its 
nature  and  practically  exclusive ;  and  ac- 
quiring land  by  the  former  method  does 
not  extinguish  an  inchoate  right  of  dower 
therein.  Nye  v.  Taunton  Branch  R.  Co., 
113  Mass.  277. — Explained  in  Venable  v. 
Wabash  Western  R.  Co.,  112  Mo.  103. 

2.  Ill  railroad  stock. — Dower  is  as- 
signed to  a  widow  in  stock  in  the  Louisville 
and  Nashville  R.  Co.,  which  was  owned  by 
her  husband  at  his  death.  Copeland  v. 
Copcland,  7  Ihtsn  {Ky.)  349.* 

The  right  conferred  on  each  shareholder 
is  unquestionably  an  incorporeal  heredita- 
ment, and  although  it  springs  out  of  the 
use  of  personalty,  it  matters  not.  It  is  a 
franchise  which  has  ever  been  classed  in 
that  class  of  real  estate  denominated  an  in- 
corporeal hereditament.  It  will,  therefore, 
descend  as  realty,  and  is  subject  to  dower  as 
such.    Price  v.  Price,  6  Dana  {Ky.)  107. 


DRAFTS. 

Acceptors    of,  when  may  sue   carrier,  see 
Carriage  of  Merchandise,  710. 


DRAINS  AND  DRAINAGE. 

Construction  of  drains  under  direction  of 
city,  see  SrREKT  Railways,  180. 

Damages  for  impairment  of  drains,  see  Emi- 
nent Domain,  ((87« 

1.  Validity  and  effect  of  statutes- 
Illinois,— The  drainage  law  (act  of  1885,  § 
40),  which  provides  for  assessing  the  right  of 
way  and  tracl<s  of  railway  companies  within 
a  drainage  district  for  benefits  thereto  by 
the  proposed  drainage,  is  not  void,  or  sub- 
ject to  any  constitutional  objection.  Illi- 
nois C.  A\  Co.  V.  Easl  Lake  F.  S.  Drainage 
Dist.,  129  ///.  417,  21  N.  E.  Rep.  925. 

2.  Indiana.— A  drainage  proceed- 
ing begun  under  the  acts  of  i88i  and  1883, 
and  pending  when  the  act  of  1885  (Acts  of 

*  After  the  decision  in  this  case  was  rendered 
the  legislature  passed  "An  act  to  declare  the 
capital  stock  in  all  railroad  companies  incor- 
porated by  the  laws  of  this  state  personal  prop- 
erty." 


1885,  p.  129)  went  into  force,  was  in  no  way 
affected  by  the  latter  act.  Claybaugh  v. 
Baltimore  &-  O.  R.  Co.,  108  Jn,i.  262,  9  M. 
E.  Rep.  100. 

Where,  in  a  drainage  proceeding  under 
the  acts  of  1881  and  1883,  the  re()ort  of  the 
commissioners  is  not  tiled  at  the  time  fixed 
by  the  court,  and  no  extension  of  time  is 
then  asked  or  other  action  taken,  the  peti- 
tion may  be  dismissed  on  the  motion  of  a 
party  alTected.  Chxyhaugh  v.  Baltimore  <S-» 
O.  R.  Co.,  108  ///(/.  262,  9  K.  E.  Rep.  100. 

3. Missouri. — The  statute  requiring 

railroad  companies  to  construct  ditclies  and 
drains  along  the  sides  of  their  roadbeds 
does  ,not  require  them  to  provide  against 
floods  which  are  extraordinary  and  un- 
precedented. Ellci  V.  St.  Louis,  K.  C.  &• 
N.  R.  Co.,  12  Aw.  6-  Eng.  R.  Cas.  183,  76  • 
Mo.  518. 

Rev.  St.  §  810  does  not  require  the  con- 
struction in  any  case  of  ditches  or  drains  in 
or  through  the  roadbed  of  a  railroad.  It 
requires  it  in  certain  cases  along  each  side 
of  the  roadbed,  but  in  no  cases  except  for 
the  purpose  of  connecting  the  same  with 
ditches,  drains,  or  watercourses.  Eiihl  v. 
Chicago,  R.  I.  (S-  P.  R.  Co.,  zi  Mo.  A  pp. 
600. 

The  statutory  liability  of  a  company  for 
a  failure  to  construct  drains  to  carry  off 
water  along  the  railroad,  wherever  the 
drainage  has  been  obstructed  or  rendered 
necessary  by  the  construction  of  the  rail- 
road (Rev.  St.  1889,  §  2614),  establishes  a  dif- 
ferent rule  from  the  one  which  would 
obtain  at  common  law.  The  statutory  lia- 
bility results  from  the  mere  failure  of  the 
railway  company  to  construct  the  requisite 
ditches  and  drains,  and  without  the  concur- 
rence of  further  actual  negligence  on  its 
part.  Byrne  v.  Keokuk  &*  IV.  R.  Co.,  47 
Mo.  App.  383.— DiSTiNcuisHiNG  Bcnson  v. 
Chicago  &  A.  R.  Co.,  78  Mo.  504. 

The  statute  requires  the  construction 
and  maintenance  of  "suitable  ditches  and 
drains  along  each  side  of  the  roadbed  of 
such  railroad  to  connect  with  ditches, 
drains,  or  watercourses,  so  as  to  afford  suf- 
ficient outlet  to  drain  and  carry  off  the 
water."  Here  there  was  at  the  point  of 
overflow  a  depression  of  the  land,  leading 
towards  a  river,  which  was  the  natural 
watercourse,  but  it  did  not  have  a  well- 
defined  channel.  Held,  this  depression  did 
not  constitute  a  natural  drain  within  the 
meaning  of  the  statute.     (Rombauer,  P.J., 
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flisseiuin^'.)  llynic  v.  Keokuk  &•  W.  li.  Co., 
47  J/c.  .//'/.  3«3- 

4, Ontario.— A  railway  company  is 

not  siil)jcct  toilic  provisions  of  "Tin-  Ditches 
and  Watercourses  Act,"  K.  S.  O.  c.  199. 
MiiU-r  V.  (.hand  Trunk  R.  Co.,  45  U.  C.  Q. 
Ji.  222. 

5.  IJahility  for  Injury  IVoni  do- 
IVrilvti  drains.— A  railroad  company 
must  construct  its  works,  sucli  as  dilclics 
for  draininji  water,  with  proper  skill  and 
care,  li.ivinK  due  res^ard  to  tiie  features  of 
tlu-  trround  over  which  it  passes,  and  must 
keep  the  same  in  repair;  and  it  is  liable  for 
injuries  resulting  to  an  adjoiniiif;  owner  of 
land  from  failing  so  to  do,  although  such 
injuries  do  not  iiappen  immediately  after 
the  completiim  of  the  work.  Davidson  v. 
On-j^on  Zf^  C.  R.  Co.,  14  Am.  &*  En^;.  R.  Cas. 
267.  II  On\i^.  136,  1  Pac.  Rep.  705. 

«.  iiiability  lor  injury  to  drains.— 
In  an  action  for  an  injury  to  a  drain  leading 
from  the  plainiilT's  cellar,  the  fact  that  the 
drain  imperfectly  accomplished  the  uses  for 
wliich  it  was  constructed  caiuiot  justify  the 
injury  to  it;  nor  may  such  injury  be  justi- 
fieii  by  a  license  from  a  third  party  on 
whose  land  the  drain  is  in  part  constructed. 
0/1/0  &*  M.  R.  Co.  V.  Hemberger,  43  ^n^^- 
462. 

It  is  not  necessary  that  one  whose  cellar 
drain  has  been  injured  should  give  notice  of 
the  injury  to  the  party  that  committed  the 
injury  before  commencing  suit  to  recover 
damages.  Ohio  &^  M.  R.  Co.  v.  Hemberger, 
43  Ind.  462. 

7.  Druinaffft  asscssnicnt.s.  —  Section 
40  of  the  Illinois  Drainage  Act  of  1885  does 
not  authorize  the  commissioners,  in  making 
assessmcnis,  to  deal  with  or  take  into  con- 
sideration expenditures  at  all.  It  only 
gives  them  power  to  assess  to  public  roads 
and  rjiilroatis  such  sum  or  sums  as  will  be 
just  and  equitable  for  them  to  pay  in  pro- 
portion to  the  benefits  received,  and  pre- 
scrilies  the  manner  in  which  that  shall  be 
done — viz.,  by  estimating  the  amount  of 
benefits  to  the  entire  district,  including  the 
benefits  to  such  public  roads  or  railroads, 
and  also  the  benefit  to  them,  and  then  giv- 
ing the  ratio  or  proportionate  part  of  the 
taxes  of  the  district  to  be  paid  by  such 
roads.  The  statute  does  not  authorize 
property  to  be  assessed  beyond  benefits. 
Illinois  C,  R.  Co.  v.  East  Lake  F.  S.  Drain- 
age Dist.,  129  ///.  417,  21  A^.  £■.  Rep.  925. 
The  Indiana  statute,  creating  a  lien  upon 


a  railroad  for  the  cost  of  making  a  drain, 
docs  not  authorize  an  order  directing  the 
body  of  the  road  to  be  sold  under  such  lien. 
Louisville,  N.  A.Sr'C.  R.  Co.  v.  State,  122 
Ind.  443,  24  A'.  E.  Rip.  350. 

DRAWBACK. 

Of  extra  fare  paid  on  train,  see  Tickets  and 

Farks,  120. 
Validity  of  allowance  of,  see  Discrimination. 

04-70. 


DRAWBARS. 
Duty  of  company   as  to  safety  of,  see   Em- 
ployes, Injuries  to,  1  lO,  400. 


DRAWBRIDGES. 

See  BRiU(iKS,  etc.,  <M)-81. 

DRAWHEADS. 
Duty  of  company  as  to  safety  of— inspection, 
sec  Emi'lovks,  Injuries  to    117,  400, 
41U. 


DRIVER. 

Acts  of  outside  scope  of  his  employment, 
see  Children,  Injuries  to,  <I5. 

Contributory  negligence  of  see  Elictric 
RAI1.WAY.S,  JJ«;  Death  iiv  Wronoeul 
Act.  2JMJ. 

Duty  of,  to  keep  lookout,  see  Street  Rail- 
ways, 4«(t,  4«7. 

Employment  of  incompetent  or  drunken,  see 
Street  Railwav.s,  472. 

Failure  of  to  see  child  and  stop,  see  Chil- 
dren, Injuries  to,  CJIJ. 

Liability  of  company  for  acts  of  in  ejecting 
passenger,  see  Street  Railways,  I>25. 

Negligence  of  in  whipping  up  team,  liability 
for,  see  SiREKT  Railways,  ;{40. 

when  imputed  to   person  riding  with 

him,  see  Imi'UTED  Necjlic.ence. 

Of  street-car,  company's  liability  for  wrong- 
ful arrest  by,  see  False  Imprisonment, 
11. 

—  vehicle,  duty  to  turn  off  track,  see  Elec- 

tric Railways,  35. 

—  wagon,    imputing   negligence  to  owner, 

see  Street  Railways,  408. 


DRIVING-WHEEL. 

Liab-'lity  for  defects  in,  sec  Carriage  of  Pas- 
sengers, 102. 


DROVERS. 

Riding  on  cattle  trains— passes,  see    Car- 
RiAGE  of  Live  Stock,  118-133. 


DRUNKENNESS— EARNINGS. 


ISI 


DRUNKENNESS. 

See  Intoxication. 


Of  ticket  over  connecting  linei,  ftc  Tickets 

AND  FAKKS,   lOU. 


DUBUaUE. 

Decisions   particularly    applicable   to,    see 
Municipal  Coktokatiuns,  33. 


DUPLICITY. 

In  pleadings  in  suits  against  carriers,  ses 


DURESS. 

Effect  of,  on  contract  of  shipment,  see  Car- 
riage i)K  Live  Stock,  1*4. 

DUST. 
View  obstructed  by,  see  Crossings,  Injuries 
TO  Persons,  etc.,  at,  303. 


Animals,   Injuries  to.  333  ;  Carriage      ^^en  deemed  a  nuisance,  sec  Nuisance,  C. 
OF  Passengers,  552.  


DURATION. 


DUTIES. 


Construction  of  contract  as   to,    see   Con-      On  imported  goods,  see  Revenue,  1-3. 


TRACTS,  28. 

Of  easement  conveyed  by   landowner,  see 
Eminent  Do.main,  205. 

—  interest  acquired  in  land  condemned,  see 

Eminent  Domain,  132. 

—  liability  as   carrier,    limiting  in   bill    of 

lading,  see  Bills  of  Lading,  OO. 

—  lien  of  receivers'  certificates,  see  Receiv- 

ERS,    lOl. 

—  mechanics'  lien,  see  Liens,  28-30. 

—  mortgage    receivership,  see    Mortgages, 

—  negotiability  of  bill  of  lading,  see  Bills  of 

Lading,  1  lO. 

—  receivership,  see  Receivers,  33. 

—  term  of  running  powers,  see  Leases,  etc., 

121. 
service,  see  Employbs,  2« 


To  crown,  on  fares  collected,  see  Tickets 
and  Fares,  142. 


DWELLING  HOUSES. 

Locating  route  near,  effect  of,  see  Location 
OF  Route.  6. 

When  may  be  condemned,  see  Eminent  Do- 
main, 04. 


DTINO  DECLARATIONS. 
When  inadmissible   as    hearsay,    see    Evi- 
dence, 105. 
—  part  of  the  res  gestae,  see  Evidence,  171. 


DYNAMITE. 
Carelessness  in  use  of,  see  Emplovbs,  In- 
juries to,  317. 


f 


EARNING  CAPACITY. 

Of  injured  person,  evidence  of,  see  Evidence, 

5J>. 
Reduction  of.  as  an  element  of  damage,  see 

Employes,  1    juries  to,  700. 


EARNINGS. 

Apportionment  of.  to  underlying  mortgages, 
see  MoRK,     .KS,  22(). 

Ascertaining,  in  suit  to  foreclose  mortgage, 
see  Mortga(;ks,  204. 

In  hands  of  receiver,  disposal  of,  in  foreclos- 
ure, see  Mortgages,  227. 

Internal  revenue  tax  on,  see  Revenue,  7. 

Loss  of  future,  as  damages,  see  Damages, 
45. 


Of  child  killed,  expectancy  of,  see  Death  by 
Wrongful  Act,  405. 

—  deceased    husband,    expectancy   of,    see 

Death  hy  Wrongful  Act,  401. 

—  land  grant    railroads,    see    Land  Grant 

Railroads,   11. 

—  road,   when  may  be  reached  by  attach- 

ment, se;.-  Atiaciimf.nt,  ktc.  24. 

—  sleeping-car  companies,  taxation  of,  see 

Inikrstai'e  Commkkce,  IJ)2. 

—  street  railway,  tax  on,  see   Street  Rail- 

ways. 270. 

—  wife,  action  by  husband  for  loss  of,  see 

Musiiand  and  Wife,  1<». 
Operating  expenses  a  first  charge  on,  see 

Receivers,  70. 
Showing  loss  of,  see  Damages,  93. 
When  subject  to  mortgage,  see  Mortgages, 

31. 
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EARTH-CURRENTS-EASEMENTS,  1-3. 


EARTH  CUBRENTS. 


Disturbance  of,  by  trolley  wires,  see  Elec- 
tric Railways,  13. 


EASEMENTS. 

Abutting,    condemnation  of,   see    Elevated 

Railways,  i»S-4ti. 
Acquired  by  one  railway  crossing  another, 

see    CkusSINU  ok  Ra1LKv>AI)S,  liO. 

street  or  highway  crossing  railway, 

see  Crossing  ok  Sirkets,  k.tc,  .lO. 

Expert  evidence  of  value  of,  see  Elevated 
Railways,  122. 

In  streets,  what  acquired  by  steam  railway, 

see  SlKKKIS  AND   lIlC.llWAYS,  88. 

—  wife's  land,  power  of  husband  to  convey, 

see  Hiisii.vM)  and  Wiki:,  2. 
Incidental  injury  to,  see  Eleva  i  ed  Railways, 
r»2. 

Measure  of  damages  for  taking  of,  see  Ele- 

VATKD  Railways,  127. 
Of   abutting  owners  are  private  property, 

see  Ei.EVAi Ki)  Railways,  Hit. 

—  light,  air,  and  access,  see  Elevated  Rail- 

ways,   51  ;    Streets    and    Highways, 
134,  135. 

—  street  railway,  tax  on,  see  Street  Rail- 

ways, 278. 

Reservation  of,  to  landowner,  see  Eminent 
Domain,  221,  483,  7«4. 

Right  to,  not  gained  by  prescription,  see  El- 
eva ikd  Railways,  5<{. 

What  pass  by  conveyance  of  right  of  way, 
see  Eminent  Domain,  205. 

deed,  see  Deeds,  23. 

on  sale  of  railroad,  sec  Sales  of  Rail- 
roads, 8. 

When  entitled  to  land  damages,  see  Eminent 
Domain,  438. 

—  limit  of  estate  acquired  by  condemnation 

ofland,  sec  Eminen'  Domain,  130, 131. 
See  also  Private  Ways. 

1.  Gciicrnl  nature  of.— An  easement 
always  implies  an  interest  in  or  over  land  ; 
therefore  the  N.  Y.  Act  of  1850.  ch.  140,  § 
14,  which  provides  that  a  petitioii  scekinjj 
to  acquire  lands  for  a  ri.u;ht  of  way  must 
state  the  names  ;mfi  residences  of  the  panics 
wlio  own  or  havt-  "  an  estate  or  interest  in  ' 
tiic  real  estate,  incliuUs  easements.  /«  re 
JVi,iX(ir,t  Falis  &-  IV.  A'.  Co..  1 5  A^  V.  S.  A\ 
546,  48  //««  616. 

In  1885  C.  and  others  executed  to  the 
Wilmington,  W.  &  C.  K.  Co.  an  instrument, 
not  under  seal,  stipulalin^  that  the  makers 
"do  hereby  rclinquisli  to  the  said  company 
the  right  of  way  for  said  road  through  all 


and  every  piece  of  land  owned  by  us  sever- 
ally in  the  county  of  Cleveland,  and  we  do 
this  in  consideration  of  the  prospective  ad- 
vantage which  may  accrue  to  us,  arising 
from  the  road's  location  through  our  coun- 
ty." Prior  to  i860  the  company  surveyed 
the  line  of  its  road  through  C.'s  lands  and 
began  the  construction,  but  in  that  year 
suspended  all  work,  which  was  not  resumed 
until  18S5  by  the  Carolina  Central  R.  Co., 
the  successor  of  the  original  corporation. 
While  the  work  was  thus  suspended,  C. 
sold  and  conveyed  to  the  plaintitT,  who  en- 
tered, and  for  seventeen  years  used  and 
cultivated,  the  portion  of  the  lands  claimed 
by  the  railroad  in  the  usual  course  of  .agri- 
culture. HM,  the  instrument  did  not  con- 
vey an  easement,  but  at  most  only  con- 
stituted an  executory  contract  to  convey 
an  easement  whenever  the  road  should  be 
located  on  and  completed  through  the 
lands,  provided  that  result  was  produced 
within  a  reasonable  time.  Bcattie  v.  Caro- 
lina C.  A'.  Co.,  46  Am.  &*  Etig.  /v'.  Cas.  524, 
108  A'.  Car.  425,  12  S.  E.  Rep.  9 1 3. "-DIS- 
TINGUISHING Carolina  C.  R.  Co.  v.  McCas- 
kill,  94  N.  Car.  746. 

2. ns     distin{;iiisliccl     from    a 

grant.— Under  the  Rhode  Island  Acts  of 
1845  and  1848,  the  council  of  a  certain  city 
consented  to  the  location  and  construction 
of  a  railroad  and  the  erection  of  buildings 
for  railroad  pir,  ses  within  ihe  city,  on 
condition  that  i!i ;  company  would  fill  cer- 
tain tide  lands  within  a  certain  time.  The 
filling  was  only  done  in  part  by  the  com- 
pany, and  was  completed  by  the  city  after 
the  expiration  of  the  time  fixed.  //<•/</, 
that  a  company  succeeding  to  the  original 
road  had  no  claim  to  such  land  as  was  not 
filled  in  by  the  conipany.  The  act  of  the 
city  was  not  a  grant,  but  gave  a  conditional 
easement  or  permission  to  occupy  the  land 
on  condition  that  the  filling  was  done  as 
prescribed.  Neiv  York  &•  N.  E.  A'.  Co.  v. 
Proviiience,  16  A'.  /.  746,  \()  Atl.  Rep.  759. 

In  such  case  the  poverty  of  the  comi)any, 
or  its  financial  inability  to  do  the  filling, 
docs  not  destroy  the  condition  imposed  by 
the  city.  New  York  &^  N.  E.  R.  Co.  v. 
Proriiiience,  16  R.  I,  746,  19  Atl.  Rep.  759. 

3.   i\H    distiiiKiiisliod    from    n 

liut'usc. — A  written  instiumcnt  granting  a 
railroad  company  the  right  to  dig  a  channel 
over  the  land  of  a  grantor  creates  an  ease- 
ment, not  a  revocable  license.  Cook  v.  C/it- 
eitgo,  li.   &^  Q,  R.  Co.,  40  Anca  451.-  Dis- 
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TINGUISHED  VH  Irish  V.  Burlington  &  S. 
W.  R.  Co.,  44  Iowa  380.  Followed  in 
Pratt  V.  Des  Moines  N.  W.  R.  Co.,  32  Am, 
&  Eng.  R  Cas.  236,  72  Iowa  249,  33  N.  W. 
Rep.  666. 

Upon  alienation  of  the  estate  such  ease- 
ment passed  to  the  grantee.  CooA  v.  C/iz- 
cago.  B.  &•  Q.  /^.  Co.,  40  Awrt  451. 

Where  it  appears  that  a  grantee  is  a  trus- 
tee, but  the  conveyance  is  to  him  and  to 
his  successors  and  assigns  ab.'olutcly,  with 
no  limitation  upon  his  power  to  convey  and 
no  disclosure  of  the  object  of  the  trust,  a 
grantee  from  him  takes  a  good  title ;  and 
having  conveyed  a  right  of  way  over  the 
land,  the  conveyance  creates  an  easement 
and  not  a  mere  license  which  is  revocable. 
Greemvood  Lake  (&-»  P.  J.  R.  Co.  v.  New  York 
(S-  G.  L.  R.  Co.,  47  IV.  V.  S.  R.  550,  134  JV. 
y-  435:  affirmini;  28  N.  V.  S.  R.  739,  8  TV. 
]'.  ^npp.  26,  55  Nun  606,  5  SiVv.  Sup.  CI. 

305- 

4.  Who  entitled  to.—  Land  was  laid 

out  into  streets  and  lots  with  certain  parts, 
or  public  squares,  dedicated  for  tiie  exclu- 
sive use  of  lands  fronting  on  such  squares. 
Held,  that  one  whose  lot  only  cornered  on 
such  square  had  not  an  easement  in  the 
ligiit  and  air  coming  over  it,  and  therefore 
could  not  complain  because  a  railroad  com- 
pany occupied  a  portion  of  the  square. 
Grecpie  v.  New  York  C.  &*  H.  R.  R.  Ctf.,  65 
How.  Pr.  (N.  I'.)  154,  12  Ahh.N.  Cas.  124. 
—  Rk.affirming  Drake  v.  Hudson  River  R. 
Co.,  7  Barb.  (N.  Y.)  508. 

5.  Acqiiircinciit  by  eoiivej'aiiee, 
goiierally.— Where  a  right  of  way  is  con- 
veyed to  a  railroad  company,  the  easement 
may  be  assigned  or  conveyed,  and  if  there 
is  no  abandonment  of  tlie  use  it  will  pass 
to  tiie  purchaser  under  a  foreclosure  of  a 
mortgage  executed  by  the  company,  em- 
liiacing  all  of  its  rights  and  property.  Co- 
hiv'.lius,  H.  &>  G.  R.  Co.  V.  Braden,  no 
Ind.  558,  II   N.  E.  Rep.  357,  9  West.  Rep. 

Where  land  is  platted  into  lots,  with 
slrieis  and  public  squares  fronting,  and  sold 
with  reference  to  such  squares,  and  the 
squares  are  subsequently  used  as  public 
property,  such  lot  owners  acquire  an  ease- 
ment therein  and  may  restrain  a  railroad 
c<inii)any  from  laying  its  track  thereon. 
riati  v.  Buffalo  City  R.  Co.,  19  Huu  (A'.  1'.) 
30.— KKtoNcii.i'.i)  i.N  Clark  t.  Rochester 
City  &  B.  R.  Co..  18  N.  Y.  S.  R.  903.  50 
Hun  600,  2  N.  Y.  Su|)p.  563. 


A  perpetual  easement  in  land,  or  a  quali- 
fied determinable  fee,  liable  to  be  diverted 
only  if  the  estate  should  be  used  for  other 
purposes  than  those  contemplated  by  the 
conveyance,  can  only  be  created  by  deed  or 
grant.  Texas  «S>»  P.  R.  Co.  v.  Durrett,  57 
Tex.  48.— Quoted  in  International  &  G.  N. 
R.  Co.  z/.  Irvine,  (Tex.)  18  Am.  &  Eng.  R. 
Cas.  294. 

A.  owned  land  through  which  B. 's  road 
ran.  B.  had  constructed  an  embankment 
so  negligently  that  a  portion  thereof  slid 
down  upon  the  adjoining  land,  ■ ,  ..sing  dam- 
age. In  consideration  of  a  suii  ^jaid  by  B., 
A.  executed  an  instrument,  under  seal,  re- 
leasing the  damages,  and  also  agreeing  that 
if,  inconsequence  of  the  peculiar  construc- 
tion of  the  embankment  or  nature  of  ihe 
soil,  landslides  should  thereafter  occur,  lie 
would  make  no  claims  for  damages,  and 
that  he  and  his  heirs  and  legal  representa- 
tives would  consider  the  sum  paid  full  com- 
pensation for  all  future  damages  so  occa- 
sioned, and  that  the  instrument  should  bar 
all  future  ciaims.  ////(/,  that  the  instru- 
ment was  a  grant  of  the  privilege  to  main- 
tain the  embankment  as  it  then  was,  free 
from  liability  for  damage  occasioned  by  the 
deposit  of  earth,  etc.,  by  landslides  there- 
from, and  created  a  servitude  to  that  ex- 
tent ;  and  that  A.'s  hck.s  inherited  the  land 
subject  to  such  servitude,  and  could  not  re- 
cover damages  for  a  subsequent  landslide. 
Van  Rensselaer  v.  Albany  iS»  6".  R.  Co. ,  62  A^ 
}'.  65  ;  affirming  i  Hun  507,  3  T.  Gr'  C. 
620. 

O. statute  of  frauds.— An  execu- 
tory agreement  between  an  individual  and  a 
railroad  company  that  the  latter  shall  con- 
tinue to  stoj)  with  their  cars  at  a  particular 
place  adjacent  to  the  property,  as  a  perma- 
nent arrangement,  is,  in  substance,  the  grant 
of  an  easement  or  servitude,  binding  upon 
the  proi^erty  of  the  company,  and  is  an  in- 
terest in  land,  which  is  required  by  the 
statute  of  frauds  to  be  in  writing  ;  and  such 
an  agreement  by  parol  would  also  be  void 
by  the  statute  of  frauds,  as  being  an  agree- 
ment not  to  be  performed  within  one  year 
from  the  making  thereof.  Pitkin  v.  Long 
hland  R.  Co.,  2  Barb  C/i.  (N.  Y.)  221.— Al'- 
IM.IKU  IN  Jackson  v.  Philadelphia,  W.  &  B. 
R.  Co..  4  Del.  Ch.  180;  Day?'.  New  York 
C.  R.  Co.,  31  Barb.  (N.  Y.)  54S;  Cayuga  K. 
Co.  7--.  Niles.  13  Hun  (N.  Y.l  170.  Distin- 
nuisilK.ii  IN  Talniadge?'.  Rensselaer  &  S.  K. 
Co.,  13  Barb.  4i_;3. 
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7. reservations  ami  coiulitiniis 

in  deeds.*  — An  easement  may  be  created 
by  way  of  exception  or  reservation.  Claflin 
V.  Jiostoii  S-  //.  A'.  Co.,  157  Mass.  489,  32  A^. 
E.  Nep.  659. 

The  word  "  heirs  "  is  necessary  to  create 
an  eiisement  in  fee  by  way  of  reservation, 
but  not  to  create  ii  by  way  of  exception  if  the 
grantor  owned  the  fee  at  tlie  time  of  con- 
veyance. Cliiflin  V.  Boston  »3^  A.  K.  Co., 
157  Mass.  4S9,  32  N.  E.  Kep.  659.— QUOT- 
ING Durham  &  S.  R.  Co.  v.  Walker,  2  y.  B. 
940. 

8.  Acquirement  by  prescription— 
Lon;;  user. — A  lost  grant  is  not  to  be 
presumed  to  support  an  easement  01  which 
the  origin  is  known.  Claflin  v.  Boston  St* 
A.  R.  Co.,  157  Mass.  489,  32  .^V.  E.  Rep.  659. 

A  railroad  corporation  has  no  power  or 
right  to  grant  an  easement  of  a  footway 
for  persons  to  walk  on,  or  by  the  side  of, 
their  tracks.  There  can  be  no  prescriptive 
right  or  presumption  of  such  a  grant, 
though  parties  owning  houses  along  the  line 
of  the  railroad  for  twenty-five  years  have 
used  a  private  footway  over  the  lands  of  the 
company  from  the  houses  to  a  public  high- 
way. Sapp  v.  Northern  C.  R.  Co.,  51  Md. 
1 1 5. — Quoting  Rochdale  Canal  v.  Radcliffe, 
18  Q.  I'i.  (83  E.  C.  L.)  287  ;  Staffordshire  & 
W.  Canal  Nav.  v.  Birmingham  Canal  Nav.,  L. 
R.  I  Eng.  &  Ir.  App.  254. 

Where  the  user  has  been  exercised  by 
force  or  by  permission,  or  in  the  face  of 
protests  and  in  defiance  of  resistance,  a  grant 
cannot  be  presumed.  Resistance  by  words 
is  sulFicient  to  prevent  the  presumption  of  a 
grant  of  an  easement.  Lehigh  Valley  R. 
Co.  V.  Mc Parian,  30  A^  /.  Eq.  iSo ;  reversed 
on  other  points  in  31  N.  J.  Eq.  706. — Not 
FOi.i.owKi)  IN  Lehigh  Valley  R.  Co.  v.  Mc- 
i"'arhm,  11  Am.  &  Eng.  R.  Cas.  509,  43  N.  J. 
L.  605. 

To  establish  an  easement  in  lands  by  use 
or  prescrii)ti()n,the()ccupati(jii  and  use  must 
be  plainly  for  the  purpose  in  view,  under  an 
une(|iiivoral  claim,  and  if  not  actually  ad- 
verse, at  least  iiTuler  circumstances  leaving 
the  owner  at  all  tJTues  free  to  resist  the  in- 
vasion. Spcir  V.  A'ew  Utrecht,  49  /Inn  294, 
17  A^.  1'.  .V.  R.  727. 

O.  Kxtin(;uiHlinient  by  non-user— 
Abandounioiit.— While    it    might    take 

*One  conveying  lands  to  a  company  may  re- 
serve an  casement  iherein  for  his  own  or  the 
public  use,  see  29  Am.  &  Eng.  R.  Cas.  579, 
at>s/r. 


twenty  years  of  non-user  alone  to  show  an 
intention  to  abandon  an  easement,  such 
abandonment  may  be  established  by  proof 
of  an  immediate  intention  to  abandon,  such 
as  conveyance  of  land  by  a  railroad  com- 
pany for  private  uses  which  are  incompat- 
ible with  the  use  for  railroad  purposes. 
Louisville  &*  N.  R.  Co.  v.  Covington,  2  Bush 
(Ay.)  526. 

While  the  mere  non-user  of  an  easement 
may  not  defeat  or  impair  the  claim  of  a  rail- 
road company  to  the  right  of  way  for  an 
unfinished  line,  yet  when  such  non-user  is 
accompanied  by  such  acts  of  dominion  for 
a  long  period  by  the  owner  of  the  servient 
lands  as  are  inconsistent  with  the  nature  of 
the  easement,  and  as  indicate  an  intention 
to  abandon  it,  the  easement  will  be  lost  and 
the  owner  of  the  fee  will  regain  the  title. 
Beattie  v.  Carolina  C.  R.  Co.,  46  Am.  &* 
Eng.  R.  Cas.  524,  108  A^.  Car.  425,  12  S.  E. 
Rep.  913. 

As  the  defendant  is  deemed  to  have  aban- 
doned its  claim  under  the  contract,  it  is  not 
necessary  to  determine  how  long  an  adverse 
occupancy  by  the  plaintiff  was  necessary  to 
divest  the  equitable  right  to  the  easement. 
Beattie  v.  Carolina  C.  R.  Co.,  46  Am.  &* 
Eng.  R.  Cas.  524,  108  A^.  Car.  425,  12  S.  E. 

Rep.gn- 

Where  the  right  to  open  a  canal  on  a  cer- 
tain tract  of  land  was  transferred  to  a  com- 
pany, who  allowed  tii  irty  years  to  elapse  after 
the  contract  was  made,  without  attempting 
to  avail  themselves  of  their  rights,  but,  on 
the  contrary,  by  their  own  acts  rendered 
the  servitude  impracticable — held,  thai  the 
right  was  extinguished,  and  the  transferrer 
entitled  to  receive  back  the  land  free  from 
the  servitude  created  thereon.  Marigny  v. 
Pontchartrain  R.  Co.,  15  La.  Ann.  427. 

10.  by  merger.— A  union  of  the 

title  to  both  the  doniinnnt  and  servient 
estates  in  the  same  person  merges  and  ex- 
tinguishes an  easement;  and  when  a 
grantee  of  such  person  still  claims  the 
right  to  the  casement  it  must  be  deter- 
mined altogether  from  the  situation  of  the 
property  and  the  conveyances  subseciueiit 
to  the  merger.  Priedlander  v.  Dflavare 
6-  //.  Canal  Co.,  34  A'.  )'.  S.  R.  650,  58  Hun 
605,  13  yV.   ]'.  Supp.  323. 

1 1.  Itifflit.s  «>f  tlie  owner  of  an 
easement,  ne"<'''"J'.V«— 't  is  a  general 
rule  that  damages  to  land  caused  by  the 
erection  of  a  waterway  by  a  railroad  com- 
pany, if  it  be  skilfully  constructed,  are  in- 


EASEMENTS,  12-15. 


161 


eluded  in  the  compensation  for,  and  pass 
by  the  grant  of,  the  easement  of  tlie  right 
of  way;  but  this  general  rule  is  subject  to 
another  rule  that  the  grantee  of  the  ease- 
ment shall  not  use  its  privilege  in  sucli  man- 
ner as  to  inflict  unnecessary  injury  upon  the 
servient  owner.  Adums  v.  Durham  &»  N, 
R.  Co.,  no  A^.  Car.  325,  14  5.  E.  Rep.  857. 

Where  a  railroad  company  obtains  a 
grant  for  the  right  to  take  water  from  lands 
and  to  lay  a  water  pipe,  without  specifying 
the  size  of  the  pipe  or  where  it  is  to  be 
laid,  after  the  right  has  been  exercised  and 
the  pipe  laid,  the  company  cannot  there- 
after lay  it  in  another  place,  nor  increase 
its  size.  Onthank  v.  Lake  Shore  &*  M.  S.  R. 
Co.,  71  N.  Y.  194,  27  A>n.  Rep.  35  ;  affirm- 
ing 8  Hun  131. 

The  owner  of  a  farm  granted  a  railroad 
company  the  right  to  draw  water  from  any 
springs  or  streams  on  the  farm,  for  the  pur- 
pose of  supplying  a  depot  and  water  station 
"  by  means  of  pipes  or  other  suitable  device 
in  a  proper  manner,"  with  a  reserved  right 
to  the  grantor  to  use  the  surplus  water  not 
needed  for  the  depot  and  station.  But  in 
case  there  was  no  surplus  at  any  time,  the 
company  was  given  the  right  to  prevent  the 
taking  of  any  water  by  the  grantor.  Sub- 
sequently the  grantor  erected  a  hotel  on 
the  lands,  which  was  supplied  by  water 
through  a  half-inch  |)ipe  connected  with 
the  company's  works,  and  subsequently 
conveyed  the  hotel  with  the  right  to  sue; 
water  as  the  grantors  "  may  be  entitled  by 
use,  occupation,  reservation,  or  agreement." 
Hi/il,  that  the  deed  of  the  hotel  property 
(lid  not  convey  all  the  surplus  water,  but 
only  so  much  as  would  pass  through  the 
half-inch  pipe ;  but  the  title  of  the  owner  of 
the  hotel  to  surplus  water  was  prior  to  the 
I  i^lits  of  any  others.  ReaJ  v.  lyie  R.  Co., 
20  y/w.  &•  I'jig.  R.  Cas.  121,  97  A',  y.  341  ; 
modifying;  25  I  hot  563, 

i'-I.  as  altVctcd  by  rt'oovory  In 

«\i«'rtliHMlt. — The  right  to  an  tasement 
over  land  to  the  possession  of  which  an- 
other person  is  entitled  cannot  be  affected 
by  a  recovery  in  ejectment.  Camiien  &>  A. 
R.  Co.  v.  Stm'tirt,  18  A'.  /.  l\(j.  4S9. 

i;i.  us  HflVM'tJMl  by  (MMivoyniicu 

of  Ncrviont  osta(o.— Where  the  owner 
of  iial  estate  granted  to  a  railroad  com- 
pany the  right  to  dig  a  channel  through  his 
land,  and  while  the  work  was  in  progress 
conveyed  the  land  to  another— //<•/</,  that 
the  nature  of  the  work  was  sucii  as  to  put 
4  D.  R.  D.— II. 


the  grantee  upon  inquiry  respecting  the 
authority  under  which  it  was  prosecuted. 
Cook  V.  Chicago,  B.  &•  Q.  R.  Co. ,  40  /ouui 
451. 

Wheie  right  to  pipe  water  from  a  spring 
to  a  certain  tank  is  granted  by  the  land- 
owners to  a  railway  company  by  recorded 
deed,  and  the  land  is  subsequently  granted 
to  one  knowing  that  the  pipes  are  laid 
across  the  land,  and  that  the  topography 
requires  them  to  be  laid  as  they  are,  the 
grantee  takes  subject  to  the  easement,  and 
will  be  enjoined  from  interfering,  though 
the  tank  be  located  differently  from  the 
place  named  in  the  deed,  where  the  change 
does  not  affect  the  pipes'  position.  I)//- 
fe}idal\.  Virginia  Midland R.  Co.,/^6  Am. 
<S-  Eng.  R.  Cas.  496,86  Va.  459,  10  .S'.  E. 
Kep.  536. 

14.  Remedies  for  interference, 
generally.— Compensation  may  be  de- 
manded for  the  evasion  of  an  easement. 
Eagle  V.  Charing  Cross  R.  Co.,  L.  R  2  C.  P. 
638,  36  L.J.  C.  P.  297,  16  L.  T.  593,  15  W. 
R.  1016. 

A  railway  company  has  no  right  to  erect 
hoardings  to  prevent  prescriptive  rights 
being  acquired  for  windows  looking  across 
the  line  of  railway.  Norton  v.  London  &^ 
N.  IV.  R.  Co.,  9  Ch.  D.  623,  13  Ch.  D.  268, 
47  L.  J.  Ch.  D.  859,  3  Ry.  6-  C.  T.  Las. 
xxix. 

15.  iiloadiiif;.— In   an  action   for 

withdr.iwing  lateral  support  from  plaintiff's 
lot,  the  gravamen  is  that  the  defendant 
railway  owning  the  adjacent  land  dug  away 
and  excavated  so  near  plaintiff's  lot  as  to 
withdraw  the  support  to  the  soil  in  its  nat- 
ural condition,  and  in  consequence  theieof 
it  fell  into  the  excavation  to  plainfiU's  dam- 
age; and  an  allegation  that  dcfeiirlaiit  ran 
its  trains  and  conducted  its  business  on  its 
railroad  where  such  an  excavation  had 
been  made  without  a  retaining  wall  to  pro- 
tect plaintiff's  lot,  is  insuthcient.  Snoi/t;osi 
V.  Missouri  J'ar.  R.  Co.,  53  A/o.  Ap/>.  ^(x^. 

Where  suit  was  brought  against  a  railroad 
company  for  damages  result ing  from  the 
stopping  u[)  of  a  sewer  pipe  which  carried 
off  water  from  a  "  dry  well  "  on  the  plain- 
tiff's premises  and  discharged  it  on  the  de- 
fenflant's  laiul,  but  the  lieclaration  failed  to 
show  any  reason  or  ground  for  the  exercise 
of  the  right  to  subject  the  defendant's  land 
to  such  use,  or  why  the  defendant  was  not 
entitled  to  the  free  and  unobstructed  enjoy- 
ment of  its  land,  or  that  the  plaintiff  had  an 
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easement  either  by  pnscription  or  by  grant 
from  any  former  i)roprictor,  of  which  the 
defendant  had  notice,  no  cause  of  action 
was  set  out  in  the  declaration,  and  it  was 
demurrable.  Martin  v.  GatnesviUe,J.  &*  S. 
A'.  Co.,  78  Ga.  307. 


,-v 


EAST  ST.  LOUIS. 

Decisions    particularly    applicable    to,   see 

MuNicn'Ai.  CoKi'iiKAiioNs,  34. 


EASTERN   R.  CO. 

1.  Rclict'iict  of  I K70— What  claims 

eiiror<'cablc\— Miiss.  Act  of  1876,  ch.  236, 
provi(iint;:i  method  for  fuiuiinf^the  existing 
liabilities  of  the  defendant  corporation,  is 
not  a  bar  to  an  action  subsequently  bnjught 
asjainst  the  company  to  recover  for  an  in- 
jury caused  by  its  negligence, "and  for  which 
an  action  at  common  law  might  have  been 
maintained  before  the  passage  of  the  statute. 
rollotk  V.  Eastern  R.  Co.,  124  Mass.  158,  17 
Am.  Ry.  Rep.  402. 

Neither  does  the  above  statute  impair  the 
right  of  a  party  whose  land  had  been  taken 
bv  the  company  priorto  its  passage.  Ekvell 
V.  I'.astcrn  R.  Co.,  124  Mass.  160,  17  Ant.  Ky. 
Ju-/>.  3.J6. 

Under  Mass.  Sts.  1876,  ch.  236,  and  1885, 
cli.  8,  the  trustees  under  the  mortgage  are 
bound  to  cancel  all  certificates  of  indebted- 
ness of  tlie  company  purchased  by  them 
with  the  sinking  fund  provided  for  in  the 
mortgage,  and  are  not  at  liberty  to  vote  on 
tliem  ill  any  meetings  of  the  certificate 
holders.  iXe7u  /Cni^/anii  .Mut.  L.  Ins.  Co.  v. 
J'/iil/ips,  141  Mass.  535,  6  A'.  E.  Rep.  534. 

"■i. claims  tor  injury  to  property. 

— A  claim  against  defendant  company  for 
negligently  injuring  property  at  a  highw.iy 
crossing  s  part  of  the  "  operating  expenses  " 
of  the  '.ompany,  within  the  meaning  of 
Mass.  Si.  of  1876,  ch.  236;  and  therefore  the 
income  of  the  road  in  tiie  company's  hands 
may  be  taken  under  trustee  process  to  secure 
such  claim.  Smith  v.  Eastern  R.  Co.,  124 
Mass.  154,  17  Am.  Ry.  Rep.  398.— DlSTlN- 
ouisHiNG  Galena  &  C.  U.  R.  Co.  v.  Menzies, 
26  111.  121.  Foi.i.owi.NO  Ellis  V.  Boston, 
II.  &  E.  R.  Co.,  107  Mass.  i.  Nor  follow- 
INC.  Dunham  v.  Isett,  15  Iowa  284;  Wood- 
man V.  York  &  C.  R.  Co  ,  45  Me.  207. 

.'I. rentals  of  leased  roadM.— The 

Eastern  railroad,  in  New  Hampshire,  took 
a  lease  of  another  road  in  that  state,  the 
iissor  company  agreeing  to  complete  its 


road,  and  when  completed  to  give  complete 
control  to  the  lessee,  the  latter  to  pay.  as 
rents,  dividends  on  the  stock  of  the  lessor's 
road,  and  also  to  pay  "the  interest  that  may 
accrue  on  any  past  or  future  loans."  The 
lease  was  confirmed  by  the  Eastern  railroad 
of  Massachusetts,  which  controlled  the 
Eastern  railroad  in  New  Hampshire.  The 
lessor  company  borrowed  money  from  the 
lessee  to  ccjinitlete  its  road,  and  repaid  a 
portion  of  it  by  issuing  bonds  to  the  Eastern 
road  of  Mass;ichiisetts,  which  were  guaran- 
teed and  sold  by  it.  Held,  that  the  Eastern 
road  of  Massachusetts  did  not  take  the 
earnings  of  the  lessor  road,  charged  with  a 
trust  to  pay  the  interest  on  such  bonds; 
neither  was  it  authorized  to  pay  such  in- 
terest as  "  rentals  "  or  "  operating  expenses," 
under  Mass.  Act  of  1876,  ch.  236.  Eastern 
R.  Co.  V.  Ri'j^ers,  124  Mass.  527. 

4.  ICit^lits  of  .secured  creditors. — 
Under  Mass.  St.  of  1876,  ch.  236,  a  creditor 
who  holds  the  promissory  note  of  the  com- 
pany, and,  as  collateral  security,  three  other 
notes  of  the  company,  is  entitled  to  prove 
only  the  amount  of  the  original  note,  there 
being  also  other  creditors.  Tliird  Nat. 
Hank  v.  Eastern  R.  Co.,  122  Mass.  240. — 
Distinguishing  In  re  Regent's  Canal  Iron- 
works Co.,  3  Ch.  D.  43;  Morris  C.  &  R.  Co. 
7/.  Fisher,  9  N.  J.  Eq.  667.  Rkconcimng 
Royal  Hank  v.  Grand  Junction  R.  &  D.  Co., 
100  Mass.  444.— Followed  in  Merchants' 
Nat.  Bank  v.  Eastern  R.  Co.,  124  Mass.  518. 

Under  said  act  a  secured  creditor  of  the 
company  is  entitled  to  a  certificate  of  in- 
debtedness without  first  surrendering  his 
collatcra'  security;  but  the  value  of  the  col- 
lateral security  must  be  deducted  from  the 
amount  of  the  certificate;  and  when  such 
collateral  security  is  the  bond  of  another 
company  guarantecfl  by  the  defendant  com- 
pany, the  value  of  such  collateral  security 
is  ascertained  without  considering  the  in- 
dorsement. Merchants'  Nat.  Bank  v.  East- 
ern R.  Co.,  124  Mass.  518. 

A  person  who  holds  the  note  of  the 
company,  and  certain  other  notes  of  the 
company  as  collateral  security,  cannot, 
under  the  above  statute,  sell  the  collateral 
security  and  receive  a  certificate  of  indebt- 
edness for  the  balance  due  on  the  original 
note.  Afcrchants'  Nat.  Bank  v.  Eastern  Ji. 
Co.,  1 24  Afass.  s  1 8. 

A  person  holding  undue  bonds  of  an- 
other company,  but  indorsed  and  guaran- 
teed by  defendant  company,  is  not  entitled 
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to  the  security  of  the  mortgage  made  by 
the  defendant  company  in  pursuance  of  the 
provisions  of  the  above  statute.  Merchants' 
Nat.  Bank  v.  Easter n  K.  Co.,  1 24  Mass.  5 1 8. 

A  secured  creditor  of  the  company  is  not 
entitled,  after  the  hipse  of  four  years  from 
the  enactment  of  said  act,  and  live  years 
from  the  time  to  wliich,  by  the  terms  of  the 
statutfe,  the  claims  against  tlie  corporation 
were  to  be  made  up  as  cash,  to  present  iiis 
claim  for  adjustment  and  to  receive  certifi- 
cates of  indebtedness  therefor,  he  having  in 
tlie  mean  time  received  interest  on  his  debt 
at  a  greater  rate  than  he  would  have  re- 
ceived under  such  certificates.  Hainor  v. 
Eastern  R.  Co.,  133  Mass.  315. 

a.  Coiiipelliii;;^  the  riiiiiiiiij;'  of 
trains. — Under  Mass.  Act  of  1852,  ch.  305, 
requiring  the  company  to  run  a  certain 
number  of  trains  daily,  "so  as  to  furnish 
reasonable  accommodation  to  the  public 
generally  in  the  business  along  the  line  of 
said  road,"  and  providing  further  tiiat  the 
suprcnie  court  may  appoint  com  in  issi(jners  to 
settle  any  disagreement  as  to  what  are  such 
reasonable  accommodations  "  upon  appli- 
cation of  any  person  interested  in  the 
transportation  of  freight  or  passengers," 
and  investing  the  court  with  full  equity 
p.'wers  to  enforce  the  provisions  of  the  act — 
//('/(/,  that  the  court  has  no  equity  jurisdic- 
tion, upon  such  petition,  to  compel  the 
running  of  trains.  S/iaciley  v.  Eastern  li. 
Co.,  98  Mass.  93. 

O.  Ki{j:lit  to  iiiniiitain  ferry.  —  The 
charter  does  not  authorize  the  company 
to  maintain  a  ferry  between  Boston  and 
East  Boston,  and  take  toll  for  travel 
and  for  purposes  not  connected  with  their 
rcjad.     T/ie  Maver/e/:,  Sprague  ( U.  S.)  23. 
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L  COHFANT'S  BIOHT  TO  EJECT. 


I.  /«  Genera/.* 

1.  For  violation  of  coiiipnii3''s  rules. 

— (I)  Generally. — If  a  passenger  persists  in 
violating  any  reasonable  rule  of  the  carrier, 
it  is  the  right  and  duty  of  the  conductor  to 
enforce  the  rule,  and  if  necessary  to  eject 
the  passenger  from  the  train.  Gulf,  C.  &^ 
S.  F.  N.  Co.  V.  Moody,  3  Tex.  Civ.  App.  622, 
22  6".  W.  Rep.  1009. 

Whereas  a  passenger  is  not  presumed  to 
know  tlie  secret  rules  of  a  company  given 
to  its  conductor,  but  has  a  right  to  rely 
upon  the  latter's  statement  as  to  what  such 
rules  are,  the  fact  that  a  conductor  showed 
a  passenger  a  rule  to  the  effect  that  he  was 
authorized  to  charge  not  more  than  one 
ceni  a  mile  extra  against  passengers  who 
h.'.d  no  tickets  did  not  put  such  passenger 
upon  notice  that  the  conductor  had  no 
ri:?lit  to  make  an  agreement  to  the  eflcct 
thit  upon  payment  of  one  cent  a  mile  extra 
to  the  next  ticket  station  he  might  get  off 
the  train,  board  it  again,  and  ride  the  rest  of 
the  way  to  his  destination  for  three  cents  a 
mile,  the  regular  ticket  fare.  Georgia  K. 
&>  B.  Co.  V.  Murdeti,  86  Ga.  434,  1 2  S.  E. 
Rep.  630. 

A  carrier  by  rail  is  bound  to  make  and 
enforce  reasonable  rules  necessary  to  the 
safe  and  proper  transportation  of  its  passen- 
gers, and  upon  the  failure  of  a  passenger  to 
oLey  such  rules,  he  may  be  ejected  from  tiie 
car  by  the  conductor  or  other  proper  per- 
son, without  unnecessary  violence.  Chicago 
&>  A.  R.  Co.  V.  Willard,  31  ///.  App.  435. 

One  who  had,  on  board  of  a  steamboat, 
pursued,  against  the  remonstrance  of  the 
carrier,  the  business  of  an  express  agent, 
came  on  board  of  her  again  for  that  pur- 
pose, having  purchased  a  ticket  for  a  pas- 
sage, and  refused  to  desist  from  such  busi- 
ness when  requested  by  the  officers  of  the 
boat,  and  was  removed  from  the  boat  by 
siicli  officers  without  unnecessary  force. 
Held,  that  the  removal  was  justifipble. 
The  D.  R.  Martin,  1 1  Platchf.  {U.  S.)  233. 
QuoriXG  Commonwealth  v.  Power,  7  Mete. 
(Mass.)  596. 


*  Ejecting  of  passengers  from  train,  see  notes, 
9  L.  R.  A.  13a;  5  Id.  819;  47  Am.  &  Eng.  R. 
Cas.  634. 

Ejecting  passengers,  when,  where,  and  how 
right  may  be  exercised,  see  note,  68  Am.  Dec. 
570. 

Expulsion  of  trespassers  on  trains,  see  notes, 
IS  Am.  &  Eno.  R.  Cas.  424;  3  L.  R.  A.  733. 


(2)  Rule  as  ir  manner  of  entering  car. — 
Wiiere  a  passenger  has  paid  his  fare  he  can- 
not be  ejected  from  the  train  because  he 
has  entered  it  in  a  manner  which  is  a  viola- 
tion of  a  regulation  of  the  company,  as  by 
leaping  on  a  street-car  over  the  rear  plat- 
form. Smith  v.  Manhattan  R.  Co.,  45  N. 
V.  S.  R.  865,  18  A.  y.  Supp.  759. 

And  if,  after  boarding  a  car  in  a  manner 
contrary  to  company's  rules,  the  passenger 
leaves  the  car  and  again  enters  it  in  a 
proper  manner,  to  eject  him  is  unlawful, 
and  renders  the  company  liable  for  injuries 
sustained  thereby.  Smith  v.  Manhattan 
R.  Co.,  45  N.  V.  S.  R.  865,  18  N.  y.  Supp. 

759- 

(3)  Rule  forbidding  certain  persons  in  cer- 
tain coaches.* — The  carrier  having  a  rule 
setting  apart  certain  coaches  for  the  ex- 
clusive use  of  ladies,  and  gentlemen  accom- 
panied by  ladies,  may  enforce  compliance 
with  such  rule.  Chicago  &*  N.  W.  R.  Co, 
V.  Williams,  55  ///.  185.  i  Am.  Ry.  Rep. 
531.  And  the  company  has  the  right  to 
enforce  such  rale,  even  to  the  extent  of 
forcibly  removing  from  the  car  so  set  apart, 
those  who  enter  it  not  having  a  right  there- 
in. Peck  V.  Ne7u  yorh  C.  &'//.  A\  R.  Co., 
70  N.  y.  587  ;  affirming  8  Hun  286.  But 
compare  also  Murphy  v.  Western  &•  A.  K. 
Co.,  21  Am.  &^  Eng.  A\  Cas.  258, 23  Fed.  Rep. 
637.  Bro^vn  v.  Memphis  <S-  C.  R.  Co.,  5 
Fed.  Rep.  499.  Bass  v.  Chicago  &*  N.  W, 
R.  Co.,  36  Wis.  450,  9  Afu.  Ry.  Rep.  loi. 

2.  Pn8Meiig:cr  ridiiifr  on  IVeiglit 
trniii.f — The  conductor  may  eject  any  per- 
son holding  a  ticket  entitling  him  to  travel 
only  upon  passenger  trains  when  such  per- 
son has  boarded  a  freight  train, upon  which 
no  person  is  allowed  to  ride  by  the  rules  of 
the  company.  Thomas  v.  Chicago  &*  G.  T. 
R.  Co.,  37  Am.  (&«•  Et/g,  Ji_  Cas.  108,  72 
Mich.  355,  40  A'.  W.  Rep.  463. 

But  where  a  company  holds  itself  out  to 
the  public  as  regularly  carrying  passengers 
on  a  freight  train,  it  becomes  a  common 
carrier  by  such  train,  and  is  as  much  liable 
for  expelling  a  passenger  therefrom  with- 
out cause  as  from  any  other  train.  Chicago 
&•  A.  R.  Co.  V.  Flagg,  43  ///.  364.— Distin- 
guished IN  Illinois  C.  k.  Co.  v.  Nelson,  59 
111.  no.  FOLLOWKUIN  Illinois  C.  K.  Co. 
V.  Johnson,  67    111.   312.     RECONCILED  IN 


*  See  also  Carriage  ok  Passengers,  73.74. 
7». 

t  Consult  also  Carriage  of  Passengers,  3. 
22,  43-49,81,  llO,  280-300,359. 
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J.ines  V.  Wabasb,  St.  L.   &   P.  R.  Co.,  17 
Mo.  App.  158. 

Vet  the  fact  tliat  a  rule  pioliibiting  the 
carrying  of  passcnj^ers  upon  through  freight 
trains  lias  jjcen  violatcfi,  and  conductors  of 
sucli  trains  have  been  in  the  habit  of  carry- 
ing passengers,  does  not  deprive  the  com- 
pany of  tile  right  to  enforce  the  regulation 
wlienever  it  deems  lit,  and  does  not  give 
passengers  any  right  to  travel  on  such 
trains ;  and  a  person  who  boards  a  freight 
train  which  has  no  appearance  of  being 
held  out  for  the  accommodation  of  passen- 
gers, is  not  legally  a  jiassenger,  and  may 
lawfully  be  ejected.  Hobbs  v.  Texas  (S^•  P. 
R.  Co.,  34  ^Im.  6^  liii^.  A'.  Cits.  26S,  49 
Ark.  357,  5  S.  IV.  Rep.  5S6. 

In  the  enforcement  of  a  rule  as  to  carry- 
ing passengers  on  freight  trains,  previous 
notice  thereof  must  be  given.  It  is  not, 
however,  required  of  a  company  to  bring 
home  to  a  passenger  actual  notice  of  the 
regulation  before  the  train  leaves  the  sta- 
tion where  he  entere<l  the  car,  to  justify  his 
expulsion  therefrom  for  want  of  a  ticket,  at 
any  other  than  a  regular  stopping-place. 
All  that  is  required  is  tliat  a  suitable  gen- 
eral notice  to  tlie  public  be  given  for  such 
length  of  time  before  the  regulation  is  put 
ii.to  operation  as  to  make  it  reasonably  cer- 
tain that  all  passengers  in  the  exercise  of 
due  diligence  must  become  aware  of  its 
existence.  And  the  right  of  expulsion  for 
non-compliance  with  such  regulation  by  a 
passenger  may  be  exercised  after  leaving 
tile  station,  at  any  suitable  place,  under  all 
tlie  circumstances  of  any  particular  case. 
liurlington  &*  M.  R.  R.  Co.  v.  Rose,  i  Am. 
&^  £iig.  R.   Cas.  253,  II  A'eb.  177,  S  .V.  IV. 

i^ep-  433- 

X\.  Kxpiilsioii  of  employe  011  his 
\va,v  to  w«>rk.*— A  company  employing 
a  servant  to  work  at  a  terminal  point,  and 
I'oiuracting  to  transport  him  to  and  from 
work,  cannot,  through  its  train  officers,  law- 
fully require  him  to  vacate  a  scat  which  he 
was  occupying  in  the  car  to  which  he  has 
been  duly  assigned ;  and  if  he  is  ejected 
for  refusing  to  vacate  a  seat,  he  has  an  ac- 
tion against  the  company.  Ke^o  York,  L. 
E.  6*  W.  R.  Co,  v.  Burns,  39  Am.  &*  Eni,": 
R.  Cas.  423.  51  N.  /.  L.  340,  17  .///.  Rep. 
630. 

4.  Expulsion  ol'  liitlier  for  fault  of 
son.— A  father  is  not  responsible  for  the 

*  Consult  also  Carriage  of  Passenukrs, 
55-59. 


acts  of  an  adult  son  with  whom  he  is  trav- 
eling; and  if  the  son  be  guilty  of  miscon- 
duct justifying  his  expulsion  from  the  train, 
this  will  not  justify  the  conductor  in  order- 
ing tlie  father  to  leave,  or  in  ejecting  him. 
Louisville  ^  N.  R.  Co.  v.  Maybiii,  66  Miss. 
83,  5  So.  Rep.  \o\.  See  -Am  J'/iihulelfi/iia, 
IV.  Sm  n.  R.  Co.  v.  Hoejiich,  18  Am.  &* 
Eii^.  R.  Cas.  373,  62  Md.  300,  50  Am.  Rep. 
223. 

2.  Non-payment  of  Fare. 

5.  In  general.* — The  statute  requiring 
conductors  to  remove  from  the  cars  passen- 
gers refusing  to  pay  the  established  fares  was 
intended  to  apply  to  all  persons  properly 
acting  as  conductors,  without  regard  to  the 
formal  regularity  of  their  appointment  or  the 
source  from  whence  they  derive  ilieir  com- 
pensation for  their  services.  Hilliard  v. 
Goold,  34  iV.  //.  230. 

A  carrier  may  eject  a  passenger  who  has 
paid  his  fare  with  a  counterfeit  bill,  if  he 
refuses  to  pay  again,  though  he  may  have 
acted  innocently  in  passing  the  counterfeit 
bill.  Memphis  &•  C.  R.  Co.  v.  Chastine,  54 
Miss.  503. 

In  an  action  for  ejection  from  a  passen- 
ger train  the  undisputed  facts  proved  on  the 
trial  show  that  the  plaintiff  had  not  paid 
his  fare.  Held,  tliat  a  demurrer  to  the  evi- 
dence will  be  sustained.  Shular  v.  St.  Louis, 
I.  M.  &•  S.  R.  Co.,  28  Am.  &"  Eng.  R.  Cas. 
186,  92  Mo.  339,  2  .S".  VV.  Rep.  310. 

Two  persons  went  on  a  passenger  train 
without  tickets  and  gave  the  conductor  ten 
cents  less  than  the  regular  fare  for  two  per- 
sons when  paid  on  the  train  ;  but  the  con- 
ductor understood  that  they  wanted  to  pay 
for  three  fares,  and  told  them  what  the 
three  fares  would  amount  to,  and,  without 
correcting  the  mistake  and  without  tender- 
ing the  full  amount  of  the  two  fares,  they 
said,  when  told  that  they  must  pay  or  get  off, 
that  they  would  get  off.  The  train  was 
stopped  and  they  got  oil  and  walked  back 
to  the  station  a  half  mile.  Held,  that  there 
was  no  evidence  to  support  a  judgment 
against  the  company.  Eddy  v.  Elliott,  4 
Tex.  Apfi.  (Civ.  Cas.)  248,  15  S.  W.  Rip.  41. 

Plaintiff,  without  a  ticket,  having  had  full 
opportunity  to  procure  one,  boarded  defend- 
ant's train  at   F.   for  O..  and  when  he  told 

*  Right  to  expel  passenger  for  non-payment 
of  fare,  sec  notes,  16  Am.  &  Eno.  R.  Cas.  396; 
12  L.  K.  A.  823;  iJd.  820. 
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the  conductor  where  he  was  going,  the  lat- 
ter told  him  the  fare  was  50  cents,  which  he 
paid.  This  was  more  than  the  ticket  fare, 
but  six  cents  less  than  the  train  fare.  Before 
arriving  at  W.,  the  first  station  at  whicii  the 
train  was  to  stop,  the  conductor  informed 
plaintill  of  his  error  in  the  amount  of  fare 
and  asked  liim  to  pay  the  six  cents,  which 
the  plaintill  refused  to  do.  On  arriving  at 
W.,  plaiutiti,  persisting  in  his  refusal,  was 
put  oil  the  train  after  the  conductor  had 
returned  him  the  50  cents,  less  the  fare 
from  F.  to  VV.  //M,  that  the  conductor 
mii^ht,  within  a  reasonable  time  after  dis- 
covering the  mistake,  have  asked  the  plain- 
till  to  pay  the  six  cents  ;  that  notwithstand- 
ing the  plaintilf's  refusal,  he  mi,t;ht  at  any 
time  before  arriving  at  W.  have  paid  the  six 
cents;  that  the  conductor's  retention  of  the 
50  cents  until  the  ai  rival  at  \V.  was  not  a 
waiver  of  the  right  to  require  payment  of 
the  six  cents;  that  the  com|)any  had  the 
right  to  the  fare  from  F.  to  V\^,  which  was 
properly  retained  by  the  conductor  out  of 
the  50  cents;  and  that  the  conductor  could 
not  retain  the  entire  amount  and  also  eject 
plaintiff  from  the  train,  but  could  put  him  olT 
oidy  upon  returning  the  socents,  less  the  fare 
from  F,  to  W.,  whicli  he  did  in  this  case. 
U'ardwdl  v.  C/iicago,  M.  <S~*  St.  P.  R.  Co., 
47  Am.  (S-  £■;((,'■.  A'.  Cas.  4S2,  46  Minn.  514, 

49  iV.    W.  Rep.  206.— QUAI, IKYING  IN    PART 

AND  ovERUUMNc;  IN  I'ART  Du  Laurans  v. 
First  Div.  St.  P.  &  P.  R.  Co..  15  .Minn.  49. 
O.  Kxtra  fare  wlioii  imssi>ii;>:i'r  un- 
able to  procure  tiekef.*— Where  a  com- 
pany sells  tickets  for  a  certain  distance  be- 
tween stations  for  50  cents,  but  charges  55 
cents  where  a  passenger  pays  on  the  train,  it 
may  eject  the  passenger  for  failing  to  pay 
the  55  cents,  though  he  prove  that  he  ap- 
plied to  the  ticket  olhce  for  a  ticket,  but 
that  it  was  closed.  Crocker  v.  Ne^u  London, 
\V.  iS^  P.  R.  Co.,  24  Conn.  249. — .Xpprovkd 
IN  Bordeaux  v.  Erie  R.  Co.,  8  Hun  (N.  Y.) 
579.  Dl.'iAPl'ROVED  IN  St.  Louis,  A.  &  C. 
R.  Co.  V.  Dalby,  19  111.  353;  Swan  v.  Man- 
chester &  L.  R.  Co.,  6  Am.  &  Eng.  R.  Cas. 
327,  132  Mass.  116,  42  .Am.  Rep.  432  ;  Du 
.  Laurans  v.  First  Div.  St.  P.  &  P.  R.  Co.,  15 
Minn.  49.  Douiitkd  and  nisriNGUisHEU 
IN  Jeffersonville  R.  Co.  v.  Rogers,  28  Ind.  i. 
In  an  action  by  a  passenger  who  is 
ejected  from  the  train  because  he  fails  to 
get  a  ticket  and  refuses  to  pay  an  extra 

*  Consult  also  Tickets,  etc.,  122-120. 


sum  demanded  on  the  train,  the  court  in- 
structed the  jury  that  if  he  was  wrongfully 
removed  he  had  a  right  to  re-enter  the 
train,  and  if  in  doing  so  he  received  the  in- 
jury complained  of,  he  was  entitled  to  re- 
cover, unless  he  failed  to  exercise  reason- 
able care  which  caused  or  contrilnited  to 
the  injury ;  but  if  the  removal  was  lawful, 
or  if  he  failed  to  exercise  reasonable  care 
in  re-entering  the  train,  he  could  not  recover. 
Held,  that  the  instruction  was  correct. 
Crocker  v.  AVw  London,  W.  <S-  /'.  R.  Co.,  24 
Conn.  248. 

Plaintill  claimed  that,  for  the  purpose  of 
removing  and  keeping  him  off  said  car,  the 
conductor  c.illed  to  his  assistance  servants 
of  defendants,  and  in  the  elTort  10  remove 
him  a  struggle  ensued,  in  whicli  one  of  said 
servants  intentionally  kicked  him  in  the 
face;  but  defendants  claimed  that  such 
kick,  if  given,  was  without  the  knowledge 
or  direction  of  the  conductor  or  any  oth- 
er agent  of  the  corporation.  The  court 
charged  the  jury  that,  upon  the  facts  as 
claimed  by  plaintill,  defendants  were  liable. 
Held,  error.  Crocker  v.  New  London,  ll\  &» 
P.  R.  Co.,  24  Conn.  248. 

A  company  may  charge  more  fare  where 
it  is  paid  by  the  passenger  on  the  cars  than 
it  charges  for  tickets  at  the  ticket  olhce ; 
but  before  it  can  expel  a  passenger  from 
the  cars  for  refusing  to  pay  the  dillerence 
between  the  ticket  fare  and  the  fare  re- 
quired to  be  paid  on  the  cars,  it  must  give 
him  a  reasonable  opportunity  to  purchase  a 
ticket.  Iht  Laurans  v.  First  Div.  St.  P.  &^  P. 
R.Co.,  x^Minn.  49  {Gil.  29). —  Dl.SAPPRoviNG 
Crocker  v.  New  London,  W.  &  P.  R.  Co.,  24 
Conn.  249.— Approved  in  Swan  v.  Man- 
chester &  L.  R.  Co.,  6  Am.  &  Eng.  R.  Cas. 
327,  132  Mass.  116,  42  Am.  Rep.  432. 
Overruled  in  Wardwell  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  46  Minn.  514. 

Where  a  passenger  boarded  a  train  at  a 
flag  station  to  go  to  A.,  and  the  conductor 
informed  him  that  he  could  ride  at  four 
cents  a  mile  to  the  next  offict:  where  tickets 
were  sold,  and  could  get  off  the  train  there 
and  board  it  again  and  ride  the  rest  of  the 
way  for  three  cents  a  mile,  and  the  p;issen- 
ger  agreed  to  this,  paid  the  four  cents  a 
mile  to  the  next  station,  got  off  the  train 
for  the  purpose  of  procuring  a  ticket,  and 
could  not  do  so  because  the  ticket  office 
was  chiscd,  and  then  boarded  the  train 
again  for  the  purpose  of  continumg  his 
journey,  and  tendered  the  conductor  three 
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cants  a  mile,  the  latter  had  no  legal  right  to 
put  liim  off  the  train  because  he  refused  to 
pay  four  cents  a  mile,  although  he  liad  re- 
ceived instructions  to  charge  four  cents  a 
mile.  Georgia  A",  i^  B.  Co.  v.  Mitriien,  86 
till.  434.  1 2  .S'.  E.  Ri-p.  630. 

A  passenger  sought  to  buy  a  ticket,  but 
failed  by  reason  of  the  agent  being  absent 
from  the  office,  and  persistently  refused  to 
pay  25  cents  extra  011  the  train,  whicii  was 
required  by  a  rule  of  the  company  and 
SMiiciioneii  '-^y  the  railroad  commissioners. 
Held,  that  the  conductor  was  authorized  to 
remove  him  from  the  train.  Harrison  v. 
l-iiik,  42  l-ed.  Rep.  787. 

A  passenger  is  under  no  obligation  to  pay 
the  luil  or  e.xcessive  rate  of  fare  demanded 
i)V  the  coniiuctor  on  a  train  in  order  to  pre- 
vent his  ejectment  from  sucli  train  and 
tims  lessen  his  damages.  Chicago,  St.  L.  &* 
/'.  A'.  Co.  V.  <Jra/iam,  3  //u/.  App.  28,  29  A'. 
A'.  Rip.  170. — FuLLowiNG  Jeffersonville  R. 
Co.  V.  Rogers,  28  Ind.  i. 

7.  Kxtra  fare  wlier«  passuiifjrcr 
ii(>;>;lv(*tL><l  to  procure  ticket.  —  Where 
passengers  have  had  a  reasonable  opportu- 
nity to  buy  tickets  and  fail  to  do  so,  an 
extra  amount  may  be  charged  on  the  train ; 
and  a  refusal  to  pay  it  justiffes  their  expul- 
sion. Chicago,  R.  I.  Sr^  J'.  R.  Co.  v.  Jiris- 
baiie,  24  ///.  App.  463.  .state  v.  CItovin,  7 
lo^iva  204. 

A  regulation  requiring  passengers  wiio 
board  tlie  cars  without  purchasing  tickets 
to  pay  25  cents  extra  is  reasonable;  and  a 
passenger  who  refuses  to  comply  with  such 
regulation  may  be  ejected  in  a  pnjper  man- 
ner and  at  a  proper  place.  And  exempting 
from  such  regulation  passengers  who  board 
the  train  at  stations  where  tickets  are  not 
on  sale  is  just,  and  does  not  invalidate  the 
regulation  as  to  other  passengers.  McCiowen 
V.  Morgan's  L.  &*  T.  R.  &*  S.  Co.,  39  Am. 
&•  Eng.  K.  Cas.  460,  41  La.  Ann.  732,  6  Ho. 
Rep.  606,  5  /,.  A'.  .{.  817. 

The  fact  that  tlie  company  gives  a  draw- 
bark  lor  the  extra  fare,  on  which  it  may  be 
collected  back  from  any  station  agent,  does 
not  invalidate'  such  regulation.  McGowen 
V.  Morgan's  L.  &•  T.  R.  &*  S.  Co.,  39  Am. 
iS-«  Eng.  R.  Cas.  460,  41  La.  Ann.  732,  6  So. 
/up.  606,  5  L.  R.  A.  817. 

i'lie  regulation  of  a  railroad  company  re- 
quiring passengers  who  fail  to  buy  tickets 
■It  stations  where  they  are  on  sale  to  pay  25 
*«nts  extra,  being  ancient  and  public,  is 
p.-esumed  to  be  the  act  of  the  corporation, 


and  a  passenger  who  is  ejected  for  failing 
to  pay  such  extra  sum  has  no  right  to  que.i- 
tion  the  fact  or  method  of  its  adoption. 
McGowen  v.  Morgan's  L.  &^  T.  R.&-S.  Co., 
39  Am.  iS^  Eng.  R.  Cas.  460,  41  La.  Ann.  732, 
6  So.  Rep.  606.  5  /,.  R.  A.  817. 

Where  a  person  entered  a  car  without 
having  ffrst  purchased  a  ticket,  and,  leaving 
announced  liis  destination,  tendered  the 
regular  ticket  fare,  wliicli  the  conductor  ;ic- 
cepted,  and  after  passing  on  a  few  seats  he 
returned  and  demandfd  the  extra  fare  im- 
posed by  the  rules  of  the  ccjinpany  against 
passengers  takitig  passage  without  tickets, 
the  fact  that  the  conductor  accepted  the 
regular  fare  and  passed  on  a  short  distance 
did  not  amount  to  a  contract  to  carry  the 
passenger  to  his  place  of  destination  f(jr 
that  auKjunt,  and  the  passenger,  in  refusing 
to  pay  it,  the  railroad  company  having  pro- 
vided reasonable  facilities  for  procuring  a 
ticket,  became  a  trespasser,  and  could 
rightfully  be  expelled  from  the  car.  Laie 
Erie  «S-  H\  R.  Co.  v.  Maj's,  4  /«</.  App.  413, 
30  A'.  E.  Rep.  1106.  — yuuriNG  I'itisbiug, 
C.  &  St.  L.  R.  Co.  ?'.  Nuzum,  50  Ind.  141  ; 
Baltimore,  F.  &  C.  R.  Co.  v.  McDonald,  68 
Ind.  316.  Revikwing  Columbus.  C.  «&  I. 
C.  R.  Co.  7/.  Powell.  40  Ind.  37  ;  Toledo,  W. 
&  W.  R.  Co.  V.  Wright,  68  Ind.  586. 

Il  a  tomp.iny  advertises  to  carry  passen- 
gers purcliasing  tickets,  at  a  less  rate  than 
the  regular  fare,  it  is  not  bound  to  keep  its 
ticket  olhce  at  a  particular  station  oi)en 
after  tiie  time  when  a  train  of  cars  is  adver- 
tised to  leave  that  station  ;  and  if  a  person 
arrives  after  that  time,  and  enters  the  train 
of  cars  withtjut  a  ticket,  he  may,  in  accord- 
ance with  the  regulations  of  the  corpora- 
tion, be  expelled  for  refusing  to  pay  full 
fare,  although  he  was  unable  to  procure  a 
ticket  in  consequence  of  the  ticket  olhce 
being  closed.  S-ioan  v.  Manchester  Ss"  L.  R. 
Co.,  6  Am.  &'  Eng.  A".  Cas.  327,  132  JAkjt. 
116,42  Am.  Rep.  432.  -Disti.nguishing 
Porter  v.  New  York  C.  R.  Co.,  34  Hurl).  353; 
Nellis  V.  New  York  C.  R.  Co.,  30  N.  Y.  505 ; 
Chase  v.  New  York  C.  R.  Co.,  26  N.  Y.  523. 
— Distinguished  in  Ward  v.  New  York  C. 
&  H.  R.  R.  Co.,  56  Hun  268,  30  N.  Y.  S.  R. 
604,  9  N.  Y.  Supp.  377. 

If  a  company  ffx  two  rates  of  passenger 
fare  for  a  distance  k  ss  thaji  thirty  miles,  a 
ticket  rate  and  a  car  rate,  the  former  within 
and  tiie  latter  beyond  the  limits  of  its  au- 
thority, and  the  conductor  of  the  train, 
under  the  direction  of  the  company,  refuse 
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to  accept  from  the  ijasscn^er  less  than  the 
illcf^al  iind  unauihorizcd  latc,  it  is  not  neces- 
sary, to  eiilille  the  piisseiigcr  to  remain  on 
the  train,  to  teniJer  more  than  the  ticket 
rale,  aliiiou<,'h  the  company  mij,'ht  iiave 
lixL'd  siH  h  ticket  rate  at  a  liigher  sum. 
Qiiitre,  wlieUur  any  tender  is  necessary  in 
sudi  case.  Siiiit/t  v.  I'ittsbtir^,  Ft.  II '.  C1-' 
C.  A'.  Co.,  .23  U///i>  S/.  io.-lM)i,i,(nvi  I)  i.n 
Campbell  7'.  .Marietta  &  C.  R.  Co.,  23  Ohio 
St.  lOS. 

H.  H\|Hilsioii  without  lirHt  n>tiirii- 
iii$;  tilt'  itioiM'.v  t('ii«l«>r<>(l  aiitl  ri'- 
<'«>iv«Ml. — The  plaintill  entered  the  cars 
witliout  procuring  a  ticket,  and  handed  to 
the  conductor  the  ticket  fare.  The  conduc- 
tor demanded  the  additional  amount  re- 
quire<l  by  the  rules  to  be  paid  by  [lersons 
payin},'  on  the  train,  and,  on  the  plaiiuilT's 
refusal  to  pay,  ejected  hin)  from  the  cars 
and  then  returned  him  liis  money.  //<'/</, 
that  the  conductor  hail  no  ri^ht  to  eject  tlic 
plaintill  without  tirst  returninj;  the  money 
which  he  had  paid.  ISIandw  Soiitlu-rn  Pac. 
K.  Co.,  3  .,•/;;/.  &^  liiii:;.  K.  Cas.  285,  55  Cal. 
570.  36  Am.  Rtp.  50. 

Yet  it  has  been  held  to  be  error  to  charj^e 
a  jury  that  if  a  conductor  received  and  re- 
tained the  fare  tendered  by  a  passenj^er  he 
was  not  justified  in  cxpellin;^  such  passen- 
ger for  a  refusal  to  pay  an  additional  sum 
properly  demanded  under  a  rej^ulation  of 
the  company,  lloffhaucr  v.  Diweiiport  &^ 
N.  IV.  R.  Co.,  52"  /,w,i  342,  3  A\  11:  Ref,. 
121. — DiSTlNOUlSHLi)  l.\'  Curl  7/.  Chicaj;o, 
R.  I.  &  I'.  R.  Co.,  1 1  Am.  &  Eur.  R.  Cas. 
85.  63  Iowa  417.  Followed  in  Pickens  z/. 
Richmond  &  D.  R.  Co.,  40  Am.  &  Eng.  R. 
Cas.  649,  104  N.  Car.  312. 

When  a  passen}j;er  without  a  ticket,  in 
good  faith  and  in  the  belief  that  it  is  the 
proper  fare,  tenders  to  the  conductor,  when 
collecting  fares  on  the  cars,  the  ticket  fare, 
and  the  conductor  receives  it,  knowing  it  is 
tendered  in  good  faith  as  the  proper  fare,  it 
is  an  acceptance  of  the  amount  tendered  as 
the  full  fare.  Nor  in  such  case  can  the  con- 
ductor retain  the  fare  tlien  tendered  and 
eject  the  passenger,  tliough  the  amount  be 
the  proper  fare  when  paid  on  the  cars  to  the 
place  where  it  is  tendered.  Du  Laurans  v. 
First  Div.  St.  P.  6-  /'.  R.  Co.,  1 5  Mutn.  49 
{Gt7.  29).  But  see  and  conipare  IVaniwell 
V.  C/iicai;o,  M.  £-  .S7.  /'.  R.  Co.,  47  Am.  &^ 
/.Vi,'.  R.  Cas.  482,  46  Minn.  514,  49  A^.  IV. 
Rfp.  206. 
».  For  refusal  to  pay  lUre  when  ile- 


inaiided. — (i)  Generally. — The  conductor 

lias  the  right  lu  require  one  who  does  woX. 
pay  his  fare  to  leave  the  train.  ShiiUir  v. 
St.  Louis,  I.  M.  ir'  S.  A",  Co.,  28  .Im.  &^ 
Jutj^.  R.  Cas.  1S6,  92  A/o.  339,  2  ,S".  //',  Ri/>. 
310.  ISreen  v.  yV.r</.v  ijr*  J'.  R.  Co.,  50  Tex. 
43.  Slate  K.  Overton,  24  .\.J.  L.  435.— [m)L- 
LowKi)  IN  Brown  v.  Mcmpliis  &  C.  R.  Co., 
4  Fed,  Rep.  37. 

If  a  i)assenger  refuses  to  deliver  a  ticket 
on  demand,  the  conductor  may  insist  on 
payment  of  the  (aie  in  cash,  and  may  eject 
the  pa.ssenijer  if  he  refuses  to  pay.  Norlltern 
R.  Co.  V.  y'ai;e,  22  Rar/i.  {X.  J'.)  130.— Ar- 
ruoviNi;  Loring  f.  Aborn,  4  Cush.  (Mass.) 
60S,  I  Law  Rep.  N.  S.  461.  Rkvikwini; 
Cheney  7^  HoFtoii  &  M.  R.  Co.,  11  .Mete. 
(Mass.)  123. 

A  person  entering  the  cars  without  hav- 
ing purchased  a  ticket,  and  persistently  re- 
fusing to  pay  the  usual  and  reasonable  fare 
upon  demand  by  the  conductor,  and  after 
reasonable  time  in  which  to  determine 
whether  he  will  or  will  not  pay  tlic  same, 
may  lawfully  be  removed  from  the  train. 
Cincinnati,  S.  &^  C.  R.  Co.  v.  Skillman,  13 
Am.  6-  Eng.  R.  Cas.  3 1 ,  39  Ohio  St.  444. 

After  refusal  by  a  passenger  to  i)ay  the 
legal  fare  demanded  by  the  conductor,  there 
Is  no  contractual  r  ".at ion  which  would  en- 
title the  passenger  to  be  carried  to  the  ne.xt 
station  under  a  rule  of  the  company,  if 
such  a  rule  was  found  to  exist,  and  he  may 
be  rightfidly  ejected.  Moore  v.  ColumhiaSr* 
G.  R.  Co.,  38  So.  Car,  1,16  .S'.  E.  Rep.  781. 

A  conductor  may  demand  a  ticket  as  evi- 
dence of  a  passenger's  right  of  passage,  or, 
on  failuie  of  the  passenger  to  produce  it, 
may  demand  payment  of  fare,  and  on  failure 
to  pay  it  may  lawfully  eject  the  passenger 
from  the  train.  McKay  v.  Ohio  River  R. 
Co.,  44  Am.  &^  En_^.  R.  Cas.  395,  34  \V.  I'a. 
65,  II  S.  E.  Rep.  737.— QuoTiNC  Frederick 
V.  Marquette,  H.  &  O.  R.  Co.,  37  Mich.  342. 

The  strict  rule  which  authorizes  the  con- 
ductor on  a  railway  train  to  eject  therefrom 
a  passenger  who  refuses  to  pay  his  fare  is 
confined  to  wilful  violators  of  the  con- 
tract. It  does  not  apply  where  a  passenger 
tenders  as  iiis  fare  the  sum  lie  has  been  ac- 
customed to  pay  on  the  same  road,  and 
who  does  not  wilfully  refuse  to  pay  the  full 
fare  demanded  of  him  by  the  conductor. 
7'e.vas  &-  P.  R.  Co.  v.  Bond,  21  Am.  &>  Eng. 
Ji.  Cas,  413,  62  Tex.  442. 

It  is  not  necessary  to  justify  the  removal 
of  a  passenger  from  a  train  to  show  that  his 
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attempt  to  evade  payment  of  fare  was 
fiiu  lulcnt.  Marshall  v.  lioston  &*  A.  A'. 
Ci>.,  31  Am.  &•  Kng.  A'.  Cas.  18,  145  Mass. 
164,  5  A'.  Eiti^.  A\/>.  172,  13  vV.  £,  Kep.  384. 

(2j  Bicause  deemed  trespasser.* — A  pas- 
SLii:,'er  who  refuses  to  pay  his  fare  becomes 
a  iri'spasscr,  not  entitled  to  the  rigiits  and 
j)iivilcj,'cs  of  the  passenj^er,  and  may  rijifht- 
fiilly  l)e  ejected  from  the  train  by  an  em- 
plovc  of  the  company.  Stone  v.  Chicago  &* 
.v.  ir.  A'.  Co.,  47 /oivaSz. —DlsTlSC.UlHllKl) 
IN  Curl  7'.  Cliicayo,  R.  I.  At  P.  R.  Co.,  11 
Am.  &  Eng.  R.  Cas,  85,  63  Iowa  417. 

A  passenger  who  persistently  refusL's  to 
pav  his  fare,  becoming  boisterous  and 
using  profane  and  obscene  language,  is  to 
be  regarded,  not  as  a  passenger,  but  as  a 
trespasser  or  intruder,  and  it  is  the  right 
and  duty  of  tiie  conductor  to  eject  him, 
having  due  regard  to  the  attendant  circum- 
stances of  time,  place,  and  his  condition. 
Louisville  &*  N.  R.  Co.  v.  Johnson,  47  Am. 
ijr-  Eng.  A'.  Cas.  61 1,  92  Ala.  204,  9  So.  Kep. 
269. 

(3)  After  presenting  invalid tichet. — Upon 
the  refusal  to  pay  fare  when  demanded  ujjon 
a  train  where  a  passenger's  ticket,  for  cer- 
tain reasons,  does  not  entitle  him  to  a  ride, 
the  conductor  may  expel  him  from  the 
train.  Terre  Haute  &»  I.  K.  Co.  v.  Fitz- 
gerald, 47  Iiid.  79. 

.'\nd  when  such  passenger  refuses  to 
eitiier  pay  his  fare  or  leave  the  train,  he 
ni.iy  be  forcibly  ejected  by  the  agents  of  the 
company.  Jardinc  v.  Cornell,  34  Am.  &^ 
Kng.  li.  Cas.  307,  50  N.  J.  L.  485,  14  All. 
Kep.  590. 

(4)  Illustrations. — Where  a  conductor,  to 
avoid  trouble  with  an  intoxicated  man,  ac- 
cepted only  a  portion  of  the  regular  fare, 
but  demanded  the  balance  when  the  passen- 
ger began  to  boast  as  to  how  he  had  beaten 
tiie  conductor,  and  to  advise  others  not  to 
pay,  and  upon  his  refusal  to  pay,  put 
him  off  at  a  station  house,  after  re- 
turning to  him  the  proper  pioportion  of 
his  fare  for  the  uiuraveled  distance — held, 
that  said  passenger  had  no  cause  of  action, 
as  the  action  of  the  conductor  was  in  ac- 
cordance with  i  Ind.  Rev.  St.  1876.  p.  709,  § 
28.  Baltimore,  P.  ^  C.  R.  Co.  v.  McDonald, 
68  Ind.  316.— QuoTKO  IN  Lake  Krie  &  VV. 
R.  Co.  V.  Mays,  4  Ind.  App.  413. 

If  it  be  true  that  a  passenger  has  not  sold 
or  disposed  of  his  ticket,  and  that  he  was 

*Sce  also  Trespassers,  Injuries  to,  17; 
and  also  post,  22. 


abused  and  insulted,  and  required  to  leave 
the  train  without  being  given  a  reasonable 
time  to  produce  his  ticket,  he  is  entitled  to 
recover  not  only  nominal,  but  exemplary 
damages;  but  if  he  has  sold  or  disposed  of 
his  ticket,  as  claimed  by  the  conductor,  or 
is  unable  to  exhibit  it  within  a  reasonable 
time  after  being  request(;d  to  do  so.  and  re- 
fuses to  pay  the  usual  fare  for  the  balance 
of  the  trip,  and  is  required,  without  abuse, 
insult,  or  unnecessary  force  or  violence,  10 
leave  the  train — held,  that  he  is  not  entitled 
to  recover  anything.  Louisville  &>  N.  R. 
Co.  V.  May  bin,  66  Miss.  83,  5  So.  Rep.  401. 

One  holding  an  expiree!  thousand-mile 
ticket  does  not  become  a  passenger  by  tak- 
ing passage  upon  a  train,  intending  to  ride 
on  such  ticket;  and  upon  his  refusal  to  pay 
fare  in  money— //«/</,  that  he  was  rightfully 
expelled  from  the  train.  Lillis  v.  St.  Louis, 
A'.  C.  &^  A'.  R.  Co.,  64  Mo.  464. 

It  is  the  duty  of  a  passenger,  if  he  has  not 
the  required  ticket  or  token  evidencing  his 
right  to  travel  on  that  train,  to  pay  his  fare 
or  quietly  leave  tlie  train  when  requested, 
and  resort  to  his  appropriate  remedy  for 
the  damages  he  has  sustained;  and  when, 
in  such  a  case,  he  attemi)ted  to  retain  his 
seat  without  paying  his  fare,  and  was  ex- 
pelled by  the  conductor,  using  no  more 
force  than  is  necessary— Z/*"/^/,  that  he  could 
recover  no  damages  for  the  injury  incurred 
by  such  expulsion.  Peabody  v.  Oregon  R.  &- 
N.  Co.,  47  -•////.  <S-»  Kng.  R.  Cas.  598,  21 
Ortg.  121,  26  J'ac.  Rep.  1053.— DISTIN- 
GUISHING Philadelphia,  W.  &  B.  R.  Co.  v. 
Rice,  64  Md.  63 ;  Lake  Erie  &  W.  R.  Co.  v. 
Fix,  88  Ind.  381,  45  Am.  Rep,  464;  Toledo, 
W.  &  W.R.Co.  V.  McDonough,  53  Ind.  289; 
Hufford  V.  Grand  Rapids  &  I.  R.  Co.,  53 
Mich.  118,64  Mich. 631,  8  Arv  St.  Rep.  859; 
English  7/.  Delaware  &  H.  Canal  Co.,  66  N. 
Y.  454,  23  Am.  Rep.  69.  Reviewing  Fred- 
erick 7>.  Marquette,  II.  &  O.  R,  Co.,  37  Mich. 
342,  26  Am.  Rep.  531  ;  Townsend  7/.  New 
York  C.  &  H.  R.  R.  Co.,  56  N.  Y.  300;  Yor- 
ton  V.  Milwaukee,  L.  S.  &  W.  R.  Co.,  54 
Wis.  238,  41  Am.  Rep.  23  ;  Head  v.  Georgia 
Pac.  R.  Co.,  79  Ga.  358,  11  Am.  St.  Rep. 
434;  Philadelphia,  W.  &  B.  R.  Co,  v.  Rice, 
64  Md.  63. 

(5)  Under  Canadian  statutes. — A  passen- 
ger upon  a  train  who  has  paid  his  fare  can- 
not, in  the  absence  of  any  condition  in  his 
contract  with  the  company  requiring  the 
production  of  his  ticket,  and  in  the  absence 
of  any  regulation  relating  to  or  governing 
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it.  made  umlcr  section  214  f)f  the  Railway 
Act  of  Canada,  51  Vict.  c.  29,  be  treated  as 
"  a  passiMijLjcr  wiio  refuses  to  i)ay  his  fare," 
witiiin  the  meaning  of  section  248,  and  ex- 
[x'lled  because  he  does  not  produce  liis 
ticket  when  aslced  for  it  by  the  conductor. 
/ii'iiTiT  V.  Grtuiti  I'l  unk  R.  Co.,  22  On(.  667. 
—  Kkvikwinc  Hurler  t.  Manchester,  S.  & 
L.  R.  Co  ,  z\  y.  li.  D.  207. 

I'lainiilf  ^oi  upon  the  train  without  a 
a  ticket,  :iii(i  when  asked  for  his  fare  de- 
clined payinj^  tlien.  as  he  said  he  had  n(jt 
made  up  his  mind  how  far  he  should  jj;o. 
Defendant,  the  conductor,  said  he  must  de- 
cide, and  afterwards,  on  his  declliiinj;  again 
on  the  same  j,'rouiid,  stopped  the  train  and 
|)ut  him  oir  at  a  place  about  a  mile  and  a 
quarter  from  the  last  station  and  witliin  half 
a  mile  of  a  house.  The  plaintiff  at  last 
tendered  a  §20  ^old  piece,  telling  the  con- 
ductor to  take  his  fare,  $1.35,  out  of  it. 
Uili/,  that  the  plaintifT  had  refused  to  pay 
his  fare  witliin  the  meaning  of  14  &  15 
Vict.  c.  51,  section  21,  sub-sec.  6,  and  that 
defendant  was  justified  in  what  he  did; 
and  that,  the  jury  iiaving  found  for  the 
plaintilT,  a  new  trial  was  granted  without 
costs.  Fiiflon  w.  liraiiii  Trunk  R.  Co.,  17  U. 
C.  Q.  />'.  428.— Distinguished  in  Barrett 
V.  Market  St.  R.  Co..  40  Am.  &  Eng.  R. 
Cas.  671.  81  Cal.  296;  Beaver  v.  Grand 
Trunk  R.  Co..  20  Ont.  App.  476. 

10.  For  iHMi-iMi.yiiieiit  of  fare  of 
cliild. — A  passenger  is  responsible  for  the 
fare  of  a  child  under  his  charge,  and  upon 
refusal  to  i)ay  the  same  may.  together  with 
the  child,  be  ejected  from  the  train,  al- 
though he  had  paid  his  own  fare.  Pliila- 
,{elt>liiu,  W.  >^  //.  R.  Co.  V.  Horfluh,  18 
///;/.  iT"  Eii^.  R.  Cas.  373,  62  A/</.  300,  50 
A)ii.  Rip.  223.  See  also  /.oia'sTi/lc  v5-  X.  R. 
Co.  V.  Miiybin,  66  Miss.  83.  5  So.  Rep.  401. 
Ihilrd'itli  V.  Cliisliiie  R.  Co.,  27  //;;/.  (S-»  Knt;. 
R.  Cos.  192,  143  A/ass.  68.  8  A'.  /■:.  Rep.  87 5. 

1  1.  Kare  wroiiKfiilly  (Iciiianded.— 
So  long  as  the  ollicers  of  a  passenger  train 
or  vessel  do  not  act  wantonly  or  mali- 
ciously, or  unnecessarily  resort  to  violence 
or  use  excessive  force  in  ejecting  a  traveler 
for  non-payment  of  fare  wrongfully  exactefl, 
their  emjiloycrs  are  not  liable  for  injuries 
other  than  such  as  necessarily  result  from 
the  wrongful  exaction.  Magee  v.  Oregon 
R.  <£~  A'.  Co.,  46  Fed.  Rep.  734. 

Fare  was  demanded  of  a  passenger  the 
second  time  by  a  conductor,  who  was  in- 
formed that  it  had  already  been  paid,  which 


was  corroborated  l)y  the  statement  of  other 
passengers;  but  the  conductor  insisted  that 
it  had  not  been  paid,  and  becoming  violent, 
called  the  passenger  "a  liar,  scoundrel,  and 
fraud,"  and  forcibly  removed  him  from  the 
train.  He/if,  that  the  conductor  was  liable  to 
the  passenger  in  an  acti(jn  of  tres|)ass;  that 
an  honest  belief  that  the  fare  had  not  been 
paid  would  not  justify  su(h  conduct;  and 
it  was  not  error  to  include  in  the  judgmi  nt 
for  plaintilT  ifijo  for  expenses  of  suit.  J)(il- 
ton  v.  lieers,  38  Conn.  529. 

'J7ie  company  was  Jicld  lo  hr  liable  in  dam- 
ages to  a  passenger  ejected  under  tlie follow- 
ing circumstances  : 

Where  a  c(inductor  took  a  ticket  from  a 
passenger  which  entitled  him  to  passage 
from  one  station  to  anf)ther.  and  between 
those  points  demanded  of  him  another  fare 
for  part  of  the  trip.  St.  Louis,  I.  M.  &-  S. 
R.  Co.\.  Davis,  56  Ark.  51,  19  5.  IV.  Rep. 
107. 

Where  a  passenger  had  paid  his  fare  and 
refused  to  j)ay  a  second  time.  Gorman  v. 
Southern  l\ic.  R.  Co.,  97  Cal.  1,31  Pac.  Rep. 
1 1 12.     Dalton  V.  Beers,  38  Conn.  529. 

Where  the  conductor  demanded  of  a  pas- 
senger a  higher  rate  of  fare  than  he  was  en- 
titled under  the  rules  of  the  company  to 
demand,  the  demand  being  illegal,  and  the 
passenger  refused  to  comply.  Wilsey  v. 
Louisville  &^  A'.  R.  Co.,  26  Aw.  &>  Eng.  R, 
Cas.  258,  83  K'y.  511. 

12.  I*assuiiK:cr  paid  for  ticket  but 
did  not  receive  it.*— A  passenger  en- 
tering a  train  without  a  ticket  may  be 
ejected  for  a  refusal  to  pay  on  the  train, 
though  he  may  have  paid  the  ticket  agent 
for  a  ticket,  which  by  error  or  oversight  he 
failed  to  get.  Weaver  v.  Rome,  If.  &^  O. 
R.  Co.,  3  r.  <S^  C.  (N.  V.)  270.-QUOTINO 
Hibbard  v.  New  York  &  E.  R.  Co..  15  N.  Y. 
470.— DiSTiNGUisiiKD  IN  Townsend  v.  New 
York  C.  &  H.  R.  R.  Co..  4  Hun  217. 

-i;$.  Ticket  wroiiu:fiill.v  taken  up  l>y 
anotlutr  conductor.!—  The  fact  that  a 
previous  conductor  has  taken  up  a  ticket 
will  not  justify  a  passenger  in  continuing 
his  journey,  where  lie  has  no  check  or  evi- 
dence that  the  ticket  has  been  surrendered; 
and  where  he  refuses  to  pay  again,  he  may  be 
removed  from  the  train.  7\m>nsend  v.  New 
York  C.  iS-  //.  A".  R.  Co.,  56  A'.  V.  295.— 
FoLi.owiNO  Hibbard  v.  New  York  &  E.  R. 
Co.,  15  N.  Y.  455. 

*  Sec  also  p,^s/,  iii,  70^ 
t  See  also  post,  3\f. 
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In  such  case  the  company  may  be  lialilc 
for  the  wroiij^^ful  act  of  the  lirst  conductor 
in  takin-i  up  the  ticket ;  but  this  does  not 
justify  tiie  passenger  in  insisting  on  riding, 
in  violation  of  the  company's  rule,  without 
p.-iynicnt  of  fare  or  the  production  of  a 
ticket.      Towinend  v.  Nnv  York  C.  &•  //.  A'. 

A'.  Co.,    56  A'.    V.    295.  — DiSTINGUISIIKl)    IN 

Lake  i;rie  &  W.  K.  Co.  7'.  Fi.x,  11  Am.  cSc 
Ku<^.  \i.  Cas.  109,  88  Ind.  381,  45  Am.  Kep. 
464;  Murdock  ?'.  Boston  tSt  A.  K.  Co.,  21 
Am.  <Sj  Eng.  R.  Cas.  268,  137  Mass.  293,  50 
Am.  Uep.  307-.  Qijotki)  in  Louisville,  N. 
A.  (S;  C.  K.  Co.  7'.  Conrad,  4  Ind.  App.  83; 
Ati  hison,  T.  &  S.  F.  R.  Co.  7/.  Giints,  34 
Am.  &  Eng.  R.  Cas.  290,  38  Kan.  608.  Rk- 
viKWKi)  IN  Louisville,  N.  &  G.  S.  R.  Co.  v. 
Fleming,  14  Lea  (Tenn.)  12S;  Yorton  7/. 
Milwaukee.  L.  S.  &  W.  R.  Co..  6  Am.  & 
ling.  R.  Cas.  322,  54  Wis.  234,  41  Am.  Rep. 

A  company  has  the  right  to  require  pas- 
sengers to  pay  fare,  and  a  rule  directing  its 
conductors  to  remove  from  the  cars  those 
who  refuse  to  comply  with  the  requirement 
is  reasonable.  The  fact  that  the  passenger 
harl  previously  purchased  a  ticket,  which 
had  been  taken  up  from  him  (even  tliough 
wrongfully)  by  another  conductor,  can 
make  no  difference.  His  remedy  for  that 
is  by  an  action  for  the  wrongful  taking  of 
that  ticket,  not  by  refusing  payment  of  fare 
to  (he  conductor  authorized  to  demand  it. 
S/ii-lton  V.  Lake  Shore  6-  M.  S.  R.  Co.,  29 
Ohio  St.  214.— DiSTiNGUiSHK.i)  IN  Lake 
Erie  &  VV.  R.  Co.  v.  Fix,  1 1  Am.  &  Eng.  R. 
Cas.  109,  88  Ind.  381,  45  Am.  Rep.  464. 
Ki.viKWKD  IN  Louisville,  N.  A.  &  C.  R.  Co. 
v.  Conrad,  4  Ind.  Ap|).  83. 

14.  K.Y|Milsioii  l>3'  oiin  conductor 
ui'tcr  paynieiit  <»!'  fare  to  aiuttlior.— 
A  [lassenger  entered  a  train  without  a 
ticket  to  go  to  a  place  on  a  connecting 
road,  and  paid  the  conductor  a  sum  which 
he  supposed  was  the  fare  to  his  place  of 
flestination,  but  which  proved  to  be  only 
to  tile  place  of  leaving  the  fii.->t  :t;ad.  The 
conductcjr  was  not  authorized  to  receive 
fares  beyond  his  own  line,  but  failed  to  in- 
form tile  passenger  as  to  where  he  was  en- 
titled to  ride  for  the  fare  paid.  //<•/</,  that 
the  company  was  not  liable  to  him  for  being 
ejected  from  the  train  on  the  connecting 
road  for  his  refusal  or  inability  to  pay  the 
fare  demanded.  Haggerly  v.  Flint  &>  P.  M. 
R,  Co.,  26  Am.  &^  Etig.  R.  dts.  196,  59  Mhli. 
366,  26  A'.  W.  Rep.  639,  60  Am.  Rep.  301. 


Heing  unable  to  procure  a  ticket,  plain- 
tilT  entered  a  car,  and  in  paying  fare  gave 
the  conductor  ten  cents  e.xtra,  who  failed  to 
issue  a  duplex  ticket  or  to  return  the 
change,  until  the  plaintiff  had  reached  a 
station  wliere  he  changed  cars.  The  c  .n- 
ductor  of  the  first  train  shouted  to  the  con- 
ductor of  the-  second  train  to  give  the 
])laintilT  ten  cents,  and  (jther  laiif^ua.^e 
passed  relating  to  the  transactior,  but  there 
was  much  ncjise  and  confusion.  The  sec- 
ond conductor  paid  the  ten  cents,  but  de- 
manded fare,  claiming  that  all  that  he  he:ird 
was  to  give  u|)  the  ten  cents;  and  iiiion 
failure  t(j  i>ay,  plainlill  was  ejected.  Ueht, 
that  it  could  not  be  said,  as  a  matter  of 
law,  that  the  plaintilT  was  wrongfully 
ejected.  It  should  have  been  left  to  the 
jury  to  say  whether  the  second  conductor 
had  sutlicient  information  that  plaintilT  was 
entitled  to  ride.  Honiiston  v.  Long  hliittd 
R.  Co.,  52  A^  }'.  .v.  R.  I,  22  A'.  J'.  Supp.  738, 
3  Misc.  342. — Ari'l.YiNG  Hamilton  v.  Third 
Ave.  R.  Co.,  53  N.  Y.  23. 

Irt.  l*aHN(;ii};er  011  wroii);  train.*— 
The  company  may  charge  one  who,  by  mis- 
take, gets  on  a  passenger  train  other  than 
the  one  he  intentled  to  take  passage  upon, 
for  the  distance  it  carries  him,  and  is  not 
bound  to  stop  to  allow  him  to  get  ofT,  ex- 
cept at  a  rcgidar  station  or  stopping  jjlace. 
Hut  if  the  train  is  stopped  at  any  other 
point,  or  he  is  put  ofl  without  stopping, 
reasonable  and  proper  diligence  must  be 
used  in  putting  him  o IT,  and  if  informed  of 
dimness  of  vision  and  feeble  condition  of 
the  passenger,  such  care  must  be  usetl  as 
his  condition  requires  to  prevent  injury. 
Columbus,  C.  &^  I.  C.  R.  Co.  v.  Powell,  40 
Ind.  37.— Distinguished  in  Cincinnati,  II. 
&  I.  R.  Co.  V.  Carper,  31  Am.  &  Eng.  R. 
Cas.  36,  112  Ind.  26,  11  We.st.  Rep.  2C3,  13 
N.  E.  Rep.  122.  Revik.wei)  in  Lake  Erie 
&  VV.  R.  Co.  V.  Mays,  4  Ind.  App.  413. 

Where  a  corporation  runs  and  operates 
two  roads  between  twojjointson  its  through 
route — one  a  part  of  the  through  route, 
the  other  a  longer,  more  circuitous  route, 
used  simply  for  trains  passing  between  the 
two  points — a  passenger  who  purchases  a 
through  ticket  is  only  entitled  to  travel 
over  the  usual  through  and  most  direct 
route ;  the  company  is  not  bound  to  carry 
him  over  the  circuitous  route.     If,  there- 
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fore,  llic  passcniicr  leaves  the  through 
train,  and  takes  one  i)a.s.sing  over  tlie  way 
route,  iiijon  liis  refusal  to  pay  liie  addi- 
tional C()Uij)ensati(jn  charged  the  company 
has  a  liyht  to  eject  him  from  the  train. 
lUniictl  V.  AVw  J 'ork  C.  &^  II.  R.  K.  Co.,  69 
,\'.  )'.  yji,  25  'Im.  Kcp.  250;  ajD'irmiiig  5 
lliin  5i;i>. 

Hi.  AVIicre  tram  doos  ii<»t  stop  at 
l»jiss«'ii}f<'r'»  «!k>stiiisitl«ni.*  —  Where  a 
]),issenger  desire;  to  stop  at  a  station  at 
\vhi(  h  the  train  flocs  not  slop,  and  at  which 
he  has  p.o  right  to  demand  thai  it  shall  slop, 
and  refuses  to  pay  fare  beyond  the  station, 
lie  may  he  lawfully  removed  at  the  last 
station  hefore  reai  hing  the  one  where  he 
desires  to  le.ive.  l.Oi^iUi  v.  Hainiihal  &•  St. 
J.  J\.  Co.,  12  ^hii.  ijr^  J-H^-  R-  Ciis.  141,  77 
M,>.  (>Gy 

Where  a  passenger  buys  a  ticket  to  a  cci- 
tain  station  and  gets  on  an  express  train 
whici)  only  occasionally  stops  at  the  station, 
tlie  conductor  m;.y  put  him  oil  before  the 
slaiion  to  which  he  lias  bought  his  ticket  is 
readied.  Ftnk-  v.  ^Ulianj  6^*  5.  Vi'.  Co.,  4 
La  IIS.  {X.  Y.)  147. 

17.  Itoasoiiabh;  time  Hlioiild  be 
{{ivcii  to  pay  lare.t— A  rearonable  time 
sliould  be  allowed  a  passenger  to  pay  his 
fare.  Cinciniuxii,  S.  6^  C.  A\  Co.  v.  Sh7/- 
tnaii.  13  Am.  &'Kfi}[.  K.  Cas.  31,  39  O/ii'o  St. 

444. 

A  passenger  who  fails  to  buy  a  ticket  is 
entitled  to  reasonable  tunc  and  opportunity 
to  provide  for  payment  on  the  train.  So 
where  a  passenger  Informs  the  conductor 
that  he  has  arranged  for  another  passenger 
to  pay  his  fare,  and  that  he  will  go  into  the 
next  car  and  get  the  money,  the  company  is 
liable  if  lie  is  immedia'ely  ejected  without 
an  opportunity  of  gc>iingthe  money.  Clark 
V.  ir//iit/iii^r/„„  ^^  ii\  A'.  Co.,  18  At/t.  iSt* 
Fit,:;-.  A'.  Ctis.  3C)6,  91  jY.  Cor.  506,  49  ./;//. 
J\r/>.  647.— Ukvikwing  Maples  v.  New 
York  &  N.  H,  R.  Co.,  38  Conn.  557  ;  Hayes 
7'.  New  York  C.  R.  Co.,  30  Alb.  L.  J.  469. 

.So  //(•/(/,  where  it  appeared  that  the  plain- 
tiff got  on  the  train  at  a  certain  station  to 
go  to  the  next  station,  about  four  miles  dis- 
tant, without  a  ticket  or  money  to  pay  his 
(are;  that  about  twenty-five  other  persons 
took  the  same  train  to  go  to  the  same  place, 
one  of  whom,  as  it  was  shown  on  the  trial, 


*See  also  Carriaok  ok  Passengers,  83, 
2rtO-2«4;  ami /><.,./,  :il. 
f  See  also ^<>.t/,   221. 


promised  to  pay  the  plaintifl's  fare  before 
tliey  got  on  the  train,  but  he  did  not  sit  in 
the  same  car  with  the  plaintiff;  thai  in  tak- 
ing up  tickets  and  C(jlleciing  faie  from  pas- 
sengers the  Conductor  was  told  by  the 
plaintifl  that  he  had  neither  money  nor 
ticket,  but  would  get  the  money  if  allowed 
to  go  into  the  rear  car  and  see  a  fellow  pas- 
senger; and  that  tlie  conductor  said,  "I 
have  not  time  to  wait;  you  must  get  off," 
and  thereupon  pulled  the  bell-rope,  stopped 
the  train,  and  put  the  plaintilf  olf.  The  train 
had  made  about  half  the  distance  between 
the  stations.  Clark  v.  W'ihniiigtun  is^  W. 
R.  C"..  18  ^/w.  cj"  AV/i,'.  y\.  Cos.  3^16,  91  A'. 
Car.  506,  49  .,•/;//.  Rf/>.  647.— Rkvii.wino 
Maples  7'.  New  York  &  N.  H.  R.  Co.,  38 
Conn.  557;  Hayes  v.  New  York  C.  R.  Co., 
30  All).  L.  J.  469. 

A  conductor  cannot  act  on  the  assump- 
tion that  an  apparent  unwdiingness  to  pay 
the  regular  passenger  fare  on  the  railway  is 
an  absolute  and  wilful  refusal  to  pay  fare, 
and  thereupon  put  the  passenger  olT  ilie 
train.  Though  the  passenger,  under  a  mis- 
take as  to  the  proper  amount  whicii  should 
be  paid,  declines  to  pay  the  amount  of  fare 
demanded,  yet  time  should  he  allowed  him 
to  tender  and  jiay  after  taking  steps  to  stop 
the  train  to  put  him  oft',  where  he  does  not 
wilfully  persist  in  his  refusal.  J'lxas  &^  P. 
K.  Co.  V.  Bond,  2 1  yhit.  &■»  E/i/if.  R.  Cas.  4 1 3, 
62  Tf.v.  442. 

IK.  Failure  to  provide  pasNeii^er 
a  seat.*— Where  all  the  seats  in  one  of  two 
passenger  cars  are  already  filled  with  pas- 
sengers, another  passenger  has  no  right  to 
demand  a  seat  in  that  particular  car  and  to 
refuse  to  pay  his  fare  or  deliver  his  ticket 
unless  furnished  a  seat  in  such  car;  and  if 
he  refuses,  under  such  circumstances,  to  de- 
liver his  ticket  or  pay  his  fare,  the  persons 
in  charge  of  the  train  may  rightfully  eject 
him  therefrom.  /'itts/'iirj;/i,  C.  &•  St.  L.  R. 
Co.  V.  /  'an  Houttu,  48  I  ml.  90. 

A  carrier  must  furnish  seats  as  well  .is 
transi)<)rtation  to  those  taking  passage  on 
its  trains,  and  cannot  rightfully  recpiiie  pa>- 
ment  of  fare  or  surrender  of  ticket  by  the 
passenger  until  both  a  seat  ant!  transporta- 
tion are  provided ;  but  a  passenger  accept- 
ing transportation  without  a  sei'.t,  or  failing 
to  obtain  one  by  reason  of  his  non  com- 
pliance with  the  reasonable  regulations  of 


•Consult    also    Caukiage    ok    Passengers, 
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the  company,  must  pay  fare  or  surrender 
his  ticket  on  demand,  and  for  refusal  to  do 
so  may  be  ejected.  He  is  not  entitled  in 
any  case  to  free  passage  standing,  but  if 
wrongfully  denied  a  seat  may  refuse  trans- 
portation witiiout  it,  and  abanc'onihe  train, 
and  recover  damages  of  the  company  for  its 
default.  Memp/tis  &"  C.  A\  Co.  v.  Benson, 
31  Am.  Sf  Eng.  R.  Cas.  112,  85  Tenn.  627,4 
Am.  St.  Rep.  776,  4  5-.  \V.  Rep.  5. 

3.  Failure  to  Procure  or  Produce  Ticket. *^ 

10.  In  KCiieral.t— (i)  Failure  to  pro- 
cure ticket. — Where  a  passenger  knowingly 
disregards  a  rule  requiring  the  purchase  of 
tickets  before  entering  the  train,  he  may  be 
removed  at  a  regular  station,  the  same  as  if 
he  had  refused  to  pay  fare.  Chicago  &*  A. 
R.  Cii.  V.  Flagg,  43  ///.  364. 

If  the  passenger  neglects  to  purchase  a 
ticket,  and  also  refuses  to  pay,  he  is  not  en- 
titled to  transportation  for  any  distance  ;  if 
his  neglect  to  purchase  was  intended  as  a 
fraud  on  the  rights  of  the  corporation,  he  is 
also  liable  to  a  forfeiture.  Gen.  St.  §  >5i7. 
In  both  cases  the  conductor  should  enforce 
the  payment  of  the  fare,  and,  on  refusal,  use 
so  much  force  as  is  necessary  to  eject  the 
passenger  from  the  train  when  stopped. 
Moore  V.  Columbia  &^G.  R.  Co.,  38  So.  Car.  i, 
16  S.  E.  R,p.  781. 

A  carrier  that  advertises  to  carry  passen- 
gers from  a  certain  station  at  excursion 
rates  on  a  special  train  when  it  has  no  ticket 
otlke  or  agent  to  sell  excursion  tickets  at 
siuli  a  fixation,  cannot  insist  that  all  who 
boanl  the  train  shall  first  purchase  e.xcur- 
sioii  tickets  ;  and  if  it  eject  a  passenger  who 
tenders  on  the  train  the  excursion  rate,  it 
will  be  liable  in  tort  for  the  damages  in- 
flicte<l.  Chicago,  St.  L.  i^  P.  R.  Co.  v. 
Graham,  3  Ind.  Apf>.  28,  29  A^.  E.  Rep.  170. 

It  is  the  duty  of  the  company  to  ascertain 
wlicilier  a  passenger  has  purchased  a  tickft, 
before  ejecting  him  from  the  cars.     Its  ncg- 


*  Consult  also  TtcKKTs,  Krc,  t22-ttO. 

\  V.iliility  i)f  rule  ri'qiiiriiii;  fji'ctiiient  from 
train  of  p.issL'iigLTS  who  refuse  to  proiliut- lirkct 
or  p.iv  fan:,  sci:  notes,  33  Am.  &  E;N(i.  R.  Cas. 
5?f>:  1?  /</.  345. 

l',isstMi>,'crs  must  exhibit  and  deliver  up  ti<kets, 
see  notes,  3'  A.m.  &  Encj.  K.  Cas.  33S  ;  18  JJ. 
302. 

IVissenger  may  be  eompelied  to  exhibit  ticket, 
see  note,  16  Am.  &  KN(i.  R.  Cas    379. 

ICjeitinH;  p.isseiiger  for  not  showiiiK  or  sur- 
rendering lieket  or  paying  fare,  see  note,  41  Am. 
Dkc.  470. 


ligence,  in  this  respect,  cannot  be  pleaded  or 
urged  as  a  defense,  nor  considered  in  miti- 
gation of  damages.  If  it  afterwards  turns 
ou".  that  the  passenger  l;ad  a  ticket,  then, 
no  matter  how  much  the  company  was  mis- 
taken, or  how  honestly  it  may  have  be- 
lieved that  the  passenger  had  not  paid  for 
his  ticket,  or  how  little  force  was  used  in 
ejecting  the  passenger,  the  act  was  never- 
theless unlawful  and  wrong;  and  for  any 
injury  which  the  passenger  received  on 
account  of  such  expulsion,  he  is  entitled  to 
full  compensation  in  damages.  Quigley  v. 
Central  Pac.  R.  Co.,  1 1  Nev.  350. 

Plaintiff  desired  a  round-trip  ticket,  but 
the  office  was  closed  and  he  could  not  pur- 
chase it.  He  entered  the  train  and  ex- 
plained the  matter  to  the  conductor,  who, 
at  the  next  station,  procured  an  excursion 
ticket,  charging  the  regular  fare.  Being 
ready  to  return,  plaintiff  explained  the  mat- 
ter to  the  conductor  of  that  train,  wluj  told 
him  to  get  aboard  ;  but  subsequently  he  de- 
manded fare  from  the  point  where  the 
ticket  was  purchased  to  the  place  of  desti- 
nation, and  upon  its  being  refused,  ejected 
plaintiff.  Held,  that  having  invited  plain- 
tiff to  get  on  the  train  with  full  knt)wle(lge 
of  the  facts,  the  conductor  could  not  after- 
ward refuse  the  ticket  and  put  him  off. 
Hardy  v.  Ne^u   York  C.  (T-*  //.  R.  R.  Co.,  34 

jv.  y.s.R.  902, 58  ////« 607, 12  X.  y.  Sitfip. 

55. —  Dl.STiN.;"isHiNt;  Lynch  v.  Metropoli- 
tan El.  \<  <  •.,  90  N.  V.  77;  Hibbard  7/. 
New  York  «v  E.  K.  Co..  15  N.  V.  455; 
Hamilton  v.  New  York  C.  K.  Co.,  51  N.  Y. 
100. 

(2)  Failure  to  exhihit  or  surrcihhr  tiikct, 
—  A  conductor  may  eject  a  passenger  who 
refuses  to  give  up  his  ticket  on  demand,  in 
accordance  with  the  rules  of  the  company. 
People  V.  Caiyl,  3  /'./;/•.  Cr.  u\.   \'.)  326. 

A  passenger  may  be  ejecteil  for  violation 
of  a  rule  retiuiring  him  to  exhibit  his  ticket 
when  reciuesKid  to  tio  so  by  the  conductor; 
and  it  is  immaterial  whether  the  conductor 
has  seen  his  ticket  or  knows  that  he  ac- 
tually purchased  one.  J/i/'/uird  v.  A'e^u 
York  &>  E.  R.  Co.,  15  X.  ]'.  455, 

A  person  who  purchases  a  ticket  which 
entitles  him  to  be  carried  as  a  jiasscnger 
takes  it  subject  to  such  reasonable  rules 
and  rtgnlations  as  the  company  may  have 
[■'.scribed;  and  regulations  would  be 
reasonable  which  provided  that  the  pas- 
senger should,  on  demand,  exhibit  his 
ticket  on  entering  the  train,  and   should 
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afterwards,  on  lik'*  deinaiul,  surrender  his 
ticket  (;r  i>ay  the  fare  under  liie  penalty,  in 
case  of  failure,  of  removal  from  the  cars. 
Louisville,  X.  &*  ll.  S.  A'.  Cu.v.  /'Idtnint^,  1 8 
,////.  &*  Kii^^.  K.  Las.  347,  14  Lea  (  l\nn.) 
128.— Dl.sriN<;uisiilN(;  Pullman  I'alace  Car 
Co.  V.  Keed,  75  III.  i.',.  Kkvik.winc; 
'lnwiiseiid  7'.  N'ew  Ycjrk  C.  &  H.  K.  H.  (^o., 
S'.  N.  V.  295;  Hibhard  v.  New  York  it  \l. 
K.  Co.,  13  N.  Y.  455;  Icroiiie  7/.  Snu!h,4<S 
Vi.  250;  Frederick  7'.  .Mar(iuettc,  H.  iS:  ( ). 
H.  Co.,  37  Mich.  342. 

A  iJ.issi'M^cr  who  refuses  to  comply  with 
a  reasonahle  ret,'ulation  in  re.i^ard  to  deliv- 
ciiiiji  up  hi>  check  may  he  lawfully  ejecied, 
no  unnecessary  force  ln'inf>  used,  noiwilh- 
standiui;  that  he  has  paid  his  fare,  llavtiis 
V.   llartjofit  L^  .\'.  //.  A'.  C't'.,  28  Conn.  69. 

The  pi, lint  ill  w.is  a  passenger  by  the  lie- 
fendants'  railvvav.  Tiie  ticket  issued  lo  him 
in'  1)1  pDiatcd  1)>  reference  certain  cnndilions 
published  in  the  defendants'  linie-tahles, 
one  of  which  was  that  every  passenger 
should  show  and  dellviT  up  his  ticket  to 
any  didy  authorized  servant  of  the  company 
wlien  recpiired  to  do  so  for  any  purpose; 
and  any  passen).;er  traveling;;  without  a 
ticket,  or  failinj.;  or  refusinj;  to  show  or  <Ie- 
livi-r  u|)  such  ticket  as  afores.iid,  should  be 
reipiired  to  pay  the  fare  from  the  station 
w  iience  the  train  ori^finally  started.  The 
pl.iintilf,  havinj.;  lost  liie  ticket,  was  unable 
tu  produce  it  when  recpiiredto  do  so  during 
the  journey  l)y  one  of  the  defendants'  ser- 
vants. The  plainlifl  was  thereupon  re- 
quirerl  to  pay  the  fare  from  the  station 
whence  the  train  had  started,  and,  on  his 
declining;  to  do  so,  was  forcibly  removed  bv 
the  defendants'  servants  from  the  carria^je 
ill  which  he  was  traveling,  no  more  force, 
however,  hein^j  used  than  was  necessary  for 
his  removal.  He  ilierecpon  sued  the  de- 
fondanls  for  assault.  Held,  tiiat  the  C(jn- 
tract  lietween  the  plainiilT  and  the  defend- 
ants did  not  bv  implication  authorize  the 
defendants  to  remove  the  plaintilT  from  the 
<arriaj;e  on  his  failini;  to  produce  a  liiket, 
and  refusing  to  pav  the  tare,  as  i>rovided  by 
the  condition  ;  that  the  defendants  were 
noi  justilied  in  so  removiiij;  him;  and  tli.it 
the  action  was  therefore  maiutaiHable. 
Hiitler  V.  A/itnc/it's/tT,  S.  &»  /..  A'.  Cm.,  33 
,/w/.  A*  A«<,'.  A',  Cas.  551,  21  Q.  //.  />.  207. 
Al'l'LViNG   Saunders  v.  South    Kastern   K. 

Co.,     5      Q.     li.     I).    456.         DiSI  INC.lJl.SIIINd 

Wood  V.  Lcadhitter,  13  M,  &  W.  838.— Ui:i- 
TlNUUI.siiKi)  IN  Heaver  v.  Grand  Trunk  R. 


Co.,  20  Out.  App.  476.  Reconciled  in 
Boylan  v.  Hi>t  Springs  R.  Co.,  40  Am.  & 
Eng.  R.  Cas.  666,  132  U.  S.  146,  10  Sup.  Ct. 
Rep.  50.  Revikwku  in  Beaver  v.  Grand 
Trunk  R.  Co.,  22  Out.  667. 

(3) ref using  to  allow  detachment  of 

coupons. — A  passenger  refusing  to  permit 
the  conductor  to  detach  couijons  frotn  a 
book  of  conimulation  tickets,  but  insisting 
upon  doing  it  liim-^elf,  may  be  put  (dl  the 
train.     Xorfolk  &^  W.  K.   Co.  v.   Il'vsor,  26 

(4) /I'tnu'iti;    toiiniiutiilion    ticket    at 

/tome. —  I'laintilf  piirili.ised  a  commutation 
ticket,  limited  to  a  certain  time,  and  subject 
to  certain  conditions,  one  of  which  was  that 
the  ticket  should  be  shown  to  the  conduc- 
tor on  every  jiassage,  and  if  not  shown 
when  called  for,  regular  fare  should  be  paid. 
On  one  oci'asi(jii  |)hiiiititf  left  the  ticket 
at  home  by  mistake.  Jlrhl,  that  the  com- 
])any  had  a  right  to  demand  regular  fare, 
and  upon  a  refusal  to  pay  it  on  demand,  the 
conductor  had  a  right  to  i)ut  him  oil  at  the 
ne.xt  station.  Downs  v.  W-w  Vttk  i!f>»  A'.//. 
]\.  Co.,  36  Conn.  287.— Disi  iNdfisiiKD  in 
Maples  V.  New  York  I'v  N.  H.  R.  Co.,  38 
Conn.  557,  9  Am.  Rep.  434. 

20.  >Vlicrc  |»as.s«MiKr<'r  lius  lo.si  IiIn 
ll«'k<'(.*  -  (I)  J\isscni;,r  ri^^ltt fully  ejected. 
-  A  rule  rcfiuiring  a  (iinductur  to  eject 
from  a  train  a  passenger  who  refuses  to  pro- 
duce a  ticket  or  p.iy  his  fare  o;i  demand  is 
a  reasonable  one,  and  tin;  purchaser  of  a 
non-transferable  c<jmmutaiion  ticket,  who 
has  lost  it,  and  refuses,  on  account  of  such 
loss,  to  pay  his  fare  upon  a  train,  falls 
within  the  rule,  and  cannot  maintain  an 
action  of  tort  against  the  company  to  re- 
cover damages  for  being  ej  'cled  by  the  con- 
ductor for  ,1  non-cnmpliaiice  with  it.  Cra'v- 
ford  v.  CiUiinnati,  //.  is*  J>.  J\.  Co.,  26  0/iio 
St.  580. 

IMaiiitifT  became  a  passenger  in  defend- 
ant's cars  fiuni  St.  C.  to  VV.,  having  pn> 
vioiisly  jiaid  her  fare  at  tiio  St.  C.  station 
and  obtained  a  ticket.  .She  lost  the  ticket 
before  reaching  G.,  an  intermediate  station, 
and  wdien  the  conductor  demanded  her  fare 
informed  him  of  these  fa<  ts,  of  which  lie 
had  no  other  knowledge,  lie  insisted, 
nevertheless,  upon  her  |iaying  again  to  him, 
and  on  her  refusal  obliged  her  to  leave  the 
cars  at  G.  In  so  doing  he  was  obeying  the 
regulations  of  liic  company,  whi(  li  were  aii- 


*  See  also  Ticki/i  s,  F.rc  ,   I  U. 
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tliorized  by  their  charier.  Held,  that  the 
conduct  was  justifiable,  aiici  t'.iat  the  plain- 
till  could  liave  no  right  of  action  aj^ainst  the 
company.  Duk;  v.  Great  Western  R.  Co., 
14  r.  C.  Q.  /,'.  377- 

(2) wroii); fully  ejected. —  A  passenger 

will)  has  paid  his  fare,  and  lias  lost  his 
ticket,  cannot  be  ejected  from  the  train 
upon  ills  failure!  to  produce  his  ii<kft  for 
i^pcction  by  the  conductor,  there  being 
upon  llie  ticiiel  no  condilion  ticpiii  inii;  its 
produ(  lion,  and  no  conlraci  lor  its  |>io(hic- 
lion  li.iviiij;  been  entered  into.  Thai  is  not 
a  reiiisal  to  |)ay  his  fare  under  51  Vict.  c.  29, 
§  24^  (1)1  Heaver  v.  liraiii/  rriiiil:  A'.  Co., 
58  Aiii.'^  hiii^.  K.  Cos.  4 J,  20  (.))!/.  .l/>/>.  470; 
disiinssiii^  a/>/>itil  fioiii  22  ('///.  667. —  l)i.-i- 
TiNC.uisiiiNd  Ihitler  .-.  Man(  hcNicr,  S.  \'  L 
K.  Co.,  21  O.  H.  I).  207  ;  I'ullou  7'.  (Irand 
r,.ink  K.  Co.,  17  U.  C.  y.  H.  42S.  HicoN- 
<  ii.i-  .  Duke  V.  Great  Wcsteiti  R.  Co.,  14 
«...  C.  y.  H.  2,(^1).  Kkviiavinc  Jenninjjs  v. 
Great  Northern  K.  Co.,  L.  R.  1  \}.  W.  7. 

Where  a  railway  passenj^er  has  taken  and 
paid  for  his  ticket,  but  has  .iflerwarrl',  lost 
II,  and  has  declined  to  pay  the  fare  again, 
the  company  cannot  eject  him  from  the  rail- 
w.iy  carriage,  but  can  only  take  iiis  name 
and  a<ldress  and  sue  him  for  tli  >  fare.  Hut- 
Ur  V.  Manchester,  S.  o-  A.  /\'.  Co.,  21  (J.  />. 

j>.  207, 57  /,.  y.  {A/>/>.)  564,  b  Ay.  &-  c.  r. 

Las.  I.xx. 

The  plaintilT  paid  the  fare  for,  and  re- 
ciived  a  railway  ticket  and  became  a  pas- 
.scnger  by,  the  defendants'  railway.  The 
ti  ket  was  stated  to  be  issued  subject  lo 
(.(•iiain  condi'ions,  by  which,  among  other 
iliiiigs,  it  w.is  prcjvided  that  every  passenger 
sliould  deliver  up  his  ticket  whenevei'  re- 
(piired  to  rlo  so,  and  on  failure  should  be 
ri<|uir('d  lo  pay  the  fare  from  the  station 
wluMice  the  train  originally  started.  In  the 
< ourse  of  the  journey  for  which  the  ticket 
\va-<  taken  the  plainlilT  lost  the  ticket,  and 
failed,  when  ri^piirrd,  to  deliver  it  up,  and 
refused  to  |)ay  the  full  lare  for  the  journey, 
'riirrenpon  the  defendants  removed  llie 
plaintilT  from  llieir  railway  carriage  and 
premises,  //flit,  in  an  action  for  assault 
ind  false  imprisonment,  that  the  relation 
lieiween  the  plaintilT  and  defendants  was 
llial  of  jiarties  to  a  conlrarl  for  the  car- 
riage of  a  passenger,  and  liiere  being  no 
coiiilition  incorporated  in  the  contract  em- 
powering the  defend. Liils  to  remove  ihc; 
iilauiiifT,  the  lefeiidants  had  no  |iowerlodo 
sc.     IhitUr  V.  Manchester,  S.  ilh-  A.  A'.  C)., 


•21  (J.  /}.  I).  207.  57  L.J.  {Af>p)  564, 6  Ry.  &* 
C.  '/'.  Cas.  I.xx. 

21.  Je('a.>soiiiiblu  time  in  wliivli  to 
I>ro(lii<*<;  tifkf't.* — A  reasonable  time, 
should  be  given  a  passenger  in  which  to 
produce  his  ticket.  Cincinnati,  S.  &^  C.  R. 
Co.  V.  Skilhnan,  13  Am.  <S«»  Kng.  R.  Cas.  31, 
y.)  ( )hio  .St.  444. 

It  is  a  (pieslion  of  fact  for  the  jury  to  say 
whether  a  reasonable  time  was  given  a  pas- 
senger in  which  to  find  and  produce  his 
ticket,  //ayes  v.  A'eia  York  C.  <S^  //.  R.  A'. 
Co.,  18  Am.  6-»  /Cng.  R.  Cas.  363,  34  //un 
627,  mcni. 

I'laintitT  purchased  a  commutalion  ticket 
subject  to  certain  conditions,  one  of  whidi 
was  that  it  should  be  shown  to  coufhictors 
when  requested,  or  when  recpiired  by  the 
company's  rules.  A  rule  of  the  company, 
in  force  at  ihi^  time,  refpiired  such  tickets 
to  be  shown  the  same  as  oilier  tickets  ;  iind 
when  the  ticket  was  purchased  plainlifT 
signerl  a  receipt  containing  the  same  con- 
dition. On  a  certain  occiision  lie  was  re- 
tpiested  lo  show  his  ticket,  which  he  had, 
but  was  unable  to  htid  at  tlie  time,  and  so 
informed  the  conductor.  The  conductor 
knew  that  he  held  the  commutation  ticket, 
and  that  the  time  covered  by  it  had  not  ex- 
pired, but  acting  under  the  rules  of  the  com- 
pany, ejected  plainlifT  f.ir  the  non-payment 
of  fare,  /leld,  that  ]>lainiilT  was  entitled  to 
a  reasoi'uble  time  in  which  to  find  the  ticket, 
and  wi  s  entille<l  to  ride  as  long  as  there  was 
any  re;  sonable  expectation  of  finding  it;  in 
the  abso'ice  of  an  express  stipulation  that  he 
should  pay  fare  unless  the  ticket  was  pro- 
duced, such  failure  would  not  justify  the 
company  in  treating  liim  as  a  trespasser. 
Maples  v.  S'ew  York  i^  A'.  //.  A'.  Co.,  38 
Conn.  557,  (;  Am.  Kep.  434.  I  )isi  iMiirisH- 
INC  Downs  V'.  New  York  cSi  N.  H.  R.  Co.,  36 
Conn.  287.  — Ri.roMii.Kii  in  VVyman  v. 
Northern  Pac.  R.  Co..  12  Am.  it  Kng.  R, 
Cas.  402,  34  Minn.  210.  Kkvii\vi:i)  in  Clark 
7.  Wilmington  tSt  W.  R.  Co..  iS  Am.  ,Sr  Kng. 
R.  Cas.  ;/)(),  91  N.  Car.  50C),  49  Am.  Rep, 
ri47;  Har.lenbeigh  7'  St.  I'aul,  M,  .V  M.  R. 
Co.,  34  Am.  \'  Kng.  R.  Cas,  359,  39  Minn.  3, 
38  N,  W.  Rep,  r.2S,  12  Am,  St.  Rep.  610, 

If  a  passenger  mislays  his  ticket  and, 
acting  in  good  faith,  fails  to  find  it  until 
after  the  condiictDr   rings  the  bell  for  the 


•See  ■•jIsii  ontf,   I  7. 

I'.issenijer  eiilillcd  lo  rear.iinalile  time  t(-  find 
ill  lift  nr  inoiure  lure,  see  nute,  18  Am,  &  ICnu. 
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purpose  of  stoppinjj  the  train  and  ejecting 
him,  in  an  action  ajjainst  tlie  carrier  to  re- 
cover daniatjes  for  an  unlawful  ejection 
under  sucli  circumstances— //<•/</,  that  tlie 
omission  to  find  and  surrender  the  ticket 
o.  pay  his  fare  before  the  bell  rang  is  not 
eqniv.iieiu  to  a  refusal  to  do  so.  Ni/t/  fur- 
tiier,  that  the  passenger  is  entitled  to  a  rea- 
sonable ()p|)ortunity  to  find  his  ticket  if  he 
can,  and  in  default  to  pay  his  fare ;  and  it  is 
a  qui'stion  of  fact  for  the  jury  to  determine 
whether  or  not  such  rcasotuible  opportunity 
was  allowed.  Hayes  v.  Ni"iu  York  (,'.  <S>«  II. 
R.  A\  Co..  1 8  //;«.  <S-  /i/ijf.  A'.  Las.  363,  34 
Nun  (.V.  V.)  627,  wew. 

A  passenger  who  iiad  a  ticket  in  his  pos- 
session, on  the  conductor's  demand  for  it, 
searched  for  it,  but  was  unable  to  find  it 
immediately.  He  informed  the  crnductoi 
that  he  had  a  ticket  and  would  fiuvi  it  in  a 
minute  and  give  it  to  him.  He  also  stated 
that  he  had  exhibited  it  to  the  brakeman 
on  entering  the  train.  Tlie  conductor  did 
not  wait,  but  immediately  stopped  the 
train  between  two  stations,  twelve  and  one 
half  miles  apart,  and  ortlered  the  passenger 
to  leave  the  train,  at  the  same  time  making 
demonstrations  of  using  force.  Tlie  pas- 
senger found  the  ticket  almost  immediately 
after  being  ejected.  NM,  that  upon  the 
evidence  the  jury  were  justified  in  finding 
hat  the  conductor  had  not  waited  a  rea- 
-jnable  time  for  the  production  of  the 
licket.  Ittternalioiial  &*  G.  N.  K.  Co.  v. 
W'illci's,  34  Am.  i*»  Ktt)^.  R.  Cas.  331,  68 
7ix.  617,  5  S.  IV.  Rcf>.  491. 

21i.  ]C«>riiNal  to  i>ro<lm*e  ticket  or 
|iay  Lii'i>  reiHlers  one  u  trospasMer  ab 
initio.*— One  who  enters  a  railroad  pas- 
senger coach  without  a  ticket  becomes,  on 
refusing  to  [)ay  his  fare,  a  trespasser  ab 
iiiifi\<.  Moore  v.  Columbia  &*  G.  R.  Co.,  38 
S.i.  Car.  I,  16  5.  E.  R,f>.  781.  Hut  see  also 
Maphs  \.  Xew  i'orJ!:  »^  A^.  //.  R.  Co.,  38 
Conn.  557,  9  .//;/.  Rf/>.  434. 

One  who  enters  a  train,  mistakenly  be- 
lieving that  he  has  in  his  possession  a 
ticket  issued  by  another  coniiiany,  which, 
acronling  to  a  custom  of  tiic  company 
operating  the  train  in  question,  would  be 
accepted  for  pas'^age  llicreon,  is  not  a  tres- 
passer in  so  doing,  but  will  become  such  l)y 
a  refusal  to  pay  fan'  when  he  cannot  pro- 
duce  his  ticket.     J/ani  v.  Delaware  &>  //. 


*Sce  also  Trksiasseus,  K-.c,  17;  and  <»w/^, 
O  (2). 


Canal  Co.,  142  Pa.   Si.  617,   21    All.  Rep. 
1012. 

23.  ICtilc  rcqiiiriiif;  passfiiKerN  to 
Iilirclia.se  tickets.  —  ( i )  Generally.  —  A 
person  has  no  right  to  insist  that  the  con- 
ductor shall  permit  him  to  ride  without  a 
prujjcr  ticket  for  that  train,  in  violation  of 
the  rules  of  the  company.  Atchison,  T.  >S- 
>'.  F.  R.  Co.  V.  Ganls.  34  Am.  &*  lin^.  R. 
Cas.  290,  38  Kan.  O08,  1 7  J'ac.  Rep.  54. 

A  company  has  the  right  to  require  a 
passenger  to  purchase  his  ticket,  and  pre- 
sent it  when  demanded,  as  evidence  of  his 
title  to  a  seat,  and  the  conductor  is  justified 
in  compelling  him  to  leave  the  cars  when- 
ever lie  refuses  so  to  «lo.  ''altimore  &^  O. 
R.  Co.  v.  lilocher,  27  Md.  277. 

While  a  rule  was  in  force  allowing  no  one 
to  enter  trains  without  a  ticket  or  pass, 
plaintifl  proceeded  to  boird  a  train,  and 
bciuj,  requestet'  by  a  brakeman  to  show  his 
ticket,  declined,  but  exhibited  money,  and, 
against  the  protests  of  the  brakeman, 
passed  on  a.id  took  a  seat  in  the  car.  Be- 
fore the  train  started  the  brakemai.  again 
requested  him  to  show  his  ticket,  and  again 
he  exhibited  the  money  and  said  that  was 
good  ff)r  his  fare ;  whereupon  the  brake- 
man  proceeded  to  eject  him ;  uut  before 
leaving  the  car,  but  after  he  had  been  taken 
hold  of,  he  showed  his  ticket,  and  was  per- 
mitted to  remain,  it  .ppeared  that  he  had 
knowledge  of  the  regulation  of  the  com- 
patiy  requiring  him  to  show  his  ticket 
before  he  entered  the  car.  Held,  that  he 
could  not  recover  for  any  damages  he  re- 
ceived t!i rough  a  proper  cfTort  to  put  him 
otT.  International  <S^  G.  N.  R.  Co.  v.  Go:il- 
slein,  2  Tex.  App.  (Ciii.  Cas.)  206. 

(2)  For  purpose  of  riding  on  freii^lit 
train. — A  company  may  rc(|uirc  that  pas- 
sengers procure  tickets  before  riding  on 
freight  trains,  and  conductors  may  c.xpel 
from  the  cars  such  as  neglect  to  coir:ply 
with  such  a  rcgulai  ion.  Toledo,  /'.  &^  W.  R. 
Co.  v.  Patterson,  03  ///.  304.  Indianapolis  &^ 
St.  L.  R.  Co.  V.  Kennedy,  77  Jnd.  507.  Lane 
V.  Fast  Tenn.,  V.  &>  G.  R.  Co.,  2  Am.  &* 
Eng.  R.  Crs.  278,  5  /.(•<»  (  Tenn. )  1 24. 

Conductors  may  he  enipoweted  to  expel 
persons  not  having  tickets  who  attempt  to 
ride  on  freight  trains,  even  though  they  may 
olTer  money  in  payment  of  their  fire;  but 
where  tlie  company  has  been  usually  receiv- 
ing money  on  their  freight  trains  for  fare, 
passengers  wanting  thus  to  pay  their  fare 
are  entitled   to   notice    of    the    regulation 
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making  tlic  cliange  before  tlicy  could  l)c 
cxpi-'lled  for  non-coinpliaiice.  /.iiiw  v.  Juis/ 
Tiiin.,  V.  <&-  G.  R.  Co.,  2  Am.  &'  A'/z^f.  A'. 
Cits.  278,  5  /.«•<»  (Tiuii.)  12^. 

Ami  in  such  crises  conductors  are  not  to 
he  governed  \i\  any  arrani^emcnt  the  [)as- 
senj^cr  claims  to  have  made  with  the  ticket 
ap-nt,  wlicre  the  ticket  purchased  only 
entitles  liini  to  ride  on  passenj^er  trains. 
'riiomas  V.  Chica^i^o  &•  G.  T.  I\.  Co.,  yj  Am. 
H"  F.iig.  R.  Cas.  108,  72  Mich.  355,40  .V.  W. 
Rep.  463. 

Wlicre  a  person  takes  passaije  upon  a 
freight  train  without  lirst  procuring  a  ticket, 
as  recpiircd  by  a  rul<;  to  eU  ile  him  to  ride 
upon  that  kind  of  a  train,  and  the  conductor 
has  no  right  to  accci)t  any  fare  or  money, 
the  conductor  may  require  such  person  to 
leave  the  train.  In  such  a  case,  after  the 
train  is  stopjied  and  the  persfin  is  noti- 
fied by  the  conductor  ?o  get  olT,  he  should 
leave.  Sotit/urn  Kan.  /?.  Co.  v.  Hins.iale, 
34  Am.  ^  Eiti^.  R.  Cas.  256,  38  Kan.  507,  16 
/'<»<.  Rep.  ^yj. 

Where  due  noiice  thereof  is  given,  and 
tiie  necessary  means  for  complying  there- 
with is  provided,  a  company  has  the  right 
to  adopi  a  regulation  prohibiting  the  con- 
ductors of  Its  freight  trains  from  carrying 
I'.issciigers  thereon  who  shall  not  liave  pre- 
viously |)rocured  a  specified  kind  A  ticket; 
and  if  a  passenger  have  notice  of  and  neg- 
lect to  comply  with  such  regulation,  he  may 
be  ejected  from  such  train,  l-'alkner  wO.h/'o 
&->  M.  R.  Co..  55  />!,/.  369. 

Where  a  company  provides  requisite 
trains  for  tiie  accommodation  of  |)assengers, 
it  lias  the  right  to  prescribe  that  passengers 
shall  go  upon  them,  and  not  otherwise.  In 
such  case  the  law  does  not  comiicl  the  com- 
pany to  carry  p.asscngrrs  upon  its  fn  ii^lit 
trains;  and  having  provide!  trains  for  boili 
passenge-s  and  freight,  it  may  exclude  pas- 
sengers from  freight  trains  who  do  not  pur- 
chase tickets  in  advance,  iliou;,;li  tliey  did 
not    have   the   opjiortunity    of     doing    so. 


/ores  v.  UW'a.1/1.  St.    I.. 


r.  a:  Co.,  17 


Uo.App.  15S. 

(3) illu\t>olioiis.  —  Where   a    per^-on 

took  passage  on  a  freight  train  without  lirst 
procuring  the  kind  of  ticket  required  by  the 
rules  of  the  conip.inv  to  entitle  bini  lo  ride 
'>'i  that  rliaracti-r  oi  train  -//<■,'/,  that  the 
<i  iiductor  liad  a  ri',^lit  to  require  him  lo 
K\ive  the  train.  Illinois  C.  R.  Co.  v.  Xfhon, 
59  ///,  no. 

If  the  conductor  or  brakeman  of  a  freight 
4  I)    K.  I>    -12. 


train  rei>airs  to  the  caboose  of  the  train 
after  all  the  passengers  are  aboard,  and  an- 
nounces loud  enough  for  all  the  passengers 
to  hear  that  it  is  necessary  for  all  persons 
who  desire  to  ride  upon  the  train  to  pro- 
cure tickets  before  the  train  starts,  and 
ample  time  and  opportunity  be  given  there- 
after for  persons  to  procure  tickets —//«•/</, 
that  suflicient  publicity  is  given  to  the  pas- 
sengers upon  the  train  of  the  rule  of  the 
company,  and  the  right  of  expulsion  for 
non-compliance  with  this  regulation  by  a 
person  in.'iy  be  exercised,  after  leaving  the 
station,  at  Jiny  suitable  place.  Soutliern 
Kan.  R.  (  c.  v.  Hinsdale,  34  Am.  d^  A'//,- .  R. 
Cas.  256,  38  Kan.  507,  16  l\ie.  Rep.  ()yj. 

24.  l*a,ssoiiK:<>r  witlioiit  ticket  ii<»t 
ciititliMl  to  «iisc«»iiiit  allowed  those 
witli  tli'krts.* — A  passenger  who  has 
neglected  to  purchase  a  ticket  has  no  right 
to  cl.iim  the  fliscount,  whether  he  has 
knowledge  of  the  regulation  or  not;  and  if 
he  refuses  to  pay  to  the  conductor  the  fare 
established  by  the  tariff,  the  conductor  is 
justified  in  compelling  him  to  leave  the 
train  at  a  regular  station.  State  v.  Goold, 
53  Mc.  279. 

A  company  made  a  discount  of  fifteen 
cents  upon  tickets  purchased  of  a  ticket 
agent.  Until  the  time  advertised  (or  the 
departure  of  the  train  had  expired  the  ticket 
agent  had  been  in  bis  ofTice.  He  left  it 
aflt'rthat  lime,  and  wliilc  the  train  was  ap- 
|)ioacliiiig.  lo  aid  the  station  agent,  as  he 
was  accustomed  to  do,  in  h.ading  the  bag- 
gage. While  the  plaintiff  did  notapfiroach 
the  ticket  olhce  to  find  it  vacant  and  the 
ticket  seller  absent  until  after  the  time  had 
ex[)ired  for  the  departure  of  the  tr.iiii  as 
advertised,  there  was  sufficient  time  lor  iiini 
to  have  purchased  his  ticket  before  the 
ir.iin  actually  started  from  the  station  if  ilie 
ticket  seller  had  then  been  in  the  office, 
lie  entered  the  train  without  a  lickit,  and 
the  coiiducior,  actiti^^  according  to  the  rules 
of  the  comp.inv,  deinaiulcd  the  full  price 
for  the  fate,  which  the  plaintitl  refused  lo 
pay,  insisting  upon  his  right  to  be  cai- 
ricd  for  the  reilucrd  rate,  which  he  teii- 
<lered,  but  which  the  conductor  refused. 
The  plaintiff  was  expelled  from  the  train  at 
the  next  station.  Held,  that  ho  was  prop- 
erly expelled  from  the  cars;  held  further, 
that  he  was  not  entitled  to  purciiasea  ticket 
at  the  siaii(jn   where  he  was  expelled  and 
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demand  to  be  carried  on  ilic  satnc  tr.iin. 
Hu'tin  V.  Manchester  &*  L.  R.  Co.,  6  ,/;/'.  &* 
iiiit;.  A'.  Cas.  327,  133  J/.iw.  116,  42  ./;//. 
Ju'/>.  43-'- 

25.Wli«ro  ticket  has  I»o«>n  piiiirlu'd 
(o  a  station  iM'joiitl  wlicrc  passcii- 
}j<>r  stopped  «»v«'r. — A  passenj^ei  is  justi- 
fied iri  rciyiiiy;  upon  the  rcprt'SL"it;itions  of 
iin;  aj.L'iii  wlio  M)l(]  iiini  ills  tirket,  ;mii  of 
the  coniiiK  lor  will)  piituiied  it,  as  towlial  is 
riMiuiri'd  to  entitle  him  to  stop  over  en  route, 
and  to  resume  liis  journey  on  aiiotlier  train  ; 
accortJini^iv.  if  the  tieket  af(ent  refers  him 
to  the  eoiwhictor,  and  liic  (ondiicior  informs 
}iim  tliat  lie  may  use  his  piini.iied  tieket 
%vii(;ii  heenmmeiices  ids  journey  .ijfain,  after 
SI  •jjpin,:;  over,  and  if  tiic  seconri  conductor 
reiuses  to  take  siicii  ticket  and  demands 
full  fare,  whicii  liie  jiassenj^er  refuses  to 
pay,  and  lie  is  ejected,  the  railroad  comiiany 
is  liable.  Xew  York,  ]..  II.  &^  //'.  A'.  Co.  v. 
Winter.  52  ./w.  C>^  /-".C-  A',  dis.  32S,  143  U. 
a.  do,  12  Si//>.  Ct.  A'e/).  356, 

I'laintill  stopped  olT  en  route,  and  upon 
entering  a  second  train  his  ticket  was  re- 
fnseti  because  it  had  been  punched  to  a 
station  beyond  the  one  where  be  <;ot  oil, 
and  he  was  told  that  he  would  be  put  off  at 
tlie  ne.xt  station.  Upon  reachinji  the  ne.xt 
station  he  there  purchased  a  ticket  to  the 
place  of  destination  to  avoid  further  trouble. 
J/e/,t,  that  the  conductor  could  not  re- 
fust;  to  honor  the  ticket  and  allow  i)laiiititT 
to  continue  ilie  ride  because  he  had  failed 
to  pay  fare  between  the  point  where  be 
stopped  over  and  where  he  purchased  the 
ticket.      IVardv.  Ne^v  York  C.  &^'//.  A\  A\ 

Co.,  56  //««  26S,  30  ,v.  1'.  .S-.  A'.  604,  9  .y. )'. 

Sit/'/>.  377.  -Ckiticisinu  Kelsey  ?'.  Michi- 
Han  C.  K.  Co..  28  llun46o.  Distingiish- 
INC  Terry  v.  Flushing',  N.  S.  &  C.  K.  Co., 
13  Hun  359;  Swan  7'.  Manchester  &  L.  R. 
Co.,  132  Mass.  116;  Nelson  7>.  l.onj;  Island 
K.  Co.,  7  Hun  14!  ;  OHrieii  v.  New  York 
C.  &  H.  R.  R.  Co..  «o  N.  Y.  236.  Ri  vikw- 
iNi;  Aucrbach  v.  New  York  C.  iSt  II.  R.  R. 
Co.,  S()  N.  Y.  281  ;  Kessler  r.  New  York  C. 
<V  H.  R.  k.  Co..  61  N.  Y.  538;  Ilarker  v. 
Collin.  31  Harb.  556;  Hamilton  ■;>.  New 
York  C.  R.  Co.,  51  N.  Y.  100 

2<l.  Wlu'r«>tMMi(lii4>tor  liasdotacliod 
coupons  tor  staHous  bryoiid  Ills  di- 
vision.^ -I'laintill  was  a  passenger  on  ihe 
(,irs  of  defendant,  urn!-  i  onlr.art  to  <  arry 
from    A,  toC,  »vlih  the   i)iivilege  of  slop- 


Sec  also  /iij/,  ;tu. 


pini?  at  H.  His  ticket  was  a  tbrouRh  ticket 
from  New  York  to  Savannah,  with  coupons 
for  the  (lilTerent  roads — for  defendant's 
road  there  being  two,  one  from  A.  to  B. 
and  one  from  13.  to  C.  On  the  passage 
from  A.  to  B.,  \V.,  the  conductor  on  the 
train,  detached  both  coupons  and  gave 
plaintilT  a  conductor's  check,  which,  by  the 
rules  of  the  C(jinpany  and  the  ;;eneral  usage 
of  railroads,  was  good  only  for  that  trip. 
I'laintill  stopped  at  B.,  and  the  ne.xt  day 
took  the  train  for  C,  in  charge  of  J.,  an- 
other conductor  On  this  train  liis  ticket 
was  ai;ain  demanded,  and  on  his  exhibiting 
the  conductor's  check  and  his  ticket  with- 
out the  coupon  to  C  he  was  informed  by  J. 
that  they  did  not  answer,  and  that  he  must 
{■iilier  pay  the  fare  to  C.  or  leave  the  train. 
He  failed  to  pay,  and  was  ejected  from  the 
train.  //<•/</,  ih.it  the  act  oi  ].  in  ejecting 
plaintilT  from  the  train  was  wrongful,  and 
that  defendants  were  liable  in  damages 
therefor.     J\i//ner  v.  Charlotte,  C.  t-«  .  /.  A'. 

Co.,    3    .S'<».     Car      5S0.-  DlSTINGULSIlKD    IN 

Mahoney  v.  Detroit  St.  R.  Co.,  93  Mich. 
C)i2.  Rkvikwki)  in  Lake  Krie  &  \V.  R.  Co. 
V.  FLx,  II  Am.  &  Kng.  R.  Cas.  109,  88  Ind. 
381,  45  hm.  Rep.  464;  Jerome  z/.  Smith,  48 
Vi.  230. 

I'laintilT's  rit;hts  t;rew  out  of  the  terms 
of  his  contract,  giving  him  the  privilege 
of  stopping  at  B.  He  did  not  owe  to  the 
defendants  the  duty  of  giving  notice  of  bis 
intention  to  stop,  or  of  making  inquiries  as 
to  rhe  force  anil  etlcct  of  the  conductor's 
check;  and  if  he  failed  to  give  such  notice 
or  make  such  inquiries  he  was  guilty  of  no 
negligence  of  wbieli  defcnfltiiits  had  the 
right  to  complain.  On  the  contrary,  the 
duty  of  taking  notice  of  and  regarding  his 
right  to  stop  was  owed  by  the  defendants 
to  the  iilaintilT;  and  when  conductor  W. 
detached  the  coujton  from  B.  to  C,  he 
should  have  delivered  in  its  i)lacc  some 
token  having  the  same  force  and  efTect. 
I\i,'nier  V.  Ch.trlotte,  C.  S^  yl.  K.  Co.,  3  So. 
Car.  5S0.  nisriNc.iii.sHV.n  IN  Yorton  7'. 
Milwaukee.  L.  S  &  \V.  R.  Co.,  6  Am.  & 
Eng.  R.  Cas.  3.>3.  54  \Vis.  234,  41  Am.  Rep. 
23.  Rill. Nti  I.K.I)  IN  Stone  ?'.  Chicago  &  N. 
\V  l^  Co.,  47  Iowa  82.  Rkvikwki)  in 
Louisville,  N  A.  &  C.  R.  Co.  ?'.  Conrad,  4 
Ind.  .•\[)p.  ^  \ 

I'laintill'  bought  a  ticket  o\-er  ilefeiid;iiil '« 
r.iilroad  with  checks  attached  While  rid- 
ing over  the  route  that  his  ticket  took  him, 
one  conductor  detached  a. id   retainoii  one 
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of  tlie  checks,  and  yavc  liim  in  lieu  thereof 
a  conductor's  chuck  that  was  a  full  c(iuiva- 
Icnt  for  ti;c  check  retained.  ncf(jrc  plain- 
lilT  arrived  at  the  point  in  his  journey  to 
which  the  conductor's  check  took  him,  an- 
other conductor  took  the  train,  whereupon 
phiinlilT  lookefl  for  iiis  conrluctor's  cliijck, 
i(Ut  could  not  lind  it.  The  second  conduc- 
lor  <ienianficd  of  him  tiie  production  oi  the 
conductor's  ciieck  or  the  payment  of  fare, 
and  refused  to  let  him  ri<ie  on  his  ticket; 
and  upi'ii  plainiilf's  ni'^^lectini,'  and  refusiuLj 
to  comply  with  the  dem.ind,  the  conduc  tor 
ejected  him  from  \\\c  train  at  a  station, 
usiiKj;  no  iiniiccessary  force.  J/r/i/,  that  he 
was  iawfidly  <'j<'(le(l.  Jircmr  v.  Siuilli,  48 
\'t.  230.-  Kkvu'WINC  I'ittslmr;;,  L".  I'v  St. 
L.  U.  Co.  7'.  Ilcnniirli,  39  Ind.  5(39;  Palmer 
',•.  '.'harlotte.  C.  iS:  A.  I\'.  ("<>.,  3  So.  Car.  5X0; 
M.ironey  t'.  Old  Colony  tV  X.  K.  Co.,  106 
Ma^s.  i;,:  i  !:;:iiilti)n  ?•.  Third  Ave.  K.  Co., 
53  N.  Y.  25;  Moore  T'.  Fitchhurij  R.  Corp., 
4  <iray  (Mass.)  465.-  Kivii-.WKD  in  Louis- 
ville, N.  iS:  Ci.  S.  \\.  Co.  V.  Klemin,i,',  14  Lea 
(Tenn.)  12.S. 

127.  WIh'i'c  coikI  10(01*  on  first  <li- 
vi.'^ioii  Iiaslakt'ii  ii|  1  tliroiiKli  ticket. 
—  (11  oV;/(V (»//('.  "When  a  passentjer  has 
purchased  a  through  tii  kel  and  surrendered 
it  to  the  first  conductor  on  his  demand,  if  a 
.sccon<l  conductor  is  satisfied  of  this  upon 
the  evidence  exiiibited  hy  the  passentjer,  he 
has  no  let;al  rii^hi  to  e.xpcl  the  passeiifjer 
l)ecausc  he  does  not  pay  fare  or  produce  the 
ticket,  although  the  rule  of  the  com|)any 
iiiav  re(|iiire  the  expulsion  inuler  such  cir- 
cumstanct'S.  Tlie  law  is  of  highe''  author- 
it  v  than  the  ride.  I'.iut  'J'i'iin.,  /'.  &^  G. 
A'.  Co.  V.  A'/>//,^  88  o\t.  443,  14  ,S'.  JC.  KfJ>. 
70S. 

.\  passcnt:cr  i;ave  a  conductor  his  ticket, 
who  i;ave  no  check  in  return,  and  hefore 
nil  hing  his  place  of  destination  there  was 
a  change  of  conductors,  and  the  second 
Conductor  expelled  the  i.assen;4^er  for  tlie 
want  of  a  ticket  or  ••hei  k.  I/M,  that  the 
rompanvwas  liahle  in  damages,  /'ilh/'iiti^, 
C.  d~  S/.  I..  K.  Co.  V.  H,-n)iii^>i  39  Ind.  509. 
•-Rkvikwii)  in  Lake  V.x'w  k  \V.  K.  Co.  •<•. 
Fi.x.  II  .Am.  I'v-  Kul;.  R.  Cas.  109,  88  Ind. 
381.  .1^  .^m.  Ri'p.  464;  Jerome  r'.  .Smith,  48 
Vt.  230. 

(2)  Riiiiiif^  on  s/nu-f-rats.  Tlu  plaintilT, 
a  p.is^enger  on  defendant's  stre<-t-car  line, 
p.iid  his  fare,  and  received  a  tiansfer  clieck 
wlii<  h  cntitl'  d  him  to  continui;  his  journey 
l>v  the  "next"  connecting  car  on  am.iher 


line  of  the  same  company.  He  took  the 
ne.xt  car  on  the  coniiecting  line,  and  the 
conductor  tO(jk  up  liis  transfer  check. 
Without  notice  to  the  plaintilT,  this  car 
was  taken  oil  after  going  a  ."-hort  tiistancc. 
The  conductor  having  disi'.i)peared,  the 
plaintilT  was  informed  by  the  driver  f>f  that 
car  thai  he  should  lake  the  ne.M  ptissing 
car.  lie  did  so,  but  was  put  olT  by  the 
Conductor  of  that  car  because  he  had  no 
transfer  check,  and  refused  to  jiay  fare 
.'igaiu.  J/il(i,  that  iilaiiitilf  showed,  pyima 
fiti  it\  a  ri;;i)t  to  recover  for  the  conduct  of 
tiie  defendiinl's  agents  leading  t<»  and  in- 
cludjig  the  e.xpulsion.  Af>filil>y  v.  St.  I\iul 
City  A".  Co.,  58  ,\iii.  &o  Kii,t:;.  A.  Ctis.  65,  54 
Ml  nil.  \(n),  55  .W  ]}'.  Rt/>.  1117. 
IfS.  Kcl'iisiil  fo  siirr^iMl<>r  tliroiig'li 

t  ifk4>t  «>\C<>|>t    ll|M)ll    I'<'<'<'ipt   oi    <-||«>4-|i. 

— The  plaintilT  pun  hased  a  ticket  of  the 
lioston  iS:  NL  R.  Corijiuation  as  a  passen- 
ger from  D.  to  v..  On  the  cars  the  con- 
ductor asked  iuin  to  deliver  up  his  ticket, 
but  flid  not  olTer  him  any  thet  k,  and  he 
refused  to  givi;  uj)  his  ticket  or  to  litivi'  the 
cars.  The  conductor  and  another  ()er>on 
then  forcibly  ejected  him  from  the  cars.  In 
an  action  against  the  conductor  for  an  as- 
saidl— ///■/(/,  that  the  i)lainlilT  was  not  hoimd 
to  surrender  his  ticket  without  a  check 
being  tendered  him.  to  enable  him  to  show 
that  he  had  jjaifl  his  fare.  Stiitv  v.  Tlionip- 
soii.  20  A'.  //.  250. 

1\^.  3li.stiiko  <»l'('«>ii(lii<>toi*oi-tick<>t 
Jig:»'ii(.*— (I)  Condiit  tor's  iiiistaLi-.—  It  is  no 
excuse  for  the  e.xpidsion  of  a  passenger 
that  the  conductor  made  a  negligent  mis- 
take as  to  the  station  indicated  f)n  the 
face  of  the  ticket  which  the  jjlaintilT  had 
exhibited  and  surrendered  to  the  sann' 
conductor.  Cieotgia  R.  <S^  li.  Co.  v.  Eskav, 
47  Am.  di"  A'/i^.  A'.  Cas.  635,  86  da.  641, 
12  ,S'.  K.  Rff).  io<Ji. 

(2)  'I'l'ikit  t\t^i-iif'.<i  iiiistakf. — A  carrier  has 
no  riglit  to  eject  one  from  a  train  for  failure 
to  |)r()duce  a  proper  ticket,  it  .ippearing 
that  he  had  called  for  a  ticket  and  received 
fnun  the  agent  a  ticket  puiporting  to  be 
sui  h  a  one  as  he  <  ailed  for  and  for  which 
he  paid  the  reipdsite  amount  of  fare.  Gcor' 
gia  R.  Co.  V.  Olds,  77  Go.  673. 

If  a  i)assenger  pay  an  aj;ent  fare  for  a 
certain  trip,  and  by  mistake  of  the  agent  is 
given  a  ticket  not  answering  for  that  trip, 
but  one  in  un  o[)posite  directif)n.  and  the 

*  Sec  also  po.'.l.  7<>. 
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conductor  refuses  to  recoj;nize  such  ticket 
and  demands  fare,  which  tlic  passenj^cr  fails 
to  pay,  ejection  of  the  pa.iscn^cr  from  liic 
train  without  unnecessary  force  will  not  be 
ground  of  action  aj;aiMst  tiie  C(jnipany  as 
for  a  ton  ;  but  the  action  may  and  must  be 
based  on  the  breacii  (jf  tiie  contract  \.o  con- 
vey tiie  passenger.  McKay  v.  O/ii'o  J\i-;<rr 
J\.  Co.,  44  .//«.  i^  f'li^-  ^i'-  ^''■f-  395.  34  "'• 
/'.1. 65,  II  5.  K.  Reft.  737.— (jL-oriNi;  Rose 
V.  Wilmington  &  \V.  K.  Co.,  io()  N.  Car. 
168,  II  S.  E.  Kep.  526.— DisiLMiuisuKD 
IN  Hoster  v.  Chesapeake  &  O.  H.  Co.,  36  \V. 
Va.  318. 

The  face  of  a  passenger's  ticket  is  con- 
clusive evidence  to  the  conductor  (jf  the 
terms  of  the  contract  between  tiie  |)assen- 
ger  and  ilie  company.  If  tiie  ticket  is  de- 
fective tiironj;!!  tiie  fault  of  the  company's 
agent,  the  passenger  must  rely  upon  his 
action  for  the  negligence  of  the  ticket 
agent.  The  plaintitT  in  boarding  defend- 
ant's train  with  a  ticket  whicli  he  knew  to 
be  defective  was  guilty  of  negligence  bar- 
ring a  recovery  in  tort  for  the  refusal  of  the 
conductor  to  accept  the  ticket  and  ejecting 
the  plaintiff  from  tlie  train,  and  rendering  his 
damages  merely  nominal  if  his  action  is  on 
contract.  Pouilin  v.  Ciiuadian  Pac.  A'.  Co., 
52  Am.  &*  Kitg.  R.  Cas.  188,  52  Fed.  Rep. 
197,  6  U.  S.  App.  298,  3  C  C.  A.  23.— Dis- 
TiNCiulSHiNO  Murdock  v.  Boston  it  A.  R. 
Co.,  137  Mass.  293;  Eddy  v.  Wallace,  49 
Fed.  Rep.  801,  i  C.  C.  A.  435. 

(3)  coupled  with  ill  treatment  by  con- 
ductor.— Plaintiff,  a  female  passenger,  pur- 
chased a  ticket  over  two  roads,  and  for  an 
e.Mencicd  trip  occupying  several  days.  Hy 
a  mistake  of  the  agent  issuing  it.  it  was 
punclicd  so  as  to  indicate  that  it  expired  on 
the  day  that  it  was  issued  ;  and  the  mistake 
was  not  discovered  until  she  reached  the 
si'cond,  or  defendant's  road,  when  the  con- 
ductor telegraphed  to  the  heafl  oHice,  and 
received  orders  to  honor  the  ti(-k(t  until 
further  instructions.  At  the  end  of  his 
division  he  delivered  the  ticket  and  tlie 
instructions  to  plaintiff,  whicli  were  exhib- 
ited to  the  conductor  on  the  next  division. 
He  telegraphed  to  the  division  superintend- 
ent, l)ui  received  no  answer,  whereupon  lie 
commenced  to  worry  iilaiiuilT  by  making  re- 
m.irksto  her  which,  if  not  intended  to  be  in- 
sulting, were  suggest  ivi;  of  a  desire  to  disturb 
her  by  making  her  realize  the  disadvantage 
nf  her  situation,  and  to  bd  unduly  familiar, 
which  was  continued  at  intervals  for  sev- 


eral hours,  when  she  was  removed  from  the 
train  about  midnight.  She  had  explained 
to  liim  that  she  was  a  long  distance  from 
home  and  wiiliout  means  of  paying  for  an 
extra  ticket.  Held,  that  she  was  entitled  to 
recover  in  an  action  on  tlie  contract  fcjr  the 
expulsion  and  for  the  ill  treatment.  John- 
son V.  Northern  J\tc.  R.  Co.,  46  /V</.  Rep, 

347- 

30.  Passviiyrer  vlainiin;;  sttip-ovci* 
privlU'jics.*  — (i)  CrV7/i-/-<///i'.  —  Where  a 
passenger  purchases  a  limited  ticket,  good 
only  for  one  continuous  trip,  and  stops  over 
on  the  way,  resuming  his  journey  after  tiie 
time  limit  has  expired,  lie  may,  upon  refusal 
to  pay  additional  fare,  be  expelled  from  the 
train,  and  no  action  for  assault  will  lie 
against  the  conductor  expelling  him.  Har- 
ker  V.  Cojlin,  31  Barb.  (A'.  }'.)  556.  — Rkcun- 
CIMNC.  yuimby  v.  V'aiiderbilt,  17  N.  "^ . 
306.  — Rkviewku  in  Ward  z/.  New  York  C. 
&  H.  R.  R.  Co.,  56  Hun  268,  30  N.  Y.  S.  K. 
604,  9  N.  Y.  Supp.  377. 

A  rule  of  a  company  by  which  one  who 
has  paid  his  fare  between  two  points  on  the 
road,  but  desires  to  stop  over  at  an  inter- 
mediate point,  is  required  to  procure  a  stop- 
over ticket  from  the  conductor,  and  present 
it  to  the  conductor  of  the  train  on  which  he 
seeks  to  complete  his  journey,  as  evidence 
of  his  right  to  do  so  without  further  pay- 
nient,  is  a  reasonable  regulation.  Yortonv. 
Milwaukee,  L.  S.  &*  W.  R.  Co.,  6  Am.  <S- 
Kiii:;.  R.  Cas.  322.  54  Wis.  234,  11  N.  IV. 
Rep.  482,  41  Am.  Rep.  23.  Beebc  v.  Ayres, 
28  Barb.  (N.  K)  275. 

And  a  conductor  is  justified  in  ejecting  a 
passenger  who  desires  to  stop  over  at  a 
point  on  his  route,  for  a  violation  of  such  a 
rule  of  the  company,  where  the  passenger 
refuses  to  pay  his  fare  and  leave  the  car  on 
request.  Beebe  v.  Ayres,  28  Barb.  (A'.  V.\ 
275. 

If  the  passenger,  in  such  case,  asks  the 
proper  conductor  for  a  stop-ovor  ticket,  and, 
through  the  conductor's  fault,  receives  in- 
stead thereof  only  a  trip  clicck,  the  second 
conductor  may  still  demand  of  him  the  ad- 
ditional fare,  and,  ujion  his  refusal  to  pay 
it,  may  cjet  t  him  from  the  train.  Vorton  v. 
Milwaukee,  L.  S.  <S-  W.  R.  Co.,  6  .////.  &^ 
Eng.  R.  Cas.  322,  54  ffVv.  234,  41  Atn.  Rep. 
23,  II  A'.  W.  Rep.  4S2.— DlsriNOi'isiiiNG 
Toledo,  W.  &  W.  R.  Co.  v.  Mcllonough,  53 
Ind.  289;  Hurnliam  v.  Grand  Trunk  R.  Co.. 


Consult  also  Tickets,  40-61. 
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63  Me.  298;  Palmer  v.  Cliarlottc,  C.  &  A. 
R.  Co.,  3  So.  Car.  580;  Hamilton  v.  TliinJ 
Ave.  R.  Co..  53  N.  Y.  25;  Kn^jlisli  v.  Dela- 
ware &  H.  Canal  Co.,  66  N.  Y.  454.  Hk- 
viKWiNi;  Towiisoiul  v.  New  York  C,  &  H. 
R.  R.   Co.,  56  N.  Y.  295. 

(2)  Illustrations.  —  PlaintilT  purchased  a 
ticket  .stamped  "Good  (or  this  day  only," 
but  was  told  by  the  local  a^tMit  that  the 
conductor  would  j^ive  him  a  st(jp-over 
check.  Held,  that  a  conductor,  wlien  iii- 
(nrmed  of  the  promise  of  the  agent,  c  >uld 
not  expel  him  without  tirst  returning  the 
excess  of  the  fare,  or  deduciing  it  from  the 
amount  demanded  for  tlie  rest  of  tin-  jour- 
ney, though  the  rules  cjf  the  company  i>'o- 
hibited  stop-over  privileges  on  sucli  tickets. 
Burn/iiiin  v.  Uriinii  iriink  A.  Co.,  63  Mf. 
29S.  — DisriNGULSHKU  IN  Malioncy  v.  De- 
troit St.  R.  Co.,  93  Mull.  6i2-  Yorton  7k 
Milwaukee,  L.  S.  iS:  \V.  R.  Co.,  6  Am.  A 
ling.  R.  Cas.  322,  54  Wis.  234,  41  Am.  Rep. 

Plaiiitill  bought  aticket  good  fora  ride  be- 
tween designated  points  within  five  days. 
Certain  rules  of  the  company  allowed  him 
stop-over  jirivileges  upon  surrendering  the 
ticket  and  receiving  a cotuluctor's  check,  but 
lie  stopjied  over  without  any  knowledge  of 
sucli  rules,  and  therefore  without  complying 
with  them.  /M</,  that  he  c<jul(l  not  recover 
damages  for  being  jmt  oil  the  train,  after 
lesuming  the  journey,  for  failing  to  have  a 
ticket  or  to  pay  fare.  Dunphy  v.  Erie  /\'. 
Co.,  10/  <li^  .V.  (A'.  J'.)  128. 

31.  AVlicre  train  <I«>i>s  not  Htop  at 
pasficiifferVs  (Icstiiiatioii.'*'  —  A  passen- 
ger who  takes  passage  on  a  through  train 
with  notice  that,  untler  the  rules  of  the 
company,  the  train  will  not  stop  at  a  desig- 
nated intermediate  point,  cannot  require 
the  train  to  stop  at  such  point  to  enable  him 
to  get  oil  there.  If,  in  ignorance  of  such 
regulation,  he  takes  passagt;  on  a  through 
tram,  with  a  ticket  to  a  station  at  whicii  the 
train  will  not  stop,  the  ccjinpany  has  a  right 
to  correct  his  mistake  at  any  regular  stop- 
imig  station  for  that  train  before  reaciiiig 
the  station  desired  ;  and  if,  being  infoi  imd 
of  ills  mistake,  after  being  allorded  an  op- 
portunity to  quit  the  train  at  a  regidar  stop- 
ping station  ami  wait  for  the  pro[)er  tram, 
lie  refuses  to  do  so,  the  conductor  of  the 
train  may  put  him  olT.  Inttrnational  iSm  G. 
N.  A'.  Co.  v.  Ifiissii'l,  21  .,-/;//.  (S-«  A/y.  A\  Cas, 
315,  62  Tex.  256. 

*  See  also  nnte,  lO. 


PlaintilT  held  a  ticket  with  a  condition 
thereon,  "Good  only  on  trains  that  stop  at 
the  station  named  on  it,"  but  he  look  a  train 
which  did  not  stop  at  tlie  station,  and  was 
allowed  to  travel  to  the  station  next  to  his 
place  of  destination,  and  was  told  by  the 
conductor  that  he  could  stopolT  and  use  the 
ticket  on  the  ne.\t  train,  which  did  stop  at 
his  destination.  The  conductor  ol  that 
train  refused  to  honor  the  ticket,  and,  upon 
plaintill  refusing  to  pa\'  :are,  ejected  him 
from  the  train.  hWltl.  tliat  plaintiff  was  en- 
titled to  recover  damages.  Kei/itt  v.  C/ii- 
la^o  &^  A.  A\  Co.,  22  Mo.  .!/>/>.  356. 

32.  WlM'ni  passciijrt'r  is  not  l"iir- 
iiislied  awat.*— It  is  a  [)art  of  the  con- 
tract between  a  carrier  and  its  passengers  to 
provide  them  seats;  but  a  passenger  cannot 
ride  on  the  train  and  refuse  to  pay  his  fare 
or  surrenfler  his  ticket  for  want  of  a  seat; 
and,  if  ejected  for  such  refusal,  he  cannot 
recover  for  the  ejection,  but  may  for  f)reacli 
of  the  contract  in  not  furnishing  him  with 
a  seat,  and  recover  the  proximate  damages 
resulting  from  such  breach,  just  as  thougii 
he  had  disembarked  of  his  own  will.  .SV. 
Lottis,  I.  M.  &•  S.  K.  Co.  V.  Lei^h,  45  Ark. 
36S,  55  Am.  Rep.  558. 

A.  bought  a  ticket  from  W.  to  H.  The 
cars  were  crowded.  He  refused  to  sur- 
render his  ticket  till  provided  with  a  seat, 
and  was  ordered  to  leave  the  train  when  it 
should  arrive  at  F.  At  this  point  he  pro- 
cured a  seat,  and  subsequently  tendered  his 
fare  from  thence  to  B.,  but  refusefl  to  pay 
from  W.  or  to  give  up  his  ticket.  There- 
upon the  contluctor  declined  the  amount 
offered,  and  not  receiving  his  ticket,  ejected 
him  from  the  train.  In  an  action  for  dam- 
ages by  A.,  based  upon  the  original  con- 
tract for  transportation  entered  into  at  VV. 
^-held,  that  under  that  contract  A.  would 
not  be  entitleci  to  ride  from  I'",  to  H.  vvi»li- 
out  surrendering  his  ticket  or  tendering  his 
full  fare  from  W.,  and  could  not  maintain 
his  action;  although  the  case  might  be 
different  where  plaintiff  set  up  a  new  con- 
tract entered  into  at  F.  and  based  his  action 
thereupon.  Da-,is  v.  Kansas  City,  St,  j .  &• 
C.  Ji.  A'.  Co.,  53  Mo.  317. 

4.  Presenting'  a  IVrong  or  Invalid  Ticket. 

3.*lr  in  K^'iK'i'Ul. — (1)  Mileaj;e  ticket. — 
Where  the  plaintiff  sues  for  damages   (or 

•  See  also  onte,  1 S. 
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wrongful  ejectment  from  a  train  upon  which 
he  was  travcliiit;  i)y  virtue  nf  a  mili'iijje 
ticket,  and  tlie  defeiuiMni  pleads  that  tlie 
ticket  was  issued  upon  ilie  condition,  of 
which  phiinlid  iiad  notice,  that  it  was  not 
available  over  that  portion  of  tlie  road 
upon  wliicli  he  was  iiavelinj;,  it  will  not 
avail  plaintiff  to  show  that  the  defendant 
had  sold  liie  same  kind  of  ticket  to annthor 
person  about  the  time  of  th<'  sale  lo  plain- 
titt.  and  thai  such  tickt-t  was  used  without 
objrtlion  by  the  company.  Oppiiihiiiiter 
V.  Ih'iiwr  &■•  A'.  (/.  R.  Co.,  28  .h/i.  &• 
liiij;.  /\.  L\is.  120.9  Colo.  320.  12  Pill.   I\fp. 

217. 

(2)  AV/w //-//-////(•/•<•/.— The  fact  that  the 
conductor  of  the  contracting  ro.id,  upon 
the  rt.'tiirn  of  the  passci)i;er.  detached  the 
hist  coii|)on  before  refusini;  and  returning 
it  and  the  ticket  to  the  i)assenj,'<'r.  did  not 
atfeci  the  action  bnnij^dit  by  the  latter  for 
beini;  ejected,  where,  with  or  without  the 
coupon,  he  was  not  entiilerl  to  travel  over 
the  road  on  the  ticket  aj;ainst  his  Ci^ntract. 
Afost-s  V.  l£ast  Tunn.,  /'.  (S-«  G.  K.  Co.,  73 
G,t.  356. 

(3)  Z'l/.r  certificate. — A  passenj^er  who 
gets  upon  the  cars  in  {{ood  faith,  in  ij^no- 
rance  of  the  fact  that  a  tax  certificate  would 
not  pry  his  fare.  haviuL;  no  intention  to  im- 
pose upon  the  carrier,  cannot  be  treated  as 
a  mere  trespasser;  but,  on  failure  or  refusal 
to  pay  his  fare  after  request  and  after  rea- 
sonable opportunity  allowed  to  comply,  he 
may  be  ejected  or  put  otf  the  cars  by  the 
conductor.  I.oiiis~,'i!lc  d~  X.  K.  Co.  v.  Gar- 
rett, 3  Am.  (5-  £■«■,'.  A'.  Cas.  416,  8  Lea  ( Teitn.) 
438.  41  Am.  Rep.  r)4o. 

(4*  Worthless  pass.  —  Where  a  passensjer 
went  upon  a  tra-'n  and  olTered  a  worthless 
piece  of  paper,  cu..min^'  it  to  be  a  pass,  and 
on  beiuj^  informed  that  it  was  not  a  pass, 
refused  lo  pay  fare  or  leave  the  train,  the 
servants  of  the  company  harl  a  '■if/ht  to  re- 
move such  passenger  from  the  train.  Clti- 
eat;o.  R.  I.  &*  P.  R.  Co.  v.  Herring,  57  ///. 
59- 

In  such  a  case  it  is  error  to  instruct  the 
jury,  in  estimating  damages,  that  they  may 
consider  whether  plaintilT  in  good  faith  be- 
lieved she  had  a  pass,  and  offered  ii  in  good 
faith,  although  tlie  paper  was  not  a  pass. 
It  was  the  duty  of  the  passenger,  on  being 
informed  that  it  was  not  a  pass,  to  either 
pay  the  fare  or  leave  the  train  at  the  first 
station.  Chicago,  K.  I.  6*  P.  K.  Co.  v.  //«•/- 
ri»g^  57  ///•  59- 


34.    Defective    Mekcts.*— Where    a 

ticket  is  rendered  defective  by  tlie  act  of 
the  agent  of  the  con) pan y  in  detaching  cer- 
tain coupons,  the  com[)any  cannot  retuse  to 
accept  it.     Ohio  &>  M.  R.  Co,  v.  Cope,  36  ///. 

.///'.  97. 

Where  a  passenger  tenders  a  ticket  which 
is  not  good  by  reason  of  having  brt.-n 
punched,  and  olfers  no  explanation,  and  le- 
fiises  to  i).iy  his  fare,  tlu"  com|)anv  mav 
eject  him  at  a  regular  station.  Terrr  Haute, 
A.&'St.  L.  R.  Co.  V.  I'aiiatta.  21  ///.  i.SS. 
—  Ff^i.i.owiNt;  Chicago.  B.  &  (J.  K.  Co.  v. 
Parks.  18  III.  46.). 

If  the  ticket  seller  delivers  to  a  [las^enger 
a  ticket  with  a  hole  punched  in  it.  and  as- 
sures him  that  the  ticket  entitles  him  lo  be 
carried  to  his  place  of  destination,  when,  in 
fad,  by  the  rides  of  the  corpor.itioii  it  does 
not,  and  the  passenger  is  expelled  by  the 
conductor  from  the  train  of  cars  for  refus- 
ing to  pay  addiiion.il  fare,  he  may  maint.iin 
an  action  therefor  against  the  coinpanv, 
Murdock  V.  Roston  6^  A.  R.  Co.,  21  Am.  ^^ 
ling.  R.  Cas.  26S,  137  Mass.  293,  50  Am. 
Rep.  307.— Disi  INdUlsuiNd  Cheney  T'.  l>os- 
ton  cS;  M.  K.  Co.,  11  Mete.  (.\Ia.-s.)  121; 
Vorton  7'.  Milwaukee.  L.  S.  k  W.  K.  Co.,  54 
Wis.  234;  Townsend  v.  New  York  C.  iS;  H. 
R.  R.C0..56N.  Y.  295;  Petrie  7'.  Penn- 
sylvania R.  Co..  42  N.  J.  L.  449;  Dietrich 
V.  Pennsylvania  R.  Co.,  71  Pa.  St.  432; 
Frederick  v.  Marquette,  II.  i^  O.  R.  Co., 
37  Mit-li.  342;  McClure  7'.  Philidelphia.  W. 
(S:  R.  R.  Co.,  34  Md.  532.  -Dl^>•I  iN(;t;isnK.D 
IN  Pouiliii  V.  Canadian  Pac.  R.  Co.,  52  .Am. 
&  Eng.  R.  Cas.  1S8.  52  Fed.  Rep.  197.6  U. 
S.  A  pp.  29S.  3  C.  C.  A.  23. 

The  fact  that  one  conductor  allowed  a 
passenger,  who  was  subsequently  ejected 
by  another  conductor,  to  ride  on  a  defective 
ticket,  does  not  alTect  the  proper  standard 
of  due  care  on  the  part  of  the  passenger  in 
trying  to  cure  the  defect.  Pouilin  v.  Cana- 
dian Pac.  R.  Co.,  52  Am.  &•  Eng.  R.  Cas. 
188,  52  Fed.  Rep.  197,  G  U.  S.  App.  29S,  3 
C.  C.  A.  23.— Foi.I.owim;  Dietrich  7'.  Penn- 
sylvania R.  Co..  71  Pa.  St.  432. 

.•J5.Ti«'ket  expired  byiiiiiitsUioii  of 
tiiiie.f— (I)  Genera//}'.— A  company  is  not 

*  Expulsion  of  passenger  for  defect  in  his 
ticket  not  discoverable  l>y  him  liy  inspection,  see 
note,  21  .Am.  &  V.sc.  R.  Cas.  275. 

f  See  idso  TicKKrs.  i:i';..  88-0.%. 

Atleniptinn  to  travel  on  sti.puver  cliecks  after 
the  lime  limited  on  their  face  had  expired,  see 
44  Am.  &  Enc.  R.  Cas.  395,  ,iistr. 
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estopped  from  takinp;  up  a  ticket  and  cjcct- 
int;  tilt;  holder  thereof  from  tlie  train,  upon 
liis  refusal  to  pay  fare,  where  it  appeari'd 
that  the  ticket  was  a  limited  one,  contain- 
iij;;  siipniations  that  it  should  he  good  lor 
only  a  certain  peiiofl,  and  that  if  prcsent<'d 
after  tlic  expiration  of  tiiat  time,  llic  con- 
•iuctor  sliould  take  it  u\)  and  collect  fare, 
and  that  a  nundjer  of  viol.'iiions  of  tlie  con- 
dition hail  been  overlooked  hy  the  com- 
pany. Sherman  v.  Lliicai^o  e^'  A'.  W.  R. 
Co.,  40  /cm'ii  45. 

A  company  is  not  respansii)le  in  damages 
for  ejecting  a  passenger  on  the  gniniid  that 
the  ticket  which  he  tenders  fi>r  his  fare  had 
expired  by  limitation  under  its  very  terms 
at  the  time  it  was  tendered.  Juiu'/'tckv  v. 
lAHiiavilU  Cr*  A'.  I\.  Co.,  31  .////.  &^  J'-"i^- 
A'.   Cits.    1  ,'9,  40  /.ii.   Aiiii.   47,  3  So.   Kip. 

yV- 

Where  a  passenger  ticket,  by  its  terms, 
limits  the  time  within  which  it  is  to  be  used, 
it  (lues  not  exonerate  the  holder  from  tlic 
payment  of  fare  if  he  takes  pas.sage  on  the 
road  after  the  expiration  of  the  time  ;  and, 
in  case  of  his  refusal  to  pay,  flie  conductor, 
in  compliance  with  the  rides  of  the  com- 
pany, has  a  right  to  eject  him  from  the 
train.  /////  v.  SyrutK.ii;  Ii.  &>  A'.  )'.  A".  Co., 
63  .\'.  }'.  loi  ;  ixjjlrmuig  (/)  2  Hun  114,  4  /'. 
c^  C.  685. 

.And  this  is  true,  notwithstanding  an  un- 
di.Tstanding  with  the  agent  who  sold  the 
ticket  that  it  would  be  honored  after  the 
time  for  expiration  limited  by  the  terms 
thcieof.  Hixll  V.  Memftliis  Sr'  C.  A".  C'c,  9 
.hn.  (T*^  /l//;^  A".  Cas.  34S,  15  l',d.  Rfp.  57. — 
Nor  Foi.i.owKK  IN  Dancey  -'.  Grand  Trunk 
R.  Co.,  52  Am.  &  Eng.  R.  Cas.  181,  HjOnt. 
A  pp.  664. 

For  in  such  a  case  the  question  of  whctlicr 
he  believefl  in  g(5od  faith  that  he  was  en- 
titled to  ride  on  the  expired  ticket  is  imma- 
terial in  determiiung  the  liability  of  the 
company.  Rudy  v.  Rio  Grundf  H'rs/rrn  R. 
Co.,  52  ,/w.  &^  /uit,'-.  R.  t'.7.f.  351.  S  {//,i/t 
'^'5.  30  /''"•.  /up.  366.  //<iU  V.  Monplu'i  &* 
C.  R.  Co.,  9  Am.  &0  Eng.  R.  Cas.  34S,  15 
F,,L  R,p.  57. 

And  the  passenger,  being  thus  expelled, 
has  no  right  to  re-enter  the  cars  upon  pro- 
during,  after  his  expulsion,  a  rcgidar  ticket 
which,  while  in  the  cars,  he  had  kept  back, 
(irrseniing  the  spent  ticket  as  his  sole  pass- 
port. S/att-  V.  Cawpbt'll.  32  X.  J.  /,.  309. — 
Rkviewb'.o  in  Swan  v.  Manchester  &  L.  R. 


Co.,  T)  Am.  »*i:  T^ng.  R.  Cas.  327,  132  Mass. 
1 16,  42  .\m.  Rep.  452. 

(2)  illustrations.— \\\\Kvv  a  passenger 

[juichasesa  ticket  marked  on  its  face"  (Jood 
for  this  date  only,"  and  attempts  to  ride  on 
it  seven  d.iys  afterw.ud  -hclil,  the  conductor 
has  a  right  to  eject  him  if  he  refuses  to  pay 
fare.  Elmore  s.  Sands,  54  A'.  )'.  512.  I)is- 
riNiiUisiiiNC,  Hlossom  v.  Dodd,  43  N.  V. 
264;  Rawson  7'.  Pennsylvania  R.  Co.,  4,S  N. 
V.  212. 

In  an  action  for  cjcctiim  from  the  train 
defend. ints  plearl-rl  that  they  had  not  re- 
ceived the  plaiiiiili  to  b<'  carried  for  reward, 
as  alleged.  It  a|)!carcd  that  tin;  ticket 
offered  by  the  plaintiff  to  the  conductor 
must  have  been  sold  al)ont  sixteen  months 
before,  and  that  the  conductor  refused  to 
take  it  on  that  account.  It  was  [irovcd  also 
that  on  a  previous  occasion  the  same  plain- 
titf  had  presented  an  old  ticket,  and  on  its 
being  rejected  had  paid  his  fare,  llt'd, 
that  the  lircumstances  being  calcidaled  to 
excite  suspicion,  the  mere  production  <f  the 
ticket  was  not  suH'icient  loenlitlethe  jilain- 
tilT  t(j  succeed,  but  that  it  should  have  been 
left  to  the  jury  to  say  whether  the  plaintiff 
had  procured  it  fairly  or  was  attempting  an 
imjiosition.  l),wis  v.  Great  Western R.  Co., 
20  C.  C.  O.  /'.  27. 

(3)  E.xpired  exeursion  lielcet. — A  plai'itilT 
wiio  bought  an  excursion  ticket  at  a  reduced 
rate,  containing  certain  sti|)ulations  ujion 
its  face  as  to  a  c^)ntinuous  trip  between  the 
points  named  therein,  cannot  recover  dam- 
ages for  being  expelled  from  a  car  after  at- 
tempting to  travel  the  scccjnd  time,  not 
having  made  the  wdiole  trip  when  he  tlrst 
used  the  ticket.    Joltnson  v.  Philadelpliia, 

W.  <5-  /;.    A*.  Co.,  18  Am.  &^  Eng.   R.  Cas. 

304,  G3  Md.    106. 

Plaintilf  purchased  at  a  reduced  rate  an 
excursion  ticket,  to  be  used  within  three 
days.  He  made  the  journey  in  one  di'ic- 
tion  and,  after  the  e.xpiiatioii  of  the  time 
limitecl,  attemi)ted  to  return  on  the  ticket, 
which  the  conductor  declined  to  receive  for 
his  passage,  and  upon  his  refusal  to  pay  fare, 
he  was  expelled  from  the  train.  Held,  that 
he  was  rightly  recjuired  to  leave  the  train 
upon  refusing  to  pay  fare;  and  after  being 
cx|)elled  he  had  no  right  to  be  rcadnutted 
except  upon  payment  of  full  fare  for  tlie 
whole  distanc(!.  /'ennington  v.  Philadel- 
phia, II'.  &*/>'.  R.  Co..  iSAm.&^  Eng.  R. 
Cas.  310,62  Md.  95.— Rlviewku  in  John- 
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son  V.  Philadelphia,  W.  &  B.  R.  Co..  iS  Am. 
&  Eng.  R.  Cas.  304,63  Md.  106. 

(4)  I'.xph-cd  rouiui-lrif)  ticket. — Where  a 
rouiul-trip  ticket  is  sold  at  a  reduced  rate, 
limited  to  two  days,  it  must  be  used  hoth 
ways  in  the  time,  or,  ii[)oi)  a  failure  to  pay 
the  fare,  the  holder  may  be  put  cll  tlie 
train.  Farc-i'dl  w  Graihi  Trunk  R.  Co.,  15 
r.  C.  C.  J'.  427. 

Where  a  statute  limits  ••ailroad  fares  to  a 
fixed  amount  per  mile,  aii.i  a  passenger  buys 
a  rounil-trij)  ticket,  and  ;ues  for  being  put 
off  the  train  on  the  ret  1  ,,'jcause  the  re- 
turn ticket  is  not  used  iii  i^ie  time  limited, 
i'  is  immaterial  tiiat  the  \vh'>le  pi'ice  [)aid 
exceeds  tiie  .siatiitory  Vv.wh  oi'  '  ride  one 
way.     Fitrtu\U  v.  Grand  i  ,V.  Co.,  15 

r.  C.  C.  P.  4.-:7. 

'MS.  Tickvts  wliioli  luMc  heon 
triiiisferiHMl  contrary  to  rul«'.*  —  A 
rule  providing  fur  the  sale  of  tickets  at  a 
reduced  rate,  upon  condition  that  they  be 
used  only  by  the  persons  purchasing  the 
same,  is  reasonable  and  pioper,  and  a  third 
party  cannot,  by  puichasing  such  ticket, 
acquire  the  right  to  travel  on  the  same.  A 
party  holfling  such  ticket,  who  refused  to 
pay  his  fare  and  was  c.xi)elled  from  tlie  cars, 
cannot  recover  damages  therefor.  Post  v. 
C/iicaj^o  &-'  X.  Jr.  A'.  (.'0.,  9  ylni.  ^^  E>ig.  A'. 
Cas.  345,  14  A'i-l>.  no,  45  ./;«.  AV/.  100,  15 
A',  ir.  Ri'p.  225. 

A  husband,  whose  name  was  Daniel  Fian 
nerinan,  bought  a  non-transferable  looo-mile 
ticket  for  his  wife,  whose'  name  was  Eisa. 
When  asked  by  the  agent  to  whom  it  shoidd 
be  issued,  he  rei)lied,  "  IC.  Bannerman,"  and 
the  agent,  supposing  that  it  was  for  a  man, 
placed  "  Mr."  before  the  name.  Ihld,  that 
a  conductor  might  refuse  it  for  the  passage 
of  the  wife,  and,  upon  her  failure  to  pay 
fire,  remove  her  from  the  train.  C/itciii^o 
i^^  A'.  IV.  A'.  Co.  V.  luinncnrain,  15  ///.  .l/ip. 
100.— Oun TING  Chicago,  B.  &  Q.  R.  Co.  v. 
(irithn,  68  111.  504.  Ri'ViKWiNd  Yorton  v. 
Milwaukee,  L.  S.  it  W.  R,  Co.,  54  Wis.  234; 
Pennsylvania  R.  Co.  7'.  Connell,  11:2  111.  295. 

In  such  case  the  conductor  was  not  re- 
quired to  take  the  testimony  of  the  hus- 
band and  wife  that  the  ticket  was  jjurchased 
for  the  wife.  Cliicogo  Sr*  A'.  W.  R.  Co.  v. 
Jninitt'rntan,  15  ///.  .-///.  100. 

(?ne  who  has  been  ejected  from  a  train 
may  recover  damages  from  the  company, 
where  the  ground  of  his  expulsion  was  the 


*  See  also  TicKKTs,  etc.,  50, 


fact  that  he  presented  a  ticket  wb.ich  he  had 
purchased  from  another,  which  ticket  was 
not  made  non-transferable  upon  its  face. 
A'lc/io/s  V.  Southern  Pac.  R.  Co.,  52  Ant.  iS^* 
Eng.  R.  Cas.  205,  23  Greg.  123,  iS  L.  R.  A. 
55,  31  Pac.  Rep.  296. 

37.  Failiiro  to  si^v»  iiniiic  on  and 
Iiave  ti<'k«*t  staniiMMl.* — (i)  Land-cx- 
/i/or/ng  ticket. — G..  who  was  a  resident  of  L., 
purchased  in  C.  a  land-exploring  ticket 
to  L.  and  return.  The  ticket  provided 
on  its  face  that  the  purchaser,  "  whose 
name  is  subscribed  below,"  and  who  coidd 
not  transfer  it,  should,  before  his  departure 
o'l  the  return  trip,  identify  himself  as  the 
purchaser  by  signing  the  ticket  in  the  i)rts- 
cnce  of  the  company's  agent,  and  should 
use  the  ticket  within  five  days  after  said 
agent  had  stamped  and  written  on  it,  and 
also  that  the  purchaser  should  sign,  as  a 
means  of  identifying  himself,  whenever 
called  upon  to  do  so  by  any  conductor  on 
the  roads.  G.  went  from  C.  to  L.  and  re- 
quested the  agent  at  L.  to  stamp,  but  he 
refused,  because  G.  had  not  signed.  G.  set 
out  to  go  to  p.,  and  was  put  cjfT  the  train, 
as  the  conductor  refused  to  receive  the 
ticket  because  it  was  not  stamped.  G.  sued 
the  company.  Held,  that  it  was  no  defense 
that  the  agent  who  sold  the  ticket  did  not 
require  G.  to  sign,  as  the  rules  of  the  com- 
pany required,  there  being  no  |)roof  that  G. 
was  aware  of  such  rules,  and  that  the  ticket 
was  valid  without  G.'s  signature.  Gregory  v. 
Burlington  &^  M.  R.  R.  Co.,  f  ^l/n.  iT-  Ji'/.g. 
R.  Cas.  270,  10  .\W>.  250,  4  A',  ff.  /'('/.  1025. 

(2)  Round-trip  ticket. — A  passenger  m;iy 
be  ejected  from  a  tiain  for  not  having  his 
return  ticket  stamped,  as  required  by  an  ex- 
press condition  contained  therein,  and  who 
absolutely  declines  to  pay  fare  upon  the 
train.  Uoylan  v.  Hot  Springs  R.  Co.,  40 
Am.  &>  Eng.  R.  Cas.  666,  132  U.  S.  146,  10 
Sup.  Ct.  Rep.  50. 

A  passenger  may  be  expel''3d  from  a  tiain 
for  failure  to  identify  himself  and  have  his 
return  limited  ticket  stamped,  notwith- 
standing the  fact  that  he  presented  himself 
at  the  .ilFice  of  the  agent  before  the  train 
sia-','  ;1  on  his  return  trip  and  the  agent  was 
not  there,  where  it  further  appealed  that 
the  conductor  insisted  upon  a  payment  of 
fare,  which  the  plaintiiT  refused.  Poylan  v. 
Hot  Springs  R.  Co.,  40  Am.  (S>»  Eng.  R.  Ots. 
666,  132  C/.  S.  146,  10  Sup.  Ct.  Rep.  50. 


*  See  also  Tickets,  etc.,  78-84,  08. 
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And  the  action  of  the  baggage-master,  in 
such  case,  in  punching  the  ticket  and  check- 
ing the  passenger's  baggage,  or  that  of  the 
brakenian  in  admitting  to  the  car,  does  not 
estop  tlie  company  from  denying  his  right 
of  passage.  Boylan  v.  Hot  Sprittgs  R.  Co., 
40  Am.  &>  Eiig.  A\  Cas.  666,  132  U.  S.  146. 
10  Sup.  Ct.  Kfp.  50. 

A  round-trip  ticket  was  sold  witli  a  spe- 
cial condition  printed  tliereon  tliat  before 
commencing  the  return  trip  the  passenger 
must  sign  liis  name  before  the  company's 
agent  and  have  it  stamped  ;  but  the  passen- 
ger did  not  notice  the  condition,  and  was 
ejected  from  tlie  train.  Held,  that  he  could 
not  maintain  an  action  for  damages.  Moses 
V.  East  Teitn.,  V.  &•  G.  K.  Co.,  73  Ga.  356. 
—  DiSTiNGUiSHEiJ  IN  Head  v.  Georgia  Pac. 
R.  Co.,  79  Ga.  358,  7  S.  E.  Kep.  217. 

(3)  T/iousatui-inde  ticket.  —  Wiiere  the 
carrier  has  waived  the  condition  relating  to 
stamping  and  signing  a  thousand-mile  ticket 
by  liaving  honored  it  repeatedly  on  foi  iner 
occasions,  the  conductor  is  not  justified  in 
ejecting  the  passenger  and  holder  of  sucli 
ticket  by  reason  of  his  n.'fusa'i  to  sign  it,  not 
even  when  he  refuses  to  pay  the  usual  fare 
in  money  upon  demand.  Kent  \.  Baltimore 
o>»  O.  N.  Co.,  31  Am.  (S-"  Eiij^.  A'.  Cas.  125, 
45  0/iio  St.  284,  10  IVest.  Kep.  457,  12  A^.  E. 
Rep.  798. 

;i8.  Tickets  sold  by  agents  of  oilier 
companies. — Where  a  conductor,  acting 
under  instructions  from  his  superiors,  re- 
fuses to  accept  a  ticket  issued  l)y  another 
company  as  agent  of  the  fcjrmer,  and  de- 
mands full  fare,  the  passenger,  if  his  ticket 
was  issued  by  authority,  may  pay  the  fare 
again,  and  recover  of  the  com;)any  requir- 
ing payment  tlie  sum  paid,  as  for  a  breach 
of  contract,  or  he  may  refuse  to  pay,  and 
leave  the  '..rain  when  so  oiden^d  by  tlic  con- 
ductor, and  sue  and  recover  of  the  company 
all  damages  sustained  inconsequence  of  his 
exjiulsion  from  the  train  ;  but  if  he  refuses 
to  leave  he  cannot  recover  for  the  force 
used  by  the  conductor  in  putting  him  off, 
when  no  more  force  is  used  than  necessary, 
and  the  expulsion  is  not  wanton  or  wilful. 
Pennsylvania  R.  Co.  v.  Connell,  18  Am.  &» 
Enif.  R.  Cas.  339,  i!2  ///.  295,  54  Am.  Rep. 
238. — Not  followed  in  Dancey  v.  Grand 
Trunk  R.  Co.,  52  Am.  &  Eng.  R.  Cas.  181, 
19  Ont.  App.  664.  Quoted  in  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Gants,  34  Am.  &  Eng. 
R,  Cas.  290,  38  Kan.  608;  Chicago,  B.  &  Q. 
R.  Co.  V.  Wilson,  23  111.  App.  63. 


A  passenger  purchased  a  ticket  from  one 
not  the  agent  of  that  road,  but  from  the 
general  ticket  agent  of  another  road,  who 
was  authorized  only  to  i.ssuc  tickets  of  a 
certain  prescribed  form,  from  which  the 
ticket  in  question  varied.  Held,  that  such 
person  only  bore  the  relation  of  a  Sjiecial 
agent  to  tlie  defendant  company;  and 
therefore  it  was  not  liable  for  refusing  the 
ticket  and  ejecting  the  passenger.  Houston 
(iW  T.  C.  R.  Co.  V.  Ford,  2  Am.  &>  Eng.  R. 
Cas.  514,  53  7 ex.  364. 

Hi).  ^Vllel•e  coiidiictor  lias  taken 
ui>  wrony  end  ol"  roiiiid-triii  ticket.* 
— Where  one  purchases  a  round-trip  ticket, 
and  the  outgoing  conriuctor,  by  mistake, 
takes  up  the  wrong  end  of  it,  the  passenger 
is  nevertheless  entitled  to  transportation  on 
the  ticket  left  in  his  hands.  If  the  return 
conductor  refuses  to  accept  this,  and,  ignor- 
ing explanation,  ejects  him  for  want  of  a 
proper  ticket,  the  railroad  company  is  liable 
therefor  in  damages.  Kansas  City,  M.  &^  /?. 
R.  Co.  v.  Riley,  47  Am.  &>  Eng.  R.  Cas.  476, 
68  Miss.  765,  9  .So.  Rep.  443.  La/:e  Erie  &> 
W.  R.  Co.  V.  Fix,  1 1  Am.  tS^  Eng.  R.  Cas. 
109,88  /nd.  381,45  y/w. /v'lyi.  464.— DiSilX- 
r.UlSHING  Toledo,  W.  &  W.  K.  Co.  v.  Wright, 
68  Ind.  586,  34  Am.  Rep.  277  ;  Shelton  v. 
Lake  Shore  &  M.  S.  R.  Co.,  29  Ohio  St.  214; 
Chicago,  B.  &  O.  R.  Co.  v.  Griffin,  68  111. 
499;  Frederick  v.  Marquette,  H.  &  O.  R. 
Co.,  37  Mich.  342,  26  Am.  Rep.  531  ;  Town- 
send  V.  New  York  C.  &  H.  R.  R.  Co.,  56  N. 
Y.  205,  15  Am.  Rep.  419.  Rkconcimng 
Jeffersonville  R.  Co.  7k  I\ogers,  28  Ind.  i. 
Ri'.viEWiNG  Pittsburg.  C.  &  St.  L.  R.  Co.  7/. 
Hcnnigh,  39  Ind.  509;  Toledo,  W.  &  W.  R. 
Co.  7'.  McDonough,  53  Ind.  289;  Palmer  ?/. 
Charlotte,  C.  &  A.  R.  Co.,  3  So.  Car.  580,  16 
Am.  Re-).  750;  Hamilton  t'.  Third  Ave.  R. 
Co.,  53  .  Y.  25. — Di.sriNGUiSHED  in  God- 
frey 7'.  '>hio  ft  M.  R.  Co.,  37  Am.  &  Eng. 
R.  Cas.  8,  116  Ind.  30,  15  West.  Rep.  533,  18 
N.  E.  Rep.  61  ;  Malujney  7'.  Detroit  St.  R. 
Co.,  93  Mich.  612;  Peabody  7/.  Oregon  R.  & 
N.  Co.,  21  Oreg.  121. 

The  holder  of  the  ticket  under  such  cir- 
cumstances, giving  a  reasonable  explanation 
of  the  mistake,  is  entitled  to  be  carried  ac- 
cording to  the  real  contract;  and  any  regu- 
lation of  the  carrier  making  the  ticket  the 
only  evidence,  and    authorizing    the  con- 
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Liability  t(i  a  passenRer  where  an  aRcnt  of  the 
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§ 


ISO 


EJECTION    OF    PASSE^xIGERS,  4(),  41. 


;.  * 


(luctor  to  disregard  s  .lii  cxilaiiation,  is 
iinr(;;isotmblc,  and  will  not  justify  expelling 
the  passenger.  A'lifis/is  City,  M.  (S^»  />'.  J\. 
Co.  V.  k'/'/iv,  47  A>ii.  &->  l'-7ig.  R.  Cas.  476,  68 
.I/Av.  765,  9  .S't;.  A';/.  443. 

Where  the  plaintiff  iiurchascd  a  ticket 
from  iIk;  defendant's  atjent  at  C,  composed 
of  two  c'in[jons,  one;  entitling  her  to  passage 
from  C.  to  [.,  over  defendant's  road,  and  the 
other  entitling  her  to  passage  from  J.  to  T., 
over  a  connecting  roarl,  and  a  condnctoron 
fiefendant's  road,  in  collecting  tickets  be- 
tween C.  and  J.,  to(^k  the  plaintiff's  ticket 
and  t<jie  the  conpons  apart,  and  returned 
the  one  entitling  her  to  passage  from  C.  to 
j.  iiistrad  of  from  J.  to  T.,  and  the  plain  .1 
had  no  knowledge  that  the  wrong  coup(  .1 
had  been  returned  to  her  until  she  pre- 
sented it  for  [)assage  to  the  conductor  on 
the  connecting  road,  who  declined  to  re- 
ceive it,  and  comi)elled  her  to  leave  the 
train  at  an  intervening  station,  the  exptd- 
sion  resulted  from  the  wrongful  act  of  the 
defendant's  conductor,  and  the  hurtful  con- 
sequences of  her  expulsion  properly  consti- 
tuted elements  of  damage.  The  connecting 
road  was  not  bound,  either  witli  or  without 
an  explanation,  to  accept  a  coupon  over  de- 
fendant's road  from  C.  to  ).  for  passage  over 
its  own  road  from  J.  to  T.,  and  as  she  had 
the  right  to  presume  that  the  proper  coupon 
had  been  returned  to  her  by  tiie  defendant's 
conductor,  her  action  was  properh  brought 
against  the  defendant  company.  Louh-j/llc, 
X.  A.  &>  C.  K.  Co.  V.  Conrad.  52  Am.  &*  I'-iig. 
K.  Cas.  340.  4  I>i<i.  App.  S3,  30  .V.  E.  Kep, 
406. — Oi'oiiNO  Townsend  ?'.  New  York  C. 
&  H.  k.  K.  Co.,  56  N..Y.  295.  REVIEWING 
Palmer  v.  Charlotte,  C.  &  A.  R.  Co.,  3  So. 
Car.  5S0  ;  Shelton  7/.  Lake  Shore  &  M.  S.  R. 
Co.,  29  Ohio  St.  214. 

4<>.  NcKK'fttoi'liiinjjecai'S. — A  com- 
pany IS  only  required  to  give  such  infor- 
mation as  to  the  change  cf  cars  at  junctions 
or  intermediate  points  s  would  enable  per- 
sons of  ordinary  intelligence,  and  bv  tiie 
use  of  reasniiable  care,  to  acquire  the  de- 
sired iiifiirmaiion  ;  and  having  given  such 
information,  the  company  is  not  liable 
where  a  passenger  negligently  fails  toch.ange 
cars  anfl  is  carried  to  the  wrong  destina- 
tion. Page  v.  New  Votk  C.  R.  Co..  6  Ducr 
{N.  r.)  523.— DrsTiNciuiSHiNG  Caldwell?/. 
Murphy,  11  N.  Y.  410, 

In  such  case,  if  the  [)assenger  is  being 
carried  in  the  wrong  direction  beyond  a 
station  where  he  should  liave  changed  cars, 


and  it  is  discovered  in  time  to  enable  hi>m 
to  return  to  the  station  and  continue  his 
journey  in  the  right  direction,  without 
delay,  and  he  is  told  that  he  can  return 
without  e.-vtra  charge,  but  he  refuses  to  re- 
turn and  refuses  to  pay  extra  fare  for  con- 
tinuing on  the  road  on  which  he  is,  he  inav 
he  ejected  therefri)m.  Page  v.  New  York 
C.  R.  Co.,  G  Diier  (A'.  Y.)  523. 

Plaintiff  desiring  to  go  to  K.,  apjilied  to 
the  ticket  agent  of  the  defendant  railwa\'  at 
T.,  and  indicated  the  route  he  wished  to 
take.  By  mistake  the  ticket  agent  gave  a 
ticket  over  anotiier  route.  In  the  hurry  of 
embarking  the  plaintiff  did  not  notice  the 
mistake,  nor  did  he  notice  it  until  he  had 
passed  the  point  his  ticket  route  deflected 
from  that  on  which  he  v^-as  traveling.  The 
conductor  treated  i)laintitl  as  a  trespasser, 
and  caused  him  to  leave  the  train,  etc. 
Held,  that  the  question  of  negligence  or  not 
on  the  part  of  the  passenger  in  not  sooner 
discovering  the  mistake  in  his  ticket  was  a 
fact  for  the  jury,  from  the  circumstances 
tending  to  explain  the  conduct  of  the  pas- 
senger and  that  of  the  employes  of  the 
conip;my  whose  duty  brought  them  in  con- 
tact with  the  passenger.  Gulf.  C.  &^  S.  P\ 
R.  Co.  V.  Rather,  3  Tex.  Civ.  App.  72,  21  5. 
IV.  Rep.  951. 

4 1 .  WIhto  pn.sHoiisJfei'_tyetson  wroiijf 
train.* — (i)  Generally. — Where  a  company 
issues  tickets  which  purport  to  entitle  the 
holders  to  a  passage  on  any  regular  train, 
the  company  is  not  justified  in  ejecting  one 
who  takes  passage  on  a  regular  train,  under 
a  rule  of  the  company,  of  which  the  passen- 
ger is  ignorant,  requiring  the  holders  of 
such  tickets  to  ride  on  special  trains.  Ma- 
roney  v.  Old  Colony  &"  N.  R.  Co.,  106  Mass. 
153. — Reviewed  in  Jeromes-.  Smith,  48  Vt. 
230. 

Where  a  train  carrying  a  passenger  hold- 
ing a  ticket  for  a  certain  station  is  required 
by  the  regulations  of  the  comjiany  to  re- 
ceive and  discharge  passengers  at  the  sta- 
tion, the  act  of  the  conductor  in  compelling 
the  passenger  to  leave  the  train  before 
reaching  such  station  will  render  the  com- 
pany liable  for  a  wrongful  expulsion.  Sira 
V.  Wabash  R.  Co.,  58  Am.  &<>  Eiig.  R.  Cas. 
538,  115  Mo.  127,  21  ,S".   W.  Rep.  905. 

Where  a  passenger  buys  a  ticket  stating 
on   its  face  tliat  it  is  not  good  on  express 

*Sfe  also  ante,  15. 

Kxpulsidii  of  passengers  taking  wrong  train, 
see  note,  26  Am.  &  Eng,  R.  Cas.  201. 
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trains,  and  like  notice  is  posted  in  the  sta- 
tion, lie  cannot  sue  the  company  for  being 
ejected  from  an  express  train  after  refusing 
to  pav  fare.  jVii/a/i  v.  A'cro  York,  N.  //.  &^ 
H.  R.  Co.,  9/.  £-  S.  (N.   V.)  541. 

A  passenger  is  entitled  to  be  treated  with 
consideration  and  patience,  and  to  a  com- 
plete explanation  as  to  why  his  ticket  is  not 
good  on  the  train,  and  if  he  or  others  of 
his  party,  after  explanation,  offer  to  pay  his 
fare,  the  conductor  should  take  it,  when  his 
dis[)ute  with  the  conductor  is  upon  an 
honest  dilTerence  of  opinion  as  to  his 
rights.  Martin  v.  W'lo  York  C.  &•  H.  R. 
R.  Co.,  I  X.   Y.  .S.  R.  738. 

A  p^issenger  who  has  an  open  way  to  an 
open  car  goitig  to  the  place  to  which  he 
bought  and  holds  a  ticket,  and  who  enters 
the  car  without  knowledge  that  his  ticket  is 
not  good  on  that  car,  is  not  a  trespasser. 
If  the  conveyance  is  one  which  by  contract 
the  passenger  has  no  right  to  take,  the 
com[)any's  duty  is  to  inform  him  and  put 
him  oil  at  a  proper  jil'  ;c.  Lake  S/uvr  &• 
M.  S.  R.  Co.  V.  A'l'.viv/cTf'f /;,'',  -6  Am.  &>  k-ng. 
R.  Cds.  4iS9,  113  Pa.  St.  519,  6  Att.  Ri-p.  545. 
—  Following  Haltimore  I'v'  O.  R.  Co.  v. 
Schwindling,  loi  Pa.  St.  258. 

(2)  llhtstrations. — A  passenger  purchased 
a  ticket  at  a  reduced  price  for  a  continuous 
trip  on  a  special  train,  but  was  misdirected 
by  an  emploxe  and  entered  another  train, 
which  left  i)efore  the  special  train,  and  was 
ejected  therefrom.  Held,  that  he  was  en- 
titled to  take  the  special  train,  and  the 
comi)any  is  liable  if  it  refused  him  passage. 
Elliotts.  Ncm  York  C.  &-  //.  A'.  A'.  Co., '53 
Jliin  78,  24  xY.   Y.  S.  R.  835.  6  N.  Y.  Sii/>p. 

Defendant  company  operated  two  lines  of 
rnafl  between  designated  pnints,  one  longer 
than  the  other,  over  which  it  charged  45 
cents  more  than  over  the  other.  Pl.-iintitl 
bought  a  ticket  over  the  shorter  route,  but 
got  a  train  over  the  longer  one.  Tickets 
designated  over  which  route  i.he  passenger 
w;is  to  travel.  The  conductor  punched  the 
ticket,  and  allowed  him  to  ric'e  the  full 
mileage,  or  the  distanc'  to  his  destination 
over  the  shorter  route,  and  ejected  him  at 
a  regular  station,  because  he  woidd  not  pay 
the  additioiud  45  cents.  Ifiid,  that  the 
conductor  was  not  obliged  to  rcm<ive  him 
from  the  cars  at  any  time  before  he  should 
arrive  at  the  point  to  which  he  was  entitled 
tf)  be  taken  on  the  ticket  upon  discovering 
the  mistake,  especially  as  the  passenger  in- 


sisted on  remaining  on  the  train  ;  and  that 
the  plaintiff,  having  taken  this  train  through 
his  own  inattention,  his  voluntary  continu- 
ance on  it,  after  being  fully  notified  of  the 
consequences,  must  be  fleemed  an  election 
on  his  part  to  abide  by  the  regulation  of 
the  company.  Adwin  v.  New  York  C.  &^ 
H.  R.  R.  Co.,  60  lUxrh.  (X.  )'.)  590. 

Plaintiff  approached  a  station  and  w:  s 
told  by  the  depot  master  that  either  of  the 
two  trains  about  ready  to  start  would  take 
him  to  his  destination.  He  entered  one, 
but  ascertained  that  it  was  a  chartered 
train,  and  the  person  liaving  it  chart ered 
objecting,  he  was  ejected  therefrom.  There 
was  nothing  outwardly  to  distinguish  it 
from  the  regular  train.  Held,  that  as  be- 
tween the  passenger  and  the  comjiariy  he 
was  rightfidly  on  the  train  ;  and  the  act  of 
[)utting  him  off  was  the  ac.  the  company, 
though  prompted  by  the  p>.  .011  having  the 
train  chartered,  and  it  was  liable  tlicrefor. 
Martin  v.  Xeu<  York  C.  &^  //.  R.  R.  Co.,  i 
N.  Y.  S.R.  738. 

A  passenger  holding  a  ticket  boardctl  a 
train  which  did  not  stop  at  his  destination. 
He  was  put  off  at  the  last  station  before 
reaching  his  destination,  where  he  was  sub- 
ject to  great  exposure  and  inconvenience. 
//eld,  that  a  failure  of  the  conductor  to  in- 
form him  at  the  first  opportunity  that  the 
train  woidd  not  stop  at  his  place  of  distina- 
tion,  so  that  he  might  have  stojjped  at  an- 
other place  where  he  could  have  had  better 
accommodations,  would  not  render  the 
company  liable,  Te.vas  &^  /'.  A'.  Co.  v. 
Liidhvn,  57  Fed.  Rep.  481. 

The  manner  and  worrls  of  the  conductor 
in  removing  a  passenger  from  a  train,  in 
the  absence  of  violence  or  wilful  miscon- 
duct, are  not  actionable.  So  where  a 
woman  was  traveling  with  two  small  chil- 
dren and  entered  a  first-class  train,  when 
she  held  a  second-class  ticket,  and  was  put 
off  by  the  conductor  and  stayed  all  night 
at  a  hotel,  and  was  returned  next  day  on 
money  collected  from  the  citizens,  and  ner- 
vous prostration  followed — held,  that  she 
could  not  recover  from  the  company,  wheie 
her  own  evidence  showed  that  the  sickness 
resulted  from  the  rough  manner  in  which 
the  conductor  spoke  to  her,  and  a  remark 
about  sending  her  to  a  hospital  in  a  patrol 
wagon.  Ntnu  York,  L.  E.  &•  W.  R.  Co.  v. 
Bennett,  50  Fed.  Rep.  496,  6  U.  S.  A  pp.  i ,  I 
C.  C.  A.  544.  -yuniiNC  Philadelphia,  \V.  & 
B.  R,  Co.  V.  yuigley,  21  How.  (U.  S.)  213. 
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5.  Disorderly  Conduct. 

42.  Ill  fifoiMTsil.* — Miscionduct  on  the 
part  of  a  jjassenger  may  justify  the  carrier 
ill  cjectiiit;  liiiii  from  the  tram,  but  this 
pL'iialiy  for  iiiiscoiuiuct  slioukl  not  he  un- 
reasonably or  oppressively  enforced.  Chi- 
•■■{i^'\  A'.  I.  &-  J'.  A'.   Co.   V.  yuir/i/i,  16  ///. 

A  conductor  may  eject  a  passenger  who 
conducts  himself  in  a  disorderly  manner  to 
the  annoyance  oi  his  Icllow  passengers. 
J't-ofi/c-  V.  Cciry/,  3  /'cirA:  Cr.  dX.   1 '.)  326. 

It  is  error  to  chari^e  thai  a  conductor  lias 
no  authority  to  eject  a  passenger  fur  mis- 
coiuhict  except  when  it  is  such  as  to  dis- 
turb the  peace  and  safety  of  othei'  passen- 
gers. rt'0/>/,:  V.  Caryl,  { Park.  Cr.  {N.  Y.) 
326. 

Notorious  gamblers  known  as  nionte- 
men,  whose  purpose  in  traveling  is  to  ply 
their  vocation,  may  be  excluded  from  the 
train.  '17iurston  v.  Union  l\ic.  K.  Co.,  4 
Dill.  (U,  S.)  321.  — Rkvikwkd  in  LcmontT/. 
Washington  &  (i.  R.  Co.,  1  .-\m.  &  Eng.  R. 
Cas.  263,  I  Maci<ey  (D.  C.)  iSo. 

The  carrier  may  remove  a  passenger  from 
one  car  to  anotiier  on  account  of  his  mis- 
conduct. Marquette  v.  Chicago  <S>-»  A'.  \V. 
R.  Co.,  33  Io7(.'a  562. 

'riiougli  a  passenger,  in  the  first  instance, 
renders  himself  liable  to  be  ejected  from  the 
cars  on  account  of  his  disorderly  conduct, 
if  the  company's  employes  use  unnecessary 
f>)rce  and  violence  therein,  the  coinp;uiy 
will  be  liat)le  in  vindictive  diunages.  Phila- 
delphia, W.  &^  B.  R.  Co.  V.  LarA-in,  47  A/d. 

I55- 

When  a  passenger  by  his  conduct  unfits 

iiimself  to  be  a  passenger,  it  becomes  the 
duly  of  the  carrier  to  remove  him,  and  in  so 
removing  him  tiie  servants  are  acting  in  the 
line  of  their  duty,  and  tiie  carrier  is  respon- 
sible to  iiim,  tlujugh  no  longer  a  passenger, 
for  any  unnecessary  force,  though  wanton 
and  malicious,  in  elVccting  such  removal ; 
but  for  whatever  occurred  after  his  expul- 
sion the  carrier  is  no  longer  responsible  ; 
and  where  it  is  uncertain  whether  the  wrong 
complained  of  was  infiicted  in  the  course  of 
the   expulsion   or  after  its  completion,  it 

*  See  also  Carriage  of  Fassenckrs,  85. 

F,xpiilsion  for  misbehavior,  see  notes,  18  Am. 
&  Eno.  R.  Cas.  3S6;  1  L.  R.  A.  513. 

Misconduct  of  passengers  and  evading  pay- 
nicni  of  fares  distinguished,  see  note,  i  L.  R.  A. 
513- 


should  be  submitted  to  the  jury,  under 
proper  instructions  suggested  in  the  opin- 
ion. £a<ls  V.  Metropolitan  R.  Co.,  43  Mo. 
App.  53ft. 

4;$.  Driiiikcii  and  boisterous  pas- 
sengers.*— A  company  is  justifiable  in 
ejecting  a  pas^  -nger  from  a  train  who  en- 
ters it  armed  with  a  pistol,  and  intoxicated, 
and  where  he  uses  language  that  is  threaten- 
ing, and  his  conduct  is  disorderly.  Culf, 
C.  *S-»  S.  F.  R.  Co.  V.  Adams,  3  Tc.x.  .Ipp. 
{Civ.  Cas.)  493. 

It  is  nut  only  the  right  of  a  conductor  to 
expel  from  a  train  a  ilrunken,  unruly,  bois- 
terous passenger,  but  when  such  a  person 
endangers  by  his  acts  the  lives  of  people,  it 
is  the  duty  of  such  c  tductor  to  remove 
such  passenger  in  or  .  to  protect  others 
from  vi<jlence  and  danger.  Rail'vay  Co.  v. 
Vallehy,  32  Ohio  St.  345. 

Where  the  coiuUict  of  a  passenger  is  such 
as  to  alarm  or  insult  the  other  passengers, 
interfere  witli  the  management  ot  the  train, 
or  endanger  the  safety  of  the  passengers  or 
those  in  charge  of  the  train,  it  is  not  only 
the  right  but  the  duty  of  the  conductor  to 
eject  him,  and  the  company  is  not  liable 
for  any  injury  that  may  result;  and  this  rule 
applies  to  an  intoxicated  person,  although 
lie  may  not  be  able  to  take  care  oi  himself, 
and  although  he  was  linown  to  be  intoxi- 
cated when  received  as  a  passenger.  Louis- 
ville (S~»  A'.  R.  Co.  v.  Logan,  88  Ay.  232,  10 
S.  JV.  Rep.  655.— Distinguishing  Louis- 
ville, C.  tSi  L.  R.  Co.  V.  Sullivan,  81  Ky.  624. 

The  conduct  of  a  drunken  passenger  on 
a  train  being  so  ofTensive  and  dangerous, 
both  to  the  conductor  and  other  passengers, 
as  to  require  his  expulsion,  the  company 
was  not  required  to  take  him  to  the  next 
station  before  putting  him  c>ff,  even  though 
he  was  so  intoxicated  as  not  to  be  able  to 
take  care  of  himself,  which  does  not  appear. 
All  that  was  required  of  the  company  was 
to  use  no  more  force  than  was  reasonably 
necessary  for  tlic  purpose,  and  to  place  liiin 
off  the  track  out  of  the  way  of  that  train  ; 
and  the  company,  having  exercised  proper 
care  in  putting  him  off,  is  not  liable  by 
reason  of   the  fact  that  he  went  upon  the 

*  Consult  also  Carriage  of  Passkngers, 
312,  .JIS. 

Expulsion  of  intoxicated  passengers,  see  note, 
21  Am.  &  Eng.  R.  Cas.  42S. 

Exposure  of  drunken  passenger  to  danger  by 
ejecting  him  from  train,  see  note,  tg  L.  R.  A, 
327- 


Tf- 


EJECTION    OF   PASSENGERS,  44, 45. 


189 


track  and  was  run  over  by  another  train. 
Louhville  &>  X  R.  Co.  v.  Logan,  88  Ky.  232, 
10  S.   W.  Kfp.  655. 

Wliere  it  appeared  that  a  passenger  was 
drunk  and  disorderly,  usin<;  indecent  lan- 
innii^e  to  the  annoyance  of  the  other  passen- 
gers ;  that  lie  was  requested  to  be  quiet, 
and  refused,  and  thereupon,  before  he 
reached  his  destination,  the  conductors  of 
the  train,  who  were  also  railroad  police  offi- 
cers, not  intending  to  arrest  him,  but  to  re- 
move him,  so  as  to  protect  the  other  passen- 
gers from  annoyance,  removed  him  from  the 
car  in  which  he  was  riding  at  an  intermedi- 
ate station,  and  carried  him  along  the  plat- 
form to  the  baggage  car,  which  w-as  the 
third  car  forward,  using  only  reasonable 
force;  and  that  he  rode  in  the  baggage  car 
to  ins  destination  withf)ut  attempting  orex- 
pressing  any  desire  to  leave  the  train — held, 
that  it  was  the  right  and  duty  of  the  de- 
fendant's servants  thus  to  remove  theplain- 
tifT,  without  arresting  hi  .1,  as  provided  in 
Mass.  Pub.  St.  ch.  103,  ^  18.  Sullivan  v. 
Old  Colony  R.  Co.,  148  Mass.  119,  18  N.  E. 
Rep.  678. 

44.  Use  of  i)rofaiie  aiid  alui.sivi;  lan- 
y:iia{;e. — Grossly  profane  or  indecent  lan- 
guage may  be  a  sufficient  ground  for  expul- 
sion of  a  passenger  from  a  train.  People  v. 
Caryl,  3  Park.  Cr.  {N.  Y)  326. 

With  or  without  a  ticket,  a  passenger  has 
no  right  to  remain  on  a  train  and  be  car- 
ried when  he  is  disorderly  or  uses  any  ob- 
scene, profane,  or  vulgar  language.  Peavy 
V.  Gcori^ia  R.  &>  B.  Co.,  yj  Am.  d—  Eng.  R. 
Cas.  1 14,  81  Ga.  4S5,  8  S.E.  Rep.  70. 

A  passenger  who  used  profane  and  ob- 
scene language  in  the  presence  of  othci  pas- 
sengers, because  his  ticket  did  not  take  him 
to  the  proper  station  and  a  twenty-cent  fare 
was  demanded,  was  properly  ejected  from 
the  train.  Cln'rago,  B.  6~»  (>.  R.  Co.  v. 
GriJJin,  63  ///.  499. 

\  passenger  who,  because  not  furnished  a 
seat  in  a  car  already  filled  with  passengerfi, 
abused  the  conductor  in  a  violent  manner 
and  with  profane  language,  and  struck  said 
conductor  in  a  violent  and  angry  manner, 
without  any  excuse  whatever,  was  properly 
cjec'i  d  from  tne  train  on  account  of  such 
misrc^nfluct  and  his  refusal  to  pay  his  faro 
or  deliver  his  ticket.  Pitlshurgh,  C.  <5-»  .S7. 
/.  R.  Co.  v.    \'an  Houten.  48  Ind.  90. 

While  a  carrier  is  held  to  a  rigid  account- 
ability as  to  its  duties  towards  its  passen- 
gers, therj   rest  also  upfin  the  passengers 


certain  duties.  They  must  not  be  offensive, 
vulgar,  obscene,  or  coarsely  disagreeable  to 
their  fellow  passengers.  It  is  expected  of 
them  that  they  demean  themselves  in  suoh  a 
way  as  not  to  outr^igc  the  feelings  of  fcMow 
passengers  or  expose  tliem  to  suircrini;  or 
danger.  If  they  fail  in  this,  the  trainmen 
may  remove  them.  Murphy  v.  Western  £-» 
A.  R.  Co.,  21  Am.  &>  Eng.  R.  Cas.  258,  23 
Ecd.  Rep.  637. 

But  a  company  cannot  justify  the  act  of 
its  conductor  in  expelling  a  passenger  who 
has  jiaid  his  fare,  on  account  of  his  having, 
in  the  heat  of  passion,  when  he  was  falsely 
charged  with  the  failure  to  pay,  used  im- 
proper language,  such  as  swearing  in  the 
presence  of  female  and  other  passengers  in 
a  loud  tone  of  voice.  Louisville,  N.  A.  &> 
C.  R.  Co.  v.  IVolfe,  47  Atn.  &-  Eng.  R.  Cas. 
630,  128  /nd.  347,  27  A'.  E.  Rep.  606. — Fol- 
lowed IN  Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
V.  Russ,  57  Fed.  Rep.  822. 

6.  Sick  and  Insane  Passengers. 

45.  Insane  passens'oi'S.* — While  car- 
riers may  refuse  to  take  a  passenger  wdio  is 
drunk  or  insane,  or  whose  character  is  bad, 
they  cannot  expel  him  after  he  is  admitted 
and  his  fare  taken,  unless  he  misbehaves  after 
the  journev  begins.  Pearson  v.  Duane,  4 
IVa.l.  {(/.  S.)  605.— DlSTiNGUlSHLD  IN  Le- 
mon V.  Washington  &  G.  R.  Co.,  i  Am.  & 
Eng.  R.  Cas.  263,  i  Mackey  (D.  C.)  180. 
FoLLOWEU  IN  Meyer  T',  St.  Louis,  I.  M.  & 
S.  R.  Co.,  54  Fed.  Rep.  116,  10  U.  S.  App, 
677,  4  C.  C.  A.  221. 

Where  an  insane  person  enters  a  train  as 
a  papsenger,  the  power  or  right  of  the  com- 
pany to  eject  him  is  not  confined  to  rases 
where  the  conduct  of  the  pers<in  is  such  as 
to  indicate  that  he  will  pr(il)al)ly  injure  the 
other  pa'.^sengers.  There  may  lie  a  rcafoii- 
able  probability  of  danger  even  when  the 
insane  person  is  silent.  Theiefore  an  in- 
struction which  limits  the  carrier's  right  to 
restrain  or  eject  an  insane  person  to  cases 
where  "the  conduct  of  the  insane  person 
indicates  danger"  is  too  narrow.  Meyer  v. 
S/.  Louis,  L  M.  &-  S.  R.  Co.,  54  Eed.  Rep. 
1 16,  10  U.  S.  App.  677,  4  C.  C.  A.  221. 

A  father  who  was  traveling  with  a  lunatic 


*  See  also  Carriage  OF  Passi:nc.k  is,  114, 
140. 

kinlil  of  ccmpany  to  exclude  passengers  be- 
cause of  apprehended  danger,  see  note,  S7  .Am, 
Due.  71O. 
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son  left  the  train  to  obtain  refreshments, 
w  itlK^Jt  givint;  notice  of  the  condition  of 
llic  son,  or  that  his  fare  liad  been  paid. 
Tlie  son  moved  t(KUiother  pari  of  the  train, 
iiiid  it  had  started  before  the  father  got 
ahoani  ami  discovered  his  son,  and  the 
I  uadiicior,  applying  to  him  for  a  ticket,  and 
Uii  knowing  his  condition  (jr  that  his 
:rkcL  had  been  sui  rendered,  ejet:ii.d  liiin 
u-.iiu  llie  train,  and  he  was  run  over  and 
killed  \>y  anotlier  train,  /.'t'/i/,  that  the 
l>ijrsiiMal  representative  (jf  the  lunatic  could 
not  maintain  an  action  against  ine  coni- 
Ijany  under  the  New  Vork  Act  of  Uccem- 
h.-r  13,  US47.  IVilletls  v.  liiijfalo  &>  R.  R. 
Co.,  14  Juxrb.  (A'.  )-'.)  5S5.— Al'l'R(JVEi)  in 
Mowrey  v.  Ct-ritral  City  R.  Co.,  66  i5arb. 
(X.  V.)  43;  Louisville,  N.  &  G.  S.  K.  Co.  v. 
Fleming,  14  Lea  (Tenn.)  128.  f)isTiN- 
ii;;isiiici)  IN  Gonzales  7A  New  York  tS:  11.  K. 
(  o.,  39  Mow.  Pr.  (N.  Y.)  407.  Rkvikweu 
l\  Hannon  v.  I5altim(jre  &  O.  K.  Co.,  24 
Md.  108;  Terry  v.  New  York  C.  R.  Co.,  22 
n.rb.  (N.  Y.)  574- 

-K».  Sick  pas.scns'-ers.* — A  person  re- 
fusing to  pay  his  fare  upon  the  demand  of 
liij  conductor  becomes  a  trespasser;  yet  to 
eject  him  from  tiie  train  wlien  he  is  in  such 
physical  or  mental  condition  as  that  serious 
b^idily  harm  may  result  from  it  is  cidpable 
negligence,  and  is  actionable.  Louisville, 
C.  &*  L.  K.  Co.  V.  Sullivan,  16  Am.  &*  A'/{i[. 
A'.  Czs.  390,  81  Af.  024. 

7.  Effect  of  Production  of  Ticket  or  Tender 
of  Fare  to  Prevent  Ejection. 

47.  In  KC»«'i'i»l- —  (i)  IVlicn  may  be 
yccted. — A  company  may  properly  expel  a 
p;;ssenger  wlio,  in  violation  of  a  by-law, 
enters  a  tram  without  having  first  paid  his 
fare  and  obtained  a  proper  ticket  and  re- 
fuses to  leave  when  required  to  do  so,  al- 
liiough  lie  had,  when  challenged  by  the 
(  onipany's  servant,  olTered  to  pay  his  fare. 
M  Carthy  v.  Dublin.  W.  &^  IV.  A.  Co.,  5  /r. 
C.  L.  244,  18  W.  R.  762. 

(2) and  ■7('/ien  not.— One   cannot  be 

ejected  wiio  offers  to  pay  his  fare,  although 
on  a  freight  train  which  is  forbidden  to 
carry  passengers,  when  such  prohibition  is 
not  brought  to  his  notice  and  the  train  is 
one  which  habitually  carries  passengers. 
Burke  v.  AMissouri  Pac.  R.  Co. ,  5 1  Mo.  App. 
491. 

*  Consult  also  Carriaue  of  Passe-noers, 
1  !  .f ,  1 45. 


Where  a  passenger  pays  his  fare  he  can- 
not be  put  oil  the  train  because  he  has  vio- 
hited  a  rule  of  the  compan}'  by  leaping  over 
the  rear  platform  in  getting  on.  The  com- 
pany had  a  riglit,  if  it  could,  to  prevent  his 
getting  on  the  car  in  that  way,  but  after  he 
was.on  he  could  not  be  punished  for  the 
manner  of  getting  on.  Smith  v.Manliattan 
R.  Co.,  45  A'.   ]-'.  .V.  R.  S65,    18  A'.   ]'.   S.ipp. 

Wheie  the  train  st^ps  at  a  regukir  siu|i- 
])i.ig  i^lacc,  and  a  i.iassL-i!L;cr,  bofi.'re  being 
ejected,  or  others  in  his  bi-haif,  oilers  to  p;'.y 
the  full  fare,  it  is  the  ilnty  1  f  the  conductor 
to  accept  it;  and  if  he  refuses  and  cjits 
the  passenger,  the  company  is  ii.ihle. 
O'Brien  v.  Xexu  York  C.  iS^  H.  R.  K.  Co.,  i 
Am.  &•  PluiT.  R.  Cas.  259,  So  A',  ]'.  236.— 
UiSTiNGUisHicn  IN  Ward  z'.  New  York  C.  & 
H.  R.  R.  Co.,  56  Hun  268,  30  N.  Y.  S.  R. 

604,    9    N.    Y.     Supp.    377.      FOLI.UWKU     IN 

Pease  v.  Delaware,  L.  cS:  \V.  R.  Co.,  26  Am. 
&  Eng.  R.  Cas.  1S5,  101  N.  Y.  367,  54  Am. 
Rep.  699. 
48.  After  oxptilsioii  bctyuii.*  —  (i) 

li'/tcn  ejection  proper. — After  a  train  has 
been  stopped  for  the  expulsioti  of  a  passen- 
ger who  has  refused  to  pay  the  fare  de- 
manded, he  cannot  by  a  tender  of  the 
amount  demanded  reimpose  upon  the  com- 
pany the  obligation  of  the  contract  which 
he  had  violated  by  a  refusal  to  pay  in  the 
first  instance,  and  he  may  lie  rightfully 
ejected,  notwithstanding  such  tender.  Hoff- 
bauerw.  Davenport &>  A\  IV.  R.  Co.,  52  lozoa 
342,  3  N.  IV.  Rep.  121.  Georgia  S.  &^  F. 
R.  Co.  V.  Asmorc,  52  Am.  &=  Jing.  R.  Cas. 
324,  88  Ga.  529,  15  S.  E.  Rep.  13".  C Ihien 
V.  New  York  C.  <S^  Jf.  R.  R.  Co.,  i  ^Im.  &^ 
Jing.  R.  Cas.  259,  80  A'.  Y.  236.  7'icken.<i  v. 
Richmond  6^  D.  R.  Co.,  40  Am.  (S^  A"//.,'-.  A'. 
Cas.  649,  104  N.  Car.  312,  10  .S'.  F.  Rep.  556. 
—  FoLl.owiNC  Hofi'bauerT'.  r:)avenport  &  N. 
W.  ii.  Co.,  52  Iowa  i^z.— Cincinnati.  S.  &• 
C.  R.  Co.  V.  Skit/man,  13  ^Im.  (S-^  AV/;'-.  A'. 
Cas.  31,  39  Ohio  St.  444. 

The  weight  of  authority  is  that  a  passen- 
ger who  has  first  viol.ited  the  contract  of 
passage  by  a  failuie  to  pay  his  fare  at  the 
proper  time  up(;n  demand  cannot,  l)y  ten- 
dering the  fare  when   he  is  being  put  olT, 

*  Tender  of  fare  in  some  cases  is  in  lime  after 
expulsion  has  begun,  see  note,  iS  Am.  iS:  Enc.  R. 
Cas.  365. 

Right  of  passenner  to  pay  fare  after  train 
begins  to  stop  fur  the  purpose  of  ejecting  him, 
see  note,  lO  L.  R.  A.  53. 
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acquire  a  right  of  passage  ;  but  the  strict 
rule  ought,  perhaps,  to  be  conlined  to  wil- 
ful violations  of  contract,  Louisville,  X.  &■> 
(J.  S.  A'.  Co.  \'.  Ha?-}'is,  i6  Am.  &^  /i"'(V-  ^''• 
Cds.  374,  9  /-(I?  {J'l-iui.)  I  So,  42  ^hii.  Rep. 
(3oS.— OuoriNC.  O'Hrien  v.  lioston  &  W. 
K.  Co.,   15  Cjray  (Mass.)  20. 

I(  the  (ieiiiaiid  u;)on  a  passeiiL;cr  who  re- 
fuses to  pa\'  fare  is  rightful,  he  cannot  avoid 
expulsion  by  tentieriiig  the  fare  wliilst  the 
train  is  being  stopped,  or  after  Uie  slop- 
page.  Where  the  failure  of  a  passenger  lo 
have  a  ticket  is  duo,  not  to  the  non-attend- 
ance of  the  agent  at  the  ticket  ofiue,  nor  to 
other  fault  or  default  of  the  conii)any,  hut 
to  any  other  cause,  he  has  no  right  10  be 
carried  without  paying  the  higher  lawful 
rate  exacted  by  the  rules  of  the  coinjiany. 
i'norgia  S.  &^  J'.  J\.  Ok  v.  ,ls///(>r<;  52  ^l///.  &^ 
Eiig.  A'.  Cds.  324,  S.S  Cui.  529,  15  .S'.  A".  A'c/.  1 3. 

An  olYer  to  pay  fare  after  the  train  was 
slopped  for  the  jmrpose  of  expelling  the 
])assengcr  therefrom,  which  offer  was  de- 
clined by  the  c(jnductor,  will  not  entitle 
the  passenger  to  return  to  his  scat  and 
rifle.  Clark  v.  Wiliiiiugtoii  &^  \V.  K.  Co., 
iS  Am.  <S-»  J£/.x.  A.  Cus.  366,  91  A'.  Car.  506, 
49  v/w.  Ae/>.  (>47. 

If  a  passen>;er  offers  to  pay  his  fare  after 
once  having  refused,  he  is  not  entitled  to 
continue  the  journey  if  the  refusal  was 
accompanied  by  violent  or  abusive  ct)nduct 
and  the  conductor  has  stopped  the  train  to 
put  him  off.  Goiiltl  v.  Chicago.  M.  iS~»  .S/. 
P.  A'.  Co.,  5  McCrary  (f/.  t']  502,  iS  Ffd. 
A\p.  155. 

When  a  passenger,  by  an  illegal  refusal  to 
pav  fare,  renders  it  the  duty  of  the  con- 
ductor to  eject  him  from  the  car,  he  can- 
no:,  while  lacing  forciblv  ejected,  demand  a 
passage  on  the  train  byolTering  to  pay  fare. 
rciise  V.  Jh'la-diare,  L.  &•  W.  A.  Co.,  26  Am. 
6>»  i:/ig.  A.  Cas.  183,  loi  A'.  V.  367,  54  Am, 
Alp.  699  ;  reversing  1 1  Daly  350. 

Where  a  passenger  has  refused  to  exhibit 
his  ticket,  and  thereby  has  forfeited  the 
right  to  be  carried  further,  he  cannot  re- 
gain such  right  by  offering  to  show  his 
ticket  after  the  train  has  been  stoi)i)ed  to 
put  him  off.  Hiblhirdw  New  York  iS-*  E. 
A.  Co.,  15  jV.   V.  455. 

(  •) and  -iulten  not.     \  passenger  who 

refuses  to  accede  to  a  wrongful  demand  for 
fare  is  entitled  to  be  carried  on  acceding  to 
si:ch  demand,  although  the  train  may  have 
been  stopped  with  a  view  to  his  expidsion. 
Thrs  where  tiie    failure  of  a  passenger  to 


have  a  ticket  is  due  to  the  non-attendance 
of  the  ticket  agent,  or  to  other  faults  or 
defaults  of  the  company,  a  passenger  is 
entiiled  to  be  carried  at  the  ticket  rate  of 
fare.  Georgia  S.  &»  /•'.  A.  Co.  v.  Asniore, 
52. /w.  &^  Ei'g.  A.  Cas.  324,  S8  Cut.  529,  15 
.V.  /;.  Rep.  .3. 

An  .iller  to  pay  the  fan;  of  a  [jassenger 
by  ailiiid  pariy\vliile  the  coii(hii:'.(jr  is  on 
liis  way  out  wiih  tiie  passenger,  and  before 
actual  ejection,  miibi  be  accepted  by  the 
Conductor;  and  ejection  after  siii'li  offer  is 
unlawful  where  there  is  no  i:aptious,  or  fac- 
ti(jus.  or  vexatious  refusal  to  [)ay,  but  (jnly 
an  inability  growing  out  of  a  mistake. 
Jj'uixville  o^  A'.  A'.  Co.  v.  Garrelt,  3  .lu:.  £-• 
J-Jig.  A'.  Cas.  416,  8  Lea  i'l'enn.)  438,  4  r  ^/w. 
yi',/.  640.  — .Ai'iM.iKi)  IN'  Hall  7/.  Memphis  & 
C.  M.  Co.,  15  I'ed.  Rep.  57. 

(3)  Under  Mass.  Aev.  St.  cli.  39,  §  S3. — 
Under  Mass.  Rev.  St.  ch.  39,  J?  83,  gi\  ing 
railroad  companies  the  right  to  establish  all 
needful  and  proper  regulations  for  the  con- 
duct of  their  business,  a  regidation  requir- 
ing conductors  to  eject  passengers  who 
refuse  to  pay  fare,  and  not  to  accept  the 
fare  after  the  cars  have  been  stGp|)ed  for 
that  purpose,  is  authorized  ;  and  when  sued 
f.)r  ejecting  a  passenger,  such  regulation  is 
admissible  in  evidence  on  the  part  of  the 
defense.  O'Hrien  v.  Iloston  &=  IV.  A.  Co., 
15  {Gray)  Mass.  20.  — lM)i.r,()\VKi)  in  Swan 
7'.  Manchester  &  L.  H.  Co.,  6  Am.  &  Kng. 
R.  Cas.  327,  132  Mass.  116,  42  Am.  Rep. 
432.  OuoTKi)  IN  Louisville,  N.  &  G.  S.  R. 
Co.  7/.  Harris,  16  .Am.  &  Eng.  R.  Cas.  374,  9 
Lea  (Tenn.)  iSo,  42  Am.  Rep.  668.  Rk- 
viKWF.i)  IN  Stone  v.  Chicago  &  N.  W.  R. 
Co.,  47  Iowa  82. 

(4)  Illustrations. — A  passenger  sought  to 
buy  a  ticket,  but  found  the  oOlce  closed,  and 
25  cents  extra  was  demanded  for  paying  on 
the  tniin.  He  knew  the  regulations  of  the 
c<5mpany  and  the  duty  of  the  conductor  to 
make  such  demand,  but  wilfully  and  cap- 
tiously refused  to  pay  until  the  train  had 
been  stop[)ed  to  put  him  olT.  Held,  that  he 
could  not  then  reinstate  himself  by  oU'ering 
to  pay.     Hoi  >  ison  v.  Finl:,  42  J-'ed.  Aep.  787, 

An  instruction  "that  if  the  passenger 
refused  to  pay,  when  demanded,  the  fare  he 
knew,  or  ought  to  liave  known,  was  justly 
due,  and  persisted  in  such  refusal  until  the 
compaii)'  in  the  exercise  of  its  right  to  expel 
him  therefor  had  taken  ihe  necessary  steps 
to  put  him  off,  by  commencing  to  stop  ihe 
train,  or  seizing  the  person,  if  such  seizure 
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Wiis  necessary,  siicli  ijlaiiitiff  was  a  tres- 
jiasser,  and  l)y  sucli  aci  and  conduct  re- 
lic\c(l  llie  conipatiy  of  its  oliligation  lo 
carry  him,  and  lie  could  not  reimi)()se  such 
<;l)li,i;atioii  on  tiie  company  by  making  a 
t(jndt;r  of  the  sum  due  after  having  once  re- 
fiisi^d  it  for  the  purpose  and  under  the  cir- 
cumstances stated,  and  having  put  the 
company  to  the  trouble  of  the  performance 
of  acts  necessary  to  his  safe  and  proper  ex- 
pidsion" — //(■/(/,  to  b:;  a  correct  rule  under 
the  facts  of  the  case.  Atchison,  T.  &*  S.  F. 
R.  Ca.  V.  ])wiile,  4-|.  Am.  &^  Jini,^.  A*.  Cas. 
402,  44  A'ti>i.  394,  24  /'ac.  Rep.  500. 

A  carrier  is  not  required  unconditionally 
to  accept  all  persons  who  ofler  themselves 
for  transportation  and  tender  fare ;  but 
it  may  lawfully  decline  to  receive  or  carry 
those  who  knowingly  refuse  to  conform  to 
reasonable  rules,  or  after  such  refusal  may 
lawfully  eject  those  who  have  been  re- 
ceived. So  where  a  passenger  presents  an 
invalid  ticket,  and  the  conductor  informs 
him  that  he  must  eitiier  pay  or  be  put  off, 
and  he  replies  that  he  will  sue  the  company 
if  he  Is  puL  on,  ci.:d  when  the  train  stops 
before  crossing  the  track  of  another  road 
1k'  resists  an  effort  to  put  him  off  until  he 
is  on  the  ground — licld,  that  the  conductor  is 
not  reiiuired  to  desist,  or  to  receive  him 
back,  though  he  first  offered  to  pay  when 
he  had  been  removed  as  far  as  the  car  door. 
/Virvc  V.  Dt/tuvare,  L.  &*  IV.  R.  Co.,  26  .,-////. 
c^-"  Eiif;-  R.  Cas.  1S5,  loi  N.  V.  367,  54  Am. 
A'.yi.  699;  nversim;  11  Daly  350.  — Follow- 
ing O'Brien  v.  New  York  C.  &  H.  R.  K. 
Co.,  So  N.  Y.  236;  Hibbard  v.  New  York  & 
E.  R.  Co.,  15  N.  Y.  455. 

FlaintilT  was  riding  on  a  commutation 
ticket  that  provided  that  the  coupons 
sliould  be  void  if  detached.  On  a  cenain 
occasion  plaintiff  detached  the  coupons 
hinisilf  in  the  [)resencc  of  the  conductor, 
either  wholly  or  partially,  an'l  while  in  the 
act  of  detaching  them  was  warned  by  the 
conductor  that  that  was  his  business. 
ILhl,  that  if  the  conductor  saw  the  cou- 
pons detached,  or  could  have  readily  ascer- 
tained by  inspection  that  they  had  been 
torn  from  the  ticket,  it  was  his  duty  to 
receive  them;  but  he  was  not  bound  to  le- 
ceive  the  detached  coupons  without  seeing 
the  ticket.  Louisville,  A'.  *?>=  G.  S.  R.  Co.  v. 
Harris,  16  ///;/.  ili-»  Awj,'-.  A'.  Cas.  374,  f)  Lea 
(  7'inii.)  I  So,  42  Am.  R,/>.  668. 

Hut  where  in  such  a  case  the  evidence 
sho'.vcd   that  the  passenger  exhibited  only 


the  detached  coupons,  and  refused  to  pay 
further  fare,  and  while  being  ejected  from 
the  train  boisterously  tendered  his  fare, 
which  was  refused,  and  he  was  jnit  off — 
/if/</,  that  he  could  not  recover  damages. 
Louisville,  N.  &^  G.  S.  R.  Co.  v.  Harris,  16 
Am.  &•  Kit^i^.  R.  Cas.  374,  9  Lea  {  J'enn.)  i  So, 
42  Am.  Rep.  668. 

Defendant,  a  railroad  conductor,  asked 
plaintiff  for  his  ticket,  to  which  the  latter 
replied  that  he  was  traveling  on  public 
business,  that  lie  had  no  ticket  or  jjass,  and 
no  money  to  pay  liis  fare.  The  conductor 
thereupon  told  plaintiff  he  would  put  him 
ofT,  and  rang  the  bell  and  stopped  the  train 
for  that  purpose.  Before  plaintiff  was 
actually  put  off  the  train,  but  after  the  bell 
was  rung,  plaintiff  tendered  his  fare,  which 
the  conductor  refused  to  accejjt.  Held,  in 
an  action  for  assault,  that  there  was  no  ne- 
cessity for  the  conductor  to  wait  a  reasonable 
time  after  demanding  the  fare  for  plaintifl 
to  pay  it,  as  the  latter  had  said  that  he  had 
no  money ;  that  the  offer  or  tender  of  the 
fare,  not  accepted  by  the  conductor,  made 
after  the  bell  had  been  rung,  was  too  late  ; 
and  that  the  conductor  had  a  right  to  put 
plaintiff  off  the  train  at  a  proper  place, 
using  no  unnecessary  force.  Thomas  v. 
Geldart,  20  New  Bran.  95. 

4J).  After  expiilKioii  coiiiplcted.*— 
(i)  Generally. —  If  a  passenger  be  ejected 
from  a  train  for  failure  to  pay  his  fare,  and 
after  the  train  is  in  motion  he  tenders  it, 
the  conductor  is  not  bcjund  to  stop  the 
train  to  receive  the  fare  and  to  take  him  on 
again;  but  if  the  tender  be  made  while  the 
train  is  standing  still  tlie  conductor  is 
bound  to  receive  the  fare  and  admit  the 
passenger.  South  Carolina  R.  Co.  v.  Xix, 
68  Ga.  S72. 

After  having  been  rightfully  ejected  frf)m 
a  train  for  a  failure  to  pay  his  fare,  insisting 
upon  a  right  to  ride  upon  an  cxi^ired  ticket,  a 
passenger  has  no  right,  upon  the  production 
and  tender  of  a  regular  ticket  to  the  con- 
ductor, which  he  had  kept  back  while  on 
the  car,  to  re-enter  the  cars  anfl  be  carried. 
State  V.  Campbell,  32  A'.  J.  L.  309. — Ri:- 
\  'i.";l,u  in  Swan  v.  Manchester  k  I^.  R. 
Co.,  6  Am.  &  Eng.  R.  Cas.  327,  132  Mass.  116, 
42  Am.  Rep.  432. 

Where  a   passenger  has   been    removed 

*  Passenger  expelled  for  non-payment  of  fare 
cannot  conlinur  to  ri(ie  on  tender  of  fpre,  see 
note,  16  Am.  &  Enc.  R.  Cas.  370. 
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from  a  train  for  failing  to  furnish  a  ticket  or 
pay  fare  as  required  by  the  rules  of  the 
company,  he  cannot  demand,  as  a  matter  of 
right,  that  lie  be  taken  back  upon  payment 
of  fare,  unless  it  be  at  a  regular  station. 
Aihon  V.  Long  Island  R.  Co.,  7  ////«  (iV.  J^.) 
■,40.  —  Distinguished  in  Ward  7/.  New 
York  C.  &  H.  R.  R.  Co.,  56  Hun  268,  30  N. 
Y.  S.  R.  604,  9  N.  Y.  Sujip.  377.  E.xi'LAiNKD 
IN  Swan  V.  Manchester  &  L.  R.  Co.,  6  Am. 
&  Eng.  R.  Cas.  327,  132  Mass.  116,42  Am. 
Rep.  432. 

But  if  the  passenger  is  put  off  at  a  regu- 
lar depot  and  gets  a  ticket,  this  constitutes 
a  new  contract,  and  will  entitle  him  to  pas- 
sage, with  a  tender  of  the  money  due  for 
passage  up  to  that  point,  and,  according  to 
some  authorities,  without  it.  Pkkcns  v. 
Richmond  &>  D.  R.  Co.,  40  Am.  &>  Eng.  R. 
Cas.  649,  104  N.  Car.  312,  10  S.  E.  Rep.  556. 

The  weight  of  authority  is  that  a  passen- 
ger, who  has  first  violated  the  contract  of 
passage  by  a  failure  to  pay  his  fare  at  the 
proper  time  upon  demand,  cannot,  by  ten- 
dering the  fare  upon  a  re-entry  after  ejec- 
tion, acquire  a  right  of  passage ;  but  the 
strict  rule  ought,  perhaps,  to  be  confined  to 
wilful  violations  of  contract.  Louisville,  N. 
&^  G.  S.  R.  Co.  V.  Harris,  16  Am.  A-*  Eng. 
R.  Cas.  374,  9  Lea  {Tenn.)  180,  42  Am,  Rep. 
668. 

(2)  Illustrations.— An  instruction  that  if 
the  jury  "  believe  from  the  evidence  that 
tile  plaintiff  refused  to  pay  the  amount  de- 
manded of  him,  but  that  such  refusal  was 
not  for  the  purpose  of  defrauding  the  com- 
pany or  unjustly  withholding  its  legal  dues, 
or  vexing,  annoying,  delaying,  or  putting  to 
inconvenience  the  company's  employes,  but 
was  done  in  good  faith,  under  a  mistaken 
belii'f  that  he  was  under  no  legal  obligations 
to  pay  all  that  was  demanded,  and  such 
honesty  of  purpose  and  belief  was  apparent 
from  the  manner,  temper,  demeanor,  and 
conduct  of  the  plaintilf,  and  the  circum- 
stances of  the  case,  the  company  was  bound 
to  accept  the  sum  previously  refused,  if  ten- 
dered at  any  time  before  the  actual  expul- 
sion, or  after  such  expulsion,  and  before 
starting  up  of  the  train,"  is  erroneous. 
Atchison,  T.  &^  S.  F.  R.  Co.  v.  Dwclle,  44 
Am.  S^  Eng.  R.  Cas.  402,  44  A'an.  394,  24 
Pac.  Rep.  500. 

Plaintiff  mislaid  his  ticket,  and  the  con- 
ductor, iifter  waiting  some  time,  stopped 
the  train  and  turned  him  off,  he  offering  to 
pay,  but  the  conductor  refusing  to  take  his 
4D.  R.  D.-13. 


fare.  Upon  an  action  agaitist  the  company 
8300  damages  was  awarded.  Held,  that  de- 
fendants were  responsible  for  the  ;icts  of 
the  "conductor"  when  not  committed  in 
excess  of  his  authority,  and  although  the 
damages  were  considered  excessive  it  being 
the  second  verdict  obtained  by  plaintiff, the 
court  would  not,  on  that  ground,  disturb 
the  verdict.  Curt  is  v.  Grand  Trunk  R.  Co., 
12  U.  C.  C.  /'.  89. 

50.  T«>ii<lcr  lH>f'orc  expiilsiuii  but 
after  refusal  to  pay.— Though  a  passen- 
ger may  have  failed  to  pay  his  fare  when 
demanded,  yet  if  before  being  eject'  '  he 
tendered  it,  it  was  the  duty  of  the  conduc- 
tor to  receive  it  and  not  eject  the  passenger. 
South  Carolina  R.  Co.  v.  Nix,  68  Ga.  572, 
Wardwell  v.  Chicago,  M.  &^  St.  P.  R.  Co., 

47  Am.  &>  Eng.  R.  Cas.  482,  46  Minn.  514, 
49  N.  IV.  Rep.  206. 

Unless  the  passenger,  by  his  violence  and 
abuse,  has  forfeited  his  right  to  remain  on 
the  train.  Gould  v.  Chicago,  M.  df  St.  P. 
R.  Co.,  5  McCrary  {U.  S.)  502.  18  Fed.  Rep. 

'S5- 

Where  a  passenger  tenders  a  conductor  a 
certain  amount  of  fare  to  be  carried  to  a 
certain  station,  which  is  less  than  the  rate 
fixed  by  the  company,  saying  he  will  pay  no 
more,  and  the  conductor  retains  a  sum  suf- 
ficient to  take  the  passenger  to  an  interme- 
diate station  and  returns  the  balance,  the 
passenger  will  have  the  right,  on  reaching 
such  intermediate  station,  to  pay  the  fare 
demanded  from  the  point  to  the  place  of  his 
destination,  and  upon  his  offering  to  pay 
the  same  he  cannot  be  put  off.  Chicago, 
B.  (S^  Q.  R.  Co.  V.  Bryan,  90  ///.  1 26. 

Although  one  who  enters  a  train  may 
have  purchased  a  ticket  entitling  him  to 
ride  thereon,  the  conductor  is  entitled  to 
have  proof  of  that  fact  by  seeing  the  ticket; 
and  if,  being  unable  to  produce  it,  he  re- 
fuse to  pay  fare,  he  may  be  ejected ;  but  an 
actual  lender  of  the  fare  before  the  train  is 
stopped  to  eject  him,  by  whomsoever  made, 
must  be  accepted.  Ham  v.  Delaivarc  <S-»  //. 
Canal  Co.,  142  Pa.  St.  617,21  All.  Rep.  1012. 

51.  Pn.yiiieiit  «»f  ba<-k  fare  as  con- 
dition of  ridiii;;  further.* —  A  rule  by 
which  railroads,  when  passengers  who  have 
no  tickets,  or  who  have  only  forfeited  tick- 
ets, are  found  on  their  trains,  require  of 
such  passengers  the  payment  of  fare,  not 

*  Payment  of  back  fare  by  passenger  as  con- 
dition cif  being  carried  further,  see  note,  16  L. 
R.  A.  55. 
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only  for  that  part  of  the  route  to  be  trav- 
eled, but  also  for  that  part  already  passed 
over,  is  a  reasonaljK;  one.  The  cotuhictor 
of  a  train  is  authorized  in  ejecting  a  [)assen- 
pcr  who  refuses  to  pay  such  back  fare,  al- 
tiiou<r|i  such  passenger,  at  the  station  where 
it  was  ()ro|iose(l  to  eject  hitn,  j)rocurefi  a 
tickot  (>r  ihc  riMiiiiiiKlcr  of  the  tri|).  Miiii- 
niiii;  V.  I.ouis'^illi-  &-•  X.  A'  Co..  52  Am.  &^ 
hih^.  A'.  C<is.  2\  3,  93  ,  Uti.  j9J,  1 1  S(i.  A'l-f).  8,  16 
/-.  A'.//.  55.-  Disi  i.NcuiMliNd  Ward?'.  New 
York  C.  \'  H.  K.  K.  Co.,  9  N.  Y.  Su|.p.  377. 

Where  a  ijussenger  has  been  ejected  for 
ni)n-])ayinent  of  fare,  he  must  pay  the  fare 
from  the  place  where  he  originally  LMtered 
the  car  in  order  to  be  entitled  to  ride 
further.  It  is  not  enough  that  he  purchase 
a  ticket  fiom  the  place  where  he  is  ejcctefl. 
Sfttitr  V.  C/i/itii^o  i5-»  xW.  IV.  K.  Co.,  47  Iowa 
82. — Rkvikwing  O'Brien  v.  Boston  &  W. 
k.  Co.,  15  (iray  (Mass.)  20. 

The  fact  that  the  passenger  at  emjitcd  to 
re-enter  the  train  with  good  intent  and 
witliout  a  purpose  to  defraud  the  con)i)any 
would  not  aid  him  to  a  recovery.  Stone  v. 
Chicago  G^  N.  W.  R.  Co.,  47  /owa  82. 

A  passenger  who  enters  a  car  at  one  sta- 
tion, and  is  pro])erly  expelled  from  it,  for 
non-payment  of  his  fare,  at  a  second  sta- 
tion, is  not  entitled  to  be  carrier!  to  a  third 
station  by  the  same  train  of  cars  by  tender- 
ing the  fare  between  the  second  and  third 
stati(jns.  Sjiuin  v.  Manchester  S^  L.  R.  Co., 
6.1)11.  &^  A'ni^r^  yi>.  Cas.  327,  1^2  J/ass.  116, 
42  yl/n.  Rep.  432.— ExPL.MN'iNc;  Nelson  v. 
Long  Island  K.  Co.,  7  Hun  (N.  Y.)  140. 
Following  O'Brien  v.  Bo.ston  &  VV.  R. 
Co.,  15  Gray  (Mass.)  20.  Rkvikwing  State 
7'.  Campl)cll,32  N.  J.  L.  309.— Rki'krred  to 
IN  Merrill  ?'.  liastern  R.  Co.,  139  Mass.  238, 
52  Am.  Rep.  705. 

When  the  passenger  gets  off  at  a  regular 
depot  and  gets  a  ticket,  this  constitutes  a 
new  contract,  and  will  entitle  him  to  pas- 
sage, with  a  tender  of  the  money  due  for 
passage  up  to  that  point.  Pickem  v.  Rh/t- 
viond  (S-  /;.  A'.  Co.,  40  Am.  Ss^  Enjr.  R.  Cas. 
649,  104  A'.  Car.  312,  ID  .S'.  A",  Re/>.  556. 

II.  TIME,  MANNER,  AND  PLACE  OF 
EJECTION. 

I.  Manner.* 
52.    Ill    {fein'ral.+  —  While    the    right 
generally  to  put  off  their  trains  persons  who 

•  Sec  also  AcKNCV,  102-Ta4^ 
t  What  constitutes  expulsion  of  passenger,  see 
5S  Am.  &  Eng.  R.  Cas.  467,  „6sir. 


refuse  to  pay  their  fare  when  requested  by 
the  coiKhictor  may  be  conceded,  that  right 
must  he  exercised  with  pr()i)er  regard  totiie 
physical  and  mental  condition  oi  the  jier- 
son,  and  also  to  the  surroundiig  circum- 
stances. Louisville,  C.  &^  /-.  A'.  Co.  v.  Siil- 
Inian,  16  Ant.  &•  /0/tf.  R.  Cas.  390,  81  AV. 
r)24.  — OutjiiNG  Kline  ?'.  Central  Pac.  R. 
Co.,  37  Cal.  400.  —  Disti-jguishku  in 
Louisville  &  N.  R.  Co.  v.  Johnson,  92  Ala. 
204;  Louisville  iS:  N.  R.  Co,  v.  Logan,  88 
Ky.  232;  Rozwadosfskie  v.  International 
'it  G.  N.  R.  Co.,  I  Tex.  Civ.  App.  487. 
OUDTKU  IN  Weightman  v.  Louisville,  N.  O. 
&  T.  R.  Co.,  70  Miss.  563. 

And  even  when  the  relation  of  carriers 
and  passenger  does  not  exist,  a  company  is 
bound  to  use  care  in  putting  a  person  off 
its  cars.     Coliimhus,    C.   &^  I.    C.   R.   Co.  v. 

Ptmu-ll,    40    Ind.    37.  —  Dl.STINGUI.SHKU    IN 

Higley  v.  Gilmer,  3  Mont.  90. 

In  putting  oil  a  disorderly  passenger  the 
company  must  not  needlessly  place  him  in 
circumstances  of  unusual  peril.  Raikuay 
Co.  V.   Valleley,  32  Ohio  St.  345. 

The  passenger  must  be  ejected  in  a  reason- 
able and  proper  manner  at  a  proper  place. 
Chicago  i5~»  .,-/.  A'.  Co.  v.  Flagg,  43  III.  364. 
Marquette  v.  Chicago  (3-»  A'.  \V.  A*.  Co.,  33 
hnva  562.  International  ^S^»  G.  N.  R.  Co.  v. 
Has  sell,  21  Am.  &^  I'-ng.  R.  Cas.  315,  62 
Tex.  256.  McGowen  v.  Morgan's  L.  <S>>  T. 
R.  iS-»  S.  Co.,  39  Ani.&^  Eng.  R.  Cas.  460,  41 
La.  Ann.  732,  6  So.  Rep.  606,  5  /,.  A',  ^i.  S17. 

While  the  right  may  be  accorded  to  car- 
riers to  make  all  needfid  rules  and  regula- 
tions which  are  reasonable  for  the  guidance 
of  its  agents  in  managing  and  conducting 
its  trains,  with  power  of  expulsion  there- 
from of  any  passenger  who  wilfully  violates 
such  rules,  still  this  right  must  be  exercised 
always,  if  not  in  subordination  to,  yet  in 
connection  with,  other  rights  secured  to  the 
passenger,  who  is  entitled,  by  his  contract, 
to  be  on  the  train  as  a  passenger.  Among 
these  recognized  rights  of  the  passenger  is, 
not  only  to  be  safely  and  promptly  carried 
to  his  flestination,  but  to  be  treated  by  the 
servants  and  agents  of  the  carrier  with 
kindness,  respect,  courtesy,  and  due  consid- 
eration, and  to  be  protected  against  insult, 
indignity,  and  abuse  from  both  the  agents 
and  other  passengers.  McGinnis  v.  Mis- 
souri Pac.  R.  Co.,  21  Mo.  App.  399.— Quot- 
ing Trigg  V.  St.  Louis,  K.  C.  &  N.  R.  Co., 
74  Mo.  147;  Marshall  v.  St.  Louis,  K.  C.  & 
N.  R.  Co.,  78  Mo.  610, 
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Under  Wagn.  Mo.  St.  307,  §  28,  authoriz- 
ing conductors  to  remove  passengers  wlio 
refuse  10  pay  fare,  or  wiio  shall  beiiave  in 
an  offensive  manner,  the  company  is  liable 
for  any  injuries  resulting  to  the  jjassenger 
from  the  negligent  or  improper  manner  in 
which  he  is  removed.  Pt-rkins  v.  Missouri, 
K.  &^  T.  A'.  Co.,  55  A/o.  201. — f'oi.i.oWKi) 
IN  Travers  v.  Kansas  l^ic.  R.  C<j.,  63  Mo. 
421. 

Under  the  general  rule  tiiat  a  master  is 
liable  for  an  injury  to  a  third  person  done 
by  a  servant  within  the  scope  of  iiis  em- 
ployment, resulting  from  any  abuse  of 
aiitlioriiv  or  from  any  error  of  judgment  or 
mistake  (A  hicts,  as  well  as  those  resulting 
from  the  negligent  or  reckless  performance 
of  his  duties,  a  company  is  lial)le  to  a  pas- 
senger, where  any  abuse  o'  authority  of  the 
c  )  iductor  in  ejecting  him  is  shown,  though 
acting  under  instructions  to  eject  all  per- 
sons who  fail  to  produce  a  ticket  or  pay 
fare,  using  as  little  force  as  may  be  neces- 
sary. Hainilton  v.  Third  Ave.  K.  Co.,  13 
Alb.  I'r.  N.  S.  {iX.  V.)  318. 

Where  a  conductor  has  no  reasonable 
ground  to  believe  that  a  pr.ssenger  who  re- 
fuses to  pay  his  fare  is  too  infirm,  by  reason 
of  his  intoxication,  to  reach  a  place  of 
safety  after  he  is  ejected,  the  company  is 
not  liable  for  the  death  of  such  a  passenger 
caused  by  his  freezing.  The  evidence  in 
this  case  does  not  show  that  there  wa.  any- 
thing to  excite  a  reasonable  apprciicnsion 
on  the  part  of  the  conductor  that  the  pas- 
senger would  be  unable  to  walk  to  a  house 
or  to  his  home  after  he  had  been  ejected  at 
a  place  near  a  dwelling,  as  required  by  stat- 
ute. Nor  is  the  conductor  bound  to  act  on 
an  off-hand  opinion  ventured  by  another 
passenger  as  to  the  deceased's  condition 
and  itop  the  train  and  hunt  for  or  ])ick  up 
such  ejected  passenger.  /\osi-i;ian  v.  Caro- 
lina C.  A*.  Co.,  52  Am.  <5»  Eng.  A\  Cas.  638, 
112  A^  Car.  709,  16  S.  E.  Rep.  766. 

Where  a  conductor  forcibly  and  without 
excuse  removes  from  a  train  a  passenger 
who  has  paid  his  fare,  he  is  liable  for  the  as- 
sault, and  the  doctrine  of  respondeat  superior 
applies  to  the  company.  But  where,  in  the 
course  of  such  removal,  plaintiff  slipped 
and  was  injured — held,  that  the  company 
were  not  liable,  as  his  removal  was  not  the 
proximate  but  tiie  remote  cause  of  the  acci- 
dent, Wil/iaiiison  v.  Grand  Trunk  A\  Co., 
17  (/.C.  C.  y.  615. 

53.  ]>liy.sical  lorce  not  a  iivvessary 


ch'iiioiit  of  tin'  eauso  of  nctioii.'*' — \ 

passenger  need  not  require  force  to  be  ex- 
erted in  his  expulsion  from  a  car  in  order 
to  secure  iiis  rights  or  to  increase  his  dam- 
ages. Atchison,  T.  &^  S.  /•'.  K.  Co.  v.  Cants, 
34  jlin.  &^  Eui;.  A'.  Cas.  2yo,  38  A'an.  608,  17 
/'ae.  Alp.  54.  iirorgia  A',  i--^  Ji.  Co.  v.  Es- 
hi-w,  47  ^/w.  iSr-»  A//;,'.  -/''■  Cas.  635,  SC)  d'a. 
641,  12  .S.  /i.  A't-p.  1061.  Southern  A'an.  J\. 
Co.  V.  A'ice,  3-1  Am.  i''-^  Eng.  A'.  Cas  316,  38 
A'an.  398,  16  J  a,  .  Rep.  817. 

If  a  passenger  is  ordered  by  the  employes 
to  leave  '.he  car  he  has  the  «aine  rights  as  If 
he  had  Ijicn  expelled  fr(  !ii  thi;  car  by  force. 
Tui'man  J'a/acf  Ca>  to.  v.  Lee,  49  ///.  App. 

75- 

All  that  the  passenger  need  do  is  to  ex- 
press his  dissent  to  the  unlawful  demanfl 
made  u|)on  him.  Atchison,  T.  6^  .S'.  /•".  A'. 
Co.  V.  Cants,  34  ^Im.  &■•  A'i!<^.  A'.  Cas.  290, 
38  A'an.  608,  17  I'ac.  Rep.  54. 

Wl'.ile  a  mere  direction  or  command  by 
the  servant,  requiring  one  who  had  entered 
a  train  other  than  a  passenger  train  to  leave 
it,  would  not  amount  to  force,  yet  if  the 
latter  acted  under  fear  of  it,  the  effect  upon 
his  mind  was  the  s  mie,  and  a  rec(jvery  for 
an  injury  sustained  in  obeying  the  order 
would  not  be  prevented  by  the  fact  that  no 
physical  force  was  used.  South-iUestern  R. 
Co.  V.  .^iiij^letoii,  (ij  Ga.  306. 

If  before  or  after  the  train  reached  a  cer- 
tain station  a  passenger  is  ordered  by  the 
conductor  to  get  off'  at  that  station,  the  order 
seeming  to  be  peremptory  and  the  passen- 
ger so  understanding  it,  he  may  yield  to  the 
conductor's  authority  and  leave  the  train  at 
the  station  indicated,  though  the  conductor 
be  not  immediately  present  when  this  is 
done.  In  such  case,  if  the  passenger  acts 
contrary  to  his  own  will  and  in  obedience 
to  the  conductor's  command,  he  is  coerced, 
and  is  entitled  to  redress  for  his  expulsion. 
Georgia  R.  &'  B.  Co.  v.  Eskew,  47  Ant.  &> 
Enir.  R.  Cas.  635,  86  Ga.  641,  12  S.  E.  Rep. 
1061. 

For  any  breach  of  contract  or  gross  neg- 
ligence on  the  part  of  the  conducior  or 
other  employes  of  the  company,  redress 
must  be  sought  in  the  courts  rather  than  by 
the  strong  arm  of  the  person  who  thinks 
himself  about  to  be  deprived  of  his  rights 
by  being  ejected  from  the  train.  Southern 
Kan.  R.  Co.  v.  Rice.  34  Ant.  &~'  Eng.  R.  Cas. 
316,  38  Kan.  398,  16  Pac.  Rep.  8 17. 

*  See  also  ftost,  78. 
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Plaintiff  bought  tickets  limited  to  thirty 
dnvs,  and  offered  them  for  passage  after 
that  time,  claiming  a  special  contract  with 
the  agent  selling  them  that  they  would  be 
good  at  any  time.  Acting  under  a  regula- 
tion of  the  company  requiring  passengers 
to  pay  conductors'  rates  or  to  be  ejected, 
the-  conductor  demanded  pay,  which  was 
refused,  and  the  passenger  insisted  that  he 
would  not  leave  the  train  uidess  expelled  by 
force,  //c/ii,  that  he  had  no  right  to  insist 
on  the  use  of  force  as  a  foundation  for  a 
suit  for  damages;  and  where  such  force  di- 
rectly contributes  to  his  injuries  it  is  his 
own  fault,  and  he  cannot  recover  therefor. 
//,f//  V.  Memphis  &^  C.  R.  Co.,  9  Fed.  Rep. 
585. 

A  passenger  rightfully  traveling  upon  his 
ticket  is  not  bound  to  pay  fare  wrongfully 
demanded,  or  to  leave  the  train  on  the  con- 
ductor's order,  at  the  peril  of  not  being 
able  to  recover  damages  for  an  assault  com- 
mitted in  expelling  him  by  force.  Dancey 
v.  Grand  Trunk  R.  Co.,  19  Ont.  App.  664. 

54.  Right  to  employ  necessary 
I'ort'O.* — (i)  Generally. — For  cause  a  pas- 
senger may  be  ejected  at  a  proper  place,  with 
use  of  such  force  as  is  necessary  for  the 
pur[)ose.  Chicago,  R.  I.  &•  P.  R.  Co.  v. 
Herring,  57  ///.  59.  State  v.  Chovin,  7  lo^va 
204.  Li/lis  V.  St.  Louis,  K.  C.  &^  N.  R.  Co., 
64  Mo.  464.  State  v.  Overton,  24  N.  J.  L. 
435.  Moore  v.  Columbia  &^  G.  R.  Co.,  38 
So.  Car.  I,  \6  S.  E.  Rep.  781.  Thurston  v. 
Union  Pac.  R.  Co.,  4  Dill.  (U.  S.)  321. 

If  a  conductor  attempts  to  exclude  from 
a  car  a  person  who,  by  law  or  the  rules  of 
the  company,  has  no  right  to  ride  upon  the 
car,  he  has  no  right  to  use  more  force  or 
violence  than  is  necessary  to  accomplish  his 
purpose.  State  ".  7\'oss,  26  yV.  /.  L.  224. 
Louis^iille  (S-*  N.  R.  Co.  v.  Johnson,  yj  Am. 
&>  Eng.  R.  Cas.  611,  92  Ala.  204,  9  So.  Rep. 
269.  Havens  v.  Hartford  &■'  N.  H.  R.  Co., 
28  Conn.  69.  South  Fla.  R.  Co.  v.  Rhodes, 
37  y/w.  &>  Eng.  R.  Cas.  100,  25  Fla.  40,  3 
L.  R.  A.  733,  5  -S",).  Rep.  633.  Chicago,  B.&^ 
Q.  R.  Co.  V.  Griffin.  68  ///.  499.  Pennsylva- 
nia R.  Co.  V.  Connell,  18  Am.  cS-*  Eng.  R. 
Cas.  339,  112  ///.  295,  54  Am.  Rep.  238, 
Falkner  v.  Ohio  &^  M.  R.  Co.,  55  Ind.  369. 
Marquette  v.  Chicago  <S^  N.  IV.  R.  Co.,  33 
fowa  562.  Louiiville  iS-*  A'.  R.  Co.  v.  Logan, 
88  Ky.  232,  10  ,■>".  \V.  Rep.  655.     McClure  v. 

*  Degree  of  force  that  may  be  used  in  ejecting 
a  passenger  from  a  train,  see  58  Am.  &  Eng.  R. 

Cas.  4(7,  abstr. 


Philadelphia,  W.  (S-  B.  R.  Co.,  34  Md.  532. 
Philadelphia,  W.  &^  B.  R.  Co.  v.  Larkin,  47 
Md.  155.  Eads  V.  Metropolitan  R.  Co.,  43 
Mo.  App.  536.  Kellett  v.  Chicago  iS-  A.  R. 
Co.,  22  Mo.  App.  356.  People  v.  Caryl,  3 
Park.  Cr.  {N.  Y.)  326.  Roseman  v.  Carolina 
C.  R.  Co.,  52  AulG^  Eng.  R.  Las.  638.  112 
N.  Car.  yog,  16  5.  E.  Rep.  766.  Pickens  v. 
Richmond  &>  D.  R.  Co. ,  40  Am.  &^  Eng.  R, 
Cas.  649,  104  A^.  Car.  312,  10  6".  E.  Rep.  556. 
— Distinguished  in  Browne  v.  Raleigh  & 
G.  R.  Co.,  108  N.  Car.  -^^.—Peabody  v.  Ore- 
gon R.  &*  N.  Co.,  47  Am.  Sr'  Eng.  R.  Cas. 
598,  21  Oreg.  121,26  Pac.  Rep.  1053.  Moore 
V.  Columbia  6r*  G.  R.  Co.,  58  Am.  <&-  Eng.  R. 
Cas.  493,  38  So.  Car.  i,  16  S.  E.  Rep.  781. 
Gulf,  C.  &-  S.  F.  R.  Co.  V.  Moody,  3  Tex. 
Civ.  App.  622,  22  S.  IV.  Rep.  1009.  Gulf, 
C.  &>  S.  F.  R.  Co.  V.  Kuenhle,  4  Tex.  App. 
(Civ.  Cas.)  427,  16  5.  W.  Rep.  177.  Breen 
V.  Texas  &^  P.  R.  Co.,  50  Tex.  43.  McKay 
V.  Ohio  River  R.  Co.,  44  Am.  &•  Eng.  R. 
Cas.  395,  34  IV.  Fa.  65,  1 1  S.  £.  Rep.  727- 
Yorton  v.  Milwaukee,  L.  S.  &*  W.  R.  Co.,  6 
Am.  &*  Eng.  R.  Cas.  322,  54  Wis.  234,  1 1 
A^,  IV.  Rep.  482,  41  Am.  Rep.  23.  Murphy 
V.  Western  &'  A.  R.  Co.,  21  Am.  &*  Eng.  R. 
Cas.  258,  23  Fed.  Rep.  637. 

A  demand  for  fare  by  a  conductor  must 
be  obeyed  or  the  passenger  must,  at  the 
conductor's  request,  leave  the  train  in  a 
jjeaceablc  manner.  If  he  refuses  so  to  do, 
he  cannot  recover  damages  for  the  use  of 
necessary  force  in  ejectin-?;  him  from  the 
train,  unless  the  expulsion  was  malicious 
or  wanton.  Chicago,  R.  /.  &*  P.  R.  Co.  v. 
Brisbane,  24  ///.  yipp.  463. 

(2)  Illustrations.— ^A  passenger  entered  a 
chair  car  when  his  ticket  only  admitted  him 
to  a  first-class  passenger  car,  which  was  pro- 
vided for  him,  and  he  was  invited  to  take  a 
seat  therein  ;  and  after  a  refusal  to  move,  or 
to  pay  the  extra  fare  demanded  for  riding  in 
a  chair  car,  he  was  removed.  Held,  that  if 
nr  more  force  was  used  than  necessary  in 
removing  him,  he  could  not  recover  dam- 
ages. IJ'r/ght  V.  California  C.  R.  Co.,  78 
Cal.  360,  20  Pac.  Rep.  740. 

Where  a  conductor  refuses  to  recognize  a 
round-trip  excursion  ticket  which  has  been 
sold  and  transferred,  when  no  restrictions 
as  to  its  transferability  appear  upon  its  face, 
and  attempts  to  eject  a  passenger  by  force  for 
non-payment  of  {?irc— held,  that  the  carrier 
is  liable  for  an  assault.  Carsten  v.  Northern 
Pac.  R.  Co.,  44  Am.  <S-  Eng.  R.  Cas.  392,  44 
Minn,  454,  47  A^.  W.  Rep.  49. 
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Under  a  statute  providing  that  "any  pas- 
senger refusing  to  pay  his  fare  may  be  put 
out  of  the  cars,  using  no  iinnccessary  force  " 
—//(?/(/,  that  the  train  officers  must  first  re- 
quest one  peaceably  in  a  car  to  leave  it  be- 
fore using  force  and  violence  to  put  him 
out.  Farciucll  v.  Grand  Trunk  R.  Co.,  15 
U.  C.  C.  J'.  427. 

55.  C'oiMliu'tor  iiisiy  ropel  iarec 
Avitli  tbreo.^A  conductor  may  cj<'ct  a 
tri'si>asser  from  a  train,  and  in  doing  so  may 
use  such  force  as  is  necessary,  and  wliile  so 
acting  he  may  resist  assault,  meet  force  with 
force,  and  continue  to  strike  until  danger 
to  himself  is  averted,  and  will  not  be  liable 
unless  the  injuries  inflicted  by  him  were 
greatlv  disproportionerl  to  the  assault,  or 
were  done  wantonly  and  maliciously.  Moore 
v.  Coluwhia  &«  G.  R.  Co.,  58  Am.  &^  Hng-  R- 
Cas.  493,  38  So.  Car.  i,  16  S.  E.  Rep.  781. 

If  a  disorderly  passenger  defies  the  con- 
ductor, draws  a  pistol,  and  thereby  induces 
tlie  conductor  to  arm  in  order  to  expel  him 
from  the  train,  and  if  after  expulsion  he  still 
uses  grossly  obscene  and  profane  language, 
reeking  with  insult,  on  which  a  mutual  com- 
bat with  pistols  ensues,  the  railroad  com- 
pany is  not  liable  for  the  consequences, 
tliough  the  expelled  passenger  be- wounded 
in  the  conflict,  even  if  the  conductor,  ex- 
cited by  danger  and  irritated  by  insult,  be 
not  fully  excusable  for  the  shooting.  It  is 
unjust  to  a  ma.-ter  wrongfully  to  unfit  his 
servant  for  exercising  the  care  and  prudence 
which  arc  essential  in  guarding  the  master's 
interests  and  performing  the  servant's  duty. 
Peavy  v.  Georgia  R.  lS^»  />'.  Co.,  37  Air.  (Sr^ 
Eiig.  R.  Cas.  1 14.  81  Ga.  485,  8  S.  E.  Rep.  70. 

5<(.  Uiulc  niid  abusive  Iniij^iin^c  of 
eomluetor.— The  method  by  which  a  car- 
rier of  passengers  enforces  its  reasonable 
regulations  must  be  itself  reasonable,  and 
ire(.'  not  only  from  all  unnecessary  force, 
iiut  likewise  .roin  all  unnecessary  indignity 
to  the  passenger;  but  where  a  person  is 
ejected  from  a  train  because  of  his  refusal 
to  pay  fare,  or  to  produce  a  ticket  on  demand 
of  the  conductor,  or  to  leave  the  train,  he  is 
not  entitled  to  recover  of  the  corrnany  be- 
cause of  unnecessarily  insulting  anu  abusive 
language  addressed  to  himb\  theconductor 
while  ejecting  him,  there  being,  in  such 
case,  no  proof  that  the  relation  of  passen- 
ger and  carrier  existed  between  the  parties. 
Memphis  <&*  C.  R.  Co.  v.  Benson,  31  Am.  (S«» 
Eng.  R.  Cas.  112,  85  Tenn.  627,  4  Am.  St. 
Rep.  776,  4  5.   W.  Rep.  5. 


Where  a  passenger  was  returning  from  a 
trip,  using  the  latter  part  of  a  round-trip 
ticket,  which  was  required  to  be  stamped  at 
the  company's  ofllce  before  starling  on  the 
return  trip,  but  which  the  passenger  failed 
to  have  done,  a  conductor  on  the  road 
ejected  the  passenger.  She  testified  that  in 
putting  her  off  the  conductor  used  no  force, 
but  "lalkt'd  loud  and  ungenticmanly,"  and 
acted  very  unmannerly  before  all  the  passen- 
gers in  a  crowded  car.  This  was  fully 
denied  by  the  condurtor.  Held,  that  a  ver- 
dict for  plaintiff  would  not  be  disturbed,  the 
court  having  charged  the  jury  to  find  for 
plaintiff  if  the  conductor  used  unnecessary 
force  or  violence  or  in  any  way  ill-treated 
her.  Gulf,  C.  A-*  S.  F.  R.  Co.  v.  Kiienltle,  4 
Tex.  App.   (Civ.   Cas.)  427,   16  S.  IV.    Rep. 

^77- 

57.  Wnntoii  niid  inalicioiis  acts  of 
foiHluctor.— (i)  Compaity  when  liable. — 
It  is  within  the  scope  of  the  general  author- 
ity of  a  conductor  to  remove  persons  from 
the  cars  who  get  on  wrongfully  ;  but  if,  in 
so  doing,  he  does  not  exercise  care  and 
caution,  but  acts  wilfully  or  maliciously,  and 
injury  results,  the  company  is  liable.  Kline 
V.  Central  Pac.  R.  Co.,  yj  Cal.  400.  Louis- 
7'ille  ^S^»  A^.  R.  Co.  V.   IJ'Aitwan,  79  Ala.  328. 

A  company  is  liable  for  the  wilful  acts  or 
torts  of  the  conductor  of  a  train  and  its 
other  servants  acting  under  him  in  ejecting 
a  passenger,  when  such  ejection  is  wrong- 
ful. Terre  Haute  &^  I.R.  Co.  v.  Fitzgerald, 
47  Ind.  70.  -Distinguished  in  Cincinnati, 
H.  &  I.  K.  Co.  V.  Carper,  31  Am.  &  Eng.  R. 
Cas.  36,  112  Ind.  26,  11  West.  Rep.  223,  13 
N.  E.  Rep.  122. 

A  company  is  liable  for  the  wilful  act  of 
the  conductor  in  expelling  a  passenger  from 
its  street-car.  Converse  v.  Washington  &* 
G.  R.  Co.,  2  Mac  irth.  {D.  C.)  504. 

Conductors  of  through  freii;ht  trains  may, 
if  required  by  the  rules  of  the  company  or 
the  exigencies  of  the  case,  refuse  to  carry 
passengers  in  their  cabs  or  on  their  trains. 
But  such  refusal  should  be  made  known  in 
a  civil  and  rcspectfid  manner  to  a  person 
applying  for  passage  thereon,  and  reason- 
able opportunity  should  be  allowed  for  such 
person  to  quit  the  cab  of  his  own  motion. 
If  he  should  refuse  to  do  so,  tiie  conductor 
could  use  such  reasonable  force  as  was 
necessary  toeject  him  therefrom.  The  con- 
ductor's acts  in  relation  to  these  matters, 
under  the  facts  of  his  case,  were  done  in  the 
prosecution   and   within  the  scope   of  his 
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business;  and  for  liis  use  of  insulting  and 
obscene  language  in  refusing  passage  totlie 
applicant,  and  liis  violence  in  striking  and 
injuring  such  person,  the  company  was 
liatjle,  even  though  it  was  wilfully  done. 
Weslrrn  &^  A.  A\  Co.  v.  Turner,  28  Am.  (S-» 
/•'//<,'•.  R.  Cas.  455,  72  Ga.  292,  53  Am.  Rep. 
cS4i. 

In  ejecting  a  person  for  non-payment  of 
the  regular  fare,  the  conductor  must  not 
wilfully  and  wantonly  expose  him  to  danger 
of  life  or  limb.  Roseman  v.  Carolina  C.  R. 
Co.,  52  y/w.  Sr'  Kn^<[.  R.  Cas.  638,  1 12  A^.  Car. 
709, 16  .S".  A".  Re/).  766.  Railway  Co.  v.  Valle- 
hy,  32  Ohio  St.  345.  Pemisylvania  R.  Co.  v. 
Conn  el  I,  iHAm.  &^  En^.  R.  Cas.  339,  112  ///. 
295,  54  Am.  Rep.  238. 

(2)  illustrations. — Where  a  boy  oued 

for  damages  for  having  been  wilfully  pushed 
off  a  street-car  by  the  conductor — held,  that 
he  could  not  recover  upon  proof  of  mere 
negligence,  however  gross,  and  he  is  not 
obliged  to  prove  his  freedom  from  neg- 
ligence, as  his  right  of  recovery  is  solely  for 
the  wilful  injury.  Citizens'  St.  R.  Co.  v. 
Willoeby,  58  Am.  &'  Eng.  R.  Cas.  485,  134 
Ind.  563,  33  A'.  E.  Rep.  627. 

Where  it  becomes  the  duty  of  a  conductor 
to  put  off  a  passenger  for  refusal  to  pay  his 
fare  (Wa;_'n.  St.  p.  307,  §  2S)— held,  that  the 
company  will  be  liable  for  any  injury  which 
may  residt  to  the  passenger  from  the  neg- 
ligent or  improper  man  ler  in  which  the 
conductor  performs  his  act;  and  the  com- 
pany is  bound  when  in  such  case  the  in- 
juries are  inflicted  wilfully  or  maliciously. 
Perkins  v.  Missouri,  K.  &^  T.  R.  Co.,  55  Mo. 
201.— Approving  Kline  v.  Central  Pac.  R. 
Co.,  37  Cal.  400;  Moore  ?'.  Fitchburg  R. 
Corp.,  4  Gray  (Mass.)  465  ;  Pennsylvania  R. 
Co.  V.  Vandiver,  42  Pa.  St,  365;  Weed  v. 
Panama  R.  Co.,  17  N.  Y.  362;  Philadelphia 
&  R.  R.  Co.  V.  Derby.  14  How.  (U.  S.)  468; 
Goddard  v.  Grand  Trunk  R.  Co.,  57  Me.  202. 

(3) questions  of  fact. —  In  removing  a 

passenger  from  a  train  the  conductor  struck 
him  in  the  face,  and  the  company  attempted 
to  avoid  liability  by  showing  that  the  act 
was  wilful  and  malicious.  Held,  that  tiie 
question  whether  it  was  so,  or  whether  it 
was  done  by  him  because  he  mistakenly 
conceived  it  to  be  necessary  in  order  to 
effect  the  removal,  was  a  question  of  fact 
for  the  jury.  Jackson  v.  Second  Ave.  R.  Co., 
47  A^.  r  274,  7  Apm.  Ref>.  448.— Followed 
IN  Hoffman  v.  New  York  C.  &  H.  R.  R.  Co., 
12  I.  &S.  (N.  Y.)  I. 


Where  plaintiff  seeks  to  recover  damages 
for  having  been  maliciously  expelled  from 
defendant's  car,  where  the  evidence  is  con- 
flicting —//<7</,  that  the  question  -vliether  the 
plaintiff  was  on  the  car  as  a  passenger,  and 
was  pushed  off,  or  was  there  without  right, 
and  dropped  off,  is  one  for  the  jury  and  not 
for  the  court  to  determine.  Meyer  v.  Second 
Ave.  R.  Co.,  8  Bosw.  {iV.  V.)  305. 

(4)  Company  when  not  liable. — The  lia- 
bility for  the  act  of  a  conductor  in  unlaw- 
fully putting  a  person  off  a  train  at  an  im- 
proper place  is  not  limited  to  cases  where 
the  company  has  authorized  the  act,  either 
by  general  or  special  instructions;  neither 
is  the  injured  person  confined  to  a  remedy 
against  the  conductor.  He  represents  the 
company  in  the  whole  management  of  the 
train,  and  his  power  to  do  mischief  is  chiefly 
derived  from  their  investing  him  with  the 
control  of  such  large  agency,  and  his  act  is 
supposed  to  be  in  the  line  of  his  employ- 
ment; but  the  company  is  not  liable  for  the 
conductor's  act  wh"n  it  is  wanton  or  ma- 
licious. Great  Western  R.  Co.  v.  Miller,  19 
JMich.  305.— Distinguished  and  quoted 
IN  Cincinnati,  H.  &  I.  R.  Co.  v.  Carper,  31 
Am.  &  Eng.  R.  Cas.  36,  112  Ind.  26,  11  West. 
Rep.  223,  13  N.  E.  Rep.  122. 

A  company  instructed  its  conductors  that 
regulations  regarding  the  acceptance  of 
mileage  tickets  for  passage  must  be  strictly 
enforced,  without  fear  or  favor,  and  that  if 
they  found  that  mileage  tickets  had  been 
transferred  they  must  take  them  up,  collect 
full  fare,  and  report  the  transaction.  Held, 
that  such  instructions  did  not  render  the 
company  liable  for  the  wanton  act  of  a  con- 
ductor in  using  excessive  force  in  ejecting  a 
passenger  who,  it  was  claimed,  was  riding  on 
a  transferred  mileage  ticket.  Pittsburgh,  C, 
C.  &•  St.  L.  R.  Co.  V.  Russ,  57  Fed.  Rep.  822. 

Nor  would  the  fact  that  the  company's 
general  ticket  agent  was  on  the  train,  and 
conferred  with  the  conductor  abr)ut  the 
matter,  rende--  the  Company  liable,  where 
there  was  no  evidence  to  show  that  the 
agent  had  any  authority  over  the  conductor, 
or  that  he  attempted  to  influence  him  in 
any  way.  Pittsburgh,  C,  C.  &^  St.  L.  R.  Co. 
v.  Russ,  57  Eed.  Rep.  ^12. 

58.  Uiinecc'ssary  force  or  violoiice. 
— (i)  Where  company  had  the  right  to  eject. 
— A  company  is  liable  to  one  whom  it  had 
the  right  to  eject,  but  who  has  been  ejected 
with  unnecessary  force  from  a  train  by  an 
employe,  although  the  latter  had  a  right  to 
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expel  him  and  to  use  reasonable  force  in 
doing  so.  Chicago,  St.  L.  &•  P.  /?.  Co.  v. 
J>'///.s,  104 /ftci.  13, 3  iV. £.  Rep.  61 1.— Quoted 
IN  White  V.  Evansville  &  T.  H.  R.  Co.,  133 
Ind.  480. 

And  the  opinion  of  the  employe  as  to  the 
deyree  of  force  necessary  is  immaterial. 
Cil hens'  St.  R.  Co.  v.  WiUoehy,  58  Am.  &^  Eng. 
R.  CrtJ.  485,  134  /;/(/.  563,  33  X.  E.  Rep.  627. 
Callena  v.  Hot  Springs  R.  Co.,  4  McCrary 
{U.  S.)  371,  13  Eeci.  Rep.  116. 

For  the  law  docs  not  invest  the  employe 
with  the  power  to  effect  the  removal  at  such 
place  and  in  such  mode  and  manner  as  his 
whim,  caprice,  or  malice  may  dictate.  The 
removal  must  be  efiectcd  at  a  proper  place, 
and  with  no  more  confusion,  force,  or  vio- 
lence than  is  reasonably  necessary.  Gallena 
V.  Hot  Springs  R.  Co.,  4  McCrary  (U.  S.) 
371,  13  Fed.  Rep.  1 16. 

The  company  must  not  ill-treat  the  per- 
son ejected  or  use  violence.  Gii/f,  C.  6^  .S". 
F.  R.  Co.  V.  Kucnhle,  4  Tex.  App.  {Civ.  Cas.) 
427,  16  5.  JV.  Rep.  177. 

If  in  ejecting  a  passenger  from  a  train  for 
cause  more  violence  is  used  than  is  neces- 
sary for  that  purpose,  the  carrier  is  liable 
for  damages  resulting  from  such  excess  of 
violence.  Jardinc  v.  Cornell,  34  Am.  &> 
F.ng.  R.  Cas.  307,  50  N.  /.  L.  485,  14  Ail. 
Rip.  590. 

A  passenger  wrongfully  on  a  train  can 
recover  no  damages  for  his  removal  and 
exclusion  therefrom,  except  for  needless 
violence.  He  cannot  complain  of  an  indig- 
nity which  it  was  his  duty  to  avoid  and 
which  he  was  bound  to  expect.  Lalw  S/iore 
&>  M.  S.  R.  Co.  V.  Pierce,  3  Am.  &^  Fng. 
R.  Cas.  340,  47  Midi.  277,  1 1  A^.  IV.  Rep, 
157. 

An  imperative  manner  and  the  form  of 
speech  of  the  conductor,  in  the  absence  of 
violence  or  wilful  misconduct,  do  not  make 
the  company  liable  for  damages  for  an  ejec- 
tion from  its  cars  otherwise  lawful  and 
proper.  AVrc/  Vor/c,  L.  E.  C-^  IV.  R.  Co.  v. 
Bennett,  50  Fed.  Rep.  496,  6  U.  S.  App.  \,  i 
C.  C.  A.  544. 

(2)  illustrations. — Where  a  passen- 
ger is  violently  seized  for  the  non-payment 
of  fare  and  thrown  from  the  front  platform 
of  the  car  while  the  train  is  in  motion,  in  a 
maimer  and  at  a  time  and  place  calculated 
to  endanger  his  life — lield,  that  the  company 
is  liable  for  damages  sustained  under  such 
circumstances.  Sanf^d  v.  Eiglitli  Ave.  R. 
Co.,  23  A^.  Y.  343,  80  Am.  Dec.  286 ;  r^ers- 


ing  7  B0SIV.  122.— Quoted  in  Higgins  7/. 
Watervliet  Turnpike  Co.,  46  N.  Y.  23. 

Where  injuries  resulted  from  the  negli- 
gence, violence,  or  carelessness  of  a  con- 
ductor in  removing  from  the  cars  a  passen- 
ger who  refused  to  pay  his  fare  or  produce 
his  ticket,  in  conscquer -i,  of  which  he  died 
— held,  that  the  company  was  liable.  Penn- 
sylvania R.  Co.  V.  Vandiver,  42  Pa.  St  365. 
— Ai'l'ROVKD  IX  Perkins  v.  Missouri,  K.  i*t 
T.  R.  Co.,  55  Mo.  201.  DiSAi'i'KovKu  in 
Evansville  &  C.  R.  Co.  v.  B.mm,  26  Ind.  70. 
Revikwkd  in  Goddard  v.  Grand  Trunk  R. 
Co.,  57  Me.  202. 

(3)  Where  company  had  no  right  to  eject. 
— Where  a  passenger  lawfully  on  a  train 
conducts  himself  in  an  orderly  and  decent 
manner  and  pnys,  or  offers  to  pay,  tlie  fare, 
his  expulsion  from  the  cars  by  the  conductor 
in  a  forcible  manner  is  unjustifiable,  and 
the  company  will  be  liable  for  an  assault 
and  battery  in  a  civil  action.  Chicago,  B. 
&'  Q.  R.  Co.  V.  Bryan,  90  ///.  126. 

If  a  conductor  wrongfully  demands  fare 
of  a  passenger,  the  company  is  liable  for 
any  force  used  in  attempting  to  remove  him 
from  the  train  because  such  fare  is  not  naid  ; 
but  if  the  conductor  has  a  right  to  demand 
the  fare,  he  has  a  right  to  exert  force 
enough  to  execute  his  command ;  but  if, 
through  zeal  or  impetuosity  of  temper,  he 
uses  more  force  than  necessary,  as  by  strik- 
ing the  passenger  in  the  face,  the  company 
is  also  liable.  Jaclcson  v.  Second  Ave.  R.  Co., 
47  X.  y.  274.— Following  Higgins  v. 
Watervliet  Turnpike  Co.,  46  N.  Y.  23. — Ap- 
Pi.iKD  IN  Hughes  V.  New  York  &  N.  H.  R. 
Co.,  4  J.  &  S.  (N.  Y.)  222.  Not  foi.lowku 
IN  HolTinai.  v.  New  York  C.  &  H.  R.  R. 
Co.,  12  J.  &  S.  I.  Revikwkd  in  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Gants,  34  Am.  &  Eng. 
R.  Cas.  290,  38  Kan.  608. 

50.  ViokMioe  of  |u>r.soiis  assi>stiii^ 
ooiHliictor.  —  If  assistants  em|)loye(l  by 
the  conductor  to  exf)el  a  person  from  the 
car  strike  him  unjustifiably  in  expelling 
him,  the  company  is  liable,  although  the 
blows  were  struck  against  the  conductor's 
order.  Coleman  v.  Ne^u  York  &*  N.  H.  R, 
Co.,  106  A/ ass.  160. 

Where  a  person  is  removed  from  a  train 
with  the  assistance  of  some  of  tlie  passen- 
gers, and  wilful,  wanton,  and  malicious 
force  is  used  in  the  ejection  by  the  passen- 
gers assisting,  the  company  may  be  I'able 
therefor,  although  no  express  directions 
were  given  by  the  conductor  or  trainmen  to 
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the  passengers,  as  their  employment  to  as- 
sist iiiiiy  be  inferred  ;  otherwise,  however, 
if  the  passengers  are  mere  interlopers,  and 
tlie  conductor  and  trainmen  have  no  oppf)r- 
tunity  to  interfere  with  their  actions.  At:h- 
isoii,  T.  iS-»  .S'.  /•'.  K.  Co.  V.  (itui/s,  34  ylw.  <S~» 
A'/ig.  A'.  Cax.  290,  38  A'dH.  608,  17  Pac.  Rep. 
54. — DiSTiNGUlsHiNc;  Missouri,  K.  &  T.  R. 
Co.  V.  Weaver,  16  Kan.  456;  Kansas  Fac. 
H.  Co.  V.  Kfssler,  18  Kan.  523.  Quoting 
Coleman  v.  New  Yorlc  &  N.  H.  R.  Co.,  106 
Mass.  160.  Rkviewing  McKinley  v.  Chi- 
cago &  N.  W.  R.  Co.,  44  Iowa  314  ;  Bass  v. 
Chicago  &  N.  W.  R.  Co.,  39  Wis.  636  ;  Jack- 
son V.  Second  Ave.  R.  Co.,  47  N.  Y.  274; 
Hanson  v.  European  &  N.  A.  R.  Co.,  62 
Me.  84. 

<>(>.  Kxpiilsion  while  train  is  in 
motion.* — If  it  becomes  necessary  to  re- 
move a  passenger  from  a  train,  the  train 
should  be  first  stopped.  The  company  will 
be  liable  for  any  damages  resulting  from  the 
removal  of  the  passenger  while  the  train  is 
in  motion.  Oppenliciiucr  v.  Manhaltan  R. 
Co.,  45  A'.  Y.  S.  R  134,  63  Hun  633,  18  N. 
Y.  Supp.  411.  State  \.  Kiiuuy,  34  Minn. 
311,  25  A^.   \V  Rep   705. 

A  company,  having  the  right  to  eject  a 
passenger,  may  nevertheless  be  liable  for 
injuries  received  by  forcilily  ejecting  him 
while  the  train  was  in  motion.  Laiu  v. 
Illinois  C.  R.  Co.,  32  lo^vu  534. 

Especially  when,  under  the  circumstances, 
it  might  subject  him  to  great  peril.  Sonf/i- 
ern  Kan.  R.  Co.  v.  Rice,  34  .•/;;/.  Sr'  Eng. 
R.  Cas.  316,  38  A'an.  398,  16  Fac.  Rep. 
817. 

Where  a  company  instructs  its  employes 
not  to  allow  persons  to  ride  on  its  freight 
trains,  it  is  liable  for  an  injury  inflicted  by 
a  conductor  in  improperly  putting  a  person 
olT  a  freight  train  while  in  motion.  Holives 
V.   Wakefield,  12  Allen  (A/ass.)  580. 

If  one  goes  upon  a  train  intending  in 
!:ood  f;iith  to  become  a  passenger,  the  con- 
ductor, while  he  has  the  undoubted  right  to 
put  him  off  if  the  rule  of  the  company  pro- 
hibits the  carrying  of  passengers  on  that 
train,  has  no  right  for  that  reason  to  eject 
him  violently,  or  in  such  a  manner  as  to 
imperil  his  life,  as  by  pushing  or  ordering 
him  off  while  the  train  is  in  motion  ,  and  if 
he  does,  che  company  is  responsible  for  any 
resulting  injury.    Brown  w.  Hanm'/>al  &*  St. 


*jC()nsult   also    Cakkiac.k    ok    Fasskngers, 
429-431;  and  also /*w/,  «a  (3),  117. 


/.  R.  Co.,  66  Mo.  588.— Distinguishing 
Lillis  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  64 
Mo.  464  ;  Brown  v.  Missouri,  K.  &  T.  R.  Co., 
64  Mo.  536. 

Where  a  passenger  sues  for  injuries  re- 
ceived in  being  ejected  from  a  train  while  it 
is  in  motion,  proof  that  the  conductor  or- 
(ierefi  him  ofl,  and  at  the  same  lime  made 
such  a  sliow  or  demonstration  of  force  as  to 
make  him  believe  that  it  would  be  em- 
ployed, is  the  same  as  if  the  proof  showed 
the  employment  of  actual  force.  Kline  v. 
Central  Pac.  R.  Co.,  39  Cal.  587. 

Negligence  in  the  removal  of  a  passenger 
from  one  car  to  another  while  the  train  was 
moving  at  twenty  miles  an  hour  is  a  ques- 
tion of  fact  for  the  jury.  Marquette  v. 
Chicago  &=  X.  \V.  R.  Co.,  33  hnva  562. 

01.  Expulsion  by  brakenian.— A 
brakeman,  in  the  absence  of  express  orders, 
has  no  authority  to  eject  a  passenger  from 
a  train;  yet  the  company  is  liable  for  an  in- 
jury wantonly  inflicted  by  him  on  a  passen- 
ger traveling  on  a  train  on  which  he  is 
acting.  Wabash  R.  Co.  v.  Savage,  28  Ant. 
&>  Eng.  R.  Cas.  288,  1 10  I  ml.  156,  9  A'.  E. 
Rep.  85.  See  also  Springer  Transp.  Co.  v. 
Smith,  16  Lea  (Tehn.)  498. 

C2.  Passens'oi'  may  resist  wrong- 
ful expulsion. — A  passenger  lawfully  on 
a  train  threatened  with  wrongful  ejection 
therefrom  may  make  reasonable  resistance 
to  prevent  being  put  off.  English  v.  Dela- 
ware (Sr^  H.  Canal  Co.,  66  N.  Y.  454,  23  Ant. 
Rep.  69 ;  affirming  4  Jlun  683.  Louisville, 
N.  A.  <S-  C.  R.^Co.  v.  Wolfe,  47  Am.  &^ 
Eng.  R.  Cas.  630,  128  /ntl.  347,  27  A'.  E. 
Rep.  606.  Jhmvn  v.  Memphis  &•  C.  R.  Co., 
I  Ant.  &>  Eng.  R.  Cas.  247,  7  E'ed.  Rep.  51. 
AVw  York,  L.  E.  &■'  W.  R.  Co.  v.  Winter, 
143  U.  S.  60,  12  Sup.  Ct.  Rep.  356. 

Ordinarily  such  resistance  should  not  be 
encouraged,  however.  Brown  v.  Memphis 
&'  C.  R.  Co.,  I  Am.  (S^  Eng.  R.  Cas.  247,  7 
Eed.  Rep.  51.  Hufford  v.  Grand  Rapids  (S-» 
/.  R.  Co.,  18  Am.  &->  l-lng.  R.  Cas.  336,  53 
Mich.  118,  18  A^,  W.  Rep.  580. 

Such  resistance  is  not  a  complete  defense 
to  an  action  \o\-  injuries  received,  but  if  the 
injuries  be  increased  thereby  the  jury  may 
consider  such  resistance  in  mitigation  of 
damages.  Brown  v.  Memphis  &^  C.  R.  Co., 
I  Am.  &^  Eng.  R.  Cas.  247,  7  Fed.  Rep.  51. — 
Distinguishing  Bass  v.  Chicago  &  N.  W. 
R.  Co.,  36  Wis.  450;  Lillis  v.  St.  Louis,  K. 
C.  &  N.  R.  Co.,  64  Mo.  464.  Following 
English  V.  Delaware  &  H.  Canal  Co.,  66  N. 
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Y.  454.— Followed  in  Hall  v.  Memphis  & 
C.  R.  Co.,  15  Fed.  Rep.  57. 

A  j)asscnyer  may  recover  for  the  injuries 
occasioned  to  his  person  by  his  making  a 
rcasonal)lc  resistance  to  prevent  his  wrong- 
ful removal.  Louisville,  N.  A.  <S«»  C.  R.  Co. 
V.  Wolfe.  \']  Am.  &»  Eiig.  R.  Cas.  630,  128 
///(/.  347,  27  X.  E.  Rep.  606. 

And  if,  in  consequence  of  his  resistance, 
extraordinary  force  becomes  necessary  and 
is  used  to  remove  him,  a  passenger  may  re- 
cover of  the  company  for  injuries  sustained. 
Kni^lis/i  V.  Delaware  &^  H.  Canal  Co. ,  66  A^. 
] '.  454,  23  Am.  Rep.  69 ;  ajplniiiii'^  4  Hun 
683. 

Yet  the  fact  that,  under  such  circum- 
stances, he  was  put  off  constitutes  of  itself 
a  good  cause  of  action,  irrespective  of  any 
physical  injury  received  or  caused  thereby. 
New  York,  L.  E.  &>  W.  R.  Co.  v.  Winter,  52 
Ani.&'Eng.  R.  Cas.  328,  143  U.  S.  60,  12  Sup. 
Ct.  Rep.  356. — FOLLOWKIJ  IN  Pittsburgh, C., 
C.  &  St.  L.  R.  Co.  V.  Russ,  57  Fed.  Rep. 
822. 

If  a  ticket  is  apparently  good  the  passen- 
ger has  a  right  to  rely  on  it  and  refuse  to 
leave  the  train  if  the  conductor  requires 
him  to  do  so  or  pay  fare  ;  yet  the  safer  way 
is  to  pay  the  fare  and  afterwards  hold  the 
company  responsible  for  refunding  the 
moncv,  and  for  compensation  for  any  trouble 
he  may  be  put  to  in  getting  it.  Hufford  v. 
Grand  Rapids  &^  I.  R.  Co.,  18  Ant.  &^  Eng. 
R.  Cas.  336,  53  Mich.  118,  18  N.  W.  Rep. 
580.— Following  Frederick  v.  Marquette, 
H.  &  O.  R.  Co.,  37  Mich.  342,  26  Am.  Rep. 
531.— DiSTiNGUiSHEU  IN  Van  Dusan  v. 
Ciiand  Trunk  R.  Co.,  97  Mich.  439;  Pea- 
body  V.  Oregon  R.  &  N.  Co.,  21  Oreg.  121. 
Followed  in  New  York,  L.  E.  &  VV.  R. 
Co.  V.  Bennett,  50  Fed.  Rep.  496,  6  U.  S. 
App.  I,  I  C.  C.  A.  544. 

.\  person  who  is  entitled  to  travel  on  a  car 
in.iy  go  upon  the  same  jieacefully,  and  re- 
main therein  until  he  arrives  at  his  destina- 
tion ;  and  if  the  conductor  undertakes  to 
put  him  ofT,  on  the  ground  that  he  is  not 
entitled  to  travel  thereon,  he  may  resist 
force  with  force;  but  if  the  conductor  stops 
tiie  train  on  his  account,  and  undertakes  to 
detach  the  mail  car  therefrom  and  send  it 
on  witii  the  mail,  he  has  no  right  to  prevent 
him  from  so  doing,  and  if  he  does,  his  act  is 
unlawful.  United  States  v.  Kane,  9  Sawy. 
(C.  .S'.)6i4. 

((.').  ItoisistaiK'ft  wlirre  <'X|MilNioii  is 
lawliil.- (i)  Generally. — A  passenger  has 


no  right  to  resist  a  conductor  while  pro- 
ceeding in  a  lawful  manner  to  eject  Iiim, 
and  if  he  does  and  is  injured  he  cannot  re- 
cover. C!iicai;o  &^  A.  R.  Co.  v.  Willard,  31 
///.  App.  435- 

Where  a  passenger  refuses  to  pay  e.xtra 
fare  on  the  train  and  the  company  has  a 
right  to  eject  him,  he  cannot  recover  for  in- 
creased injuries  received  by  his  own  resist- 
ance, unless  the  conductor  acts  in  a  wanton 
or  wilful  manner,  although  he  be  put  off  at 
an  improper  place — that  is,  a  place  that  is 
not  a  station  or  a  usual  place  for  discharg- 
ing passengers.  Chicago,  B.  &*  Q.  R.  Co.  v. 
Wilson,  23  ///.  App.  63'. 

(2)  To  resist  unlawful  force. — A  passenger 
about  to  be  ejected  from  a  train  has  a  riyht 
to  resist  unlawful  force  used  by  the  conduc- 
tor, and  in  doing  so  he  cannot  be  charged 
with  contributory  negligence  so  as  to  riflect 
his  right  of  recovery.  Sanford  v.  Eighth 
Ave.  R.  Co.,  23  A\  Y.  343,  80  Am.  Dec.  2^6; 
reversing  7  Bosw.  {N.  Y.)  122. 

Resistance  does  not  prevent  a  recovering 
for  wrongful  ejection ;  but  where  the  pas- 
senger is  in  the  wrong  he  should  submit 
without  resistance,  except  so  far  as  it  be 
necessary  to  protect  himself  against  im- 
pending bodily  injury;  and  whether  right 
or  not,  unnecessary  resistance  will  excuse 
the  use  of  force  on  the  part  of  the  conduc- 
tor, and  prevent  the  recovery  of  full  dam- 
ages for  tl:c  injury  received.  Hall  v.  Mem- 
phis <3^  C.  R.  Co.,  9  Am,  iS-*  Eng.  R.  Cas. 
2^8,  15  Eed.  Rep.  57.— Following  Brown 
v.  Memphis  &  C.  R.  Co.,  7  Fed.  Rep.  51. — 
Quoted  in  Atchison,  T.  &  S.  F.  R.  Co  v. 
Gants,  34  Am.  &  Eng.  R.  Cas.  290,  38  Kan. 
608. 

(3)  When  train  is  in  motion. — A  party 
upon  a  train  may  resist  being  ejected  there- 
from when  resistance  is  necessary  for  the 
protection  of  his  life,  or  to  prevent  probable 
serious  injuries,  or  to  avoid  being  put  off 
while  the  train  is  in  motion,  if  it  would  be 
liable  to  subject  him  to  great  peril.  Southern 
Kan.  R.  Co.  v.  Rice,  38  Kan.  398. 

A  passenger  has  the  right  to  resist  an  at- 
tempt to  eject  him  for  non-payment  of  fare, 
made  when  the  train  is  in  motion.  English 
v.  Delaware  &*  H.  Canal  Co.,  66  A'.  }'.  454, 
23  Am.  Rep.  69  ;  affirming  4  Hun  683. — Dis- 
tinguished IN  Peabody  v.  Oregon  R.  &  N. 
Co.,  21  Oreg.  121  ;  Yorton  7/.  Milwaukee, 
L.  S.  &  W.  R.  Co.,  6  Am.  &  Eng.  R.  Cas. 
322,  54  Wis.  234,  41  Am.  Rep.  23.  Fol- 
lowed IN  Brown  v.  Memphis  &  C.  R.  Co., 
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I  Am.  &  Er.g.  R.  Cas.  247.  7  Fed.  Rep.  51  ; 
Piitsburj;!),  C,  C.  &  St.  L.  R.  Co.  v.  Russ, 
57  Fed.  Rep.  822. 

2.    Time  and  P/ace.* 

O-t.  Gc'iierally.t — d)  Care  to  be  used 
for  f>a>.it'ii};ers  safi-ty. — The  fact  tluit  in  a 
few  minutes  a  train  was  e.xpected  to  arrive 
at  the  place  of  expulsion  is  a  circumstance 
proper  to  be  considered  by  the  jury  in  con- 
nection with  all  the  other  facts  upon  the 
question  whether  it  was  proper  or  improper 
f(jr  the  conductor  to  put  the  plaintifl  off  at 
that  particular  ])oint.  Illinois  C.  A'.  Co.  v. 
Latimer,  128  ///.  163,  21  N.  E.  Rep.  7;  af- 
Jlrmiiig  28  ///.  App.  552. 

Reasonable  diligence  must  be  used  in 
puttin.i,'  olT,  at  a  place  other  than  a  regular 
sioi)pin;4  place  or  station,  or  in  putting  off 
without  stopping,  one  who  has  gotten  on 
the  wr(jng  train  by  mistake.  Columbus,  C. 
<Sr-»  /.  C*.  K.  Co.  V.  Powell,  40  Ind.  37. 

A  conductor  is  not  bound  to  act  upon  the 
volunteered  opinion  of  a  passenger  as  to  the 
physical  or  mental  state  of  a  drunken  man 
who  has  been  expelled  from  the  train,  where 
he  has  no  reasonable  ground  to  believe  that 
the  man  is  unable  to  find  a  place  where  he 
will  be  safe.  A'oseman  v.  Carolina  C.  R. 
Co.,  52  Am.  <S-«  Eng.  R.  Cas.  638,  112  N.  Car. 
709,  16  S.  E.  Rep.  766. 

A  person  may  be  required  to  leave  a  train 
at  a  suitable  place.  Southern  Kan.  R.  Co. 
v.  Hinsdale,  34  Am.  &^  Eng.  R.  Cas.  256,  38 
Kan.  507,  16  Pae.  Rep.  ^yj. 

And  refusing  to  leave  voluntarily,  may  be 
put  off  at  a  pioper  place.  Lake  Shore  &* 
M.  S.  R.  Co.  v.  Rosenaweig,  26  Am.  &»  Eng. 
R.  Cas.  4S9,  113  Pa.  St.  519,6  Atl.  Rep.  545. 

A  conductor  may  put  off  a  passenger  who 
refuses  to  pay  fare  at  any  point  of  the  road 
where  the  passenger  will  not  be  injured  or 
en<langered.  Moore  v.  Columbia  &•  G.  R. 
Co.,  58  Am.  &-  Eng.  R.  Cas.  493,  38  So.  Car. 
I,  16  ^■.  E.  Rep.  781. 

If  a  passenger,  through  the  fault  of  a 
company,  takes  the  wrong  train,  it  is  the 
duty   of    the   company  to  return    him    in 


idf!- 


♦  See  also  Carriage  of  FASstNUEKs,  225- 
2<i4. 

t  EjectitiK  p.issenger  from  sltepinfr  cnr  at 
imp'-oper  place,  see  Si.kki'Ing  anu  Palace  Car 
Com  PAN  IKS,  17. 

Company  not  liabk-  where  passenger  is  eject- 
ed after  tolil  that  lie  couki  not  ride  to  certain  sta- 
tion, see  note,  54  Am.  Rr.r.  243. 


safety  to  the  place  where  the  mistake  was 
made,  or  leave  him  at  a  convenient  place' 
until  a  return  train  arrives;  if  the  passenger 
is  ejected  at  an  uncomfortable  and  unsafe 
place,  the  company  is  liable  in  damages  for 
the  bodily  and  mental  suffering  caused 
thereby,  as  well  as  for  the  injuries  resultiiig 
from  the  effort  to  reach  a  place  of  com  foil 
and  safety.  International  &^  G.  IV.  R.  Co. 
v.  Gilbert,  22  .-Im.  (Sr^  Eng.  R.  Cas.  405,  64 
7'e.v.  536. — DISTINUUISHKIJ  IN  Cincinnati, 
H.  &  I.  R.  Co.  V.  Carper,  31  Am.  &  Eng.  K. 
Cas.  36,  112  Ind.  26,  11  West.  Rep.  223,  13 
N.  E.  Rep.  122  ;  Texas  &  P.  R.  Co.  v.  Cole, 
66  Tex.  562.  Reviewed  in  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Gants,  34  Am.  &  Eng.  R, 
Cas.  290,  38  Kan.  608. 

Where  plaintiff,  having  a  ticket  ver 
another  road,  showed  it  to  the  conduct  :  or 
a  brakenuin  of  defendant's  train,  and  he 
helped  her  upon  the  train,  the  conductor 
was  not  justified  in  putting  her  off  the  train 
at  a  station  which  was  not  a  reasonably  safe 
and  convenient  point  from  which  she  could 
most  expeditiously  reach  a  train  on  the 
proper  road.  Patry  v.  Chicago,  St.  P.,  M. 
(3-  O.  R.  Co.,  82  Wis.  408,  52  N.  W.  Rep. 
312. 

(2)  Illustrations. — A  drunken  passenger 
was    put   off    on    an    embankment    within 
three  quarters  of  a  mile  of  a  station.     The 
officers   of  a   train   going   in    the  opposite 
direction  were  informed  and  were  asked  to 
keep  a  lookout   for  him;  but  there  was  no 
evidence  showing  that  they  took  any  mea:^- 
ures  to  guard  against  injury,  and  the  tiai 
seriously   injured    him.     Held,  sufficier.'i-  :. 
show  negligence   on   the  part  of  the  co\:, 
pany.     Central  R.  Co.  v.  Glass,  60  Ga.  441.    - 
Distinguished  in  Central  R.  Co.  v.  Brin- 
son,  19  Am.  &  Eng.  R.  Cas.  42,  70  Ga.  207. 

Plaintiff  procured  a  ticket  and  entered  a 
car,  but  was  ejected  at  a  place  where  there 
were  many  tracks,  in  the  night-time,  be- 
cause his  ticket  did  not  entitle  him  to  ride 
on  that  train.  While  trying  to  find  a  place 
of  safety  he  was  struck  by  something  and 
injured.  Held,  that  the  expulsion  was  the 
proximate  cause  of  the  injury,  and  therefore 
it  was  not  necessary  to  show  that  he  was 
struck  by  a  train  or  engine.  Lake  Shore  &* 
AT.  S.  R.  Co.  v.  Rosen:r,veig,  26  Am.  &>  Eng. 
R.  Cas.  489,  113  Pa.  St.  519,  6  Atl.  Rep.  545. 

(3)  Instructions — Questions  0/  fact.— Ow- 
ing  to  a  misunderstanding  on  the  part  of 
tlie  conductor,  plaintiff  was  informed  that 
his  ticket  did  not  entitle  him  to  ride  on  the 
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train  that  he  had  entered,  and  he  was  forced 
to  get  off  at  night,  some  distance  from  the 
station,  and  while  the  train  was  in  motion. 
The  court,  refused  to  instruct  the  jury  to 
find  for  the  defendant  if  the  conductor  told 
plaiiititT  before  tlie  train  started  that  he 
could  not  ride,  and  he  refused  to  get  oflf, 
and  was  afterward  expelled  without  unnec- 
essary force.  Held,  that  there  was  no  error 
in  such  refusal,  as  the  instruction  assumed, 
contrary  to  the  facts,  that  plaintiff  was  put 
olT  at  a  proper  time  and  place.  Fell  v. 
Northern  Pac.  R.  Co.,  44  Fed.  Rep.  248. 

In  an  action  for  the  death  of  plaintiff's 
intestate,  caused  by  his  being  struck  by  an 
engine  on  the  track  upon  which  he  had 
been  ejected,  the  plaintiff's  proof  showed 
that  deceased  was  ignorant  of  the  sur- 
rounding country,  and  had  been  put  off  at 
a  place  where  there  was  apparently  no 
way  out  except  by  following  the  track  ;  that 
from  where  he  was  set  down  to  the  place 
where  he  was  struck  there  appeared  no 
opening  by  which  he  could  get  off  the  track 
and  on  a  traveled  road ;  and  that  he  trav- 
eled about  a  half  mile  before  he  was  killed. 
On  behalf  of  defendant  the  pmof  was  to 
tile  effect  that  there  was  a  traveled  road 
which  conld  be  easily  seen  from  the  point 
where  deceased  was  ejected.  Held,  that  it 
was  for  the  jury  to  determine  wliether  or 
not  deceased,  having  been  put  in  a  place  of 
danger,  had  used  such  care,  diligence,  and 
judgment  as  an  ordinarily  prudent  and  care- 
fid  man  shouhl  have  used  to  leave  the  track 
at  the  first  opportunity.  Ham  v.  Delaware 
&^  H.  Canal  Co.,  58  Am.  &-  En^.  R.  Cas. 
520,  155  Pa.  St.  548,  26  Atl.  Rep.  757. 

A  woman  w.is  wrongfully  ejected  from  a 
train,  upon  which  she  was  a  passenger,  at  a 
regular  stopping  place  where  there  was  no 
station  house,  but  only  a  box-car  used  tem- 
porarily as  a  station.  A  storm  was  ap- 
proaching, but  she  was  not  informed  that 
she  could  finfi  shelter  in  the  box-car,  nor 
did  she  know  that  she  would  have  been  per- 
mitted to  take  the  next  train.  She  began 
to  walk  back  to  the  station  from  which  she 
had  started,  and  on  the  way  was  overtaken 
by  a  heavy  rain  storm,  and  suffered  in 
health  therefrom.  Held,  that  it  was  proper 
to  leave  the  whole  case  to  the  jury,  as  the 
court  conld  not  say,  as  a  matter  of  law,  tliat 
plaintiff's  conduct  under  the  circumstances 
was  improper  and  negligent.  M alone  v. 
Pittsburg  Sf  L.E.  R.  Co.,  152  Pa.  St.  390,  25 
Atl.  Rep.  638. 


Gii.  At  ro$;iiIar  station  or  near  a 
dwelling:  house.*— (i)  Generally. — There 
is  no  rule  of  the  common  law  requiring  a 
passenger  to  be  put  oft'  at  any  particidar 
place,  only  that  it  must  be  at  a  place  where 
it  will  not  subject  him  to  great  peril ;  there- 
fore at  common  law  a  passenger  cannot 
recover  for  being  put  off  at  an  inconvenient 
place.  Great  Western  R.  Co.  v.  Miller,  10 
Mich.  305.  And  see  also  llall  v.  South 
Carolina  R.  Co.,  34  Am.  iS^  J-'ig-  R-  Can. 
31 1,  28  So.  Car.  261.  5  S.  E.  Rep.  623.  South 
Fla.  R.  Co.  V.  Rhodes,  37  Am.  &•  En;.:;.  R. 
Cas.  100,  25  Fla.  40,  3  L.  R.  A.  733,  5  So. 
Rep.  633. 

The  liability  for  ejecting  a  passenger  or 
other  person  for  cause  at  a  place  distant 
from  any  station  or  dwelling  house  is  purely 
statutory.  Western  R.  Co.  v.  Miller,  19 
Mich.  305. 

Where  a  passenger  sues  for  being  put  off 
at  a  place  remote  from  a  station  or  dwelling 
house,  and  relies  upon  a  statute  of  Canada, 
which  allows  passengers  to  be  put  off  for 
non-payment  of  fare  only  at  a  station  or 
near  a  dwelling  house,  he  must  both  aver 
and  prove  such  statute.  Great  Western  R. 
Co.  V.  Miller,  19  Mich.  305. 

Where  the  right  to  put  a  peaceable  pas- 
senger off  the  train  exists  it  must  be  exer- 
cised at  a  station  or  depot,  or  where  he 
would  not  be  subject  to  injury.  A  conduc- 
tor has  no  right  to  put  a  passenger  off  at 
any  place  his  caprice  may  dictate.  Gallena 
V.  Hot  Springs  R.  Co.,  4  McCrary  {U.  S.) 
37 1 ,  13  Fed.  Rep.  1 1 6. 

A  place  that  is  a  regular  station,  where 
there  art  private  houses  close  by,  and  where 
there  is  a  waiting-room  at  the  station,  is  a 
proper  place  for  the  ejection  of  a  passenger, 
though  there  may  be  no  hotel  at  the  place. 
Hall  V.  Memphis  &^  C.  R.  Co.,  9  Am.  &^ 
Eng.  R.  Cas.  348,  1 5  Fed.  Rep.  57. 

(2)  Arkansas. —  Under  Mansf.  Ark.  Dig.  § 
5474  a  conductor  cannot  eject  a  passenger 
for  refusing  to  pay  his  fare  except  at  a  usual 
stopping  place,  though  that  would  take  him 
to  his  destination.  St.  Louis,  I.  M.  &*  S. 
R.  Co.  V.  Branch,  45  Ari:  524. 

(3)  California. — If  a  passenger  refuses  to 
pay  his  fare  or  to  exhibit  or  surrender  his 
ticket  when  reasonably  requested  so  to  do, 
the  conductor  may  put  him  and  his  baggage 


*  Ejecting  passengers,  must  be  at  a  proper 
place.  "  Regular  station,"  see  39  Am.  &  Eng. 
R.  Cas.  421,  aisir. 
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out  of  tlic  cars,  usiiiff  no  unnecessary  force, 
at  any  usual  sloppiiis;  place  or  near  any 
thvcUing  house,  on  stopping  the  train. 
(Jorimin  v.  Southern  Pac.  Co.,  97  Cal.  i,  31 
J\ic.  /»V/.  1112. 

(4)  Connecticut. — Under  no  circumstances 
can  a  passenger  he  ejected  cxci-pt  at  a  reg- 
ular station.  Maples  v.  New  York  &>  N.  H. 
K.  Co.,  38  Conn.  557,  y  y/w.  /vV/.  434. 

f5)  Illinois. — Under  the  statute  of  Illinois 
a  [jussenger  can  only  be  ejected  for  the  non- 
l)ayment  of  fare  at  a  regular  station,  and 
not  elsewhere.  Chicago,  Jl.  &»  O.  A'.  Co.  v. 
J'ttrJ:s,  iS /I/.  460.  — Rkvik.WKU  in  Nichols 
V.  Union  Fac.  K.  Co.,  7  Utah  510.— t./:/V(jf,'-^ 
&>  A.  A'.  Co.  V.  I'^li^gg,  43  ///■  364.  Chicago 
iS-»  A.  R.  Co.  V.  Roberts,  40  ///.  503.  Toledo, 
P.  i3-  \V.  R.  Co.  V.  Patterson,  63  ///.  304, 

And  this  applies  even  to  a  passenger  en- 
tt-ring  a  freight  train  without  having  first 
p.uch.ised  a  ticket,  in  violation  of  a  rule  of 
ihe  company.     Illinois  C.  R.  Co.  v.  Sutton, 

42  ///.  43«- 

The  statute  does  not  authorize  the  ejec- 
ti<jn  of  a  passenger  for  non-payment  of  f  .re 
at  any  place  in  the  town  or  village  in  which 
the  company  may  have  its  passenger  depot 
other  than  at  such  depot  platf(jrm.  Illinois 
C.  A".  Co.  V.  Latimer,  128  ///.  163,  21  A'.  E. 
Rep.  7  ;  affirming  28  ///.  App.  552. 

Mut  lie  may  he  put  off  at  the  usual  place 
of  getting  on  and  ofl  such  trains  at  a  sta- 
tion. Illinois  C.  R.  Co.  v.  Nelson,  59  ///, 
no. 

An  exception  to  tlie  rule  that  passengers 
cannot  be  put  ofl  trains  except  at  regular 
stations  is  made  where  a  passenger  has  been 
put  off  at  a  regular  station  and  again  under- 
takes to  hoard  the  train  as  it  is  moving  out 
from  the  station  ;  he  may  be  again  put  ofT. 
Cliicago,  /)'.  &^  Q.  R.  Co.  v.  Roger,  i  ///.  App. 
472.-gu()TlNG  Toledo,  P.  &  W.  R.  Co.  v. 
Patterson,  63  III.  304. 

The  statute  requiring  passengers  to  be 
expelled  only  at  stations  applies  only  to 
those  who  refuse  to  pay  fare,  and  does  not 
apply  to  one  who  refuses  to  surrender  his 
ticket ;  and  he  may  therefore  be  put  olT  at 
any  place.     Illinois  C.  R.  Co.  v.  Whittcmore, 

43  ///.  420. 

But  the  fact  that  the  passenger  has  in- 
formed the  conductor  that  he  will  get  off  if 
he  will  stop  the  train,  but  refuses  to  do  so, 
does  not  justify  the  conductor  in  putting 
him  off  other  than  at  a  regular  station. 
Chicago  &^  N.  W.  R.  Co.  v.  Peacock,  48  ///. 
253.— Following  St.  Louis.  A.  &  C.  R.  Co. 


V.  Dalby,  19  111.  353. — DISTINGUISHED  IN 
Chicago  &  N.  W.  R.  Co.  v.  Chisholm,  79 
111.  584. 

Carriers  by  rail  are  liable  for  injuries 
caused  to  a  person  by  reason  of  putting  him 
off  their  train  at  any  other  than  a  regular 
station.     Illinois  C.  R.  Co.  v.  Sutton,  53  ///. 

397- 

(6)  what   is  a  "  regular  station." — 

The  "regular  station"  at  which  a  conduc- 
tor is  authorized  by  III.  Rev.  St.  ch.  114, 
§  94.  to  remove,  or  cause  to  be  removed,  a 
passenger  for  a  refusal  to  pay  fare,  is  a  place 
on  a  railway  where  passenger  trains  usually 
stop  for  the  purpose  of  liaving  passengers 
get  on  and  off.  Illinois  C.  R.  Co.  v.  Lati- 
mer, 1 28  ///.  163,  21  A^.  E.  Rep.  7  ;  affirming 
28  ///.  App.  552. 

A  water-tank  is  not  a  regular  station 
within  the  meaning  of  this  law,  though  it 
may  be  a  usual  stopping  place.  Chicago  &^ 
A.  R.  Co.  V.  I'lagg,  43  ///.  364. 

(7)  Indiana. — A  passenger  has  a  right  to 
be  discharged  at  the  tegular  dei)ot  of  the 
carrier,  and  if  ejected  at  another  place  the 
carrier  is  liable.  White  Water  R.  Co.  v. 
Butler,  34  Am.  Gr'  Eng.  R.  Cas.  467,  112  Ind. 
598,   12  West.  Rep.  207,  14  A'.  E.  Rep.  599. 

The  fact  that  the  train  carried  freight  as 
well  as  passengers  makes  no  difTerence 
where  the  company  makes  no  distinction  as 
to  such  train.  White  Water  R.  Co.  v.  But- 
ler, 34  Am.  &^  Eng.  R.  Cas.  467,  1 1 2  Ind. 
598,  12  West.  Rep.  207,  14  A'.  E.  Rep.  599. 

(8)  Massachusetts.  —  When  proper  cause 
exists  for  removal  of  a  passenger  from  a 
railroad  train,  Mass.  Pub.  St.  ch.  112,  §  197, 
does  not  prohibit  the  company  from  put- 
ting him  off  the  train  at  a  regular  passenger 
station  without  arresting  him.  Bechwith 
V.  Cheshire  R.  Co.,  27  Am.  &>  Eng.  R.  Cas. 
192,  143  Mass.  68,  8  A'.  E.  Rep.  875. 

(9)  Maine. — The  company  ejecting  a  pas- 
senger from  its  train  must  do  so  at  a 
regular  station.  State  v.  Goold,  53  Me. 
279- 

(10)  Minnesota.— K  company  having  the 
right  to  eject  from  its  train  one  not  a  tres- 
passer must  do  so  at  a  regular  station. 
Hardcnbergh  v.  St.  Paul,  M.  <Sn-  ^L  R.  Co., 
34  Am.  6-.  Eng.  R.  Cas.  359,  39  Minn.  3,  38 
A'.  W.  Rep.  625,  12  ylm.  St.  Rep.  610.- Dis- 
tinguishing Wyman  v.  Northern  Pac.  R. 
Co.,  34  Minn.  210, 

(11)  Missouri.— \3nAcT  Wagn.  Mo.  St. 
307,  §  28,  a  passenger  may  be  expelled  from 
a  train  for  cause  near  a  station  or  dwelling 
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house.     /J/Us  V.  Si.  Lout's,  A'.  C.  6-  A^.  A". 
Co.,  64  A/o.  464. 

(12)  New  Hampshire — "  Passenger  sta- 
tion."— A  passenger  station,  within  the 
meaninrj  of  N.  H.  Gen.  Laws,  ch.  163,  §  22, 
whicli  forbids  tlie  ejecting  of  a  person  from 
a  car  for  non-payment  of  fare,  except  at  a 
passenger  station,  must  at  least  be  a  stop- 
pintf  place  where  passenger  tickets  are  ordi- 
narily sold.  Bahkvin  v.  Grand  Trunk  R. 
Co.,  37  Am.  &^  Eng.  K.  Cas.  126,  64  A'.  H. 
596,  7  A'.  Eng.  Rep.  \\\,  15  At  I.  Rep.  411. 

(13)  New  K(W-.— Under  N.  V.  Act  of 
1850,  ch.  140,  §  35,  a  passenger  can  only  be 
put  off  for  the  non-payment  of  fare  at  a 
usual  stopping  place  or  near  a  dwelling 
house ;  and  the  question  of  whether  the 
place  where  plaintiff  was  put  off  was  near  a 
dwelling,  within  the  meaning  of  the  statute, 
is  for  the  jury.  Loomis  v.  Jewett,  35  ////;/ 
{N.  r.)  313. 

(14)  North  Carolina. — The  conductor  is 
authorized  to  expel  one  who  refuses  to  pay 
regular  fare  at  any  point  wliere  he  may 
safely  get  off,  provided  it  be  (as  required  by 
the  statute,  §  1962  of  the  Code)  "at  any 
usual  stopping  place  or  near  any  dwelling 
house,  as  the  conductor  shall  elect,  on  stop- 
ping the  train."  Roseman  v.  Carolina  C. 
R.  Co.,  52  Am.  &^  Eng.  R.  Cas.  638.  112  N. 
Car.  709,  16  5.  £■.  Rep.  766. 

A  somewhat  intoxicated  person  who  gets 
off  safely  without  assistance,  when  told 
that  he  must  pay  his  fare  or  leave  the 
train,  and  whom  the  conductor  has  seen  a 
few  minutes  before  in  an  eating  house  de- 
manding food  and  acting  somewhat  bois- 
terously, may  be  reasonably  supposed  to  be 
capable  of  reaching  a  place  of  safety  where 
he  is  left  in  the  evening,  when  it  is  neither 
raining  nor  freezing,  within  two  hundred 
yards  of  a  dwelling  house,  and  not  far  from 
the  railroad  station.  Roseman  v.  Carolina 
C.  R.  Co.,  52  Am.  &^  Eng.  R.  Cas.  638,  112 
A^  Car.  709.  \6S.  E.  Rep.  766. 

(15)  67<?//.— Under  2  Utah  Comp.  Laws 
1888,  §  2354,  a  passenger  refusing  to  pay 
fare  can  only  be  put  off  at  a  regular  pas- 
senger statif)n  or  stopping  place  of  the 
train.  Nichols  v.  Union  Pac.  R,  Co.,  7  Utah 
510,  27  Par.  Rep.  693. 

And  this  applies  to  a  passenger  who  has 
failed  to  buy  a  ticket  and  who  refuses  to 
pay  double  fare,  as  required  by  a  rule  of  the 
company.  Durjer  v.  Union  Par.  R.  Co.,  9 
Utah  213,  33  Par.  Rep.  944.— Following 
Nichols  V.  Union  Pac.  R.  Co.,  7  Utah  510. 


(16)  Vermont. — Under  Vt.  Comp.  St. 
ch.  26,  §  52,  the  managers  of  a  railroad 
hav  no  right  to  eject  a  passenger  who  re- 
fuses to  pay  fare,  except  at  :■  uj  aal  stoi)ping 
place.  Stephen  v.  Smith,  1:9  I't.  160. — 
QuoiEi)  IN  Bass  V.  Chicago  &  N.  W.  R. 
Co.,  36  Wis.  450. 

Trustees  in  possession  of  and  operating  a 
railroad  come  within  the  provisions  of  the 
above  statute.    Stephen  v.  Smith,  29  Vt.  160. 

(17)  Wisconsin. — A  person  expelled  may 
be   put    off    at    a    usual    stopping    place. 

Vorton  v.  Milwaukee,  L.  S.  &>  IV.  R.  Co.,  6 
Am.  &*  Eng.  R.  Cas.  322,  54  IVis.  234,  1 1  A'^. 
W.  Rep.  482,  41  Am.  Rep.  23. 

OG.  At  flag  .station. — Cal.  Civ.  Code, 
§■487,  requiring  a  passenger  who  is  ejected 
for  tlie  non-payment  of  required  fare  to  be 
put  off  at  any  usual  stopping  place  or  near 
any  dwelling  house,  is  sufficiently  complied 
with  by  putting  him  off  at  a  small  town 
which  is  a  railroad  station  and  where  the 
trains  stop.  Wright  v.  California  C.  R.  Co., 
78  Cal.  360,  20  Pac.  Rep.  740. 

Section  i8i8.  Rev.  St.  of  Wisconsin,  pro- 
viding that  if  any  passenger  shall  refuse  to 
pay  his  fare  it  shall  be  lawful  to  put  him  off 
the  cars  at  any  usual  stopping  place  or 
near  any  dwelling  house,  by  necessary  im- 
plication prohibits  his  expulsion  at  any 
other  place.  Phettiplace  v.  Northern  Pac. 
R.  Co.,  58  Am.  &*  Eng.  R.  Cas.  61,  84 
Wis.  412,  54  A^.  W.  Rep.  1092. — Disapprov- 
ing Toledo,  W.  &  W.  R.  Co.  v.  Wright,  68 
Ind.  586. 

Where  a  passenger  is  unlawfully  put  off 
the  train  at  a  flag  station  at  midnight,  in  a 
storm,  a  great  distance  from  his  starling 
point  and  his  destination,  and,  in  entleavor- 
ing  to  walk  to  the  next  station,  falls  through 
a  cattle-guard  and  is  injured,  it  is  jiroper  to 
submit  to  the  jury  the  question  as  to 
whether  tiic  injury  was  the  proximate  con- 
sequence of  the  wrong  done  in  putting  tlic 
passenger  off  the  train,  and  as  to  wlieilier 
the  conduct  of  theconductor  in  putting  iiim 
off  was  wanton,  reckless,  and  ojiprcssive. 
E'lUins  V.  St.  Louis,  /.  J/.  &^  S.  R.  Co.,  11 
Mo.  App.  463.— Criticising  and  distin- 
guishing Hobbs  V.  London  &  S.  V\^  K.  Co., 
L.  R.  10  Q.  B.  III.  Distinguishing  In- 
dianapolis, B.  &  W.  R.  Co.  V.  liirney,  71  111. 
391  ;  Francis  v.  St.  Louis  Transfer  Co.,  5 
Mo.  App.  7.  Reviewing  Patten  v.  Chi- 
cago &  N.  W.  R.  Co.,  32  Wis.  524.— Dis- 
tinguished IN  Sira  V.  Wabash  R.  Co,,  115 
Mo.  127. 
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PlaintifT,  having  i'  ticket  over  another 
road,  '^ol  by  mistake  L()on  rlefeiulant's  train. 
Tlie  coiuiuctor  put  hei  ofT  at  a  fli-r  station 
for  both  roads.  The  depot  at  siicli  station 
was  closed  at  the  time,  and  a  dwcllinj^  house 
near  by  was  also  temporarily  locked.  The 
plaintiff  and  her  two  children  were  oblitjed 
to  wait  for  a  train  several  hours  without 
slicker,  and  her  exposure  was  followed  by  a 
si-vere  illness.  The  K'stimoiiy  was  conflict- 
int;  as  to  whether  she  showed  her  ticket  to 
the  brakeinan  on  entering  tlie  defendant's 
train,  and  also  as  to  whetiier  the  conductor 
demanded  payment  of  fare.  Held:  (i)  if  she 
shf)wod  iier  ticket  to  the  l)rakeman,  the  con- 
ductor was  not  justified  in  putting  her  off 
at  a  Hag  station  unless  that  was  a  reasonably 
safe  and  convenient  point  from  which  she 
could  most  expeditiously  reach  a  train  on 
the  proper  road  ;  (2)  if  she  did  not  show  her 
ticket  to  the  brakeman,  and  if  the  conduc- 
tor demanded  fare  of  her  which  she  did  not 
pav,  he  was  justified,  under  section  1818, 
Wis.  Rev.  St.,  in  putting  her  off  at  a  flag 
siation.  If  that  station  was  not  a  "  usual 
Slopping  place"  it  was  at  least  "near  a 
dwelling  hcjuse,"  and  it  is  immaterial  that 
the  occupant  of  such  house  was  temporarily 
absent  and  the  house  closed  while  the  plain- 
tiff was  there.  Patry  v.  Clticcii^o,  St.  P.,  M. 
ON.  O.  R.  Co.,  77  Jl'/s.  218,46  iV.  jy.  Rep.  56. 

(>7.  At  places  rviiiote  froiii  station. 
— (I)  Generally.— h.  company  need  not  take 
a  disorderly  and  drunken  passenger  to  the 
next  station  to  put  him  ofl.  Louisville  &* 
N.  R.  Co.  V.  Logan,  88  Ky.  232,  10  S.  W. 
Rep.  655. 

In  the  absence  of  a  statute,  a  company 
has  a  right  to  expel  a  passenger  who  is  at- 
tempting to  ride  on  an  expired  ticket,  and 
who  refuses  to  pay  fare,  at  any  place,  so 
that  he  is  not  unreasonably  exposed  to  dan- 
ger. Rudy  V.  Rio  Grande  Western  R.  Co.,  52 
Am.  &^  Eng.  R.  Cas.  351,  8  Utah  165,  30 
Pac.  Rep.  366. 

Under  the  special  charter  of  the  Jeffer- 
sonville  R.  Co.,  which  is  silent  upon  the 
subject,  if  there  is  lawful  cause  for  the  ex- 
pulsion of  a  passenger  from  the  cars,  he 
may  be  expelled  between  stations.  Jeffer- 
sonville  R.  Co.  v.  Rogers,  28  /nd.  i.— Ouoted 
IN  Lake  Erie  &  W.  R.  Co.  v.  Mays,  4  Ind. 
App.  4!3. 

It  is  not  required  in  Iowa,  where  a  person 
may  rightfully  be  ejected  from  a  train,  that 
it  must  be  done  at  a  station  u,  public  cross- 
ing.   Everett  v.  Chicago,  R.  /.  &^  p.  R,  Co., 


27  Am.  &^  P'ng.  P.  Cas.  98,  69  Iowa  15,  28 
N.  IV.  Rep.  410. 

A  company  cannot  be  subjected  to  liabil- 
ity for  the  ejection  of  a  recusant  passenger 
at  a  point  remote  from  a  station,  if  in  other 
respects,  and  under  all  the  circumstances, 
reasonable  care  and  prudence  arc  exercised 
in  the  act.  Brmvn  v.  C/iieago,  R.  I.  i?-»  /'. 
A'.  Co.,  51  I 07V a  235. 

Tlie  ejection  of  a  [jassenger  for  cause  tna\- 
be  at  a  place  other  than  a  railroad  depot 
or  usiuil  stopping  place,  provided  care  is  e.\- 
ercised  not  to  exi)ose  him  to  serious  injury 
or  danger.  Cincinnati,  S.  &"  C.  R.  Co.  v. 
Skillnian,  13  ,////.  (5-^  l^>ig-  P-  <-''•>"•  31,  39 
Ohio  St.  444. 

The  conductor  may  put  off  a  passenger 
who  refuses  to  pay  the  fare  for  transporta- 
tion, at  any  point  of  the  road  wliere  the 
passenger  would  not  be  injured  or  endan- 
gered. Moore  v.  Columbia  &"  G.  R.  Co., 
58  Am.  iS-  Eng.  R.  Cas.  493,  38  So.  Car.  i , 
16  S.  E.  Rep.  "781. 

As  the  conductor  is  not  obliged  to  carry 
him  and  put  him  off  at  a  station.  McClure 
V.  Philadelphia,  W.  &•  P.  R.  Co.,  34  A/d. 
532. 

A  passenger  who  refused  to  pay  his  fare, 
and  was  put  off  between  stations,  cannot 
complain  of  the  place  of  his  ejection  be- 
cause of  a  printed  rule  of  the  companv  re- 
quiring conductors  to  put  such  trespassing 
passengers  off  at  the  next  station,  where 
the  unobjected-to  testimony  of  the  conduc- 
tof  was  that  he  was  required  by  law  and  by 
the  orders  of  his  superiors  to  eject  such  a 
passenger  without  delay.  Moore  v.  Colum- 
bia (S-*  G.  R.  Co.,  58  Am.  &'  Eng.  R.  Cas.  493, 
38  So.  Car.  I,  16  5.  E.  Rep.  781. 

(2)  Illustrations. — A  passenger  was  told 
that  he  must  purchase  a  ticket  before  en- 
tering the  train,  and  he  went  to  the  office 
for  that  purpose,  but  found  it  closed.  He 
then  entered  the  train  and  offered  to  pay 
his  fare,  which  was  refused,  and  he  was  ex- 
pelled at  a  place  not  a  regular  station. 
Held,  that  the  company  was  liable.  Illinois 
C.  R.  Co.  V.  Sutton,  42  ///.  438. 

Where  railroad  employes  put  a  drunken 
passenger  off  when  he  is  unable  to  take 
care  of  himself,  in  a  cut  between  stations, 
where  he  is  drowned  in  a  pool  of  water — 
held,  that  the  company  may  be  liable,  not- 
withstanding that  the  immediate  cause  of 
the  death  is  the  drowning  and  the  fact  of 
his  intoxication.  Gill  v.  Rochester  &^  P.  R. 
Co.,  37  Hun  {N.   Y.)  107. 
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A  passenger  who  had  ridden  on  a  way 
freiglit  car  before  and  after  making  tlie 
rule  requiring  passengers  on  freight  trains 
to  be  provided  with  tickets,  witliout  obj'^c- 
tion  for  want  of  a  ticket,  could  not  be  rc- 
nujved  from  the  car  at  a  distance  from  the 
station,  without  proof  of  express  notice  or 
actual  knowledge  of  tiie  rule.  In  tiiis  case, 
putting  up  notices  of  the  rule  at  the  stat' m 
liouses — held,  not  to  be  suthcicnt.  IajIcc 
Shore  &•  M.  S.  R.  Co.  v.  Greenwooii,  79  /',?. 

S/.  373- 

1 1  cannot  be  laid  down  as  a  rule  of  law 
that  a  passenger  who  refuses  to  pay  his  fare 
cannot  i)e  ejected  except  at  a  regular  sta- 
tion. Tliere  may  l)e  cases  where  the  com- 
pany will  be  liable  for  carrviug  a  passenger 
to  the  next  station.  So  held,  where  a  pas- 
senger got  on  an  early  morning  train  before 
tiic  ticket  olfice  was  opened,  and  refused  to 
pay  the  extra  fare  demanded  on  the  train, 
and  asked  the  conductor  to  let  him  oti  at  a 
crossing  where  the  train  usually  stopped, 
which  was  near  his  home,  but  which  was 
refused,  and  he  was  cat  ried  to  the  next  sta- 
tion and  was  put  olT  in  inclement  weather, 
where  no  place  was  open  for  his  reception. 
Hail  V.  South  Carolina  /v'.  Co.,  34  //;;/.  &* 
Kiig.  K.  Cas.  311,  28  So.  Car.  261,  5  S.  K. 
Kep.  623. 

A  person  entering  a  car  and  failing  to  pay 
his  fare  was  told  by  the  conductor  that  he 
must  get  ofT  at  the  next  station  ;  but  he  was 
not  notified  when  the  train  reached  the 
next  station,  and  lie  did  not  get  off.  When 
the  train  was  about  a  mile  beyond  the  sta- 
tion he  was  ejected,  it  being  very  cold  and 
at)out  midnight.  The  person  was  a  cripple, 
thinly  clad,  and  remained  where  he  was  put 
off  until  daylight,  suffering  greatly  from 
cold  and  otherwise.  Held,  that  he  was 
wrongfully  ejected,  and  the  evidence  war- 
ranted a  verdict  in  his  favor  for  §250. 
Texas  &^  P.  R.  Co.  v.  McDonald,  2  Tex. 
A  pp.  {Civ.  CrtJ.)  144. 

A  person  traveling  on  a  passenger  boat, 
who  neither  produces  a  ticket  good  for  the 
trip  nor  pays  fare  when  called  upon,  and 
who,  after  being  informed  that  if  he  does 
not  pay  his  fare  he  will  be  put  ashore,  and 
is  allowed  a  reasonable  time  to  deliberate, 
and  who  then  suffers  himself  to  be  landed 
on  a  shore  to  which  he  is  a  stranger,  at  a 
point  distant  from  any  habitation,  during  a 
storm  in  the  night,  rather  than  pay  fifty 
cents  to  complete  his  journey  on  the  ves- 
sel, although  possessed  of  ample  means  to 


pay,  is  without  any  just  cause  of  complaint, 
and  cannot  recover  damages  in  an  action 
against  the  owner  of  the  vessel,  there  ijcing 
no  statute  forbidding  the  landing  of  a  pas- 
senger at  such  place.  Magec  v.  Oregon  R. 
■f-  A'.  Co.,  46  Fed.  Rep.  734. 

<J«.  Trrspassor  iiuiy  li«>  put  off  at 
any  s:\\'v  phuT.  —  Tl:e  Arkansas  statute 
wliicli  ri'quiri-s  idinpanics  to  ex|)el  passen- 
g<'rs  oidy  at  stations  is  confined  to  cases 
wlu're  passengers  refuse  to  pay  the  fare,  and 
has  ti(j  ap[)lication  to  the  case  of  a  person 
who  is  uidawfully  upon  a  freight  train. 
Hohhs  V.  Texas  iIr-»  /'.  R.  Co.,  34  ,/;«.  &^  I'-'ig. 
K.  Cas.  268,  49  ./;•/■.  357,  5  .V.  //'.  Rep.  586. 

The  statute,  Fla.  Laws,  cli.  1987,  J:  41, 
prohibits  the  expulsion  of  a  passenger  for 
non-payment  of  faie  at  any  point  other  than 
a  usual  stojjpiug  place,  or  near  some  dwell- 
ing house.  When,  however,  a  passenger 
wantonly  violates  any  other  reasonable  rule 
of  a  raiiroad  company,  the  obligation  to 
transjiort  him  ceases,  and  the  company 
may  cx|)el  him  from  the  train  at  any  con- 
venient and  safe  point  that  may  be  selected 
by  the  othcer  in  charge.  This  is  a  common 
law  right,  and  has  not  been  restricted  by 
statute  as  in  cases  of  non-payment  of  fare. 
South  Fla.  R.  Co.  v.  Rhodes,  37  Am.  &>  Eng. 
R.  Cas.  100,  25  Fla.  40,  3  L.  R.  A.  733,  5  So. 
Rep.  633. 

If  a  person  enter  a  train  and  refuse  to 
pay  his  fare  when  lawfully  demanded,  he  is 
a  trespasser  and  not  a  ])assenger,  and  at 
common  law  the  carrier  is  not  bound  to 
put  him  otI  at  a  station  or  usual  st(jpping 
place,  but  may  expel  him  at  any  place,  pro- 
vided it  will  not  expose  him  to  serious  dan- 
ger or  result  in  wanton  injury  to  him, 
Wyntan  v.  Northern  l\ic.  R.  Co.,  22  Am.  &> 
Eiig.  R.  Cas.  402,  34  Minn.  210,  25  N.  W. 
Rep.  349.  —  Kf.CONci LING  Maples  7'.  New 
York"&  N  H.  K.  Co..  38  Conn.  557.— Fol- 
lowed IN  Hardenbergh  v.  St.  Paul,  M.  & 
M.  R.  Co.,  34  Am.  &  Eng.  K.  Cas.  359,  39 
Minn.  3,  38  N.  W.  Rep.  625,  12  Am.  St.  Rep. 
6\o.  — Great  Western  K.  Co.  v.  Miller,  19 
Mich.  305. 

And  in  such  an  ejection  the  company  is 
not  required  to  have  consideration  for  the 
mere  convenience  of  the  wrong-doer.  At- 
chison, T.  Sf  S.  F.  R.  Co.  V.  Cants,  34  Am. 
&^  Eng.  R.  Cas.  290,  38  Kan.  608,  17  Pac, 

Rff>.  54. 

!f  a  passenger  neglects  to  purchase  a 
ticket  and  also  refuses  to  pay  his  fare,  he  is 
not  cr.titled   to  transportation  for  any  d is- 
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tance,  and  if  he  refuses  to  ()n)riiice  a  ticket 
or  |>iiv  ills  fare,  tlic  conductor  may  eject 
liim  at  any  place,  as  after  the  refusal  of  the 
passen^jer  to  |)ay  the  h;>{al  fare  there  is  no 
contractual  relation  'vhirli  woulfl  entitle 
llu-  passin}^  r  to  he  carricfl  to  the  next  sta- 
tion, under  a  rule  of  tiie  company  reipiirin}^ 
its  conductors  to  eject  passcii},'ers  refusing 
to  pay  fares  at  the  next  station.  Maori:  v. 
Co/itmhia  ^t*  <}.  A*.  Co.,  58  ,/;//.  &^  /Ciii;.  A'. 
Cis.  493.  38  .S'(;.  Car.  i,  i(>  S.  E.  Rep.  781. 

III.   REMEDIES  FOR  WRONGFUL  EJECTION. 

I.  Rights  oj  Ait  ion  and  Diffuses. 

<M>.  Generally.* — (i)  Company  liable. — 
A  company  ir,  liahlc  for  the  acts  of  those  in 
charj^e  of  its  train  in  expelling;  a  passen<;er 
from  it.  Cain  v.  Minneapolis  Or*  St.  L.  R. 
Co.,  39  Minn.  297,  39  N.  IV.  I\fp.  635. 

If  a  conductor,  while  in  the  employment 
of  a  company,  wrongfidly  and  forcihiy 
ejects  a  passenj^cr,  the  company  will  be 
liable  to  the  passen^'er.  C/ticai^o,  />'.  <S-  Q. 
A'.  Co.  V.  liryan,  90  ///.  1 26. 

In  an  action  based  upon  an  allepied  un- 
lawful removal  from  a  train,  a  plaintifl  can- 
not recover  damai^es  for  the  manner  in 
which  it  was  eflected  if  it  is  found  to  have 
been  jusiitiabie.  I.o^^anv.  Hannibal  &^  St. 
J.  R.  Co.,  12  Am.  (S^•  Ju/j;.  A'.  Cas.  141,  77 
A/o.  663. 

Where  one  was  lawfully  in  the  cab  of  a 
freij;lit  train  treaiiny;  for  passajje,  as  had 
fr(;(pienily  been  done,  and  was  still  being 
done  at  the  time  of  the  trial  by  other  per- 
sons on  the  same  train,  as  to  an  injury  in- 
flicted upon  him  by  the  conductor  he 
stands  within  the  reason  :md  spirit  of  the 
authorities  in  reference  to  like  injuries  done 
to  passonj^ers.  U'fstt'rn  &'  A.  R.  Co.  v. 
Turner,  28  Am.  ^r*  Kn;.^.  K.  Cas.  455,  72  Ga. 
292,  53  .Im.  Ri'p.  842. 

Where  a  ti<ket  is  in  fact  genuine  and  so 
shows  u|)i)n  its  face  in  all  respi.'cls  except- 
ini;  that  the  original  color  has  been  changed 
through  imineision  in  waier,  and  the  gen- 
eral ai)i)earance  of  the  ticket  shows  the 
elT(>ct  of  the  water  upon  it,  the  owner  is  not 
compelled  to  abandon  his  rights  under  his 
contract  with  the  com[)any  simply  because 
liis  ticket,  the  evidence  of  such  contract,  is 
somewhat  changed  in  coloi  ;  and  in  case 
the  conductor  refuses  to  accept  it  and  eject" 
him  he  may  recover  damages  for  the  expul- 

*  Ejecting  trespasser  from  train,  liability  of 
company  for,  see  note,  11  L.  R.  A.  432. 


sion.  Chicago  &*  E.  I.  R.  Co.  v.  Conley, 
f)  Ind.  A  pp.  9.  32  A^.  /•;.  Rep.  96. 

(2)  U'aii'i-r  0/  rii;/it  0/  action.— 'Where  a 
passenger  has  i)aiil  fare  to  a  certain  place, 
and  is  told  that  the  train  will  not  go  to  that 
point,  and  gets  otT  the  train  after  having  ac- 
cepted the  fare  fi)r  the  uncompleted  part  of 
his  jocrney.  tendered  to  him  by  tli  con- 
ductor, he  waives  his  right  of  action  for  un- 
lawfid  ejection.  I'lorida  Soutlfrn  R.  Co.  v. 
Katz,  28  Aw.  &-  Eng.  R.  Cas.  133,  23  J'la. 
139,  I  So.  Rep.  473. 

Where  a  passenger  wlio  was  in  a  chair 
car,  when  his  ticket  only  entitled  him  to 
ride  in  the  first-class  ordinary  car,  volun- 
tarily left  the  train  when  extra  compensa- 
tion was  demanded  of  him  for  riding  in  the 
chair  car— /icld,  that  he  waived  his  right  of 
action  against  the  company  for  uidawful 
ejection.  Wright  v.  California  C.  R.  Co., 
78  Cal.  360,  20  Pac.  Ri-p.  740. 

A  passenger  who  had  not  procured  a 
ticket  handed  the  conductor  a  ten-dollar 
bill  to  pay  his  fare  of  $6.20.  The  conductor 
returned  him  five  dollars  too  much.  The 
passenger  refused  and  neclined  to  examine 
ills  change  to  ascertain  if  the  conductor's 
claim  of  mistake  was  correct.  When  he 
had  ridden  as  far  as  the  payment  made  en- 
titled him  to  ride,  he  was  directed  to  leave 
the  train,  and  did  so.  Held,  that  having 
the  means  at  hand  to  determine  whether  (jr 
not  the  mistake  iiad  been  made,  and  failing 
to  use  them,  he  was  not  entitled  to  dam- 
ages for  expidsion  frcm  the  train.  McCar- 
thy V.  Chicago,  R.  I.  &•  P.  R.  Co.,  41  /oTva 

432. 

(3)  Dtfcnses. — The  fact  that  a  passenger 
who  is  wrongfully  ejected  from  a  train  was 
traveling  on  Sunday,  on  a  Sunday  excursion 
train,  will  not  bar  his  right  of  recovery  for 
uidawfnl  ejection.  Chicago,  St.  L.  &•  P.  R. 
Co.  V.  Graham,  3  Ind.  App.  28,  29  N.  E.  Rep. 
170. 

It  is  no  defense  for  excessive  violence  in 
expelling  the  plaintiff  from  a  car,  which 
aggravated  a  disease,  known  to  him  but  not 
to  them,  to  wiiich  he  was  sid)ject,  that  he 
gave  them  no  caution  in  relation  to  it. 
Coleman  v.  AV?."  York  Sr-  N.  H.R.  Co.,  106 
Mass.  160. 

The  fact  that  the  plaintiff  surrendered  to 
defendant  the  coupon  returned  to  her  by 
its  conductor,  and  received  in  return  the 
aino';ri'.  paid  by  her  for  passage,  cannot  be 
re^.ii.ied  as  a  fidl  satisfaction  of  her  claim 
fc.  damages  for  wrongful  ejection,  it  clearly 
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appearing  that  the  sum  so  received  by  her 
was  received  only  as  "on  refunrl  of  ticicet 
to  T."  Louisville,  N.  A.  &-  C.  A'.  Co.  v.  Con- 
rad, S-  ■^l"'-  "^  ^'-".k'-  A'-  ^''■f-  340.  4  ^"<^-  ^W- 
S3,  30  JV.  J:.  Kfp.  406. 

70.  For  mistakes  of  ajjcnts.*— (i) 
Misdike  of  conductor. — It  is  no  defense  to 
an  action  for  a  wrotif^ful  expulsion  that  the 
conductor  was  honestly  mistaken  in  heliev- 
inj(  that  the  passenjjer  had  not  paiil  liis 
fare.  Cor  man  v.  Southern  Pac.  R.  Co.,  97 
Cal.  I,  31  /'ac.  Kcp.  11 12. 

(2) of  the  porter. — Where  a  passenjifcr 

is  violently  removed,  just  as  a  tiain  is  mov- 
ing, by  a  i)orter  wiiose  duty  it  was  to  pre- 
vent passensjjers  goinj;  by  wrong  trains,  as 
far  as  possible,  but  to  request  them  to 
alight,  and  on  refusal  report  them,  with 
a  view  to  charge  an  excess  of  fare,  but  not 
to  remove  them,  the  company  is  liable,  al- 
though the  porter  acted  under  the  mistaken 
idea  that  the  passenger  was  in  a  wrong 
train.  Bay  ley  v.  Manchester,  S.  tS^  L.  K. 
Co.,  42  L.  J.C.  P.  78,  L.  R.  8  C.  P.  148,  28 
/..  7".  366;  affirming  L.  R.  7  C  /'.  415,  41 
/,. /.  C.  P.  278.— Considered  in  Holing- 
broke  v.  Swindon  N.  T.  L.  Board,  30  L.  T. 

723- 

(3) of  the  ticket  agent. — Where  it  ap- 
peared that  a  plaintiff  applied  for  a  proper 
ticket,  she  was  entitled  to  rely  upon  the  one 
delivered  to  her  by  the  agent  without  ex- 
amining it,  unless  there  was  some  inter- 
vening circumstances  which  required  licr  to 
do  so.  Georgia  R.  (S-»  I>.  Co.  v.  Dougherty, 
86  Ga.  744,  1 2  .S".  E.  Rep.  747. 

If  a  passenger,  before  entering  a  car,  prop- 
erly applies  for  a  ticket,  and  without  fault 
on  his  part,  but,  from  eitiier  the  wilfulness 
or  the  mistake  or  inadvertence  of  the  ticket 
agent,  is  unable  to  procure  one,  he,  when, 
according  to  the  rules  of  the  company,  fare 
in  addition  to  the  price  required  to  pur- 
chase a  ticket  is  demanded  of  him  by  the 
conductor,  may  pay  under  protest  the  ex- 
cess demanded,  and  afterward  by  suit  re- 
cover it  back;  but  he  is  not  obliged  to  do 
so.  On  the  contrary,  he  is  entitled  to  be 
carried  at  the  ticket  rate  without  paying  the 
excess  demanded,  and  has  the  choice  of 
paying  the  excess,  or  of  injisting  upon  his 
right  to  be  carried  at  the  ticket  rate,  and 
holding  the  company  responsible  in  dam- 
ages for  a  refusal  to  carry  him.  Jefferson- 
ville  R.  Co.  v.  Rogers,  38  Ind.  1 16. 

*  Consult  also  Tickets,  etc.,  8;  and  ante, 
12,  25-27.  »«. 

4  D.  R.  D.— 14. 


An  agent  who  sold  a  ticket,  having  made 
such  a  mistake  as  gave  ai)[)arent  color  to  the 
right  of  ejecting  the  holder  when  attempt- 
ing to  travel  thereon,  is  deemed  t(j  be  pro 
hac  vice  the  comjiany  in  performing  the 
act;  and  the  same  is  true  of  the  conductor 
who  ejected  the  passenger.  So  that  the 
company  is  responsible  for  the  commission 
of  the  tort  by  tiic  conductor,  as  well  as  for 
the  contract  of  a  ticket  agent.  McCiiiinis 
V.  Missouri  Pac.  R.  Co.,  21  j\'o.  Afp.  399. — 
Quoting  Craker  v.  Chicago  &  N.  W.  K. 
Co.,  36  Wis.  674, 

Where  a  ticket  is  issued  for  passage  over 
a  company's  own  line  and  a  connecting 
road,  under  a  verbal  agreement  between  the 
respective  ticket  agents  that  tickets  issued 
by  (jne  shall  be  accepted  by  tlie  other,  and 
afterwards  pro  rated,  an  action  may  be 
maintained  against  the  connecting  road  for 
an  illegal  expulsion  of  a  passenger,  l.undy  v. 
Central  Pac.  R.  Co.,  18  Am.  &-Eng.  R.  Cas. 
309,  66  Cal.  191,  4  Pac.  Rep.  1 193. 

A  passenger  paid  the  price  of  a  round- 
trij)  excursion  ticket,  but  by  an  error  in 
stamping  the  agent  issued  it  so  that  the  re- 
turn portion  was  not  good,  and  the  passen- 
ger, being  without  means  of  paying  his 
fare,  was  ejected  at  a  way  station,  where  he 
sufTered  much  inconvenience  and  humilia- 
tion, after  having  explained  the  matter  to 
the  conductor.  Held,  that  he  was  not  re- 
stricted in  the  recovery  of  d:i mages  to  an 
action  for  breach  of  the  contract,  but  might 
sue  for  tort.     Pouilin  v.  Canadian  Pac.  R. 

Co..    47    Fed.    Rep.     858.— DISTINGUISHING 

Bradshaw  v.  South  Boston  R.  Co.,  135 
Mass.  407;  Mosher  ?'.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  127  U.  S.  390,  8  Sup.  Ct.  Rep.  1324; 
Boylari  v.  Hot  Springs  R.  Co.,  132  U.  S. 
146,  10  Sup.  Ct.  Kep.  50. 

7  1 .  For  l)r«'iU'h  of  contract.— The 
passenger  who  has  a  ticket  may  insist  uijon 
being  carried  thereon,  and  if  ejected  may 
recover  the  damages  sustained  ;  or  he  may 
pay  his  fare  rather  than  be  cjcted,  and  re- 
cover such  damages  as  are  thereby  sustained. 
Pennsylvania  Co.  v.  Bray,  125  /nd.  229,  25 
N.  /•:.  Rep.  439. 

Where  a  passenger  had  procured  a  ticket 
entitling  him  to  transportation  between 
two  stations  on  defendant's  line  and  was 
carried  jiast  his  point  of  destination,  ejected, 
and  forced  to  walk  back,  the  expulsion  con- 
stitutes a  breach  of  the  contract  of  trans- 
portation for  which  the  Cf)mpany  is  liable 
in    damages.     Evansville  &->  R.    R.    Co.   v. 
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Kyte,    6    Ind.    App.    52.    32    N-    E.    Rep. 

II34- 

Wlien  the  coiuract  of  carriage  contained 
ill  a  ticket  is  not  binding  upon  the  com- 
pany hy  reason  of  the  passenger's  failure  to 
Ivive  the  tici<et  stamped,  as  required  by  an 
express  condition  contained  in  it,  an  action 
of  assumpsit,  sounding  in  contract,  and  not 
in  tort,  cannot  be  maintained  to  recover 
any  damages,  direct  or  consequential,  for 
tin;  passenger's  expulsion,  and  evidence 
concerning  the  circumstances  attending  the 
expulsion  and  the  consequent  damages  aris- 
ing- therefrom  is  inadmissible.  Bjylan  v. 
Hot  Springs  R.  Co.,  40  ,////.  &•  Eni^.  R.  Cas. 
666,  132  C  S.  146,  \o  Sup.  CL  Kip.  50.— 
Following  Miwiier  v.  St.  Louis,  I.  M.  & 
S.  U.  Co.,  127  U.  S.  3yO.  FiECONClLING 
Jennings  v.  Great  Northern  K.  Co.,  L.  R.  i 
y.  U.  7;  Butler  z/.  Manchester,  S.  &  L.  R. 
Co.,  21  Q.  13.  D.  207.— Dlstinguished  in 
Pouilin  7'.  Canadian  I^ac.  R.  Co. ,47  Fed. 
Rep.  S58. 

7ti.  Actions  in  tort. — Where  a  con- 
ductor wrongfully  claims  that  a  passenger 
is  not  the  person  named  in  a  ticket,  and 
eject':  him.  the  passenger  is  not  restricted 
to  an  action  for  breach  of  contract  to  safely 
carry,  but  may  sue  for  the  tort.  Pi/tsburgh, 
C,  C.  &'  St.  L.  K.  Co.  V.  Riiss,  57  Fed.  Rep 
822.  See  also  Pouilin  v.  Canadian  Pac.  R. 
Co.,  47  Fed.  Rep.  858. 

The  wrongful  ejection  of  a  passenger  is 
a  breach  of  duty  on  the  part  of  the  carrier 
for  which  an  action  in  tort  will  lie  to  re- 
cover damages.  Corn/an  v.  Soiit/ierii  Pac. 
R.  Co.,  97  Cat.  I,  31  Pac:  Rep.  1 1 12.— Quot- 
ing Head  v-  Georg''  i  Pac.  R.  Co.,  79  Ga. 
358,  II  Am.  St.  liep.  434. 

The  action  for  ejecting  a  passenger  after 
tender  ar.J  acceptance  of  the  excursion 
rate  is  not  for  a  breach  of  the  contract  to 
carry,  but  for  the  violation  of  a  personal 
right  assured  by  law.  C/iieago,  St.  L.  &>  P. 
R.  Co.  V.  G'a/iain,  3  Ind.  App.  28,  29  N.  E. 
Rep.  170. 

An  action  for  wrongful  expulsion  before 
reaching  destination,  although  arising  on  a 
contract,  sounds  in  tort,  or  what  is  called 
"an  action  for  tort  founded  on  contract." 
Serwe  v.  Northern  Pac.  R.  Co.,  52  Am.  &> 
Jing.  R.  Cas.  348,  48  Minn.  78,  50  N.  IV. 
Rep.  1 02 1. 

An  action  for  the  wrongful  ex])ulsion  of  a 
passenger  is  not  necessarily  founded  upon  a 
breach  of  the  contract  of  carriage,  but 
properly   lies   in   tort,  on   the  theory  that 


when  the  relation  of  passenger  and  carrier 
is  established  a  wrongful  violation  of  the 
contract  by  the  carrier  is  a  breach  of  a  pub- 
lic duty.  IVillson  v.  Northern  Pac.  R.  Co., 
^S  Am.  &>  Eng.  R.  Cas.  460,5  U'as/i.  621, 
32  Pac.  Rep.  468,  34  Pac.  Rep.  146.— NuT 
FOLLOWING  Jfjhnson  V.  Wells,  6  Nev.  224. 

An  action  of  trespass  vi  et  arniis  will  not 
lie  against  a  company  where  a  conductor 
wrongfully  ejects  a  passenger  from  a  car, 
where  it  is  not  shown  that  the  company 
authorized  or  directed  the  act.  Allegheny 
Valley  R.  Co.  v.  McLain,  i  Am.  &»  Eng.  R. 
Cas.  464,  91  J'a.  St.  442.  —  Following 
Philadeli)hia,  G.  &  N.  R.  Co.  v.  Wilt,  4 
Whart.  (Pa.)  143;  Yerger  z/.  Warren,  31  Pa. 
St.  319. 

The  action  of  trespass  on  the  case  in 
tort  is  the  proper  remedy  for  an  unlawful 
and  wrongful  ejection  frf.  m  a  train  on  which 
plaintifl  is  entitled  to  lide.  Roster  v.  Ches- 
apeake  &•  O.  R.  Co.,  52  Am.  &>  Eng.  R.  Cas. 
357.  iCy  W.  Va.  318,  15  5.  E.  Rep.  158. 

73.  Criminal  prosecution.  —  So 
long  as  a  passenger  siiall  comply  with  the 
reasonable  regulations  of  a  company,  he 
has  a  right  to  remain  in  the  cars  and  to  be 
carried  over  the  road  ;  and  if  while  thus 
complying  the  officers  or  agents  of  the  com- 
pany shall  eject  him  from  the  cars,  they 
will  be  liable  to  a  criminal  prosecution,  and 
the  com[)any  answerable  in  the  damages  for 
all  injury  sustained,  as  the  result  of  the 
wrongful  acti(jn  of  its  agents  or  servants. 
State  V.  Chovi/i,  7  /(Kva  204. 

74.  yor  lailurc  to  iionor  conduc- 
tor's cliccli.*— A  passenger  before  reach- 
ing his  destination  was  delayed  over  night 
by  a  wreck.  Being  sick  he  was  compelled 
to  seek  better  accommodation  than  the  train 
afforded.  He  had  surrendered  his  ticket 
and  held  a  conductor's  check  for  the  trip. 
Before  leaving  the  train  the  conductor  told 
liim  that  the  check  would  not  be  good  the 
next  day.  The  following  day  the  passenger 
went  on  another  train,  and,  having  liis  check 
refused,  oflered  to  pay  the  regular  fare, 
but  refused  to  pay  the  extra  price  demanded 
where  tickets  are  not  bought  before  enter- 
ing the  train,  and  was  put  off.  //eld,  that 
the  ejection  was  unlawful  and  the  passenger 
miglit  recover  damages.  LouisTille  u^  N. 
R.  Co.  V.  IVilsey,  (Ay.)  12  .V.  IV.  Rep.  275. 

A  passenger  bought  a  round-trip  ticket, 

*  Consult  also  Carkiaoe  of  Passenhers, 
513;  Tickets,  etc.,  «0. 


gl|-.    ■     i"J5!f 


EJECTION    OF   PASSENGERS,  75-78. 


211 


■which  was  taken  up  on  the  outgoing  trip  by 
the  (conductor,  and  a  conductor's  "check" 
given  him  which  was  not  honored  by  the 
conductor  on  the  return  train,  and  the  pas- 
senger was  put  off.  Held,  tliat  the  company 
was  liable.  Baltimore  lS^»  O.  R.  Co.  v.  Bam- 
brcy,  (Pa.)  1 6  --///.  A'e/>.  67. 

75.  Where  cjuise  of  action  accrues. 
— A  cause  of  action  arising  from  the  wrong- 
ful e.Kpui.sion  of  a  passenger  from  a  train 
arises,  not  where  the  contract  of  carriage  is 
made,  but  at  the  place  where  the  passenger 
is  wrongfully  expelled.  Ma.xwcll  v.  ylfc/ii- 
soii,  T.  £^  5.  /"  A'.  Co.,  34  ///«.  &^  i^iiii-  R- 
Cas.  574,  34  /'>'/•  R<'/>-  -f^6. 

70.  For  noii-coiapiiaiice  with  stat- 
utory ''i'S'iilatioiis. — Where  one  travel- 
ing on  a  passenger  train  presents  to  the 
conductor  a  ticket  authorizing  him  to  ride 
from  one  to  another  designated  station 
"only  on  sucii  trains  as  stop  regularly  at 
both  stations,"  and  is  ejected  from  the  cars 
bv  such  conductor  between  such  stations,  it 
will  be  no  defense  to  the  passenger's  action 
that,  by  the  regulations  of  the  company,  the 
train  cm  which  he  was  traveling  did  not 
sloj;  at  the  latter  station,  if  the  ticket  was 
issued  since  the  passage  of  the  Ohio  act  of 
1867,  requiring  the  company  to  stop  there, 
and  the  passenger  believed  when  he  took 
j)assage  on  the  train  that  it  .jpped  at  both 
stations.  Pennsyhnvtia  Co.  v.  U'eiits,  3  Am. 
&^  Ki{i^.  A\  Cas.  478,  37  O/i/o  S/.  333. 

A  statute  provided  that  every  servant  in 
a  passenger  tran  shall  wear  "upon  his  hat 
or  cap  a  badge"  indicating  his  otl'ice,  and 
without  such  badge  shall  not  demand  or 
receive  from  any  passenger  any  fare  or 
ticket,  nor  meddle  or  interfere  with  any 
passenger.  A  passenger  sued  for  being  un- 
lawfully put  off  a  train,  and  charged  that 
the  servants  in  the  train  did  not  wear 
iKuiges  as  required  by  law.  //eli/,  that  a 
plea  to  the  det'laration  that  the  conductor 
who  put  plaintiff  off  was  well  known  to 
him,  and  wore  a  badge  indicating  his  ollicc, 
without  showing  that  it  was  worn  on  his 
hat  or  cap,  docs  not  constitute  a  defense. 
Farewell  v.  Grand  Trunk  R.  Co.,  \  5  U.  C. 
C.  P.  427. 

77.  I*ro\iiiiat«  caii.sc  of  injury. — 
A  passenger's  right  to  recover  damages  for 
injuries  received  through  the  negligence  of 
the  conductcjr  in  putting  him  off  the  train 
at  a  dangerous  and  improper  place  does 
not  fleijend  upon  liis  right  under  his  con- 
tract with  the  company  to  ride  upon  that 


train,  but  upon  the  fact  that  his  injuries 
were  the  natural  and  probable  consequence 
of  the  negligent  act  of  the  conductor. 
Lake  S/iore  &>  M.  S.  R.  Co.  v.  Roscnzweig, 
26  Am.  &•  Eng.  R.  Cas.  489,  113  Pa.  SI.  519, 
6  All.  Rep    545. 

When  a  jjassenger  has  been  wrongfully 
ejected  the  company  will  be  liable  for  the 
ordinary  and  natural  results  of  the  act,  and 
therefore  such  as  might  have  been  reason- 
ably expected,  in  view  of  the  duly  of  the 
passenger  to  e.xercise  (jrdinary  care  to  so 
act  afterwards  as  to  prevent  injury.  J.ouis- 
ville.  A'.  &->  G.  S.  R.  Co.  v.  /■'Iciiiiiig,  1 8  ^Im. 
i&»  Eng.  R.  Cas.  347,  14  Lea  (  Tenii.)  128. 

If,  having  exercised  reasonable  prudence, 
considering  the  time,  place,  and  circum- 
stances, as  also  the  condition  of  a  drunken 
man  himself,  the  conductor  expels  such  pas- 
senger, who  is  afterwards  run  over  and 
killed  by  another  train,  not  in  fault,  the  ex- 
pulsion itself  is  not  such  proximate  cause 
of  the  death  as  will  make  the  company 
liable.  Raikcay  Co.  v.  Vallehy.  33  Oltio  St. 
345. — Followed  in  Louisville  &  N.  R.  Co. 
V.  Johnson,  92  Ala.  .^04.  yLvii'LU  IN  Indi- 
anap(jlis,  P.  &  C.  R.  Co.  v.  Pitzer,  25  Am. 
&  Eng.  R.  Cas.  313,  109  Ind.  179,  58  Am. 
Kep.  3S7. 

Hut  there  might  be  a  recovery  for  his 
death  if  the  jury  believed  that  the  killing 
was  the  natural  and  proximate  result  of  his 
being  ejected,  Haley  v.  Chicago  &-•■  .\'.  W. 
R.  Co.,  21  Lrwa  i  5.— Ki:vi  KWING  Trow  v, 
Vermont  C.  R.  Co.,  24  Vt.  487. 

78.  Command  Ut  quit  train  equiv- 
alent to  forcible  expulsion.^ — An  ac- 
tion may  be  maintained  by  one  who  has 
been  wrongfully  ejected,  without  regard  to 
the  degree  of  force  used  in  the  expulsion. 
Cliicago,  St.  L.  &-  P.  R.  Co.  v.  Bills,  104 
/nd.  13,  3  A'.  E.  Rep.  611. 

And  this  is  true  although  the  wrongful 
expulsion  was  unaccompanied  by  physical 
force  or  violence,  on  the  theory  that,  when 
the  relation  of  passenger  and  carrier  is  es- 
tablished, a  wrongful  violation  of  the  con- 
tract upon  the  part  f)f  tliecarriei  is  a  brc  ac  li 
of  a  public  duty.  Willson  v.  Northern  l\u. 
R.  Co.,  ^S^lm.  Sr'  Eng.  R.Cas.  460,  5  Wash. 
621,  32  J'ae.  Re/).  468,  34 /W.  Rep.  14G.— 
DisTiM'.uiSHiNG  Johnson  v.  Wells,  6  Nev. 
224. 

To  constitute  a  wrongful  expulsion  it  is 
not  necessary  that  a  passenger  should  resist 
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so  as  to  require  force  to  remove  him  ;  it  is 
cnougli  if  he  peaceably  vacates  the  car 
upon  being  told  to  do  so  by  the  conductor. 
Uy//soH  V.  Northern  Pac.  R.  Co.,  58  Am.  &«• 
/w/i,'-.  R.  Cas.  460,  5  Wash.  621,  32  Pac.  Rep. 
46S,  ■>,\rac.Rcp.  146. 

Where  a  party  upon  a  train  is  explicitly 
informed  by  the  conductor  that  he  cannot 
retain  his  seat  and  must  leave  the  car,  he 
then  knows  that  he  cannot  proceed  longer 
upon  the  train;  but  he  must  leave  and  re- 
sort to  his  legal  remedy,  the  same  as  though 
he  had  been  ejected,  although  the  conduc- 
tor was  wrong  in  ordering  him  to  leave. 
Southern  Kan.  R.  Co.  v.  Hinsdale,  34  Am. 
<S^•  l£ng.  R.  Cas.  256,  38  Kan.  507,  16  Pac. 
Rep.^n.  Chicago,  B.^'  Q.  R.  Co.  v.  U'itson, 
23  ///.  ////.  63.— Quoting  Pennsylvania  R. 
Co.  71.  Connell,  112  111.  295. 

No  one  has  a  right  to  resort  to  force  to 
compel  the  performance  of  a  contract;  and 
therefore,  where  a  person  upon  a  train,  by 
mistake  of  the  local  ticket  agent,  has  a 
ticket  to  a  station  that  the  train  does  not 
stop  at,  he  must  either  pay  the  extra  fare 
demanded  or  get  off  when  ordered  so  to  do, 
and  cannot  invite  force  in  his  ejection  or 
removal  merely  to  make  a  case  against  the 
company  or  to  increase  his  damages.  At- 
chison, T.  &^  S.  F.  R.  Co.  V.  Gants,  34  ^Im. 
&■'  Kng.  R.  Cas.  290,  38  Kan.  608,  17  Pac. 
Rep.  54. — Quoting  Townsend  7/.  New  York 
C.  &  H.  R.  R.  Co.,  56  N.  Y.  295 ;  Bradshaw 
V.  South  Boston  R.  Co.,  135  Mass.  407; 
Pennsylvania  R.  Co.  v.  Connell,  112  111.  295. 

In  an  action  for  a  threatened  expulsion  for 
the  alleged  invalidity  of  a  passenger's  ticket, 
the  evidence  must  justify  the  conclusion 
that  the  conductor  acted  malevolently. 
Hoffman  v.  Northern  Pac.  R.  Co.,  45  Minn. 
53,  47  N.  IV.  Rep.  312. 

If  a  passenger  pays  his  fare  to  a  certain 
station,  and  the  ticket  agent  inadvertently 
gives  him  a  ticket  to  an  intermediate  sta- 
tion, the  demand  of  fare  a  second  time  by 
the  conductor  will  be  a  breach  of  the  im- 
plied contract  on  the  part  of  the  com-jxiny 
to  carry  him  to  the  proper  statien.  By 
paying  on  such  do.iiand  his  action  will  be 
as  complete  as  if  he  resists  the  demand  and 
sutlers  himself  to  be  ejected,  and  his  ejec- 
tion in  such  a  case  will  add  nothing  to  his 
cause  of  action.  It  is  his  duty  to  ])ay  the 
fare  demanded,  and  if  the  company  fails  to 
make  suitable  reparation  for  the  indignity, 
he  can  maintain  his  appropriate  action. 
Chicago,  n.  &•  Q.  R.  Co.  v.  Griffin,  68  ///. 


499.— Distinguished  in  Lake  Erie  &  \V. 
R.  Co.  V.  Fi.x,  II  Am.  &  Eng.  R.  Cas.  109, 
88  Ind.  381,  45  Am.  Rep.  464.  Quoted  in 
Chicago  &  N.  W.  R.  Co.  v.  Bannerman,  15 
111.  App.  100;  North  Chicago  St.  R.  Co.  v. 
Olds,  40  III.  App.  421. 

A  passenger  having  a  ticket,  who  has 
been  directed  by  the  agent  of  the  railroad 
to  board  a  certain  train  which  does  not  s'op 
at  his  station — held,  entitled  to  recover 
damages  sustained  by  reason  of  being 
obliged  to  get  off  before  reaching  his  desti- 
nation, though  no  injury,  insult,  or  even 
discourtesy  was  offered  him  upon  leaving 
the  train.  Alabama  G.  S.  R.  Co.  v.  Heddle- 
ston,  31  Am.  &^  i^'tg-  K-  Cas.  116,  82  Ala. 
218,  3  So.  Rep.  S3. 

If,  when  the  train  was  stopped,  the  con- 
ductor stood  aside  for  plaintiff  to  alight, 
and  she  did  not  attempt  to  do  so,  and  he 
took  her  by  the  arm,  intending,  against  her 
will,  to  remove  her,  and  she  yielded  only 
because  of  such  intended  force — held,  that 
it  was  a  forcible  removal.  Curtis  v.  Sioux 
City&'H.  P.  R.  Co.,  87  Io7va  622,  54  N.  IV. 
Rep.  339. 

70.  Degpoe  of  oare  to  be  used  by 
ejected  ims.seiiger. — Where  a  passenger 
receives  personal  injuries  in  being  forcibly 
ejected  from  the  train,  he  is  only  required 
to  use  reasonable  care  to  avoid  the  conse- 
quences of  such  injury,  under  Cal.  Code,  § 
487  ;  and  the  question  whether  he  did  exer- 
cise such  care  in  going  to  the  nearest  house 
or  waiting  for  a  carriage  is  for  the  jury. 
Bland  V.  Southern  Pac.  R.  Co.,  65  Cal.  626, 
4  Pac.  Rep.  672. 

Said  section  487  of  the  Cal.  Civ.  Code 
imposes  a  positive  duty  on  the  conductors 
and  managers  of  railroad  trains,  but  not  on 
passengers.  Bland  v.  Southern  Pac.  R.  Co., 
65  Cat.  626,  4  Pac.  Rep.  672. 

80.  I>nty  to  liMivc  track  after  ex- 
pulsion.—It  is  the  duty  of  a  person  ejected 
from  a  train  upon  a  railroad  track  to  leave 
it  as  soon  as  practicable,  //am  v.  IJehnvare 
&>  /I.  Canal  Co.,  58  Am.  &->  Zing.  A'.  Cas. 
520,  155  /'a.  St.  549,  26  Atl.  /\ep.  757. 

It  \i  the  clear  duty  of  one  so  ejected  to 
adopt  any  means  of  egress  from  the  track 
which  should  be  made  use  of  by  a  person 
of  ordinary  prudence  for  that  purpose  ;  and 
his  disregard  of  such  duty,  even  though  it 
be  due  to  a  condition  of  partial  intoxica- 
tion or  the  influence  of  a  companion,  will 
be  negligence  which  will  bar  an  action  for 
his    injury  or  death   if  struck  by  a  train. 
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Ham  V.  Delaware  (S-»  H.  Canal  Co.,  142  Pa. 
St.  617,  21  Ail.  Rep.  1012. 

A  person  who  is  ejected  from  a  train  is 
not  at  liberty  to  walk  upon  the  track  for 
any  considcrahle  distance,  or  for  any  dis- 
tance more  than  is  al)solutely  necessary  to 
enable  him  to  reach  a  position  of  safety; 
the  presence  of  such  person  upon  the  track 
at  a  point  4000  feet  from  where  he  was 
ejected  can  be  justified  only  by  clear  proof 
of  imperious  necessity.  Ham  v.  Delaware 
&^  H.  Canal  Co.,  142  Pa.  SI.  617,  21  All 
Rep.  1012. 

81.  Contributory  iicgli^eiice  as  a 
defense. — A  plaintiff's  failure  to  take  or- 
dinary care  of  hers'ilf  after  her  expulsion 
from  the  train,  thus  a<;;jfravating  her  injury, 
is  not  contributory  neglifjence  which  would 
entirely  defeat  a  recovery.  Pa/ry  v.  C/ii- 
cago,  St.  P.,  M.  &^  O.  R.  Co.,  82  IVis.  408,  52 
A'.  IV.  Rep.  312. 

In  an  action  for  being  ejected  from  a 
train  with  excessive  force,  there  is  no  ques- 
tion of  negligence  or  of  contributory  negli- 
gence ;  and  it  is  error  to  permit  plaintitT  to 
prove  that  he  was  upon  the  train  in  pursu- 
ance of  information  given  him  by  the  ticket 
agent  that  the  train  would  stop  at  his  desti- 
nation. Chicago,  St.  L.  S^  P.  R.  Co.  v.  Bills, 
37  Am.  &^  Kng-  1^-  Cas.  121,  118  Ind.  221, 
20  A'.  E.  Rip.  '/7S. 

A  passenger  removed  from  a  train  for 
disorderly  conduct  cannot  recover  for  such 
injuries  as  were  caused  by  the  result  of  his 
own  resistance  and  violence.  Chicago,  B, 
<S-»  Q.  R.  Co.  v.  Griffin,  68  ///.  499. 

Where  it  appeared  that  a  passenger  was 
on  a  wrong  train  by  her  mistake,  together 
with  the  fault  of  the  company's  agent;  that 
she  was  unwilling  to  pay  her  fare  for  being 
carried  further  on  the  train  after  the  dis- 
covery of  her  mistake,  and  was  put  off  at 
night  at  a  lonely  place— //<■/</,  that  she  was 
not  precluded  from  recovering  by  reason  of 
the  fact  that  she  refused  to  be  carried  fur- 
ther on  the  train  or  to  remain  at  the  place 
where  she  was  put  off,  she  having  walked 
back  to  the  next  station,  incurring  severe 
injuries  and  suffering  much  from  fright.  In- 
ternational &^  G.  N.  R.  Co.  v.  Smith.  (Per.) 
27  Am.  &•  Eng.  R.  Cas.  148,  i  5.  If.  Rep. 
565. 

A  person  was  put  off  a  train  at  the  wrong 
station,  at  night,  through  negligence  of  the 
company  in  selling  tickets  to  a  point  on  its 
line  at  which  its  trains  did  nf)t  stop.  The 
person   failed  to   make  any  inquiry  for  a 


place  to  find  shelter,  when  he  might  have 
found  it  upon  inquiry.  There  were  no 
houses  or  lights  in  sight  known  to  him,  and 
the  agent  closed  the  depot  almost  imme- 
diately upon  his  arrival.  Hcltl,  that  by 
walking  to  his  destination  instead  of  trying 
to  find  shelter,  he  contributed  to  his  own 
injury,  and  was  not  entitled  to  recover. 
Texas  iSv  P.  R.  Co.  v.  Cole,  27  Am.  6-»  Eng. 
R.  Cas.  144.66  7V.I-.  562,  I  .v.  IV.  Rep.  629.— 
Distinguishing  International  (S:  G.  N.  H, 
Co.  7'.  Gilbert,  64  Tex.  536.— KKViiiWKU  IN 
Missouri  Pac.  K.  Co.  v.  E.ans,  37  Am.  & 
Eng.  R.  Cas.  144,  71  Te.\.  361. 

An  immigrant  having  a  ticket  to  G.,  pre- 
sented it  to  a  brakcman  on  appellant's 
train,  who  informed  him  that  he  was  on 
the  right  train.  After  going  a  few  hundred 
yards  on  the  train  he  was  put  off  by  the 
conductor  at  night,  and,  in  trying  to  walk 
back  on  the  track,  fell  through  trestle-work 
and  received  serious  damage,  for  which  he 
sued  the  company.  Hel<l,  that  under  the 
circumstances  of  the  case  it  was  not  con- 
tributory negligence  for  the  appellee  to 
attempt  to  make  his  way  back  to  the  depot 
on  the  railway  track.  Houston  &^  T.  C.  R. 
Co.  v.  Dexiainy,  63  Tex.  172. — Revikwed  IN 
Missouri  Pac.  R.  Co.  v.  Evans,  37  Am.  & 
Eng.  R.  Cas.  144,  71  Tex.  361. 

2.  Procedure. 

a.  Pleadmg.* 

82.  In  general.— (I)  Complain/,  when 
good. — Where  a  passenger  sues  for  being 
unlawfully  ejected  from  a  train,  a  complaint 
averring  that  plaintiff,  at  the  request  of  the 
defendant,  became  a  passenger  on  its  train, 
and  that,  after  he  had  been  received  as  such 
passenger,  and  had  been  carried  a  part  of 
his  journey,  defendant  stopped  the  train 
three  miles  from  any  stopping  place  or  sta- 
tion, and  thcTi  and  there  wantonly  and 
unlawfully  required  him  to  quit  the  train 
and  expelled  him  therefrom,  states  a  good 
cause  of  action.  If,  after  being  accepted  as 
a  passenger,  he  failed  to  pay  his  fare  or 
became  obnoxious  from  anv  other  cause, 
this  is  matter  of  defense.  White  v.  Chesa- 
peake iS-  O.  R.  Co.,  26  W.  Va.  Soo.— Re- 
viewing Tarbell  v.  Central  Pac.  R.  Co.,  34 
Cal.  616. 
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A  complaint  alleging  that  the  plaintiff 
was  aflmittcd  as  a  passenger  into  a  train, 
and  that  he  was  wilfully  and  maliciously 
ejected  therefrom  by  the  defendant,  acting 
through  its  agents  and  servants,  while  it 
was  in  motion,  whereby  he  was  injured,  is 
sufficiently  specific  without  describing  the 
kind  of  train,  the  particular  servant  or 
agent,  or  the  time  of  d;iy  tlie  train  left  the 
station  where  the  pl;iintilT  took  passage. 
Wahas/i  K.  Co.  v.  Swi'tv^e,  28  Am.  &^ 
/f ;/;'•.  A".  Cas.  2S8,  no  Iiid.  156,  9  N.  E. 
Rep.  85. 

In  an  action  for  an  illegal  expulsion  from 
a  train,  an  allegation  in  the  petition  that 
the  price  of  the  ticket  was  70  cents,  and 
that  the  plaintiff,  in  the  train,  when  a  ticket 
or  fare  was  demanded  by  the  conductor, 
tendered  this  amount,  which  was  refused, 
and  tlie  conductor  demanded  $1.05,  and  on 
his  failure  to  pay  it  compelled  him  to  leave 
the  train,  shows  prima  facie  a  good  cause 
of  ;iction.  It  will  not,  on  demurrer,  be 
presumed  that  the  company  had  made  a 
distinction  between  ticket  fare  and  train 
fare,  and  that  the  sum  exacted  was  train 
fare,  as  fixed  by  the  company.  Avcy  v. 
Atcliisou,  T.  &>  S.  F.  R.  Co.,  11  A'un.  448. 

If,  in  an  action  for  a  wrongful  ejection  from 
defendant's  cars,  the  contract  with  defend- 
ant's agent  in  the  purchase  of  a  passenger 
ticket  is  set  out,  as  matter  of  iiuiucement, 
as  the  foundation  of  plamtifT's  asserted 
right  to  be  on  defendant's  tram,  from  which, 
as  a  matter  of  law,  springs  the  obligation 
of  defendant  carrier,  with  averments  of 
breach  of  contract  by  failing  in  its  duty  in  this 
respect— //t'A/,  that  the  matters  in  issue  are 
properly  and  substantially  set  forth.  Jlfc- 
Ginnts  v.  Missouri  Pac.  R.  Co.,  21  Mo.  A  pp. 

399- 

(2)  lulicn   had.  —  A   complaint  by  a 

ticket  holder  for  wrongful  expulsion  must 
aver  that,  under  the  rules  ot  the  com|>any, 
the  train  on  which  he  took  passage  should 
stop  at  the  station  named  on  his  ticket. 
Chicago,  St.  L.  &'  P.  R.  Co.  v.  Bills,  104 
Ind.  13,  3  N.  E.  Rep.  611. 

A  complaint  for  tiie  alleged  wrongful 
expulsion  from  a  train,  which  sets  forth 
that  plaintiff  bought  a  ticket,  which,  he 
was  informed  by  the  agent  who  sold  it, 
would  entitle  him  to  a  passage  on  a  freight 
train,  but  that  when  he  entered  the  train 
he  was  assaulted  by  the  conductor  and 
brakeman  and  ejected  therefrom,  is  defect- 
ive in  failing  to  set  out  facts  showing  that 


the  act  of  the  conductor  was  unlawful. 
White  V.  Evansville  &^  T.  H.  R.  Co.,  58 
Am.  (Sn>  EHg.  R.  Cas.  479,  133  Ind.  480,  33  A''. 
E.  Rep.  273. 

A  complaint  which  set  forth  that,  desir- 
ing to  ride  as  a  passenger  on  one  of  defend- 
ant's cars,  plaintiff,  a  boy  of  thirteen  years, 
stepped  upon  the  platform  theieof.  intend- 
ingto  enter  and  pay  his  fare,  when  the  con- 
ductor, without  cause  or  warning,  wilfully 
and  with  great  force  tlirew  him  upon  the 
street  while  the  car  was  running  at  great 
speed,  does  not  slate  a  cause  of  action  for 
a  breach  of  the  contract  of  carriage,  but 
sets  forth  facts  constituting  a  cause  of 
action  for  wilful  injuries  inflicted  by  a  ser- 
vant acting  within  the  scope  of  his  employ- 
ment. Citizens'  St.  R.  Co.  v.  Willocby, 
58  Am.  <S~>  Kng.  R.  Cas.  485,  134  Ind.  563,  33 
A.  E.  Rep.  627. 

A  comiiany  is  not  required  by  law  to  carry 
passengers,  as  a  common  carrier,  on  its 
freight  trains;  but  it  may  agree  to  carry 
passengers  on  freight  trains  on  such  reason- 
able terms  and  conditions  as  it  may  pre- 
scribe. In  such  case,  if  it  be  sued  for  its  re- 
fusal to  carry  a  passenger  on  a  freight  train 
in  accordance  with  its  agreement,  plaintiff 
must  allege  a  strict  compliance  or  attempted 
compliance  on  his  part  with  the  terms  and 
conditions  imjiosed  by  such  company;  other- 
wise his  complaint  will  be  insufficient.  /«- 
diaiiapolis  &^  St.  L.  R.  Co.  v.  Kennedy,  3 
Am.  &*  Enif.  A'.  Cas.  467,  77  /;/(/.  507. 

(3)  ^lns7ter  —  P/ea.  —  Under  the  Texas 
system  of  pleading,  a  defendant  nun'  in  his 
answer  embrace  several  defenses,  though 
inconsistent  with  each  other.  So  where  a 
company  is  sued  by  a  passenger  for  being 
ejected  from  a  train,  it  is  competent  fcjr  the 
company  to  set  up  the  defense  (i)  that  the 
conductor  in  charge  of  the  train  did  not  act 
by  authority  or  consent  of  the  company, 
anrl  acted  beyond  the  scope  of  his  autiior- 
ity  ;  (2)  that  the  company  was  justified  in 
ejecting  plaintiff  on  account  of  his  bad  con- 
duct. International  &*  G.  A'.  R.  Co.  v.  Ken- 
tie,  2  Te.v.  App.  (Civ.  Cas)  262. 

In  an  action  for  compelling  plaintiff  to 
leave  defendants'  train,  a  plea  that  defend- 
ants liad  established  certain  fares  on  the 
road,  which  were  all  made  payable  to  the 
conductor  ;  that  the  conductor  of  the  train 
conveying  plaintiff,  in  disciiarge  of  his 
duty,  demanded  of  plaintiff  the  usual  fare, 
which  she  refused  to  pay,  and  therefore  he 
obliged  her  to  leave  the  train  at  a  way  sta- 
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tion  —  held,  good  on  demurrer.  Duke  v. 
Great  Western  R.  Co.,  14  U.  C.  Q.  B.  369. 

A  replication  that  before  plaintifT  entered 
the  cars  she  paid  to  defendants  her  fare  at 
the  C.  station,  and  received  a  ticket,  which 
ticket  she  casually  lost  before  the  conductor 
called  upon  her  for  payment,  of  all  which 
the  conducLui  li;id  notice;  without  this, 
that  she  refused  to  pay  the  said  fare  in  the 
plea  mentioned,  or  did  not  pay  the  same 
as  allefi;ed,  concluding  to  the  country,  is 
bad  on  demurrer.     Duke  v.  Great  IVestcrn 

R.  Co.,  14   U.  C.  Q.  />'.  369,  — RlXONCILKl)  IN 

Beaver  v.  Grand   Trunk  R.  Co.,  20  Ont. 
A  pp.  476. 
88.  Allejying  tender  of  fare.— Where 

a  complaint  states  in  proper  ,.v...inical  lan- 
guai;c  that  plaintilT  was  a  [)asseTiger  and 
tendered  the  conductor  the  usual  fare  for 
the  tri[)  he  desired  to  make,  but  notwith- 
standing he  was  ejected  from  the  train,  it 
shows  a  good  cause  of  acti(jn.  Kiiomles  v. 
Norfolk  Southern  R.  Co.,  102  A^.  Car.  59,  9  5. 
E.  R,p.  7. 

In  an  action  for  wrongful  ejectment  from 
a  train  it  is  not  necessary  that  the  plaintiff 
siuiuld  allege  a  strictly  legal  tender  of  his 
fare,  but  only  that  he  was  willing  and  ready 
and  olTered  to  pay  the  defendant  such  sum 
of  money  as  it  was  legally  entitled  to 
charge.  An  averment  of  tender  will  be 
snOicicnt,  though  it  does  not  state  the 
amount  of  the  fare,  or  that  the  person  to 
wliom  the  offer  was  made  was  the  con- 
ductor. Tarhell  v.  Central Piic.  R.  Co.,  34 
Cal.  616. —  Revikwed  im  White  %>.  Chesa- 
peake &  O.  R.  Co.,  26  W.  Va.  800. 

84.  AIk>(;iii^  that  plaintitT  was 
rifjhtfuUy  on  the  trulii.— It  is  not  suf- 
ficient to  aver  generally  that  the  party  was 
wrongfully  ejected,  but  it  must  be  sufli- 
cieiitly  set  forth  that  his  expulsion  was 
imi)ro|)er  and  wrongful ;  i.  c.,  being  right- 
fully in  the  car,  he  was  illegally  expelled. 
Barnum  v.  Baltimore  ^^  O.  R.  Co.,  5  IF.  I'a. 
10. 

On  the  theory  that  the  gist  of  the  action 
is  that  i^laintilT  was  rightfully  on  a  train  as 
a  passenger,  in  possession  of  a  ticket  enti- 
tling him  to  transportation  to  a  special 
station,  the  ccmii)laint  should  set  forth  that 
the  rules  of  the  company  provided  that  the 
train  on  which  he  look  passage  should  stop 
at  the  station  named  on  his  ticket;  an  alle- 
gation that  the  agent  who  sold  the  ticket 
told  plaintiff  that  he  could  take  passage  on 
the  train  in  question  is  sulficient.     White 


v.  Evansville  <S-  T.  H.  R.  Co.,  58  ^w.  <S- 
£n!,r.  A'.  Cas.  479,  133  /«</.  480,  33  A^.  J£. 
Rep.  273. 

A  declaration  that  plaintiff  was  a  passen- 
ger shows /r/w/rt  facie  that  he  was  lawfully 
there,  and  he  need  not  charge  that  ho 
had  a  ticket  or  was  willing  to  pay  his  fare. 
He  is  not  required  to  show  his  ticket 
or  offer  to  pay  his  fare  until  it  is  demanded  ; 
and  the  company  must  lirst  show  that  the 
demand  was  made,  to  justify  putting  the 
passenger   off.     Farewell  v.   Grand  Trunk 

R.  Co.,  1 5  u.  c.  c.  r.  427. 

80.  AlIej>'iiii;ooiiii>li2Uioc  with  iiih's 
of  company. — It  is  not  necessary  for  the 
declaration  to  allege  that  the  passenger,  ;it 
the  time  of  his  expulsion,  was  complying 
with  all  the  reasonable  rules  of  the  company, 
nor  to  allege  that  lie  was  not  about  to  vio- 
late any  such  reasonable  rule  at  the  time  of 
his  expulsion.     South  I-'la.  R.  Co.  v.  Rhodes, 

27  Am.  &*  En^.  R.  Cas.  100,  25  El.i.  40,  5 
So.  Rep.  633,  3  L.  R.  A.  733. 

8<>.  Allej>inj;:  authority  niid  duties 
ot  conipauy'.s  servants.— An  averment 
m  a  complaint  that  the  injury  was  inflicted 
by  the  "defendant,  acting  through  its 
agents  and  servants,"  is  equivalent  to  an 
averment  that  the  defenrlant  acted  through 
its  duly  authorized  agents  and  servants, 
and  is  sulhcient  to  present  the  question  at 
the  trial  as  to  whether  the  persons  who 
performed  the  acts  charged  were  the  agents 
and  servants  of  the  defendants,  and  acting 
at  the  time  within  the  line  of  duty  in  ex- 
pelling plaintiff.      Wabash  R.  Co.  v.  Savage, 

28  Am.  &»  Eng.  R.  Cas.  288,  no  Ind.  156, 
9  A'.  E.  Rep.  85— Distinguishing  Jefier- 
sonville,  M.  &  I,  R.  Co.  v.  Dunlap,  29  Ind. 
426;  Cincinnati,  H.  &  D.  R.  Co.  v.  Chester, 
57  Ind.  297 ;  Hawley  v.  Williams,  90  Ind. 
160;    Pennsylvania  Co.   v.    Dean,   92   Ind. 

459- 

Plaintiff  need  not  allege  nor  prove  that 
specific  authority  was  conferred  on  the 
conductor  by  the  company  to  eject  him, 
where  it  appeared  that  to  him  was  in- 
trusted all  authority  which  concerned  the 
reception  or  rejection  of  passengers,  and 
that  he  was  acting  in  the  scope — even 
though  in  abuse — of  the  general  authority 
devolving  on  him  by  his  position.  And  the 
courts  will,  without  testimony,  take  cogni- 
zance of  the  duties  of  conductors,  as 
pointed  out  by  the  statute.  Travers  v. 
Kansas  Pac.  R.  Co.,6i  Mo.  421.— DISTIN- 
GUISHING McGowan  v,  St.  Louis  &  I.  M.  R. 
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Co.,  6i  Mo.  532.  Following  Perkins  v. 
Missouri,  K.  &  T.  R.  Co.,  55  Mo.  204. 

A  declaration  that  charged  that  plaintiff 
was,  "  by  the  servants  of  the  defendants 
then  eni[)loyed  in  the  train,  forcibly  and 
wrongfully  put  (^ut  of  the  cars  "—held, 
gi)(j(i,  it  being  a  p(jvver  coining  within  the 
scope  of  the  servants'  employment.  It  is 
not  necessary  to  charge  that  tlic  act  was 
done  by  the  defendants,  or  that  they  did  it 
by  the  servants,  /■'arciue/l  v.  Grand  Trunk 
a:  Co.,  15  I/.  C.  C.  /'.  427. 

87.  Allryiii};'  iu*Kii};'t'iK'«. — The  neg- 
ligence of  the  conductor  of  a  train  of  cars 
in  putting  or  assisting  a  person  oil  the  cars, 
is  the  negligence  of  tiie  corporation  owning 
or  operating  the  road;  and  an  allegation  of 
such  ii'.tjligeiice  of  a  conductor  is  sullkient 
charge  of  negligence  against  the  railroad 
company.  ColiDubus,  C.  &*  I.  C.  K.  Co.  v. 
rmtiell,  40  Jnd.  yj. 

88.  All«'j;iiij;'  excessive  violence. — 
In  an  action  by  a  passenger  for  being 
ejected  from  a  car,  after  refusal  to  pay  fare, 
he  insisting  on  riding  on  an  expired  ticket, 
the  declaration  alleged  that  the  company's 
servants  "did  forcibly,  and  with  great  vio- 
lence, thrust  and  eject  the  plaintiff  "—Iteld, 
that  such  declaration  in  itself  did  not  imply 
excessive  force,  there  being  nothing  to  siiow 
whether  plaintiff  resisted,  and  how  much 
force  was  necessary.  Churchill  v.  Chicui^o 
5^  A.  R.  Co.,  67  ///.  390. 

An  allegation  that  the  conductor  stojiped 
tlie  train  and  ejected  the  plaintiff  with  so 
much  force  and  violence  as  to  break  a  truss 
worn  by  him,  and  that  the  conductor  also 
thri'w  him  violently  to  the  ground,  greatly 
bruising  and  wounding  him,  is  defective  in 
failing  to  show  that  unnecessary  force  and 
violi'i  ■  were  used  in  the  alleged  expulsion, 
t^  M'lintiff    may  have   resisted   the 

^:()'u.  '.  "id  therefore  necessitated  the 
('-:  <'  .■  .  iric.cnce  on  the  part  of  the  con- 
•  li'  <■    '       further  defective  in  failingto 

;i\'  '  .  :.  ifTicient  to  overcome  the  pre- 
sumption in  favor  of  the  legality  of  the 
conductor's  acts;  for  althougli  the  passen- 
ger might  have  been  rightfuUv  on  the  train, 
yet  he  might  have  been  rightfully  expelled 
for  non-compliance  with  the  reasonable 
rules  of  the  company.  White  v.  Kvansville 
6-  /'.  //.  A'.  Co.,  58  Am.  &•  Eiif^.R.  CVw.479, 
133  Iitd.  4S0,  33  A'.  E.  Ri'p.  273. 

A  complaint  is  bad  if  it  proceeds  upon 
the  theory  that  unnecessary  force  and  vio- 
lence were  used  in  effecting  plaintiff's  ex- 


pulsion, unless  it  affirmatively  shows  by  a 
statement  of  facts  that  the  force  employed 
was  unnecessary,  epithets  alone  not  being 
sufficient  to  overcome  the  presumption  that 
the  conductor  did  a  lawful  act;  and  the 
complaint  is  equally  defective  if  it  proceeds 
upon  the  theory  of  an  invasion  of  the 
plaintiff's  right  as  a  passenger,  when  it  does 
not  allirmatively  show  by  a  statement  of 
facts,  that  the  plaintiff  complied  with  the 
reasonable  rules  of  the  comjiany;  that  the 
conductor  did  a  wrongful  act;  and  that  the 
rules  of  the  company  allowed  the  train 
from  which  he  was  expelled  to  carry  ])as- 
sengers  and  t(j  stop  at  the  station  for  which 
he  had  taken  passage.  White  v.  Evans- 
villc  &>  T.  //.  R.  Co.,  133  Ind.  4S0,  33  X.  E. 
Rep.  273.— QuuTiNt;  Chicago,  St.  L.  &  P. 
R.  Co.  V.  Bills,  104  Ind.  13.— Followkd  in 
Peterson  v.  Evansville  &  T.  H.  K.  Co.,  133 
Ind.  699. 

In  an  action  on  the  case  where  the  i)laln- 
tiff  in  his  declaration  claims  to  recover 
solely  for  liis  removal  from  the  cars  and  not 
on  account  of  the  manner  ol  it,  if  a  legal 
justification  for  the  removal  is  shown,  it  is 
immaterial  whether  or  not  unnecessary  force 
was  used  by  the  conductor  in  the  removal. 
Johnson  v.  Concord  R.  Corp.,  46  X.  H.  213. 

The  complaint  for  trespass  alleged  that 
the  plaintiff  had  paid  his  fare  and  was 
seated  in  the  car,  when  he  was  violently  as- 
saulted and  beaten,  and  ejected  from  tlie 
car,  by  a  servant  of  the  company;  that  the 
duty  and  employment  of  said  servant  was 
to  provide  seats  for  passengers  and  exercise 
care  for  their  comfort,  and  that  lie  then 
had  charge  of  said  car  and  committed 
said  trespass  in  the  course  of  his  business 
as  such  servant.  Held,  that  the  expulsion 
of  the  plaintiff  from  the  car,  where  he 
lawfully  was,  if  done  without  unnecessary 
violence,  would  give  a  right  of  action 
against  the  company,  and  as  this  state  of 
facts  might  have  been  proved  under  the  al- 
legations of  the  complaint,  a  demurrer  to 
the  complaint  was  correctly  overruled. 
Evansville  &*  C.  R.  Co.  v.  Baum,  26  Ind.  70. 

80.  AlleK'iHK:  special  damages.— 
A  passenger  suing  for  being  wrongfully 
ejected,  and  charging  in  his  complaint  that 
he  experienced  great  fatigue  and  distress  in 
finding  his  way  back,  and  that  he  suffered 
great  pain  of  mind  and  body,  evidence  of 
mental  suffering  caused  by  the  delay  in  vis- 
iting a  sick  child,  which  was  the  object  of 
his  journey— //t'A/,  not  admissible.     Gulf,  C. 
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&^  S.  F.  R.  Co.  V.  Hurley,  74  Tex.  593,  12 
S.  W.  Rep.  226. 

One  count  in  a  declaration  alleged  that 
plaintilT,  a  female  passenger  on  a  street-car, 
entered  for  tiie  purpose  of  going  to  the  end 
of  the  line,  paid  her  fare,  but  was  ordered 
to  leave  the  car,  and  afterward  forcibly  ex- 
pelled, in  ccjnsequencc  of  which,  and  hav- 
ing to  walk  to  reach  her  home,  she  was  in- 
jured. Another  count  further  charged  that 
after  the  expulsion  there  was  no  way  of 
reaching  her  home  except  by  walking,  and 
thai  she  was  injurcil  by  reason  of  the  ex- 
pulsion, by  the  neglect  to  carry  her,  and  by 
having  to  walk.  Held,  that  she  could  re- 
crwer  under  the  first  count  for  injuries 
resulting  from  the  expulsion,  and  under  the 
second  count  she  might  recover  for  both 
the  injuries  resulting  from  the  expulsion 
and  for  having  to  walk.  Spicer  v.  Lynn  <^ 
B.  R.  Co.,  149  Mass.  207,  21   yV.  E.  Rep.  363. 

A  plaintilT  suing  to  recover  damages  for 
wrongfully  being  ejected  from  a  train  after, 
as  he  claimed,  having  purchased  and  ten- 
dered a  ticket,  was  permitted  to  amend  his 
complaint  so  as  to  show  the  contract  to 
carry,  the  breach  of  it,  and  any  circum- 
stances of  aggravation,  as  grounds  for 
special  damages.  Helil,  that  a  failure  to 
prove  a  contract  was  equivalent  to  a  total 
failure  of  proof,  and  a  nonsuit  should  have 
been  allowed.  Magee  v.  Oregon  R.  &*  N. 
Co.,  46  Fed.  Rep.  734. 

b.  Evidence. 

00.  In  general.  — ( I)  What  ts  admis- 
sible.— Where  a  conductor  is  indicted  for 
assault  and  battery  in  ejecting  a  passenger 
from  a  car,  and  a  defense  is  set  up  that  the 
passenger  conducted  himself  in  a  disorderly 
manner,  it  is  competent  for  the  defense  to 
prove  disorderly  conduct  during  any  part 
of  the  entire  passage,  it  being  a  short  one, 
and  it  is  error  to  restrict  the  evidence  to 
the  last  three  miles  of  the  journey.  People 
V.  Caryl,  3  Par^.  Cr.  UV.  V.)  326. 

(2) /o  sho%v  good  faith  of  passenger. — 

Where  a  passenger  is  ejected  from  a  train 
because  he  did  not  have  a  ticket,  and  be- 
cause he  and  the  conductor  did  not  agree 
as  to  the  amount  to  be  paid  on  the  train, 
eviflence  that  the  passenger  made  an  efTort 
to  buy  a  ticket  before  entering  the  train  is 
admissible  on  the  question  of  his  good 
faith  in  entering  the  car.  Perkins  v.  Mis- 
souri, K.  &•  T.  R.  Co.,  55  Mo.  201. 


(3) to  sho'iV  intention  of  conductor. — 

The  fact  that  a  conductor  allows  a  passen- 
ger to  ride  past  several  stations  and  then 
ejects  him  at  a  place  remote  from  shelter 
'and  in  a  storm,  because  he  denies  his  right 
to  ride  on  the  ticket  lie  holds,  may  be  prop- 
erly proven  for  the  consideratioi  of  the 
jury  as  to  whether  the  conductor  selected 
such  place  intentionally.  I'ankirk  v.  J'enn- 
ijlvania  R.  Co.,  76  Pa  St.  66. 

(4)  to  show   authority   to   e.rpel. — It 

was  alleged  in  a  i)etiiion  that  plaintifT's  ex- 
pulsion from  the  car  in  motion  (from  which 
he  suffered  injury)  was  caused  "  by  an  agent 
or  servant  of  the  defendant  company  in 
charge  of  the  car."  Under  this  allegation 
it  was  relevant  to  show  in  evidence  who 
might  properly  eject  persons  from  the 
train.  Gulf,  C.  iS^»  S.  F.  R.  Co.  v.  Kirkbride, 
79  Tex.  457,  15  .V.  IV.  Rep.  495. 

(5)  What  is  inadmissible. — The  fact  that 
defendant  had  sold  the  same  kind  of  a 
ticket  to  another  person  about  the  time  of 
the  sale  to  plaintiff,  and  that  such  ticket 
was  used  without  objection  by  the  com- 
pany, is  inadmissible  where  plaintiff  sues 
for  damages  for  having  been  wrongfully 
ejected  from  a  train  on  which  he  was  trav- 
eling by  virtue  of  a  mileage  ticket,  which 
was  not  available  under  its  conditions  over 
that  portion  of  the  road  over  which  he  was 
attempting  to  travel.  Oppenheimer  v.  Den- 
ver <S^  R.  G.  R.  Co.,  28  Am.  6m  Eng.  R.  Cas. 
1 20,  9  Colo.  320,  1 2  Pac.  Rep.  2 1 7. 

In  an  action  by  a  married  woman  and  her 
husband  for  her  being  put  off  a  train  at  a 
wrong  and  improper  place,  evidence  that 
she  was  so  put  off  at  the  request  of  her  hus- 
band, made  without  her  knowledge,  is  inad- 
missible, she  perhaps  not  being  bound 
thereby.  Baltimore,  P.  &>  C.  R.  Co.  v.  Pi.x- 
ley,6\  Ind.  22. 

Where  a  passenger  sues  for  breach  of 
contract  in  unlawfully  ejecting  him  from  a 
train,  evidence  is  not  admissible  to  show 
that  he  was  put  off  with  insult  and  abuse, 
rjr  that  the  conductor  was  intoxicated. 
Stone  V.  Chicago  &>  N.  W.  K.  Co.,  ^7  lotva  82. 

(6)  general  habits  of  passenger.  — 

Where  a  conductor  is  indicted  for  assault 
and  battery  in  ejecting  a  disorderly  passen- 
ger, his  conduct  at  the  time  is  the  only 
question  to  be  considered ;  and  it  is  not 
competent  for  the  prosecution  to  prove  the 
general  habits  of  the  passenger  as  to  so- 
briety. People  V.  Caryl,  3  Park.  Cr.  {N.  J'.) 
336. 
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(7)  /o  shmv  passeiii^i-r's  rigJ't  to  rc- 

tiitiin  on  hatn.  —  In  an  action  for  ejecting 
plaintiff  from  defendant's  cars,  evidence 
tli.it  a  friend  of  plaintiff  offered  to  pay  the 
amount  claimed  by  the  conductor  while  the 
latter  was  attem|)tin};  to  i)ut  plaintill  off  the 
train  for  refusal  to  pay  his  fare,  was  not 
proper  evidence  to  show  that  plaintiff  was 
from  tliat  linie  entitled  to  remain  on  the 
train,  noiwitiistaiuiing  such  refusal  to  pay 
in  the  first  instance.  J'er/c/iis  v.  Missouri, 
K.  &'  T.  A'.  CV'.,  55  Afo.  201. 

(8)  repoit  of  coiuliictor. — The  report 

of  the  conductor  as  to  the  cash  collected, 
not  being  offered  for  the  purpose  of  corrob- 
orating his  testimony  that  he  was  the  con- 
ductor of  the  train,  is  inadmissible  in  evi- 
dence. J'eniisy/vdiiid  Co.  v.  Bray,  125  Ind. 
229,  25  X.  E.  'ju/>.  439. 

(9)  SuJJic'ieiuy  of  evidence. — In  an  acti(jn 
brought  by  the  holder  of  an  expired  limited 
ticket  to  recover  damages  [ox  being  ejected 
from  the  train  because  of  refusal  to  pay 
fare,  evidence  was  offered  on  his  behalf,  and 
rejected,  that  he  had  purchased  on  other 
occasiotis  similar  tickets  and  had  used  them 
after  the  expiration  of  the  specified  time. 
Held,  no  error;  that  in  the  absence  of  evi- 
dence of  a  valid  arrangement  with  a  proper 
ollicer  of  the  company,  tlie  evidence  offered 
would  show  no  authority  so  to  use  the 
ticket.  Hill  v.  Syracuse,  B.  &<•  yV.  )'.  A".  Co., 
63  .V.  v.  loi  ;  affirming  {?)  2  Hun  114,  4  T. 
&^  C.  685. 

Plaintiff's  testimony  that  she  liad  her 
ticket  in  her  hand  when  she  boarded  the 
train,  and  showed  it  to  a  man  in  attendance 
on  the  train,  who  had  blue  clothes  on  and  a 
cap  with  something  written  on  it,  win. 
helped  her  and  her  children  on  the  train — 
held,  sulhcient  to  sustain  a  finding  that  she 
showed  her  ticket  to  the  conductor  or  a 
brakeman.  Patry  v.  Chicago,  St.  P.,  M.  &^ 
O.  K.  Co.,  82  JVis.  408,  52  N.  IV.  Rep.  312. 

It  was  objected  tlKit  plaintiff  had  not 
proven  that  the  train  from  which  the  pas- 
senger was  ejected  was  employed  in  carry- 
ing passengers.  Held,  sufficient  that  the 
evidence  showed  that  defendants,  at  the 
time  of  the  occurrence,  were  accustomed  to 
carry  passengers  on  freight  trains;  that 
notices  were  posted  up  around  the  window 
of  the  ticket  office  that  passengers  on 
freight  trains  must  first  obtain  tickets,  and 
that  there  were  persons  on  the  train  who 
had  procured  tickets.  Illinois  C.  A'.  Co.  v. 
Sutton,  53  ///.  397. 


Where  a  fansit  company  is  engaged  in 
hauling  cars  across  a  bridge  belonging  to 
another  company,  it  is  liable  for  the  wrong- 
fid  act  of  one  of  its  conductors  in  ejecting 
a  i)assenger  from  a  car  for  non-payment  of 
fare,  without  showing  what  contract  exists 
between  it  and  the  bridge  comp.iny.  Union 
A'.  iS-"  T.  Co.  v.  Kallaher,  12  ///.  ^Ipp.  400. 

Where  the  issue  is  made  whether  an  ejec- 
tion was  wanton  and  malicious,  it  should  be 
submitted  to  the  jury  where  there  is  any 
evidence  tending  to  show  that  it  is  so,  how- 
ever sligiit.  Pennsylvaitii  K.  Co.  v.  Connell, 
127  ///.  419,  20  N.  E.  Pep.  89;  affirm iiig  _6 
///.  App.  594. 

91.  Burden  of  proof. — (i)  On  pas- 
senger.— In  seeking  to  recover  for  expulsion 
from  a  train  by  cmc  who  claimed  the  right 
to  travel  upon  a  commutation  ticket,  on  ac- 
count of  being  one  of  the  members  of  a 
partnership  named  on  the  face  of  the  ticket, 
it  is  incumbent  upon  the  plaintifl  to  estab- 
lish by  a  preponderance  of  proof,  if  denied, 
that  there  existed  such  a  partnership  at  the 
time,  and  that  he  was  one  of  its  members. 
Granier  v.  Louisiana  Western  A'.  Co.,  42 La. 
Ann.  8S0,  8  So.  Pep.  614. 

Where  the  plaintiff  was  wrongfully  in 
defendant's  car,  and  wrongfully  refused  to 
leave  when  requested  to  do  so,  the  burden 
is  upon  him  to  prove  that  his  own  illegal 
acts  did  not  in  any  degree  contribute  to  an 
alleged  injury  caused  by  force  being  used  to 
eject  him,  but  that  it  was  wholly  caused  by 
the  wrongful  acts  of  defendant's  servants. 
Coleman  v.  AVw  Vor/c  &^  JV.  H,  P.  Co.,  106 
Mass.  160. 

It  is  the  duty  of  a  passenger  who  is 
wrongfully  ejected  from  a  train  and  placed 
upon  the  track  to  leave  the  track  at  the 
earliest  practicable  opportunity  tliat  a  rea- 
sonably prudent  man  would  discover  and 
seize  upon,  and  the  burden  of  proof  that  he 
did  so  is  upon  him.  Ham  v.  Delaware  &^ 
H.  Canal  Co.,  155  Pa.  St.  548.  26  Atl.  Pep. 
757.— D1STINGUI.SHING  Mulherrin  v.  Dela- 
ware, L.  &  W.  R.  Co.,  8 1  Pa.  St.  366. 

(2)  On  the  company. — When  the  plaintiff 
sues  for  being  forcibly  ejected  from  a  car, 
and  a  special  plea  avers,  in  substance,  that 
he  was  a  trespasser  on  the  train,  and  that 
no  more  force  was  used  than  was  necessary 
to  eject  him,  the  onus  as  to  the  degree  of 
force  used  is  on  the  defendant.  Alabama 
G.  S.  P.  Co.  V.  pyasier,  93  Ala.  45,  9  So. 
Pep.  303.— Following  Montgomery  &  E. 
R.  Co.  V.  Chambers,  79  Ala.  338. 
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Wliere  a  passen,L;er  wlio  had  previously 
delivered  up  liis  ticket  sues  for  damages  on 
account  of  an  ejection,  the  presumption  is 
against  the  company;  and  it  dev(;lves  on  it 
to  show  that  tlie  conductor  who  put  the 
])asscnger  off  acted  rightly  and  under 
authority  of  law,  and  thus  to  lift  the  burden 
cast  up;)n  it  by  law.  GLor^i^iu  A'.  Co.  v. 
Homer,  27  Am.  &•  Eiig.  A'.  Cas.  186,  73  Ga. 
251. 

VViiere  a  company  files  a  plea  to  an  action 
against  it  for  unlawfully  ejecting  a  passen- 
ger, charging  that  the  conductor  oidy  exer- 
cised the  lawful  authority  vested  in  him  in 
removing  the  passenger  for  misconduct, 
and  for  making  an  attack  on  him,  and  fur- 
ther charges  that  no  unnecessary  damage 
was  done  to  the  plaintilT,  to  which  a  repli- 
cation (ie  iiijiiriu  is  filed,  the  whole  tlefense 
under  the  plea  fails  if  the  proof  fails  to 
show  that  no  unnecessary  datnage  was  done. 
Chicago,  R.  I.  &^  P.  K.  Co.  v.  Ihirrctt,  16 
///.  .///.  17. 

In  an  action  by  a  passenger  for  compel- 
ling her  to  get  off  before  reaching  her  desti- 
nation on  the  ground  that  the  train  did  not 
stop  there,  proof  that  it  sometimes  stopped 
at  that  station  is  sullicient  to  show  a  wrong- 
ful ejection  and  to  place  the  burden  on  the 
company  of  showing  that  such  stops  were 
exceptional  and  under  special  instructions. 
S/ra  \.  U'cilias/i  R.  Co.,  115  Mo.  127,21  S. 
II'.  R,-p.  905. 

92.  CoiM-lnsioiis  iiiadiiiissntlc.  — 
Where  a  passenger  sues  for  being  wrong- 
fully ejected  from  a  street-car,  and  one  of 
his  issues  is  as  to  the  amount  of  force  used 
by  the  confluctor,  it  is  not  competent  to 
prove  by  the  conductor  that  he  used  no 
more  force  than  was  necessary,  as  that  is  a 
conclusion  for  the  jury,  to  be  determined 
from  the  facts  in  evidence.  Regner  v.  Glens 
Falls,  S.  H.  &>  Ft.  E.  St.  R.  Co.,  74  Hun 
202,  26  N.  Y.  Supp.  625,  56  N.  y.  S.  R.  300. 

9.'J.  Of  UKtai)li.s]ic(l  rntc  of  fare.— 
In  an  action  by  a  passenger  for  ejecting  him 
from  a  train  after  tender  of  the  sum  at 
which  tickets  were  sold,  and  while  on  his 
way  to  a  point  beyond  the  state  limits,  the 
report  of  the  company  fixing  rates  was  ad- 
missible in  evidence,  there  being  testimony 
that  those  rates  had  been  accepted  and  acted 
upon  by  the  company.  Hall  v.  South  Caro- 
lina R.  Co.,  25  So.  Car.  564. 

In  an  action  for  being  wrongfully  put  oft 
the  train  for  fadmg  to  pay  the  fare  de- 
manded, It  IS  competent  to  prove  by  plain- 


tiff and  other  witnesses  that  they  had  trav- 
eled over  the  road  between  \\\c  termini  ol 
the  plaintift's  trip,wiih  and  without  tickets, 
and  never  paid  more  than  the  plaintiff  ten- 
dered to  the  conductor.  Loiiis~>ilU\  X.  iS^» 
6".  S.  R.  Co.  V.  Gitinan,  13  .////.  &^  I'-ng.  R. 
Cas   37,  1 1  Lea  (  Tcnn.)  <jS,  47  .//;/.  Rep.  279. 

94.  Of  matters  not  pleaded.— In  an 
action  for  ejecting  a  passenger  from  a  train 
at  a  station  short  of  that  for  which  she  liad 
procured  a  ticket,  evidence  offered  by  the 
defendant  to  prove  a  rule  of  the  company 
forbidding  such  train  to  stop  at  tiie  station 
at  which  the  ticket  had  been  purchased, 
when  such  rule  was  not  set  up  in  the  an- 
swer, was  properly  rejected  as  not  relevant 
under  the  issues  made  by  the  pleadings. 
Hicks  V.  Hannibal  &^  St.  J.  R.  Co.,  68  Jlo. 
329. — DisTiNfiuisiiEU  IN  Logan  v.  Han- 
nibal &  St.  J.  K.  Co.,  77  Mo.  663.  Ke- 
VlLWEO  in  Hipsley  v.  Kansas  City,  St.  J.  & 
C.  B.  K.  Co.,  88  Mo.  348. 

In  an  action  for  being  ejected  from  a  train 
with  excessive  force,  there  is  no  question  of 
negligence  or  of  contributory  negligence  in 
the  case,  the  injury  sued  for  being  inten- 
tional in  its  nature;  and  it  is  error  to  permit 
the  plaintifT  to  prove  that  he  was  upon  the 
train  in  pursuance  of  information  given  him 
by  the  defendant's  ticket  agent  that  the 
train  would  stop  at  the  station  where  he 
wanted  to  alight.  Chicago,  St.  L.  &^  P.  R. 
Co.  V.  Bills,  37  Am.  &*  Eng.  R.  Cas.  121,  118 
/ntl.  221,  20  A'.  E.  Rep.  775. 

95.  Stateiiieiit.s  of  the  parties  iiii- 
iiiediately  after  the  expulsion.  —  (i) 
Remarks  0/  passenger. —  In  arriving  at  the 
conductor's  intention,  the  jury coidd  consider 
that  he  remained  silent  on  hearing  the  plain- 
tiff" remark,  after  he  alighted  from  the  train, 
"that  it  was  hard  to  be  put  off  and  be  com- 
pelled to  pay  one's  fare."  Georgia  R.  iS^  B. 
Co.  V.  Eskeiv,  47  Am.  &>  Eng.  R.  Cas.  635,  86 
Ga.  641,  12  S.  E.  Rep.  1061. 

Where  a  passenger  sues  for  being  as- 
saulted and  forcibly  ejected  from  a  train, 
the  statements  made  by  the  plaintiff  a  few 
minutes  after  the  ex!)ulsion,  as  to  where  lie 
was  going,  and  as  to  having  been  wrong- 
fully put  off,  and  as  to  having  money  to  pay 
his  fare,  are  not  admissible.  Ohio&^  M.R. 
Co.  v.  Ciillison,  40  ///.  App.  67. 

It  is  competent  for  a  party  who  has  been 
forcibly  ejected  from  a  train  to  prove  what 
was  the  state  of  his  healtii  and  the  con- 
dition of  his  clothing  shortly  after  his  ex- 
pulsion from  the  train,  as  tending  to  show 
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the  diameter  of  tlic  treatmctii  lio  received 
lioiii  the  i.'ir!pl())C-s  of  the  road,  and  llie  daii- 
(^iT  l(j  wliicli  he  was  subjected  l)y  reason  of 
liis  sickness  and  exposure;  hut  his  own 
statements  to  a  witness  as  to  such  con- 
dition of  his  clotliinj;  and  wliat  caused  it 
arc  not  admissible.  Iiuliiinnpolis,  ]'.  &*  C. 
A'.  Co.  V.  Aiil/ioiiy,  43  I  mi.  1.S3.— DisilN- 
<;i;i.siii:i)  in  Ciiuimiaii,  H.  iS:  I.  H.  Co.  7'. 
Carper,  31  .\in.  &  Kni;.  K.  Cas.  36,  112  Ind. 
26,  II  West.  Rip.  223,  13  N.  E.  Rep.  122. 

(2) (>f'  iiniifhiiiy's  strvants. — Wlierc  a 

party  is  f(jrcit)ly  and  uidawfuliy  ejected,  in 
tile  ])rcserice  of  other  ,i)assenf;ers,  and  tlie 
conductcjr  pubbcly  announces,  as  his  reason 
for  sodoini;,  that  he  refused  to  pay  his  fare, 
a  jury  may  i)ro[)erly  lind,  from  siicii  facts, 
tliat  tile  party  tinis  ejected  suffered  feeUiifjs 
of  shame  and  iiumilialion,  without  any 
otiicr  proof  on  that  subject.  C/iicai^o  6^  X. 
IV.  A'.  Co.  v.C//h/it>/i/i,  7<)  III.  5.S4.— Distin- 
guishing Chica,<,ro,  H.  iS:  ().  R.  Co.  7/.  Pari<s, 
18  111.  460;  Terre  Haute,  A.  &  St.  L.  R.  Co. 
V.  Vaiiatta,  21  111.  188;  Chicaycj  &  A.  R.Co. 
V.  Roberts,  40  111.  503;  CliicH>,ro  &  N.  VV.  R. 
Co.  V.  Peacock,  48  111.  254;  Toledo,  P.  &  W. 
R.  Co.  V.  Patterson,  63  111.  304.  Quoting 
Chicago  &   A.    R.   Co.    v.    Flagg,    43    111. 

Where  the  holder  of  a  coupon  ticket  is 
ejected  from  the  cars,  he  may  prove  the 
statement  of  a  ticket  inspector  that  he  re- 
jected it  because  it  was  not  presented  by 
tlie  original  purchaser,  as  tending  to  prove 
its  genuineness,  showing  that  no  otiier  ob- 
jection was  made  to  tlie  ticket.  Nichols  v. 
Southern  Pac.  R.  Co.,  52  Am.  &•  Eng.  R. 
Cas.  205,  23  Oreg,  123,  31  Pac.  Rep.  296,  i8 
Z.  R.  A.  55. 

J)0.  lliilcM  of  coinimiiy. — A  rule  re- 
quiring conductors  to  eject  passengers  who 
refuse  to  pay  fare,  and  not  to  accept  fare 
after  the  train  has  been  stopped  for  that 
purpose,  is  admissible  as  part  of  the  defense 
loan  action  for  ejecting  a  passenger  under 
such  circumstances.  O'Brien  v.  lioston  Sf 
\V.  R.  Co.,  15  Gray  {Mass.)  20. 

The  rules  of  the  company,  and  the  in- 
structions to  the  conductor  as  to  receiving 
tickets,  are  evidence  competent  to  show  the 
necessity  and  reasonableness  of  such  rule, 
and  as  bearing  upon  the  question  of  the 
conductor's  good  faith  or  malice.  McGin- 
nis  v.  Missouri  Pac.  R.  Co.,  21  Mo.  App.  399. 

Where  the  petition  alleged  that  the  plain- 
tiff entered  the  train  by  virtue  of  a  round- 
trip  ticket  from  one  station  to  another  and 


return,  and  this  allegation  was  denied  by 
tiie  answer — liehi,  that  it  might  be  sliown 
that  under  the  rules  of  the  cnmpany  plain- 
tiff had  no  right  by  reason  of  sue'  ticket  to 
enter  such  train,  and  that  he  was  so  in- 
formed by  defendants'  agent  when  the  ticket 
was  purchased  ;  that  such  evidence  was  rele- 
vant to  the  issue,  such  ticket  not  purport- 
ing to  be  a  complete  contract;  and  that  it 
was  not  necessary  to  such  issue  that  the 
rules  should  have  been  pleaded.  Logan  v. 
Hannibal  S^  St./.  R.  Co.,  12  .lin.  i5«  Kng .  A'. 
Cas.  141,  77  Mo.  663.—  ni.sri.\r.uisiii.\(; 
Hicks  V.  Hannibal  &  St.  J.  R.  Co.,6S  Mo. 

3-9- 

At  the  trial  of  an  action  for  ejecting  a 
passenger,  the  conductor,  being  a>ked  as  to 
the  regulations  of  the  company  in  regard 
to  the  time-table  and  the  entering  of  the 
time  of  the  arrival  and  departure  of  the 
train,  stated  that  the  time  of  arrival  and 
departure  was  noted  down.  //(•/(/,  that  such 
evidence  was  admissible  to  corroborate  a 
former  statement  made  by  him  that  on  tlie 
particular  occasion  referred  to  he  liad  noted 
down  the  arrival  of  the  train.  Parker  v. 
Neio  York  C.  R.  Co.,  24  A'.  )'.  599.— Di.sTiN- 
GUiSHK.n  IN  Reed  v.  United  States  E.xp. 
Co.,  48  N.  Y.  462. 

Likewise,  a  regulation  of  the  company 
and  the  custom  of  brakemcn  as  to  giving 
notice  to  passengers  to  change  cars  may  be 
given  in  evidence.  Barker  \.  \ew  York  C. 
R.  Co.,  24  A'.   Y.  599. 

A  conductor  has  a  right  to  eject  a  pas- 
senger who  refuses  to  give  up  his  ticket,  on 
being  requested  by  the  conrluctor  to  do  so, 
in  accordance  with  the  reasonable  regula- 
tions of  the  road  ;  and  in  a  trial  of  the  con- 
ductor for  assault  and  battery,  by  reason  of 
such  ejection,  the  conductor  may  prove 
such  regulations.  J'eople  v.  Caryl,  3  Park. 
Cr.  {N.  J'.)  326. 

Seeking  to  recover  for  an  expulsion  from 
a  train  by  the  holder  of  a  round-trip  unlim- 
ited ticket,  the  coupons  of  which  were  not 
accepted,  it  is  not  admissible  to  show  that 
by  the  rules  of  the  company  such  tickets 
were  not  good  after  a  certain  date,  and  that 
the  general  public  had  knowledge  of  such 
regulations  by  posters,  circulars,  excursion 
books,  etc.,  it  not  being  offered  to  show 
that  a  direct  notice  of  such  regulation  was 
given  to  the  holder  of  the  ticket  at  the 
time  he  purchased  it.  Pennsylvania  R.  Co. 
V.  Spicker,  23  Am,  <&<•  Eng.  R,  Cas.  672,  105 
Pa.  St.  143. 
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c.  Instructions. 

1>7.  Proper  Instructions.— (i)  Gener- 
ii//y.— An  instruction  to  the  elTect  that  if 
the  person  asiced  for  tlie  proper  ticket,  and 
tliere  was  no  mistai\e  on  her  part  in  calling 
for  it,  and  the  wrong  ticlvel  was  given  iier, 
then  it  was  the  fault  of  the  company,  for 
which  it  must  be  held  liable,  was  i)ropcrly 
given.  Gforgia  A'.  &^  />'.  Co.  v.  Dougherty, 
86  Cm.  744,  I2  S.  E.  Rep.  747. 

In  an  action  by  a  passenger  forcibly 
ejected  for  not  paying  his  fare,  which  he  has 
in  fact  paid,  it  is  no  ground  for  exception 
by  the  company  that  the  jury  were  instructed 
that  if  the  conductor  removed  the  phiinlil'f 
in  the  wrongful  exercise  of  a  fliscretionary 
power  conferred  upon  him  by  the  corpora- 
tion, it  was  liable,  but  that  the  conductor 
would  have  a  right  to  remove  a  passenger 
who  refused  to  pay  his  fare  if  there  was  a 
rule  or  regulation  of  the  corporation  to  that 
elTect.  Moore  v.  Fitchhurg  R.  Corp.,  4  Gray 
(Mass.)  463. — Approved  in  Perkins?'.  Mis- 
souri, K.&  T.  R.  Co.,  55  Mo. 201.  Rkvikwk.u 
IN  Goddard  v.  Grand  Trunk  R.  Co.,  57  Me. 
202  ;  Jerome  v.  Smith,  48  Vt.  230. 

While  the  court  should  not  express  to  the 
jury  its  opinion  as  to  any  material  fact  at 
issue,  there  was  no  error  in  stating  that  the 
refusal  of  the  passenger  to  leave  the  train 
after  refusal  to  pay  his  fare,  and  his  subse- 
quent attempt  to  board  the  train  after  his 
expulsion,  were  unlawful  as  a  matter  of 
law.  Moore  v.  Columbia  &^  G.  R.  Co.,  58 
/li/i.  &^  Eiig.  R.  Cas.  493,  38  So.  Car.  i,  16 
.S".  E.  Rep.  781. 

It  was  proper  to  instruct  the  jury  that  "  if 
the  defendant's  servant,  within  the  scope  of 
his  employment,  by  peremptory  order  and 
violent  and  threatening  language  towards 
the  plaiiitilT.  caused  plaintifl  to  get  o(T  the 
defendant's  cnr  while  the  same  was  moving 
at  so  great  a  rale  of  speed  as  to  render  such 
getting  olT  manifestly  dangerous,  and  that 
by  reason  of  such  speed  the  plaintifT  was 
injuretl  in  getting  ofT.  they  should  find  for 
tlie  plaintifT."  Gii!/,  C.  C'-  S.  E.  R.  Co.  v. 
Kirkbride,  79  Tex.  457,  15  5.  W.  Rep.  495. 

(2)  Illustrations.  —  The  evidence — /nid, 
sufTicicnt  to  authorize  the  giving  instruc- 
tions on  the  question  of  vindictive  damages 
under  the  Code,  where  it  appeared  from  the 
evidence  that  plaintifT  purchased  a  ticket 
at  night,  asking  for  one  to  A.,  but  receiving 
by  mistake  one  to  H.,  yet  she  was  ejected 
from  the  train    after    attempting   to    ride 


thereon,  and  was  compelled  to  walk  about 
two  and  a  half  miles  to  secure  a  place  to 
lodge,  and  that  she  was  an  old  and  infirni 
colored  woman  in  bad  liealih.  Georgia  R. 
&•  li.  Co.  V.  Dotiglicrty,  86  Ga.  744,  i  z  S.  E. 
Rep.  747- 

Such  evidence  also — //(/(/,  sufficient  to 
authorize  the  giving  of  instructions  based 
on  sections  3066,  3067  of  the  Ga.  Code  on 
the  subject  of  aggravation  of  damages. 
Georgia  R.  <3-»  />'.  Co.  v.  Dougherty,  86  Ga. 
744,  1 2  S.  E.  Rep.  747. 

It  appearing  that  the  ejected  passenger 
was  a  holder  of  a  commutation  ticket  which 
was  taken  from  him  by  the  conductor,  who 
demanded  fare  of  him,  an  instructif)n  to 
the  jury  to  the  effect  that  if  they  should 
find  that  the  ticket  was  tiiken  and  the 
holder  ejected,  and  should  further  find  that 
the  plaintifT  did  not  loan,  sell,  or  in  any 
manner  transfer  said  ticket  to  any  other 
person,  or  knowingly  permit  any  other  per- 
son to  use  said  ticket  before  that  titne,  and 
should  find  that  said  ticket  was  not  used 
by  any  other  person  than  the  plaintifT 
through  the  negligence  or  want  of  due  care 
on  the  part  of  the  plaintifT,  then  the  plain- 
tifT was  entitled  to  recover — /leltl,  that  the 
latter  part  of  the  instruction  was  not  open 
to  objection.  Freidenrich  v.  lialtimore  &• 
O.  R.  Co.,  2  Am,  &*  E}ig.  R.  Cas.  2S0,  53 
Md.  201. 

On  the  trial  of  an  action  for  an  assault 
and  battery  of  the  plaintiff  in  expelling  him 
from  the  car,  the  judge,  after  adopting  a 
ruling  requested  by  the  defendants  that  the 
plaintilT  was  wrongfully  in  the  car,  in- 
structed the  jury,  as  to  the  degree  of  force 
used  in  the  expulsion,  that  if  he  was  wrong- 
fully there  the  defendants  had  a  rigi:t  to 
use  reasonable  force  to  remove  him.  Held, 
that  the  liypotheiical  form  of  the  instruc- 
tion gave  the  defendants  no  ground  of  ex- 
ception. Coleman  v.  New  York  iS->  N.  II. 
R.  Co.,  106  Mass.  160. 

Plaintiff,  a  female  passenger,  bought  a 
round-trip  excursion  ticket  which  was  re- 
quired to  be  signed  and  stamped  by  the 
agent  before  the  return  trip  was  commenced, 
but  which  she  failed  to  have  done,  and  the 
second  conductor  on  the  return  trip  refused 
it  and  put  her  off.  Slie  gave  evidence  tend- 
ing to  show  that  the  conductor  acteri  in  an 
unmanly  and  rude  manner  in  putting  her 
off;  but  this  the  conductor  denied,  and  also 
that  he  used  any  force.  The  court  charged 
the  jury  to  find  for  plaintiff  if  they  believed 
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from  the  evidence  that  the  conductor  ill- 
treated  plainlilT,  or  if  he  used  unnecessary 
force  or  violence.  Ili-lil,  that  there  was  no 
error  in  the  ciiaige,  and  tliere  beinp  a  con- 
flict of  evidence  as  to  the  confliict  of  ihc; 
conductor,  a  verdict  for  [jlaintilf  slioiilrl  not 
he  distnrhed.  Cnlf,  C.  d^  S.  /■'.  A'.  Co.  v. 
h'lii-iihli-,  4  I'ex.  Apf>.  (Civ.  Cas.)  427,  16  S. 
ir.  AV/.  177. 

UH.  lOrroiK'oiis  iiisd-iiclioiiM.  (i) 
(it'iienilly. —  In  an  action  ajf.iinst  a  raihnad 
and  its  cf)ndnctor  for  ejeclini,'  a  passenger 
from  a  train,  it  is  in)|)rii|>tr  to  insiru(  I  the 
jury  tliat  they  can  c(Misiiler  ihealjilily  of  the 
company  to  pay  damaj^es,  and  espr(  ially  is 
this  so  wiiere  there  is  no  proof  of  tlie  ability 
of  cither  to  pay.  Tolciio,  IV.  ti^  II'.  A'.  Co. 
V.  Smith,  S7  111-  517. 

An  instruction  to  the  elTect  that  a  sleep- 
iiif^-car  company  was  not  a  common  carrii;r, 
which  nej^lected  to  mention  that  such  com- 
pany was  empowered  to  restrain  or  eject  an 
insane  |)assen^er,  is  too  narrow,  where,  from 
the  other  instructions,  the  jury  mi^dit  he 
misled  into  an  inference  that  the  sleepint;- 
car  company's  rijjhts  were  more  limited 
than  those  of  the  railroad  company.  Miyer 
V.  .SV.  Louis,  /.  M.  &-•  S.  A'.  Co.,  54  Fid.  Kep. 
116,  10  U.  S.  App.  677,  4  C.  C.  ^1.  221. 

A  passenger  who  had  refused  to  sign  his 
name  to  his  tickia  when  requested  by  the 
Ci  inductor  and  as  required  by  the  conditions 
thereof,  drew  a  pistol  and  resisted  the  at- 
tem|)ts  of  the  conductor  and  brakcman  to 
eject  him,  and  in  atc<irdance with  a  telegram 
sent  by  the  conductor,  at  the  next  station  a 
peace  officer  boarded  the  train,  handcnITed 
the  passenger,  removed  him  from  the  train, 
kept  him  in  irons  for  twenty  minutes  after 
its  departure,  and  afterwards  formally 
arrested  him  on  a  warrant  issued  on  the 
complaint  of  the  station  agent,  and  detained 
him  until  he  was  released  on  bail.  //<•/</, 
that  an  instruction  that  if  the  object  of  the 
arrest  by  the  olhcer  was  merely  to  remove 
the  passenger  from  the  car,  the  ottker  was 
to  be  considered  as  a  special  agent  of  the 
company,  was  erroneous,  in  that  it  failed  to 
distinguish  between  the  acts  of  the  olhcerin 
removing  the  passenger  and  his  subsequent 
acts  concerning  him.  Soutlu'in  Pac.  K.  Co. 
V.  Hamilton,  (17.  S.)  58  y/w.  6^  Ju/tr.  A'.  Qis. 
470. 

(2)  Assiimifiir  facts.— \n  an  action  to  re- 
cover for  being  put  off  the  cars,  the  issue 
was  whether  the  conductor  put  plaintiff  off 
the  car  while   in   motion.    The   court   in- 


structed the  jury  "  that  if  they  believe,  from 
the  evidence,  that  plaintiff  had  nfil  paid  or 
offered  to  pay  his  fare,  \\u\n  defendant 
wouhl  not  be  warranterl  in  throwing  plain- 
tiff from  the  train  in  a  way  to  endanger  his 
life  or  limb,  (jr  throw  him  olT  while  the  train 
was  in  motion."  lie/,/,  that  tlu;  instruction 
assumed  as  fact  the  very  matter  in  contest, 
and  was  cah  ul.iteil  to  jircjuilice  defendant. 
Mil  /lii^iUi  .'<.  C-^  X.  I.  I\.  Co.  V.  Slii/toii,  66 
///.  4J4.  See  also  h'tilin  v.  Chicatio,  M.  iSm 
.SV.  /'.  A'.  Co.,  74  /,w<;  137,  37  A'.  W.  I\,p.  \  16. 
In  an  action  for  an  unlawfid  e.\|inlsion 
from  a  train,  the  defendant  is  not  eniitleil  to 
an  instruction  to  the  ell'ect  that  if  plainlilT 
was  a  trespasser  and  refused  to  pay  f.ire  she 
could  be  put  off  at  any  stalicjn,  the  nncon- 
tradictory  testimony  showing  that  she  was 
on  the  train  by  an  innocent  and  natural  mis- 
take Intenialioiia/  iS~»  G.  A'.  A'.-  Co.  v. 
Smith,  (7V.I-.)  27  Am.  Ct' En^.  K.  Cas.  148,  i 
S.  W.  Rep.  565. 

(3)  I iivat/iii^i:;  province  of  jnj-y. — It  is  error 
to  tell  the  jury  that  it  is  their  duty  to  as- 
sess damages  if  they  believe  certain  fads. 
Whether  a  plaintiff  has  sustained  damage, 
and  if  so,  how  much,  is  a  fpiestion  to  be  de- 
termined by  the  jury,  and  it  is  ])roper  for 
the  Court  to  instruct  them  that  if  they  be- 
lieve certain  facts  they  may,  or  they  are  at 
liberty  tf),  assess  damages,  but  not  that  it  is 
their  duty  to  do  so.  C/ii(af;;o  &•  A'.  II'.  A'. 
Co.  V.  Cliislio/m,  79  ///.  584. 

Whether  the  action  of  the  conductor  in 
putting  a  party  off  the  train  while  moving 
very  slowly  is  negligence  or  not  is  to  he  de- 
termined by  the  jury  upon  all  the  facts  and 
circumstances  f)f  the  case  ;  and  it  is  iliere- 
fore  error  in  the  court  to  instruct  the  jury 
that  the  train  should  have  been  hrst  stopped. 
Meyer  v.  Pacific  R.  Co.,  40  Mo.  151;  further 
appeal  \l  Mo.  137. — Rkvik.WKD  IN  Murphy 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  43  Mo.  App. 

342. 

(4)  Incorrectly  stating  the  /aic. —  A  charge 
that  if  a  servant  acted  without  the  scope  of 
his  authority  when  ordering  plaintiff  from 
the  car  the  jury  should  find  for  the  defendant, 
"unless  you  should  further  find  from  the 
evidence  that  the  defendant  company,  after 
full  notice  of  the  conduct  of  its  employe, 
ratified  the  same  by  retaining  him  in  its  em- 
ployment, in  which  last  case  you  will  find 
for  the  plaintiff,"  is  erroneous.  The  perform- 
ance of  a  wrongful  act  by  a  servant,  for 
which  his  employer  for  any  reason  is  not 
liable  at  the  time  the  act  is  committed,  does 
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not  become  the  act  of  tlie  ctnployer  simply 
because  he  refuses  to  discbarge  tlie  servant 
from  bis  employment.  Gulf,  C.  &'  S.  J'.  A'. 
Co.  V.  Kirkbride,  79  Tex.  457,  1 5  S.  IV.  Rep. 

495- 

(j) as  to  the  damages  recoverable, — 

Wiiore  a  couciuctor  wr()n<,'fully  threatens  to 

cjiM  t   a    p;issen,i.;er   wbo   lenders    a    ticket, 

I  li.if^ini^  bim  wiili  attempting  to  ride  witli- 

oui    payin.!:;    liis    fare,  wbicli   the    passen^^er 

i],i\s  ratlier  than  he  cjci  tL'<l   from  the  train, 

an  instnictiDii   limiliny  iiis  ri^dit  to  recover 

only  ti)i'  additional  fare  paid   is  erroneous. 

Peiimyhiaiiia  Co.  v.  ]hay,  125  Ind.  229,  25 

N.  /■;.  Rep.  439. 

An  instruction  was  to  the  effect  that  if 
the  jury  lind  that  i)lainiill  was  put  off  at  a 
place  other  than  a  rcjjnlar  station,  then  they 
should  assess  dainat,'esa(.;ainsl  the  company, 
not  only  for  the  annoyance  and  vexation, 
hut  also  for  any  indignity  done  plaintiff  by 
renson  of  the  expulsion,  whether  the  brake- 
man  [JUltint;  bim  off  acted  in  jj;(>od  faith  or 
not,  if  be  acted  wilfully.  Held,  error;  that 
the  act  complained  of  must  partake  of  a 
criminal  or  wanton  nature  to  justify  giving 
more  than  compensatory  damaj;es.  Chi- 
cago, B.  <S-  Q.  K.  Co.  V.  Boger,  i  ///.  App. 
472. 

}M).  Kofiisal  of  iiisfriu'tion.  —  (i) 
I'loper/y  refused.— C)\\X.hc  trial  of  an  action 
for  excessive  violence  used  to  expel  plaintiff 
from  a  car,  if  there  is  evidence  tending  to 
show  that  it  consisted  both  in  blows  struck 
within  the  car  and  in  throwing  him  from 
tilt;  platform,  the  defendants  have  no 
ground  of  exception  to  the  refusal  of  a 
ruling  which  assumes  that  the  evidence  of 
it  related  only  to  the  blows.  Cole, nan  v. 
AV7C'  ]'orl:  £-»  A'.  //.  R.  Co.,  106  Mass.  160. 
In  an  action  for  wrongful  ejection  and 
injuries  consequent  thereon,  a  request 
which  charged  that  the  ejected  passenger 
was  chargeable  with  the  consequence  of  the 
ticket  agent's  mistake  in  delivering  to  her  a 
ticket  to  B.,  when  she  asked  for  and  paid 
for  a  ticket  to  A.,  because  such  mistake 
niij^ht  have  been  discovered  by  looking  at 
the  ticket — /leld,  properly  refused,  it  being 
shown  that  the  ticket  was  purchased  at 
niglit.  Georgia  R.  &•  B.  Co.  v.  Dougherty, 
86  Ga.  744,  12  5.  E.  Rep.  747. 

(2)  Improperly  refused. — A  passcrger  had 
paid  bis  fare  to  A.  lie  was  .-.sleep  and  did 
not  stop  there.  After  passing  A.  he  was 
put  off  the  train.  Tlicre  was  no  evidence 
on  the  trial  tliat  he  ofTered  to  pay  his  faro 


to  the  next  station  to  the  conductor,  nor 
any  fact  from  which  the  conductor  could 
have  inferred  that  he  desired  to  do  so. 
//(■/(/,  error  to  refuse  an  instruction  asked, 
"that  it  was  not  the  duty  of  the  company 
to  carry  the  plaintiff  to  the  next  station  un- 
less he  paid  or  offered  to  pay  bis  fare  to 
that  point,  and  that  uidess  the  plaintiff  ten- 
dered or  offered  to  pay  bis  fare  to  the  next 
station  the  conductor  had  the  riL;ht  to  i)ui 
bim  olT,  provided  the  conductor  had  no 
reason  to  Indieve  that  the  jiUtting  bim  olf 
at  the  particidar  place  would  injure  him." 
Texas  J'ac.  R.  Co.  v.  fames,  82  Tex.  306,  18 
S.  ll'.Rep.  589. 

3.  Damages, 
a.  In   General. 
100.    Measure    of  daiiingos.'^ — The 

measure  of  damages  in  an  action  for  a 
breach  of  contract  of  carriage  in  the  ab- 
sence of  pr(j(if  of  special  damage  s,  is  the 
extra  fare  to  be  paid  to  the  place  of  desti- 
nation, wlicre  a  [jassenger  liolding  an  ex- 
pired ticket  insisted  (ju  riding  thereon,  and 
upon  a  refusal  to  pay  'are  was  ejected  from 
the  train.  Hall  v.  Memphis  S^  C.  R.  Co.,  9 
Am.  &^  Kng.  R.  Cas.  348,  i  5  /-'ed.  Rep.  57. 
— Adhkkku  to  in  Gibson  v.  East  Tenn.,  V. 
&  G.  R.  Co.,  30  Fed.  Rep.  904.  Distin- 
GUISHKI)  IN  Hoster  z/.  Chesapeake  &  O.  R. 
Co.,  36  W.  Va.  318. 

The  illegal  ejection  of  a  passenger  entitled 
by  contract  to  be  carried  over  a  railway  is 
itself  an  act  for  which  flamages  are  recover- 
able. The  measure  is  for  the  jury.  Georgia 
R.  Co.  v.  Homer,  27  A//i.  6-  /--iig.  R.  Cas.  186, 

73  G"-  25'- 

Wiiere  a  dispute  arises  between  a  passen- 
ger and  the  conductor  as  to  the  validity  of 
a  ticket,  if  the  passenger  is  able  to  pay  the 
extra  fare  demanded  he  should  do  so,  and 
rely  on  his  remedy  to  recover  it  back, 
rather  than  to  force  the  conductor  to  expel 
him  with  a  view  of  suing  for  damages. 
And  if  he  insists  on  expulsion,  and  brings 
his  suit  for  damages,  the  amount  of  his  re- 
covery will  be  limited  to  what  he  might 
have  recovered  in  an  action  for  breach  of 
the  contract  if  he  had  paid  the  extra  fare 
or  quietly  left  the  train.     Hall  v.  Memphis 

*  Measure  of  damages  for  wrongful  expulsion 
from  cars,  see  58  Am.  &  Eng.  K.  Cas.  467, 
alis/y.;  note  to  l6  /(/.  397. 

Non  transferable  tickets;  measure  of  damages 
for  expulsion;  contributory  negligence,  see  37 
Am.  &:  E.NC.  R.  Cas.  125,  aOslr. 
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>5^  C.  A'.  Q'.,  9  ^w.  &>  Eiii;.  A'.  Cas.  34S,  1 5 
J''i-d.  Rep.  57. — Ari'LviNG  Louisville  &  N.  R. 
Co.  7/.  (iarrcU,  8  Lc;i  (Tcnn.)  438;  Walker 
V.  lillis,  I  Siici  (i  ('rciui.j  515. 

lOl.  Whore  train  (luvs  not  stop  at 
I»a'-scn};«'r'.s  <l«  stinsition.— When  a  per- 
son makes  a  mistake  in  taking  a  seat  upon 
a  train  which  does  not  stop  at  the  place  he 
desires  to  ^o  to,  and  fare  is  demanded  of  him 
upon  the  train  by  the  conductor  to  the  first 
station  at  which  the  train  is  to  stop,  and  he 
is  able  to  pay  tlie  same,  but  refuses  so  todc^ 
and  then  the  conductor  stops  the  train  rnd 
requests  him  to  leave  or  pay,  lie  should 
either  pay  his  fare  or  get  otT.  If  his  mis- 
take was  induced  by  the  ticket  agent  oi  the 
company,  then  the  -jj  tra  fare  which  he  pays 
is  an  element  of  damages,  in  addition  to 
sucli  as  are  occasioned  by  his  being  carried 
beyond  his  destination.  Atchison,  T.  &•  S. 
F.  R.  Co.  V.  Guilts,  34  Am.  &•  Eiig.  R.  Cas. 
290,  38  A'a/t.  608,  17  Piic.  Rep.  54. 

A  female  passenger  bought  a  ticket  and 
took  a  night  train,  but  was  ejected  at  a 
l>lace  nine  miles  short  of  her  destination, 
l)ecause  the  train  did  not  stop  there.  She 
was  a  stranger,  and  it  was  a  small  place,  and 
she  was  compelled  to  stay  the  remainder  of 
the  night  in  tiie  stati(jn,  where  there  was  no 
lire,  where  she  suffered  much  inconvenience 
and  discomfort.  At  other  stations  between 
there  and  where  she  started  tiiere  were 
good  hotel  accommodations,  and  it  was 
claimed  that  the  company  was  liable  for 
not  [lutting  her  ofT  at  one  of  the  latter 
[jlaces.  The  court  instructed  the  jury  that 
the  compiny  was  liable,  and  that  the 
measure  c  lamages  was  the  i)rice  of  the 
extra  ticket  that  she  purchased  the  next 
flay  in  reaching  her  destination  and  the  in- 
creased damages  sutTered  by  reason  of  being 
left  where  she  was  instead  of  at  some  earlier 
place,  provided  that  the  conductor,  by 
prn])cily  informing  her  that  the  train  did 
not  sto|i  at  her  destination,  would  have 
enabled  her  to  sto|)  at  some  other  station 
where  she  would  have  suflered  less.  Held, 
liiat  tlio  instruction  as  to  the  measure  of 
damages  was  as  fav()ral)le  to  the  company  as 
it  could  claim,  and  liiat  it  was  not  objec- 
tionable as  staling  a  conjectural  or  hypo- 
thetical case.  Tfxas  &^  /'.  A'.  Co.  v.  Ludlain, 
52  Fed.  Rep.  94.  2  L  \  S.  App.  342,  2  C.  C.  A. 
633.— yiioTlNO  United  States  7/.  Hreitling, 
20  Ho\<'.  (U.  S.)  252. 

1(»2.  Wronfifiil  <!\piilsion  of  child 
in  chur^eof  mother — Where  a  mother 


is  traveling  with  her  boy  who  is  under 
twelve  years  old,  and  therefore  entitled  to 
ride  on  a  half  fare  ticket,  and  the  conductor 
refuses  such  ticket,  the  ejection  of  the  boy 
is  the  same  as  the  ejection  of  the  mother, 
as  it  is  unreasonable  to  ask  her  to  leave  the 
child  and  continue  on  her  own  journey, 
though  the  conductor  makes  no  ofjjection 
to  her  ticket  or  to  her  continuing  the  ride. 
Gibson  v.  East  Tenn.,  V.  &»  G.  R.  Co.,  30 
/■"ed.  Rep.  904. 

103.  Not  direct  result  of  tlie  cx- 
I>iilsi«>ii. — Damages  cannot  be  recovered 
for  the  loss  of  an  article  left  behind  by  a 
prissenger  wrongfully  and  forcibly  expelled. 
In  such  case  the  loss  of  the  article  is  not 
the  natural  result  of  the  wrongful  act. 
Glover  v.  London  &^  S.  U\  R.  Co.,  17  Z.   T. 

139.  L.  R.  3  <2.  B.  25, 37  L.  J.  a  /.'.  57. 

Damages  resulting  from  the  loss  of  a  job 
of  work,  occasioned  by  a  passenger's  delay 
at  the  station  at  which  he  was  obliged  to 
leave  the  train,  are  too  remote  to  be  con- 
sidered in  an  action  for  expulsion  from  a 
train.  Carsten  v.  Northern  Pac.  R.  Co.,  44 
Am.  6^  Eitg.  R.  Cas.  392,  44  Minn.  454,  47 
N.  W.  Rep.  49. 

If  a  conductor  had  the  right  to  put  plain- 
tifl  off  the  car  he  could  lawfully  use  only 
such  force  as  was  necessary  to  accomplish 
that  object,  and  for  any  unnecessary  vio- 
lence the  company  would  be  liable— dam- 
ages, however,  to  be  restricted  to  the  direct 
consequences  of  that  wrong.  Texas  Pae. 
R.  Co.  \.  James,  82  Tex.  306,  iS  ,i",  W.  Rep. 
5S9. 

It  appeared  that  plaintiff,  a  girl  between 
sixteen  and  seventeen  years  of  age,  was 
alone  on  a  train,  having  a  ticket  for  a  sta- 
tion at  which  the  conductor  informed  iicr 
the  train  did  not  stop,  and  that  she  would 
have  to  get  off  at  another  station  and  there 
await  a  train  to  her  destination  ;  that  when 
she  arrived  at  such  station  she  left  the  train 
with  a  man  who  had  been  seated  beside  her 
and  had  engaged  her  in  conversation,  and 
who  offered  to  see  her  safely  to  a  hotel,  to 
which  offer  the  conductor  assented.  It 
further  a])peared  that  the  person  with  whom 
she  left  the  train  had  conversed  with  the 
conductor  in  plaintiff's  presence;  that  he 
had  given  the  negro  porter  a  lialf  dollar, 
and  that  immediately  thereafter  the  latter 
had  announced  that  the  train  did  not  stop 
at  all  stations.  Held,  that  the  evidence 
failed  to  disclose  a  conspiracy  to  which  the 
employes  of  the  company  were  a  party,  or 
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that  the  duty  of  special  protection  was  im- 
posed upon  the  conductor  so  as  to  render 
the  company  liable  for  the  act  of  the  person 
with  whom  the  passenger  left  the  car,  in 
taking  her  to  a  saloon,  holding  her  there  a 
j)risoiier,  and  carnally  abusing  her,  or  that 
the  damages  so  sustained  were  the  direct 
and  immediate  consequences  of  the  expul- 
sion. St'ra  V.  Wabas/t  R.  Co.,  58  j-lin.  &> 
Juig.  K.  Cas.  538,  wsMo.  127,21s.  W.  Rep. 
905. 

In  an  action  by  a  passenger  for  being 
wrongfully  ejected  from  a  railroad  train,  he 
may  claim  and  recover  special  damages  for 
expenses  necessarily  incurred,  "for  tele- 
grams necessary  to  inform  his  family  and 
business  associates  of  his  whereabouts " ; 
but  under  such  an  averment  and  claim  there 
must  be  a  strict  correspondence  between 
the  allegation  and  the  proof,  and  he  cannot 
prove  or  recover  for  the  price  of  a  telegram 
sent  to  his  brother  in  a  neighboring  city, 
requesting  him  to  attend  to  a  matter  of 
urgent  business  which  his  enforced  delay 
prevented  him  from  attending  to  in  person, 
there  being  no  evidence  that  his  brother 
was  a  member  of  his  family,  or  connected 
in  business  with  him.  Alabama  G.  S,  R. 
Co.  V.  Tapia,  94  Ala.  226,  10  So.  Rep.  236. 

104.  Nominal  damages.— A  passen- 
ger can  recover  only  nominal  damages  for 
being  ejected  from  a  railroad  train  at  a 
place  other  than  a  usual  stopping  place  for 
refusal  to  pay  his  fare,  unless  actual,  per- 
sonal, or  pecuniary  damages  have  ensued. 
^S7.  Louis,  I.  M.  &*  S.  R.  Co.  v.  Branch,  45 
Ark.  524. 

If  a  passenger  be  ejected  for  non-payment 
of  fare  at  any  ()lace  other  than  a  regular 
statitjn,  it  subjects  the  company  to  the  pay- 
ment of  at  least  nominal  damages,  and 
more  where  the  circumstances  dimand  it. 
Clinaiio  er-"  .  /'.  R.  Co.  v.  RobttL^,  40  ///.  503. 
— -Foi.i.owiNc;  Terre  Haute,  A.  &  St.  L.  K. 
Co.  V.  Vi>"atta,  21  111.  iSS. 

Where  i  passenger  is  ejected  from  a  car 
at  a  place  other  than  a  regular  station  for 
refusing  to  pay  the  fare,  in  a  n  anner  fiec 
from  indignity,  and  he  suffers  no  inconven- 
ience except  having  to  walk  back  to  the 
statioii,  a  distance  of  two  miles,  he  is  only 
entitled  to  nominal  damages.  C/tica^^o  &• 
A.  R.  Co.  V.  Robftts,  40  ///.  503. — DiSTlN- 
(UUSHi'.i)  IN  Chicago  &  N.  W.  R.  Co.  v. 
Chisholm,  79  111.  5S4. 

A  com|)any  lias  a  right  to  eject  a  passen- 
ger for  the  non-payment  of  fare  only  at  a 
4  U.  R.  D.— 15. 


regular  station  ,  but  where  he  offers  a  ticket 
which  has  already  been  punched,  without 
any  explanation,  and  refuses  to  pay  fare,  and 
is  put  off  three  or  four  miles  from  a  station, 
without  any  aggravating  circumstances, and 
it  was  his  intention  to  ride  only  to  that  sta- 
tion, he  is  only  entitled  to  nominal  damages. 
Terre  Haute,  A.  &^  St.  L.  R.  Co.  v.  Vanatta, 
21  ///.  188.— Approvkij  in  Chicago  &  A.  K. 

Co.  V.   Flagg,    43    III.    364.       DiSTIN'GUlSllICD 

IN  Chicago  &  N.  W.  R.  Co.  v.  Chisholm,  79 
III.  584.  FoLLOWKi)  IN  Chicago  &  A.  R. 
Co.  V.  Roberts,  40  111.  503. 

b.  Compensatory  Damages, 

105.  In  {jeneral.— Where  a  passenger 
is  unlawfully  ejected  he  is  entitled  to  re- 
cover for  his  loss  of  time,  expenses  while  de- 
layed, and  cost  of  another  ticket.  Quigley  v. 
Central  Pac.  R.  Co.,  5  Sawy.  (U.  S.)  107. — 
Quoting  Tarbell  v.  Central  Pac.  R.  Co.,  34 
Cal.  616.  Reviewing  Pleasants  v.  North 
Beach  &  M.  R.  Co.,  34  Cal.  586;  New  Or- 
leans, J.  &  G.  N.  R.  Co.  V.  Hurst,  36  Miss. 
660;  Washington,  A. &  G.  R.  Co.  v.  Brown, 
17  Wall.  (U.  S.)  445;  Chicago  &  N.  W.  R. 
Co.  V.  Williams,  55  111.  185. 

A  company  is  only  liable  to  compensatory 
damages  where  a  conductor  ejects  a  passen- 
ger who  refuses  to  produce  a  ticket  or  to 
pay  fare,  if  he  honestly  believes  that  he  has 
a  right  to  do  so,  though  he  is  mistaken  and 
the  removal  is  unlawful.  Townsend  \.  New 
York  C.  &-  H.  R.  R.  Co.,  56  A'.  ]'.  295.-  Re- 
VIKWEI)  IN  Peabody  v.  Oregon  R.  &  N.  Co., 
21  Oreg.  121. 

Where  a  passenger  who  has  been  denied 
an  opportunity  to  purchase  a  ticket  is  ex- 
pelled from  the  cars  because  of  his  refusal 
to  pay  an  increased  rate  of  fare,  the  differ- 
ence between  the  two  rates  of  fare  is  not 
the  measure  of  his  damages.  The  act 
being  wrongful,  the  company  must  compen- 
sate the  passenger  for  its  consequences, 
Jeff crsotmi lie  R.  Co.  v.  Rojrers.  28  Intl.  i. — 
Foi.i.owKD  IN  Chicago,  St.  L.  &  P.  R.  Co. 
V.  Graham.  3  Ind.  Ap[).  28. 

The  measure  of  damages  for  wrongfully 
putting  defendant  olf  a  train  is  not  con- 
fined to  compensation  for  loss  of  time,  ex- 
penses incurred,  and  the  cost  of  another 
ticket.  It  is  for  the  jury  to  say  what  is  a 
fair  compensation  for  injuries  suffered  by 
plaintiff,  arising  from  being  ejected  from 
the  train.  Pennsylvania  R.  Co.  v.  Spicker, 
23  Ant.  &•  Eng.  R.  Cas,  672,  105  Pa.  St. 
142. 
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If  a  passenger  is  wrongfully  expelled 
from  a  train  he  is  entitled  to  recover  the 
money  he  has  paid  out  necessarily  in  ex- 
penses and  the  value  of  the  time  lost  by 
reason  of  the  detention,  as  well  as  for  the 
pain  and  siilTcring  endured  consequent 
upon  his  removal,  including  anything 
wiiich  came  by  an  increase  of  a  disease, 
aixi^^ravated  or  bnnit;hl  about  by  the  expul- 
sion, and  any  permanent  or  continued  in- 
jury to  his  system  which  resulted  from  the 
expulsion,  radiicck  v.  Atchison,  T.  &^  S. 
J'.  A'.  Co.,  37  /"(v/.  A\-/>.  841,  4  L.  A\  A.  231. 

Where  a  passenger  with  a  clear  right  and 
clean  ticket  is  entitled  to  ride  on  a  certain 
trip  and  train,  and  is  wrongfully  ejected 
without  forcible  resistauco  on  his  part,  the 
jury  are  and  ought  to  be  allowed  great  lati- 
tude in  assessing  damages.  They  should 
allow  liberal  damages  in  full  compensation 
for  the  injuries  received.  A  quiet  and 
peaceable  behavior  is  to  a  passenger's  ad- 
vantage rather  than  to  his  detriment. 
Stiut/icrn  Kan.  A\  Co.  v.  AVVt',  34  ^Ini.  &* 
JC/n^r,  A'.  Cas.  316,  38  A'an.  398,  16  J'ac.  Rep. 

S17. 

]0((.  For  mental  nii^itisli  nnd  Iiii- 
iniliatioii.*— (I)  yi//i;«'rt/'/t'.— Plaintiff  hav- 
ing bcjn  compelled  to  leave  the  train, 
against  his  protest  and  claim  that  he  had 
paid  his  fare,  which  the  conductor  denied, 
the  charge  is  necessarily  derogatory  to  the 
plaintiff's  character  as  an  honest  man, 
without  regard  to  the  particular  language 
used,  and  authorizes  the  jury  to  infer  that 
his  pride  and  feelings  were  wounded,  and 
that  he  suffered  mental  distress  and  hu- 
miliation, as  a  basis  for  the  claim  of  dam- 
ages on  that  ground.  Alabama  G.  S,  K.  Co. 
v.  Tapia,  94  Ala.  226,  10  So.  Rep.  236. 

Although  the  measure  of  damages  in  an 
ordinary  case  of  wrongful  expulsion  of  a 
passenger  from  a  train,  without  unnecessary 
violence  or  insult,  and  from  which  no  bodily 
injury  results,  is  the  cost  of  a  ticket  from 
the  point  of  expidsion  to  the  papsenger's 
destination,  together  with  an  allowance  for 
such  damag'.'s  as  actually  result  from  loss  of 
time,  yet  when  the  expulsion  is  accom- 
panied by  undue  violence,  or  by  insult  and 
abuse,  the  jury  are  authorized  to  consider 
the  injured  feelings  of  the  plaintiff,  the  in- 
dignity endured,  his  mental  suffering,  the 
humiliation  and  wounded  pride  which  one 


*  See  also  Cakriac.k  of  I'assenckrs,  019, 
((4i> ;  Damaues,  4U,  U3,  7 1,  8U. 


in  his  condition  in  life  and  standing  in  the 
commuTiity  would  experience,  and  to 
award  him  compensatory  damages  therefor. 
Gorman  v.  Southern  Pac.  Co.,  97  Cal.  1,31 
Pac.  Rep.  II 12. 

In  such  a  case  an  injury  to  the  feelings, 
naturally  and  necessarily  resulting  from  the 
wrongful  act,  may  be  considered  by  the 
jury  in  their  estimate  of  ctmipensatory 
damages,  whether  the  case  be  or  be  not  one 
in  which  daniagcs  beyond  compensation 
may  be  awarded.  Smith  v.  Pittsburg,  Ft. 
W.  &^  C.  R.  Co.,  23  Ohio  .sy.  10.  — Al>- 
PRovKU  IN  McKiiiley  f.  Chicago  &  N.  W. 
R.  Co.,  44  Iowa  314.  yuuTKU  IN  Ran- 
dolph 7'.  Hannibal  &  St.  J.  R.  Co.,  iS  Mo. 
A  pp.  609. 

In  an  action  for  ejecting  plaintiff  at  a 
small  station  before  reaching  her  destina- 
tion, the  evidence  showing  her  to  be  a 
young  girl  unaccustomed  to  travel,  the  cir- 
cumstances were  calculated  to  arouse  in  her 
mind  feelings  of  insecurity  and  danger, 
and  an  instruction  that  she  could  not  re- 
cover for  mental  suffering  arising  from  any 
supposed  or  anticipated  danger  was  prop- 
erly refused.  Missouri  Pac.  R.  Co.  v. 
Kaiser,  82  Tex.  144,  18  5.    W.  Rep.  305. 

In  estimating  the  damages  for  expulsion 
from  a  train,  if  such  wrong  is  done  under 
circumstances  of  peculiar  indignity  and 
degradation,  that  fact  is  to  be  considered  as 
an  element  of  compensation  even  in  cases 
where  vindictive  damages  cannot  be  given. 
Lake  Erie  &-  IV.  R.  Co.  v.  Fix,  1 1  Ant.  &' 
Eng.  R.  Cas.  109,  88  Iml.  3S1,  45  Am.  Re/>. 
464.— Approved  in  Chicago,  St.  L.  &  P.  R. 
Co.  V.  Holdridge,  118  Ind.  281,  20  N.  D. 
Rep.  837.  Revitwed  in  International  & 
G.  N.  R.  Co.  V.  Wilkes,  34  Am.  &  Eng.  R. 
Cas,  331,  68  Tex.  617. 

Conpensatory  damages  allowable  for  a 
wrongful  expulsion  from  a  tar  may  include  : 

Damages  for  mental  anguish  and  pain. 
Curtis  V.  Sioux  City  &^  //.  /'.  R.  Co.,  87 
/o7i'a  622,  54  jV.  IV.  Rep.  339. 

Damages  for  humiliation  and  degrada- 
tion. Lake  Erie  <S^  IV.  R.  Co.  v.  /V.v,  n 
./;;/.  (S~«  Eng.  R.  Cas.  109,  88  And,  381,45 
Am.  Rep.  464.  Quigley  v.  Central  J'ac.  R. 
Co.,  5  Sawy.  (U.S.)  107.  Pennsylvania  Co. 
V.  Bray,  125  Ind.  229,  25  N.  E.  Rep.  439. 
Willson  V.  Northern  Pac.  R.  Co.,  58  Am.  &^ 
Eng.  K.  Cas.  460,  5  Wash.  621,  32  Pac.  Rep. 
468,  34  Pac,  Rep,  146. 

Damages  for  physical  pain,  and  mental 
suffering    resulting    from    insults.      Texas 
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Pac.  R.  Co.  V.James,  82  Tex.  306,  iZ  S.  W. 
Kep.  589. 

Damages  for  annoyance,  vexation,  and 
indignity.  Carsten  v.  Northern  Pac.  R.  Co., 
44  Am.  &•  Eng.  R.  Cas.  392,  44  Minn.  454, 
47  iV.   W.  Rep.  49. 

Damages  for  the  indignity  and  conse- 
quent injury  to  plaintiff's  feelings.  Dela- 
ware, L.  &•  IV.  R.  Co.  V.  Waish,  47  A',  f. 
L.  548,  4  Atl.  Rep.  323. 

Paniages  for  hiimilialion  and  disgrace, 
altlioiigli  tluTc  iias  hecii  no  physical  injury. 
Wilhon  V.  .Xorllurii  J'ac.  A'.  Ci>..  5S  ^/w.  i.V» 
A\':  R.  Cas.  460,  5  II 'as//.  (>2\,  ^2  J\ic.  Rip. 
46S,  34  J'ac.  Rep.  146. 

Damages  for  ilie  annoyance,  delay,  risk, 
and  the  indignity  caused  by  the  expulsion, 
tiiough  it  appears  that  the  conductor  in 
putting  him  off  acted  in  good  faith  and 
without  violence  or  insult,  and  that  the  pas- 
senger suffered  no  actual  pecuniary  loss. 
C/iiea^o  &"  A.  R.  Co.  v.  Flagt;;,  43  ///.  364. — 
Ai'i'KoviNG  Chicago,  13.  &  y.  R.  Co.  v. 
Parks,  18  111.  465;  Torre  Haute,  A.  &  St.  L. 
K.  Co.  V.  Vanatta,  21  111.  1S8. — Approved 
IN  McKinley  v.  Chicago  &  N.  W.  R.  Co.,  44 
Iowa  314.  DiSTiNciuiSHEU  IN  Chicago,  B. 
&  Q.  R.  Co.  V.  Griflin.  68  III.  499.  Quoted 
IN  Chicago  &  N.  W.  R.  Co.  v.  Chisholm,  79 
111.  5S4. 

Damages  for  mental  suffering  caused  by 
the  indignity  and  outrage  of  being  put  off, 
whether  connected  with  physical  suffering 
or  not.  Shepard  v.  Chicago,  R.  /.  &•  P.  70. 
Co.,  77  /owa  54,  41  A^  IV.  Rep.  564. 

(2)  Nof  alhnvable. — One  who  enters  a 
train  in  the  expectation  and  witli  the  desire 
that  he  should  be  put  off,  in  order  that  he 
may  make  a  case  for  damages  against  the 
company,  and  is  ejected  without  rudeness 
or  unnecessary  violence,  cannot  recover 
damages  for  wounded  feelings  or  pain  of 
mind.  St.  Louis  6-  .V.  F.  R.  Co.  v.  Trimble, 
54  Ark.  354.  15  S.   W.  Rep.  S99. 

Unless  the  injury  was  wilful,  mental  suf- 
fering of  plaintiff  such  as  is  produced  by 
an  injury  to  one's  re[)utation  by  circum- 
stances of  indignity  and  contumely  under 
which  the  injury  was  done,  and  the  conse- 
quent public  disgrace  to  plaintiff,  can  form 
no  ])art  of  the  inquiry  by  a  jury  in  estimat- 
ing the  damages.  The  only  inquiry  for  the 
jury  is  the  bodily  injury  to  plaintiff,  with 
such  consequential  damages  as  were  the 
necessary  residt  of  the  injury.  Illinois  C. 
R.  Co.  V.  Sutton,  53  ///.  397.— Explained 


IN  Indianapolis  &  St.  L.  R.  Co.  v.  Stables, 
62  111.  313. 

Where  a  conductor  uses  insulting  or 
abusive  language  in  ejecting  a  person,  such 
party  may  recover  damages  therefor  on  ac- 
count of  the  injury  to  his  feelings;  but  he 
cannot,  in  an  action  for  damages  for  his  ix- 
pulsion,  also  recover  damages  because  the 
words  used  by  the  conductor  tended  to 
bring  him  into  ignominy  or  disgrace. 
Southern  Kan.  R.  Co.  v.  Hinsdale,  34  ^/w. 
iS~»  Hng.  R.  Cas.  256,  38  K'an.  507,  16  J\h-. 
Rep.  937. 

(,3)  Illustrations. — Where  a  passenger  has 
bought  a  through  coupon  ticket,  which  is 
refused  on  one  of  the  connecting  roads,  and 
he  is  ejected— //t7(/,  that  he  is  entitled  to 
recover  from  the  company  expelling  him 
the  C(jst  of  a  ticket  from  the  place  where  he 
is  put  off  to  the  place  of  destination,  and 
also  such  damages  as  he  may  have  sustained 
on  account  of  the  delay,  and  all  additional 
expenses  nece.isarily  incurred  thereby,  as 
well  as  reasonable  damages  for  the  indignity 
to  which  he  was  subjected  in  being  ex- 
pelled. And  if  the  conductor  or  brakeman 
used  excessive  force  and  thereby  injured 
him,  he  is  entiti  .d  to  compensation  there- 
for. Pennsylvania  R.  Co.  v.  Connell,  127  ///. 
419,  20  A'.  /;.  Rep.^i);  affirming  zitllL.App, 
594  ;  former  appeal  1 1 2  ///.  295. 

Where  a  passenger  is  rightfully  in  a  car, 
in  the  p(5ssession  of  a  ticket  entitling  him 
to  ride  on  that  trip  and  train,  and  is  deport- 
ing himself  in  a  becoming  and  proper  man- 
ner, and  presents  his  ticket  to  the  conductor 
when  called  upon  therefor,  but  is  informed 
by  the  conductor  that  his  ticket  will  not  be 
honored,  because  the  time  to  ride  thereon 
has  expired,  and  that  he  must  either  leave 
the  train  or  pay  his  fare,  and  not  having 
any  money,  he  does  not  pay  the  fare  de- 
manded, and  thereupon  the  conductor  takes 
hold  of  his  coat  collar  and  leads  him  out  of 
the  car  to  the  platform  of  the  station,  and 
when  off  the  car  a  friend  of  his  gives  him 
money  to  pay  tiie  extra  fare,  and  the  con- 
ductor accepts  the  fare  and  then  pertnits 
him  to  ride  to  his  destination — held,  that 
even  if  the  conductor  acted  in  good  faiih, 
and  in  the  honest  belief  that  the  passenger 
had  no  right  to  ride  upon  the  ticket  he  pre- 
sented, he  is  entitled  to  recover  tiie  amount 
of  the  extra  fare  paid  by  him  with  interest. 
and  also  actual  compensation  for  the  injury 
and  indignity  to  which  he  was  subjected. 
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Sout/iern  Kan.  Ti".  Co.  v.  Rice,  34.  Am.  &* 
Kii^.  K.  Cas.  316,  38  A'an.  39S,  16  Pac.  Rep. 
817. 

Appellee's  ticket  from  S.  to  G.  was  via 
the  S.  F.  railroad  to  H.  and  via  the  I.  &  G. 
N.  from  tlience  to  G.  After  its  inspection 
appellant's  agent  in  S.  sold  appellee  a  ticket 
for  a  berlli  on  the  sleeper  from  S.  to  G.  At 
H.  the  sleeper  was  attacheti  to  a  G.,  C.  &  S. 
F.  train,  and  appellee,  about  six  miles  from 
H.,  was  put  oil  the  train  because  his  rail- 
road ticket  did  not  entitle  hiin  to  ride  on 
that  train,  and  because  he  refused  to  pay 
fare,  having  no  money.  It  was  reasonably 
within  the  contemplation  of  the  parties 
when  the  sleeping-car  ticket  was  sold  that 
appellee  would  be  subject  to  ejection  from 
the  sleeper  for  non-payment  of  railway  fare 
if  the  sleeper  was  not  transported  to  G. 
over  the  route  called  for,  and  the  measure 
of  damages  would  be  such  expense,  loss  of 
time,  and  mental  suffering  as  directly  re- 
sulted therefrom.  Pullman  Palace  Car  Co. 
V.  McDonald,  2  Tex.  Civ.App.  322,  21  S.  W. 
Rep.  945. 

FlaintifT  was  permitted  to  testify  to  his 
mental  distress  caused  by  delay  in  being  put 
olT  the  train,  and  his  apprehension  of  dis- 
charge from  his  employer's  service  by  reason 
thereof,  and  his  inability  to  make  remit- 
tance to  his  principal  according  to  his  usual 
custom.  (He  was  a  sewing-machine  agent.) 
Held,  that  these  causes  of  damages  were 
not  reasonably  within  the  contemplation  of 
the  parties  when  the  contract  was  entered 
into,  and  if  cause  for  damage  at  all,  should 
have  been  alleged,  and  defendant's  knowl- 
edge of  them  proved.  PuUiiian  Palace  Car 
Co.  V.  McDonald,  2  Tex.  Civ.  App.  322,  21  S. 
II'.  Rfp.  945. 

107.  V/iierc  no  uiiiiecessiiry  force 
is  iisimI. — A  company  is  not  liable  beyond 
iictual  damages  to  a  passenger  who  is 
wront;fully  expelled,  where  the  conductor 
acts  in  good  faith  and  without  violence  or 
f'lrce.     Pink  v.  All'any  &-  S.  R.  Co.,^  Pans. 

(-y-  y.)  147. 

Where  a  passenger  is  ejected  by  a  con- 
ductor acting  in  good  faith  in  pursuance  of 
the  rules  of  the  coinpatiy,  and  upon  due 
notice  to  him,  and  with  the  exercise  of  no 
more  force  than  is  reasonably  necessary,  the 
damages  to  be  allowed,  if  a  recovery  is 
hail,  are  compensatory  only.  Pine  v.  St. 
Paul  City  R.  Co.,  52  Am.  &>  Eng.  R.  Cas. 
5S4,  50  .Minn.  144,  5^  A'.  \V.  Rep.  392,  16  L. 
R.  A.  347- 


Where  a  conductor  in  ejecting  a  passen- 
ger uses  no  more  force  than  is  necessary 
for  that  purpose,  the  passenger  is  entitled 
to  receive  such  damages  as  will  fully  com- 
pensate him  for  the  actual  injury  inflicted, 
whether  it  be  to  his  body  or  his  mind,  to 
his  business  or  loss  of  time,  as  well  as  his 
actual  expenses  necessarily  incurred  in  con- 
sequence of  the  unlawful  or  wrongful  act. 
Quit^^ley  v.  Central  Pac.  R.  Co.,  11  A'ev.  350. 
—Ulstinguishing  Johnson  v.  Wells,  6 
Nev.  224.  Quoting  Hamilton  v.  Third 
Ave.  K.  Co.,  S3  N.  Y,  25. 

108.  AVroii;>'i'iil  taking  iii*  of  ticket. 
— -Wiiere  the  coiiciurtor  takes  from  the  pas- 
sengei-  the  wrong  coupon  of  an  excursion 
ticket,  and  on  the  passenger's  return  jour- 
ney the  new  conductor  refuses  the  other 
coupon,  and,  the  passenger  having  explained 
how  the  mistake  occurred,  and  refusing  to 
pay  fare,  ejects  him  from  the  train,  such 
passenger  may  recover  damages  thereby 
sustained,  including  damages  for  the  hu- 
miliation and  indignity  suffered  by  him. 
Pennsylvania  Co.  v.  Bray,  125  Ind.  229,  25 
N.  E.  Rep.  439.— Distinguished  in  Ma- 
honey  V.  Detroit  St.  R.  Co.,  93  Mich.  612, 

Plaintiff  purchased  a  ticket  entitling  him 
to  transportation  over  defendant's  road 
from  D.,  via  P.,  to  T.,  and  return.  The 
conductor  of  the  D.  and  P.  division  took 
up  the  going  portion  of  the  ticket,  but 
failed  to  give  him  a  check  as  evidence  of 
his  right  to  ride  from  P.  to  T.,  as  required 
by  the  rules  of  the  company.  Plaintiff  re- 
fused to  pay  his  fare  over  the  F'.  and  T. 
division.  The  conductor  refused  to  recog- 
nize the  return  coupon  as  evidence  of  such 
payment, and  ejected  himfromthe  trainwilh- 
oiit  unnecessary  force.  Held,  that  it  was  the 
duly  of  plaintiff  to  leave  the  tniin  peace- 
ably or  pay  his  fare,  and  seek  his  remedy 
for  damages  resulting  from  either  neces- 
sity as  the  situation  at  the  time  required  ; 
and  that  a  recovery  was  properly  limited  to 
the  value  of  the  ticket  of  which  he  had 
been  wrongfully  deprived  by  the  first  con- 
ductor, it  appearing  that  plaintiff  had  the 
money  with  him  to  pay  his  fare,  and  after- 
wards paid  it,  and  completed  his  journey 
by  a  later  train.  Van  Dusan  v.  Grand 
Trunk  R.  Co.,  97  Mich.  439,  56  N.  \V.  Rep, 
S48.  — Di.siiNc.uiSHiNG  Hufford  V.  Grand 
Rapids  &  I.  K.  Co.,  53  Mich.  121,  64  Mich. 
631. 

Plaintiff  purchased  a  ticket  and  got  on  a 
train,  which  stopped  short  of  his  destina- 
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tion.  The  conductor,  however,  took  up 
the  ticket,  and  plaintiff  was  expelled  from 
the  second  train  for*  a  fiiilure  to  produce  a 
ticket  or  tn  pay  fare,  although  the  conductor 
was  informed  that  the  former  conductor 
had  taken  up  the  ticket.  Held,  that  the 
company  was  liable.  Towiiscnd  v.  New 
York  C.  (^  //.  R.  K.  Co.,  4  Hun  {X.    Y.) 


6    T. 


C.     495. —  DiSTlNUUISHING 


Weaver  v.  Rome,  W.  &  O.  R.  Co.,  3  T.  & 
C.  270.  OuoriNG  Hamilton  T/.  Third  Ave. 
R.  Co.,  53  A.  V.  25. 

lOi).  Uiiiivoidiiblo  4>x{i(>siii'c  niul 
Iiardshii)  ul'ter  oxpiiLsioii.  —  Where  a 
passenger  who  holds  a  ticket  entitling  him 
to  ride  is  wrongfully  e.xpelied  before  reach- 
ing his  destinaticjn,  the  indignity  of  being 
expelled  and  injury  to  health  caused  by  ex- 
posure to  the  weather,  if  the  proximate  and 
natural  consequences  of  the  expulsion,  are 
proper  elements  of  c<om|)ensatory  dam- 
ages. Serwc  V.  Noillicrn  Pac.  R.  Co.,  52 
yli/i.  (S^•  E>i_if.  R.  Cas.  348,  48  Minn.  78,  50 
N.  IV.  Rep.  1 02 1. 

A  passenger  who,  through  the  negligence 
of  one  conductor,  is  not  furnished  with  a 
stop-over  ticket  to  wiiich  he  is  entitled, 
and  who,  on  attempting  to  resume  his 
journey  after  a  stop,  is  rcciuired  by  a  second 
conductor  to  pay  additional  fare  or  leave 
the  train,  nuiy  elect  to  leave  the  train,  and 
in  that  case  may  recover  from  the  company 
not  merely  the  amount  of  the  additional  fare 
which  he  is  subsequently  obliged  to  pay  in 
order  to  reach  his  destination,  but  all  dam- 
ages sustained  by  him  as  the  direct  and 
natural  consequence  of  the  fault  of  the  first 
conductor.  Yortou  v.  Milwaukee,  L.  S.  Sr* 
IV.  R.  Co.,  18  Am.  &<•  Ent,--,  A\  Ois.  332,  62 
iris.  367,  21  A\  ir.  Rep.  516,  23  A'.  ;/'.  Rep. 
401. 

Where  the  evidence  showed  that  the 
plaintiff  was  ejected  from  the  train  at  a  dis- 
tance from  any  station,  and  had  to  walk  a 
lunnber  of  miles  lo  reach  his  destination, 
he  is  entitled  to  recover  damages  for  any 
injuries  tiiat  may  have  resulted  to  him  on 
account  of  his  long  and  fatiguing  walk. 
Lake  E'ie  &*  \V.  R.  Co.  v.  Close.  S  I  mi. 
App.  444,  32  A'.  E.  Rep.  588.— Following 
Cincinnati,  H.  &  I.  R.  Co.  v.  Eaton,  94  Ind. 
474- 

The  measure  of  damages  to  a  female  pas- 
senger who  is  wrongfully  put  off  a  train 
and  compelled  to  walk  some  eight  miles  is 
a  sum  sufficient  to  compensate  for  all  phys- 
ical disability  or  sickness  which  was  the 


direct  result  of  the  act,  including  bodily  and 
mental  pain  and  suft'eritig,  and  any  other 
injury  that  was  the  direct  and  natural  re- 
sult of  the  act.  Baltimore  &>  O.  R.  Co.  v. 
Bambrey,  (J'a.)  16  All.  Rep.  67. 

110.  Unnecessary  exposure  after 
expulsion.— Though  a  passenger  could 
not  be  compelled  to  pay  faro  to  avoid  wrong- 
ful expulsion,  after  being  exiielled  he  could 
not  recover  damages  for  walking  and  its 
consequences,  when  he  might  have  reached 
the  station  more  cheaply  and  expeditiously 
and  with  less  injury  to  his  health  by  riding 
on  the  same  or  a  subsequent  train,  or  by 
securing  other  conveyance.  Nor,  as  a  gen- 
eral rule,  could  he  recover  for  inconven- 
ience, hardship,  or  injury  to  health  origi- 
nating after  reaching  the  station  to  which 
he  was  entitled  to  be  carried,  or  needlessly 
caused  by  walking  and  exposure  bef(jre 
reaching  there.  Georgia  R.  &^  B.  Co.  v. 
Eskew,  47  Am.  &*  Eng.  R.  Cas.  635,  86  Ga. 
641,  12  S.  E.  Rep.  1061. 

WMiere  a  passenger  is  ejected  within  five 
or  ten  minutes'  walk  of  a  station,  he  cannot 
recover,  as  part  of  the  damages,  for  injuries 
received  in  walking  to  his  home,  several 
miles  away,  when  he  is  already  in  poor 
health.  0/iio  &•  M.  R.  Co.  v.  Burroxu,  32 
///.  App.  161. 

Where  a  [lassenger  is  put  off  at  a  station 
where  there  is  shelter  and  comfort,  and  lie 
voluntarily  goes  out  in  the  storm  and  stays 
in  it  during  the  entire  night  in  an  effort  to 
reach  his  destination,  and  neglects  the  shel- 
ter of  farm-houses  along  his  route,  the  com- 
pany is  not  liable  for  damages  resulting 
from  such  exposure,  though  he  had  no 
money.  Corrister  v.  Kansas  City,  St.  J.  &> 
C.  B.  R.  Co.,  25  Mo.  App.  619.— Quoting 
Hrown  v.  Chicago,  M.  &  St.  P.  R.  Co.,  54 
Wis.  342, 

Though  a  passenger  be  wrongfully  put  oti 
a  train,  if  it  be  at  a  village,  he  cannot  re- 
cover for  injuries  caused  by  exposure  in 
walking  nine  miles  to  his  place  of  destina- 
tion, unless  after  reasonable  eft'oit  at  the 
station  he  fails  to  find  shelter  or  convey- 
ance ;  and  not  even  then  if  his  failure  be  tlue 
to  his  negligence  in  not  having  monc\-  with 
him  to  pay  for  accommodations.  Louis- 
ville. A'.  &•  G.  S.  R.  Co.  V.  ElemiUi^,  1 8  //;;/. 
il«  Eng.  R.  Cas.  347,  14  Lea  {lenn.)  128. 
-  Rf.vikwing  Townsend  v.  New  York  C.  & 
H.  R.  R.  Co.,  56  N.  Y.  29s;  Indianapo- 
lis, B.  &  W^  R.  Co.  V.  nirney,  71  III^ 
391. 
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111.  Inconvciiiciiec,  loss  of  time, 
etc.* — If  a  passencjer  is  wrongfully  ejected 
from  a  train  and  entitled  to  damages,  the 
jury  in  fixing  the  amount  of  same  may  take 
into  consideration  "the  inconvenience  he 
was  put  to  by  being  put  off."  Central  R.Sr* 
B.  Co.  V.  Strickland,  52  .-////.  &*  i^i'g-  A'-  Cas. 
216,  90  Ga.  562,  16  5.  K.  Kip.  353. 

And  tlie  passenger  may  recover  for  his 
time,  inconvenience,  and  the  necessary  ex- 
penses to  which  lie  is  sulijecicd,  and,  if 
treated  with  violence  o-  ■  --n  insulting 
manner,  for  the  iuj   ries  ■    jerson  and 

feelings.     Southern  Ko.n.  <       .  Rice,  34 

Am.  &^  Eii^.  J\.  Cas.  316,  36  J\'an.  398,  16 
Pac.Kep.  817. 

A  passenger  who  has  :  i;:;,;itfnlly  boi;  ''t  a 
ticket  for  his  passage,  and  sn,  1  ticKi. ^  is 
refused,  and  who  is  e.xpelled  from  ti.e  cart5 
on  refusal  to  pay  fare,  will  be  entitled  to 
recover  the  cost  of  a  ticket  from  the  place 
where  he  was  ejected  to  the  place  called  for 
in  his  ticket,  and  also  such  damages  as  lie 
may  have  sustained  on  account  of  delay, 
and  all  additional  expenses  necessarily  oc- 
casioned thereby,  as  well  as  reasonable  dam- 
ages for  the  indignity  of  being  expelled,  but 
not  damages  for  personal  injuries  received 
in  putting  him  off,  unless  the  expulsion  was 
malicious  or  wanton,  as  he  might  have 
avoided  such  injury  by  leaving  the  train 
wiien  so  ordered.  In  such  case  it  would  be 
his  duty  to  pay  or  leave  the  train,  and  sue 
for  damages  if  he  should  choose  to  do  so. 
Pennsylvania  R.  Co.  v.  Connell,  18  Am.  &> 
Eng.  R.  Cas.  339,  112  ///.  295,  54  Am.  Rep. 
238. 

A  limited  ticket  over  several  connecting 
lines  expired  on  Sunday;  the  last  line  ran 
no  train  on  that  day,  and  the  passenger 
ollered  the  ticket  on  the  train  the  next  day. 
It  was  refused,  and  the  passenger,  under 
protest,  and  under  threat  of  ejection  by  the 
conductor,  paid  his  fare  to  a  further  station, 
and  there,  for  want  of  money,  was  put  off, 
and  walked  to  his  destination.  Held,  that 
tile  extra  fare  paid,  the  humiliation  of  being 
put  off  the  train,  and  the  inconvenience  of 
reaching  his  destination  by  walking  were 
proper  elements  of  damage  to  be  considered 
by  the  jury.  Little  Rock  ^  Ft.  S.  R.  Co.  v. 
/>ean,  21  Am.  &"  Eng.  R.  Cas.  279,  43  Ark. 
529,  51  Am.  Rep.  584. 


*  Consult    also    Carkiaoe    of    Passengers, 
OU8i  Damages,  07,  74. 


c.  Exemplary  Damages.* 

112.  Ill  {fciieral.f  —  (i)  AUoivahle. — 
Punitive  as  well  as  actual  damages  are  re- 
coverable, if  the  circumstances  of  the  par- 
ticular case  warrant  it,  for  the  wrongful, 
tortious  expulsion  of  a  passenger.  Gorman 
v.  Southern  Pac.  Co.,  97  Cal.  i,  31  J'ac.  Rep. 
II 12. 

A  corporation  may  be  made  to  respond 
in  exemplary  damages  for  the  miscondiut 
of  a  conductor  in  ejecting  a  passenger  from 
the  train.  Palmer  v.  Charlotte,  C.  is~' .-/.  R. 
Co.,  3  So.  Car.  5S0. — Rkvikwing  Goddard 
7/.  Grand  Trunk  R.  Co.,  57  Me.  202 ;  Weed 
V.  Panama  R.  Co.,  17  N.  Y.  362;  Turner  v. 
North  Heach  &  M.  R.  Co.,  34  Cal.  594;  Hill 
V.  New  Orleans  &  O.  R.  Co.,  1 1  La.  Ann.  292  ; 
iMiiladelphia,  \V.  &  B.  R.  Co.  ta  ^uigley,  21 
How.  (U.  S.)  202.— .AiM'i.iKiJ  IN  Si)cllmati 
V.  Richmond  cS:  D.  R.  Co.,  35  So.  Car.  475. 
Limited  in  Samuels  x/.  Richmond  &  D.  R. 
Co.,  52  Am.  &  Eng.  R.  Cas.  315,  35  So.  Car. 
493.  Rf.viewku  in  Ouinn  v.  South  Caro- 
lina R.  Co.,  37  Am.  &  Eng.  R.  Cas.  166,  29 
So.  Car.  381,  7  S.  E.  Rep.  614,  i  L.  R.  A. 
682. 

-A  company  may  be  liable  in  exemplary 
damages  for  the  tortious  acts  of  its  em- 
ployes, while  acting  within  the  scope  of 
their  authority,  in  unlawfully  ejecting  a 
passenger  upon  the  train,  the  same  as  if  it 
was  a  natural  person.  Atlantic  &^  G.  Jf. 
R.  Co.  V.  Dunn,  19  Ohio  St.  162. 

An  acticjn  on  the  case  for  being  wrongi 
fully  expelled  from  the  train  with  force  and 
violence,  though  the  declaration  allege  a 
contract  for  carriage,  is  not  for  breach  of 
the  contract,  but  for  a  tort  by  breach  of 
duty,  and  punitive  as  well  as  actual  damages 
are  recoverable,  if  the  circumstances  of  the 
particular  case  warrant  such  recovery. 
Head  V.  Georgia  Pac.  R.  Co.,  79  Ga.  358,  7 
S.  E.  Rep.  217.— OUOTKD  IN  Gorman  ?■. 
Southern  Pac.  Co.,  97  Cal.  i.  Revikavkd 
IN  Peabody  v.  Oregon  R.  &  N.  Co.,  21  Oreg. 
121. 


*S(.'e  also  Carkim-.e  ok  Passengers,  03-1- 
«;{»;   Damac.ks,  20-38. 

f  Liability  of  corporations  for  punitive  dam- 
ages, see  noie,  21  Am.  &  Eng.  R.  Cas.  401. 

Ejecting  passengers;  exemplary  damages,  see 
37  Am.  cS:  Eng.  R.  Cas.  126,  ,i/'s/r. 

Rights  and  liabilities  in  ejecting  passengers; 
manner  of  expellitig  female  passengers;  exem- 
plary damages;  damages  for  humiliation  and  in- 
dignities suffered,  see  44  Am.  &  Eng.  R,  Cas. 
416,  abstr. 
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Where  a  passenger,  who  Iiad  delivered 
his  ticket  to  the  conductor,  was  subse- 
quently ejected  by  the  latter,  who  took  him 
by  the  arm  and  led  him  tf)  the  pIatforin,and 
he  thereupon  got  off,  although  this  was  done 
kindly,  and  he  did  not  resist  so  as  to  require 
violence,  yet  the  jury  might  hud  exemplary 
damages.  The  inconvenience,  insult  in  the 
presence  of  fellow  passengers,  and  wounded 
feelings  of  the  person  ejected  could  be 
considered  by  the  jury.  Georgia  R.  Co.  v. 
Homer,  27  Avi.  &^Eiig.  R.  Cas.  186,  73  Ga. 
251. 

(2)  A'oi  allo'ivable,  —  In  a  suit  by  a  child 
twenty-seven  months  old  for  being  expelled 
from  a  train,  the  fact  that  the  conductor 
may  have  used  improper  language  to  the 
mother  of  such  child  at  the  time  of  the  ex- 
pulsion will  not  authorize  the  finding  of  ex- 
em  [)lary  damages.  Piftslniigh,  C.  &•  5/.  L. 
R.  Co.  V.  Dnvin,  86  ///.  296. 

A  mere  threat  to  eject  a  passenger  from 
a  train  unless  he  shall  pay  a  small  amount 
in  addition  to  the  regular  fare  because  un- 
provided with  a  ticket,  even  tliough  he  had 
tried  to  procure  the  ticket  and  found  the 
ticket  office  closed,  does  not  entitle  him  to 
punitive  damages.  Paine  v.  Chicago,  R.  I. 
&•  P.  R.  Co.,  45  lotva  569.— DisriNGUisH- 
ixi;  McKinley^/.  Chicago  &  N.  W.  K.  Co., 
44  Iowa  314.  Rkvii:win(.;  Pittsburg,  Ft.  W. 
Si.  C.  R.  Co.  V.  Slusser,  19  Ohio  St.  157,- 
Hamilton?/.  Third  Ave.  K.  Co.,  53  N.  Y.  25. 
—  Followed  in  Fitzgerald  v.  Chicago,  K. 
I.  &  P.  R.  Co.,  50  Iowa  79. 

Where  a  conductor  unlawfully  ejects  a 
]Kissenger,  the  company  is  not  liable  in  ex- 
emplary damages,  unless  the  conductor 
would  be  liable  if  the  action  were  against 
him.  Townsend  v.  Ne7u  York  C.  &•  //.  R. 
R.  Co.,  56  yV.  V.  295. — Distinguishing 
Caldwell  v.  New  Jersey  Steamboat  Co.,  47 
N.  Y.  2S2.  Following  Hamilton  v.  Third 
Ave.  R.  Co.,  53  N.  Y.  25.— Exi'Lainkd  in 
Fisher  w.  Metropolitan  El.  R.  Co.,  34  Hun 
(N.  Y.)  433.  RiiviKWEi)  IN  Louisville,  N.  & 
(J.  S.  R.  Co.  V.  Fleming,  i4Lea(Tenn.)  i:i8. 

(3J  Illustrations. — Plaintiff  sued  for  dam- 
ag<'s  to  his  health,  through  exposure  in  be- 
ing wrongfully  ejected  from  tiie  defendant's 
train  before  he  had  reached  the  destination 
to  which  he  had  paid  his  fare.  The  court 
instructed  the  jury  that  he  was  not  entitled 
to  any  damages,  untler  the  evidence,  unless 
it  was  for  the  value  of  transportation  from 
where  he  was  ejected  to  his  destination; 
and  that,  if  they  found  him  entitled  to  any 


damages  on  that  ground,  they  might  also 
give  him  exemplary  damages  in  case  they 
found  that  he  had  been  ejected  maliciously. 
But  no  damages  for  such  transportation 
were  claimed  or  proved  by  plaintiff,  and  it 
appeared  that  the  fare  to  the  two  points 
was  the  same.  Held,  that  the  instruction 
was  erroneous  in  submitting  a  point  that 
was  not  in  issue,  and  that  as,  under  the  in- 
struction, no  other  actual  damages  could 
lawfully  be  found,  it  was  error  to  authorize 
the  jury  to  find  exemi)lary  damages,  since 
such  damages  can  never  be  allowed  in  the 
absence  of  actual  damages.  Ktihn  v.  Chi- 
cago, M.  tS-  St.  P.  R.  Co.,  74  Iowa  xyj,  yj 
N.   IV.  Rep.  116. 

A  man  who  had  shipped  live  stock 
fraudulently  represented  that  his  wife  had 
an  interest  iii  the  stock,  and  procured  for 
her  a  pass,  under  a  rule  of  the  company 
allowing  owners  of  stock  shipped  to  ride 
free,  but  which  was  not  honored  by  the 
conductor;  and  upon  declining  to  pay  fare 
he  removed  her  from  the  train  without  any 
violence  or  incivility.  She  re-entered,  paid 
her  fare,  and  resumed  the  journey.  Held, 
in  an  action  for  being  ejected  from  the 
train,  that  there  was  nothing  to  warrant 
giving  punitive  damages.  Brown  v.  Mis- 
souri, A'.  iS^  T.  R.  Co.,  64  Mo.  536.— Dis- 
tinguished IN  Brown  v.  Hannibal  &  St. 
J.  R.  Co.,  66  Mo.  588. 

Where  it  appears  that  plaintiff  took  a 
train  at  a  very  early  hour  in  the  morning; 
that  he  was  unable  to  purchase  a  ticket  by 
reason  of  the  fact  that  the  ticket  office  was 
closed ;  that  when  asked  for  his  ticket  or 
fare  by  the  conductor  he  refused  to  pay  an 
additional  charge  demanded  upon  the 
ground  that  he  had  no  ticket ;  that  upon 
the  threat  of  the  conductor  to  put  him  off 
he  replied  by  requesting  him  to  stop  and 
put  him  off  ;  that  the  conductor,  instead  of 
doing  so  at  that  place  and  time,  while  the 
train  was  near  the  passenger's  home,  carried 
him  to  a  station  some  miles  further  and 
there  expelled  him  ;  and  that  he  was  left 
there  in  the  cold  and  wet  without  shelter, 
the  station  being  still  closed  on  account  of 
the  early  hour — held,  that  the  passenger 
was  not  limited  to  a  recovery  of  actual  dam- 
ages only.  Hall  v.  South  Carolina  R,  Co., 
34  Am.  &>  Eng.  R.  Cas.  311,  28  So.  Car. 
261,  5  S.  E.  Rep.  623. 

Where  a  passenger  who  is  very  old,  par- 
tially paralyzed,  and  ignorant  of  the  methods 
of  traveling,  insists  that  he  has  a  ticket  in  a 
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certain  pocket,  and  asks  the  conductor  to 
st.'arcli  for  it,  and  he  does  so,  or  pretends  to, 
but  does  it  in  so  ^jrossly  neglitjent  a  man- 
ner as  to  indicate  a  wanton  and  wicked  pur- 
pose to  injure  the  passenger — /iM,  tiiat  the 
comi)any  will  lie  liable  in  exemplary  dam- 
ayes  if  he  is  expelled  from  the  train  ;  and 
tile  neglect  of  the  passenger  to  produce  his 
ticket  will  only  go  in  mitigation.  I.juisvilU, 
A'.  vli-»  G.  S.  K.  Co.  V.  /■/eiiiini^,  i8  Am.  &* 
Eug.  R.  Ciis.  347,  \\  I.ca  (Tenn.)  12S. 

1  lit.  Miilirioiis  acts  ot  coiidiictur. 
— {\)  Keco't'erai'le. — If  a  passenger  applies 
for  a  ticket  and  is  [jreveiite';  from  getting 
it  either  from  the  wilfulness  or  the  mistake 
or  inadvertence  of  the  ticket  agent,  he  is 
eniitlcfl  to  be  carried  at  ih2  ticket  rate;  and 
ii,  while  insisting  011  such  right,  he  be  ex- 
pelled in  a  spirit  of  opi)ressive  malice  or 
wantonness,  he  is  entitled  to  exemplary 
damages;  and  a  verdict  awarding  such 
damages  will  rarely  be  set  aside  for  excess 
merely.  In  such  case  a  passenger  wrong- 
fully expelled  may  be  entitled  to  exem|jlary 
dauiages  by  reason  of  the  time,  place,  cir- 
cumstances, or  manner  of  his  expulsion, 
tlunigii  no  harsh  or  unnecessary  means  be 
resorted  to  to  efTect  it.  Jeffcrsotwilk  R. 
Co.  V.  Rogers,-),^  Ind.  116.— Quoting  Rams- 
den  V.  Boston  &  A.  K.  Co.,  104  Mass.  117. 
— Di.sTiN(;iisiiKi>  IN  Cincinnati,  H.  &  I.  R. 


Co. 


Ci 


iriiii.  31  .\m.   lS:   Eng.   R.  Cas.  36, 


112  Ind.  26.  II  Wf.si.  Rep.  223,13  N.  E. 
Hep.  122.  QuuiF.i)  IN'  Indianapolis,  P.  & 
C.  R.  Co.  V.  Anthony,  43  Ind.  1S3;  Carter 
V.  Louisville,  N.  A.  &  C.  R.  Co.,  98  Ind. 
552.  Review KU  in  B(jrdeaux  v.  Erie  R. 
Co.,  8  Hun  (N.  Y.)  579. 

Where  a  conductor  wrongfully  and  mali- 
ciously ejects  a  passenger  from  his  train, 
the  jury  may,  in  addition  to  comi)ensation 
for  injuries  received,  assess  exemi)lary  or 
punitive  damages,  and— //t7(/,  that  a  slight 
circumstance,  such  as  the  retention  of  the 
officer  in  its  employ  by  the  company  after- 
ward, will  be  cc  ■'trued  into  a  ratification  of 
his  act,  and  the  com|>any  will  be  so  liable. 
Perkins  v.  .]//s.io/o/.  A'.  (S^•  7".  R.  Co.,  55  J/o. 
201.— Ckiiicising  McKeon  7'.  Citizens'  R. 
Co.,  42  Mo.  79.— Reviewed  in  Gillett  v. 
Missouri  Valley  R.  Co.,  55  Mo.  315. 

(2)  Xot  rirovt'ra/>/i\—'Yo  entitle  a  passen- 
ger to  exemplary  damages  for  his  wrongful 
expulsion  from  a  train,  there  must  be  evi- 
dence of  undue  force,  unnecessaiy  rudeness, 
or  insult,  malice,  or  some  wilful  wrong  ac- 
companying   ills    ejection.     Tomlinson    v. 


Wihitington  &^  S.  C.  R.  Ct>.,  47  A»i.  &-  Eng. 
R.  Cas.  620,  107  .v.  Car.  327,  12  S.  E.  Rep, 
13S.— REViEWiNt;  Rose  v.  Wilmington  & 
W.  R.  Co.,  106  N.  Car.  170. 

Malice,  wantonness,  or  oppression  on  the 
part  of  a  conductor  in  putting  a  passenger 
off  a  train  will  not  make  the  company  liable 
for  exemi)lary  damages.  PHtilntrgli.  C,  C. 
&-  St.  L.  R.  Co.  V.  A'/m,  57  Eed.  Rep.  822.— 
Fdi.l.owiNG  Lake  Shore  &  M.  S.  R.  Co.  v. 
Prentice,  147  U.S.  loi,  13  Sup.  Ct.  Rep.  261. 

In  such  case  an  error  in  instructing  the 
jury  that  exemplary  damages  may  be  al- 
lowed is  not  cured  by  a  subsequent  state- 
ment that,  in  the  opinion  of  the  court,  the 
conduct  of  the  conductor  was  not  wanton, 
malicious,  or  oppressive, as  the  mere  opinion 
of  the  court  is  not  binding  on  the  jury. 
Pittshurg/i,  C,  C.  <S^•  St.  Z.  A'.  Co.  v.  Puss, 
57  Fed.  Rip.  822. 

If  the  act  of  a  conductor  in  maliciously 
ejecting  a  passenger  from  a  car  is  wholly 
unauthorized,  the  company  is  liable  for  the 
actual  damages  resulting,  and  the  conductor 
alone  for  the  jiunitive  damages,  if  any. 
Turner  v.  Nor  Ik  Beach  iS-*  J/.  R.  Co.,  34 
Ca/.  594. 

114.  Wanton  ami  reolvless  act.s  of 
i'onrtiietor.  — Such  reckless  indilTerence  to 
the  rights  of  a  passenger  on  the  part  of  the 
conductor  as  to  establish  gross  negligence, 
amounting  to  wantonness,  will  render  the 
company  liable  for  exem])lary  damages. 
Southern  Kan.  R.  Co.  v.  Rice,  34  Am.  &* 
Eng.  R.  Cas.  316,  38  Kan.  308,  16  Pac.  Rep. 
Si 7.  LoHis7iille  iS-  A^.  R.  Co.  v.  Whitman, 
79  Ala.  328. 

Exemplary  damages  may  be  allowed 
where  the  act  of  the  carrier  in  unlawfully 
ejecting  the  passenger  from  the  train  is 
wanton,  reckless,  and  oppressive.  Evans  v. 
.St.  Louis,  I.  M.  (S-  ,b".  R.  Co.,  1 1  Mo.  Apfi. 

463- 

Although  the  evidence  as  to  ejection 
might  not  warrant  exemplary  damages  for 
that  act,  there  may  be  other  facts  and  cir- 
cumstances in  evidence  which  might  not 
unreasonably  warrant  the  jury  in  finding 
that  the  conductor's  conduct  in  refusing  a 
ticket  and  passage  thereon  to  the  plaintiff 
was  wanton  and  reckless,  so  as  to  justify 
punitive  damages.  Kellettv.  Chicago  &*  A. 
R.  Co.,  22  il/V.  ////.  356. 

A  verdict  allowing  exemplary  dan^^j.ea 
will  not  be  disturbed  where  the  jury  is  in- 
structed that  such  damages  may  be  allowed 
if  they  find  that  the  conductor  acted  wan- 
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tonly,  cruelly,  and  regardless  of  the  life  or 
liml)  of  the  plaintifT,  and  where  there  is 
siiiriciiMit  evidence  to  warrant  the  jury  in 
giviii,t;such  dania<(es.  S/.  Clair  \.  Missouri 
I'ac.  R.  Co..  29  Jl/o.  Apt>.  76. 

Punitive  dainaj^es  may  be  recovered 
wlicrc  the  act  of  the  servant  of  a  company 
(■(iniplaiiu'd  of,  although  done  in  the  strict 
lim.'  of  (hity,  was  done  under  a  state  of  facts 
not  justifying  tlie  act,  and  in  a  wrongful 
and  careless  manner,  to  the  injury  of  the 
plaintiff.  Rule  applied  where  the  plaintiff 
was  ejected  from  defendant's  cars  by  the 
conductor.  Louisville  &^  N.  K.  Co.  v. 
Ciiinctt,  3  //;//.  &^  I'-'ig-  R-  t-'tJ-f.  416,  8  Lea 
{Ttnu.)  438,  41  Am.  Kef).  640.— Following 
Haley  v.  Mobile  &  O.  R.  Co.,  7  Baxt. 
(Tenn.)  243.  Rkcoxcimng  Nashville  &  C. 
R.  Co.  V.  Starncs,  9  Heisk.  /Tenn.)  53. 

1 15.  AVilfiil  use  <»f  cxt'osslve  force. 
— The  jury  may  give  exemplary  damages  in 
an  action  by  a  passenger  for  illegal  and  vio- 
lent expulsion  from  the  train.  Philadelphia, 
ir.&^/>.  A'.  Co.  V.  LMrkiiui,"]  Mil.  155.— 
Following  Baltimore  &  Y.  Turnpike  Road 
7:  Boone,  45  Md.  344. 

Tlie  trial  judge  did  nOt  efr  in  submitting 
the  issue  of  exemplary  damages  to  the  jury, 
nor  in  charging  that  plaintifT  would  be  en- 
tilled  to  punitive  damages  if  there  was  a 
wilful  invasion  of  his  rights  and  he  was 
ejected  wilfully  or  without  just  excuse  on 
the  part  of  the  conductor,  with  malice  or 
unnecessary  harshness.  Spellman  v.  Kich- 
tiioiid  &*  D.  R.  C<?.,  35  So.  Car.  475,  14  i'.  E. 
Rep.  947. 

Where  the  employes  of  a  company  com- 
mit a  wanton  and  aggravated  assault  upon 
a  passenger  in  ejecting  him  from  a  train  be- 
cause he  refuses  to  pay  more  than  the  max- 
imum fare  prescribed  by  the  Wis.  Act  of 
1874,  ch.  273,  the  company  is  liable  for  ex- 
emplary damages.  Hinckley  v.  Chicago,  M. 
iS-  .S7.  /'.  R.  Co.,  38  JVis.  194.— Following 
Attorney-General  v.  Chicago  &  N.  W.  R. 
Co.,  35  Wis.  425 ;  Craker  v.  Chicago  &  N. 
W.  R.  Co..  36  Wis.  657. 

If  a  person,  in  violation  of  the  known 
rules  of  a  company,  gets  on  a  train  which  is 
not  allowed  to  carry  passengers,  and  re- 
fuses to  leave  when  ordered  by  the  con- 
ductor, he  is  a  mere  trespasser,  and  may  be 
lawfully  ejected  by  the  conductor,  or  by  a 
hrakeman  acting  under  his  orders;  but  if 
the  hrakeman  wilfully  uses  more  force  than 
is  necessary  to  eject  him,  or  commits  an 
assault  and  battery  on  his  person  in  order 


to  compel  him  to  \ci\\c— held,  that  an  action 
lies  against  the  Cf)mpany,  and  the  jury  may 
award  punitive  damages.  Alabama  G.  S. 
R.  Co.  V.  Lrazicr,  93  Ala.  45,  9    So.  Rep. 

303- 

If  a  conductor,  without  demanding  fare, 
or  after  the  fare  is  offered  to  be  paid,  takes 
a  passenger,  who  is  behaving  himself,  by  the 
collar,  and  leads  him  to  the  door  of  the  car 
and  puts  him  off,  tearing  his  coat,  and  such 
act  is  unprovokefl,  wilful,  and  malicious, 
and  performed  in  a  rude  and  aggravating 
manner — held,  the  jury  may  give  punitive 
or  exem[)lary  damages.  Chicago,  J>.  <S-»  Q. 
R.  Co.  V.  Ihyaii,  90  ///.  126. 

1  10.  E.xpiilsioii  ill  i'iuIouihI  insult- 
ing iiiaiiner.  —  (i)  Generally.  —  Punitive 
damages  may  be  recovered  in  addition  to 
actual  damages  where  an  ejection  was  ac- 
companied with  such  violent  and  insulting 
conduct  on  the  part  of  tlie  defendant's 
trainmen  as  indicated  a  wanton  disregard 
of  the  passenger's  safety.  .SV.  Louis,  /.  M. 
6-  S.  R.  Co.  V.  Davis,  56  Arh.  51,  19  .S".  W. 
Rep.  107. 

A  passenger  who  has  a  ticket  is  entitled 
to  a  reasonable  time  to  produce  it,  when 
requested  to  do  so  by  the  conductor;  and 
if,  without  being  given  such  reasonable 
time,  he  is  expelled  from  the  train  and 
abused  and  insulted  by  the  conductor,  he  is 
entitled  to  recover  punitive  damages  of  the 
railroad  company.  Louisville  &^  A\  R.  Co. 
V.  Mahiit,  66  Miss.  83,  5  So.  Rep.  401. 

To  entitle  a  passenger  to  recover  punitive 
damages  for  expulsion  there  must  be  some 
violation  of  duty  on  the  part  of  the  servants 
of  the  company,  accompanied  by  rudeness, 
oppression,  insult,  or  other  causes  of  ;iggra- 
vation.     Rose  v.  Wilmington  &*  IV.  R.  Co., 

106  A^.  Car.  168,  II  ,S'.  A'.  Rep.  526.  — Fol- 
lowing Louisville  &  N.  R.  Co.  ?'.  Ballard, 
85  Ky.  307.— Quoted  in  McKay  v.  Ohio 
River  R.  Co.,  34  W.  Va.  65.  Reviewkd  in 
Tomlinson  ?'.  Wilmington  &  S.  C.  R.  Co., 

107  N.  Car.  327. 

(2)  Illustrations.  —  Plaintiff  called  for  a 
ticket  to  a  designated  point  and  received 
one  which  was  complicated  and  not  easily 
understood  by  persons  unfamiliar  with 
them,  and  was  ejected  from  the  train  on  the 
ground  that  the  ticket  did  not  entitle  him 
to  ride  to  his  desired  destination,  but  in 
the  opposite  direction  from  the  starting 
point.  Held,  that  he  was  entitled  to  dam- 
ages for  being  ejected,  and  if  it  was  effected 
by  circumstances  of  aggravation,    such   as 
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the  use  of  terms  of  insult  aiul  vilification 
by  tiie  (;f)n(luct()r,  wIk*  refused  to  i>ui  liiin 
oil  when  tiie  mistake  was  lirst  discovered, 
l)Ut  carried  him  to  the  next  station,  from 
whicli  lie  had  to  proceed  on  foot,  liiougli 
old  and  lame,  and  there  put  him  olT,  in  the 
jircsence  of  otiiers,  it  would  entitle  him  to 
cxcinijlary  damaj,'i's.  lifOf^'^/ii  A'.  Co.  v. 
(MA,  77  (j'a.  673. 

The  evidence  sliowed  that  iilaintiff,  a  fe- 
male passenj^er,  houuhl  a  ticket  to  a  desig- 
nated station  and  had  her  bagtjage  checked 
there;  but  when  she  was  ten  miles  siiort  of 
tin;  station  she  was  ordered  to  get  off,  be- 
cause the  train  wfjuld  not  sto|)  at  her  desti- 
nation. Upon  a  refusal  to  leave  the  train 
tlie  conductor  used  threatening  aiirl  pnjfane 
laMguai;e,  and  a  brakeman  took  iier  little 
girl  who  was  traveling  with  her  and  ])ut  iicr 
olT  the  train  at  nine  o'clock  at  night,  thus 
cinnpelling  i)laintifT  to  get  oil  with  a  small 
babe  in  her  arms,  where  she  had  to  wait 
some  time  in  the  cold  for  a  freight  train, 
and  ijy  reason  of  the  exposure  was  made 
sick.  Helti,  that  she  was  entitled  to  re- 
cover i)unitive  damages.  Hicks  v.  Hanni- 
bal &>  .sy.  /.  a:  Co.,  68  A/o.  329. 

After  a  conductor  took  up  a  ticket,  in 
obedience  to  his  order  the  passenger  left 
the  train.  //I'/i/,  that  though  no  force  was 
exerted,  the  leaving  of  the  train  by  the  pas- 
senger amounted  in  law  to  an  expulsion  for 
which  the  company,  in  view  of  the  conduct 
and  demeanor  of  the  conductor,  was  liable 
in  exemplary  damages.  Xor/oik  i^  IV.  A'. 
Co.  V.  Anderson,  58  .//;/.  &^  En^.  A'.  Cas.  53, 
90  Fit.  I,  17  .S'.  /C.  Kep.  757. 

117.  IC.\|Milsioiif'n>iiiiii<>viii{>: train. 
— FlaintitI  bought  a  ticket  and  was  told  by 
the  agent  that  he  could  ride  on  a  certain 
freight  train;  but  by  an  oversight  in  not  in- 
forming the  conductor  of  the  train  of  an 
order  allowing  him  to  carry  passengers,  he 
was  ejected  from  the  train  while  it  was  run- 
ning at  a  dangerous  rate  of  speed  on  a  dark 
night.  Hchl,  that  plaintilT  could  recover 
exemplary  damages,  /v//  v.  Northern  Pac. 
R.  Co.,  44  Feti.  Rep.  248. 

In  such  case  the  evidence  showed  that 
plaintill  was  forced  to  jump  from  the  mov- 
ing train.  Held,  that  evidence  that  he  was 
suffering  from  a  rupture  was  admissible  for 
the  purpose  of  showing  the  extent  of  his 
mental  suffering,  though  it  further  ap[)eared 
that  the  conductor  did  not  know  of  the 
affliction,  and  that  the  jump  did  not  aggra- 
\ate  it.     /■■<•//  v.  A'ortliern  Pac.  R.   Co.,  44 


Fed.  Kep.  248,  — Di.siiNGUlSHlNG  Huflord 
V.  Grand  Rapids  &  I.  R.  Co.,  18  Am.  &  Eng. 
R.  Cas.  33S,  53  Mich.  118. 

Where  a  male  passenger  is  forcibly 
ejected  from  the  ladies'  car  and  thrown 
upon  the  platform  while  the  train  is  in 
motion,  In-  may  recover  jjunitivc  damages. 
Bass  V.  C/iicaj^'-o  <S^  A'.  H'.  R.  Co.,  42  Wis. 
654,  I  5  Aw.  A';'.  /\/p.  45. 

lis.  Forcible  4'jectioii  in  (lsin;><>r- 
ons  pliUM'.—  Where  the  plaintilf  was  put 
otf  the  train  in  an  im|)roper  manner  and  at 
an  imi)roper  place,  lie  is  entitled  to  recover 
a  reasonable  compensation  for  l)odily  in- 
jury and  mental  suffering  and  anguish  re- 
sulting from  the  assault ;  and  where  the  in- 
jury has  l)cen  wanton  and  malicious,  a 
further  compensation  by  way  of  punishment 
or  exem|)lary  damage-^  is  in  the  discretion 
of  the  jury.     GaUena  v.  Hot  S/>riiii;s  J\.  Co., 

4  McCrary  (U.  S.)  371,  13  /ud.  /up.  1 16. 

If  a  passenger  was  not  liable  to  be  ex- 
pelled from  the  train,  and  he  was  expelled  at 
an  unseasonable  hour  of  the  niornn]g  at  a 
place  where  he  was  exposed  to  the  weather, 
when  he  could  have  been  ejected  near  his 
home,  as  he  had  rec|uested  to  be  when  the 
dispute  arose,  these  facts  may  be  taken  into 
consideration  by  the  jury  in  computing  the 
damages,  and  for  the  purpose  of  determin- 
ing the  passenger's  right  to  exemplary  dam- 
ages, //a//  V.  South  Carolina  R.  Co.,  34 
Am.   &^  Jui^.  R.  Cas.  31 1 ,  28  .S'*'.  Car.  261, 

5  J>".  K.  RfJ).  623.  — Al'i'i.iKD  IN  Spellman  v. 
Richmond  &  D.  R.  Co.,  35  So.  Car.  475. 
LiMnr.i)  IN  Samuels  v.  Richmond  &  D. 
R.  Co.,  52  Am.  &  Eng.  R.  Cas.  315,  35  So. 
Car.  493.  Rkvikwku  in  Quinn  v.  South 
Carolina  R.  Co.,  37  Am.  &  Eng.  R.  Cas.  i66, 
29  So.  Car.  381,  7  S.  E.  Rep.  614,  i  L.  R.  A. 
682. 

PlaintifT  and  his  wife  entered  a  street-car, 
and  presented  to  the  conductor  tickets  en- 
titling them  to  ride  to  their  point  of  des- 
tination. PlaintilT  informed  the  conductor 
where  he  wished  to  go.  Hetween  the  be- 
ginning and  the  end  of  the  journey  it  was 
necessary  for  plaintiff  tol)e  transferred  from 
one  car  to  another,  and  he  was  transferred 
personally  by  the  conductor  of  the  first  car, 
but  was  given  no  transfer  ticket,  nor  did  he 
know  that  one  was  necessary.  Subsequently 
the  conductor  of  the  second  car  called  for  a 
transfer  ticket  or  another  payment  of  fare, 
and  in  default  thereof,  ejected  plaintiff  and 
his  wife,  requiring  them  to  get  of!  the  car  in 
the  mud,  a  short  distance  from  the  street 
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crossing,  and  in  the  presence  of  a  nutnl)er()f 
people.  //(■/(/,  that  the  case  was  one  autlior- 
iziiig  exemplary  damngcs.  City  &^  S.  R. 
Co.  V.  liraiiss,  i8  Am.  &->  Kiig.  A'.  Cas.  324, 
70  (j'lt.  36S. 

1  11).  Not  n't'ovoralilc  wlMTcexpiil- 
sioii  is  not  iiialieioiis.  — ( i )  A'/t/r  stated. — 
In  tlie  al)sence  of  malice  in  ejecting  a  i)as- 
seniier  from  the  cars,  the  (iamages  must  lie 
compensatory  only.  Dii  Lauiiins  v.  l-'irst 
l)iv.  St.  I\  &*  P.  K.  Co.,  15  Minn.  49  (OV/. 
2y). 

I'or  exemplary  damages  can  only  be  re- 
covered where  the  e.xpulsion  is  characier- 
ized  by  malice,  recklessness,  rudeness,  or 
wilful  wrong.  Forsec  v,  .llaliama  G.  S.  R. 
Co.,  63  .l/A.v.  66. 

It  was  error  to  instruct  the  jury  that  they 
miglit  allow  punitive  damagt's,  provided 
they  found  from  the  evidence  "that  the  con- 
ductor wilfully  used  unnecessary  force  in 
ejecting  [ilainiilT  from  the  train."  Punitive 
or  exemplary  damages  cannot  be  recovered 
in  such  a  ca.se  in  the  absence  of  a  showing 
of  m;dice.  Curls.  C/inai^o,  R.  I.  &•  /'.  R. 
Co.,  16  yliii.  &^  I'-'ii;.  R.  (-'<'^.  379.  ^'3  fo^aa 
417,  16  iV.  IV.  Ri-p'.df),  19  A'.  IV.  Rep.  308. 

In  ascertaining  the  extent  of  the  injury, 
the  jury  are  not  at  liberty  to  go  furthcrthan 
considering  all  the  facts  which  relate  to  the 
wrongful  act,  unless  it  was  done  wilfully,  c; 
was  the  result  of  that  reckless  indifference 
to  the  rights  of  others  which  is  ctpiivalent 
to;in  intentional  vioLition  of  then.  Phila- 
dclpkia,  IV.  iSr*  B.  R.  Co.  v.  Larkin,  47  Md. 

'55. 

A  passenger,  though  forcibly  and  wrong- 
fully ejected  from  the  train  by  an  oOicer  of 
the  company,  is  not  entitled  to  punitive 
damages,  if  tlie  wrongful  act  were  com- 
mitterl  in  the  discharge  of  a  supposed  duty, 
or  without  atiy  evil  or  bad  intention.  Pltila- 
delphia,  W.  &*  />'.  A".  Co.  v.  Hoejlicli,  \^Am. 
&^  Eng.  R.  Cas.  373,  62  Md.  300,  50  Am. 
R,-\  223.~OuoTF.i)  IX  HaliMiiore  &  O.  R. 
Co.  V.  Hoyfl,  63  Md.  325. 

A  passenger  can  only  recover  for  a  wrong- 
ful ex[)ulsion  from  a  car  such  dam;iges  as  he 
has  actually  sustained  and  which  he  could 
not  have  averted  by  reasonable  exertion, 
care,  and  prudence,  unless  lie  was  ejected  in 
a  wanton,  rude,  or  aggravated  manner,  m- 
dicaling  oppression,  malice,  or  a  desire  to 
injure,  in  which  ciise  he  may  recover  pimi- 
tive  or  exemplary  damat,'es  from  the  com- 
pany. Graham  v.  Pacific  R.  Co.,  66  Mo. 
536. 


Where  a  pi'.ssciiger  is  wrongfully  ejected 
from  a  train  with  more  than  necessary  force, 
but  without  malice,  the  damages  recover- 
able from  the  company  are  limited  to  com- 
pensation for  the  pain,  sullering,  and  loss 
of  time  caused  thereby.  Punitive  daniiiges 
are  not  recoverable.  Peck  v.  New  York  C. 
&^  II.  R.  R.  Co.,  4  J  fun  (A'.  1'.)  236.  6  P.  &» 
C.  436. 

If  a  passenger  be  put  off  at  other  than  a 
regular  station,  he  may  recover  damages  for 
the  actual  injury  or  loss  proven  to  have 
been  sustained,  being  in  the  nature  of  com- 
pensation ;  but  if  no  circumstances  of  ag- 
gravation be  shown,  and  no  evil  motive  be 
im])uted,  vindictive  damages  should  uot  be 
given.  yWedo,  P.  &'  IV.  R.  Co.  v.  Patter- 
son, 63  ///.  304.— (JuoTINd  Chicago  V.  Mar- 
tin, 49  III.  245. — l)isiiN(;uisni:i)  in  Chi- 
cago &  N.  W.  R.  Co.  V.  Chisholm,  79  111. 
584.  Quo]  KU  IN  Chicago,  B.  &  (J.  R.  Co, 
%>.  Hoger,  I  111.  App.  472. 

A  passenger  is  not  entitled  to  vindictive 
damages  where  the  conductor  acted  in 
good  faith  under  a  mistake  as  to  his  duties, 
having  ejected  the  passenger,  using  only 
such  force  as  was  necessary  for  the  purpose. 
KelUtt  V.  Chica^^o  isr'  A.  A'.  Co.,  22  Mo.  App. 
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(2)  I/lustrations. — When  a  passenger  fail- 
ing to  pay  his  fare  is  expelled  from  the 
train  before  he  has  time  to  borrow  the 
amount  from  a  fellow  passenger— /^cA/,  that 
he  is  not  entitled  to  recover  exemplary 
damages  unless  there  was  malice  on  the 
part  of  the  conductor  in  ejecting  him.  Curl 
v.C/iicaj^o,  R. /.  iS-"  P.  R.  Co.,  16  .rim.  &* 
En^.  R.  Cas.  379,  63  Io\ia  417,  16  A'.  //'. 
Rep.  69,  19  A'.   IV.  Rep.  308. 

Wheie  an  employe,  in  enforcing  a  valid 
rule  of  the  company  in  a  case  to  which  he, 
in  good  faith,  believes  it  to  ai)ply,  without 
wantonness,  indignity,  or  insult,  ejects  a 
passenger  from  a  train— //('A/,  that  exem- 
plary damages  are  not  recoverable  therefor. 
J-'itziiera/d  V.  C/iicago,  R.  I.  &^  P.  R.  Co.,  50 
hrd'a  79.— Following  Paine  v.  Chicago, 
R.  I.  &  P.  R.  Co..  45  Iowa  569. 

In  the  case  of  ejection  of  a  passenger 
from  a  train,  if  the  conductor  acted  in  good 
faith,  with  no  malice  toward  plaintiff,  and 
used  only  such  force  as  was  necessary  to 
eject  him,  although  mistaken  as  to  his  duty 
and  plaintiff's  right— //<'A/,  that  it  was  no 
case  for  vindictive  damages.  Claybrook  v. 
}Iannibal  &^  St.  /.  R.  Co.,  19  Mo.  App.  432. 
— Quoting  Logan  v.  Hannibal  &  St.  J.  R. 
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Co.,  77  Mo.  (/)[).  /.i>Xii/i  V.  Hannibal  e-^  St. 
/.  A'.  Co.,  12  .Vw.  ci"*  AV/j,'.  Vv'.  Cwj.  141,  77 
Mo.  O63.  (JUDTKiJ  IN  t^laybnxjk  v.  llaiini- 
bai  &  Si.  J.  K.  Co.,  I'j  .Mo.  Apj).  432. 

A  conductor  mist.akcMily,  Ijui  in  good 
faiili,  dciiiaiidcil  fivi;  cciiis  inoio  fare  llian 
Ijl.iiiilill  was  U'^ally  cMilillcd  Uj  pay,  who, 
rffu-^iiifi  it,  was  (;jccltj<l  from  ilu-  train  willi- 
oiit  violcni:c.  He  was  l.iinc  and  liad  to 
walk  two  miles,  and  reached  his  dcsiination 
asi  lioiir  kite.  H<!d,  that  exempkiry  ihim- 
a^cs  were  not  rei(jverai)le.  Louiszu'l/i',  /V. 
&j  (!.  S.  A'.  Co.  V.  Ctiinan,  13  .////.  &^  l'-")i- 
K.  Ctts.  37,  1 1  /.<•<«  ( J'eiui.)  y8,  47  y/w.  RiJ). 
279. 

I'lainlill  held  a  roimd-trip  coupon  ticket, 
but  on  the  outj^'oiii};  trip  the  coiuluctor 
liimched  both  parts  of  it  by  mistake,  but 
wrote  on  tiie  return  coujion  "canceleil  by 
mistake,"  and  assured  ilie  passenj^er  that  it 
was  all  ri^du.  On  the  reiurn  trip  the  con- 
ductor on  that  train  refused  to  ai:ce|)t  the 
coup(in,  though  his  attention  was  called 
tn  the  indorsement,  aiul  he  was  told  how  it 
was  punched  ;  the  ])lainlitl  was  ejected.  It 
seemed  that  the  indorsement  by  the  con- 
ductor was  not  in  the  exact  form  pri'scribed 
by  a  rule  of  the  company.  /A-A/,  that  plaiii- 
tilf  was  not  contined  to  an  action  fi)r  a 
bieacli  of  llie  contract  to  safely  carry,  l)ut 
miLjlit  maintain  trespass  for  the  unlawful 
interference  with  his  perstjn,  and  for  the  iii- 
dii;nity  t(i  his  feelin<j;s  ;  but  exemplary  dam- 
aj^es  were  not  recoverable,  in  the  absence 
of  unnecessary  force,  or  wantonness,  or 
maliciousness.  Philadelphia,  \V.  &*  />'.  R. 
Co.  V.  Rice,  26  Am.  ili»  I'lng.  R.  Ca.s:  264,  64 
Mil.  63.  —  UlSTINGUISHl.NG  IlulTord  7/. 
Grand  Rapids  &  I.  K.  Co.,  53  Micli.  118; 
Frederick  v.  Marquette,  H.  &  O.  K.  Co.,  37 
Mich.  342;  Yorton  v.  Milwaukee,  L.  S.  & 
W.  R.  Co.,  54  Wis.  234;  Ikadsliaw  7'.  South 
Boston  R.  Co.,  135  Mass.  407.  —  DisiiN- 
CUISIIKI)  IN  Northern  C.  R.  Co.  7/.  O'Con- 
ner,  76  Md.  207.  DisriNOUisiiKO  and  kk- 
viK.WKi)  in  Fcabodyt/.  Oregon  R.  &  N.  Co., 
21  Oreg.  121. 

Where  the  conductor  put  plaintifT  ofT  a 
train  at  a  flag  station,  she  having  a  ticket 
over  another  road,  and  having  gotten  by 
mistake  upon  defendant's  train — helil,  where 
there  was  no  evidence  that  the  conductor 
acted  in  a  reckless,  wanton,  or  insulting 
manner,  or  that  he  was  influenced  by  mal- 
ice or  any  other  improper  motive,  that  ex- 
emplary damages  could  not  be  recovered 
for  the  expulsion.    Putry  v.  Chicajfo,  St.  P., 


M.  ^  O.  R.  Co.,  11  Wis.  218,  46  A'.  It'.  Rep. 
56. 

</.  Aggravation  or  Mitigation.* 

124).  Ill  pciicnil.— (I)  tn  aggravation. 
—  It  u  conductor  uses  more  force  llian  is 
necessary  to  eject  a  passenger,  or  uses  vile 
epithets  toward  him,  such  conduct  should 
always  be  consitlered  by  the  jury  in  aggra- 
vation of  damages.  Qnighj  v.  Central  J\ic. 
R.  Co.,  II  iVtT/.  350. 

Damages  cannot  be  allowed  on  account 
of  harsh  and  abusive  language  used  by  the 
brakeman  in  compelling  plaintill  to  leave 
the  car,  when  not  specially  claimed  in  the 
compl.dnt:  but  evidence  of  the  use  of  such 
language,  accompanying  tlieai  I  of  ejecting, 
is  ailmissihle  as  a  part  of  the  res  gestiv, 
Alabama  C  S.  R.  Co.  v.  Tap/a,  94  .^lla.  226, 
10  .So.  Rep.  236. 

A  Company  has  a  right  to  cm|)loy  acolored 
train-hand,  and  a  conductor  may  properly 
call  upon  him  to  assist  in  ejecting  a  [lasseii- 
ger  who  ought  to  be  eji:cted  from  the  train. 
If  a  white  passenL;er  is  wrongfully  ejected 
from  the  train,  the  fact  that  a  colored  train- 
hand  was  called  upon  to  assist  in  so  doing 
will  not  make  the  company  liable  for  greater 
damages  than  slujuld  be  recovered  i-f  the 
train  hand  had  been  a  wdiite  man.  Central 
R.  (S^  B.  Co.  V.  Striel-land.  52  Am.  &^  t£ng, 
R.  Cas.  216,  90  iia.  562,  iC  .S'.  R.  Rep.  352. 

A  witness,  or  a  i)arty  testifying  as  a  wit- 
ness, may  state  that  he  was  insisting  "in  a 
pleasant  manner"  that  he  l)e  allowed  to  re- 
main on  the  cars.  Alabama  G.  S.  R.  Co.  v. 
Frazier,  93  Ala   45,  9  So.  Rep.  303. 

(2)  In  mitigation.— The  liability  for  a 
violent  ejciction  of  a  passenger  frf)m  a 
train  is  not  diminished  by  the  fact  that  he 
was  at  the  time  siifTering  from  a  disease 
which  aggravated  the  injuries  sustained,  or 
rendered  them  more  dilFicnlt  of  cure. 
Rnmni  v.  Hannibal  &>  St.  /.  R.  Co.,  f>C)  Mo. 
588.— Foi.l.oWF.i)  IN  Owens  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co..  33  Am.  &  Kng. 
R.  Cas.  524,  95  Mo.  169,  15  West.  Rep.  88,  8 
S.  W.  Rep.  350. 

In  an  action  by  a  passenger  for  being  un- 
lawfully ejected  from  a  train,  the  evidence 
showed  that  he  was  siifTering  from  a  ner- 
vous trouble,  which  was  increased  thereby. 
At  the  Mistance  of  the  company  the  court 
instructed  the  jury  in  effect  that,  if  he  re- 
sisted the  effort  of   the  conductor  to  put 

*  See  also  Carriage  of  Passengkrs,  i}3it: 
Damages,  90-U8. 
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him  off,  and  tlial  such  resistance  increased 
tiic  troiihle  from  which  he  was  sulleriiig,  he 
could  not  recover  f(jr  such  increase,  but 
j(iat  the  resistance  should  he  considered  in 
milij^ation  oi  damaj^es.  //t/*/,  that  siicli  in- 
strucliou  was  error,  in  that  it  refused  dam- 
uyes  for  the  injury  caused  hy  the  resista.icf. 
and  also  directed  the  jury  to  c(Misi(Lr  it  in 
niiiini't'"'!  "f  damages,  t'iltsbmgh,  C,  C. 
a^  S/.  /..  A'.  Co.  V.  A'«5J.  57  /■'•</.  Ay/>.  S22.— 
Foi.iowiNd  English  ?'.  Delaware  &  H.  Canal 
Co.,  06  N.  Y.  454;  Louisville,  N.  A.  &  C. 
K.  Co.  V.  Wolfe,  128  Ind.  347,  27  N.  E.  Kep. 
606 ;  New  Yoriv.  L.  E.  &  VV.  K.  Co.  v.  Win- 
ter, 143  U.  S.  60,  12  Sup.  Ct.  Kep.  356. 

1121.  Good  faith  of  coiMlii«*ior.— 
A  /'ona-Jith-  belief  on  the  part  of  the  con- 
ductor that  he  has  a  right  to  enforce  a 
regulation  of  the  company  relating  to  eject- 
ing passengers  will  not  relieve  the  company 
from  punitive  damages  where  the  regula- 
tion is  unreasonable,  but  it  should  go  in 
mitigation  of  damages.  lirown  v.  Mem- 
phis &•  C.  A'.  Co.,  I  Ant.  &*  L'fig-.  A\  Cas. 
247,  7  Fed.  Rep.  51. 

Where  punitive  as  well  as  compensatory 
damages  are  in  question,  the  intention  in- 
volved in  the  alleged  tort  is  material. 
Whether  the  conductor  intended  to  expel 
the  plaintiff  or  was  misunderstood  as  to  his 
purjiose  was  relevant  evidence  on  the  claim 
for  punitive  damages.  Tlie  conductor  was 
competent  to  testify  as  to  what  his  inten- 
tion really  was.  Ceo>;gia  R.  »&>•  />'.  Co.  v. 
Kskftv,  47  A»t.  &■*  F'tj,'^.  R.  Cas.  635,  86  Ga. 
641,  12  .v.  K.  Rtp.  1 06 1. 

While  the  good  faith  of  a  conductor, 
who  improperly  ejected  a  passenger,  would 
not  defeat  the  right  to  recover  damages 
therefor,  yet  ii  might  be  consi<lered  in  fix- 
ing the  amount  of  such  damages;  and  liad 
faith  on  the  part  of  the  conductor  might 
be  considered  to  increase  the  damages. 
Georj^iii  A'.  Co.  v.  Homer,  27  //;;/.  i!^--*  Eiii;. 
R.  Cas.  1 86,  73  Ga.  251. 

Where  in  an  action  for  unlawfully  ejecting 
a  [)asscnger  from  its  cars,  the  case,  as  made 
by  ijlainiiff.  is  one  where  punitive  damages 
may  be  allowed,  evidence  on  the  part  of 
the  conductor  that  at  the  time  he  ejected 
plaintiff  he  lielieved  that  plaintiff  had  not 
surrendered  a  ticket  entitling  him  to  be 
carried,  also  that  he  believed  it  to  be  his 
duty  to  put  |)Iaintiff  off  if  he  did  not  pay 
his  fare,  is  competent  on  the  question  of 
damages.  Vates  v.  New  York  C.  &*  H.  R. 
R.  Co.,  67  N.  V.  100. 


Where,  in  such  an  .action,  the  verdict  is 
for  the  defendant,  the  reception  of  errone- 
ous evidence  on  its  part  on  the  subject  of 
dam  iges  is  not  a  ground  for  reversal,  as  it 
could  not  have  produced  any  injury. 
]'a/es  V.  A'eio  Yoric  C.  <^  //.  R.  R.  Co.,  67 
A'.    J'.  100. 

A  conductor  claimed  that  a  child  www 
over  twelve  years  old  and  therefore  not  en- 
titled to  ride  tin  a  half-fare  ticket,  and  re- 
fused t(j  take  the  parent's  word,  and  i)Ut  it 
off.  I/e/i(,  that  the  ccjmpany  was  responsi- 
ble for  his  mistake,  but  in  awarding  dam- 
ages the  jury  slujuld  look  to  tiie  circum- 
stances and  say  whether  the  conductor  was 
unreasonable  in  making  the  dispute,  ur 
acting  <  u  his  honest  belief  tliat  the  child 
was  over  age.  If  it  were  an  infant  of 
tender  years  and  he  made  the  unreasonable 
claim  that  it  was  over  age,  the  jury  should 
award  larger  damages  than  if  it  were  a 
large  and  overgrown  child,  closely  border- 
ing on  the  limit,  and  having  the  appearance 
of  being  over  age.  Gibson  v.  East  Tenn., 
V.  <S->  G.  R.  Co.,  30  Fed.  Rep.  904.— Adhkk- 
ING  TO  Hall  V.  Memphis  &  C.  R.  Co.,  15 
Fed.  Rep.  57. 

122.  Bad  faith  of  passenger.— The 
attempt  to  use  a  ticket  which  is  void  for 
being  already  punched,  without  explana- 
tion, is  evidence  of  wrong  on  the  part 
of  the  passenger,  and  should  mitigate  the 
damages.  Terre  Haute,  A.  &r>  St.  L.  R.  Co. 
V.   Vanatta,  21  ///.  188. 

It  a()peared  that  the  rates  of  fare  fixed  by 
the  company  were  higher  tlian  those  al- 
lowed by  law.  The  plaintiff  tendered  what 
he  claimed  to  be,  and  what  was  ultimately 
held  to  be,  the  Ieg;il  rates,  and,  upon  refusal 
to  i)ay  more,  wa'j  ejected  from  the  car,  but 
without  any  rudeness  or  unnecessary  vio- 
lence. It  also  appeared  that,  at  the  time  he 
took  passiige,  he  knew  the  established  rales, 
and  expected  to  be  ejected,  intending  to 
bring  an  action  for  such  ejectment,  in  order 
to  test  the  right  of  the  conipany  to  charge 
the  established  rates.  Held,  that  he  was 
only  entitled  to  compensatory  damages, 
and  that  it  was  competent  for  the  company, 
for  the  purpose  of  mitigating  damages,  or 
preventing  the  recovery  of  exemplary 
damages,  to  give  in  evidence  subsequent 
declarations  of  his,  tending  to  prove  that 
his  object  in  taking  passage  on  the  cars 
was  to  make  money  by  bringing  suits 
against  the  company  for  demanding  or  re- 
ceiving their    established    rates    of    fare. 
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Cincinnati,  H.  &*  D.  R.  Co.  v.  Cole,  29  Ohio 
St.  126. 

123.  Social  staiidiii{riiiid  wealth  of 
the  parties. — !n  iiii  action  by  a  passenger 
for  being  ejected  from  a  train,  the  cliaracter, 
standing,  condition,  or  circumstances  of  ilie 
defendant  arc  entirely  immaterial.  Belknap 
V.  Jiostojt  &^  M.  A'.  Co.,  49  X.  //.  358, 

It  is  ernjr  to  instruct  the  jury  that  in  esti- 
mating damages  they  may  take  into  con- 
sideration the  position,  character,  standing, 
inilucnce,  power,  and  wealth  of  the  com- 
pany, and  its  ability  to  inflict  injury  and  to 
practise  tyranny,  oppression,  and  injustice, 
where  there  is  no  evidctice  touching  such 
matters.  Chicago,  B.  iS-*  Q.  R.  Co.  v.  Bryan, 
90  ///.  1 26. 

In  assessing  damages  for  the  wrongful 
act  of  the  conductor  in  ejecting  a  passen- 
ger from  the  train,  the  jury  may  be  in- 
structed to  take  into  account  the  injuries 
sustained  by  plaintiff  in  his  feelings,  his 
person,  and  his  estate;  and  consider  his 
station  in  life  and  his  reputation  in  the 
community;  but  they  should  not  take  into 
account  either  defendant's  wealth  or  plain- 
tiff's poverty.  Hays  w  Houston  &^  G.  A\  R. 
Co.,  46  7fx.  272.— Quoting  Turner  7/.  North 
Beach  &  M.  R.  Co.,  34  Cal.  600. 

e.  Excessive   Damages.* 

124.  Generally. t— A  passenger  wrong- 
fully ejected  is  entitled  to  recover  such 
damages  as  in  the  judgment  of  the  jury, 
under  all  the  circumstances  of  the  case, 
would  be  a  proper  compensation  for  the 
unlawful  invasion  of  his  rights  as  a  passen- 
ger and  for  the  injury  to  his  person  and 
feelings.  Philadelphia,  W.  &>  B.  R.  Co.  v. 
Hofflich,  18  Am.  &^  l^n^^-  R.  Cas.  373,  62 
Aid.  300,  50  Am.  Rep.  223. 

A  verdict  for  five  hundred  dollars  for 
wrongful  ejection  of  a  j)assenger  is  not 
e.xcessive.  Pittshiirg,  C.  &•  St.  L.  R.  Co.  v. 
J  fen  nigh,  39  Ind.  509. 

But  a  verdict  for  $5500  damages  for  eject- 
ing a  passenger  from  a  train  is  excessive. 
(Jul/,  C.  &"  S.  F.  R.  Co.  V.  Moody,  3  Tex. 
Civ.  App.  622,  22  S.  W.  Rep.  1009. 


*  Excessive  damagt-s  for  ejecting  passengers 
from  trains  as  aground  for  new  trial,  see  Ni-.w 
T-RIAI.,  ;i«. 

f  Various  illustrations  of  excessive  damages 
for  ejecting  passenger,  see  note,  47  Am.  &  Eno. 
R.  Cas.  643. 

Ejecting  passengers  ;  what  are  not  excessive 
damages,  see  39  Am.  &  Eng.  R.  Cas.  420,  abslr. 


125.  As  coinpensatory  damages. — 

In  an  action  arising  out  of  a  wrongful  ex- 
pulsion of  plaintiff  from  one  of  defendant's 
trains,  in  whicli  action  said  plaintiff  was 
entitled  to  recover  compensatory  damages 
only — held,  that  under  the  circumstances  as 
sliovvn  by  the  evidence  a  verdict  for  the 
sum  of  §250  was  excessive.  McLean  v. 
Chicago,  St.  P.,  M.  6^  O.  R.  Co.,  50  Minn. 
485,  52  A'.  IV.  Rep.  966.— Following  Finch 
V.  Northern  Pac.  R.  Co.,  47  Minn.  36,  49  N. 
W.  Rep.  329. 

By  the  rules  of  a  company,  every  passen- 
ger is  required  to  procure  a  ticket  before 
entering  the  cars,  or,  in  default  thereof,  the 
conductor  is  obliged  to  collect  an  additional 
sum  of  twenty-five  cents,  for  which  a  rei)ate 
certificate  is  issued.  The  plaintiff  failed  to 
procure  a  passenger  ticket,  in  consequence 
of  the  absence  of  the  ticket  agent  at  the 
depot,  and,  upon  his  refusal  to  i)ay  the  fare 
demanded  by  the  conductor  and  required 
by  the  rules  of  the  company,  lie  was  re- 
quired to  leave  the  train  at  the  first  station, 
which  he  did  ;  but  no  actual  force  or  insult- 
ing language  was  used,  and  no  personal  in- 
jury suffered.  Held,  that  the  damages  were 
compensatory  only,  and  that,  under  the 
circumstances  in  evidence,  a  verdict  for 
Ssoo  was  excessive.  Finch  v.  Xorthern  Pac. 
R.  Co.,  47  Minn.  36,  49  A'.  W.  Rep.  329. — 
Followed  in  McLean  v.  Chicago,  St.  P., 
M.  &  O.  R.  Co.,  50  Minn.  485. 

In  a  suit  for  expelling  plaintiff  from  a 
car,  where  there  is  nothing  to  authorize  the 
recovery  of  vindictive  damages,  and  no 
actual  damage  is  done,  a  judgment  of  S750 
will  not  be  sustained.  Pittsburgh,  C.  &•  St. 
L.  R.  Co.  v.  Dcvin,  86  ///.  296. 

Plaintiff  sued  for  being  uidawfuUy  ejected 
from  a  train,  and,  according  to  his  own  evi- 
dence, his  actual  pecuniary  damages  did 
not  exceed  $100.  He  was  confined  to  his 
house  about  a  week  and  ex[)erienced  some 
pain.  Held,  that  a  verdict  for  $1400  for 
such  pain  and  suffering  and  for  the  mortifi- 
cation of  being  ordered  off  the  car  was 
excessive.  Haggcrty  v.  Flint  &^  P.  M.  R. 
Co.,  26  Am.  &^  Eng.  R.  Cas.  196,  59  Mich. 
366,  26  A^.   \V.  Rep.  639,  60  Am.  Rep.  301. 

Where  a  passenger  who  had  purchased  a 
ticket  for  a  particular  berth  in  a  sleeping 
car,  nd  had  lost  the  same,  but  gave  satis- 
factory assurance  that  he  had  purchased  it, 
was  expelled  from  the  sleeping  car,  there 
being  no  abusive  language  or  personal  vio- 
lence used  by  the  conductor  in  chaige,  in 
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an  honest  purpose  to  execute  a  reasonable 
rule  of  the  company,  but  through  a  mis- 
taken judgment— //M^,  that  a  verdict,  in  a 
suit  by  the  passenger  against  the  company, 
for  S3000  damages  was  grossly  excessive, 
and  that  in  such  a  case,  where  men  might 
iionesily  differ  in  opinion,  and  where  the 
]iasscnger  might  have  kept  his  berth  by  pay- 
in;,'  the  fare  of  $1.50,  but  would  not,  he  was 
only  entitled  to  recover  the  price  he  paid 
for  his  ticket  and  a  reasonable  compensa- 
tion fi)r  the  trouble  and  inconvenience  he 
siUTcrcd  by  b(!ing  deprived  of  his  berth. 
Pullman  Palace  Car  Co.  v.  Rccd,  75  ///. 
125. 

Where  plaintiff  purchased  a  ticket  at  E. 
for  S.,  ancl  was  ejected  from  the  cars  within 
half  a  mile  of  the  town  of  E.,  without  sus- 
taining any  bodily  injuries,  the  conductor 
using  no  more  force  than  was  necessary  to 
eject  him,  and  he  was  delayed  one  day,  and 
had  to  buy  another  ticket  at  an  expense  of 
$40.50 — held,  that  it  was  not  a  case  warrant- 
ing exemplary  damages,  and  that  a  verdict 
of  S5000  was  so  excessive  as  to  indicate  pas- 
sion and  prejudice  upon  the  part  of  the 
jury.  Quiglty  v.  Central  Pac.  R.  Co.,  \\ 
Nev.  350. 

In  an  action  for  ejecting  a  passenger, 
plaintiff  alone  testified  to  having  expe- 
rienced material  pain  and  suffering;  but 
this,  in  the  opinion  of  a  medical  expert,  was 
produced  by  other  causes.  It  was  not  a 
case  where  punitive  damages  were  recover- 
able. Held,  that  a  verdict  for  $5000  was  so 
excessive  as  to  show  passion,  prejudice,  or 
undue  influence  on  the  part  of  the  jury. 
Peclc  V.  New  York  C.  &^H.  K.  P.  Co.,  4  Hun 
{X.  Y.)  236,  6  7".  &-  C.  436. 

Where  a  passenger  was  wrongfully  ex- 
pelled from  the  cars,  and  it  appears  that 
while  there  was  a  sharp  scuffle,  some  blows 
given,  and  some  blood  drawn,  there  were 
III)  broken  limbs  or  bones,  no  permanent 
injury  or  disfiguration,  no  long  confinement, 
no  protracted  pain  and  suffering,  no  heavy 
expenses  for  medicine,  nursing,  or  physician, 
little  loss  of  time— not  to  exceed  a  day's 
delay — and  no  circumstances  of  outrage  and 
insult  independent  of  the  actual  expulsion, 
a  verdict  awarding  S5000  damages  is  ex- 
cessive. Missouri,  K.  iS~»  T.  P.  Co.  v.  Weaker, 
16  Kan.  456.— DlSTiNGUlsHiNf.  Goddard  v. 
Grand  Trunk  R.  Co.,  57  Me.  202. — Disiin- 
cuisHKi)  IV  .Atchison,  T.  &  S.  F.  R,  Co.  t-. 
Gants,  34  Am.  iS:  Eng.  R.  Cas.  290,  3S  Kan. 
608.     QuoTF.i)   IN  Kansas   Pac.   R.  Co.  z'. 


Whipple,  37  Am.  &  Eng.   R.  Cas.  320,  39 
Kan.  531,  18  Pac.  Rep.  730. 
120.  As   exemplary   daiiiagrcs. — (i) 

Excessive. — Plaintiff  was  in  no  way  injured 
or  maltreated  in  his  person,  there  were  no 
bruises  or  personal  injuries,  no  blows  were 
struck,  no  force  applied,  except  such  as  was 
necessary  to  remove  him  from  the  train. 
There  was  no  pain  or  bodily  suffering  what- 
ever. His  real  damages  were  the  loss  of 
three  hours'  time,  with  a  few  dollars'  ex- 
pense. Held,  that  a  verdict  for  S435  actual 
damages,  and  for  $1250  exemplary  damages, 
should  be  set  aside  as  excessive,  and  plain- 
tiff given  the  choice  between  reducing  his 
damages  to  §200  or  a  new  trial.  Belknap 
V.  Boston  &>  M.  K.  Co..  49  N.  H.  358. 

Where  a  passenger  is  forcibly  ejected  from 
a  car  for  alleged  disorderly  behavior,  a  ver- 
dict for  S1500  is  excessive,  where  $25  is 
claimed  for  personal  injuries  from  the  as- 
sault, and  the  balance  for  damage  to  his 
reputation  and  personal  feelings,  when  the 
only  proof  of  injury  is  his  statement  that 
the  newspapers  published  an  account  of  the 
niatter,  and  that  he  had  been  pointed  out  as 
the  man  who  had  been  put  off  the  car. 
Cunning liavi  v.  Seattle  Elec.  R.  &»  P.  Co, ,  3 
Wash.  471,  28  Pac.  Rep.  745. 

(2)  Not  excessive. — Where  it  appears  that 
prior  to  January  i  a  company  had  been  in 
the  habit  of  carrying  passengers  on  its 
freight  trains,  and  that  on  that  day  a  regu- 
lation went  into  effect  prohibiting  the  car- 
rying of  passengers  on  such  trains  east  of 
Brookville,  but  making  no  change  as  to 
such  trains  west  thereof,  and  where  it  does 
not  appear  that  any  public  notice  was  given 
of  such  change,  and  it  d<ies  alfirmatively  ap- 
pear that  the  ticket  agent  at  Hosland,  one 
of  its  stations  west  of  Brookville,  received 
no  notice  thereof,  and  did  not  in  fact  know 
of  it  until  the  middle  of  March  following, 
and  then  only  as  lie  heard  it  from  a  passing 
conductor,  and  that  on  March  2  he  sold 
plaintiff  a  ticket  to  Salina,  a  station  east  of 
Brookville,  and  assured  him  that  it  was 
good  to  carry  him  there  on  a  freight  train 
then  approaching  the  station,  and  that 
plaintiff  entered  such  train  and  rode  with- 
out objection,  or  notice  of  the  change  of 
rule,  until  it  had  passed  Brookville,  when 
lie  was  put  off  at  dark  by  the  conductor  at 
a  small  station  about  half  way  between 
Brookville  and  Salina;  and  where  it  ap- 
pears from  the  testimony  of  the  ayent  that 
he  had  been  in  the  habit  up  to  said  March 
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2  of  selling  passenger  tickets  to  be  used  on 
freight  trains  cast  of  Brookville,  and  from 
the  testimony  of  the  conductor  that  he  had 
frequently  put  passengers  oil  his  trains,  but 
had  never  had  any  trouble  about  it  before — 
//e/i/,  that  a  verdict  of  S^^^o,  eigiit  hundred 
dollars  of  which  the  jury  specificallyawarded 
as  exemplary  or  punitive  damages,  would 
not  be  set  aside  by  this  court.  Kansas  Pac. 
R.  Co.  V.  Kesskr,  iS  Kan.  523.  — DisriN- 
GUISHKD  IN  Atchiscjn,  T.  &  S.  F.  R.  Co.  v. 
Gants,  34  Am.  &  Eng.  R.  Cas.  290,  38  Kan. 
60S.  Rkcon'CILED  in  Jones  v.  Wabash,  St. 
L.  &  P.  R.  Co..  17  Mo.  App.  158. 

Where  a  passenger  is  traveling  on  a  stock 
pass  which  the  conductor  refuses  to  honor, 
and  there  is  sudicient  evidence  to  justify 
the  jury  in  finding  that  the  act  of  the  con- 
ductor in  expelling  liim  from  the  train  was 
wanton  and  wilful,  ihey  are  justified  in  giv- 
ing exemplary  damages,  especially  where 
the  company  retains  the  conductor  after 
knowledge  of  his  act;  and  $800  is  not  exces- 
sive.    Graham  v.  Pacific R.  Co.,b6  Mo.  536. 

Plaintill  was  wrongfully  ejected  from  a 
moving  train  by  being  compelled  to  jump 
in  the  dark.  He  suffered  pain  in  one  of  his 
legs  for  some  three  weeks,  disabling  him 
from  work,  and  felt  faint,  and  experienced 
some  ditliculty  in  walking  back  to  the  sta- 
tion, and  was  delayed  twelve  hours  on  his 
journey.  He  did  not  call  a  physician  and 
did  not  sutler  any  permanent  injury.  Held, 
it  being  a  case  where  exemplary  damages 
were  allowable,  that  a  verdict  for  §600 
should  r  3t  be  disturbed.  Fell  ^.  Northern 
Pac,  R.  Co.,  44  Ketl.  Rf/>.  248. 

127.  Partinilar  illustrations,  $;cii- 
erally. — The  amount  of  damages  (Siooo) 
allowed  by  the  jury  to  the  plaint ilT  because 
of  his  removal  from  the  train  while  taking 
one  of  the  longer  routes  was  reduced  by  this 
Court  as  unwarrantably  large.  Dancey  v. 
Grand  Trunk  R.  Co.,  19  Ont.  App.  664. 

Plaintill,  traveling  on  the  Intercolonial 
railway  on  a  thinugl;  ticket  from  P.  to  St.  J., 
was  re(]ueate(l  by  defendant,  a  conductor,  to 
give  it  up  and  accept  a  condnctoi's  check 
instead,  in  accordance  with  his  instructions 
received  from  the  superintendent  of  the 
road.  On  his  refusal  defeiiflani  stopped  the 
train  and  put  plaintill  off,  using  no  un- 
necessary force.  For  this  the  jury  gave  a 
verdict  for  ifjoo  damages.  Held,  not  ex- 
cessive, though  larger  than  should  have 
been  given  under  the  circumstances.  Mor- 
ton V.  Bart  Lit,  15  New  Brun.  215. 


Plaintiff  purchased  at  night  a  ticket  for 
passage  over  a  road  to  A.  She  presented 
this  ticket  to  the  conductor,  but  it  appear- 
ing to  be  for  passage  to  B.,  he  declined  to 
allow  her  to  proceed.  She  stated  to  him 
the  circumstances  under  which  she  bought 
the  ticket,  and  the  fact  that  her  trunk  had 
been  checked  to  A.,  and  that  she  had  no 
money  with  which  to  pay  fare ;  but  he 
ejected  her  from  the  train  at  a  station 
where  there  were  no  accommodations,  and 
from  which  she  had  to  walk  about  two  and 
a  half  miles  to  secure  a  place  to  lodge.  She 
was  an  old  and  infirm  colored  woman,  in 
bad  health,  and  going  to  A.  on  account  of 
her  husband's  death.  Held,  that  a  verdict 
against  the  company  for  $1000  damages  was 
neither  contrary  to  law  or  evidence  nor  ex- 
cessive. Georgia  R.  &'  B.  Co.  v.  Dougherty; 
86  Ga.  744,  12  S.  E.  Rep.  7^7. 

Plaintiff  was  traveling  on  a  free  ticket, 
which  had  on  its  back  an  indorsement  con- 
taining certain  conditions  for  his  signature, 
and  when  he  tendered  such  ticket  to  the 
conductor,  the  latter  declined  to  accept  it 
unless  plaintiff  signed  such  indorsement, 
and  on  his  refusal  either  to  sign  or  to  pay 
fare,  ejected  him  from  the  train.  Held,  that 
the  discretion  of  the  court  below  setting 
aside  a  verdict  for  S5000  damages  will  not 
be  controlled.  Elliott  v.  IVestern  &^  A.  R. 
Co.,  58  Ga.  454. 

By  an  error  of  a  ticket  agent  a  passenger 
received  a  ticket  to  an  intermediate  point 
only,  and  refused  to  pay  the  additional  fare 
of  twenty  cents  or  to  leave  the  train,  and 
was  ejected  with  force.  He  immediately 
entered  another  car,  agreeing  to  pay  his 
fare,  but  used  grossly  jirofane  and  obscene 
language  in  the  i>iesence  of  ladies,  for 
which  he  was  again  ejected,  no  more  Uyrcc 
being  used  than  was  necessary.  Helil,  that 
a  verdict  for  SS^o  was  grossly  excessive. 
Chicago,  B.  &>  Q.  .V.  Co.  v.  Griffin,  68  ///. 
49>>.  —  DisTiMiuisiiiNG  Chicago  &  A.  R. 
Co.  V.  Flagg,  43  111.  364;  Illinois  C.  R.  Co. 
V.  Johnson,  67  111.  312;  Illinois  C.  R.  Co.  v. 
Cunningham,  67  III.  316. 

128.  l>«^la.v— liHUHiveiiience,  etc.— 
Where  a  party  was  ejected  from  a  car  un- 
lawfully, and  suffered  no  personal  injury, 
was  delayed  only  one  day  in  reaching  home, 
and  his  pecuniary  loss  did  not  exceed  §10, 
a  verdict  for  §1000  was  excessive.  Chicago 
iS^-  N.  W.  R.  Co.  v.  Chisholm,  79  ///.  584.  " 

Verdict  for  _^5o  for  putting  the  plaintiff 
off  a  train,  though  the  inconvenience  occa- 
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sioned  to  him  was  trifling,  and  the  con- 
ductor acted  bona  fide,  under  an  impression 
that  the  plaintiflf  had  not  paid  his  fare,  and 
without  harshness  or  violence — held,  to  be 
excessive.  Huntsman  v.  Great  Western  R. 
Co.,  20  U.  C.  Q.  />'.  24. 

121K  Peniiaiient  physical  injury.— 
The  sum  of  S5500  is  not  excessive  damages 
for  injuries  sustained  by  a  passeiiger  in  fall- 
insT  over  a  truck  at  a  depot,  after  h;s  unlaw- 
ful expulsion  from  a  train,  where  the  evi- 
dence shows  that  the  passenger  was  an  active 
business  man,  capable  of  earning  from  $150 
to  more  than  $200  per  month,  and  that  at 
the  time  of  the  trial  he  was  deprived  of  the 
use  of  one  arm,  with  a  strong  probability 
that  the  injury  would  be  permanent.  O/ii'o 
<S-  il/.  A'.  Co.  V.Judy,  120  Ind.  397,  22  N.  E. 
Rep.  252. 

l.*$0.  Iiirtijfiiities  —  Insults  —  Inju- 
ries to  feelings,  etc.— In  an  actioa  for 
expulsion  from  the  train  for  refusing  to  pay 
the  excess  fare  demanded,  where  the  plain- 
tiff tendered  what  he  claimed  to  be  and 
what  was  in  fact  the  legal  fare,  and  upon 
his  refusal  to  pay  more  was  ejected  from 
the  car  by  the  conductor  and  brakeman, 
but  without  unnecessary  force,  rudeness,  or 
violence,  exemplary  damages  are  not  re- 
coverable ;  and  the  sum  of  S390  allowed  by 
the  jury  for  indignities  suffered  is  excessive. 
Atchison,  T.  <S-  S.  F.  R.  Co.  v.  Hogtie,  50 
Kan.  40,  31  Pac.  Rep.  698. 

In  an  action  for  being  ejected  from  a 
train  the  only  evidence  of  actual  damage 
was  that  plaintiff  was  laid  up  and  unable  to 
work  for  two  weeks  thereafter,  and  that 
his  time  was  worth  $3  per  day.  The  court 
awarded  $500  damages.  The  findings  of 
the  judge  who  tried  the  case  in  lieu  of  a 
jury  showed  that  he  considered  as  an  ele- 
ment of  damage  the  injury  to  plaintiff's 
character  for  the  indignity  placed  upon 
him.  Held,  that  this  was  error.  Interna- 
tional &*  G.  N.  R.  Co.  v.  Kentle,  2  Tex.Afip. 
(6/7'.  Cas.)  262. 

When  the  holder  of  a  ticket  offered  to 
sign  the  name  as  required  by  the  conditions 
thereon,  the  conductor  refused  to  allow  him 
to  do  so,  stating  that  of  course  lie  would 
sign  the  name  on  the  ticket,  and  besides  lie, 
the  conductor,  was  "  no  judge  of  handwrit- 
ing"; lie  used  insulting  and  derisive  lan- 
guage, telling  the  passenger  to  take  the 
ticket  bark  to  the  scalper  from  whon)  lie 
got  it  and  have  iiis  money  rcfimded,  and 
thereafter  on  being  asked  for  a  receipt  for 
4  D.  R.  D.— 16. 


the  ticket  refused  to  give  the  same  in  any 
other  name  but  that  which  he  insisted  be- 
longed to  the  passenger.  Held,  that  under 
the  circumstances  a  verdict  of  $2000  was 
not  excessive.  Norfolk  &*  II'.  R.  Co.  v. 
Anderson,  58  Am.  &^  Fug-  R.  Cas.  53,  90  Va. 
I,  17  S.E.Rep.  757. 

A  verdict  for  S299.54  damages  for  injury 
to  the  feelings  of  a  passenger  wrongfully 
ejected  from  a  railroad  train  and  called  a 
liar  by  the  conductor — held,  not  excessive. 
Wightman  v.  Chicago  &*  N.  IV.  R.  Co.,  73 
Wis.  169,  2  L.  R.  A.  185,  40  N.  W.  Rep. 
689. — Followed  in  Pheitiplace  i/.  Nortli- 
ern  Pac.  R.  Co.,  84  Wis.  412. 

\lil.  Put  oft'  sit  or  near  a  statioa. 
— In  trespass  for  ejecting  plaintiff  from  a 
passenger  coach  near  a  station,  where  no 
extreme  violence  was  used,  and  no  mali- 
ciousness or  wanton  recklessness  was  mani- 
fested, and  plaintiff  was  not  seriously  and 
permanently  injured — held,  that  $2500  dam- 
ages were  excessive.  Chicago,  R.  I.  &«•  P. 
R.  Co.  v.  Riley,  74  ///.  70. 

A  passenger  was  unlawfully  expelled  from 
a  moving  train,  in  the  presence  of  otlier 
persons,  one  quarter  of  a  mile  from  a  sta- 
tion, in  such  a  manner  as  to  expose  him  to 
great  danger,  and  which  did  cause  him  to 
receive  serious  bodily  harm.  Held,  that 
putting  him  off  under  such  circumstances 
away  from  a  station,  was  both  ille<;al  and 
reckless,  and  a  verdict  for  §300  should  not 
be  disturbed.  Toledo,  St.  L.  &*  K.  C.  R.  Co. 
V.  Kid,  29  ///.  App.  353. 

A  passenger,  who  was  entitled  to  be  car- 
ried to  his  destination  upon  a  ticket  ten- 
dered by  him  but  refused  by  the  conductor, 
in  pursuance  of  the  commands  of  tlie  latter 
left  the  train  at  the  next  station  to  avdid 
forcible  expulsion ;  but  he  immediately 
boarrlcd  the  train  again,  paid  his  fare  from 
that  station  to  his  destiiiation,  an<l  was  duly 
carried  there.  Jleld,  that  S200  damages  are 
not  excessive  compensation  for  the  feelings 
of  humiliation  and  shame  suffered  by  him. 
Chicaifo,  St.  L.  &*  P.  R.  Co.  v.  Holdriiige, 
118  Ind.  281,  20  N.  E.  Rep.  837.— Approv- 
ing. Lake  Erie  k  W.K.Co.7'.Fix,S8  Ind. 381. 

]:t2.  Put  oft' between  stations, gen- 
erally.— A  verdict  of  S500  for  wrongful 
ejection  of  a  passenger  is  excessive  where 
tliere  is  no  proof  of  damage  except  the  mere 
fact  thai  he  was  put  out  of  the  cars  at  a 
point  ten  or  twelve  miles  from  the  place  of 
his  destinati<Mi.  Tarbellv,  Central  Pac.  Ji. 
Co.,  34  Cal.  616. 
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It  is  unlawful  in  Illinois  to  eject  a  passen- 
ger at  a  place  other  than  a  station  for  the 
non-pa\  ment  of  fare,  and  a  passengei- 
ejected  at  any  other  place  is  entitled  to  re- 
cover some  damaj^es  ;  but  where  there  is  no 
evidence  that  the  conductor  acted  improp- 
erly or  with  nialic:e,  and  it  does  not  appear 
that  the  passenger  sullercd  otherwise  tlian 
by  haviiiLj  to  walk  back  to  the  station  in  the 
rain,  whicli  does  not  seem  kj  have  affected 
his  health,  Siooo  dania^es  is  excessive.  C//i- 
ot^ifo,  /!.  &^  (J.  A'.  Co.  V.  J'ar/:.s,  iS  ///.  460.— 
Auui:ri:i)  iu  in  Chicai^o  &  A.  K.  Co.  v. 
FLi>;<.(,  43  111.  364.  DisTiNiaisiiKiJ  IN  Chi- 
catj;o  &  N.  W.  R.  Co.  v.  Chisholm,  79  111. 

584. 

For  the  unlawful  ejection  of  a  passenger 
from  a  train  at  a  point  distant  from  any  sta- 
tion or  dwelling  house,  because  of  his  right- 
ful refusal  to  pay  more  than  the  regular 
fare,  an  award  of  S300  damages- /i'(7(/,  not 
excessive.  Plictiipli^ce  v.  Nortlterii  Pac.  R. 
Co.,  84  U'/s.  412,  54  A'.  If.  Rt-p.  1092. —  Fol- 
lowing Wightman  v.  Ciiicago  &  N.  W.  R. 
Co.,  •]},  Wis.  169. 

A  passenger  offered  an  invalid  ticket, 
which  was  refused,  and  he  was  ejected  some 
three  or  four  miles  from  the  station,  after 
refusing  to  pay  fare,  without  any  aggravat- 
ing circumstances.  Held,  that  he  was  en- 
titled to  recover  something,  but  a  verdict  for 
giooo  should  be  set  aside.  Tore HiXtite,  A. 
&>  St.  L.  A\  Co.  V.   I'anatta,  21  ///.  iSS. 

Tlie  plaintilf,  a  boy  of  sixteen,  became  a 
passenger  on  tlie  defendant's  train,  and 
gave  the  conductor  his  ticket.  Afterwards 
the  conductor  again  demanded  a  ticket, 
and  refusing  to  believe  the  plaintiff's  state- 
ment that  he  liad  given  him  a  ticket,  de- 
manded fare.  The  plaintiff  gave  the  con- 
ductor ten  cents,  all  the  money  he  had. 
The  conductor  accepted  the  money,  but 
ordered  the  boy  to  get  oil  the  cars  before 
reaching  his  destination,  which  he  did,  be- 
ing thereby  compelled  to  walk  the  re- 
mainder of  the  distance.  Ifrld,  that  dam- 
ages in  the  sum  of  §195  were  not  excessive. 
liuliiina polls  &-'  St.  L.  R.  Co.  v.  Jhnat'iton, 
127  Jn(l.  236,  26  A'.  K.  Rip.  792. 

The  plaintiff  was  accepted  as  a  passenger 
at  a  station  where  no  tickets  were  sold. 
The  conductor  collected  his  fare — fifty 
cents — to  M.,  the  station  to  which  he 
wished  to  go.  After  i)assing  H.  the  con- 
ductor again  demanded  his  fare — thirty 
cents— from  I^  to  M.  Tiie  t)laint;ff  claimed 
that  he  had  paid  tlic  fare— fifty  cents— to 


M.  The  conductor  said  he  had  not,  but 
had  paid  twenty  cents,  tlie  fare  to  B.  ;  to 
wliich  plaintiff  replied,  "I  won't  argue  the 
question  with  you.  You  ought  to  know 
your  business."  The  conductor  jerked  the 
cord  and  stopped  the  train.  Then  plaintiff, 
who  had  the  money,  said  :  "  I  will  pay 
again  rather  than  be  put  off,"  and  offered  to 
iiay,  making  no  tender;  but  the  conductor 
caught  him  in  the  l^ack,  and  said  :  "  I  don't 
want  you  here.  You  will  luive  to  get  olf." 
Plaintiff  got  oiY  (no  force  or  vi(jleiice  was 
used  ;  it  was  at  no  station)  and  walked  nine 
miles  ii|)  the  track  to  M.  In  an  action  of 
trespass  on  the  case  in  tort  the  jury  found 
a  verdict  of  live  hundred  dollars  damages. 
lleldy  that  the  damages  are  not  so  excessive 
as  to  warrant  the  belief  that  the  jury  must 
have  been  influenced  by  partiality,  preju- 
dice, or  passion,  or  must  have  been  misled 
by  some  mistaken  view  of  the  merits  of  the 
case.  Boster  \.  Clusapeake  ^S^»  O.  R.  Co.,  52 
Am.  &^  L-X^.  K.  Cas.  357,  36  W.  Va.  318,  15 
i'.  E.  Rip.  158.— DiSTiNGUisiiiNt;  Hall  v. 
Memphis  &  C.  R.  Co.,  15  Fed.  Rep.  57; 
iMcKay  v.  Ohio  River  R.  Co.,  34  W.  Va.  O5. 

1 :}.'{.  Put  olf  in  the  iiiKlit-tiiius — 
Where  plaintiff  applied  to  the  oHice  for  a 
ticket,  but  could  get  no  answer,  and  then 
took  passage  on  a  train  carrying  passengers, 
and  explained  to  the  conductor  the  fact  of 
his  inability  to  procure  a  ticket,  and  was 
put  off  the  train  in  the  night-time,  not  at  a 
station,  and  compelled  to  walk  back — Iteld, 
that  a  verdict  of  S500  damages  was  exces- 
sive. Illinois  C.  R.  Co.  v.  Cit>niitt^/iii»i,  67 
///.  316.— Disi'iNGUiSHED  IN  Chicago,  B.  & 
O.  R.  Co.  V.  Griffin,  68  III.  499. 

Where  a  passenger  was  put  off  the  cars 
for  the  reason  that  he  had  not  procured  a 
ticket,  and  it  appeared  that  the  office  at  the 
station  was  closed  ;  that  the  passenger  so 
informed  the  conductor,  and  offered  to  pay 
the  regular  fare;  that  the  place  where  the 
passenger  was  put  off  was  not  at  any  sta- 
tion, and  tiiat  this  was  done  in  the  night- 
time, whereby  the  passenger  w.is  com])elled 
to  walk  hAck—/it'ld,  that  $200  damages  was 
not  excessive.  Illinois  C.  R.  Co.  v.  John- 
son, 67  ///.  312. — Di.sTiNGi'isHF.n  IN  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Griirin,  68  III.  499. 

Plaintiff  bought  a  ticket  and  got  on  a 
freight  train,  and  the  conductor  took  up 
the  ticket  and  gave  him  a  conductor's 
check,  and  told  him  that  he  could  change  at 
a  certai'n  station  to  an  express  train  that 
would  take  him  to  his  destination,  and  that 
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the  check  would  be  recognized ;  but  the 
conductor  of  the  express  train  refused  the 
check,  and  upon  a  refusal  to  pay  fare, 
ejected  plaintiff.  The  freight  train  came  up 
in  live  minutes  and  lie  got  on  it  again  and 
was  carried  to  liis  deslinaiioii.  Ilelii,  that 
he  was  entitled  to  recover  for  being  put  off 
the  express  train,  and  iliata  verdict  for  $400 
would  not  be  se.  'iside  as  excessive.  To- 
ledo,  W.  (Sr*  \V.  K.  C>.  v.  McDoiiou^h,  53 
Ind.  289. — DibTiNGUiSHKi)  IX  Mahoncy  v. 
Detroit  St.  K.  Co.,  93  Mich.  612;  Peai)c)dy 
V.  Oregon  R.  &  N.  Co.,  21  Oreg.  121  ;  Vor- 
ton  v.  Milwaukee,  L.  S.  tS:  \V.  K.  C(j.,6.\in. 
tS;  Eng.  K.  Cas.  322,  54  Wis.  234,  41  Am. 
Rep.  23.  RiiviKWKD  IN  Lake  fit  ie  iS:  \V.  R. 
Co.  V.  Fix,  II  Am.  &  Eug.  R.  Cas.  109,  88 
Ind.  381,  45  Am.  Rep.  464. 

A  passenger,  after  expulsion  from  a  train, 
walked  back  to  the  station  where  he  had 
entered  it.  It  was  midnight,  and  the  night 
was  dark.  He  crossed  a  railroad  bridge 
over  a  river,  half  a  mile  long,  and  arrived 
at  the  station  about  an  hour  and  a  half 
after  he  had  left  it  u])on  the  train.  As  a 
consequence  of  his  ejection  he  became  sick, 
lost  two  weeks'  work,  and  had  a  doctor 
in  attendance  ui)on  him.  In  an  action 
against  the  company  to  recover  damages — 
//(•/(/,  that  a  verdict  of  $500  was  not  exces- 
sive. Iittt-riHiliouixl  &=  G.  N.  R.  Co.  v. 
U'ilki's,  34  ylin.  &>  ^'->i^-  A'.  Cas.  331,  68 
Tex.  617,  5  .S'.  W.  Rfp.  491. 

The  plaintilT,  a  lady,  was  on  the  wrong 
train  by  her  mistake  and  the  faidt  of  de- 
fendant's agent.  She  was  unwilling  to  pay 
her  fare  for  being  carried  further  on  the 
train  when  her  mistake  was  discovered, 
and  was  put  off  at  night  at  a  lonely  place. 
Owing  to  her  surroundings,  she  was  afraid 
to  remain  there  until  the  arrival  of  the  re- 
turn train.  She  walked  back  to  the  next 
station,  receiving  severe  injuries,  and  sutler- 
ing  from  fright.  At  the  trial  a  verdict  for 
§Sooo  damages  was  rendered.  //<•/(/,  that 
the  verdict  was  not  excessive.  International 
(S^-  c;.  A^.  K.  Co.  V.  Smith,  (  Tex>i  27  ./;;/.  ^S^• 
Kng.  R.  Cas.  148,  i  .V.   IV.  R,-/>.  565. 

i;i4. and  ill  tlio  i'«»l«l,  mill,  or 

.snow.— Plaintiff  asked  for  a  ticket  from  C. 
to  D.  and  was  refused,  but  no  reason  was 
assigned.  He  refused  to  pay  the  extra  ten 
cents  demanded  by  the  conductor,  and  was 
put  off  a  third  of  a  mile  from  the  station  on 
a  rainy  night,  //r/d.  that  a  vetdict  for  $75 
was  not  excessive.  J.ii^y  Erie  &*  W,  A'. 
Co.  V.  C/u  istison,  39  ///.  App,  495. 


In  an  action  by  a  wife  to  recover  for  be- 
ing ejected  from  a  train,  tiie  evidence 
siiowed  that  she  was  traveling  with  her 
husband  and  two  children,  with  baggage, 
and  they  were  ejected  in  tlie  middle  of  a 
cold  December  night,  three  quarters  of  a 
mile  from  a  station,  whirli  tiicy  had  much 
diiru-ulty  in  tlnding.  /A/,/,  tlial  tiic  court 
should  nnt  disturb  a  verdict  for  hiooo,  al- 
though seemingly  excessive,  wheie  the  vtr- 
(li<t  had  been  approved  by  the  trial  Court, 
and  louiul  upon  a  conllici  (jf  evidence  as  to 
whetiiei-  or  not  the  husband  reepiesled  the 
condncior  to  put  them  off  at  that  place. 
Jni/t/nioit-,  ]\  &^  C.  R.  Co.  v.  l'ixliy,(j\  Ind. 

A  conductor  took  up  the  ticket  of  a  pas- 
senger which  entitled  him  to  ride  to  a  ct  r- 
tain  [ilace,  and,  having  given  him  no  check, 
afterward,  when  within  a  few  miles  of  sue  h 
passenger's  destination,  accused  him  of  at- 
tempting to  ride  beyond  the  distance  for 
which  he  had  p.'ud,  charged  him  with  false- 
hood, and  treated  him  insolently  in  the 
presence  and  hearing  of  the  other  ixissen- 
gers,  and,  with  the  lielp  of  a  braUeman, 
seized  said  passenger  and  put  him  off  the 
train  in  a  rude  and  angry  manner, at  a  place 
where  there  was  no  station  or  house,  it  be- 
ing cold  and  dark,  and  about  nine  o'clock 
at  night;  the  passenger  had  to  walk  to  his 
destination.  In  an  action  by  said  passen- 
ger against  the  railroad  company  fcjr  flam- 
ages  for  such  treatment  ihere  was  a  verdict 
for  the  plaintiff  for  S700.  //,/,/,  that  the 
damages  were  not  excessive.  Indianapolis, 
li.  ij~»  W.  R.  Co.  v.  Milligan,  50  Ind.  392. 

Where  the  com|)laint  in  such  action  did 
not  allege  any  mental  sufferings  of  the 
plaintiff,  it  was  error  to  allow  him,  over  ob- 
jection, to  prove  the  delicate  condition  of 
his  wife  awaiting  his  arrival  at  iiis  destina- 
tion and  his  consequent  flistrcss  of  mind  on 
her  account.  Indianapolis,  li.  &^  W.  R. 
Co.  V.  Milligan,  50  Ind.  392. 

Where  a  passenger  tries  to  procure  a 
ticket  before  enterin<j  a  train  and  has  ,)nly 
money  enough  to  buy  the  ticket,  and  there- 
fore cannot  ()ay  the  extra  fare  deiuanded  on 
the  train,  but  tells  the  conductor  he  can 
borrow  it  of  a  fellow  passenger,  iind  pro- 
ceeds to  make  the  effort,  he  is  entitled  to 
a  reasonable  time  to  do  so,  and  if  there  be 
a  conflict  of  evidence,  what  is  a  reasonable 
time  is  a  question  for  the  jury;  but  if  the 
extra  fare  is  procured  about  the  time  the 
train  is  slackening  to  put  the  passeu!.:-  r  olf 
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and  the  conductor  refuses  it  and  ejects  him 
between  stations,  in  the  snow,  a  verdict  for 
$500  will  not  be  disturbed,  though  no  vio- 
lence is  used.  Cur/  v.  Chicago.  A*.  /.  &•  P. 
R.  Co.,  II  yl//i.  &^  i^fig-  A'.  Cas.  85,  63  lorwa 
417,  16  iV.  \V.  R,p.  69,  i9iV.  W.  Rep.  308. 
—  I)isriN(;uisinNG  Stone  v.  Chicago  &  N. 
W.  K.  Co..  47  Iowa  82  ;  HolTbauer  v.  Des 
Moines  &  N.  W.  R.  Co.,  52  Iowa  342. 

A  passenger,  unable  to  get  a  ticket  at  the 
office,  no  agent  being  there,  embarked  upon 
the  train.  He  teiideied  three  cents  a  mile, 
and  for  refusing  t(j  pay  more  was  put  of!  in 
the  night-time,  when  it  was  raining,  and  six 
and  a  half  miles  from  his  destination. 
Held,  that  a  verdict  for  $200  damages  was 
not  excessive.  Fordyce  v.  Manuel,  82  Tex. 
527,  18  .S'.   IV.  Rep   657. 

135.  Ejected  in  a  rough  inaiiiier— 
Wuiitoiiiiess  —  3Ialice.— A  verdict  of 
$500  damages  for  the  wrongful  expulsion  of 
a  [)assenger  cannot  be  said  to  be  excessive, 
where  it  appears  from  the  evidence  of  the 
passenger  that  the  conductor  used  unneces- 
sary violence  and  insult,  which  caused  men- 
tal suffering  and  humiliation  upon  the  part 
of  the  passenger.  Gorman  v.  Southern  Pac. 
R.  Co.,  97  Cal.  I,  31  Pac.  Rep.  11 12. 

Where  a  trespass,  as  the  expulsion  of  a 
passenger,  is  committed  from  wanton  or 
malicious  motives,  or  a  reckless  disregard 
of  the  rights  of  others,  or  under  circum- 
stances of  great  hardship  and  oppression, 
the  measure  and  amount  of  damages  are 
matters  for  the  jury  alone ;  and  the  court 
will  not  disturb  the  verdict  on  the  ground 
that  the  damages  are  excessive,  unless  the 
amount  of  damages  is  so  disproportionate 
to  the  injury  proved  as  to  make  it  clear 
that  the  jury,  in  rendering  the  verdict,  must 
have  acted  under  the  influence  of  f)assion 
or  prejudice.  Gorman  v.  Southern  Pac.  R. 
Co..  97  Cal.  I,  31  Pac.  Rep.  11 12. 

Where  a  passenger  was  expelled  from  a 
train  in  a  rough  manner,  accompanied  with 
profane  and  unbectHuing  language,  the  ap- 
pellate court  would  not  disturb,  as  exces- 
sive, a  verdict  for  damages  in  the  sum  of 
$562.50.  .SV.  Louis  &*  S.  E.  R.  Co.  v.  Myr- 
tle, 51  Ind.  566. 

A  female  passenger  was  unlawfully  put 
off  a  train  in  the  presence  of  a  large  num- 
ber of  other  passengers,  which  she  claimed 
greatly  frightened  and  mortified  her,  and 
where  she  had  to  walk  two  or  three  miles, 
which  brought  on  a  miscarriage,  which 
caused  her  to  be    conf    ^.d  for  nearly    a 


month,  and  caused  continued  ill  health  for 
some  five  months,  to  the  time  of  bringing 
the  suit.  Held,  that  a  verdict  for  $2500  will 
not  be  set  aside  as  excessive.  Te.xas  <S-»  /'. 
R.  Co.  V.  Casiy,  52  J'ex.  112. 

130.  Honest  mistake  ofcondiictor. 
— The  cause  of  action  for  ejection  from  ilie 
train  feeing  traceable  to  a  mistake  of  the 
conductor  and  not  to  his  wilful  or  inten- 
tional violation  of  the  plaintiff's  rights,  a 
verdict  for  §750  damages  has  the  appear- 
ance of  being  excessive.  Georgia  R.  6r'  B. 
Co.  V.  Eskeiv,  47  Am.  &•  Eng.  R.  Cas.  635, 
86  Ga.  641,  12  S.  E.  Rep.  1061. 

A  ticket  issued  good  for  two  days  does 
not  expire  until  midnight  of  the  second 
day;  but  where  a  conductor  ejects  a  pas- 
senger under  an  honest  belief  that  the 
ticket  expired  in  forty-eight  hours  from  the 
time  it  was  issued,  and  puts  the  passenger 
off  in  the  night-time  between  stations,  and 
in  undertaking  to  walk  along  the  track  he 
falls  through  a  trestle  and  injures  his  knee, 
$1700  will  not  be  set  aside  as  excessive, 
where  the  law  allows  the  jury  to  give  dam- 
ages to  deter  the  company  from  repeating 
the  trespass.  Geozgt'a  Southern  R.  Co.  v. 
Bigelow,  68  Ga.  219. 


EJECTMENT. 

By  landowner,  for  wrongful  acts  under  color 
of  eminent  domain,  see  Eminent  Domain, 
1010-1031,  120«,  1270. 

—  purchaser  at  execution  sale,  see  Execu- 
tion, 28. 

Effect  of  recovery  in,  on  rights  of  owner  of 
easement,  see  Easements,  12. 

Removal  of  suits  in,  to  federal  courts,  see 
Rkmovai,  OF  Causes,  13. 

When  barred  by  lapse  of  time,  see  Limita- 
tions OF  Actions,  52. 

I.  THE  SIGHT  OF  ACTION 244 

II.  GROUNDS  OF  DEFENSE 245 

III.  PROCEDURE 252 

IV.  JBESNE PROFITS;  IMPROVEMENTS  256 

I.  THE  RIGHT  OF  ACTION. 

l.Iii  {jener.al.* — (i)  When  it  lies. — The 
action  of  ejectment  is  the  proper  remedy  to 
recover  real  estate  which  has  been  granted 
by  a  deed  containing  a  condition  subse- 
quent, upon  a  failure  to  perform  which  the 

*  Ejectment  against  railroad  companies,  see 
note,  22  Am.  &  Eng.  R.  Cas.  126. 

When  landowner  may  bring  ejectment,  see 
ncte,  14  Am.  &  Eng.  R.  Cas.  224. 
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estate  of  the  grantee  is  to  determine. 
Martin  v.  Ohio  River  R.  Co.,  37  //'.  Va. 
349,  16  S.  R.  Rep.  5S9. — Rkvikwing  NicoU 
V.  New  Yorlv  &  E.  K.  Co.,  12  N.  Y.  121. 

One  entitled  to  recover  the  possession  of 
real  estate  may  prosecute  an  action  there- 
for without  first  performing  the  common 
law  ceremony  of  re-entry.  Sioux  City  45^ 
St.  P.  R.  Co.  V.  Siiii;cr,  49  Minn.  301,  51  ,\'. 
W.  Rfp.  905. — FoLLuWKU  IN  Sioux  City  & 
St.  P.  R.  Co.  V.  D.u'is,  49  Minn.  30S. 

A  railroad  laid  its  (rack  on  lands  occu- 
pied for  the  purpose  of  a  street,  by  permis- 
sion of  the  cit}'  authorities,  but  they  had 
no  right  to  so  appropriate  it.  Held,  that 
the  owner  of  the  fee  in  the  street  might 
maintain  ejectment  against  the  company, 
though  the  land  was  subject  to  the  ])ul)lic 
easement  of  the  street.  Carpenter  v.  Os- 
li'ei^o  (S-*  S.  R.  Co.,  24  A'.  )'.  655. — FoL- 
i.owKi)  IN  Lozier  7'.  New  York  C.  R.  Co.,  42 
Barb.  (N.  Y.)  465. 

An  owner  of  land  who  has  agreed  to 
convey  land  to  a  railroad  company  for  a 
right  of  way,  and  has  let  the  company  into 
possession,  may  enforce  the  covenants  of 
the  agreement  as  to  the  payment  of  the 
purchase  money,  the  preservation  of  a 
spring,  and  the  building  of  a  crossing,  by 
an  action  of  ejectment.  Dauber t  v.  Penn- 
sylvania R.  Co.,  155  Pa.  St.  178,  26  A/l. 
Rep.  108. 

(2)  When  it  will  not  lie.— One  who  has 
put  it  out  of  his  power  t(j  carry  into  execu- 
tion his  contract  with  a  railroad  to  convey 
land  to  it,  cannot  bring  an  action  of  equit- 
able ejectment  against  said  railroad  to  en- 
force payment  of  the  purchase  money  for 
said  land.  Wheelinj^,  P.  <S-  B.  R.  Co.  v. 
Gourley,  99  Pa.  St.  171. 

Where  one  in  possession  of  land  under 
an  executory  contract  for  the  purchase  of 
the  same  conveys  to  a  railroad  company  a 
strip  of  .said  land  for  its  right  of  way,  and 
afterwards,  by  mesne  assignments  of  the 
interest  of  the  respective  holders  of  said 
executory  contract,  the  right  to  a  deed 
thereunder  vests  in  one  who  takes  such  an 
assignment,  and  a  deed  thereunder,  with 
full  knowledge  of  tiie  conveyance  of  said 
right  of  way,  and  of  the  operation  of  a 
railroad  line  thereon  for  almost  ten  years, 
with  full  acquiescence  of  all  parties  con- 
cerned, ejectment  will  not  lie,  in  favor  of 
the  holder  of  such  deed,  against  said  rail- 
road company,  for  the  possession  of  said 
riglu  (jf  way  strip.     Stratton  v.  Omaha  &* 


R.    V.  R.  Co.,  37  Neb.  477,  55  N.  IV.  Rep. 
1058. 

A  tract  of  land  belonging  to  S.  was  ac- 
quired by  the  United  States  under  the  pro- 
visions of  the  direct  tax  act  of  1S63  (12  Stat, 
at  L.  422),  but  was  afterwards  restored  to  S. 
During  its  occupancy  by  the  United  States 
a  railnjad  was  constructed  over  this  land, 
and  subsequently  an  officer  of  the  govern- 
ment demanded  of  the  railroad  company 
compensation  for  the  right  of  way  used  by 
them,  but  did  not  obtain  it.  After  the  res- 
toration to  S.,  he  commenced  an  action 
against  the  successors  by  purchase  of  this 
railroad  for  the  recovery  of  their  roadbed 
and  for  damages.  Held,  that  he  was  prop- 
erly nonsuited.  Sams  v.  Port  Royal  i&-»  A. 
R.  Co.,  10  Am.  &•  Kng.  R.  Cas.  683,  15  So. 
Car.  484. 

S.  received  the  land  back  in  its  then  con- 
dition, encumbered  with  all  acts  of  the 
United  States  affecting  it,  done  while  in 
their  possession.  Sams  v.  Port  Royal  (S-»  A. 
R.  Co.,  10  Am.  &^  i^ng-  H-  (-'as.  6S3,  15  So. 
Car.  484. 

If  the  notice  served  upon  the  railroad 
company  was  by  authority  of  the  United 
States  government,  it  was  an  admission  of 
the  right  of  the  company  to  the  use  of  tiieir 
road,  binding  upon  S.;  and  his  only  remedy 
is  that  provided  by  S.  Car.  Gen.  St.  ch.  63. 
Sams  v.  Port  Royal  &*  A.  R.  Co.,  10  Am.  &* 
Eng.  R.  Cas.  683,  1 5  So.  Car.  484. 

2.  Illegal  st'izuro  or  <*iitry  on  land.* 
— Ejectment  will  lie  against  a  railway  com- 
pany for  land  over  which  it  has  built  its 
road  without  iiaving  acquired  title  by  con- 
veyance or  condemnation,  or  a  license,  ex- 
press or  implied.  Dodd  v.  St.  Louis  iS^  //. 
R.  Co.,  108  Mo.  581,  18  .V.  IV.  Rep.  1117. 

Where  a  railroad  company,  without  con- 
sent of  the  owner,  takes  and  occupies  real 
estate  as  a  part  of  its  right  of  way  without 
pursuing  the  statutory  method  of  appraise- 
ment and  condemnation,  and  thus  making 
its  possession  rightful,  it  is,  as  all  others 
under  like  circumstances  would  be,  a  tres- 
passer and  cannot  justify  its  possession.  In 
such  case  the  usual  common  law  remedies 
are  available  to  the  owner.  Hull  v.  Chicago, 
B.  Sr'  Q.  R.  Co.,  21  Neb.  371,  32  N.  IV.  Rep. 

*  When  ejectment  will  lie  against  a  company 
for  an  illegal  seizure  and  entry  upon  land,  see 
36  Am.  &  Enc.  R.  Cas.  579,  abstr. 

Ejectment  by  landowner  to  recover  lands 
wrongfully  occupied,  see  note,  38  Am.  &  Eng. 
K.  Cas.  459. 
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i62.^QuoTlNO  Republican  Valley  R.  Co, 
7'.  Fink,  1 8  Neb.  88. 

:t.  Const  met  iii^  roa<l  on  land 
without  authority.*  — An  action  of 
ejectnifiit  can  be  maintained  against  a  rail- 
road comiiany  to  receiver  possession  of  a 
roadbed  in  use  by  the  company,  wliere  the 
same  has  been  taken  without  the  consent 
of  the  owner  and  without  authority  nf  hiw. 
Jacksonville,  T.  ^  K.  W.  A'.  Co.  v.  Aiiaiiis, 
47  Am.  &>  Eii^.  R.  Las,  206,  27  l-'la.  443,  9 
So.  Rep.  2.— Not  following  Cairo  iS:  F". 
R.  Ci).  V.  Tunu-r,  31  Ark.  494;  Provolt  v. 
Chica.no,  R.  I.  &L  V.  R.  Co.,  57  Mo.  256; 
Gray  v.  St.  Louis  &  S.  F.  R.  Co.,  Si  Mo. 
126;  Omaha  &  N.  N.  R.  Co.  v.  Redick,  16 
Neb.  313;  Lawrence  v.  Mcjrgan  s  L.  &  T.  R. 
cS:  S.  Co.,  30  Am.  &  Eng.  R.  Cas.  309,  39  La. 
Anil.  427.  Quoting  McAulay  v.  Western 
Vt.  K.  Co.,  33  Vt.  311. 

Where  a  railroad  company  builds  its  road 
over  land  towhicii  it  has  acquired  no  requi- 
site title  by  condemnation  or  conveyance  or 
license,  ejectment  will  lie.  M'allccr  v.  Chi- 
ca^ro.  R.  I.  &>  /'.  R.  Co.,  57  Jl/o.  275.— Dis- 
tinguishing Provolt  7'.  Chicago,  R.  L  & 
P.  R.  Co.,  57  Mo.  256. — Dlstinguismfd  in 
Evans  7/.  Missouri,  I.  &  N.  R.  Co.,  64  Mo. 
453.  RuviEWKi)  IN  Biadley  v.  Missouri 
Pac.  R.  Co.,  30  Am.  &  Eng.  R.  Cas.  379,  91 
Mo.  493. 

Provided  the  owner  does  not  acquiesce 
in  the  possession  so  taken,  or,  by  airirmative 
acts,  laches,  or  other  conduct,  place  himself 
and  the  railway  company  in  such  a  position 
as  to  make  it  ine(juitable  for  him  to  insist 
ujjon  a  restoration  of  the  possession.  Con- 
duct of  the  character  mentioned  would 
limit  his  recovery  to  the  value  of  the  land 
taken.  Denver  &•  S.  F.  R.  Co.  v.  School 
Dist.  Xo.  22,  14  Colo.  327,  23  Pixc.  Rep.  97S. 
Ejectment  will  not  lie  against  a  railway 
company  to  recover  land  on  which  its  road 
Ls  located  and  operated  after  public  rights 
have  intervened.  Morgan  v.  Lake  Shore  &» 
M.  S.  R.  Co.,  130  nui.   loi,  28  N.   /•:.  Rep. 

54S. 

4. where  entry  and  construc- 
tion were  hy  i»eriniN!si«>n.— If  a  land- 
owner stands  by  and  permits  a  conij)any  to 
construct  a  railroad  across  his  land,  he  can- 
not afterward  maintain  an  ejectment  against 
the  company,  or  a  subsequent  purchaser 
from  the  company.     Kanaga  v.  St.  I.ouis,  L. 

*  Ejectment  against  company  constructing 
road  on  land  without  authority,  see  51  Am.  & 
Enc.  R.  Cas.  386,  abstr. 


&>  W.  R.  Co.,  76  Mo.  207.— Rf.viewf.d  in 
Avery  v.  Kansas  City  &  S.  R.  Co.,  1 1 3  Mo. 
561. 

That  the  owner  of  land  permits  a  railway 
company  to  enter  upon  it  and  construct  its 
rord  does  not  give  the  company  title  to  the 
right  of  way,  or  estop  the  owner  from 
maintaining  an  action  of  ejectment  against 
the  comi)aiiy.  Conger  v.  Burlington  &->  S. 
\V.R.Co.,\\  hnua \U). — Following  Ilii)bs 
V.  Chicago  &  S.  W.  R.  Co.,  39  Iowa  340. 

Ejectment  will  not  lie  on  the  part  of  a 
land(jwner  against  a  railroad  company  for  a 
strip  (jf  land  occupied  as  a  right  <jf  way, 
where  he  has  by  deed,  acquiescence,  or  li- 
cense induced  the  company  to  build  its 
road  on  his  land  and  to  make  permanent 
and  costly  improvements  thereon  ;  and  this 
is  true  although  the  company  has  failed  to 
comply  with  conditions  subsequent  as  to 
the  erection  of  fences  and  cattle-guards  and 
the  like,  contained  in  the  deed  from  the 
owner  to  the  company.  McClellan  v.  St. 
Louis  Or'  H.  R.  Co.,  46  Am.  Sf>  Eng.  R.  Cas. 
501,  103  Mo.  295,  15  S.  If.  Rep.  546.— 
QuoTKD  IN  Avery  7^.  Kansas  City  &  S.  R. 
Co.,  1 13  Mo.  561. 

Where  the  owner  would  be  so  estopped,  a 
purchaser  from  him  with  knowledge  of  the 
facts  is  in  no  belter  condition  ;  and  this  is 
especially  true  where  the  latter  lias  since 
his  purchase,  by  his  acts  and  conduct,  rec- 
ognized the  company's  title.  McClellan  v. 
St.  Louis  &^  H.  R.  Co.,  46  Am.  (£«-  Eng.  R. 
Cas.  501,  103  Mo.  295,  15  ^'.   Jl''.  Rep.  546. 

A  lease  of  lands  abutting  on  a  public 
street  contained  no  restriction  as  to  the 
use  of  the  lands,  except  a  covenant  that 
the  lessees  should  not  sid)let  the  lands 
without  the  written  consent  of  the  lessors. 
Held,  that  the  fact  that  the  lessees  tacitly 
permitted  a  railroad  to  lay  a  track  and 
opeiate  trains  through  the  adjacent  half  of 
the  street,  and  expressly  permitted  it  to  lay 
a  track  and  run  trains  across  the  Icaserl 
premises,  is  evidence  of  a  license  and  not  a 
subk-tting,  and  does  not  entitle  the  lessors 
to  maintain  ejectment  against  the  companv. 
J'ence  v.  .S7.  Paul,  .lA  &•  J/.  R.  Co.,  28  Minn. 
488,  II  A^   W.  Rep.  80. 

o.    or   with«>ut    objection.*  — 

Wiiere  a  landowner,  with  full  knowledge  of 

*  When  acquiescence  in  construction  of  road 
docs  not  estop  owner  from  brinpiiiK  ejectment, 
see  43  Am.  &  Enc.  R.  Cas.  599,  ndstr. 

Laches  of  owner,  see  57  Am.  &  Eno.  R.  Cas. 
303,  abstr. 
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the  facts  and  without  objection,  permits  a 
comp.iiiy  to  expend  large  sums  of  money 
in  the  construction  of  its  roar!  through  his 
huui,  lie  cannot  maintain  ejectment.  Nor 
is  it  material  in  the  apiilicaiion  of  the  fore- 
going rule  that  such  owner's  inieresit  was 
.v.ii)ject  to  a  life  estate  in  another.  Doddv. 
SI.  Louis  &^  H.   A\  Co.,  1 08  .Uo.  581,   18  6'. 

jr.  Kcp.  1 1 17. 

A  railroad  was  completed  in  1S70  upon 
the  grade  seen  by  a  purchaser  at  the  time 
lie  bought  the  land  in  1859,  and  there  was 
accjuiescence  until  March,  1886.  Held,  that 
there  can  be  no  recovery  in  ejectment 
against  the  railroad  company,  although  its 
doed  was  not  recorded  until  twelve  years 
after  tiie  plaintilf's  purchase.  Indiana,  B. 
&0  \V.  K.  Co.  V.  Mdhooin,  33  Am.  &*  i'^ng. 
K.  Cas.  90,  114  Ind.  198,  15  A'.  IL  Kcp.  831. 

O.  or  iiiider  lioen.se. —  A  parol 

license  to  lay  a  track  across  lands  is  revo- 
cable at  the  pleasure  of  the  owner;  and 
where  the  owner  conveys  the  land,  any 
license  created  by  him  is  ended  at  the  will 
of  his  grantee;  therefore  sucli  parol  license 
will  n(jt  protect  the  company  from  an  action 
of  ejectment.  Bfck  v.  Louisinlli',  N.  O.  &» 
T.  A'.  Co.,  65  Miss.  172,  3  So.  Kf/>.  252. 

Although  a  railroad  company  has  a  li- 
cense from  one  tenant  in  common,  eject- 
ment will  lie  by  vne  other  tenant  for  land 
occupied  by  them  for  a  [)urpose  not  author, 
izcd  by  their  charter.  Ciiinlurland  Valley 
A'.  Co.  V.  McLanaltan,  59  Pa.  St.  23. 

In  an  action  brought  by  a  trustee  for  the 
recovery  of  a  strip  of  land  used  by  a  rail- 
road company  under  a  license  from  the  hus- 
band of  the  cestui  que  trust  —/if Id,  that  no 
interference  with  the  terms  of  the  deed 
bi'iiig  alleged  or  proven,  the  plaintiff  could 
not  recover  possession  or  damages  for  its 
detention.  Tiitt  v.  Port  Boyal  &'A.  A\  Co., 
16  So.  Car.  365. 

7. or  <>oiitr:ict  for  ri^^^Iit  ofwaj-. 

— Where  a  party  owning  land  enters  into  a 
written  contract,  by  which  lie  agrees  to 
grant  to  a  railroad  company  a  right  of  way 
over  said  land,  all  subsequent  jjurchasers 
liaving  notice  are  bound  by  the  contract 
and  cannot  maintain  ejectment  against  the 
company.  Tiirpin  v.  Baltimore,  O.  &~>  C.  A'. 
Co.,  10  Am.  &^  /wig.  A'.  Cas.  45,  105  ///.  11. 

Where  an  owner  f)f  land  enters  into  a 
parol  contract  with  a  railroad  conipany, 
authorizing  it  to  take  possession  of  a  por- 
tion of  his  land  for  a  right  of  way  and  to 
construct  its  railroad   across  the  same,  for 


which  the  company  agrees  to  pay  him  §75. 
and  the  company,  with  the  knowledge  and 
consent  of  the  owner,  takes  possession  of 
the  property  and  constructs  its  railroad 
across  the  same,  but  does  not  pay  him  the 
.^75  nor  any  part  thereof,  the  owner  cannot 
then  maintain  an  action  in  the  natuie  of 
ejectment  to  evict  the  railroad  coiniiany 
from  the  premises  and  to  prevent  it  lioin 
using  its  railroad,  hut  his  remedy  is  an 
action  for  the  §75.  Missouri  Pac.  K.  Co.  v. 
Gano,  47  Kan.  457,  28  Pac.  Rep.  155. 

Where  a  title  to  lands  of  which  a  railway 
company  has  taken  possession  under  an 
agreement  with  the  occupier  is  not  in  dis- 
pute, ejectment  will  not  lie  at  the  instance 
of  a  mortgagee  wlio  claimed  compensation 
while  the  parlies  were  treating  for  the  price, 
and  whose  title  was  neither  admitted  nor 
disputed  by  the  company,  which  asked  for 
a  short  delay,  owing  to  the  absence  of  its 
legal  adviser.  In  such  case  the  company 
has  a  right  to  the  undisputcfl  possession  of 
the  land,  under  the  Lands  Clauses  Act  8 
&  9  Vict.  c.  18,  §  124.  Jolly  V.  Wimbledon 
&■>  D.  a:  Co.,  I  B.  <S-  S.  807,  31  Z.y.  Q.  B. 
95,  10  ff.  A'.  253,  5  L.  y.  615. 

8.  Where  time  orperiiiissive  ociii- 
patMMi  lias  expired.  —  Where  express 
permission  is  given  to  a  railroad  company 
to  occupy  certain  land  for  a  term  of  ten 
years,  at  the  end  of  the  term  the  owner  is 
not  estopped  from  terminating  the  permis- 
sion or  grant  and  reclaiming  his  rights  in 
and  to  the  property.  /\'yle  v.  7'e.vas  1^  JV. 
O.  B.  Co.,  3  7>.f.  A/>p.  (C'/<-'.  Cas.)  51 8. — 
Distinguishing  Texas  tSi  St.  L.  R.  Co.  v. 
Jarrcll,  60  Tex.  267. 

U.  CoiLstriictiiif;:  road  in  street  or 
liifj'hway.*— (i)  Ar/cansas. — Where  abut- 
ting lot  owners,  who  own  the  fee  of  a  strcit, 
stand  by  during  a  period  of  three  years  after 
authority  has  been  granted  t(}  a  railroad 
companv  to  construct  its  track  in  the  same, 
they  will  be  deemed  to  have  acquiesced  in 
the  use  of  the  street  for  railroad  purposes, 
and  will  be  estopjied  thereby  from  main- 
taining an  action  of  ejcctntcnt  ai^ainst  the 
comjiany.  /\eic/iert  v.  ..S7.  Pouis  &->  S.  /■'.  A'. 
Co.,  38  .Im.  &*  ICng.  A".  Cas.  453,  51  .Ir/:. 

491,    n    J)".    W.  Rep.    C96,— Dl.SlTNGUISlllNG 

Little  Rock  &  Ft.  S.  R.  Co.  v.  McGehee,  41 


*  Right  of  abutting  owner  to  maiTitain  fject- 
mcnt  against  comiiany  constructiiiK  road  in 
street,  see  40  Am.  &  Enc.  R.  C\8  iQS.iz/'j/r.  See 
also  Stkkeis  and  liiuuwAvs,  218. 
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Ark.  202 ;  Betitonville  R.  Co.  v.  Baker,  45 
Ark.  252. 

(2)  Illinois. — Where  a  railroad  company 
has  cotistructcd  its  road  upon  and  along  a 
public  road,  such  use  and  p'jssession  is  a 
ni.itter  between  tiie  road  aiitliorities  and  the 
railroad  company,  ;•  id  the  riglit  cannot  be 
questioned  in  ejectment  by  the  owner  of 
the  land.  EikiHinhvillc  R.  Co.  v.  Sawyer, 
92  ///.  377. 

(3)  I)ulianii.—hn  action  for  the  recovery 
of  the  possession  of  real  estate  may  Ijc  main- 
tained against  a  railroad  company  occu]jy- 
iug  a  street  in  a  city  by  virtue  of  a  grant 
from  the  city  council.  Sliai  fie  v.  ^7.  Louis 
«S~»  -S".  /•;.  A'.  Co.,  49  liid.  296.— FolJ.DWiNG 
C  .X  V.  Louisville,  N.  A,  cS:  C  R.  Co.,  48 
Ind.  17S.— Foi.l.DWKi)  IN  Terrc  Haute  it  S. 
v..  R.  Co.  V.  Rodel,  10  Am.  &  Eng.  R.  Cas. 
2S4,  89  Ind.  128,  46  Am.  Rep.  164. 

The  owner  of  a  lot  abutting  on  a  street  is 
seised  in  fee  to  the  centre  of  the  street,  sub- 
ject to  the  easement  of  the  public,  and  may 
maintain  ejectment  against  a  railroad  com- 
pany which  constructs  its  tracks  thereon 
without  a  tender  or  payment  of  damages. 
Tcrre  llatite  <S^  .S".  E.  R.  Co.  v.  Rodel,  10  Am. 
6-  /iwi/-.  A'.  Cas.  284,  89  Ind.  128,  46  Am. 
Re/>.  164.— Ari'RoviNO  Peck  v.  Smith,  i 
Conn.  103.  UiSTlNGl"lsniN(;  Cincinnati  f. 
White,  6  Pet.  (U.  S.)  431.  Following 
Sliarpe  v.  St.  Louis  &  S.  E.  R.  Co.,  49  Ind. 
296. 

(4)  Kansas. — Where  a  railroad  is  con- 
structed on  an  established  street  of  a  city, 
under  permission  from  the  city  authorities, 
an  abutting  lot  owner  cannot  maintain  eject- 
ment against  the  comjjany.  Atchison  &>  N. 
R.  Co.  V.  Manlty,  42  Ran.  577,  22  Pac.  Rep. 
567. 

(5)  Kentucky. — Tlie  fee  inland  over  which 
a  public  highway  passes  is  in  the  owner  of 
tiie  abutting  ])ropcrty,  and  he  may  maintain 
ejectment  against  any  person  who  without 
right  appr(i|)riates  the  land  to  his  perma- 
nent use.     I.ouisvilli'  &•  A\  R.  Co.  v.   f.iei- 

fricd,  50  Am.  &*  l:'njf.  R.  Cas.  202,  92  Ky. 
407,  17  .S".  JF.  Rep.  870. — Distinguishing 
Indiana,  B.  &  W.  R.  Co.  v.  Allen,  113  Ind. 
5S1. 

(6)  New  York. — Where  a  railroad  com- 
pany lays  its  track  in  a  street  the  owner  of 
the  fee  may  maintain  ejectment  against  the 
company,  under  the  statutes,  such  occupa- 
tion being  sufficiently  exclusive,  though  that 
portion  of  the  track  is  not  yet  connected 
with  other  portions  of  the  road.     Carpenter 


v.  Oswego  6-  S.  R.  Co.,  24  A^.  Y.  655.— Dis- 
tinguish no  IN  People  V.  Kerr,  27  N.  Y. 
1S8,  25  How.  Pr.  258;  Troy  &  B.  R.  Co.  v. 
Boston,  H.  T.  &  W.  R.  Co.,  7  Am.  &  Eng. 
R.  Cas.  49,  86  N.  Y.  107.  Followkd  in 
Wager  v.  Troy  Union  R.  Co.,  25  N.  Y.  526. — 
Lozier  v.  AW'  York  C.  R.  Co.,  42  Barb.  {N. 
Y.)  465. —  Following  Carpenter  v.  Oswego 
&  S.  R.  Co.,  24  N.  Y.  C55;  Wager  v.  Troy 
Union  R.  Co.,  25  N.  Y.  526.— O'irv  /./>///  Co. 
v.  Rome,  IV.  <S-  O.  R.  Co.,  1 1  Civ.  Pro.  (A*. 
Y.)  239. 

Where  a  company  constructs  its  track 
through  the  streets  of  a  city,  ami  propels  its 
trains  thereon,  not  claiming  any  title  or  in- 
terest therein  except  a  mere  use,  aiul  the 
use  by  the  public  still  contiuiies,  the  streets 
cannot  be  said  to  be  occupied,  within  the 
meaning  of  2  N.  Y.  Rev.  St.  304,  <!  4,  pro- 
viding tliat  ejectment  shall  be  brought 
against  the  actual  occupant.  Redfichf  v. 
Utica  &'  S.  R.  Co.,  25  Pari.  (A'.  Y.)  54. 

Nor  will  ejectment  lie  in  favor  of  one 
claiming  the  fee  to  the  streets,  subject  to 
the  easement  of  the  public,  against  the 
company  on  the  ground  that  it  is  "exercis- 
ing acts  of  ownership  on  the  premises 
claimed,  or  claiming  title  thereto,  or  some 
interest  therein."  Redjield  v.  Utica  <S^  S. 
R.  Co.,  25  liarh.  (A'.    1'.)  54. 

10.  By  coiii]»aiiy  for  iMi.sse.ssioii  4»f 
road,  or  i*iK:lit  of  way.— Ejectment  will 
lie  to  recover  possession  of  a  railroad.  .SV. 
Louis,  V.  <5<-  T.  IL  R.  Co.  v.  Tcrre  Haute 
<S-  /.  A'.  Co.,  33  Fed.  Rep.  440. — Following 
Iron  Mountain  &  H.  R.  Co.  v.  Johnson,  119 
U.  S.  608,  7  Sup.  Ct.  Rep.  339. — Carolina  C. 
R.  Co.  V.  McCaskill,  25  Am.  &^  Eng.  R.  Cas. 
83,  94  A^.  Car.  746. 

Ejectment  will  lie  for  the  recovery  of 
lands  claimed  and  condemned  as  the  road- 
bed and  right  of  way  of  a  railroad.  7V«- 
ftessee  &^  C.  R.  Co.  v.  East  Ala.  R.  Co.,  75 
Ala.  516,  51  Am.  Rep.  475.— Adhered  to 
IN  East  Ala.  R.  Co.  v.  Tennessee  &  C.  R. 
R.  Co.,  29  Am.  &  Eng.  R.  Cas.  363,  78  Ala. 
274.— A'kw  York,  S.  &*  IK  R.  Co.  v.  Trim- 
mer, 46  Am.  &<•  Rug.  R.  Cas.  585.  53  A^.  /.  L. 
I,  20  ////.  Rep.  76U 

.  When  a  railroad  company  brings  eject- 
ment to  recover  lands  granted  it  by  the 
general  government,  and  the  evidence 
shows  that  all  other  steps  have  been  com- 
plied with  to  perfect  its  title,  and  there  is 
no  question  about  the  location  of  the  road, 
or  that  the  government  has  subsequently 
conveyed  it,  or  suffered  it  to  be  pre-empted, 


EJECTMENT,  11-14. 


249 


the  action  will  not  be  defeated  by  mere 
failure  to  record  the  maps  of  the  land  in 
the  proper  county,  as  required  by  tiie  Mis- 
souri act  of  September  20,  I S52.  Ifutinibal 
&>  St.  J.  R.  Co.  V.  Moore,  45  Mo.  443. 

Lands  granted  to  the  state  in  trust  to  aid 
in  the  construction  of  a  railroad  had  been 
fully  earned  by  the  plaintifT  company  and  it 
was  eiiUtled  to  a  patent  therefor  from  the 
United  States.  It  had  also  the  rij.;ht  to  the 
p(jssessi(jn  of  the  lands  by  virtue  of  a  pat- 
ent or  release  from  the  slate,  made  in  j)ur- 
suancc  01  the  original  grant  and  evidencing 
full  compliance  with  tiie  terms  thereof. 
Jhiii,  that  although  the  patent  from  the 
United  States  lias  not  been  issued,  the 
company  might  maintain  ejectment  in  the 
courts  of  Wisconsin  against  persons  mak- 
ing an  unlawful  claim  to  the  lands  under  a 
tax  deed  fair  on  its  face.  Wisconsin  C.  A'. 
Co.  V.  Wisconsin  River  Land  Co.,  71  Wis. 
94,  36  A'.   W.  Rep.  837. 

1  1.  liy  owner  of  land  under  water 
a^:ainst  owner  of  upland.— A  railroad 
company  is  not  an  adjacent  owner  within 
the  meaning  of  the  New  York  statute  al- 
lowing commissioners  of  the  land  olTice  to 
grant  lands  imder  water  to  persons  who 
own  the  adjacent  uplands,  and  therefore 
cannot  maintain  ejectment  to  recover  such 
lands.  New  York  C.  &^  H.  R.  R.  Co.  v. 
Aldridge,  42  A^.  Y.  S.  R.  18,  62  Hun  621.— 
Rkvikwing  Rumsey  v.  New  York  &  N.  E. 
R.  Co.,  114  N.  Y.  423,  23  N.  Y.  S.  R.  928; 
Rumsey  v.  New  York  &  N.  E.  R.  Co.,  40  N. 
Y.  S.  R.  583. 

12.  By  widow  for  land  conveyed 
l»y  deceased  husband.— Ejectment  will 
lie,  after  the  death  of  the  husband,  on  the 
part  of  the  wife  or  her  heirs,  against  a 
railroad  company  claiming  under  the  hus- 
band's deed,  to  recover  of  it  the  land  occu- 
pied by  it  for  railroad  purposes.  Bradley 
V.  Missouri  Pac.  R  Co.,  30  Am.  6^  Eng.  R. 
Cas.  379,  91  Mo.  493,  4  S.  W.  Re/).  427. — 
DlSTINGl'iSKING     AND      NOT      FOLLOWING 

Kanaga  7>.  St.  Louis,  L.  &  W.  R.  Co.,  76  Mo. 
207.  Distinguishing  Provolt  v.  Chicago, 
R.  \.  &  P.  R.  Co.,  57  Mo. 256;  Baker?/. Chi- 
cago, R.  L  &  P.  R  Co.,  57  Mo.  265;  Austin 
7'.  Rutland  R.  Co.,  45  Vt.  240.  Reviewing 
Walker  v.  Chicago,  R.  I.  &  P.  R.  Co  .  57 
Mo.  275;  Armstrong  v.  St.  Louis,  69  Mo. 
309;  Chicago  &  A.  R.  Co.  v.  Smith,  78  111. 
96. 

Nor  do  the  facts  that  the  railroad  prop- 
erty was  foreclosed,  under  a  mortgage,  and 


bought  by  the  defendant  company,  and  that 
it  and  several  other  companies  were  con- 
solidated, and  the  entire  railroad  property 
has  been  mortgaged  for  large  sums  of 
money — perhaps  its  entire  value — consti- 
tute any  estoppel  against  the  p'.ainlifis,  it 
appearing  that  both  they  and  their  ancestor 
have  been  nQn-rcsideiils,  and  it  not  apjjcar- 
ing  that  they  had  knowledge  of  the  matters 
relied  on  as  an  estoppel.  Bradley  v.  Mis- 
souri Pac.  R.  Co.,  30  Afn.  &•  /tntf.  R.  Cas. 
379.  91  .]/o.  493,  4  S.   W.  Rep.  427. 

13.  l>efendant  fiiust  be  in  posses- 
sion.— A  railrcjad  company  may  maintain 
ejectment  to  recover  lands  under  water, 
granted  it  by  the  commissioners  of  the 
land  office  for  the  pur[)osc  of  erecting 
docks,  wharves,  or  piers;  but  ejectment 
will  not  lie  against  one  who  is  not  in  pos- 
session of  the  land,  either  by  himself  or  his 
servant,  though  it  has  been  granted  to  a 
lessee  who  is  in  possession.  Clianiplain  (S~» 
St.  L.  R.  Co.\.  Valentine,  19  Barb.  (A'.  F.) 
484. 

A  railroad  company  that  has  laid  a  track 
consisting  of  iron  rails  securely  fastened  to 
wooden  ties  embedded  in  the  earth,  on 
the  land  of  another,  over  which  trains  of 
cars  pass  and  repass  at  intervals,  has  such 
occupancy  or  possession  of  the  land  as  to 
authorize  an  action  of  ejectment.  Al- 
though a  person  can  walk  over  the  struc- 
ture without  difficulty  the  most  of  the 
time,  it  is,  for  all  the  purposes  of  a  railroad 
operated  by  steam,  at  all  times  in  the  ex- 
clusive possession  of  the  railroad  company. 
Gas  Light  Co.  v.  Rome,  W.  6-  O.  R.  Co.,  \  i 
Civ.  Pro.  (N.  Y.)  239. 

14.  Necessary  title  or  possession 
in  plaintiff. — A  land  company  in  which 
the  fee  of  certain  land  is  held  in  trust  for  a 
perpetual  right  of  way  for  all  railroad  com- 
panies doing  business  within  a  certain  city 
cannot  maintain  ejectment  again«t  one  of 
the  railroad  companies  occupying  such 
right  of  way,  based  on  a  misuser  of  its 
right  of  way,  since  the  defendants,  and 
other  railroads,  were  entitled  to  possess 
and  use  the  land,  and  the  plaintiff  has  not 
the  possession  essential  to  the  maintenance 
of  the  action.  Elyton  Land  Co.  v.  South  Sr* 
N.  Ala.  R.  Co.,  51  Am.  6^  Eng.  R.  Cas.  371, 
95  Ala.  631,  \o  So.  Rep.  270. 

A  railroad  company  whose  franchises  and 
property  have  been  sold  at  a  receiver's  sale 
cannot  recover  a  part  of  its  r-^adbed  situate 
in  one  county  by  an  action  of  ejectment,  on 
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the  j;round  of  fraud  in  the  sale.  AVtc/  Ciis- 
tlr  Northtrn  R.  Co.  v.  AVw  Castle  &^  S.  I '. 
h'.  Co.,  152  /'a.  St.  96,25  ////.  Kip.  173; 
aj/hniini[  1  J 'a.  Dist.  76S. 

Wlicre  a  railway  coinpatiy  assi^,'ns  to  a 
person  from  vvhoiii  it  lias  borrowrd  money 
"the  undertaking;,  and  all  and  sint;ul;ir  the 
rates,  tolls,  and  other  sums  arising  by  virtue 
of  the  act,  and  all  the  estate,  rij^lit,  title,  and 
interest  of,  in,  and  to  the  same,"  the  deed 
flois  not  coiive}'  any  interest  in  the  land  of 
the  comp.iny  so  as  to  entitle  the  mfjrti-iai^ee 
10  maintain  ejectment.  Myatt  v.  St.  llt'luis 
&•  A',  ci.  A'.  Co.,  I  (/.  il^  />.  663,  2  Kiu't-iij.  Cas. 
756,  2  0.  />'.  364,  fi/ur.  641. 

Where  land  had  heen  taken  hy  a  com- 
pany for  the  purposes  of  tlieir  railway  gn- 
der  9  Vict.  c.  Si,  §  30,  and  16  Vict.  c.  99  pro- 
vidinj^  for  oljlairunt;  lands  for  railway  pur- 
poses both  hy  purchase  and  arbitration,  the 
company,  in  ejectment  brought  by  tiicm, 
can  rely  on  the  title  of  their  grantors. 
(;n;it  li'esttrn  K.  Co.  v.  Liit::,  32  U.  C.  C  P. 
iU>. 

A  railroa'l  company  leased  all  its  prf)p- 
erty,  including  certain  real  estate  in  which 
it  held  but  an  equitable  title.  Afterward 
it  procured  a  conveyance  of  the  legal  title, 
and  the  pro|)erty  was  sold  un<Ier  execution 
on  a  judgment  against  the  lessor,  obtained 
after  the  d.ite  of  the  deed  conveying  the 
legtd  title  to  the  property.  //<•/</,  that  the 
purchtiser  at  the  execution  sale  could  not 
maintain  ejectment  against  the  lessee  for 
the  property.  S/:tii»iorc  v.  /'itts/>iiri;/i,  C.  &^ 
St.  I..  R.  Co.,  \\2  U.  S.  33,  5  Sup.  Ct.  Rep.  9. 

The  owner  of  land  gave  a  railway  com- 
pany a  bond  for  a  deed  for  a  strip  of  land 
over  his  premises,  to  be  given  on  the  per- 
formance of  certain  conditions,  which  were 
performed,  and  a  different  company  operat- 
ing the  road  was  sued  by  him  in  ejectment. 
It  was  objected  that  the  <lefendant  had  not 
shown  either  a  lease  or  a  deed  for  the  right 
of  way  from  the  r)riginal  company.  Held, 
that  the  rii;hts  of  the  defendant  coidd  nf)t 
com  ern  the  jjlaintilf,  who  must  recover,  if 
at  all,  on  the  strength  of  his  own  title,  and 
that  tiie  bond  was  a  good  defense  to  the 
action.  Kir  by  v.  U'afuis/t,  St.  /,.  &^  P.  R.  Co., 
109  ///.  412. 

The  plaintiff  was  bounded  by  the  "cast 
bound  of  the  Maine  Central  railroad."  To 
give  him  the  quantity  of  the  land  described 
in  his  deed,  he  must  overlap  the  railroad 
jnst  half  a  rod.  The  deed  to  the  railroad 
was  not  acknowledged,  although  actually 


recorded,  and  the  plaintiff  had  no  actual 
notice  of  the  true  location  of  the  east  side 
line  of  the  railroad  when  he  took  his  deed. 
//»•/(/,  in  an  action  to  recover  that  half-a-rod 
strip  from  the  railroad  company,  that  judg- 
ment must  be  entered  for  the  defendant. 
JSryaut  v.  Maine  C.  R.  Co.,  T)Me.  312,  9  Atl. 

Rep.  llf^. 

.\  landowner  conve\ed  a  lot  for  court- 
house purposes,  with  a  i)rovisi(jn  that  it 
should  revert  to  him,  his  heirs  or  assigns, 
if  It  ceased  t<;  be  used  f(jr  said  purpose. 
]5y  several  mesne  conveyances  the  tract  of 
land  jjassed  to  plaintilf.  The  court-house 
was  removed  therefrom,  and  the  commis- 
sioners cciuveyed  it  to  the  defendant  railr(jad 
company,  who  entered  upon  it  about  thirty 
years  after  i)laintilf  went  into  possession. 
Held,  that  he  could  maintain  ejectment 
against  the  company.  Sfiiesv.  Rome,  If.  &* 
O.  R.  Co.,  39  N.  V.  S.  R.  764,  61  J/im  619,  15 

N.  y.  Slip/'.  348. 

15.  Stirvival  «f  cause  of  action. — 

Where  a  railroad  company  enters  upon 
land  without  regular  condemnation  pro- 
ceedings, and  the  owner  dies  while  the 
company  is  in  its  possession,  any  right  of 
action  for  damages  lor  withhohling  the 
land,  and  for  use  and  profits  up  to  the  lime 
of  the  death  of  the  owner,  ptisses  to  his  ex- 
ecutors as  part  of  the  personalty  ;  but  the 
right  to  recover  the  land  with  the  rents  and 
profits,  with  damages  for  withholding  it 
since  the  owner's  death,  is  in  his  devisees. 
Hotclikiss  V.  Auburn  Sr^  K.  R.  Co.,  36  liarb. 
(N.  Y.)  600. 

The  rule  that  a  cause  of  action  f'  ■  ' 
in  tort— for  instance,  an  entry  into  th 
of  another,  and  the  unlawful  withli  ig 
from  him  the  possession  thereof — is  |  r- 
sotial  to  the  tortfeasor,  and  that  it  dies  wiiii 
his  person  and  cannot  at  common  law  be 
continued  against  his  grantee  by  a  transfer 
of  his  interest  in  such  real  property — applied 
where  a  railroad  company  made  the  ttjrtious 
entry.  Moselev  v.  Albany  Northern  R.  Co., 
\^llow.  Pr.  (A',  r.)  71. 

Where  all  of  the  right,  title,  and  interest 
of  a  railroad  company  in  its  property  is  con- 
veyed, pending  an  action  of  ejectment 
against  it,  and  the  purchasers  gf)  into  pos- 
session, the  original  cause  of  action  does 
not  survive  as  against  the  succeeding  pur- 
chasers, nor  can  they  be  substituted  as  de- 
f(;iMl-ants.  But  entering  ujion  the  premises 
by  the  purchasers  and  holding  them  as 
against  the  plaintilf,  constitute  a  new  cause 
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of  action.    Moseky  v.  Albany  Northern  R. 
Co.,  \\IIow.  Pr.  (A'.  Y).  71. 

II.  GROUNDS  OF  DEFENSE. 

10.  Ill  {;«'»«ral.— A  railroad  company, 
having?  constructcfi  its  roa<l  llirout;!!  plain- 
titl's  lands,  without  objection  by  him,  under 
ail  executory  contract  for  the  puichasc  of 
tin;  rii,'hl  of  way,  cannot  dcftMi  an  uction  of 
ejcclincnt  founded  on  his  le^^d  'iile,  by 
proof  of  facts  wliich  would  constitute  an 
e( suitable  estoppel.  Ihopi'r  v.  Columbus  &• 
W.  R.  Co.,  2()  .liu.  &^  Kiii,^.  A'.  Ciis.  540,  78 
^11,1.  213.— Nor  loi.l.owiNfi  New  (Jrlean.s  & 
S.  K.  Co.  ?'.  Jones,  68  Ala.  48  ;  I'ollard  v. 
Maildo.x,  28  Ala.  321. 

Where  a  railroad  company  by  printed 
c;irculars  induces  a  person  to  jjo  upon  iis 
lands,  with  a  riylit  to  purchase  on  certain 
terms  and  conditions,  tlic  accejitance  of  the 
nlfrr  constitutes  a  contract  of  sale,  anrl  es- 
lal)l'';'ies  the  relation  of  vendor  and  vendee, 
and  prevents  the  C(;mpany  from  maiiitain- 
ini;  ejectment  a^'ainst  such  f)erson,  where 
the  |)urciiase  is  not  completed  tlirouj^h  the 
fault  of  the  company.  Southern  Pnc.  R.  Co. 
V.  Terry,  26  Am.  &^  Eui:;.  R.  C<is.  532,  70 
Cil.  484,  1 1  Pac.  Rep.  769. 

The  fact  that  a  railroail  company  may 
have  a  ves.cd  rit^ht  to  the  use  of  one  or 
more  ttacks  upon  a  public  street  will  not 
CDiistitnte  a  bar  to  an  action  in  ejectment 
for  the  street  by  a  city,  where  the  company 
denies  the  city's  title.  The  reciprocal 
rinliis  of  the  parties  in  such  a  case  can  be 
(It  rine<I  in  the  jiifij^ment.  St.  Louis  \.  Mis- 
souri J'ac.  R.  Co.,  1 14  Jl/o.  13,  21  S.  IV.  Rep. 
202. 

Where  two  deeds  to  different  vendees 
were  made  by  the  same  grantor,  both  cover- 
inij;  the  premises  in  dispute,  the  younj,'er 
recorded  in  time,  and  the  older  not,  and  the 
oldc  ndjraced,  together  wilh  the  premises 
in  dis[)Ute,  the  right  of  way  for  a  railroad 
tliiougli  aiul  over  the  original  lot  of  land  of 
which  said  premises  constitute  a  small  part, 
and  where  the  younger  deed  indicated  upon 
its  f:i  (•  that  the'railroad,  and  a  depot,  and  a 
swi  .  h  or  turnout,  were  already  constnictcd, 
or  in  process  of  construction,  on  the  right 
of  way,  when  the  younger  deed  was  made, 
and  where  actual  adverse  possession  by  the 
railroad  company,  even  of  the  premises  in 
dispute,  under  the  older  deed,  was  open  and 
continuous  for  more  than  seven  years  before 
the  defendant  in  ejectment  or  any  other 
person  entered  tliereon,  and  where  the  de- 


fendant fails  to  connect  his  alleged  title  or 
claim  of  right  with  the  grantee  in  the 
younger  deed,  and  where  it  does  not  appear 
that  such  grantee  i>T  any  person  entitled  to 
claim  under  liim  lias  ever  attempted  to  en- 
ter uptjii  the  premises, or  icj defeat  the  (jldcr 
Conveyance,  the  ilefeiidant  cannot  avail  him- 
self by  tin-  recording;  of  the  younger  deed  to 
bar  a  recovery  in  ejcLtmeiit  by  tlie  railioiid 
(company,  th(;  first  vendee.  Riley  v.  ."South- 
western R.  Co.,  I  .flm.  &^  Kiii^.  R.  Cas.  345, 
63  C,a.  325. 

17.  l*rior  titio  or  iM}>lii  of' posscs- 
sioii  ill  (IvIViidaiit.-In  ifjectment  plain- 
tiffs claimed  title  under  administrator's  sale 
of  land  for  the  payment  of  debts  of  a  dece- 
dent; defendant  claimed  under  (trior  con- 
demnation proceedings  against  tin  heirs  of 
the  same  decedent.  Held,  that  the  hitler 
title  shoidd  prevail.  Kane  v.  h'ansas  City, 
Ft.  S.  &^  M.  R.  Co.,  112  Mo.  34,  20  .s'.  //"'. 
AV/.  532. 

Ill  defense  of  an  action  of  ejectment  by 
a  settler  on  government  lands  against  a 
railway  comjiany  to  recover  the  hind  where- 
on the  company's  road  is  located,  it  is  com- 
petent for  the  defendant  to  show  that  prior 
to  the  plaintilT's  settlement  it  comi)lied  wilh 
the  requirements  of  ihe  act  of  congiess  of 
March  3,  1S75,  granting  to  railroad  com- 
panies the  right  of  way  over  the  public 
lands  ;  and  it  is  sufficient  if,  from  an  ins[)ec- 
tion  and  construction  of  the  dociinients 
ofTered  in  evidence,  it  appears  that  such 
compliance  was  prior  to  tlie  settlement,  al- 
though the  exact  date  does  not  appear. 
Frizzelle  v.  Ore-^on  R.  &^  A'.  Co.,  22  Ore^. 
463,  30  Pac.  Rep.   313. 

18.  Infirmity  of  plaint ifP.s  tidv.— 
The  right  of  a  plaintifT  to  receiver  in  eject- 
ment must  rest  upon  the  strength  of  his 
own  title,  unless  the  defendant  is  estopjied 
from  questioning  it.  A  landowner  con- 
veyed ;t  right  of  way  to  a  railroad  company, 
and  the  road  was  afterwards  sold  uiuler 
foreclosure  proceedings,  and  after  two 
mesne  conveyances  came  to  defendant  com- 
pany. Plaintiff  in  ejectment  claimed  title 
derived  from  the  common  source  under  a 
deed  subsequent  to  the  granting  of  the 
right  of  way,  but  his  immediate  grantor, 
who  was  third  from  the  common  source  of 
title,  conveyed  to  plaintifT,  sul)ject  to  the 
original  right  of  way  conveyed  to  the  com- 
pany. Held,  that  the  company  was  not 
estopped  from  setting  up  that  plaintill  took 
no  title  to  the  land  under  the  deed.    But- 
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/^r)'  V.  Rome,  I!'.  .S-  C.  /v'.  Co.,  14  A^.  F.  5. 
A'.  131. 

1J».  Title  in  third  person. — Wliere  a 
railroad  company  is  sued  in  ejectment,  it 
cannot  set  up  as  a  defense  an  outstanding 
title  in  a  third  person  which  is  barred  by 
twenty  years'  adverse  possession  by  plain- 
tilT,  Chapman  v.  Dtlaunxrc,  L.  iS-*  //'.  A'. 
Co.,  3  Lans.  (W   Y.)  261. 

20.  Orciipation  under  elninr  or 
eolor  «>!'  title. — In  accpiiring  land  for  tlie 
pur[)ose  of  the  Genesee  Valley  canal  the 
stale  acquired  the  fee,  and  therefore  the 
al)andonment  of  the  canal  did  ncjt  cause 
the  land  to  revert  to  the  former  owners ; 
and  when  the  land  was  sold  to  defendant 
railroad  coinjjany,  pursuiint  to  N.  Y.  Act  of 
1877,  ch.  404,  §  3,  the  oris^inal  owner,  when 
sued  in  ejectment,  could  not  claim  the  land 
as  having  reverted  to  liim  during  the  time 
of  the  abandonment,  nor  by  reason  of  liav- 
iiig  it  inclosed  and  occupied  during  tlie 
statutory  limit,  as  the  statute  of  limitations 
C')uld    not  run  against  the   state.     Geneice 

Vall.y  C.  A'.  Co.  v.  Sla/g/it,  17  A^  ]'.  .S".  K. 
241,  49  Hun  35,  14  Civ.  Pro.  420,  i  A^.  Y. 
Sit  pp.  554. 

m    PROCEDURE. 

21.  Demand  of  possession— Notice 
to  quit. — Where  a  railroad  company  enters 
\\\Min  private  lands  witliout  permission  and 
constructs  its  track,  there  exists  no  privity 
of  contract  nor  estate  between  the  owner 
and  the  company,  or  its  successor,  or  a 
company  with  wliich  it  consolidates,  so  as 
to  make  such  consolidated  company  the 
tenant  at  sufTerance  of  the  owner,  and  it  is 
not  necessary  that  he  should  demand  the 
premises  before  bringing  ejectment.  Gas 
l.ii^/it  Co.  V.  AVwif,  IV.  &*  O.  A'.  Co.,  II  Ctv. 
/V  >.  (A',  r.)  239. 

In  such  a  case  the  plaintif .  if  he  succeeds, 
is  entitled,  as  damages,  to  the  absolute 
value  of  (he  use  and  occupation  of  said 
land  for  the  period  it  was  in  possession  of 
tiie  railroad  company,  and  the  defendant  is 
not  liable  for  the  depreciation  in  the  value 
of  the  land  caused  by  the  laying  of  the 
track.  Gas  Light  Co.  v.  Rome,  IV.  &*  O.  A'. 
Co.,  1 1  Civ.  Pro.  {N.  Y)  239. 

Where  the  entry  of  a  railway  upon  land 
is  with  the  assent  of  the  owner,  or  is  made 
under  proceedings  properly  instituted  for 
its  condemnation,  and  the  consent  of  the 
owner  can  be  presumed,  though  the  con- 
demnation money  has  not  been  paid,  the 


corporation  will  be  entitled  to  notice  to 
quit  before  ejectment  will  lie.  Smith  v. 
Chicrgo,  A.  &^  St.  L.  K.  Co.,  67  ///.  191. 

"11.  Summons  sind  return  of  ser- 
vice.— Where  a  sheriff  impioperly  returns 
a  writ  of  summons  in  eiectmeni,  with  an 
affidavit  that  the  defendant  was  actually  in 
possession  of  the  premises  chimed,  or  some 
part  thereof,  the  alTidav't  is  part  of  the  re- 
turn to  the  writ,  and  may  be  shown  to  be 
untrue.  In  such  case  the  proper  practice  is 
to  ap[)ly  to  the  court  to  set  aside  the  return 
in  that  respect.  And  if,  en  the  hearing  of 
such  application,  it  appears  that  the  defend- 
ant was  not,  at  the  time  of  issuing  tlie  sum- 
mons, in  possession,  the  court  will  permit 
liim  to  disclaim,  and  will  set  aside  the  return 
to  that  extent,  upon  condition  tliat  he  per- 
mits the  plaintiff  to  take  judgment  by  de- 
fault for  the  recovery  of  the  premises,  leav- 
ing the  plainiiflf  to  recover  his  C(jsts  in  an 
action  for  mesne  profits.  Ste^cart  v.  Cam- 
den &>  A.  A'.  Co.,  33  A'.  /  L.  115. 

23.  Parties.— A  purchaser  of  title  to 
land  the  siiljject  of  an  ejectment,  after  suit 
brought,  will  not  be  made  a  party  to  the 
action.  Pennsylvania  Canal  Co.  v.  Central 
iron  Works,  7  Phila.  {Pa.)  662. 

2-1.  Uule  to  plead.— The  New  York 
statute  (2  Rev.  St.  231,  §  12),  regulating  the 
commencement  of  the  action  of  ejectment, 
does  not  apply  to  corporations.  Therefore, 
where  a  >  .poration  is  sued  in  ejectment, 
and  is  served  by  summons,  a  rule  to  plead, 
and  notice  thereof  ind  )rsed  on  the  declara- 
tion, and  served  on  the  company,  is  regular. 
Baker  v.  Long  Island  K.  Co. ,  i  Ho'ii'.  Pr.  {N. 

l'.)2I4. 

2o.    Declaration    or    comiilaint.— 

An  action  of  ei.ectment  cannot  be  com- 
menced against  a  corporation  by  declara- 
tion, but  oiilv  by  summons.  Brown  v. 
Syracuse  &*  U.  R.  Co.,  5  HilP{N.  )'.)  554. 

A  defendant  in  ejectment  is  entitled  to 
have  the  premises  cfaimed  described  with 
so  much  particidarity  that  he  may  know 
the  boundaries  thereof.  This  information 
he  is  entitled  to  before  he  pleads,  and  if  the 
summons  and  declaration  are  defective  in 
this  respect,  an  amendment  will  be  ordered 
by  the  court,  or  a  judge,  on  ajiplication 
therefor.     Stewart  v.  Camden  &^  A.  R.  Co., 

33"V.  Z-^.  >'5. 

in  an  actton  to  recover  the  possession  of 
real  estate,  if  the  real  estate  can  be  identi- 
fied from  the  description  in  the  complaint, 
the  description  will  be  sufficient.    Indiar- 
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apolis  M.  <S-  C.  Union  v.  Cleveland,  C,  C. 
dr- 1.  A'.  Co.,4S  tiid.  281. 

As  the  mere  survey  ond  location  of  the 
line  of  a  railroiid,  made  twenty-five  years 
ago,  cannot  be  »p[)oscd  to  have  left  such 
visible  marks  as  would  enable  one  to  trace 
it  without  the  aid  of  the  engineer's  report 
and  chart,  even  if  it  could  be  done  with 
such  aid,  such  a  description  in  the  com- 
plaint ill  an  action  of  ejectment,  brought  to 
recover  the  track  or  roadbed  of  the  rail- 
road, without  more,  is  'oo  indefinite,  and  is 
therefore  insufficient  to  authorize  a  recov- 
ery. Tennessee  6^  C.  K.  Co.  v.  East  AFa.  R. 
Co.,  75  Ala.  516  51  Am.  Rep.  475. — Ap- 
proving Central  Pac.  R.  Co.  v.  Benity,  5 
Sawy.  (U.  S.)iiS. 

Nor  is  the  description,  in  such  complaint, 
of  that  part  of  the  right  of  way  lying  out- 
side of  the  graded  track  sufficient  to  au- 
thorize a  recovery  thereof,  when  its  dimen- 
sions are  not  given.  Tennessee  &*  C.  R.  Co. 
V.  East  Ala.  R.  Co.,  75  Ala.  516,  51  Am. 
Rep.  475. 

Where,  however,  the  averments  of  the 
complaint  show  that  the  railroad  track  was 
not  only  surveyed  and  located,  but  was 
cleared  of  timber  and  graded,  with  excava- 
tions and  embankments,  and  a  superstruc- 
ture over  which  locomotives  and  cars  were 
running,  and  that  it  extended  from  one 
<,Mvcn  point  to  another,  and  was  the  only 
railroad  between  those  points,  the  descrip- 
tion is  sufficient  to  authorize  a  recovery. 
Tennessee  &*  C.  R.  Co.  v.  East  Ala.  R.  Co., 
75  A/a.  516,  51  Am.  Rep.  475. 

A  complaint  in  ejectment  for  land  de- 
scribed by  reference  to  moimments  need  not 
aver  positively  the  existence  of  such  monu- 
ments. Thus,  when  the  land  is  desciibed 
as  all  that  part  of  a  designated  lot  lying 
within  ,00  feet  on  either  side  of  a  certain 
railroad  track,  it  is  no  objection  to  the 
complaint  that  it  does  not  positively  aver 
that  there  is  such  a  track  on  the  lantl. 
May  V.  First  J)iv.  St.  P.  iS-  /'.  A'.  Co.,  26 
Minn.  74,  I  .V.   W.  Rep.  584. 

A  declaration  in  ejectment  describing  the 
premises  as  "  a  certain  lot  of  land  lying  in 
the  town  of  A.,  in  the  county  aforesaid,  be- 
ing tiie  piece  of  land  near  the  railroad  de- 
pot in  said  town  upon  which  defendant  has 
erected  a  iiumii-house  and  appliances  for 
the  i)nrp()se  of  siipplyi,ig  its  engines  with 
water  " — held,  on  demurrer,  sulficiently  cer- 
tain. Carter  v.  Chesapeake  &^  O.  R.  Co.,  26 
IV.  Va.  644. 


A  complaint  for  the  recovery  of  land  is 
not  bad  on  demurrer  for  failing  to  allege  a 
right  in  plaintiff  to  the  possession  of  the 
premises,  the  complaint  having  stated  that 
the  plaintiff  was  seised  in  fee,  and  tiiat  tl.e 
defendant  unlawfully  withheld  from  plain- 
tiff the  possession  thereof.  Wihiiivi^ton, 
C.  (&j  A.  R.  Co.  V.  Garner,  27  So.  Car.  50,  2 
S.  E.  Rep.  634. 

Action  of  ejectment  for  possession  of  an 
undivided  interest  in  a  tract  of  land.  Held, 
that  it  was  not  necessary  to  allege  in  the 
complaint  that  the  dc''pndant  had  not,  since 
its  entry  upon  the  ;  .emises,  acquired  the 
right  to  the  posscssio  '  by  condemnation  for 
the  purpose  of  its  road.  This  would  be  a 
matter  of  defense  to  be  ret  up  by  answer. 
Neither  was  it  necessary  to  allege  that  de- 
fendant was  not  the  owner  of  tiie  other  un- 
divided interest,  or  in  [)ossession  under  such 
owner.  This  would  also  be  a  matter  of  de- 
fense, even  if  the  complaint  did  not  allege 
facts  which  would  amount  to  an  ouster  of 
a  tenant  in  common  by  his  co-tenant,  llen- 
nessy  v.  St.  Paul,  M.  (S^•  M.  R.  Co.,  10  Am. 
&r*  Eng.  R.  Cas.  112,  30  Rlinn.  55,  14  A^.  W. 
Rep.  269. 

20.  Pica  or  answer.— The  general 
rule  is  that  in  order  to  make  out  a  title  by 
adverse  possession,  the  person  so  claiming 
must  claim  itle  to  the  premises  as  against 
all  others;  but  in  the  western  states,  where 
titles  are  derived  from  the  general  govern- 
ment, if  a  party  claims  title  to  lands  against 
all  persons  but  the  United  States,  it  is  suffi- 
cient. So  where  a  railroad  company  sues 
in  ejectment  to  recover  lands  granted  it  by 
the  general  government,  an  admission  in 
the  answer  that  the  title  is  in  the  United 
States,  is  not  inconsistent  with  a  plea  of  the 
statute  of  limitations.  Northern  Pac.  R. 
Co.  v.  Kraniih,  52  Fed.  Rep.  911. 

Under  Cal.  Civ.  Code,  ^  299,  providing 
that  a  corporation  shall  not  maintain  or  de- 
fend any  action  or  proceeding  in  relation  to 
jiroperly,  unless  its  articles  of  incorporation 
are  filed  in  the  county  where  the  proiierty 
is  situate,  where  a  railroad  company  sues  in 
eject'iier.t,  the  fact  that  such  articles  are  not 
filed  in  the  county  where  the  land  is  situate 
is  not  a  defense,  unless  raised  by  answer ; 
and  where  this  is  not  done,  the  company 
may  recove,  without  proof  of  the  filing  of 
such  articles.  Southern  Pac.  R.  Co.  v.  Pur- 
cell,  77  Cal.  69,  18  Pac.  Ref>.  886. 

An  answer,  in  an  action  to  recover  real 
estate,  alleged  that  the  defendant,  a  railway 
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compai.y,  'vas  granted  a  license  by  tlie  plain- 
tiff to  construct  and  operate  a  railway  upon 
such  real  estate,  under  an  agreement  that 
the  damages  thereto  would  thereafter  be 
settled,  and  that,  acting  upon  such  license, 
the  defendant  c<jnstructed  a  railway  thereon, 
and  expended  large  sums  of  money,  ofwiiich 
the  defendant  had  knowledge.  //(•/./,  that 
said  answer  is  sLillicicnt  on  dcnuiirer,  and 
that  it  was  not  necessary  to  allege  to  what 
othcer  or  agent  of  the  company  such 
license  was  given.  Hiicluiiuin  v.  l.ogans- 
porl,  C.  &>  S.  IV.  R.  Co..  7\  Iiuf.  265.— Foi.- 
i.oWKi)  IN  Kvansville  &  T.  H.  R.  Co.  -o. 
Nye,  1 13  In;l.  223. 

Ill  an  action  by  the  attorney-general, 
ujion  the  relation  of  the  bursar  of  Toronto 
uriiversity,  tf)  recover  possession  of  certain 
lands  claimed  to  be  vested  in  the  crown  for 
the  benefit  of  the  university,  the  defend- 
ants pleaded  that  the  said  lands  had  been, 
with  the  assent  of  the  university  anJ.  bur- 
sar, taken  possession  of  by  them  for  the 
purposes  of  their  railway  under  their  statu- 
tory powers,  and  that  they  had  since  re- 
tained and  tiien  were  in  possession  thereof, 
and  they  also  pleaded  the  statute  of  limita- 
tions. Hihi,  that  it  was  not  necessary  to 
set  out  specifically  the  statutes  alluded  to, 
in  the  various  proceedings  connected  with 
the  expropriation  of  the  land.  Attorney- 
General  ^.  Miit/und  K.  Co.,  3  Ont.  511. 

27.  What  (|ii<>sti<»iiN  aru  involved.— 
Where  a  raihoaci  company  is  sued  in  eject- 
ment, and  the  complaint  charges  that  the 
land  is  held  by  the  defendant  as  a  railroad 
corjjoration,  antl  the  answer  admits  such 
possession,  it  is  substantially  admittmg  the 
corporate  existence  of  the  defendant,  and 
no  issue  can  be  made  as  to  such  existence. 
Cliapntan  v.  Ih'lauhire,  L.  &^  IV.  A'.  Co.,  3 
Liuis.  (X.   y.)  261. 

Where  a  railroad  company  is  sued  in 
ejectment,  and  it  appears  that  it  has  ac- 
(|uired  tiie  land  under  the  right  of  eminent 
domain,  the  court  is  not  called  upon  to 
decide  in  that  action  whether  or  not  the 
plaiiilill  has  a  remainder  after  the  corpo- 
rate existence  of  tiie  company  shall  termi- 
nate, if  that  time  ever  comes.  Jiot^e  v. 
iXew  Vor/c  C.  &•  //.  /\\  A'.  Co.,  56  //nn  (jo,  29 
a:  )'.  S.  A'.  475.  9  A'-  1'.  >'"//.  158. 

Wliere  an  action  is  brought  to  recover 
land,  the  plainiilT  claiming  title  under  a 
government  grant  to  aid  in  the  construction 
of  railroads,  and  the  defendant  sets  up  a  title 
under  a  patent   from    the    United    States, 


issued  subsequent  to  the  filing  of  the  map 
of  the  definite  location  of  the  road,  but 
issued  on  a  pre-emption  claim  made  prior 
thereto,  the  plaintiff  cannot  contest  the 
t>ona  fides  of  the  pre-emption  setlletiient 
under  which  defendant  claims.  That  can 
only  be  done  l)y  the  general  government. 
Sioux  City  &>  I.  F.  T.  L.  &^  L.  Co.  v. 
Griffey,  143  U.  S.  32,  12  Sup.  Ct.  Rep. 
362. 

28.  Kviclciicc— The  existence  of  a  cor- 
poration plaintiff  is  sufficiently  proved  by 
a  recital  m  the  United  States  patent,  upon 
which  the  action  is  brought,  that  the  plain- 
tiff is  "  a  corporation  existing  under  the  laws 
of  the  state."  Southern  Pae.  R.  Co.  v.  I'ur- 
cell,  77  Col.  69,  iS  J\ie.  Rep.  886. 

In  ejectment  by  the  successor  in  interest 
of  thfe  Central  Pacific  R.  Co.  to  recover 
possession  of  a  strip  of  land  forming  part 
of  the  right  of  way  granted  to  the  company 
by  congress,  evidence  is  not  admissible  to 
show  possession  of  the  land  by  the  prede- 
cessors of  the  defendant  prior  to  the  rail- 
road grant,  and  that  they  were  qualified 
pre-emptors,  if  it  appears  that  none  of 
them  procured  title  10  the  land  before  it 
was  granted  to  the  railroad  company. 
Southern  Pae.  Co.  v.  Burr,  86  Cat.  279,  24 
}  ae.  Rep.  1032. 

The  defendant,  by  the  fifty-first  section 
of  the  practice  act  of  1855  (Nix.  Dig.  N.  J. 
671),  may  give  in  evidence  under  the  statu- 
tory plea,  which  amounts  to  the  general 
issue,  any  title  which  confers  a  present  right 
of  possession.  Under  that  plea  che  defend- 
ant may  avail  himself  of  any  defense  that 
could  be  made  under  the  general  issue,  by 
the  former  proceedings  in  ejectment.  Ste7u- 
art  v.  Camden  &•  A.  R.  Co.,  33  N.J.  L.  1 1  5. 

A  railroad  company  being  sued  in  eject- 
ment offered  in  evidence  the  proceedings 
before  a  county  judge,  whereby  it  obtaiiud 
title,  wiiich  were  objected  to,  and  i)laintiff 
offered  to  prove  that  both  the  recitals  and 
record  were  untrue  in  every  particular;  but 
this  evidence,  on  objection,  was  excluded 
on  the  ground  that  the  record  was  conclu- 
sive. //(■/(/,  that  the  plaintiff  should  have 
been  permitted  to  prove  that  the  county 
judge  had  no  jurisdiction;  and  the  exclu- 
sion of  such  evidence  could  not  be  sus- 
tained on  the  ground  that  the  offer  to  prove 
the  record  untrue  was  loo  genet  til  because 
it  embraced  other  than  jurisdictional  facts, 
when  no  such  objection  was  made  at  tiie 
trial.    Adams  v.  Saraioxa  i^  W,  R,  Co.,  10 
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A'.  V. 328 ;  reversing  1 1  Barb. 414.— Quo ikd 
I.N  People  V.  Hutton,  18  Hiin  (N.  Y.)  116. 

21>.  Uurdeii  of  proof.  —  Under  Ky. 
Code,  §  125,  providing  that  in  actions  for 
tlie  recover}  of  land,  the  answer  must  de- 
scril)e  the  part  claimed  by  the  defendant, 
so  that  it  may  be  identified,  but  the  making 
of  such  description  shall  not  cast  the  bur- 
den on  the  (icfondaiit  of  ()roving  his  rigiit 
to  the  land,  where  a  railroad  company  is 
sued  to  recover  land  occupied  by  it  for  a 
rij;lit  (if  way,  and  the  |)laintitT  admits  con- 
veying a  riglit  of  way,  but  not  at  tlie  point 
where  the  mad  was  constructed,  the  burden 
of  proof  does  not  siiift  to  the  company 
where  it  sets  up  ownership  and  files  the 
conveyance  made  by  plaiiitilT.  Owciishoro, 
I'.  R.  &»  G.  R.  R.  Co.  V.  liarki-r,  {Ky.)  22  .V. 
\V.R,p.^\. 

30.  InstnictionstotlH' jury.— Where 
th';  real  owner  of  land  granted  to  defend- 
ant by  one  who  had  no  title  subseipicntly 
brings  ejectment  against  the  railroad  com- 
pany for  the  land  ()(CU[)ied,  and  there  is 
submissible  evidence  that  the  company's 
agent  had  knowdedge  of  the  plaintitl's  title 
when  he  procured  the  grant  of  the  right  of 
way,  binding  instructions  to  find  for  the 
defendant  would  be  error.  Rhliarth  v. 
Buff  ah,  N.  v.  &-  r.  R.  Co.,  137  Pa.  St.  524, 
19  .///.  AV/.  931. 

In  an  action  by  the  owner  of  tiic  fee  to 
recover  land  used  by  a  railroad  c  ■  upany  for 
its  roadbed,  where  defendant  chilH  ed  only 
a  riglit  of  possession,  the  presiding  judge 
charged  the  jury  that  the  iilaintid  had  the 
title,  and  they  inu?t  find  for  him  the  land 
in  dispute  and  damages.  //<•/</,  erroneous, 
as  the  title  does  not  necessarily  carry  with 
it  the  right  of  possession ;  and  for  such 
error  a  new  trial  was  granted.  Tutt  v.  Port 
Roj'ii/ &^  A.  R.  Co.,  16  .SV;.  Car.  365. 

31.  FiiuliiiKS.— In  ejectment  for  land 
occupied  by  defendant's  railroad  and  depot, 
the  defendant,  in  elTect,  pleaded  that  it  had 
entered  by  perniission  of  plaintiffs,  and 
had  paid  plaintiffs  for  the  right  of  way  over 
the  land  and  for  the  privilege  of  maintain- 
ing a  depot ;  and  that  thereupon  plaintiffs 
had  granted  to  defendant  said  right  and 
privilege.  The  court  did  tiot  find  on  tiiis 
issue,  but  in  effect  found  that  the  plaintiffs 
had  consented  to  the  erection  of  the  depot, 
and  had  I'ecognized  the  land  as  defendant's 
and  had  waived  error  in  the  location  of  the 
premises.  Held,  that  this  finding  was  be- 
yond the  issue,  and  'lefectivc  in  not  fiiuli;^^' 


upon  the  issue  piiesented.  Robinson  v.  Pitts- 
burg R.  Co.,  2  Am.  «S-  Eng.  R.  Cas.  429,  57 
Ca/.  417. 

32.  Second  trial.— An  action  by  a  city 
against  a  railroad  company  in  which  the 
princijial  question  is  the  right  of  possession 
to  a  street  is  witliin  Minn.  Gen.  St.  ch.  75, 
§  II,  entitling  the  defeated  parly  in  eject- 
ment to  a  second  trial,  although  further 
relief  than  pi)ssession  is  demanded.  St. 
Paul  V.  C/iiiiigo,  M.  &'  St.  J'.  R.  Co.,  49 
A/iuu.  88,  51  iV.    IV.  R,-/>.  662. 

Where  in  an  action  against  a  railway 
company  for  the  recovery  of  real  property 
it  puts  in  issue  plaintilT's  right  to  recover, 
it  is  entitled,  if  defeated,  to  another  trial, 
under  said  section,  notwithstanding  that  in 
its  answer  it  asks,  under  the  jirovisions  of 
Gen.  St.  ch.  34,  §  34,  for  an  assissment  of 
the  compensation  to  be  paid  for  taking  the 
land  for  railway  purposes  in  case  plaintilf 
on  the  tri.il  establishes  his  right  to  recover. 
Kreiner  v.  Cliicago,  M .  &>  St.  P.  R.  Co.,  54 
Miiiu.  157,  55  M.  W.  Rtp.  928. 

3.*{.  Kill  to  stay  |>ros<>«-ii(ioii  of  the 
a«'lioii. — The  owners  of  lands  over  which 
the  Montclair  K.  Co.  pro[)Osed  to  construct 
its  road  entered  into  an  agreement  for  the 
occupation  and  use  of  their  lands,  in  con- 
sider.ition  of  the  company  building  a  depot 
on  the  premises  and  certain  arrangements 
for  the  running  of  trains.  The  company 
took  possession  and  built  its  railroad  in 
1870,  but  neglected  to  build  the  depot.  It 
became  insolvent,  and  its  property  and 
franchises  were  sold  under  foreclosure  in 
1S75.  In  1878  the  same  property  and  fran- 
chises were  again  sold  to  purchasers,  who 
organized  under  the  general  railroad  law  in 
the  corporate  name  of  tiie  New  York  & 
Greenwood  Lake  R.  Co.  On  an  ejectment 
against  the  latter  company,  brought  by  the 
landowners  to  recover  possession  of  the 
land,  a  bill  was  filed  to  stay  the  prosecution 
of  the  suit.  Held :  (i)  that  the  complain- 
ant's right  to  equitable  relief  arose  ('Ut  of 
the  equities  subsisting  between  the  Mont- 
clair U.  Co.  and  the  lan<lovvners — possession 
taken  by  that  company  under  an  agreement 
which  has  not  been  carried  out,  and  the  ex- 
penditure of  money  on  the  faith  of  that 
agreement  in  the  construction  of  a  railroad 
over  the  premises;  (2)  that  the  c»mi)lainant 
had  only  a  right  to  equitable  protection 
against  the  legal  title  of  the  plaintilTs  in  tiie 
eifctnu'iit  suit  to  the  same  extent  and  upon 
the   same   terms   as  the    Montclair    R.  Co. 
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would  have  been  entitled  to  such  protec- 
tion ;  (3)  that  tlie  terms  on  which  the  com- 
plainant is  entitled  to  equitable  relief  are 
that  the  complainant  shall  pay  the  value  of 
the  land  and  damajjics  as  of  the  time  when 
the  Montclai.  R.  Co.  took  possession,  and 
interest  on  such  valuation  from  that  time; 
(4)  payinfj  interest  on  the  value  of  the  land 
and  the  flamages  from  the  time  of  the  oriiji- 
nal  entry  is  not  paying  the  debt  of  the  defunct 
corporation;  it  is  only  making  the  recom- 
pense which  the  landowners  are  entitled  to 
have  on  the  enforcement  of  an  equity 
at,'ainst  ihem ;  (5)  the  expense  of  making 
and  maintaining  additional  fences  made 
necessary  by  the  construction  of  a  railroad 
throutjh  the  premises  should  be  included  in 
the  damages  to  be  awarded  for  the  lands, 
where  the  expense  thereof  falls  upon  the 
landowner.  AVw  ]'ori  &•  G.  L.  N.  Co.  v. 
Slanliy,  10  Am.  &*  Eng.  R.  Cas.  345,  35  .^V.  /. 
Ef.  283  ;  affirming  34  N.  /.  Eg.  55. 

IV.  MESNE  PROFITS;  IMPROVEMENTS. 

34:.  Mesne  profits.— In  an  action  for 
mesne  profits  the  plaintiff  caimot  recover 
damages,  or  the  costs  of  the  ejectment  suit, 
when  judgment  has  been  permitted  to  go 
by  def.mlt,  unless  he  proves  that  the  de- 
fendant was  actually  in  possession  of  the 
premises,  or  some  part  thereof.  Sh-wari  v. 
Ciimi/r/i  &^  A.  A\  Co.,  33  A'./.  L.  115. 

Where  a  railroad  company  enters  upon 
land-i  without  regular  condemnation  pro- 
ceedings, and  the  owner  dies  while  the 
company  is  in  possession,  any  right  of  ac- 
tion for  damages  for  withholding  the  land 
and  for  use  and  prolusup  to  the  time  of  the 
dcaih  of  the  owner  passes  to  the  executors 
as  |)art  of  the  personaltv  ;  but  the  right  to 
recover  the  land,  with  the  rents  and  profits, 
wich  damages  for  withholding  it  since  the 
o  vner's  death,  is  in  his  devisees.  Hotilikisiv. 
Au'mrn  ^  R.  R.  Co.,  36  i;,u/>.  {.X.  V.)  600. 

A  plaintiff  in  ejectment  is  not  entitled  to 
recover  mesne  profits,  or  damages  for  with- 
holding the  premises,  until  the  right  to  re- 
cover the  premises  is  established  ;  and  the 
mesne  profits  recoverable  unrlcr  the  N.  Y. 
Code  Civ.  Pro.,  §  1531,  are  limited  to  six 
years  immediately  preceding  the  trial  of  the 
action.  (.iiis-I.r'g/it  Co.  v.  Rome.  if.  &^  O.  R. 
Co.,  51  ////;/  119,  24  .V.  y,  S.  R.  154,  5  iV.  V. 
Si//>/>.  459. 

An  action  for  mesne  profits  will  not  lie 
Bgainst  a  railway  comp.iiiy  by  a  landowner 


whose  land  has  been  taken  by  the  company, 
where  the  mesne  profits  have  been  neg- 
lected in  a  reference  and  award  by  an  arbi- 
trator to  whom  the  matter  was  referred. 
Smallty  v.  niackburn  R.  Co.,  2  H.  &^  X.  1 58, 
27  L.  J.  Ex.  65. 

Defendant  entered  upon  land  by  license 
of  the  owner,  which  was  revoked  by  his 
death,  but  defendant  still  retained  the  pos- 
session. Jleld,  proper  to  allow  as  damages 
the  mesne  profits  from  the  time  of  the 
death.  Watson  v.  Chicago,  M.  &^  St.  P.  R. 
Co.,  46  Am.  &^  Eng.  R.  Cas.  543,  46  A/inn. 
321,48  A'.  IV.  Rep.  1 1 29. 

Appellant,  under  contract  with  appellee, 
entered  upon  certain  lands  and  became  en- 
titled to  stipulated  rights,  upon  condition 
that  the  appellant  company  should  fill  witli 
water  once  a  week  a  certain  tank  owned  by 
appellee.  The  company  failed  to  comply 
with  the  conditions,  and  suit  was  brought 
for  the  land  and  for  damages,  thus  ending 
the  contract.  Suit  was  brought  February 
20,  1887.  The  cause  was  tried  October  15, 
18S9.  The  court  instructed  the  jury  that 
the  plaintiff  was  entitled  to  recover  "the 
value  of  the  use  and  occupation  of  the  land 
and  privileges  held  by  the  defendant  com- 
pany." Held,  that  the  instruction  gave  the 
correct  rule  as  to  the  damages  subsequent 
to  February  20,  1887;  as  to  damages  which 
had  accrued  prior  to  that  date,  they  would 
be  measured  by  the  contract — viz.,  the  loss 
from  the  failure  to  fill  the  tank  as  contracted 
for.  Gulf,  C.  &^  S.  E.  ,R.  Co.  v.  Duuman, 
85  Tex.  176,  19  S.  jr.  Ref>.  1073.— Distin- 
guishing Preston  v.  Sabine  &  E.  T.  R.  Co., 
70  Tex.  375.  F()i.U)WiN(;  Gulf,  C.  &  S.  F. 
R.  Co.  7'.  Dnnman,  74  Tex.  265. 

35.  AlIowaiK'c  for  iniprovoiiKMits. 
— A  mere  naked  trespasser  cannot  claim 
the  benefit  of  the  statute  (.-Ma.  Code,  ?^  295 1 , 
2952)  allowing  the  defendant  the  benefit  of 
the  value  of  permanent  Improvements  on  a 
suggestion  of  three  years'  adverse  posses- 
sion;  the  statute  is  applicable  only  when 
there  is  an  occupancy  in  good  faith  under 
color  or  I  laim  of  title.  A'ew  Orleans  &•  .S". 
R.  Co.  V.  /ones,  2  Am.  &'  Eng.  R.  Cas.  425, 
68  Ala.  48. 

In  an  action  against  D.,  an  occupant,  for 
the  possession  of  real  estate,  judgment  was 
in  favor  of  the  plaintiff.  D.  removed  the 
cause  to  the  supreme  court  for  review  by 
proceedings  in  error,  where  the  judgment 
of  the  district  court  was  alTirmcd.  After 
the  filing  of  the  mandate  from  the  supreme 
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court  in  the  office  of  the  clerk  of  the  district 
court,  and  at  the  first  term  thereafter,  the 
defendant  filed  a  request  for  a  jury  to  assess 
the  value  of  lasting  improvements  made 
upon  the  land.  Held,  that  the  request  was 
made  within  time— and  not  too  late-  and 
tiiat  the  district  court  did  not  err  in  order- 
ing the  jury  to  be  impaneled.  Burlington 
(S^-  M.  R.  R.  Co.  V.  Dobson,  17  Aeb.  450,  23 
.V.  IV.  Rep.  353. 

Defendant  made  application  to  plaintiff 
to  purchase  land  of  the  latter,  paid  the  cash 
instalment,  and  was  put  into  possession  by 
plaintiff  and  made  improvements  by  its 
authority,  pending  the  consideration  of  the 
application.  The  application  was  finally 
rejected,  and  upon  the  bringing  of  eject- 
ment for  recovery  of  possession  by  plaintiff, 
defendant  pleaded  the  facts  and  asked  that 
he  be  allowed  the  value  of  his  improve- 
riierits.  Held,  that  defendant  was  entitled 
to  plead  any  equitable  lien  growing  out  of 
the  ai)plication  and  the  assurances  given  in 
connection  with  it, and  to  recover  the  value 
of  his  improvements  and  have  the  amount 
adjudged  a  lien,  and  was  entitled  to  an  or- 
der restraining  plaintiff  from  issuing  execu- 
tion for  possession  till  the  amount  was 
paid.  Hannibal  Sf  St.  J.  R.  Co.  v.  Short- 
ridge,  86  Mo.  662. 
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Z.  BIGHT  TO  CONSTBUCT  AND  OPERATE. 

I .  Right  to  Use  the  Streets. 

1.  Generally.*— Theprovisions of  Oreg. 
statute  for  the  condemnation  of  a  right  of 
way  have  little  or  no  reference  to  corpora- 
tions operated  as  street  railways  propelled 
by  electricity  or  horse  power  for  local  con- 
venience and  the  transportation  of  passen- 
gers, and  do  not  authorize  such  to  con- 
demn private  property  for  a  right  of  way. 
Thompson-Houston  Elec.  Co.  v.  Simon,  47 
Am.  &>  Eng.  R.  Cas.  51,  20  Oreg.  60,  25  Pac. 
Rep.  147. 

The  provision  of  2  Utah  Comp.  L.  1888, 
§  3841,  that  the  right  of  eminent  domain 
may  be  exercised  by  steam  and  horse  rail- 
roads, by  implication  extends  to  electrical 
railways.  Ogden  City  R.  Co.  v.  Ogden  City, 
46  Am.  &>  Eng.  R.  Cas.  loi,  7  Utah  207,  26 
Pac.  Rep.  288. 

The  complainant  cannot  lawfully  con- 
struct and  operate  its  road  in  a  street  too 
narrow  to  admit  of  the  passage  of  cars  and 
other  vehicles  at  the  s;imc  time,  nor  so  con- 
struct it  as  to  interfere  with  the  rights  of 
the  general  public  in  the  street ;  nor  in  a 
street,  though  of  sulficiont  width,  if  its  con- 
dition be  such  that  the  opcnition  of  the 
railway  will  result  in  the  practical  exclusion 
of  others  from  the  use  of  the  street.     A 


*  Powers   .ind   liuiies  generally,  see  note,  50 
Am.  &  Eng.  P-.  Cas.  416. 
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railway  so  constructed  and  operated  would 
be  a  public  nuisance,  and  the  courts  would 
abate  it.  Detroit  City  R.  Co.  v.  Mi/h,  46 
yJm.  &•  Eng.  A".  Cits.  608,  85  Mich.  63.; .  48 
X.  IV.  Kf/>.  1007. 

A  company  that  had  operated  a  street 
railroafl  by  liursc  power  entered  into  a  con- 
tract with  the  city  to  chaii.ne  to  electrical 
power,  and  j;avc  a  bniul  fortiie  f.iithful  coin- 
plolioii  of  the  wurk  within  two  years.  The 
company  harl  niaintnincd  a  spur  track  and 
turntable  on  a  cei  tain  street,  and  in  adapt- 
inji;  its  tracks  to  the  new  power,  no  new 
track  was  laid  on  this  street  until  it  had  ap- 
parently conipleied  its  track,  and  the  city 
iiad  surrendered  tlie  bonds  ^iven  by  the 
company;  but  within  the  two  years  it  pro- 
ccedcfl  to  lay  a  new  track  on  said  street. 
//</(/,  that  the  facts  did  not  show  an  aban- 
donment of  the  street,  nor  jireclude  it  from 
laying  the  track.  Citizens'  St.  R.  Co.  v. 
Memphis.  53  Fed.  Rep.  715. 

2.  I'lulor  k'ffislutive  grants.— The 
primary  and  dominant  purpose  of  a  street 
beiiij;  for  public  passage,  any  appropriation 
of  it  by  legislative  authority  to  other  ob- 
jects will  be  deemed  to  be  in  subordination 
to  this  use,  unless  a  contrary  intent  is  clearly 
expressed.  Hudson  River  Telep.  Co.  v. 
U'iiterT/iet  T.  &'  R.  Co.,  56  ^ni.  &*  Fnj,^.  R. 
C.is.  469,  135  .y.  v.  393,  32  X.  /•:.  Rep.  148, 
48  X.  ]'.  S.  A'.  417;  ri'7U'rsinf^  6\  I  Inn  140, 
39  X.  V.  S.  R.  952,  15  iV.  V.  Snpp.  752. 

A  street  railway  company  formed  under 
the  Act  of  May  14.  18S9,  which  authorizes 
the  fornuition  of  companies  for  construct- 
ing, maintaining,  and  operating  street  rail- 
ways for  the  conveyance  of  passengers  by 
any  power  other  than  locomotive,  and  au- 
thorized by  its  articles  of  association  to 
operate  the  road  "  by  horse,  cable,  or  elec- 
tric power,"  may,  with  the  consent  of  coun- 
cils, construct  an  overhead  electric  trolley 
system  for  moving  its  cars.  Fo.v  v.  Catharine 
&•  /.'.  St.  R.  Co.,  I  Pa.  Dist.  507.— Quoting 
Lockliart  v.  Craig  St.  R.  Co.,  1^9  Pa.  St.  419. 

It  is  not  required  by  §  15  of  the  Act  of 
May  14,  1SS9,  for  the  incorporation  of  elec- 
tric railway  companies,  that  the  route  of  the 
railway  between  two  points  shall  be  a  cir- 
cuitous one,  but  only  that  it  shall  be  a  con- 
tinuous one.  Central  Pa.  Tel.  Co.  \.  IVillces- 
liarre  ^-  W.  S.  .\.  Co.,  1  Pa.  Dist.  628. 

it.  Under  niiinioipnl  grnnt  <>r  von- 
8ont.— A  provision  in  a  city  charter  that 
the  common  council  shall  have  power  to 
authorize  the  use  of  streets  for  "  liorse  and 


steam  railroads,"  authorizes  their  use  for 
electric  railways.  Buckner  v.  Hart,  52  Fed. 
Rep.  835. 

Where  a  municipal  corporation  has  ex- 
ceeded its  statutory  power  in  enacting  an 
ordinance  granting  a  franchise  to  a  railway 
company  to  lay  railroad  tracks  through  its 
streets,  whereupon  cars  can  be  propelled  by 
electricity,  and,  pending  an  ajipeal  from  a 
judgment  in  an  action  of  qno  ivarranto  iiw^l- 
ing  the  railway  company  from  its  franchise, 
statutes  are  passed  by  the  legislature,  au- 
thorizing the  grant  of  sucii  franchise,  and 
confirming  and  ratifying  all  municipal  or- 
dinances theretofore  passed  granting  the 
same,  the  judgment  of  ouster  will  be  re- 
versed. People  V.  Los  Anj:^eles  Flee.  R.  Co., 
91  Cal.  33S,  27  Pac.  Rep.  673. 

The  act  ratifying  and  confirming  such 
previous  municipal  ordinances  is  not  repug- 
nant to  section  7,  art.  12  of  the  Cal.  consti- 
tution, which  prohibits  the  legislature  to  ex- 
tend or  remit  the  forfeiture  of  any  franchise 
or  charter  of  any  corporation,  though  it 
shows  an  intention  on  the  part  of  the  state 
tiiat  the  franchise  shall  continue  in  exist- 
ence, notwithstanding  a  previous  forfeiture, 
and  o[)eratcs  as  a  waiver  of  the  riglit  to  en- 
force a  forfeiture,  which  waiver  the  consti- 
tution does  not  prohibit.  People  v.  I.os 
An^r,/gs  Flee.  R.  Co.,  91  Cal.  338,  27  Pac. 
Rep.  673. 

VVliere  a  city  by  an  ordinance  of  councils 
consents  to  the  operation  of  a  street  rail- 
way by  overhead  electric  wires,  and  the 
company  owning  the  railway  is  specifically 
named  in  the  ordinance,  but  tlie  company 
to  which  the  railway  is  leased  for  a  term  of 
years  is  not  mentioned,  the  consent  of  the 
city  to  the  use  of  electricity  as  a  motor  by 
the  lessee  company  is  sufficiently  declared. 
Reeves  v.  Philadelphia  Traction  Co.,  152  Pa. 
,^'.  153,  25  Atl.  Rep.  516;  re7'ersinq;  i  Pa. 
Dist.  506.— Quoting  Philadelphia?'.  Ridge 
Ave.  Pass.  R.  Co.,  143  Pa.  St.  444. 

In  such  a  case  the  consent  of  councils 
was  that  the  thing  should  be  done  by  two 
corporations  acting  together  as  one,  and 
such  consent,  whetiier  it  named  one  or  the 
other,  was  meant  to  be  operative  as  to  both. 
Reeves  v.  Philadelphia  Traction  Co.,  152  Pa. 
St.  153,  25  Atl.  Rep.  516;  reversing  i  /'i  . 
Dist.  506. 

A  preliminary  injunction  restraining  an 
electric  railway  company  from  occupying  a 
public  road  will  be  dissolved  where  it  ap- 
pears that  plaintiff,  an  electric  railway  com- 
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pany,  was  granted  the  right  to  use  the  pub- 
lic road  by  a  formal  resolution  regularly 
adopted  at  a  meeting  of  the  supervisors,  and 
spread  upon  the  minutes;  but  defendant, 
another  electric  railway,  had  been  previously 
orijanized  by  the  separate  act  of  the  town- 
ship supervisors,  to  occupy  the  same  road, 
and,  in  pursuance  of  said  authority,  had 
commenced  work  and  expended  a  large  sum 
of  injney.  Union  S/.  A'.  Co.  v.  Haahton  ir' 
N.  S.  Elec.  R.  Co.,  154  Pa.  5/.  423,  26  A//. 
A',/>.  557. 

Where  the  consent  of  councils  necessary 
for  the  erection  of  the  trolley  system  is 
given  expressly  to  a  passenger  railway  com- 
pany, and  where  such  consent  is  inoperative 
bv  reason  of  the  terms  of  its  chaiter,  such 
consent  cannot  enure  to  the  benefit  of  a 
traction  motor  company  operating  the  line 
without  further  ordinances  forthat  purpose. 
Wiil/cin  V.  ll'i'st  Philadtiphia  Pass.  K.  Co., 
I  Pa.  Dist.  463. 

4.  Usi  11$;  tracks  of  another  rond. — 
The  mayor  and  council  of  Baltimore  have 
power  to  grant  to  one  company  the  privilege 
of  using  the  tracks  of  anotiier  street-railway 
company,  and  to  employ  electricity  as  the 
motive  power  of  cars  used  on  said  tracks. 
I'orth  Haltiinore  Pass.  R.  Co.  v.  North  Ave. 
R.  Co.,  50  Am.  &>  Eng.  R.  Cas.  408,  75  Md. 
?.ll,  23  Atl.  Ri'p.  466.— FoM.()\viN(;  Jersey 
City  &  B.  R.  Co.  V.  Jersey  City  &  H.  Horse 
R.Co.,  20  N.  J.  Eq.  61  ;  Koch  v.  North  Ave. 
R.  Co.,  75  Md.  222. 

The  fact  tliat  some  change  in  the  struc- 
ture of  the  railway  tracks  and  roadbed 
would  be  necessary  to  adapt  them  to  the 
use  of  cars  propelled  by  electricity,  and 
some  disturbance  of  the  road  and  its  opera- 
tions might  thereby  be  occasioned,  could 
make  no  difference,  as  such  change  and  dis- 
turbance would  not  be  allowed  without  just 
compensation.  North  Baltimore  Pass.  K. 
Co.  V.  Xort/i  Ave.  R.  Co.,  50  Am.  &*  Kng.  K. 
Cas.  40S,  75  Md.  233,  23  At/.  Rep.  466. 

5.  C'roMsiiiir  otlu>r  roads.— An  electric 
street  railway  organized  under  the  Pa.  Act 
of  May  14,  1889,  authorizing  it  to  cross  the 
tracks  of  railroads  operated  by  steam  or 
otherwise,  cannot  be  prevented  from  mak- 
ini;  such  crossing  at  grade  because  it  has 
not  built  a  continuous  route  forming  a  com- 
plete circuit,  as  required  by  such  act.  ]1h 
Hois  Traction  Pass.  R.  Co.  v.  Buffalo,  R.  (S» 
P.  R  Co.,  149  Pa.  St.  I,  24  Atl.  Rep.  179. 

.\  railroad  company  has  no  more  right  to 
darna,:,es  for  the  crossing  of  its  tracks  by  an 


electric  street  railway  at  grade  than  for  the 
crossing  of  an  omnibus  line,  since  the 
street-cars  will  be  required  to  stop,  look, 
and  listen  before  crossing  the  railroad 
tracks.  Du  Bois  Traction  /'ass.  R.  Co.  v. 
Buffalo,  R.  &•  P.  R.  Co.,  149  Pa.  St.  1,  24 
Atl.  Rep.  179. 

Under  the  act  of  May  14,  1889,  P.  L.  p. 
217,  street  railways  have  an  absolute  right 
to  cross  steam  railways  at  grade,  and  tiiis 
notwitiistanding  the  act  of  June  19,  1871,  P. 
L.  p.  1360,  gave  courts  of  equity  the  power 
to  prevent  one  railroad  from  crossing 
another  at  grade,  if,  in  the  judgment  of 
the  court,  it  is  reasonably  practicable  to 
avoid  such  grade  crossing.  This  pro- 
vision of  the  act  of  1871  is  practically  re- 
pealed by  the  act  of  1S89.  Pennsylvania 
R.  Co.  V.  Braddock  Elec.  R.  Co.,  i  Pa.  Dist. 
III.— QuuTiNO  Pittsburg  &  C.  R.  Co.  v. 
South-west  Pa.  R.  Co.,  ^^  Pa.  St.  1S5. 

An  electric  railway  has  a  right  to  cross 
the  tracks  of  a  steam  railroad  at  grade,  but 
mustado|)t  such  regulations  as  to  the  struc- 
ture of  its  road,  and  the  general  manage- 
ment of  its  crossings  at  the  point  of  cross- 
ing, as  may  seem  most  likely  to  afford  the 
greatest  protection  to  tiie  public.  Pennsyl- 
vania R.  Co.  V.  Suburban  Rapid  Tiransit 
Co.,  I  Pa.  Dist.  636. 

2.  Right  to  Use  Electricity  as  a  Motive 
Power. 

G.  Right  to  ii.se  eloctricity  iiiidor 
charter,  or  ciialdiiii;  statute— A  grant 
to  a  street-railway  company  of  power  to 
place  and  use  on  its  road  cars  or  vehicles, 
"  to  be  operated  by  such  motive  power  as 
they  may  deem  expedient  and  proper," 
gives  authority  to  use  the  trolley  system, 
although  the  grant  was  made  to  a  "  street 
and  steam  railroad  company,"  since  it  will 
not  be  presumed  that  the  legislature  in- 
tended to  limit  the  companies  to  systems  in 
use  at  the  time  the  act  was  passed,  it  being 
for  the  public  advantage  to  allow  a  street- 
railway  company  to  perfect  its  systems  in 
accordance  with  advances  in  scientific  dis- 
covery, Paterson  R.  Co.  v.  Grundy,  56  Am. 
Sf  Eng.  R.  Cas.  486,  51  N.  J.  Eq.  213,  26 
Atl.  Rep.  788. 

The  provisions  of  N.  Y.  Laws  1862,  oh. 
233,  authorizing  defendant  company  to  op- 
erate a  street  railroad,  and  to  use  "  horses, 
animals,  or  any  mechanical  or  other  power, 
or  the  combination  of  them "  as   motive 
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power,  embraced  electricity.  Hudson  River 
Telep.  Co.  v.  IVatervliet  T.  <S-  R.  Co.,  9  A'. 
V.  Supp.  177.  29  N.  Y.  S.  R.  694,  56  Hun 
67  ;  modify  ins  8  N.  Y.  Sup  p.  497.  29  N.  Y. 
S.  R.  22. 

A  street-car  charter  which  authorizes 
electricity  as  a  motive  power  is  not  uncon- 
stitutional because  it  fails  to  provide  for 
compensation  to  abutting' owners.  Tnggart 
V.  Neiuport  St.  R.  Co.,  43  Am.  iS«»  Eutr.  R. 
Cas.  208.  16  R.  I.  668,  7  L.  R.  A.  205,  19  At/. 
Rep.  326. 

A  street  railway  will  be  enjoined,  at  the 
suit  of  property  owners  along  the  line  of 
the  road,  from  the  erection  of  the  trolley 
system  of  motive  power,  where  its  charter 
authorizes  a  single  or  double  track  to  be 
used  exclusively  with  horse  power,  orwhere 
the  company  had  constructed  a  city  passen- 
ger railway  under  a  supplement  to  its  char- 
ter obtained  by  an  act  of  assembly,  which 
authorized  only  the  motive  power  incident 
to  passenger  railways,  which,  as  then  under- 
stood, included  only  horse  power.  Watkin 
V.  West  Philadelphia  Pass.  R.  Co.,  i  Pa. 
Dist.  463. — Following  Larimer  &  L.  St. 
R.  Co.  V.  Larimer  St.   R.  Co.,  137  Pa.  St. 

533- 

The  charter  of  a  street-car  company  pro- 
vided that  notice  should  be  given  to  abut- 
ting owners  before  the  location  of  tracks. 
This  notice  was  given,  and  after  hearing, 
the  council  authorized  the  company  to 
locate  the  road,  to  be  used  with  horse  power. 
Held,  that  no  further  notice  to  the  abutting 
owners  was  required  in  changing  to  electric 
power,  the  charter  providing  that  the  com- 
pany might  use  steam,  horse,  or  other  power 
iis  the  municipal  government  might  direct. 
Tiiggart  V.  Ne^dport  St.  R.  Co.,  43  Am.  6^ 
Eng.  R.  Cas.  208,  16  R.  I.  668^  7  L.  R.  A. 
205,  19  ////.  Rep.  326. 

A  provision  in  the  charter  of  a  street-car 
company,  permitting  it  to  use  "steam, 
horse,  or  other  power,"  as  the  municipal 
government  may  direct,  is  not  limited  to 
other  animal  power,  but  will  include  elec- 
tricity as  a  motive  power.  Ta;.;gart  v. 
Newport  St.  R.  Co.,  43  Am.  &•  Eng.  R.  Cas. 
208.  16  R.  I.  668,  7  Z.  R.  A.  205.  19  Atl. 
J\ep.  326.— Followed  in  Koch  v.  North 
Ave.  R.  Co.,  75  Md.  222. 

7.  Power  of  city  to  aiitliorizc— 
A  municipal  corporation  may,  by  ordinance, 
authorize  the  use  of  street  railways  pro- 
pelled by  electricity.  Paterson  R.  Co.  v. 
Crundy,  56  Am.  &»  Eng.  R.  Cas.  486,  51  A'. 


/.  Eg.  213,  26  Atl.  Rep.  788.— Following 
Halsey  v.  Rapid  Transit  St.  R.  Co.,  47  N.J. 
Eq.  380,  20  All.  Rep.  859. 

A  resolution  of  common  council,  giving 
consent  to  a  street  railway  to  place  posts 
and  stretch  wires  in  a  street,  and  prescrib- 
ing the  size  and  location  of  the  poles,  and 
limiting  the  speed  of  the  railroad  when 
operated  by  electricity,  is  a  street  regulati(jn 
which,  under  the  charter  of  Newark,  must 
be  by  ordinance.  State  {Halsey,  Pros.)  v. 
Afayor,  etc.,  of  Newark,  54  A^.  /.  L.  102,  23 
Atl.  Rep.  284.— Following  States.  Mayor, 
etc.,  of  Hoboken,  35  N.  J.  L.  205  ;  Hunt  v. 
Common  Council,  45  N.  J.  L.  279;  People's 
Gas-light  Co.  v.  Jersey  City,  46  N.J.  L.  297. 

The  permission  to  use  the  electric  motor 
is  one  of  the  means  of  using  the  public 
streets,  and  is  granted  for  the  public  con- 
venience, and  is  the  exercise  of  the  police 
power  of  the  city  over  public  places. 
Canal  &*  C.  R.  Co.  v.  Crescent  City  R.  Co., 
50  Am.  &>  Eng.  R.  Cas.  374,  44  La.  Ann. 
485,  10  So.  Rep.  888. 

The  legislature  has  expressly  conferred 
upon  the  cities  of  Michigan  the  right  to 
authorize  the  use  of  any  motive  power 
whatever  upon  their  street  railways,  which 
includes  the  right  to  authorize  the  use  of 
electricity.  Detroit  City  R.  Co.  v.  A/ills, 
46  Am.  (S^*  Eng.  R.  Cas.  608,  85  Mich.  634, 
48  N.  IV.  Rep.  1007. — Distinguishing 
Omaha  Horse  R.  Co.  v.  Cable  Tramway 
Co.,  30  Fed.  Rep.  324;  Taylor  v.  Bay  City 
St.  R.  Co.,  80  Mich.  77. 

A  street  is  a  way  set  apart  for  public 
travel,  and  the  use  of  electricity  for  propel- 
ling street-cars  is  but  a  new  and  improved 
motive  power,  in  no  manner  inconsistent 
with  the  uses  and  purposes  for  which 
.streets  were  opened  and  dedicated  as  ways 
for  public  travel.  A'och  v.  North  Ave.  R. 
Co.,  50  Am.  <&j  Eng.  R.  Cas.  401,  75  Md.  222, 
23  Atl.  Rep.  463. 

Where  a  city  is  authorized  by  its  charter 
to  contract  for  the  construction  of  street 
railroads,  it  may  authorize  such  railroads  to 
be  operated  by  animal  or  mechanical  power. 
Williams  v.  City  Elec.  St.  R.  Co..  43  Am. 
&>  Eng.  R.  Cas.  215,  41  Fed.  Kep.  556. 

8.  Cliaiiffe  of  motive  power  by 
consent  of  city.— Under  and  by  the  act 
of  1862  (ch.  233,  Laws  1862),  authorising 
the  W.  T.  Co.  to  construct  a  street  railroad, 
and  operate  the  same  by  any  mechanical  or 
other  power  except  steam,  the  company 
was  authorized  upon  obtaining  the  consent 
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of  the  proper  municipal  authorities,  to 
ad(jpt  electricity  as  a  motive  power.  Hud- 
son River  Telep.  Co.  v.  WatervUct  T.  i^*  A'. 
Co.,  56  Am.  ^  Eng.  R.  Cas.  469,  135  A\  Y. 
393.  32  A'.  E.  Ri-p.  148.  4S  A'.  }'.  S.  R.  417; 
ra'crsing  61  //////  140.  39  ^^'-  J'.  •'>'■  A'.  952, 
15  .V.  y.Siipp.  752.— DisiiNculsHiNi;  Peo- 
ple ex  rcl.  V.  Newton,  112  N.  Y.  396. 

Said  act  may  not  be  limited  to  the  meth- 
(xls  of  operating  such  railroads  known  and 
ill  :-ctual  use  at  the  time  of  its  passage,  niir 
is  ilic  company  irrevocably  bonnd  by  the 
ciioice  of  motive  |)o\ver  first  made  alter  the 
passage  of  the  act.  Hudson  River  Tflfp.  Co. 
V.  Wiitervliet  T.  &^  R.  Co.,  56 ,•/;//.  &"  JS/ig.  R. 
C.is.  469,  135  ^V.  1'.  393.  32  A'.  E.  R,'p.  148,48 
.\'.  J'.  .V.  A'.  417  ;  reversing  61  Hun  140,  39 
.\'.  Y.  S.  R.  952.  I  5  .V.  ]-".  Supp.  752. 

So  also,  under  the  power  given  by  that 
ari  to  the  coninKjn  council  of  the  city  of 
.\ibanv  to  impose  such  restrictiinis  as  in 
its  judgment  the  interests  of  the  pui)lic  re- 
(piire,  that  body  is  not  bound  by  the  limita- 
tions first  imposed,  but  the  authority  is 
coincident  with  the  company's  right  of 
SL'lection.  Accordingly — /ir/d,  that  said 
connnuiy,  having  obtained  the  consent  of 
the  common  council  of  the  city  of  Albany, 
was  authorized  to  adojjt  and  use  what  is 
known  as  the  single-trolley  system  of 
electrical  propulsion,  it  appearing  and  hav- 
ing been  found  that  it  is  the  best  system 
thus  far  devised,  and  is  not  prejudicial  to 
the  public  health,  or  dangerous.  Hudson 
River  Telep.  Co.  v.  ir.i/erv/ie/  T.  Sr^  R.  Co., 
^6  Am.  &•  Eng.  R.  Cas.  469,  135  .\'.  Y.  393, 
32  A^.  E.  Rep.  148,  48  A.  Y.  S.  R.  417;  re- 
versing (u  I  Inn  140,  39  A.  ]'.  S.  R.  952,  15 
N.  Y^Supp.  752. 

Said  company  was  not  subject  to  the  pro- 
vision of  the  Street  Surface  KailnKid  Aci  (^ 
12,  ch.  252,  Laws  1884,  as  amended  by  ch.531, 
L.iw.>  1889),  requiring  the  approval  of  the 
railroad  commissioners  and  the  consent  of 
the  owners  of  one  half  the  pro|)crty  upon 
the  streets,  as  it  came  within  the  saving 
clause  in  said  act  (§  18),  which  declares 
that  the  act  shall  not  interfere  with,  repeal, 
or  invalidate  any  rights  theretofore  ac- 
quired. Inchoate  as  well  as  perfected 
rights  are  saved  by  such  a  clause.  Hudson 
River  Telep.  Co.  v.  Watervliet  T.  &•  R.  Co., 
56  Am.  &*  Eng.  R.  Cas.  469,  135  ^V.  K  393, 
32  A.  E.  Rep.  148.  48  iV.  Y.  S.  R.  417;  re- 
versing 61  Hun  140,  39  ^V.  Y,  S.  R.  952, 
15  A'.  Y.  Supp.  7 S2. 

The  question  whether  a  passenger  rail- 


way company,  incorporated  to  use  horse 
power  oidy,  c:m  be  converted  into  an  elec- 
tric railway  company  by  the  action  of  the 
municipal  authorities,  is  too  serious  a  one 
to  justify  its  disi)osition  on  a  nujti(jn  for  a 
preliminary  injunction,  and  for  this  reason 
a  decree  of  the  lower  court  refusing  a  pre- 
liminary injunction  will  be  affirmed  by  the 
supreme  court.  Fritz  v.  Erie  Cily  Pass.  R. 
Co  ,  155  Pa.  St.  472,  26  .,-]//.  Rep.  653. 

3.  Poles  and  Wires  in  Streets. 

9.  Rii^lit  to  erect  poles  ami  stretch 
wires,  }?«>"*rally.— Whether  the  electric 
trolley  system  is  dangerous  or  safe,  or 
whether  it  is  wise  or  unwise  to  permit  its 
erection  in  a  populous  part  of  the  city,  is  a 
question  with  which  tiie  courts  have  noth- 
ing to  do,  because,  under  existing  laws,  this 
is  a  matter  which  pertains  to  the  city  coun- 
cils and  municipal  executive  othcers.  Wat- 
kin  V.  West  PltiladelphiaPass.  R.  Co.,  i  Pa. 
Dist.  463. 

A  preliminary  injunction  will  not  be 
granted  to  restrain  a  corporation  chartered 
under  Pa.  Act  May  14,  1889,  from  planting 
poles  and  stringing  wires  on  and  along  a 
country  road,  with  the  consent  of  the  super- 
visors to  operate  its  railway  by  an  overhead 
electric  current  upon  the  trolley  system. 
Gillette  v.  Chester  &^  M.  R.  Co.,  2  Pa.  Dist. 
450.  —  Fdi.i.owiNc;  Lockhar't  2^.  Craig  St.  R. 
Co.,  139  Fa.  St.  419. 

1 0.  as  aOeeted  by  restrictions 

in  charters.— It  is  i)rovided  by  Conn. 
Gen.  St.  §  3595,  that  the  mayor  and  com- 
mon council  of  any  city  may  permit  and 
regidate  the  use  of  any  improved  motive 
power  for  drawing  cars  on  any  iiorse  rail- 
road in  the  city.  Subsequently  to  the  pas- 
sage of  this  act  a  company  was  incorpo- 
rated with  power  to  construct  and  use  a 
horse  railroad  in  certain  streets  of  the  city 
of  New  Haven,  the  charter  containing  the 
following  provision:  "Said  company  is  au- 
thorized to  operate  such  railroad  with  cars 
propelled  by  electricity  in  any  mode  that 
does  not  involve  the  use  of  overhead  wires." 
Held,  that  the  company  could  not  use  over- 
liead  wires,  even  with  the  permission  of  the 
Piayor  and  common  i-ouncil  of  the  city. 
P'arrellw.  Wine/tester  Ave.  R.  CV».,  61  Conn. 
127.  23  At  I.  Rep.  757. 

The  charter  of  the  company  was  the  fidl 
measure  of  its  powers,  and  the  exception  in 
the  charter  of    the  use  of  overhead  wires 
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in  the  granting  of  its  powers,  was  equiva- 
lent to  a  positive  proiiibition  of  tlieir  use. 
I'lirrcll  w.  Winchester  Ave.  K.  Co.,  6i  Co»u, 
127.  23  A//.  Ni'p.  757. 

A  provision  in  a  cliarter  of  a  street-car 
company  that  the  "corporation  siiall  not 
cncuniljcr  any  portion  of  tlic  streets  or 
hij^hways  not  occupied  by  said  tracks,"  does 
not  prevent  the  erection  of  poles  at  tlie 
outei  cdye  of  the  sidewalks  to  support 
wires  conveying  electricity  as  a  motive 
power,  especially  where  another  section  of 
the  charter  is  broad  enough  to  authorize 
tlie  use  of  electricity.  Taggart  v.  Neivport 
5/.  R.  Co.,  43  /i»i.  &•  Eng.  R.  Cas.  208,  16 
A'.  /.  668,  7  /..  R.  A.  205.  19  Atl.  Rep.  326. 

II.  3Iiiiiicii>ul  i>vriiiis.si«>ii.  —  The 
coiulition  attached  by  respondent  to  the 
use  by  the  relator  of  wooden  i)oles  outside 
of  the  fire  limits  of  the  city,  tliat  it  should 
furnish  passengers  witli  transfers  on  certain 
designated  lines  of  its  road  without  addi- 
tional ciiarge,  is  inoperative  and  void,  being 
in  c.  .;.iK;t  with  Mich.  How.  St.  ch.  95,  ;!  14. 
Klciti  ic  R.  Co.  v.  Common  Council,  84  Mich. 
257,  47  A^.  W.  Rep.  567. 

The  provisions  of  N.  J.  Rev.  Sup.  p.  369, 
?  30,  empowering  street  railways,  witii  the 
consent  of  municipal  authorities,  to  use 
electric  or  chemical  motors  or  grip  cables 
as  the  propelling  power  of  its  car-^  instead 
of  horses,  docs  not  legalize  the  erection  of 
poles  and  the  stretching  of  wires  in  a  ])ub- 
lic  street  as  a  part  of  a  system  of  electrical 
railroading.  S/a/e (Green,  Pros.)  v.  Trenton, 
54  N.J.  L.  92.  23  Atl.  Rep.  281. 

An  ordinance  wliich  purports  to  grant 
permission  to  erect  such  poles  and  stretch 
such  wires  is  illegal.  State  {Green,  Pros.) 
V.  Trenton,  54  N. /.  L.  92,  23  Atl.  Rep.  281. 
12.  Consent  of  siibuay  conimis- 
sionors.— An  act  entitled  "  An  act  provid- 
ing for  the  placing  of  electrical  conductors 
under  ground  in  cities  of  this  state,  and  for 
the  creation  of  a  board  of  commissioners 
of  electrical  subways,"  provides  that  no 
electrical  wire  or  cable  shall  be  constructed 
along,  across,  or  above  the  surface  of  any 
street  or  avenue  in  any  city  in  New  Jersey 
without  authority  from  the  board  created  by 
the  act.  Held,  that  while  the  general  object 
of  the  law  is  to  require  electric  wires  occupy- 
ing the  streets  of  a  city  to  be  placed  under 
ground,  the  commission  is  authorized  to 
permit  wires  to  be  strung  in  cities  until 
such  time  as  the  overhead  stringing  of 
wires  can  be  terminated  without  hardship. 


Paterson  R.  Co.  v.  Grundy,  56  Am.  &*  Eng. 
R.  Cas.  486,  SI  i\.  J.  Eg.  213,  26  Atl.  Rep. 
788. 

Where  the  authority  of  a  street  railway 
company  to  string  its  trolley  wires  without 
the  consent  of  the  said  commissioners  is 
doubtful,  the  company  is  not  entitled  to  an 
injunction  restraining  an  abutting  owner 
from  cutting  down  the  wires  whicli  it  h.is 
placed  above  the  walk  in  front  of  such 
owner's  lots.  Paterson  R.  Co.  v.  Gruutlv, 
56  Am.  <S-  Eng.  R.  Cas.  486,  51  N.J.  llq. 
213,  26  Atl.  Rep.  78S. 

13.  I>i.stnrl»unc<;  of  t('loitli«>ii<>  n.v.s- 
tem— Earth  currents.*— In  the  jiresent 
state  of  electrical  science  a  telephone  com- 
pany cannot  maintain  a  bill  for  an  injunc- 
tion against  the  operation  of  an  electric 
railway  to  [)revcnt  damages  incidentally 
sustained  by  the  escape  of  electricity  from 
its  rails.  Cumberland  T.  &^  T.  Co.  v.  United 
Elec.  R.  Co.,  43  Am.  &*  Eng.  R.  Cas.  194, 
42  Eed.  Rep.  273.  — Uevikwixg  Haltiniore 
&  P.  K.  Co.  V.  Fifth  Baptist  Church,  108  U. 
S.  317,  2  Sup.  Ct.  Rep.  719. 

Under  N.  Y.  Code  Civ.  Pro.  §§  603,  604, 
providing  for  temporary  injiinriions  pend- 
ing an  action,  where  it  appears  that  a  tele- 
phone comr  .ny  has  the  right  to  erect  ])oles 
and  maintain  wires  along  a  highway  for 
telephone  purposes,  and  that  a  street-car 
company  is  about  to  erect  wires  for  operat- 
ing an  electric  railway,  the  current  of  which 
will  seriously  interfere  with  tch'phonc  com- 
munications, and  where  it  further  appears 
that  the  act  of  the  street-car  company,  if 
unrestrained,  will  tend  to  make  inedeclual 
any  judgment  which  the  telephone  company 
might  obtain,  the  latter  is  entitled  to  a  tem- 
porary injunction  upon  giving  a  sufTiricnt 
indemnity  bond  to  the  defendant.  Hudson 
River  Telep.  Co.  v.  Watervliet  T.  &=  R.  Co., 
8  A^.  Y.  Supp.  497,  29  JV.  v.  S.  R.  22  ;  mod- 
ified  in^  N.  Y.  Supp.  177,  29  A'^.  Y.  S.  R. 
694,  56  //««  67. 

Where  both  a  telephone  company  and  an 
electric  railway  company  have  a  grant  to 
operate  their  respective  lines  over  the  same 
highway,  neither  company  has  an  exclusive 
franchise  to  use  what  is  called  the  "earth 
circuit";  but  each  is  limited  to  what  is 
reasonably  necessary  foi  its  bencficia!  en- 
joyment. Hudson  River  Telep.  Co.  v.  Wa- 
tervliet T.  &'  R.  Co.,  56  Hun  67,  29  A'.   Y.  S. 

*  Respective  rights  of  trolley  and  telephone 
companies,  see  56  Am.  &  Eno  R.  Cas.  478, 
adttr. 
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J?.  694,  9  iV.  r.  Su/>fi,  177  ;  appeal  dismissed 
in  \z\  N.  Y.  397.  31  X.  y.  S.  R.  524,  24  A'. 
E.  Ri-p.  832. 

Wliere  a  telephone  company  has  obtained 
u  temporary  injunction  to  restrain  an  elec- 
tric railway  conipiiny  from  operating  its  line 
on  the  same  street,  on  tlie  ground  that  its 
currents  will  interfere  with  telephone  mes- 
sages, and  it  appears  that  by  the  ado|)tion 
of  what  is  called  the  "  metallic  circuit "  the 
interference  would  be  obviated  ;  and  it  fur- 
ther appears  that  it  is  cheaper  for  the  tele- 
phone company  to  construct  it  than  for  the 
other  company,  the  temporary  injuiiclinn 
should  be  vacated  upon  the  electric  company 
giving  bond  for  the  payment  of  the  expense 
and  damage  to  the  telephone  company  in 
making  such  metallic  circuit,  and  further 
stipulating  that  the  court  may,  upon  the 
trial,  determine  the  amount  of  such  expense 
and  damage.  Hudson  River  TeUp.  Co.  v.  IVa- 
ttrvlid  J'.&'R.  Co.,  9  .V.  Y.  Siipp.  177,  29 
iX.  Y.  S.  R.  694,  56  I/itn  67 ;  viod/fyiiij^  8 
.\'.  Y.  Siipp.  497,  29  X.  Y.  S.  R.  22  ;  'appeal 
dismissed  in  1 2 1  A'.  Y.  397,  3 1  A'.  1 '.  i".  R. 
524,  2\N.E.Rep.  832. 

A  street-car  company  will  not  be  denied 
the  rigiit  to  use  electricity  as  a  motive 
power  because  it  will  interfere  with  a  tele- 
phone company  already  existing  on  the 
street,  where  it  appears  that  the  telephone 
comi);iny  can  avoid  tiie  interference  by  the 
use  of  what  is  knowti  as  the  "  metallic  cir- 
cuit." Hudson  River  Tele  p.  Co.  v.  ll'ater- 
vl/et  T.  &-  R.  Co.,  29  A'.  }'.  .V.  R.  694,  56 
JJiin  67,  9  A'.  Y.  Supp.  177  ;  appeal  dismissed 
in  121  N.  K.  397,  31  N.  Y.  S.  R.  524,24  A". 
E.  Rep.  832. 

In  an  action  brought  by  plaintiff,  a  corpo- 
ration organized  under  the  act  providing 
for  the  incorporation  of  telegraph  companies 
(cli.  265,  Laws  1848),  to  restrain  defendant 
from  operating  its  road  by  the  single-trolley 
system  upon  certain  streets  in  the  city  of 
Albany — //eld,  that  as  plaintiff  had  accepted 
its  franchise,  which  authorizes  it  to  con- 
struct and  operate  its  lines  upon  streets 
and  highways  upon  the  express  condition 
that  they  shall  not  be  so  constructed  as  to 
imommode  the  public  use,  and  as  defend- 
ant was  occupying  the  streets  in  such  a 
manner  as  to  expedite  public  travel  and 
promote  the  public  use  to  which  they  were 
devoted,  plaintiffs  franchise  was  of  a  sub- 
ordinate character  and  it  could  not  com- 
plain that  the  system  adopted  by  defendant 
interfered  with  the  operation  of  its  lines; 


that  it  was  part  of  plaintiff's  compact  with 
the  state  that  the  maintenance  of  its  lines 
shall  not  prevent  the  adoption  of  any  safe, 
convenient,  and  expeditious  mode  of  travel, 
such  as  defendant's  system  was  shown  to 
be.  Hudson  River  Tele  p.  Co.  v.  U'aterz'liel 
T.  (S^  R.  Co.,  56  ./;;/.  &>  En^.  R.  Cas.  469, 
135  A'.  Y.  393,  3 J  A'.  E.  Rep.  148,  48  A'.  )'. 
5.  R.  417  ;  reversing''  61  //un  140,  39  A'.  J'. 
5.  R.  952,  15  A'.  J'.  Supp.  752.— Distin- 
guishing Story  7/.  New  York  E\.  R.  Co..  90 
N.Y.  122;  Lahr  7/.  Metropolitan  El.  K.  Co., 
104  N.  Y.  268. 

The  fact  that  plaintitfs  system  of  coiy- 
munication  was  only  partially  established 
in  the  public  streets,  its  telephones  being 
located  and  its  wires  grounded  upon  private 
property,  and  that  defendant's  method  per- 
mitted the  electric  current  used  to  propel 
its  cars  to  escape  and  flow  to  plaintiff's 
grounded  wires,  thus  indicting  serious  loss, 
did  not  give  a  right  of  action,  as  the  use  of 
its  grounded  wiies  was  a  part  of  its  system 
of  telephonic  communication  through  the 
streets  which  it  maintains  under  the  per- 
mission of  the  state  and  subject  to  the  con- 
dition that  it  shall  not  incommode  the  use 
of  the  streets  by  the  public;  that  its  fran- 
chise was  indivisible  and  entirely  subser- 
vient to  the  lawful  uses  of  tl'.e  streets  for 
public  travel;  that  having  accorded  to  the 
public  an  unrestricted  right  of  passage,  it 
could  not  question  the  form  in  which  that 
right  is  enjoyed  so  long  as  it  is  lawful  and 
is  utilized  with  proper  care  and  skill.  J/ud- 
son  River  Telep.  Co.  v.  Watervliet  T.  iS~»  A'. 
Co.,  56  Am.  &•  Eng.  R.  Cas.  469,  135  A'.  Y. 
393,  32  A^  E.  Rep.  148,  48  A'.  Y.  S.  R.  417; 
reversing  61  Hun  140,  39  A^  Y.  S.  R.  952, 
15  A'.   I'.  Supp.  752. 

The  fact  that  inconvenience  or  loss  re- 
sults to  one  having  no  easement  in  a  street 
from  the  adoption  of  a  mode  of  locomo- 
tion authorized  by  law,  which  is  carefully 
and  skilfully  employed,  and  which  does  not 
destroy  or  impair  the  usefulness  of  the 
street,  does  not,  in  the  absence  of  a  statute 
imposing  a  liability,  give  a  right  of  action. 
Hudson  River  Telep.  Co.  v.  Watervliet  T.  Sf 
R.  Co.,  56  Am.  &■'  Eng.  R.  Cas.  469,  135  ^'V^. 
!'•  393.  32  A'  E.  Rep.  1 48,  48  A^.  Y.  S.  R. 
417;  reversing  61  Hun  140,  39  A'.  }'.  6'.  R. 
952,  ISA".    Y.  Supp.  7  s^- 

The  dominant  purpose  for  which  streets 
in  a  municipality  are  dedicated  and  opened 
is  to  facilitate  public  travel  and  transporta- 
tion, and,  in  that  view,  new  and  improved 
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ini)(lcs  of  coi-.veyaiicc  by  sircct  railways  are 
|jy  law  autlioiizcd  to  be  constructed;  and  a 
fraiK  liisc  HI  anted  to  a  tck'jjlionc  company 
of  constriic:iiiij4  and  opcralini;  its  lines 
alon^;  and  upon  such  streets  is  suiiordinatc 
t(j  the  rij^liis  of  the  |)ublic  in  the  streets  fur 
the  purpose  wi  travel  ami  iranspcjrtation. 
L ///(•/// //!///  /.  /'.  A'.  t'(>.  V.  C//y  CJ^  S.  I'tl. 
Aa^oc,  40  Am.  ijr^  J-ii.t,^-  A'.  Las.  588,  48  O/iio 
St.  ;,90,  J7  A'.  /.'.  AV/.  Si;o. 

'Ihc  fact  that  a  teliphonc  company  ac- 
cpiiritl  and  entered  upon  the  exercise  of  a 
franchise  to  erect  and  maintain  its  telephone 
poles  and  wire-  upon  the  streets  of  a  city 
prior  to  the  operation  of  an  electric  railway 
thereon,  will  not  }^ive  tiie  tele|)hone  com- 
pany, in  the  us(,'  of  the  streets,  a  ri^iit  para- 
mount to  the  casement  of  the  [jublic  to  adopt 
and  use  the  best  and  most  appKjved  mode  of 
travel  thereon  ;  and  if  the  operation  of  the 
street  railway  by  electricity  as  the  UKjtive 
power  tends  todisluib  the  worUinjj;  of  the 
telei)hone  system,  the  remedy  of  the  telc- 
plione  company  will  be  to  readjust  its  meth- 
ods to  meet  the  condition  created  by  the  in- 
troduction of  electro-motive  i)ower  upon  the 
street  railway.  Cincinnati  I.  /'.  K.  Co.  v. 
City  &^  S.  Til.  Assoc,  46  Am.  Sr*  En^^.  R. 
Las.  588,  48  Ohio  St.  390,  27  A\  E.  Rt-p.  890. 

Where  a  telejilKJue  company,  under  au- 
thority derived  from  the  statute,  places  its 
poles  and  wires  in  the  streets  of  a  munici- 
pality, and,  in  order  to  make  a  complete 
electric  circuit  for  the  transmission  of  tele- 
phonic messages,  uses  the  earth,  or  what  is 
known  as  the  "firound  circuit,"  for  a  return 
current  of  electricity,  and  where  an  electric 
street  radway,  afterwards  constructed  upon 
the  same  streets,  is  operated  with  the 
"sinsjle-trolley  overhead  system,"  so  called, 
of  wliii  h  the  ground  circuit  is  a  constituent 
part,  if  the  use  of  the  grountl  circuit  in 
the  operation  of  the  street  railway  inter- 
feres with  telephone  communication,  he 
telephone  company,  as  against  the  street 
railway,  will  not  have  a  vested  interest  and 
exclusive  right  in  and  to  the  use  of  the 
ground  circuit  as  a  part  of  liie  tele|)hone 
system.  Cincinnati  I.  P.  R.  Co.  v.  Ci/y  &^ 
S.  Tel.  Assoc,  46  Am.  &•  En^--.  R.  Cas.  588, 
48  0/1  io  St.  390,  27  A'.  E.  Rep.  S90. 

An  electric  passenger  railway  is  bound  to 
use  reasonable  care  and  prudence  in  placing 
its  wires  and  poles,  and  to  adopt  all  ordi- 
nary and  usual  appliances  and  methods  to 
prevent  contact  between  its  trolley  and  feed 
wires  and  the  wires  of  a  telephone  company 


stretched  along  or  across  the  same  high- 
way ;  failing  to  exercise  this  degree  of  care, 
it  may  be  restrained  by  injunction  from 
operating  its  line  until  the  defect  is  reme- 
died. Central  Pa.  Tclep.  Co.  v.  W'ilkes- 
Parre  &^  W.  S.  R.  Co.,  i  J'a.  Dist.  628. 

14.  l!ig:lit  t<»  <liimaK:4'H  Tor  I'littiii^ 
•\viros.  —  'I'he  c(jmmissioner  of  railioads 
has  no  arbitrary  power  to  fix  twenty-four 
feet  as  the  height  at  wiiich  the  trolley  wires 
of  an  electric  street  railway  shall  be  strung 
and  maintained  above  the  track  of  a  rail- 
road company,  in  the  absence  of  any  show- 
ing that  a  less  height  is  insullicient  to  [ire- 
vent  any  danger  to  the  employes  of  the 
r(jad.  Sa_ifi/iaw  Union  St.  R.  Co.  v.  Mic/ii- 
tfan  C.  R.  Co.,  56  ^Im.  &^  Enjf.  R.  Cas.  481, 
91  Mid/.  657.  52  N.  W.  Rep.  "49. 

The  refusal  of  a  railroad  company  to  per- 
mit the  tnjlley  wires  of  an  electric  street 
railway  which  cross  its  track  to  be  raised  to 
a  height  sanctioned  by  the  commissioner  of 
railroads  in  other  cities,  and  six  inches 
higher  than  any  bridge  upon  the  railroad 
company's  line,  which  could  have  been  done 
without  cutting  the  wires  or  destroying 
property,  and  its  cutting  of  the  wires  at  a 
time  when  the  street  railway  company  was 
operating  its  entire  road,  is  an  inexcusable 
violation  of  the  rights  of  the  latter  C(jm- 
pany,  and  justifies  the  recovery  of  all  dam- 
ages sustained  by  said  company  on  account 
thereof.  Sajfinaro  Union  St.  R.  Co.  v. 
Michigan  C.  R.  Co.,  56  Am.  &^  Eng.  R.  Cas. 
481,  91  Mich.  657,  52  A'.  W.  Rep.  49. 

15.  Ui^Iils  of  itre-cvistiiiK  street 
railway  (•onipaii.v. — While  a  court  may 
restrain  tiic  taking  or  interference  with  an 
existing  franchise  of  another  company,  yet 
where  a  receiver  is  operating  a  horse  rail- 
way, without  any  intention  of  using  elec- 
tricity as  a  motive  power,  the  erection  of 
poles  and  wires  by  another  company  for  an 
electric  railway,  on  the  same  roadbed,  is 
not  an  interference,  and  will  not  be  en- 
joined. Fidelity  T.  &•  S.  V.  Co.  v.  Mobile 
St.  R.  Co.,  53  Fed.  Rep.  687. 

4.  Rights  of  Abutting  Chvners. 

16.  In  jjeiicrnl  —  Injunction.*  — A 

mere  apprehension  that  injury  may  result 
to  the  i)roperty  of  a  complainant  by  the 
substitution  by  a  street  railway  company  of 
electricity  as  a  motive  power  will  not  war- 

*  Right  of  abutting  owner  to  injunction,  see  46 
Am.  &  Eng.  R.  Cas.  89,  absir. 
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rani  the  court  in  perpetually  enjoining  such 
action  on  the  part  of  the  company.  J'ottir 
V.  Siij^n'naw  Union  St.  A'.  Co.,  83  Miih.  2S5, 
47  A^.  IV.  Kep.  217. 

Complainant  sought  perpetually  to  enjoin 
the  use  of  electricity  by  (Icfciidaiii  as  a  sub- 
stitute for  horse  power  in  tiie  operation  of  a 
street  railroad  in  a  street  upon  wliicli  com- 
|)lainant  owned  v.icant  land.  Held,  that 
the  tjraiitmu;  of  an  iiijuiiciiDii  would  c.iuse 
the  d(;feiul:mt  far  ijniatcr  loss  than  com- 
plainant  will  sutler  if  all  of  his  apincliCTi- 
sioiis  prove  true;  and  that,  if  he  h.is  the 
rights  he  claims,  he  has  a  remedy  at  law  for 
their  violation,  to  whicii  he  should  be  re- 
mitted under  the  facts  developed  in  this 
case.  Potter  v.  Siin^tniirc  f'n/on  St.  A'.  Co., 
S3  A/i,/i.  2S5,  47  A'.  IV.  A'f/>.  217. 

Complainant,  a  street  railway  company 
or<,'anized  under  Act  No.  14S,  Laws  of  1S85, 
as  amended  (ch.  94,  How.  St.),  filed  a  bill  to 
restrain  the  defendants  from  interfering 
with  the  construction  of  its  railway  in  a 
certain  street,  to  be  operated  by  elcctricit)', 
by  cutting  down  the  poles  erected  for  that 
purpose.  The  defendants  answered,  admit- 
ting the  interference  charged  in  the  bill, 
and  claiming  a  legal  right  thus  to  prevent 
the  construction  of  an  electric  street  rail- 
way on  the  street,  and  alleging  that  street 
railway  cars  propelled  by  electricity  conid 
not  lawfully  be  used  on  the  street  in  the 
manner  intended  by  complainant,  and  deny- 
ing the  power  of  the  common  council  to 
permit  the  erection  and  maintenance  of 
such  electrical  apparatus  without  the  con- 
sent of  abutting  property  owners,  or  with- 
out condemnation  proceedings,  and  claim- 
ing that  the  construction  and  use  of  such  a 
railway  would  limit,  impair,  and  impede  the 
use  and  enjoyment  of  defendants'  property 
and  impose  an  additional  servitude  upon 
the  street.  Defendants  also  filed  a  cross- 
bill praying  for  a  perpetual  injunction 
against  the  use  of  such  railway  in  said 
street.  Ne/tt,  that  the  rom[)lainant  was 
proceeding  under  color  of  legal  authority 
to  construct  its  railroad,  and  that  the  de- 
fendants have  a  complete  legal  remedy  for 
all  injuries  complained  of  in  their  cross-bill. 
/h-trott  City  Ji.  Co.  V.  Mills,  46  Am.&^  i^«;^ 
A'.  Cas.  608,  85  Mich.  634,  48  N.  IV.  Rep. 
1007.— Followed  in  Dean  v.  Ann  Arbor 
St.  R.  Co.,  93  Mich.  330.  Limited  in 
People  V.  Ft.  Wayne  &  E.  R.  Co.,  92  Mich. 
522. 

The  claim  that  the  city  of  Detroit  does 


not  possess  the  power  to  permit  the  com- 
pl.iinant  to  operate  its  cars  by  electricity, 
and  that,  therefore,  compl.iinant  is  acting 
without  authority  of  law,  if  conceded,  is  a 
matter  between  the  complainant  and  the 
state,  and  the  defendants  are  not  in  a  jjosi- 
tion  to  raise  the  (iuesli<jn.  Detroit  City  R, 
Co.  V.  Milts,  46  Am.  &*  Eng.  R.  Cas.  608,  85 
Mich.  634,  48  A'.  W.  Rep.  1007. 

Complainant's  roadheii  and  track  must  be 
built  substantially  with  the  level  of  the 
street,  so  as  to  permit  vehicles  to  cr<«s 
without  ditliculty,  and  the  poles  must  be  so 
placed  as  not  to  interfere  with  the  ri^lii  of 
ingress  to  and  egress  from  abutting  prop- 
erty. Detroit  City  R.  Co.  v.  Mills,  46  ./;;/. 
&^  Eng.  R.  Cas.  608,  85  Mich.  634,  48  A'.  IV. 
Rep.  1007. 

Residents  of  a  city  have  no  right  either 
as  citizens  or  as  abutting  property  owners 
to  cut  wires  intended  to  be  used  in  prof)el- 
ling  electric  cars,  simply  because  the  com- 
pany has  laid  a  double  track  where  it  hatl  a 
right  to  lay  only  a  single  one.  Paterson  R. 
Co.  v.  Grundy,  56  Am.  i5-  Eng.  R.  Cas.  4S6, 
51  N./.  E(].  213,  26  An.  Rep.  788. 

Maintaining  a  wire  twenty  feet  above  the 
surface  of  a  street  for  the  purpose  of  pro- 
pelling electric  cars  is  not  an  interference 
with  the  rights  of  abutting  lot  owners. 
Paterson  R.  Co.  v.  Grundy,  56  Am.  &^  luig. 
R.  Cas.  486,  51  N.  /.  Eg.  213,  26  All.  Rep. 
788. 

A  temporary  injunction  by  an  abutting 
owner,  restraining  the  erection  of  poles  for 
wires  for  an  electric  street  railroad  in  front 
of  ills  property,  is  properly  dissolved  where, 
if  the  work  is  allowed  to  proceed,  no  injury 
will  occur  which  cannot  be  compensated  by 
a  pecuniary  payment,  and  where  it  further 
appears  that  a  public  improvement  would 
be  delayed  for  several  months  by  the  in- 
junction, and  which  might  in  the  end  be 
allowed  to  proceefi.  Tracy  v.  Troy  Sr^  I..  R. 
Co..  54  //un  550,  27  A',  r.  .S".  R.  633.7  A'.  V. 
Supp.  892. — Following  Power  v.  Athens, 
19  Hun  167. 

17.  Riij^ht  to  daiiiages— Estoppol.— 
Where  abutting  property  owners  petition 
the  city  council  to  allow  an  electric  street- 
car company  to  maintain  a  double  track  on 
the  street  in  front  of  their  premises,  and, 
acting  on  such  petition,  the  council  grants 
the  right,  the  petitioners  are  estopped  from 
claiming  damages  caused  by  constructing 
or  operating  the  double  track,  and  also 
from  objecting  that  the  petition  was  not 
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suffK  ii;ntly  signed.    Joyce  v.  F.ast  St.  Louis 
El,-i.  SI.  R.  Co.,  43  ///.  Ap/>.  1  57. 

//  si'futs  tliat  a  preliminary  injunction 
awarflcf!  on  a  bill  filed  by  landowners  to 
restrain  an  electric  railway  conii)aiiy  from 
constructing  and  operating  its  railway  over 
piaiiiiifT-,'  lands,  l)ut  solely  within  the  ap- 
])r()]»i  iatinn  -A  an  incorporatod  turnpike 
coni]iaiiy,  rntil  L(jnipensation  should  be 
paid  or  seciMcd,  is  not  warrantt'd.  Ilciliiian 
V.  Lelumon  :'»-  .i.  St.  R.  Co.,  145  /'a.  St.  23, 
23    ///.  /:,/>.  389. 

IH.  Vsv  «»rsfr«'i'l  for  ehM'trl*'  road 
iiol  SI  iH'w  srrvit  lulr.*— The  Mil.  Act 
of  I  Si/),  eh.  370,  confers  upon  the  mayor 
;ind  city  council  of  H.dlimore  full  ](Ower  to 
auihori/^i-  ilie  use  of  electricity  for  pro|)el- 
linj;  street-cars,  aiul  this  use  does  not  iin- 
|i()se  a  new  servitude  upon  the  street;;  so  as 
to  entitle  aliuttinij;  lot  owners  to  additional 
compensation,  /w'l 7/  v.  Xortli  ^Iti'.  A'.  Co., 
50  ./w.  &^  liiii^.  I\.  Cii\.  401,  75  A/,/.  222,  23 
////.  AV/.  463,  —  Foi.i.owiNt;  Ta^'i^.irt  ?'. 
Newport  St.  K.  Co.,  16  R.  I.  668;  Ualsey  v. 
Kaj.id  Transit  St.  R.  Co.,  47  N.  j.  E(\.  380; 
Williams  7/.  City  Klec.  St.  U.  Co.,  41  Fed. 
Rep.  556;  LocUhart  t.  Craiy;  St.  R.  Co.,  139 
I'a.  St.  419.— FoM.DWiM)  IN  North  Haiti- 
more  I'ass.  R.  Co.  V.  North  Ave.  R.  Co.,  75 
Md.  233. 

Placing  poles  in  the  mirldlc  of  the  street 
for  the  |)urposc  of  usinij;  electricity  for 
strei'l-car  propulsion  does  not  impose  a  new 
servitude  on  the  land  in  the  st  reet ;  the  poles 
facilifte  the  use  of  the  street  as  a  public 
way.  Iliihfy  v.  Rapid  Transit  St.  A\ 
Co.,  46  /////.  (5m  /•;//^^    A'.   Cas.  76,  47  A'.  /. 

AV/.  380,  20.///.  AV/.  859.— DlSTINC.lMSIIINtJ 

\Vrij,dit 7/.  Carter,  27  N.  J.  L.  76.  yuoriNt; 
Slate  7'.  Laverac'c,  34  N.  J.  L.  201. 

The  (|ucstion  whether  a  new  method  of 
usiiifj;  a  street  for  public  travel  results  in 
the  im|)osition  of  an  additional  burden  on 
the  land  or  not  must  be  determined  by  the 
use  wliic-h  the  new  method  makes  of  the 
street,  and  not  by  the  motive  power  which 
it  employs  ia  such  use.  J/al.uy  v.  Rapid 
Transit  St.  R.  Co.,  46  Am.  &>  Eiit;.  R.  Cas. 
76,  47  ^V  /.  AV/.  380,  20  ////.  Rf/>.  859, 

Channin^  a  street  railroad  frotn  horse 
power  to  electric-motor  ])ower  does  not  im- 
pose an  additional  servitude  upon  the  street 
so  as  to  entitle  the  ahuttint;  owners  to 
damaj,'es,  especially  where  it  appears  that 

*  F.lcctric  car-poles  and  wires  not  add!  lonal 
servitude  upon  street,  sec  note,  28  Am.  St.  Rei'. 
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the  use  of  the  street  for  the  purposes  of  the 
road  is  not  any  more  exclusive  than  when 
operated  by  horse  power.  Tajf!;art  v.  A'l'ii'- 
port  St.  R.  Co.,  43  Am.  &»  Enj^.  K.  Cas.  208, 
16  A'.  /.  668,  7  L.  K.  A.  205.  19  At  I.  Kep. 
326, 

On  a  bill  fded  by  abutting  owners  a^'ainst 
a  street  railway  company,  incor|)oratcd 
unde--  the  Pa.  Act  of  May  14.  1889,  1*.  L. 
p.  21  /,  t(j  enjoin  the  construction  and  oper- 
ation of  an  electric  railway  on  a  citv  sireet 
newly  i)aved  with  asphalt  at  the  expense  of 
the  owners,  averrinj^  that  said  construction 
and  operation  would  impose  an  additional 
burden  for  which  compensation  was  not 
provided  by  said  act,  and  that  the  said  act 
was  therefore  ut'constitutional,  a  prelimi- 
nary injunction  prayed  for  was  refused. 
Lockliart  v.  Crait;  St.  A'.  Co.,  47  .lin.  &^  Ent;^. 
A\  Cas.  57,  139  /'a.  St.  419,  21  ^///.  /'<•/.  26. 
—  Fol.i.owiNi;  TagRart  7'.  Newi)ort  St.  R. 
Co.,  16  R.  1.  668.— Al'l'KOVl'.l)  in  Delaware, 
L.  &  W.  R.  Co.  V.  Wilkes-Rarre  &  W.  S.  R. 
Co.,  I  I'a.  Dist.  627.  F'oi.i.owKi)  IN  Koch 
V.  North  Ave.  R.  Co.,  75  Md.  222;  Gillette 
7/.  Chester  &  M.  R.  Co.,  2  I'a.  Dist.  450. 
yuoTKi)  IN  Fox  V.  Catharine  &  IJ.  St.  R. 
Co.,  I  I'a.  Dist.  507. 

II.    LIABILITY   FOR  thJURIES  CAUSED   BT 
NEGLIGENCE. 

I.  /«  General. 

IJ).  DoKr<;«ol"ear«  required— I>uty 
to  employ  eoiuliietor.— In  an  action 
aj^ainst  an  electric  railway  company  for  in- 
juries residting  from  the  negligence  <jf  its 
ajjents  or  employes,  it  is  not  erroneous  to 
charge  the  jury  that  defendant  is  liable  to 
plaintilT  if  the  injury  done  him  coidd  have 
been  av(jided  by  extraordinary  care  anil 
vigilance  on  the  part  of  defendant,  its 
agents  and  employes,  as  a  higher  degree  of 
care  is  retpiired  in  the  operation  of  electric 
railways  than  in  that  of  horse-cars  and 
stage-coaches.  Co^su'e// v.  fi'est  .U.  &^  A'. 
A".  AV(V.  A'.  Co.,  52  Ant.  &^  Eni;.  A\  Cas.  500, 
5  iras/i.  46,  31  J'ar.  Rep.  411. 

In  the  absence  of  proof  that  a  conductor 
is  necessary  for  the  safe  Management  of  an 
electric  car,  it  is  error  to  admit  testimony 
showing  that  there  was  no  conductor  upon 
a  car  at  the  time  ol  an  accident.  (  Itristen- 
sen  V.  Union  Trunk  Line,  6  Wash.  75,  32 
Pac.  Rep.  1018. 

20.  Neglect  to  adopt  best  appli- 
nnees.-  An    electric   railway   company    is 
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not  suilty  of  ncglifjence  because  of  a  failure 
to  adopt  and  provide  on  its  electric  street- 
cars a  "  resistance  coil,"  at  a  time  wlieri,  so 
far  as  appears,  no  such  device  had  been  dis- 
coveiedor  its  practical  utility  demonstrated. 
Loriiiwr  v.  St.  Paul  City  R.  Co.,  48  Minn. 
391.  51  iV.  IV.  Rfp.  125. 

:2I.  ICiiiiniii^  at  excoH.sivc  K|i«>c>d. — 
Sircel-cars  pro|)elled  by  electricity  and  run- 
ning along  land  burdened  only  with  the 
easement  of  a  [)ublic  highway,  cannot  be 
run  at  a  rate  of  speed  incompatible  with  the 
lawful  and  customary  use  of  the  higiiway 
by  others  with  reasonable  safety.  A'nvark 
Pass.  A'.  Co.  v.  lilock,  56  //;;/.  &^  Eng.  R.  Cas. 
590,  55  A'.  /.  I..  605,  27  At  I.  R<p.  1067. 

Where  tlie  franchise  under  wliich  an 
electric  railway  is  operated  liniits  the  speed 
of  the  cars  to  ten  miles  an  hour,  an  instruc- 
tion is  |)roperly  recused  which  asks  iVie court 
to  charge  '..liat  the  jury  are  to  determine, 
without  refe.ence  to  the  franchise,  whether 
tiie  speed  at  which  the  car  was  running  at 
the  time  of  the  accident  ;imoMrned  to  negli- 
gence. Co^swi'/lw.  West  St.  &^  .X.  E.  Elec. 
R.  Co.,  52  Am.  &>  Ell):;.  R.  Cas.  500,  5 
Wash.  46„  31  l\xc.  Refi.  41 1.  yioi  inc. 
Meek  v.  I'ennsylvania  Co.,  38  Ohio  St.  632. 

A  stieet  railway  com|)any  is  guilty  oi 
gross  negligence  in  running  its  electric  cars 
at  a  hi;;h  rate  of  speed  at  a  point  where  the 
company  has  cut  down  the  grade  of  a  street, 
by  the  width  of  its  tracks,  some  two  feet, 
and  piled  the  dirt  from  the  excavation  u|)on 
the  street  on  either  side  of  the  track.  It  is 
■m  obstruction  to  public  travel,  and  great 
care  should  be  exercised  in  rimning  thec.irs 
at  such  a  place.  Crif/ry  v.  Etuirral  St.  &• 
P.  r.  Pass.  R.  Co.,  153  Pa.  St.  218.  25  Atl. 
Ri'/>.  796. 

In  an  action  against  an  ilectric  railway 
company  for  negligence  it  is  irrelevant  to 
prove  ih.it  the  motorman  had  run  his  car 
at  a  high  rate  of  speed  on  other  occasions. 
C/ir/sfrnsrn  v.  i'm'on  Trunk  Line,  6  Wash. 
75.  y-  l\u.  R,f>.  1018. 

Ii2.  I'>ig:li((>iiiii);  ti-aiiiH.— Proof  that 
a  team  of  horses  was  frightened  by  the 
gong  of  an  approaching  electric  street-car, 
which  was  sounded  at  the  usual  place  before 
reaching  ii  street  crossing,  is  not  sullicient 
to  establish  negligence  on  the  part  of  the 
company,  where  the  [jroof  does  not  sh'  >v 
that  the  car  driver  knew  that  the  horses 
were  frightened  bv  the  gong.  A'ort/i  Side 
St.  R.  Co.  V.  Tippens,  4  Tex.  App.  (Civ.  Cas.) 
226,  14  J>'.  W.  Rep.  1067. 


23.  Killing  or  iiijiiriii{;  Iiorscs. — 

In  an  action  against  an  electric  street-car 
comi)any  for  killing  plaintiffs  horse  several 
witnesses  testified  for  the  i)laintilT  that  the 
defendant's  trolley  pole  was  allowed  to  get 
olf  the  wi .c,  when  it  tlew  up  several  feet 
and  struck  a  telephone  wire,  breaking  it 
loose  at  one  side  of  the  street,  which  fell 
across  the  electric  wire  with  the  end  resting 
on  the  rail  on  the  street,  tlius  completing  a 
circuit  which  killed  the  horse  as  he  was 
driven  by  ;  but  this  was  denied  by  the  con- 
ductor. Jle/ii,  that  the  jury  had  a  right  to 
believe  plaintilT's  witnesses,  and  the  evi- 
dence was  sufTicient  to  justify  them  in  linrl- 
ing  the  conductor  guilty  of  negligence, 
especially  where  it  appeared  that  he  knew 
that  he  was  api)ri>.acliing  a  telephone  wire 
when  the  i)oIe  was  permitted  to  get  oil  the 
wire.     Kanka/cec  Elfc.  R.  Co.  v.  \\  '/litteiiiore, 

45  ///■  ^///.  4«4. 

In  such  case  the  only  question  is  as  to  the 
company's  negligence  in  striking  the  tele- 
phone wire;  and  therefore  evidence  o(  the 
negligence  of  the  city,  or  of  the  telephone 
company,  in  permitting  the  wire  to  remain 
where  it  wms,  is  imtnaterial,  and  is  therefore 
properly  rejected.  h'anka/:ir  Elec.  R.  Co.  v. 
Whittiiiiore,  45  ///.  App.  4S4. 

A  si(jrm  occurred  and  blew  telegraph 
wires  down  ami  across  a  trolley  wire  of  an 
elc'tric  railroad,  and  a  horse  was  injured  bj 
cc'n'.i  ;;  in  contact  with  the  telegraph  wire, 
frcju.  the  current  received  from  the  trolley 
wire.  Held,  that  the  billing  of  the  tele- 
graph wire  was  the  proximate  cause  of  the 
injury,  and  that  the  electric  car  company 
was  not  liable.  Albany  v.  Water',  liet  T.  ^ 
R.   Co.,  27  N.  V.  Supp.  848.  57  X.   J '.  .V.  R. 

453. 

Both  companies — the  electric  railway  and 
the  telephone  company — are  liable  for  the 
value  c)f  a  horse  killed  by  coming  in  con- 
tact with  a  broken  wire  of  the  telephone 
company,  it  appearing  that  the  telephone 
com|)any  had  negligently  permitted  its 
broken  wires  to  fall  and  remain  upon  the 
trolley  wire  of  the  electric  railway  com- 
pany, and  that  the  latter  company  luul  failed 
to  place  guard-wires  over  its  trolley  wire  as 
a  protection  against  .iccidents.  and  to  ob- 
serve the  condition  of  the  broken  telephone 
wires,  although  it  was  such  as  to  arrest  the 
atlentlon  of  a  prudent  man  engaged  in  the 
business  of  either  company.  United  Elec, 
R.  Co.  v.  Slielton,  46  Am.  &*  Eni,-.  /V.  Cas, 
206,  89  7V««.  423,  14  i".  11 '.  Rep.  803. 


208 


ELECTRIC   RAILWAYS,  24,  23. 


,. 


.|M 


H  i 


H'j'i' 

iffii-r'; 

wi 

1      ^ 

i4 

i 

-i 

^..J: 

^m 

24-.  Killiiit;  «log.  —  Pluintifl's  dug  was 

seen  on  an  electric  car  track  325  feet  aliead 
of  a  car  and  k"'"U  toward  liomc.  Deep 
snow  was  oti  the  ground,  which  had  hccn 
thrown  from  the  track,  with  no  (openings  on 
either  side  until  the  dog's  liome  was 
reached.  Tiie  car  was  running  ten  to 
iwelve  miles  an  liour,  ami  as  tiierlo;^  w^as 
M'en  tiie  inutorman  struck  Ins  gong  but 
ni.ide  no  ellort  to  check  the  sjiced  tjf  the 
<  ur,  dnd  the  dog  was  killed  after  rnnniiig 
about  600  feel.  //<•/</,  that  the  jury  had  a 
right  to  fmd  the  motornian  guilty  of  negli- 
gence, Mfisili  V.  Roiiiesler  Kliw  A'.  Co.,  25 
A',  v.  Snpp.  244,  55  X.  V.  S.  A*.  146,  72  llun 
604. 

I'^ven  if  the  dog  was  a  trespasser  on  the 
track,  the  motornian  was  not  jiisiilied  in 
running  him  down,  hut  it  was  his  duty,  on 
discovering  that  there  was  danger  of  d)iiig 
so,  to  slacken  the  speed  of  the  car;  and  it 
was  a  question  for  the  jury  whether,  in  the 
exercise  of  reasonable  vigilance,  he  might 
have  discovered  the  danger  in  time  to  have 
avertecl  it.  Meiscli  v.  /\o</it:sfi-r  l-'.lfc.  K.  Co., 
25  A'.  V.  Siipp.  244,  55  X.  V.  S.  A\  146,  72 
//;/n  604. 

2.    Ti>   I'li.'t^i'iij^ers. 

25.  In  boarding  or  alight  iii{r  i'roiii 
<'ai". — To  suddenly  siarf  an  electric  car, 
\ilhout  warning,  while  a  passenger  is  board- 
ing it,  is  an  act  of  negligence.  l'/<'J/i'>'  v. 
liujfalo  R.  Co.,  .\Misc.  (iV.  J'.)  if^i.  Tol,- 
l.owiNi;  Keating?'.  New  York  C.  K.  Co.,  49 
N  Y,  673;  I'oidin  V.  Mroadway  &  S.  A.  K, 
Co.,  61  N.  Y.621  ;  Maher  7'.  Central  Park  K. 
Co.,  67  N.  Y.  55  ;  Morrison  v.  Broadway  A 
S.  A.  R.  Co.,  130  N.  Y.  166;  Akersloot  v. 
Second  Ave.  K.  Co.,  131  N.  Y.  5'/;. 

In  an  action  against  an  electric  street-car 
for  injuring  a  passengt-r  while  getting  >.n\ 
the  car,  the  evidence  was  conflicting  as  to 
wljether  the  motornian  started  the  car 
wliilc  the  |>laintitT  was  getting  on,  or 
wlietlier  he  attempted  to  gel  on  after  the 
car  was  in  motion.  //.-/(/,  that  tliis  pre- 
sented a  (piestion  of  fact  for  the  jury,  and 
their  finding  should  not  be  disliirbed. 
Jolift  St,  li.  Co.  V.  Diif^f^^iin,  45  ///.  .///.  450. 

In  an  .iction  for  damages  where  the 
theory  of  plaintilT's  case  is  that  an  electric 
car  had  sKjwed  down  in  res|)onse  tf)  his 
signal,  and  that  when  he  was  about  to  jump 
on  tiic  rale  of  speed  was  suddeidy  increased 
to  its  usual  rate,  whereby  he  was  thrown 
under  the  wheels  and  injured,  it  is  not  error 


for  the  court  to  charge  that  "  if  tiie  jury  be- 
lieve from  the  evidence  lliat  the  plaint  lit 
attempted  to  board  the  fnjiit  platform  of 
the  car  wliile  the  same  was  running  at  its 
ordinary  rate  of  speed,  then  the  plaintilf 
wasguilty  of  contributory  negligence."  Woo 
Dan  V.  Seattle  El  a.  R.  &*  /'.  Co.,  5  Wash. 
466,  32  /'(/(■.  RiJ>.  103. 

I'lainliir,  on  attem|)ling  to  board  the 
front  platform  of  one  of  deleiidanl's  electric 
cars  at  a  cross-walk  where  the  car  had 
slopped  and  where  they  freipienily  sto|)|)ed 
to  let  olT  and  lake  on  |)assengers,  was 
thrcjwn  olT  his  balance  by  tlie  Bu<lden  siait- 
iiig  of  tlic  car  by  the  mot(jrm.m,  and  falling 
to  the  ground,  was  so  injured  that  it  became 
neces>ary  to  ainpiitale  both  feel.  On  con- 
flicting evidence  as  to  the  circunistaiK'es  in 
which  the  accident  occurred,  a  fair  preiion- 
derancc  thereof  being  in  favor  of  |)lainiirf, 
the  jury  ren<lrred  .1  verdict  in  plaiiii  ill's 
f.ivor.  Held,  that  the  jury  were  auihoi  i/cd 
to  lind  that  the  act  ol  starting  thecarthn-w 
plainlilT  olT  and  produci'd  the  injury,  and 
that  the  circiimsiances  authorized  the  jury 
to  draw  the  inference  that  a  i)roper  dis- 
charge of  dutv  would  have  a|)prised  the 
motornian  c)f  phiinlilT's  presence  and  di-siie 
to  lake  the  car  before  it  w,is  started. 
J'fijfer  v.  liitjfalo  R.  Co.,  4  .l//.s, .  (.V.  )'.) 
465. 

Defendant  requesicri  the  court  to  charge 
that  the  deft  ndaiil  was  not  chatgeable  with 
negligence,  if  the  motornian  started  the  car 
while  the  plaintilT  was  attempting  to  board 
it  by  tlie  front  |)liitform,  if  he  was  not  aware 
of  plaintill's  presence  there.  //<•/</,  that  as 
the  re(|ui'st  limited  defendanl's  liability  to 
the  knowledge  of  the  motornian  and  ex- 
cluded any  consideration  of  the  circuin- 
stanct's  teiiiling  to  show  that  if  the  mot<)r- 
iiian  liafl  iirojierly  discharged  his  duty  he 
ought  to  have  known  of  plaintilT's  presence, 
it  was  pnipeily  n'fiised.  J'leJ/W  v.  lUiffalo 
R.  Co.,\  .Mhc   (.V.    )', )  465. 

An  elt;clric  railway  conip;iny  which  has 
provided  its  cars  with  gates  to  prevent  pas- 
sengers f'dui  alighting  on  the  side  next  to 
a  parallel  track  canii'>i  defend  itself  against 
the  rliarge  of  negligence  in  not  keepingoiie 
of  the  gates  closed,  by  the  evidence  of  its 
president  "as  to  observations  Ik;  li.id  made 
in  reference  to  electric  .^treel-car  lines,  calile- 
car  lines,  and  other  street-car  lines  operat- 
ing on  double  tracks,  that  he  had  made  re- 
cently in  various  cities  of  the;  I'liiled  States 
in  reference  to  the  use  of  gales  iMi  the  cars, 
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and  to  show  that  gates  are  not  use<i."  Au- 
£us((i  A'.  Co.  V.  Gloa/er,  58  Am.  &^  /inj^.  R. 
Cas.  'i()<j,  92  G(i.  132.  18  5.  /;.  A'fp.  406. 

AUliougli  tlicre  may  be  no  negligence 
whatever  in  the  failure  of  an  electric  street 
railway  company  to  have  gates  to  the  plat- 
form of  its  cars,  for  the  purpose  of  guard- 
ing against  accidents  to  passengers  by  pre- 
venting them  from  leaving  the  cars  on  the 
side  next  to  a  [parallel  track  of  the  same 
company,  in  tiie  street,  yet  when  a  particu- 
lar company  has  such  gates  to  the  platforms 
1)1  its  cars,  not  to  keep  them  closed  may  or 
may  not  be  negligence  in  the  given  instance  ; 
and  this  is  a  question  of  fact  for  the  jury. 
^hij^iista  A'.  Co.  V.  Glover,  58  Am.  &^  /'"'(C-  '''■ 
t'<i.*.  269,  92  Gti.  I J2,  |S  S.  E.  Rt'f>.  406. 

The  fact  that  the  passenger  killed  had 
never  before  ridden  upon  an  electric  c;  r 
was  admissible  in  evidence,  for  the  purpose, 
at  least,  of  illustrating  the  cause  of  his  fail- 
.nre  to  alight  from  the  car  in  safety.  Au- 
j^usta  A'.  Co.  V.  Glover,  58  Am.  &*  Jinji-  A'. 
Cm:  269,  92  Gil.  132,  18  V  A".  A'e/>.  406. 

i2((.  Wliilu  stuiidiiiK  an  plattoriii.— 
Ill  an  action  for  personal  injuries  occasioned 
to  the  plaintiff  by  being  thrown  oil  a  car 
propelled  by  clcctri  ity,  where  it  appeared 
ill  evidence  that  the  plaintiff  was  stunuing 
on  the  front  platform  smoking  and  talking 
with  another  passenger,  and  that  when  the 
(ill  was  approaching  an  alleged  defective 
switch,  the  motorman  suddenly  pulled  01; 
the  whole  electric  power  and  the  plaintifl 
was  thrown  ofT  and  injured,  there  is  no 
error  in  the  rule  of  law  that  "if  standing 
upon  the  platform  as  above  described  would 
be  an  act  of  carelessness,  or  a  failure  to  ex- 
ercise such  a  degree  of  care  as  men  of  ordi- 
nary prudence  would  exercise  under  the 
same  circumstances,  and  the  plaintitT  was 
thereby  hurl,  lie  cannot  recover."  L'eul  v. 
/.07oell  &»  J),  .s/.  A'.  Co.,  157  J/rf.v.r.  444,32 
.\'.  /■:.  Rep.  653.— Kkvikwinc.  Corliii  v.  West 
I'.iiil  St.  U.  to.,  154  Mass.  197. 

'JI7.  Ill  piissiiig  t'roni  oiii>  car  t«> 
aiiotlM'i'.  \\\  re.ison  of  defective  insula- 
tion the  iron  handles  on  the  dashboards  of 
el('(  trie  cars  had  hccoiiic  charged  with  elec- 
tricity, i'laintilf,  a  passenger,  while  swing- 
ing from  the  step  of  one  car  to  that  of 
iinoiluT  with  the  aid  of  the  handles,  received 
ii  slto(  U  and  was  injured.  Held,  that  the 
(  om;  anv  having  the  meaiisof  rcadilv  ascer- 
taining ilie  escape  of  electrii  itv  from  the 
Works  of  the  car,  was  chargeable  witli  notice 
thereof,  and  that  the  liandles  were  liable  to 


become  charged  and  to  give  a  shock  to  any 
one  passing  from  one  car  to  another.  Hurt 
v.  Douglas  County  St.  A'.  Co.,  58  Am.  <S^ 
Jui^^.  A'.  Cas.  158.  83  H'/s.  229,  S3  N.  H'. 
A'efi.  447- 

It  had  become  customary  for  the  con- 
ductors and  for  passengers  thus  to  pass 
from  one  car  to  another  while  tliey  were  in 
motion.  There  was  no  rule  against  it,  and 
no  objection  bad  been  made  or  caution 
given,  and  there  was  no  apparent  reason  to 
apprehend  that  a  shock  W')uld  be  received 
in  so  doing,  //elil,  that  it  could  not  be  said, 
as  a  matter  of  law,  that  plaintiff  was  guilty 
of  C(»ntribut()ry  negligence.  Jiitrt  v.  J)oux'- 
las  County  St.  A'.  Co.,  58  yhn.  &^  Kuf;.  A'. 
Cii.i.  158,  83  Wis.  229,  53  A'.  It'.  A'e/>.  447. 

2H.  Uy  collision  with  wagioii.— 
Where  a  motorman  operating  a  car  sees 
that  the  driver  of  a  wagon  in  front  of  him 
on  the  track  docs  not  look  back,  nor  pay 
any  attention  to  the  ringing  of  the  bell,  nor 
increase  his  rate  of  speed,  nor  attempt  to 
leave  the  track,  it  is  the  duty  of  the  motor- 
man  to  bring  his  car  under  control,  and,  if 
necessary  to  avoid  a  collision,  to  f»top  his 
car;  and  the  negligence  of  the  driver  on 
the  wagon,  in  contributing  to  the  injury  re- 
ceived by  a  passenger  on  the  car,  affords  no 
defense  to  the  carrier.  Sears  v.  Seattle 
Con.  St.  A'.  Co.,  6  ll'as/t.  227,  33  I'ac.  Rep. 
389,  1 08 1. 

2».  To  cliild  invited  to  ride  hy  mo- 
torman.-^ Contrary  to  the  rules  of  the 
company,  a  motorr.nan  employed  a  boy  eight 
years  old  to  open  a  switch,  and  in  payment 
invited  him  to  ri(  e,  and  in  attempting  to 
get  (/ii  the  car  he  fell  and  was  injured. 
H.lil,  that  the  motorman  was  not  acting  in 
the  line  of  his  duty,  and  that  the  company 
owed  the  boy  no  duty  either  as  a  guest  01  a 
passenger,  and  was  therefore  not  liable. 
I'iiilev  v.  Ituihon  Elec.  R.  Co.,  46  A'.  )'.  .s. 
A".  202,  ()\  Hun  373,  19  A'.  V.Supp.  621.  - 
.Al'PrviNU  Connolly  v.  Knickeibocker  Ice 
Co.,  114  N.  V.  104,  22  N.  V.  S.  K.  675; 
I'leming  v.  Hnjoklvii  C'ity  K.  Co..  1  Abb. 
N.  Cas.  433  ;  Huckley  7/.  New  York  &  II.  R. 
K.  Co,  II  j.  it  S.  1S7. 

.'to.  Coiitriliiilory  ncKliK:cn4-(>  of 
pas.tt'iijjcr.— The  resting  of  the  arm  of  a 
]>assengei-  u[)on  the  window  sill  of  an  open 
car  window  is  not  coiHrihuiory  negligence 
perse;  and  this  rule  applies  to  passeiigt^rs 
on  street-cars  operated  by  electricity. 
Se/tneiiler  v.  AVti"  Orleans  &^  C.  R.  Co.,  54 
Fill.   Rep.    466.— f'oi.l.dWiNd    Summers   v. 
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Crescent  City  R.  Co.,  34  La.  Ann.  139; 
Farlow  v.  Kelly.  108  U.  S.  288,  2  Sup.  Ct. 
'*cp.  555.  Nor  FOLLOWING  Georgia  Pac. 
R.  Co.  V.  Underwood,  90  Ala.  49,  8*80.  Rep. 
1:6. 

It  is  not  contributory  nc<;liKcnce  to  at- 
tempt to  get  on  a  slowly  movinj?  electric 
car.  Citiiral  J'ass.  A'.  Co.  v.  A'ose,  (Ky.)  22 
.V.   IV.  Rep.  745- 

It  is  not  negligence />^r  jf  to  attempt  to 
hoard  an  electric  car  which  has  come  to  a 
standstill  at  a  crossing  where  passengers 
are  taken  on  or  let  oti.  Pftjfer  v.  lUtJfalo 
A\  C,>..  4  -Uisc.  (iV.  K.)  465. 

Where  a  passenger  leaves  an  electric  car 
which  is  rendered  helpless  by  atmospheric 
disturbances,  and  on  account  of  tiie  storm, 
darkness,  and  ignorance  of  tl  e  exact  posi- 
tion, fails  to  look  for  an  approaching  car 
on  a  par.dlel  track,  the  question  as  to  con- 
tributory negligencf.  is  properly  left  to  the 
jury.  JiOYcr  v.  St.  i'aul  City  R.  Co.,  54 
Af/n».  127,  55  A',  ir.  Rep.  825. 

31.  Krror  of'Jii<l;;iiu'iit  in  iiioiiiciit 
«>1'  peril.— I'laintill  was  a  passenger  on  an 
electric  street-car,  and  when  about  to  cross 
the  track  of  a  steam  railroad,  believed  her- 
self in  imminent  danger  of  a  collision  with 
an  ap|)roaching  engine,  and  leaped  from 
the  car  and  was  injured.  Hild,  that  she 
might  recover,  if  the  motorman  was  negli- 
gent, though  she  would  have  been  unin- 
jured if  she  had  remained  at  her  scat,  if 
the  danger  was  such  as  to  strike  the  mind 
of  a  reasonable  person  as  imminent. 
Shiinkeiibery  v.  Metropolitan  St.  R.  Co.,  46 
/>(/.  Rep.  177. 

In  such  case  if  the  jury  find  from  the 
evidence  tiiat  the  motor  car  reached  the 
point  of  intersection  of  the  two  tracks 
when  the  approaching  engine  was  from 
sixty  to  one  hundred  yards  distant,  ilicn  the 
motorman  had  the  right  of  way,  and  had  a 
right  to  proceed  upon  the  assumption  that 
the  engine  wouhl  be  stopped  in  time  to 
avoid  a  collision.  Slhiukinhery  v.  Metro- 
politan St.  A'.  Co.,  46  /v./.  Rep.  177. 

Ihit  on  the  other  hand,  if  the  motorman 
was  signalt'd  to  stop  his  car,  and  he  saw,  or 
shouhl  have  seen  by  the  exercise  of  due 
vigilance,  the  signal,  and  failed  to  pay  at- 
tention to  it,  and  proceeded  upon  the 
crossing,  then  the  con\i)any  was  liable  for 
the  conse(pienrcs  ui  a  collision.  Siianken- 
lery  v.  Metropolitan  'J,t.  R.  Co.,  46  Fed.  Rep. 
177. 

Where  there  was    evidence  tending   to 


show  that  the  electric  car  would  have 
passed  the  crossing  in  safety,  but  when  it 
was  about  over,  it  was  obstructed  by  the 
sudden  appearance  of  a  wagcjn,  and  the 
tlireatened  collision  with  the  engine  was 
caused  by  the  delay,  then  there  was  no 
negligence  on  the  part  of  the  motorman  in 
not  st(jpping  sf)oner,  and  the  company 
would  not  be  liable.  Sliankenhery  v.  Met- 
ropolitan St.  R.  Co.,  46  /•>//.  Re/>.  177, 

3.    To  Persons  in  .Street. 

:<2.    Duly    to    s<M>    that     tnirk    i.s 

<'U'iir.— Where  electric  cars  are  conducted 
so  as  to  run  from  ten  to  twelve  miles  per 
hour  on  streets,  it  is  the  duty  of  those  in 
charge  to  see  that  the  track  is  clear,  and 
also  to  exercise  a  i:<nijtaiil  watchfulness  for 
persons  who  may  be  crossing  the  track. 
/laltiiiiore  Traction  Co.  v.  Wallace,  (.Mil.)  26 
,///.  h'rp.  518. 

While  electric  railways  have  .lot  an  ex- 
clusive: right  to  their  tracks,  their  rights  are 
siiperi.)r  to  those  <jf  the  traveling  public. 
Their  cars  have  the  right  of  way  and  it  is 
the  duty  of  the  citizen,  win  'her  on  foot  or 
in  vi-hicles,  to  give  uix/bstructed  passage  to 
the  cars.  On  the  other  hand,  it  is  the  duly 
of  the  companies  to  see  that  their  motor- 
men  shall  be  Oii  the  alert,  not  onlv  at 
street  crossings  but  cveiy where  upon  the 
tracks,  to  see  that  citizens  are  not  run  down 
and  injured.  Jilirisinan  v.  East  Harris- 
linrj^  City  Pass.  R.  Co.,  51  Am.  ^  l-nt^.  />', 
Cas.  K/3,  1 50 /'<».  .S'/.  180,24  -it  I.  l\p.  S(/), 
30  \V.  N.  C.  373.  23  Pilt^h.  /-.  /.  (\.  S.)  7j, 
9  Lane.  L.  Re-,'.  356.— Oi!ori:i)  in  Stroiids- 
burg  Borough  7'.  Stroudsburg  Pass.  K.  Co., 
2  I'a.  Dist.  35. 

33.  IVi'soiiH  iiHiii^  NtrtM't  must  coii- 
I'urin  to  cliaiij^tMl  couditiou.— The  sub- 
stitution of  the  ell  ctiic  and  cable  car  for 
the  horse-car  lencers  impracticable  and 
dangerous  certain  uses  of  the  stn'cts  which 
we.e  once  permissible  and  comiiaiativcly 
safe,  and  it  is  the  (liily  of  propirty  owners 
on  streets  occupied  i)y  (neciiic  and  cable 
railways,  and  of  persons  crossing  ur  driving 
upon  such  streets,  to  recognize  and  con- 
form to  tlie  changed  Condition,  ll'inter  v. 
Pcleral  .Sy.  ^i^  /'.  / '.  /'ass.  R.  Co.,  153  Pa. 
St.  26.  25  ////.  A\p.  102S. 

34.  liig;lit  to  4lriv<>  other  vehieles 
oil  tritek. —  PlainlilT  was  run  into  by  one 
of  the  defendant's  cars  operated  by  elec- 
tricity,  while   beiny  driven   home  by    her 
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husband,  after  dark,  upon  its  track.  The 
car  was  not  lighted,  and  had  no  headlight, 
and  was  running  at  the  rate  of  fifteen  or 
twenty  miles  an  hour,  llclif,  that  plainlifT 
was  not  negligent  in  driving  upon  the 
tnck.  she  having  the  same  right  to  travel 
upon  it  as  the  railway  company,  save  that 
ii  was  her  duty,  when  siie  met  a  car,  to  get 
f)fl,  and  give  the  car  precedence.  Kascher 
V.  I-Aist  Pi-troit  &*  G.  P.  K.  Co.,  90  Mich. 
413.  51  A'.   W.  R,\t.  463. 

It  was  admissible  for  the  plainiilf  to 
show  tiiat  the  put)lic  were  in  tin-  hahii  r)f 
driving  and  travci;ng  on  tiie  railway  track, 
as  l)earing  upon  the  question  of  defendant's 
negligence  in  running  a  carwitiiout  a  head- 
light, or  any  light  at  all,  upon  the  street 
after  dari<.  Rasrin-r  v.  I'last  Ihlioit  &•  (J. 
J'.  A'.  Co.,  00  iI//(7/.  413,  51  A'.   II'.  Kep.  463. 

;15.  I>nt>-  «»f  <li'iv«r  of  wa;,::*)!!  t<> 
fiini  oil"  t nick.— Plaint ilT  was  driving  a 
wagon  on  a  street-car  track,  and  when  in 
the  act  of  turning  out,  and  nearly  o(T  the 
track,  an  electric  car  struck  the  hind  wheel 
of  '..is  wagon  and  overturned  it.  Ihld, 
that  it  was  tlie  duty  of  plaintifT  \.o  turn  off 
seasonably  to  avoid  a  car  approaching  from 
the  rear,  and  while  doing  so  the  molorman 
was  bound  to  exercise  projjer  care  to  avoid 
a  collision;  and  the  questions  whether  the 
motornian  was  guilty  of  i;egligence,  or 
|)laintilT  of  contributory  negligence,  were 
for  the  jury.  \\'itt(  v.  lirooklyn  City  A\ 
Co..  53  ^V.  v.  S.  A'.  334,  4  A/isi.  286.  FoL- 
i.owiNO  Quinn  ?'.  Atlantic  Ave.  R.  Co.,  34 
N.  Y.  S.  K.  801,  12  N.  Y.  Sui)p.  223. 

If  tlie  driver  of  a  wagon  was  |)laccd  in  a 
state  of  peril  by  the  negligence  of  the  motor- 
man  on  a  street-car,  the  company  was  re- 
sponsible for  the  conscqueiK  es  which  en- 
sncii,  though  the  peril  might  have  been 
increased  by  an  elTort  made  to  avoid  it,  or 
mi^ht  have  been  lesseiu-d  or  escaped  in  the 
exercise f)f  uniisn.il  courage  ami  self-posses- 
sion, provided  the  driver  used  the  care  of 
an  orilin.'irily  prudent  man  under  all  the 
circuinslances.  Ci/iliim.t  v.  JVi/krs-/uir>f&' 
S.i>t.  A\  Co.,  56  //;;/.  &^  luii^.  A'.  Ca.i.  600, 
155  Pa.  S/.  27<),  36  ////.  A','/>.  "417. 

:t<(.  ('oiitriltiitory  ii<>^li{r4>ii«'4>  of 
driviM"  of  v<>lii('lt>. — A  person  who  drives 
a  yoimg  horse  alongside  of  an  electric  street 
railway,  with  full  knowledge  of  the  situation 
aii<l  danger,  for  the  express  purpose  of  test- 
ing the  horse,  is  guilty  of  such  contributory 
negligence  as  bars  a  recovery  for  injuries 
sustained  in  consequence  of  his  horse  taking 


fright  at  an  ajjproaching  train.  Cornell  v. 
Detroit  Klec.  R.  Co.,  46  Am.  Sf  Efig.  K.  Cas. 
?.o\,  82  Mich.  495,  46  i\'.  W.  Rep.  791.  — Ful.- 
l.owKi)  IN  MiHicic  St.  R.  Co.  V.  Maynard,  5 
Ind.  App.  372. 

A  driver  who,  in  unloading  a  safe,  un- 
necessarily places  his  horses  sfiuarely  across 
the  track  of  an  electric  railway  on  a  dark 
night, at  a  ])oint  wlieri'  there  is  a  dcsccndin*; 
grade,  is  guilty  of  coiUributory  negligence, 
and  if  his  horses  are  injured  l)y  a  passing 
car  he  caimot  recover  from  the  railway  com- 
pany. Winter  v.  I'e<leriil  St.  &»  P.  V.  I'ass. 
R.  Co.,  153  Pa.  St.  26,  25  Atl.  Rep.  1028. 

A  pel  Sou  is  guilty  of  contributory  neg- 
ligence who  leaves  a  horse  and  wagou  lui- 
guarded  upon  the  track  of  an  electric  street 
railway  in  a  narrow  and  unlighted  allev  on 
a  dark  night,  aiul  he  cannot  recover  for  in- 
juries to  the  horse  and  wagon,  ahhongh  the 
railwiiy  company  was  also  negligent  in  run- 
ning the  car  at  a  rate  of  speed  that  did  not 
permit  its  stoppage  within  the  distance 
covered  by  its  own  headlight.  Gilmore  v. 
Federal  St.  &•  P.  W  Pass.  R.  Co.,  153/V/. 
.SV.  31,  25  ^Itl.  Rep.  651. 

Where  a  driver  attempts  to  cross  a  track 
in  front  of  a  rapidls  approaching  electric 
car,  knowing  of  its  approach,  and  his  team 
is  struck  and  injured  by  the  car,  he  cannot 
recover,  for  tin;  reason  that  his  own  neg- 
ligence contributed  to  the  injury.  Christen- 
sen  V.  I'nion  Trunl:  I.ine,(i  Wash.  75,  32 
/'.;(-.  Rep.  1018.— yuoi  IN(;  Carson  v.  Federal 
St.  &  P.  V.  R.  Co.,  147  Pa.  St.  2iy,  23  At". 
Rep.  369. 

It  cannot  be  said  to  be  contiibutory  neg- 
ligence in  one  driving  on  the  street  to  fail 
to  see  a  live  wire  which  an  electi  ic  car  com- 
pany has  broken  and  permits  to  fall  to  the 
street.  Kankakee  I'.lec.  R.  Co.  v.  Whitte- 
more,  45  ///.  App.  484, 

In  an  action  to  recover  flamages  for  the 
killing  of  a  horse  by  an  electric  railwav  car 
there  was  evidence  that  plaintilT's  driver 
drove  his  team  in  a  street  along  the  side  of 
defendaiu's  track,  at  a  point  in  the  street 
where  there  was  only  a  narrow  space  be- 
tween the  track  and  a  retaining  wall.  While 
in  this  space  an  electric  car  approached  the 
team  at  a  rate  of  si)eed  variously  estimated 
at  from  eiglit  to  si.xteen  miles  an  hour. 
The  horses  l)ecame  frightened,  aiul  one  of 
them  was  run  into  bv  the  car,  and  his  li-g 
broken.  Held,  that  the  question  of  defend- 
ant's  negligence  and  the  contributory  neg- 
ligence of  |)!aint ill's  driver  was  for  the  jury. 


TT- 
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GMoHsw.  Wilkes-liarre  &^  S.  St.  R.  Co.,  155 
/'./.  .SV.  279,  26  .///.  AV/".  417. 

37.  Care  re<nilrtMl  of  persons  cross- 
iiiy  (rarks.— If  astrcet  railway  isupurated 
l)V  clcctriiiiy,  one  wlio  crosses  its  tracivs 
upon  a  street  is  IjouikI  to  looii  and  listen, 
especially  when  lie  knows  that  cars  thus 
operated  run  upon  the  tracks  crossed  by 
liiiu.  Hickman  v.  Union  Depot  R.  tV.,  47 
Mo.  App.  65. 

It  is  the  duty  of  one  about  to  drive  a 
vehicle  across  the  tracks  of  an  electric  street 
passenj^er  railway,  to  stop,  look,  and  listen 
JMSi  before  reacliinj.'  the  tracks,  and  the 
failure  to  do  so  is  iie^lij^ence/tr  se.  Whcela- 
//<»«  V.  Pliiladilphia  Traction  Co.,  150  /'</. 
.St.  187,  24  -■///.  Rep.  6SS.  —  Following 
Khrisiuan  v.  Fast  Harrisburg  City  Pass.  R. 
Co.,  150  Pa.  St.  I  So. 

I'lainiill  was  nej,'lij,ent  in  not  leaning  for- 
ward in  his  wa^on  so  as  to  get  an  unob- 
structed view,  the  hood  to  his  wagon  pre- 
venting a  view  further  than  twenty-five  or 
thirty  feet.  U'/iccia/ian  v.  Philadelphia 
Traction  Co.,  150  Pa.  St.  187,  24  At  I.  Rep, 
CSS. 

38.  I>iity  of  inotoriiiaii  to  slow  up 
at  c*i'OKsiii$,T.s. — An  electric  car  has  no 
riglit  superior  to  that  of  other  vehicles  at 
intersecting  street  crossings,  and  when  the 
niotortnan  finds  a  vehicle  whicli  has  ap- 
I)roachcd  the  crossing  first,  in  the  act  of 
crossing  the  track,  it  is  his  duty  to  slow  up 
ill  time  to  allow  the  vehicle  to  cross  in 
safely,  liernhard  v.  Rochester  R.  Co.,  63 
Hun  369,  51  A'.  Y.  S.  R.  8S0.  22  A'.  1'.  Supp, 
S21. 

Evidence  that  the  motornian  failed  to  put 
on  brakes  until  the  car  struck  the  buggy  in 
which  piaintilT  was  riding,  though  he  had  a 
clear  view  of  the  track  for  a  block,  and  that 
the  car  was  running  at  a  rate  of  fifteen  miles 
an  liour,  justified  the  jury  in  finding  that 
the  company's  servants  were  guilty  of  neg- 
ligence. Central  R.  Co.  v.  .lllinon.  45  ///. 
.///',  389. 

A  person  driving  a  heavy  team  ranie  up 
an  intersecting  street  to  one  on  wlnch  an 
elect ric  railway  was  ojjerated,  and  lookin|| 
u()  liie  street  ■law  a  car  coming,  about  400 
i'eet  away,  moving  at  the  rate  of  >ix  or  seven 
miles  an  hour.  H  .iitempted  to  cross  the 
street  di.ii^onall)  iw  the  entrance  of  another 
street,  and  made  an  elTort  to  hurry  Ids  team 
acioss,  but  was  stri«k  by  the  car.  It  ap- 
peared that  the  motorman  did  not  ijivc  ■my 
warning,  and  did  n.  t  apply  the  brakes  until 


within  about  twenty  feet  of  the  team.  Held 
that  the  question  of  the  company's  neg- 
ligence, and  wlietlier  plaintitT  used  due 
care,  was  for  the  jury.  Driscoll  v.  West 
End  St.  K.  Co.,  159  Mass.  142,  i^N.E.  Kep. 
171. 


ELEMENTS. 

In    computation    of    future    damages,    sec 

ELKVArKi)  Railways,  137. 
Of  damages,    generally,  see  Damagks,  50- 

74. 

—  compensatory  damages,  sec  Damaoes,  24. 

—  damages  for  causing  death,  see  Death  11  y 

Wko.nohil  Act,  373-440. 

land    taken,   see    Eminent    Domain, 

074-720,  lOOI-^liJOO. 

in  actions  for  injuries  to  employes,  see 

Emi'i.ovks,  Injuries  to,  7o<(-701. 

instructions  as  to,  see  Appkai.  and  Er- 

i.oR,  48,81;  TuiAi.,  131,  157. 

to  abutting  owners,  sec  Elevated  Rail- 
ways. Iti7-1«7. 

persons    injured    at    crossings,   see 

Crossings,  Injuries,  eic,  at,  30i2. 
See  also  Measure  ok  Damaoes. 
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I.  RIGHT  TO  CONSTRUCT  AND  OPERATE. 

r.    Undir  the  Cn-ncral  Railroad  .1,/s. 

1.  AVIion  iiiu.v  or^aiii/i'.  iiiMl«>r  k'«mi- 
rral  law.x.  (11  .Wrr  ],'r/,*~V.nr\y  his- 
I'lry  of  elLVated  mil  ways  in  the  state  of  New 
^■l||■k.  Mchi'polilui  1:1.  A'.  Co.  v.  Man- 
hattan R.  Co.,  li;  ./;;/.  Ci^  /w/^r.  /,•.  Cas.  I,  14 
Abb.X.  Cas.  (.\-.    r.)  103. 

The  provision  of  the  General  Uailioad 
Act  of  1S50.  ch,  140,  .5  28,  f,Mviii!,'  to  every 
cinip.my   authority    to    construci    its    road 

*  Aiitli.rity  to  CDHMruit  clev.itfd  road  imik'r 
Nt-'wYuik  Kcner.il  r,nlr'.M(l  law,  sec  .(6  Am.  & 
lAi;.  K.  Cas.  127,  al>it>. 

KiKlit  I' I  I'DiiMiuct  flcvatt-'d  roads  in  sirccts, 
SIT  ii"(f,  15   L.  R.  A.  377. 

4  D.  R.  D.— 18. 


across  any  street  or  highway,  is  not  repealed 
by  the  acts  of  1869  and  1S74,  providing  for 
the  laying  out  of  the  higluvays  or  avenues 
known  as  "Ocean  Parkway,"  so  far  as  per- 
tains to  these  highways,  and  a  company  has 
tlic  same  right  to  cross  them  as  other  liigh- 
ways.  Stranahan  v.  Sea  Vieiv  R.  Co.,  84 
A'.  V.  308.— DusTiNGUiSHiNG  In  re  RulTalo, 
68  N.  Y.  167 ;  In  re  Boston  &  A.  R.  Co.,  53 
N.  Y.  574. 

The  act  of  1871,  ch.  609,  declaring  that  no 
railway  upon  which  locomotive  sleani  shall 
be  used,  or  is  or  shall  be  authorized  or  in- 
tended to  be  used  as  a  motive  power,  shall 
be  constructed  across  certain  avenues 
therein  mentioned  without  the  approval  of 
the  state  engineer,  has  no  application  to 
that  portion  of  Ocean  Parkway  constructed 
untierthe  act  of  1S74,  ch.  583.  Stranahan 
V.  Sea  View  R.  Co.,  84  X.   V.  308. 

The  above  act  of  1871  has  reference  to 
railroads  moving  cars  in  the  ordinary  way 
by  means  of  locfimotive  engines,  and  it  does 
not  include  railways  moving  their  cars  by 
rope  or  cable  attached  to  stationary  power. 
Stranahan  v.  Sea  Vie^o  R.  Ci;.,  84  N.  Y.  308. 

A  railway  corporation  organized  under 
the  act  of  1866,  ch.  697,  for  the  purpose  of 
constructing  an  elevated  railroad  to  be 
operated  by  means  of  a  propelling  rope  or 
cable  attached  to  stationary  power,  has 
authority,  under  the  General  Railroad  Act 
of  1850,  to  cross  that  portion  of  Ocean 
Parkway  to  be  constructed  under  the  act  of 
1874,  ch.  583.  Stranahan  v.  Sea  I'ii-to  R. 
Co.,  84  A'.    ]'.  30S. 

Tiie  New  York  Elevated  R.  Co.  and  the 
Metropolitan  R.  Co.  have  the  same  powers, 
under  the  same  form  of  procedure,  to  ac- 
quire real  estate  for  the  purpose  of  their 
roads,  as  is  given  to  other  conipaiiies  iindi  r 
the  General  Railroad  Act  of  1850,  and  its 
subsccpieiit  anieiulments.  /;/  re  Mttiopoli- 
tan  1:1.  R.  Co.,  iS  N.  Y.  S.  R.  134.  2  X.  ) '. 
.V////.  2  7  8. 

The  act  incorporating  the  petitioner  con- 
tained a  provision  (Laws  of  1874,  i:li.  S'Sj, 
?  lo)  that  the  corporation  shall  i)onsess  the 
powers  and  privileges  and  ije  sujjject  to 
all  the  i)rovisions  of  tiie  general  railroad 
act,  Laws  of  1850,  ch.  140,  and  the  acts 
amendatory  thereof,  except  .so  f.ir  as  tiie 
provisions  of  said  acts  "  are  modified  by 
or  are  inconsistent  with  the  provisions  of 
this  act."  //(/(/,  that  the  ])rovision  of  the 
amendatory  act  of  1S67  (Laws  of  1867,  ch. 
775),  which  provides  thai  if  a  corporation 
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formed  under  the  yciicrul  act  shall  not 
within  times  specified  binin  and  complete 
its  road,  "its  curporate  existence  and 
powers  shall  cease,"  was  not  applicable,  as 
it  was  inconsistent  with  the  provisions  con- 
tained in  saiil  act  of  incorporalion,  fixinj; 
the  times  and  declaring,'  the  coiiseqiiences 
of  default.  ///  rr  lUooklyn  JCl.  /\.  Co.,  46 
,/w.  >j^  l-'.iij^.  R.  Cas.  251,  125  A'.  )'.  434.  26 
y\'.  /■;.  /v'^.474.  35  A',  y.  ^'.  A'.  451  ;  ,ij//r//i- 
t'lij^r  57  jfitn  590,  32  A^.  y.  S.   A'.  1065,  1 1  A'. 

y.  Supp.  161. 

(2)  Illinois—  Kcniuiky.  —  The  Illinois  act 
of  1872,  which  provides  for  the  incorijora- 
tion  of  comi)anies  "  ffir  the  puri)ose  of  con- 
structinj;  aiifl  <i[)eratiii^'  any  railroad  in  the 
State,"  applies  to  elevated  railrcKids.  There- 
fore, a  company  incf)rporated  under  that 
art,  with  authority  to  construct  a  railroad, 
without  ([ualiliialion  or  jiuiitalion  as  to  its 
^liaracter,  is  authorizt.-d  lo  construct  an  ele- 
vated railroad.  JJi'iit-riiiaii  v.  C/i/iOsj^o  i3-»  S. 
S.  N.  T.  A".  Co.,  51  Ant.  &>  Eti^.  R.  Cas.  581, 
141  ///.  140,  30  A'.  A".  A'//.  544.— Rkvikw- 
ini;  Chicago?'.  Kvans,  24  ill.  52. 

A  company  chartered  to  build  a  "rail- 
road "  merely,  has  the  rii;ht  to  elevate  it 
wherever  the  character  of  the  country 
niakt'S  it  either  convenient  or  essential  lo 
do  so,  and  an  amended  charter  rcferriujL;  to 
city  ordinances  requiring  tiie  road  to  be 
elevatefl  at  the  street  crossirifjs,  must  be 
deemed  a  le^^islative  rcco^iution  of  the 
ri;;hl  to  "elevate"  a  portion  of  the  road. 
billion  \.  Short  Route  Rapid  Transit  Co.,  32 
ylin.  &■•  I'.ii}^.  R.  Cas.  256,  85  Aj',  640,  7 
yh/i.  .S'/.  Av'p.  619,  4  .v.   ff.  A\p.  332. 

2.  WIh'ii  may  not.  or^siniKC  iiiiih'r 
};<'!li<>rnl  laws.— Neither  the  general  rail- 
road act  (Laws  of  1850,  ch.  140),  nor  tlie 
acts  amendatory  and  snp|)leinentary  thereto, 
confers  ujjon  a  company  incorporated  under 
it  the  right  to  build  an  elevated  railroad  in 
tile  streets  of  a  city.  .S,/iapfr  v.  Urooklyn 
&'  A.  A  C.  R.  Co.,  124  A'.  }'.  630,  3  Silz: 
■!/'/>■  335.  26  A'.  /■:.  R,-p.  31 1,  35  A^  Y.  S.  /.'. 
112;  ajpirmin^i^  42  J  fun  657,  4  A'.  Y.  S.  A'. 
860. 

A  corporation,  therefore,  organized  under 
said  act  for  the  purpo.se  of  constructing 
such  a  road  in  the  streets  of  the  city  of 
Brooklyn,  has  no  power  so  to  do  without 
fust  complying  with  the  conditions  of  the 
charter  of  said  city  iS  23,  tit.  19,  cli.  863, 
Laws  of  1873),  prescribed  as  prerequisites 
to  the  right  to  construct  a  railroad  in  its 
itreets.     Si/iapfr  v.  Brooklyn  &^  A.  A  C.  R. 


Co.,  1 24  A',  y.  630,  3  Silv.  Af>p.  335,  26  A'. 
1\.  Rep.  311,  35  A',  y.  S.  R.  112;  affirming 
42  //////  657,4  A".  1'.  S.  R.  860.— Follow- 
ing People's  Rapid  Transit  Co.  z/.  Dash,  125 
N.  Y.  93. 

In  proceedings  to  acquire  land  in  tiie  city 
of  New  York  for  the  purposes  of  a  railroad, 
it  appeared  that  the  pirtitioner  was  organ- 
ized under  the  general  railroad  act;  that 
its  declared  purpose  was  to  buihi  and  oper- 
ate a  railrf)ad  in  New  York  cityui)on  wliicli 
"ex])ress  trains  of  the  laige.-^t  passenger  ca- 
pacity may  be  run  at  an  aveiage  speed  of 
fifty  miles  an  hour."  The  idea  of  the 
structure,  as  stated  in  the  moving  papers, 
"  is  a  two-story  viaduct,  the  first  Hal  having 
*  *  *  an  elt;vati(in  of  about  sixty  feet 
above  street  level,  *  *  *  to  be  made  of 
brick  arches  ■';  the  upper  story  (.r  flat  hav- 
ing an  elevation  of  seventy-live  feet.  The 
route  is  laid  through  blocks  frtji;)  S[)uyteii 
Diiyvel  creek  to  the  Battery,  crossing  the 
intersecting  streets  by  steel  bridges.  Jlehl 
(ICarl,  J.,  dissenting),  that  the  general  rail- 
road ac:t  conferred  no  right  upon  a  com- 
pany organized  under  it  to  build  such  a 
structure.  People's  Rapid  Transit  Co.  v. 
Ihisli,  46  .Int.  (J*  /Cn^.  R.  Cas.  114,  125  A'. 
)'.  93.  26  .V.  A.  A'ep.  25,  34  A',  y.  S.  R.  595 ; 
aj/irntinj,'  57  ////;/  587,  32  A'.   1'.  S.   R.  552, 

10   A',     r.    .V////.   849.— DlSTINClUISHINO    In 

re  Washington  St.,  A.  &  P.  R.  Co.,  11  5  N. 
Y.  442. 

It  seems  the  purpose  of  said  act  was  to 
aullKjrize  the  organization  of  railroad  com- 
panies for  l)uildlng  and  (iperating  railroads 
having  some  kind  of  resemblance  to  those 
structures  which  had  already  liccn  built, 
and  where  the  conditions  under  wlii('h  the 
roads  should  be  tliereafier  const  .■uctcd  and 
operated  would  sc/inewhat  resemble  those 
already  in  operation.  People's  Rapid  'Tran- 
sit Co.  V.  Das/i,  46  Am  6-  AV/i,- .  R.  Cas.  1 1 4, 
125  A^.  Y  93,  26  A',  n.  Rep.  25,  34  A'.  Y.  S. 

A".  595- 

Tlie  provision  of  N.  Y.  Act  of  i860,  ch.  10, 
S  I,  relative  to  railroads  in  the  city  of  New 
York,  proiiibiting  the  building  of  any  rail- 
road "  in,  upon,  or  along  any  or  either  of 
the  streets  or  avenues  "  of  said  city,  "  ex- 
cept under  the  authority  and  subject  to  the 
regulations  and  restrictions  which  tiie  legis- 
l.'iture  may  hereafter  grant  and  provide,  ' 
applies  as  well  to  a  railroad  crossing  or 
intersecting  a  street  as  to  one  running 
along  it.  A  railroad  crossing  a  street 
eillier  at  grade  or  under  or  above  the  sur-  . 
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face,  is  at  the  point  of  crossing  both  "in  " 
and  "upon"  it  witiiin  the  meaning  of  said 
provision.  In  re  People's  Rapid  Transit 
Co.,  ^GAni.  &*  Eng.  A'.  Las.  114,  125  A^  Y. 
93.  34  ;V.  v.  S.  R.  595.  26  N.  IC.  Rep.  25 ; 
affinnini;  32  A^.  Y.  S.  R.  552,  57  //««  587.  10 
j\:  ]'.  Siipp.  849.— QuoriNG  In  re  New 
Y.)ri<  Dist.  R.Co.,  107  N.  Y.  42,  11  N.  Y.  S. 

K.  753- 

;$.  statutory  restrictions.— A  statu- 
tory prohibition  (Code  Md.  art.  Jj,  i;  iSC)) 
a,:;ainst  an  elevated  railr<-ai!  in  a  slrci-l,  ex- 
cept under  special  charier  of  ilit;  ]i'gi<lalnre, 
applies  to  a  portion  of  an  electric  street 
railway,  elevated  twenty  feet  above  the  sur- 
face of  tlie  street,  built  upon  vertual  imn 
columns  with  iransvers-  girders,  although 
the  road  is  elevated  only  fur  the  pur[)nse  of 
avoiding  the  tracks  of  a  steam  railroad  on 
the  surface  of  the  street,  and  is  necessary 
to  permit  an  extension  of  the  road  to  the 
centre  of  tlie  city.  Koch  v.  Xoillt  Ave.  R. 
Co.,  50  A>n.  &•  /uij;.  R.  CW.V.401,  75  A/<i.  222, 
23  .///.  Rep.  4^3. 

The  Md.  Code,  art.  23.  is  186,  provides  that 
"nothing  in  this  ariicle  shall  apply  to  or 
authorize  the  construction  of  any  elevated 
railroad  or  of  any  other  railroad,  except  a 
surface  road  ;  *  *  +  and  no  elevated  railroad 
shall  be  constructed  in  or  through  the  city 
of  Haltimore,  or  in  or  through  any  of  the 
counties  of  the  state,  except  under  a  special 
charter  of  tiic  general  assembly."  /Mi/, 
th.it  an  ordinani-e  of  the  mayor  and  city 
council  of  Haliimore,  giving  to  a  surface 
railroad  company  ])('rmission  to  construct 
an  elevated  railroad  upon  a  fractional  part 
of  its  route,  in  order  to  overcome  certain 
obstructions  is  to  tiiat  extent  within  the 
])rohibition  of  said  article,  aiifl  void  ;  Init 
such  invaliflity  does  not  impair  the  other 
rights  conferred  upon  said  company  by  the 
ordinance.  AW/i  v.  Xorlli  A'l^e.  R.  Co.,  50 
.lin.  &*  En^.  R.  Cas.  401,75  Mif.  222,  23  W//. 

R'-p.  4^'3- 

A  company  organized  under  the  i'.i.  fJen- 
eral  Railroad  .Act  of  A\n\\  4,  1.S6S,  to  con- 
struct and  operate  by  stcim  an  elevated 
railroad  almost  wholly  upon  streets  within 
the.  city,  and  restricted  bv  city  ordinance  to 
the  cartying  of  i)assengeis  along  its  route, 
is  a  "street  passenger  railway  "  within  the 
resiri<tions  of  section  12  of  the  act  of  April 
4,  tSdS,  and  the  act  of  May  14,  1809,  and 
therefore  nid.iwfid.  /'o//s  v.  Qiiakfr  City 
El.  A'.  Co.,  2  J\t.  Dtst.  zoo. 

An  elevated  railroad  is  not  a  mere  im- 


provement on  an  old  system  ;  it  is  a  new 
method  of  locomotion,  and  it  must  be  ad- 
mitted that  the  legislature  had  no  such 
structure  in  contemplation  when  the  rail 
road  acts  of  1849  and  1868  were  passed. 
Nor  does  the  act  of  1887,  considered  in  the 
light  of  this  fact,  confei  upon  defendants 
the  right  to  construct  their  road.  Collins 
V.  Mortlieastern  1:1.  R.  Co.,  2  J'a.  Dist.  J^xj. 
The  laiiL;ua;.;e  of  the  railioad  acts  shows 
how  far  the  streets  n)ight  be  used  by  rail- 
ro.ids;  it  provides  that  the  road  must  begin 
at  some  town  or  city  and  end  at  another. 
It  (aiinot  be  inferred  from  such  language 
that  its  whole  structure  may  be  upon  the 
city  streets.  Collins  v.  Northeastern  El.  R. 
Co.,  2  /',t.  Dist.  417. 

2.    Under  Special  Charters. 

4.  Const rut'lloa  of  <>liartci*.s. — The 

provision  of  N.  Y.  Act  of  1874,  ch.  585,  §  3, 
granting  t<j  the  IJrooklyn  Elevated  R.  Co, 
the  ri^ht  to  nui  its  road  through  certain 
specihed  streets,  "or  on  such  streets  and 
avenues  as  may  be  named  by  the  mayor 
and  common  council  of  the  city  of  lirook- 
lyn,  as  being  more  suitable,"  grants  an 
alternative  right  which,  once  exercised  by 
accepting  the  route  specihed,  an  ac(pii- 
escence  therein  by  the  city  authorities  is 
conclusive  upon  all  the  parties  concerned, 
and  thereafter  the  route  cannot  be  changed. 
Ne^us  v.  lirooklyn,  10  Aid'.  X.  Cas.  \.X.  Y.) 
180,  I  Civ.  Pro.  471,  62  lio^v.  I'r.  291.— 
yuoriNt;  Falconer  v.  Ihidalo  &  J.  R.  Co., 
69  N.  Y.  491.  klviKWi.NO  In  re  New  York 
El.  R.  Co.,  70  N.  Y.  327. 

If  such  power  existed  it  was  taken  away 
by  the  amendment  to  art.  3,  §  18,  of  the 
state  constitution,  adopted  January  i,  1875, 
proliibiting  the  legislatuic  "  from  granting 
to  any  corporation  the  righi  to  lay  down 
railroad  tracks,"  or  any  exclusive  privilege. 
A'ei^iis  V.  lirooklyn,  10  Ahl>.  A.  Cas.  (A'.  T.) 
180,  I  CiT.  Pro.  471,  62  Umv.  Pr.  291. 

Upon  its  being  made  to  appear  that  Hie 
city  coimcil  of  said  city  was  about  to  pass  ;. 
iesolution  changing  tlie  location  to  other 
streets,  an  injunction  will  issue  to  restrain 
the  passing  of  sucli  resolution.  Xe^us  v. 
liroohlyn,  10  Abb.  X.  Cas.  (X.  Y.)  iSo,  i  Civ, 
Pro.  471,  62  H01V.  Pr.  29t. 

Tne  road  having  passed  into  the  iiands 
of  a  receiver  pending  tiie  litigaii  iii,  and  it 
appearing  that  it  must  soon  be  sold  under 
a  foreclosure  decree,  the  receiver  ha.>  no 
power  to  accept  new  franchises,  wliich  must 
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enmc  solely  to  the  benefit  of  the  purchasers. 
AV^'iis  V.  lirooklyn,  lo  Abh.  V.  Las.  (A'.  1'.) 
iSo.  I  Ch>.  Pro.  471,  62  I/ow.  J'r.  201. 

The  act  of  1875  (ch.  5i;5,  Laws  1875), 
which  secured  to  the  N.  Y.  VA.  \i.  Co.  the 
riv,'lus,  i)rivilegcs,  and  francliises  of  the  W. 
S.  iV  Y.  1'.  R.  Co.,  and  jjave  to  the  former 
<oini)aiiy  the  rifiht  to  use  any  motor  power 
for  the  propulsion  of  its  cars  which  the 
commissioners  should  autiiorizcor  approve, 
conferred  no  new  franchises,  but  simply 
confirmed  and  regulated  franchises  previ- 
ously posse-ssod  hy  the  VV.  S.  &  Y.  I*.  R.  Co., 
to  which  the  N.  Y.  El.  R.  Co.  had  suc- 
ceeded. Said  act,  therefore,  was  not  viola- 
tive of  the  constitutional  provisions  (art.  3, 
^  18)  prohibiting  a  private  or  local  bill 
granting  lo  any  corporation  the  right  to 
lay  down  railroad  tracks,  or  any  exclusive 
privilege  or  franchise.  In  re  A'rui  York  El. 
A'.  Co. ,70  N.  V.  327,3  A6l>.  A'.  Las.  401  ;  <//- 
_/?//;/ /'«;,'  7  Hun  239,  ;«<•/«.— DisTiNOUisHEU 
l.\  Re  Brooklyn,  W.  &  N.  R.  Co.,  75  N.  Y. 
335.  QuoTKD  IN  Re  Metropolitan  ICl.  R. 
Co.,  12  N.  Y.  Supp.  506.  Rkvikwki)  in 
Ne;;us  ?'.  Brooklyn,  10  Abb.  N.  Cas.  (N.  Y.) 
180,  I  Civ.  Fro.  471,  62  How.  Pr.  291. 

A  charter  provided  for  the  construction 
of  an  elevated  railroad  through  certain 
streets  in  the  city  of  Brooklyn.  The  origi- 
nal act  of  incorporation  provided  (j  5)  "that 
s.iid  road  shall  be  constructed  on  iron  col- 
umns, placed  on  each  side  of  the  street,  in 
a  line  with  the  curbstones,"  on  foundations 
as  prescribed;  "said  foundations  and  the 
location  of  them  to  be  subject  to  the  a|> 
proval  of  the  chief  engineer  of  the  board  of 
city  works  of  the  city."  It  also  [)roviclcd 
that  "  iron  girders,  not  more  than  thirty-six 
feet  in  Icnsji'h,  shall  be  placed  across  the 
streets  ana  avenues."  Some  of  the  streets 
were  wider  than  thirty-si.\  feet  between  the 
curbs.  The  charter  was  amended  (cli.  422, 
Laws  of  1875)  so  as  to  re./^  that  the  columns 
shall  "  he  placed  on  each  side  of  the  streets, 
*  +  ^  avenues,  and  roadways,  as  near  as 
practicable,  on  a  line  parallel  with  the  curb- 
stones," and  instead  of  using  transverse 
girders  the  company  was  authorized,  at  its 
option,  to  use  longitudinal  ones.  The  rows 
of  columns  in  one  of  the  streets  were  lo- 
cated on  a  line  with  the  curbs,  but  eight 
feet  distant  therefrom  ;  the  trial  court  found 
that  they  were  placed  as  near  as  practicable 
to  the  sides.  It  did  not  appear  that  the 
city  authorities  objected  to  the  location  or 
that  the   landowners   made  any  objection 


until  after  the  road  was  built  and  in  o[)era- 
tion.  //M,  that  the  object  of  the  amend- 
ment was  to  modify  the  ri-id  jirovisioiis  of 
the  original  act,  which  requires  absolutely 
that  the  columns  should  be  placed  on  the 
sides  of  the  streets;  and  that  the  require- 
ments of  the  charter  were  substantially  com- 
plied with.  /«  re  Brooklyn  l-'.l.  A'.  Co.,  46 
Am.  &•  Eh};.  R.  Cas.  251,  125  A'".  Y.  434,  26 
A'.  E.  A\/>.  474.  35  X.  Y.  S.  A'.  451  ;  aj/in/i- 
'"A""  57  ^^""  S'J°'  3~  A'.  Y.  S.  A\  1065,  1 1  A'. 
Y.  .Supp.  161. 

5.  Pcrcciitnt^e  of  iiicoiii«  ptiyahiu 
to  city.  — Under  the  New  York  Act  of 
1867.  ch.  4S9,  §  9,  the  West  Side,  YonkersiS: 
Manhattan  R.  Co.  became  liable  to  pay  the 
city  of  New  York  five  percent,  of  its  net  in- 
come from  passenger  traffic  as  compensa- 
tion for  the  use  i)f  the  streets  of  said  city, 
which  obligation  devolved  iqion  the  defend- 
ant company  as  successor  of  the  former, 
and  the  obligation  to  pay  was  fixed  by  said 
act  without  further  legislation.  Mayor, 
etc.,  of  N.  Y.  V.  Manhattan  A.  Co.,  56  A'. 
Y.  S.  A\  58.  25  A^.  Y.  Suf>p.  860.— Rk- 
VIEWING  Mayor,  etc.,  of  N.  Y.  v.  Twenty- 
third  St.  R.  Co.,  113  N.  Y.  314,  22  N.  Y. 
S.  R.  958. 

Said  obligation  applies  to  connecting 
routes  constructed  under  the  act  of  1875, 
known  as  the  Ra])id  Transit  Act.  Mayor, 
etc.,  of  N.  Y.  V.  Manhattan  A.  Co.,  56  A'.  Y. 
S.  A.  58,  25  N.   Y.  Siipfi.  860. 

3.  Under  the  Rapid  Transit  Acts. 

a.  Constitutionality  of  the  Statutes. 

O.  In  {;<5'>«rsil.— The  provision  of  New 
York  Rapid  Transit  Act  of  1875,  ;;  4,  pre- 
venting the  construction  of  a  road  across 
Broadway  in  the  city  of  New  York,  docs 
not  prevent  the  company  from  proceeding 
with  any  other  portion  of  its  road  not  af- 
fected thereby.  Si.xth  Ave.  R.  Co.  v.  Cil- 
bert  El.  R.  Co.,  11  /.  >1^  S.  (A'.  ]'.)  292,  jy/M. 
A^.  Cas.  372;  re^'i-rsinif  9  /.  &^  S.  4S9. 

The  New  York  Rapid  Transit  Act,  §  36, 
is  not  unconstitutional  so  far  as  defendant 
company  claims  a  right  under  it  to  niakc  a 
ferry  and  depot  connection  across  the  Bat- 
tery in  the  city  of  New  York.  Spader  v.  AVrw 
York  El.  R.  Co..  3  Abb.  N.  Cas.  (A'.  )'.)  467. 

New  York  Act  of  1891,  ch.  4,  providing 
for  the  appointment  of  commissioners  to 
determine  whether  the  routes  presented  by 
the  Rajiid  Transit  commissioners  should  be 
constructed   and    operated,    only    requires 
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tliut  a  general  plan  uf  llic  n^ad  sliall  he 
adupied  before  tiie  consent  of  tlic  property 
owiicrs  is  oi)taiiie(l ;  and  llicrcforc  scciioii 
14  of  ilie  act,  allowing;  alterations  in  the 
plans,  cUjcs  not  n-nder  iheaci  invalid  on  the 
ground  that  it  hnrdens  property  with  a  dif- 
fi-reiu  road  froni  that  consented  to  by  the 
owners,  or  that  it  takes  their  pnipeity  with- 
out due  proi:e-s  of  law.  ///  ;•(■  K.ipid  7'r,ntsil 
K.  Coiii'rs,  47  A'.  )'.  S.  K.  347,  65  I/itn  O3,  ly 
A'.  ]'.  Su/>/>.  561. 

The  provision  of  said  act  (S  -f').  anlhor- 
i/.ing  companies  to  c(jnstruct  railways  in 
streets  designated  by  the  coniinissioners, 
only  gives  the  public  consent,  without 
which  a  railway  could  not  i)e  biiili  in  a 
street;  it  does  not  auihoii/.e  inlcrferenie 
with  the  rights  of  private  i>ri>perty.  In  rr 
AVw  York  l-ll.  A'.  Co.,  70  A'.  J'.  3:17,  3  Ahb. 
\.  ('lis.  401  ;  ajjhnihi)^  7  //////  239,  iiicni.  — 
Kkvikwi.o  in  Story  T'.  New  York  Kl.  R. 
Co.,  7  Am.  iS:  ICn^.  \i.  Cas.  596,  90  N.  Y.  122, 
II  Abb.  N.  Cas.  236. 

7.  l>o  not  (li'U'^atc  legislative 
|»o\v«M'. — The  Rapid  Transit  Act  is  not 
subject  to  the  objection  that  it  delegates 
I  legislative   powers    to    the   commissioners. 

The  manner  of  exercising  a  franchise  by  a 
street  railroad  corporation  is  not  an  essen- 
tial element  of  the  fianchise,  and  the  legis- 
laluie  may  authorize  it  to  be  controlled  by 
the  pople  or  othcers  uf  a  locality  whose 
interests  are  specially  altected  by  its  e.xcr- 
( ise.  //I  re  Gilbert  111.  R.  Co.,  70  X.  V.  361, 
3  Ahb.  \.  Cas.  434  ;  iijji>  Du'nt:;  9  ////«  303. 

K.  N«>t  local  or  privatv  hills,  or 
Krauts  of  rl(;lit  to  lay  railroail  trat-ks. 
— The  Rapid  Transit  Act  is  not  a  local  or 
private  bill  within  the  meaning  of  the  con- 
Mituiion,  but  is  a  general  act.  /lire  A<tc/ 
I  •.-;/•  1:1.  a:  Co.,  70  X.  ):  327,  3  Abb.  X.  Cis. 
.(oi  ;  iij/trn//»i^r  7  //////  239,  ;//«•///. 

Section  36  of  the  Rapid  Transit  Act  of 
I ■'^75,  authorizing  any  existing  corporation, 
ivliich  has  not  forfeited  its  charter  or  failed 
to  coini)ly  with  its  provisions,  whose  route 
"I  routes  coincide  with  those  determined 
upon  by  the  commissioners  ai)pointed  under 
said  act,  to  construct  and  o|)eralc  its  rail- 
way thereon  upon  fidfilment  of  the  requirc- 
nienis  of  the  act,  is  not  violative  of  the 
•  onstitutional  provisions  (art.  3,  ^  18)  pro- 
hibiting the  passage  of  a  private  or  local 
hill  granting  to  any  corporation  the  right  to 
lay  down  railroad  tracks,  or  granting  to  it 
any  exclusive  privilege,  immunity,  or  fran- 
chise.   /«  re  Gilbert  El.  R.  Co.,  70.  N.  Y. 


361,  3  .//'/'.  X.  Cas.  434;  ajjirmiii^^  <)  llun 
303.— QtJoi  KU  IN  Astor  V.  Arcade  R.  Co., 
1 13  N.  Y.  93,  20  N.  K.  Rep.  594,  22  N.  Y.  S. 
R.  I,  2  !..  R.  A.7«9- 

The  fact  thai  said  section  3G  applies  only 
to  existing  companies  does  not  make  it  pri- 
vate or  iocal ;  nor  would  the  fact  that  there 
w.is  but  one  elevated  railway  in  actual  oper- 
ation at  the  time  of  i'-s  pass.ige.  /;/  ;r  .\Vt<' 
1  'orl:  EL  A'.  Co  ,  70  X.  J '.  327,  3  .,-//'/'.  X.  Ci.i. 
401  ;  ojliriniiii;  7  //'///  239,  vu-iit. 

The  cl.uise  prohibiting  the  grant  of  a 
right  to  lay  down  railroad  tracks  was  de- 
sigiie  I  to  prohibit  an  oiigiiud  and  inde- 
pendent grant  (if  such  right,  including  the 
|)o\vers  incident  thereto.  This  right  cannot 
be  granted  under  the  guise  of  an  aniend- 
nienl  to  an  existing  charter,  any  more  than 
by  original  grant.  Hut  an  act  restriciing 
and  regulating  an  existing  right  to  lay  down 
railroad  tracks  is  ncjt  a  grant  of  that  rigiit, 
within  the  meaning  of  said  provision.  In 
re  Gilbert  El.  R.  Co.,  70  A'.  1'.  361,  3  Abb.X. 
Cas.  434;  aj/ir/ni/ii;  9  J/nn  303. 

I'rior  to  the  passage  of  said  act, and  prior 
to  the  going  into  elTect  of  said  constitu- 
tional pr(ivisions,  the  G.  ICI.  R.  Co.  was 
incorporated  for  the  purpose  of  construct- 
ing and  operating  an  elevated  steam  rail- 
way in  and  through  tlie  streets  of  the  city 
of  New  York.  Its  routes  had  been  desig- 
nated, and  full  power  was  given  it  to  lay 
down  railroad  tracks  upon  the  designated 
routes,  with  all  the  incidental  powers  nec- 
cssarv  for  that  purpose.  The  commissioners 
ai)i)ointcd  under  said  Rapid  Transit  Act 
adopted  the  routes  of  said  company,  requir- 
ing, however,  some  change  in  the  form  of 
the  structure  in  some  of  the  streets.  J/eld, 
that  assuming  that  said  provision  of  the 
Rapid  Transit  Act  was  intended  to  apply 
oidy  to  the  G.  El.  R.  Co.,  such  provision, as 
so  applicable,  was  not  within  the  prohibi- 
tions of  said  constitutional  jjrovision,  as  it 
did  not  grant  to  said  company  the  right  to 
lav  down  railroad  tracks  within  the  meaning 
of  the  constitution,  or  any  exclusive  right 
not  then  possessed  by  it,  but  was  simply 
intended  to  protect  the  rights  it  already 
possessed;  that  the  ch.inges  re(iuired  were 
simply  restrictive  in  character,  and  if,  in 
imposing  such  restrictions,  some  benetits 
accruefi,  such  as  an  extension  of  time  for 
construction,  tiiis  did  not  change  the  char- 
acter of  the  act.  /n  re  Gilbert  El.  A'.  Co., 
70  A'.  1'.  361,  3  Abb.  N.  Cas.  434  ;  affirming 
9  //««  303. 
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The  provision  of  the  constitution  (art.  3, 
§  iS)  and  of  said  act  (j  4),  requiring  a  con- 
sent of  a  majority  of  the  property  owners 
or  the  certificate  of  supreme  court  commis- 
sioners and  the  consent  of  tiie  local  author- 
ities, did  not  apply  to  said  corporation.  In 
re  Gilbert  EL  R.  Co.,  70  ^V.  K  361,  3  Abb. 
N.  Cas.  434  ;  ajffirvivig  9  Hun  303. 

{).  Do    not    (>'i'iiiit   exc'liisivo   ;»rivi- 
h'ffcs  or  (iiil  to  provide  for  v?"  im'-cii- 
.satioii. — Tlie  provision  of  said  s,  ..;'on  36, 
authorizing  elevated  roads  in  actual  opera- 
ti<jn   at  the  lime  of  the  passage  of  the    ict 
to  construct  connections  with  other    ■     d- 
and    with    depots  and    ferries,  upon  r 
designated  by  the  coniniissioners,  doe'-   ..■; 
grant  any  exclusive   privilege  or   franchif  -^ 
to   any  corporation,  and  is  not   a   local  or 
private  bill   granting  the  right  to  lay  down 
railroad  tracks.     In   re  New    York  EL   R. 
Co.,  70  N.    V.  327,   3   Abb.  A'.  Cas.  401  ;  af- 
firming 7  Ilun  239,  mem. 

The  right  would  not  be  exclusive,  within 
the  meaning  of  the  constitution,  even  if  but 
one  railroad  could  be  built  in  any  street,  so 
long  as  other  routes  were  permitted.  In  re 
New  York  EL  R.  Co.,  70  .V.  Y.  327,  3  Abb. 
N.  Cas.  401  ;  ajffirming  7  Hun  239,  mcvt. 

Said  provision,  so  far  as  it  relates  to  the 
N,  Y.  El.  R.  Co.,  is  not  unconstitutional  be- 
cause of  failure  to  make  compensation  to 
the  owners  of  property  bounded  on  the 
streets  in  the  city  of  New  York.  Under 
and  l)y  the  Rapid  Transit  Act  the  several 
acts  relating  to  said  \.  Y.  El.  R.  Co.,  and  to 
the  W.  S.  &  Y.  P.  R.  Co.,  to  whose  rights 
and  franchises  the  former  company  suc- 
ceeded as  aforesaid  (Laws  of  1866,  ch.  697; 
Laws  of  1S67,  ch.489;  Laws  of  1875,  ch.  595), 
ample  i)rovision  is  made  for  compensation 
to  the  owners  of  every  property,  right,  and 
interest  in  the  streets  of  the  city  which  would 
be  invaded  or  appropriated,  including  the 
rights  and  interests,  if  any,  of  the  owners 
of  lots  abutting  on  streets  the  fee  of  which 
is  in  the  city.  (Folger,  Rapallo,  and  An- 
drews, JJ.,  dissenting.)  In  re  Ni"iv  York 
EL  R.  Co..  70  A^  Y.  327.  3  Abb.  A'.  Cas.  401  ;  , 
aj/irnitnif  7  Hun  239,  >ne>n. 

Such  act  is  not  invalid  because  it  does 
not  directly  provide  for  consequential  dam- 
ages to  abutting  property  owners  which 
might  result  from  the  work  being  com- 
menced and  not  completed.  The  act  pro- 
vides that  the  successful  bidders  for  the 
construction  of  the  road  shall  deposit  with 
the  city  comptroller  such  amount  in  cash 


or  approved  securities  as  the  board  shall 
deem  sufTicient,  to  constitute  a  guaranty 
for  full  compliance  with  the  terms  of  the 
contract  for  the  completion  and  operation 
ol  the  road.  In  case  of  failure  this  deposit 
would  constitute  a  fund  from  which  dam- 
ages to  abutting  owners  might  be  paid.  /// 
re  Rafid  Transit  R.  Com'rs,  47  A\  Y.  S.  A'. 
347.  '9  A'.    Y.  Supp.  561,  65  Hun  63. 

Neither  is  said  act  invalid  because  it 
makes  no  provision  for  compensation  for 
the  soil  which  may  be  taken  from  the 
streets.  In  New  York  city  the  fee  to  the 
streets  is  in  the  municipal  corporation,  and 
the  I'gislature  has  a  right  to  appropriau- 
whatever  is  needed  for  the  construction  of 
the  company's  road.  ///  re  Rapid  Transit 
R.  Com'rs,  47  N.  Y.  S.  R.  347,  19  A'.  ]'.  Supp. 
561,  65  Huh  63. 

b.  The  Rapid  Transit  Commission. 

10.  Application  for  appointinent. 

— An  application  under  the  Rapid  Transit 
Act  of  1875,  ch.  606,  for  the  appointment 
of  commissioners  to  determine  as  to  the 
necessity  of  a  proposed  road  was  signed  by 
ten  more  than  the  requisite  number  of 
householders  and  taxpayers.  It  was  veri- 
fied by  one  of  the  subscribers,  who  stated 
in  his  afTidavit  that  he  knew  each  of  the 
subscribers,  except  five,  and  saw  them  sign. 
Another  subscriber  swore  to  the  same  as 
to  four  of  the  remaining  five,  which  affida- 
vits were  certified  by  a  supreme  court  jus- 
tice. Held,  that  the  verification  was  sufii- 
cient.  It  was  not  essential  that  the  .-ippli- 
catioii  be  verified  by  each  subscriber.  In 
re  Kings  County  El.  R.  Co.,  105  A'.  Y.  gy,  13 
A^  E.  ^Rep.  18,  7  A'.  }'.  S.  R.  186,  7  Cent. 
Rep.  232  ;  reversing  41  Hun  425,  \  N.  Y.  S. 
R.  512. 

1  1.  Powers  of  tlic  coiiiiuissioiiors, 
gi'iierally.  —  The  pn.visions  conferring 
upf)n  commissioners  appointed  as  specified 
in  the  act  power  to  determine  upon  the  ne- 
cessity of  such  railways,  to  fix  the  routes 
and  prescribe  the  plan  of  their  construction, 
confer  no  legislative  powers  upon  the  com- 
missioners. Corporations  organized  under 
the  act  derive  their  franchises  from  the 
legislature,  not  from  the  commissioners, 
who  simply  perform  administrative  acts  in 
carrying  the  law  into  effect  and  applying  it. 
In  re  New  York  El.  R.  Co.,  70  A^,  Y.  327,  3 
Abb.  N.  Cas,  401 ;  ajjirming  7  Hun  239, 
mem. 
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12.  Selection  of  route.  —  In  fixing 
the  route,  under  the  Rapid  Transit  Act  of 
1875,  ch.  606,  the  commissioners  are  not 
required  to  give  precise  directions  as  to  the 
lotation  of  the  road  upon  tlie  ground. 
Wiicre  the  general  direction  is  given,  to- 
gether with  the  deflections  and  curves  of 
t!ie  road,  from  which  it  can  be  readily  as- 
ciji  tained  where  the  line  of  the  road  would 
hi-  made,  and  to  wiiat  extent  property 
might  be  appropriated  and  acquired  by  it 
fur  the  construction  and  operation  of  the 
road,  it  is  sufficient.  /;/  re  ■Suburban  Rapid 
Transit  Co.,  t,^  Hitii  (X.  V.)  553;  affi.rming 
iO  Abb.  N.  Las.  152. 

It  is  not  necessary,  under  section  36  of 
the  act  of  1875,  that  the  routes  designated 
by  the  commissioners  should  coincide  with 
all  the  routes  of  an  exi.^Ling  corporation. 
If  any  of  the  routes  coincide,  the  corpora- 
tion may  build  thereon.  The  authority  is 
coextensive  with  the  coincidence  of  the 
routes.  /«  re  Gilbert  El.  K.  Co.,  70  lY.  Y. 
361,  3  Abb.N.  Cas.  434;  affirming  9  Hun 
303. — Di.STiNc.uisHr.D  IN  Ncw  York  Cable 
Co.  V.  Mayor,  etc.,  of  N.  Y.,  4  N.  Y.  S.  R. 

330. 

I'loceedings  under  the  act  of  1891,  ch.  4, 
are  not  affected  by  the  fact  that  the  com- 
missioners rejected  some  routes  proposed 
and  adopted  others.  As  long  as  one  com- 
plete route  was  adopted  the  provisions  of 
the  act  were  complied  with.     In  re  Rapid 

Transit  R.  Com'rs.\']  N.   Y.  S.  R.  347,  I9jV. 

1'.  Si//>p.  561,  65  Hun  63. 

I. '8.  Adoption  ol"  plan.  —  A  plan 
adopted  by  conunissioners  appointed  under 
the  act  of  1875,  pursuant  to  the  provision  of 
tliat  act  which  requires  them  to  decide  upon 
the  plans  for  the  construction  of  elevated 
railways,  which  limits  tiie  number  of  tracks 
to  i)e  constructed  to  two,  is  yufficient,  al- 
though it  does  not  in  terms  command  the 
cnnstruction  of  two  tracks.  In  re  Kings 
County  El.  R.  Co.,  38  ylni.  d^  l^'iii-  i^-  ^<"- 
3S4,  112  iV.  Y.  47,  19  A'.  /•;.  Rip.  654,  20  N. 

Y.  S.  R.  336.— Distinguishing  New  York 
Cable  Co.  7/.  Mayor,  etc.,  of  N.  Y..  104  N. 

Y.      I. — Foi.I.OWKI)     AND    QUOTED     IN      Re 

Rapid  Transit  R.  Con/rs    18  N.  Y.  Supp. 
320,45  N.  Y.  S.  R.  810. 

When  such  plan  provides  that  in  wide 
streets  the  company  may  erect  the  columns 
in  the  street,  and  not  on  the  line  of  each 
curb,  but  makes  provision  so  far  as  possible 
for  the  varying  width  of  the  streets,  and  the 
surface  lines  already  constructed  therein,  it 


sufficiently  complies  with  the  requirements 
of  the  act.  /;;  re  Kings  County  El.  R.  Co., 
38  Am.  &>  Eiig.  R.  Cas.  384,  112  A'.  1'.  47, 
19  iV.  E.  Rep.  654,  20  X.  Y.  .s:  R.  336. 

In  such  j)Ian  it  is  not  requisite,  notwith- 
standing the  provision  of  tiie  act  tiiat  com- 
missioners shall  decide  upon  the  plans  for 
the  construction  of  the  road,  with  the  nec- 
essary "  landing  places,  stations,  buildings, 
platforms,  stairways,"  etc.,  that  the  plan 
adopted  by  the  commissioners  should  lix 
the  precise  number  and  exact  locality  of 
stations  and  stairways.  If  tlie  articles  pre- 
scribe that  the  stations  shall  be  not  mcjre 
than  a  certain  numljer  of  blocks  apart,  the 
location  is  sufficient.  /«  re  Kings  County 
El.  R.  Co.,  38  Atn.  (S-»  Eng.  R.  Cas.  384,  112 
A'.   Y.  47,  19  X.  E.  Rep.  654,  20  .V.   Y.  S.  R. 

336. 

It  is  not  essential  that  the  plans  should 
prescribe  a  fixed  height  at  which  the  rail- 
road should  be  erected,  a  provision  fixing 
the  minimum  height  being  sufficient.  In  re 
Kings  County  El.  R.  Co.,  38  Am.  &>  Eng.  R. 
Cas.  3S4,  1 12  A'.  Y.  47,  19  A'.  E.  Rep.  654,  20 
A^.  Y.  S.  R.  336. 

The  commissioners  authorized  defendant 
company  to  build  a  certain  station,  all  parts 
of  it  to  be  of  iron,  except  the  "  platform, 
doors,  windows,  inside  sheathings,  and  the 
tread  of  the  stairs."  Held,  that  the  com- 
pany was  guilty  of  maintaining  a  public 
nuisance  in  erecting  a  wooden  station,  and 
any  aggrieved  property  owner  migiit  have 
it  abated.  Porth  v.  Manhattan  R.  Co.,  1 1 
N.  Y.  Supp.  6j3,  26  /.  (Li^  S.  366,  33  N.  Y. 
S.  R.  709  ;  affirmed  in   134  N.   Y.  615,  mem. 

By  the  resolutions  of  the  commissioners, 
incorporated  in  the  articles  of  association, 
as  to  several  c'  the  routes  laid  out  it  was 
left  to  the  sub,'  .c|uent  election  of  the  com- 
pany whethe'  they  should  be  surface  or 
elevated  roads.  As  to  other  routes,  where 
the  articles  provided  for  elevated  roads 
with  a  double  track,  authority  was  given  to 
the  company  to  add  such  other  tracks  as 
might,  from  time  to  time,  be  needed  to  ac- 
commodate increasing  traffic  and  to  make 
such  additions  to  the  structures  as  might 
be  needed.  It  was  also  left  tij  the  com- 
pany to  determine  as  to  the  method  of  sup- 
porting the  tracks — i.e.,  whether  they  shoidd 
be  carried  on  longitudinal  girders  resting 
on  the  top  of  columns  or  by  transverse 
girders  supported  by  columns.  The  posver 
to  erect  stations  and  platforms  was  not  re- 
stricted or  defined,  but  it  was  left  to  the 
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company  to  decide  where  they  were  neces- 
sary ;  it  was  authorized  to  occupy  so  much 
of  the  sidewalks  for  stairways  and  ap- 
proaches "  as  may  be  necessary,"  and  also 
to  construct  "such  supports,  turn-outs, 
*  *  *  stations,  biiildinys,  platforms,  stair- 
ways *  *  *  and  such  oilier  recjuisitc  ap- 
pliances as  shall  be  [jroper."  //<,■/</,  that  the 
commissioners  failed  to  substantially  com- 
ply with  the  act,  and  that  as  such  compli- 
ance was  essential  there  was  no  valid 
ori,^mization  of  the  petitioner.  A'eiv  VorA 
Cable  Co.  v.  Mayor,  etc.,  of  N.  Y..  104  N.  Y. 
I,  10  N.  E.  Kcp.  332,  4  .\'.  ]'.  .v.  A'.  30S; 
ajfn  .iiiii)^  \o  Hun  i.— DisriNGUlSHiNG  In  re 
New  York  El.  R.  Co.,  70  N.  Y.  327;  In  re 
Gilbert  El.  R.  Co.,  70  N.  Y.  361. 

The  proposed  route  of  an  elevated  rail- 
road in  the  city  of  Brooklyn  ran  through  a 
street  upon  which  was  a  steam  surface  rail- 
road ;  the  plans  and  specifications  adopted 
by  the  commissioners  appointed  by  the 
mayor  contained  a  condition  that  the  road 
should  not  be  authorized  or  permitted  to  be 
constructed  until  the  company  had  entered 
into  an  agreement  with  tlie  surface  com- 
panies, to  the  elTect  that  the  latter  after  the 
completion  of  the  elevated  rc^ad  would 
cease  to  run  cars  by  steam  on  their  roads, 
and  that  in  case  the  agreement  should  be 
terminated  by  either  of  the  parties  thereto 
the  right  to  maintain  the  elevated  road 
should  be  terminated.  In  proceedings  for 
the  appointment  of  commissioners  to  deter- 
mine whether  the  road  should  be  con- 
structed— held :  (i)  that  the  presence  of  this 
condition  did  not  prevent  the  elevated 
company  from  acquiring  a  franchise  or  cor- 
porate capacity;  that  it  was  a  condition 
subsequent,  not  one  precedent,  to  the  ac- 
quisition of  corporate  life;  that  when  this 
was  pcquired  the  corporation  became  en- 
dowed with  an  absolute,  but  a  conditional 
franchise;  (2)  that  the  condition  left  the 
company  within  the  reasonable  scope  and 
contemplation  of  the  act,  as  it  simply  re- 
quired that  which  was  necessary,  and  which 
without  it  the  law  would  have  written  into 
the  charter;  (3)  tliat  the  clause  in  the  pro- 
posed agreement  forbidding  the  mainte- 
nance of  the  road  in  case  of  its  termina- 
tion, was  not  unreasonable  and  did  not 
affect  the  validity  of  the  charter.  In  re 
Atlantic  Ave.  EL  R.  Co.,  I36A''.  J'.  292,  32  A'^. 
/•:.  A'e/>.  771,  49  A'.  J'.  .S'.  A".  389;  affirming 
58  Hun  609,  35  A'.  I',  .v.  A'.  371,  12  N,  Y. 
Supp.  228. 


14.  Fixing  time  for  completion  of 
ruacl. — Under  the  provision  of  tiie  act  of 
1875,  ch.  606,  ^  6,  requiring  the  commis- 
sioners to  fix  tiie  time  within  which  the 
road  should  be  completed  and  ready  for 
operation,  the  commissioners  required  that 
not  less  than  live  miles  of  defendant's  road 
should  be  ready  for  operation  before  Sep- 
tember I.  1 885,  and  that  the  whole  road 
should  be  ready  for  operation  within  five 
years.  A  jiroceeding  was  instituted  against 
the  company  in  May,  1885,  and  concluded 
July  8  of  the  same  year.  Held,  that  it 
coidd  not  be  made  to  appear  thus  in  ad- 
vance that  the  company  would  thereafter 
fail  to  .;o  iiplete  the  five  miles  within  the 
time  specified.  In  re  Suburban  Rapid 
Transit  Co.,  38  Hun  (A^.  }''.)  553  ;  affirming 
16  Abb.  N.  Cas.  152. 

Section  38  of  the  above  act  prescribes 
that  the  time  tiiat  may  be  unavoidably  con- 
sumed by  legal  proceedings  shall  not  be 
deemed  a  part  of  the  time  within  which 
the  company  is  required  to  complete  its 
road.  Held,  that  commissioners,  under  the 
act,  hi'd  no  power  to  enlarge  the  provision 
of  the  statute  by  including  any  other  inter- 
ference of  the  public  authorities,  or  to  pro- 
vide against  the  contingency  q\  their 
neglect  to  consent;  but  that  their  act  in 
attempting  to  do  so  did  not  impair  the 
effect  of  their  action  in  fixing  the  time 
within  which  tho  work  must  be  completed, 
which,  under  the  statute,  they  were  autlujr- 
ized  to  do.  In  re  Suburban  Rapid  Transit 
Co.,  38  Hun  {A\  Y.)  553;  affirming  16  Abb. 
N.  Cas.  152. 

The  articles  of  association  as  prepared 
by  the  commissioners,  under  the  act  of 
1875,  contained  a  proviso  which  suspended 
the  running  of  the  time  limited  for  the 
completion  of  the  road  during  the  time 
unavoidably  consunied  by  legal  proceed- 
ings, or  by  the  delay  or  interference  of  the 
public  authorities,  or  "otherwise."  Held, 
that  the  time  during  which  the  company, 
without  fault  on  its  part,  had  no  legal 
ability  to  commence  or  carry  on  the  work, 
should  not  be  deemed  any  part  of  the  al- 
lotted period.  In  re  Kings  County  El.  R. 
Co.,  105  A^.  Y.  97,  13  A'.  E.  Rep.  18,  7  A'.  Y. 
S,  R.  186,  7  Cent.  Rep.  232;  reversing  41 
Hun  425,  I  A'.  1'.  S.  R.  512.— Following 
New  York  Cable  Co.  v.  Mayor,  etc.,  of  N. 
Y.,  104  N.  Y.  I. 

The  articles  of  a  company  formed  under 
the  act  of  1875,  §  7,  provided  for  the  for- 
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feiture  to  tho  supervisors  of  the  county  of 
all  riglits  acquired  by  the  company  in  case 
the  road  was  not  completed  within  the 
time  and  according  to  the  conditions  im- 
posed. //(/</,  that  a  default  would  not 
annul  or  dissolve  the  corporation,  or  work 
a  f(jrfeiture,  until  a  judgment  of  forfeiture 
was  entered ;  and  therefore  such  default 
was  not  a  defense  to  an  r.pplication  by  the 
company  to  obtain  a  right  of  way  for  its 
road.  /«  rg  Kings  County  El.  /i.  Co.,  105 
a:  v.  97,  13  A^  E.  Rep.  18,  7  N.  V.  S.  A\ 
1S6,  7  Cent.  Kef).  232;  reversing  41  Hun 
425,  I  N.  V.  S.  A'.  512.  -Distinguishing 
In  re  Brooklyn,  W.  &  N.  R.  Co..  72  N.  Y. 
245,  75  N.  Y.  335 ;  Brooklyn  Steam  Transit 
Co.  V.  Brooklyn,  78  N.  Y.  524. 

In  such  case  the  commissioners  located 
fifteen  different  routes,  but  fi.xed  the  time 
within  which  five  of  them  only  should  be 
completed.  A/e/tf,  that  conceding  that  the 
routes,  to  which  no  time  had  been  affixed, 
had  not  been  legally  designated,  and  as  to 
tiieni  the  corporation  acquired  no  right, 
still  this  did  not  aflect  the  rights  of  the 
company  to  construct  roads  on  the  other  five 
routes.  In  re  Kings  County  El.  K.  Co.,  105 
N.  V.  97.  13  N.  E.  Rep.  18.  7  A^.  Y.  S.  R. 
1 86,  7  Cent.  Rep.  232;  reversing  41  //un 
425,  I  N.  Y.  S.  R.  512.— Rkviewkd  in  Re 
Rochester  El.  R.  Co.,  123  N.  Y.  351. 

c.  Consent  of  Abutting  Owners  and  Local 

Authorities. 

15.  Consent  of  abutting:  owners, 
generally. — An  elevated  railroad  struc- 
ture in  a  city  street  is  inconsistent  with  its 
ciiaracter  as  an  open  public  highway,  and, 
in  tile  absence  of  the  consent  of  the  abut- 
ting owners  to  its  erection,  violates  their 
rights  as  such,  although  the  title  to  the  soil 
of  the  street  is  in  the  municipality,  and  the 
railroad  company,  in  erecting  the  structure, 
acted  under  both  legislative  and  municipal 
autiiority.  IVilliains  v.  Brooklyn  El.  R.  Co., 
46  Am.  &^  Eng.  R.  Cas.  149,  126  A^.  1'.  96, 
26  N.  E.  Rep.  1048,  36  A^  Y.  S.  K.  504 ;  re- 
versing 57  Hun  591.  32  iV.  Y.  S.  R.  702,  10 
.'V.  Y.  Supp.  929.— FoM.owiNG  Story  v. 
New  York  El.  R.  Co.,  90  N.  Y.  122. 

Where  a  com[)any  is  proceeding  to  have 
commissioners  appointed  to  ascertain  the 
value  of  certain  property  required  for  the 
construction  of  an  elevated  railway,  an 
answer  setting  up  the  fact  that  the  consent 
of  the  property  owners  and  ihe  local  au- 
thorities had  not  been  obtained,  as  required 


by  the  act  of  1S75,  ch.  606,  §  4,  constitutes 
no  defense.  Such  consent  is  only  required 
after  the  route  is  laid  out  and  determined. 
In  re  Suburlnxn  Rapid  Transit  Co.,  38  Hun 
(X.    Y.)  553;  ajjirniing  16  Adb.  X.  Cas.   152. 

An  application  under  the  act  of  1S91,  ch. 
4,  is  not  affected  by  the  fact  that  the  plans 
of  construction  were  not  presented  to  each 
property  holder  before  he  was  asked  to  give 
his  consent.  Such  a  proceeding  was  never 
contemplated  by  the  legislature  in  passing 
the  act.  In  re  Rapid  Transit  R.  Coin'rs, 
18  xW  Y.  Supp.  320,  45  N.  Y.  S.  R.  810. 

Where  the  comniissioners  and  common 
council,  under  the  above  act,  have  given 
public  notice  of  their  proposed  action  on 
plans  which  have  been  submitted,  and  the 
plans  were  accessible  to  property  owners, 
the  validity  of  the  report  of  the  c  mis- 
sioners  is  not  affected  by  the  fact  l  it  no 
definite  place  was  named  where  prcjpc.iy 
owners  might  inspect  the  plans.  In  re 
Rapid  Transit  R.  Conirs,  18  A^.  Y.  Supp. 
320,  45  a:  Y.  S.  R.  810. 

10.  Legal  effect  of  property 
owner's  consent.— Where  an  elevated 
railroad  company  has  procured  the  consent 
of  tiie  city  authorities  to  the  construction 
of  its  road  in  the  street,  it  has  an  interest 
therein  in  the  nature  of  property,  sufficient 
to  enabl ;  it  to  treat  with  the  abutting 
owners,  t.nd  a  full,  unconditional,  and  ab- 
solute consent  given  by  such  an  owner  to 
the  erection  of  the  road,  as  to  the  com- 
pany, and  to  the  extent  that  the  easem'jnt 
will  necessarily  be  affected  by  the  building 
of  the  road,  amounts  to  an  abandonment 
and  extinguishment  thereof,  and  the  owner 
is  not  entitled  to  claim  damages  con- 
sequent upon  the  erection  and  operation  of 
the  road.  White  v.  Manhattan  R.  Co.,  139 
A^.  Y.  19,  54  A^.  Y.  S.  R.  409,  34  N.  E. 
Rep.  887  ;  reversing  45  A^.  Y.  S.  R.  760,  18 
A^.  Y.  Supp.  396,  63  Hun  634. 

As  to  whether  such  a  consent,  given 
without  any  valuable  consideration,  may  be 
withdrawn  before  the  company  has  acted 
under  it,  quicre.  White  v.  Manhattan  R. 
Co.,  139  A^.  Y.  19,  54  A^.  Y.  S.  R.  409,  34  A'. 
E.  Rep.  887 ;  reversing  45  A^.  Y.  S.  R.  760, 
18  A^.  Y.  Supp.  396,  63  Hun  634. 

Where,  however,  the  abutting  premises 
are  owned  by  the  members  of  a  firm  as 
tenants  in  common,  a  consent  to  the  opera- 
tion of  the  road,  signed  in  the  firm  name  by 
one  of  th(!  members,  does  not  bind  or  affect 
his  co-partners,  in  the  absence  of  evidence 
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showing  authority  to  sign  for  tlic  firm  ;  it  is 
not  ;i  panncrsliip  matter  in  regarc]  to  which 
a  iiuniiber  may  act  for  the  firm.  U'/iite  v. 
ManJiattan  K.  Co.,  139  N.  V.  19,  54  A'.  V.  S. 
A\  409,  34  A'.  7C.  Kep.  8S7 ;  revt-rsiiii;  45  A^ 
Y.  S.  R.  760,  18  A':  }'.  Siipp.  396,  63  Hini  634. 
Wlicre  a  property  owner,  for  a  considera- 
tion, has  consented  to  tlie  construction  of 
an  elevated  railway  in  the  street  in  front  of 
his  jjroperty,  he  cannot  thereafter  excavate 
in  tiie  street  so  as  to  interfere  witii  either 
the  pcrijcndicular  or  lateral  support  of  the 
columns.  Such  columns  must  have  both 
lateral  and  perijendicular  support,  and  as 
against  such  property  owner  the  company 
is  entitled  to  both.  Kiii^s  County  El.  R. 
Co.  V.  Cocks,  50  N.  Y.  S:  R.  736,  22  A'.  ]'. 
Siif>/>.  1017. 

1  7.  Consent  by  city  as  owner  of 
alMittiu^'  property. — Where  a  city  owns 
the  fee  in  a  street,  and  also  the  fee  in  an 
abutting  lot,  a  grant  by  it  authorizing  the 
construction  of  an  elevated  railway  on  the 
street,  is  a  release  of  damages  to  the  lot, 
caused  by  the  construction  and  operation 
of  the  road,  and  a  subsequent  purchaser 
from  the  city  will  take  the  lot  subject  to 
the  release.  Herzoi;  v.  New  York  El.  R.  Co., 
27  A'.  Y.  Supp.  1034;  affirming  14  A'.  Y. 
Sitpp.  296,  37  A'.   Y.  S.  R.  567. 

18.  Consent  of  local  authorities. 
— -The  act  of  1891  provides  that  the  adoption 
bv  the  common  council  of  a  resolution  ap- 
jiroving  the  j)lans  and  conclusions  of  the 
Rapid  Transit  commissioners,  and  consent- 
ing to  the  construction  of  the  railway  in 
accordance  thi-rewith,  shall  be  by  vote 
taken  bv  pycs  and  noes.  Held,  that  where 
it  appears  that  a  sufficient  number  of  the 
members  of  the  common  council  voted  in 
favor  of  the  resolution,  in  the  abseiice  of 
anvthiiig  to  the  contrary,  it  will  be  pre- 
sumed that  the  vote  was  in  compliance  with 
the  act.  In  re  Rapid  Transit  R.  Cotn'rs,  18 
A'.  1'.  Supfi.  320,  45  N.   Y.  S.  R.  810. 

The  Philadelphia  &  Reading  R.  Co.  may, 
with  the  consent  of  the  city  of  Philadelphia, 
construct  an  elevated  railway  in  said  city, 
subject  to  such  reasonable  conditions  and 
restrictions  as  the  city  authorities  may  im- 
pf)se,  in  order  "  to  secure  "  (in  the  words  of 
the  act  of  1874)  "the  safety  of  lives  and 
property  and  promote  the  interest  of  the 
ci'y."  They  have  no  right  to  build  the 
road  without  the  consent  of  the  city,  or 
without  subjecting  themselves  to  the  con- 
ditions imposed   by  the  acts  of  1874  and 


18S7.  Philadelphia  v.  Philadelphia  &'  R. 
R.  Co.,  19  Phila.  {Pa.)  507.  —  Ai'PLYiNG 
Pennsylvania  R.  Co.'s  Appeal,  115  Pa.  St. 
514;  Mayor,  etc.,  of  Pittsburgh  v.  Pennsyl- 
vania R.  Co.,  48  Pa.  St.  355.  DiSTiN- 
GULSHiNc;  Black  v.  Phik.''elphia  &  R.  R. 
Co.,  58  Pa,  St.  249;  Geiz's  Appeal,  10  \V. 
N.  C.  453;  Western  Pa.  R.  Co.'s  Appeal, 
99  Pa.  St.  155.  Quoting  Commonwealth 
V.  Trie  &  N.  E.  rTCo.,  27  Pa.  St.  351  ;  Mc- 
Aboy's  Appeal,  107  Pa.  St.  557. 

d.  The  Supreme  Court  Commissioners. 

11).  In  j^eiicral. — The  supreme  court 
commissioners  are  not  limited  in  their  de- 
termiiiaiion  as  to  whether  the  ro;-''  should 
be  constructed,  and  in  what  eets,  to 
sixty  days  after  the  organization  of  the 
mayor's  commissioners;  the  latter  had  the 
whole  of  the  sixty  days  in  which  to  fix  the 
route,  and  until  this  was  done,  there  could 
have  been  no  application  for  the  appoint- 
ment of  commissioners  by  the  court.  Un- 
der the  constitution  and  the  law,  such  action 
could  be  taken  at  any  time  before  the  con- 
struction or  operation  of  tlie  road  should  be 
commenced.  In  re  New  York  El.  R.  Co., 
70  N.  Y.  327,  3  Abb.  N.  Cas.  401  ;  affirming 
7  Hun  239,  mem. 

20.  Appointment  dependent  upon 
failure  of  property  owikm-s  to  e<»n- 
sent. — The  jurisdiction  of  the  general  term 
of  the  supreme  court  to  appoint  commis- 
sioners to  determine  whether  a  projjosed 
railway  ought  to  be  constructed  depends 
upon  a  refusal  of  the  property  owners  and 
local  authorities  to  consent;  these,  when 
applied  to  for  their  consent,  must  have  of- 
fered to  them,  as  a  necessary  prerequisite, 
plans  as  prescribed  by  the  act,  and  which 
leave  no  essential  or  material  portions  to 
the  discretion  of  the  company's  directors. 
In  re  Nnv  York  Cable  R.  Co.,  109  A'.  ]'.  32, 
15  A'.  E.  Rep.  882,  14  A'.  Y.  S.R.  51  ;  affirm- 
ing  45  Hun  i  53,  9  A^.   Y.  S.  R.  836. 

21.  No  notice  of  application  for 
appointment  necessary. — No  notice  of 
an  ai)plication  to  the  supreme  court  for  the 
appointment  of  commissioners  to  determine 
whether  the  proposed  railway  ought  to  be 
constructed  is  required  either  by  the  act  or 
by  the  constitution.  In  re  Ne7v  York  El. 
R.  Co.,  70  A^.  )•'.  327,  3  Abb.  A\  Cas.  401  : 
affirming  7  Hun  23g,«;^/«.— DiSTlNCUlSHKD 
IN  New  York  Cable  Co.  i/.  Mayor,  etc.,  of 
N.  Y.,  104  N.  Y.  I.  10  N.  E.  Rep.  332,  4  N. 
Y.  S.  R.  308. 


ELEVATED   RAILWAYS,  22-24. 


283 


22.  Xotice  of  liciiriii^'  Ijofore  ooiii- 
luissiuncrs. — Personal  notice  to  the  prop- 
erty owners  of  the  hearing  before  said  com- 
missioners is  not  required  ;  the  method  of 
giving  notice  is  left  by  the  act  and  by  the 
constitution  to  be  prescribed  by  the  court. 
Whe.",  therefore,  an  order  appointing  coni- 
niiss  oners  required  that  notice  of  the  time 
and  place  for  the  hearing  should  be  given 
bv  publishing  the  notice  in  six  leading  daily 
papers  seven  times  consecutively,  and  by 
posting  the  same  in  fifty  places  along  the 
route — held,  that  this  was  sullicicnt.  In  re 
New  York  El.  R.  Co.,  70  N.  Y.  327,  3  Abb. 
N.  Ctis.  401  ;  affirmini;  7  Hun  239,  tnem. — 
DisriNGUisHKi)  IN  New  York  Cable  Co.  ■c^. 
Mavor,  etc.,  of  N.  Y.,  4  N.  Y.  S.  R.  330. 

2.'{.  I>«'teriiiiiiati4>ii  ol' advisability 
of  coiistiMietiiif;  proposed  road.— 
I'lioii  a  hearing  before  commissioners  ap- 
l)ointed  under  the  act  of  1875,  th  property 
owners  demanded  that  the  evider-ce  should 
be  oral,  and  that  tiie  witnesses  siiould  be 
produced  and  cross-examined ;  the  com- 
missioners determined  that  the  proofs 
might  l)e  by  alhdavit.  Held,  no  error,  and 
that  it  was  for  the  commissioners  to  deter- 
mine how  much  time  they  would  give  for 
the  hearing;  and  so  long  as  th<v  did  not 
abuse  their  discretion  so  as  to  dc;  r  v  c  par- 
ties interested  of  an  opportunity  of  lieing 
heard,  that  their  action  was  not  subject  to 
review.  In  re  AV-v  York  El.  R.  Co.,  70  N. 
Y.  327,  3  Abb.  A\  Ciis.  401  :  ajjinning  7  Hun 
239,  inein. — APPLIED  IN  Re  Kings  County 
El.  R.  Co.,  2  Am.  &  Eng.  R.  Cas.  431,  82 
N.  Y.  95. 

Commissioners  appointed  under  said  ac^ 
by  the  mayor  determined  upon  two  routes. 
Commissioners  appointed  by  the  supreme 
court  determined  that  the  road  ought  to  be 
constructed  upon  one  of  the  routes  desig- 
nated, but  not  on  the  other.  Held,  that 
this  did  not  invalidate  their  action;  that 
iliey  had  the  right  to  determine  that  the 
road  ought  to  be  constructed  in  some 
streets  and  not  in  others,  so  long  as  a  com- 
plete road  upon  some  route  was  left ;  so 
also,  that  where  connections  were  proposed 
with  several  ferries  and  depots,  they  might 
determine  that  some  connections  ought, 
and  some  ought  not,  to  be  made.  In  re 
New  York  El.  R.  Co.,  70  N.  ]'.  327,  3  Abb. 
A'.  Cas.  401  ;  affirming  7  Hun  239,  mem. 

The  commissioners  appointed  by  the 
mayor  authorized  the  road  to  be  con- 
structed in  either  one  of  several  diflerent 


ways;  the  supreme  court  commissioners 
confined  the  construction  to  one  of  the 
methods  so  authorized.  Held,  that  this 
was  not  an  excess  of  authority  ;  but  if  so, 
that  the  property  holders  could  not  com- 
plain. In  re  New  York  El.  R.  Co.,  jo 
N.  Y.  327,  3  Abb.  N.  Cas.  401  ;  affirming  7 
H/tn  239,  me>n. 

The  only  question  for  the  determination 
of  the  commissioners  appointed  by  the  su- 
preme court  was,  whether  the  road  upon 
the  route  designated  ought  to  be  con- 
structed and  operated  ;  it  was  no  part  of 
their  duty  to  review  the  determination  of 
the  mayor's  commissioners  as  to  the  feasi- 
bility of  the  route  ;  and,  therefore,  a  hold- 
ing of  the  former  commissioners  that  they 
were  not  required  or  permitted  to  determine 
whether  the  particular  route  selected  was 
the  best  route,  w;'s  not  error.  In  re  A'ew 
York  El.  R.  Co.,  70  A'.  Y.  327,  3  Abb.  N. 
Cas.  401  ;  affirming  7  Hun  239,  wem. 

The  question  wliether  the  benefits  to  fol- 
low from  the  construction  of  the  road  were 
sufficient  to  countei balance  the  injury  to 
private  interest;  resulting  therefrom,  was 
one  properly  be. ore  both  sets  of  commis- 
sioners, and  witli  tneir  determination  the 
court  of  appeals  ought  not  to  interfere.  In 
re  New  York  El.  R.  Co.,  70  A'.  Y.  327,  3 
Abb.  N.  Cas.\o\;  affirming  7  Hun  2^9, mem. 

The  commissioners  appointed  undei  the 
act  of  1 891,  ch.  4,  §  5,  to  determine  whether 
roads  presented  by  the  Rapid  Transit  com- 
missioners should  be  constructed,  are  not 
limited  in  their  investigations  to  such  evi- 
dence as  is  presented,  but  may  investigate 
the  matter  themselves,  and  determine  tlie 
question  from  all  of  the  facts  and  evidence 
in  their  possession.  /;/  re  Rapid  Transit 
R.  Com'rs,  47  A'.  I'.  S.  R.  347,  19  A^.  ]'.  Su/ifi. 
561,  65  Hun  63. 

24.  Coiiliriiiatioii  of  roport.— Where 
commissioners  have  been  appointed  under 
the  act  of  1875,  and  have  made  a  f  u  orable 
report,  the  supreme  court  should  i-xamine 
the  whole  case  upon  its  merits  ;  anr  if  the 
court  is  satisfied  that  the  injury  to  be  in- 
flicted upon  private  property  and  riglils  is 
so  great  as  to  overbalance  all  possible  bci.e- 
fits  to  be  derived  from  the  construction  of 
the  road,  confirmation  ought  to  be  refused. 
(Ciilbert,  J.,  dissenting.)  In  re  Kings  County 
El.  R.  Co.,  20  Hun  (N.  Y.)  217;  appeal  dis- 
missed in  82  N.   Y.  95, 

It  is  both  within  the  power  and  duty  of 
the  supieme  court  to  review  the  report  of 
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the  commissione.'s  appointed  under  the  act 
of  1875;  and,  after  consideration  of  all  the 
circiinistances,  slionld  determine  whether 
])rivatc  rij;lus  and  interests  sliould  yield  for 
the  sake  of  the  public  f^ood  ;  but  the  right 
to  construct  should  be  denied  where  it  ap- 
pears private  properly  may  be  damaged, 
uiitd  conipensatiiin  is  assured.  //i  re 
Brooklyn  Rapid  Transit  Co.,  62  Ho7ii.  Pr.  {N. 
y.)\o\. 

And  this,  whether  the  abutting  owners 
own  the  fee  to  the  street  or  not.  /;/  re 
East  River  Rritige  (S-»  C".  /.  Steam  Transit 
Co.,  26  ////;/  (A'.  V.)  490,  10  yllit).  lY.  Cas. 
245  ;  appeal  ilismissed  in  92  jV.  Y.  644,  tneni. 
—  Rkvikwing  In  re  Kings  County  El.  R. 
Co.,  82  N.  Y.  95. 

Where  an  elevated  railway  company  has 
failed  to  agree  with  the  interested  pnjperty 
owners,  and  has  fded  its  petition  in  the 
supreme  court,  under  the  statute,  for  the 
appointment  of  commissioners,  and  the 
proceediuLis  have  been  regularly  carried 
through  that  court,  and  the  landowners 
having  had  notice  failed  to  appear  and 
object  to  the  proceeding  on  the  ground 
that  the  company  is  not  duly  incorporated, 
and  a  favorable  report  of  the  commissioners 
is  confirmed  by  the  court,  such  property 
owners,  by  their  silence,  are  csto|)ped  there- 
after from  attacking  the  validity  of  the  or- 
ganization of  the  company  in  a  collateral 
proceeding.  In  re  Union  El.  R.  Co.,  112 
N.  1'.  61,  19  N.  E.  Rep.  664,  20  A'.  Y.  S.  R. 
498,  2  L.  R.  A.  359;  ajjirniing  17  N.  Y.  S. 
R.  630,  I  N.  Y.  Stipp.  797,  58  Hun  644, 
mem. — QUOTING  In  re  Kings  County  El.  R. 
Co.,  82  N.  Y.  95.  Reviewing  New  York 
Cable  Co.  v.  Mayor,  etc.,  of  N.  Y.,  104 
N.  Y.  I. 

The  plans  presented  by  the  petitioner 
were  fatally  defective,  and  the  property 
owners  refused  their  consent;  thereupon 
commissioners  were  appointed  by  the  su- 
preme court  to  determine  as  to  the  neces- 
sity of  the  railway  described  in  the  petition. 
The  general  term  denied  a  motion  to  con- 
firm the  report  of  the  commissioners,  on  the 
ground  that  the  articles  of  association,  as 
prepared  by  the  mayor's  commissioners,  did 
not  comply  with  the  requirement  of  the 
rapid  transit  act,  in  that  they  did  not  pro- 
vide for  a  release  and  forfeiture  to  the 
supervisors  of  the  county  of  all  the  rights 
and  franchises  of  the  company  in  case  of 
failure  to  complete  the  railways  in  the  pre- 
scribed time  ;  also  that  said  commissioners 


had  not  decided  upon  plans  for  the  con- 
struction of  said  railways.  A  meeting  of 
the  mayor's  commissioners  was  thereupon 
called,  and  they  proceeded  to  amend  the 
articles  by  inserting  the  prescribed  provision 
for  release  and  forfeiture,  and  to  make  loca- 
tions of  the  works  and  detailed  plans  of 
con.struction.  The  directors  of  the  com- 
pany met,  ratified,  and  approved  the  action 
of  the  commissioners,  and  filed  an  amend- 
ed certificate  of  incorporation.  Tlie  pe- 
titioner then  moved  at  the  general  term  for 
a  rehearing  of  the  motion  to  confirm  the 
report  of  the  commissioners  appointed  by 
that  court,  and  also  for  an  order  remanding 
to  said  commissioners  their  report  for  a 
further  hearing.  The  tiiotions  were  denied 
on  the  ground  that  the  general  term  had  no 
jurisdiction  to  grant  the  same.  Held,  no 
error.  In  re  New  York  Cable  R.  Co.,  109 
N.  Y.  32,  15  N.  E.  Rep.  882,  14  N.  Y.  S.  R. 
51  ;  ajjirmin;.:;  45  Hun  i  53.  9  N.  Y.  S.  R.  836. 

25.  Appeal  from  urdor  of  coiifir- 
iiiatioii. — In  passing  upon  the  report  of  the 
commissioners  the  general  term  lias  not  a 
mere  formal  function  ;  it  has  the  power  and 
it  is  its  duty  to  review  the  whole  case  and 
to  pass  upon  the  sufficiency  of  the  facts  to 
warrant  the  determination  of  the  commis- 
sioners; and  it  is  within  its  discretion 
whether  or  not  to  confirm  the  report.  The 
exercise  of  this  discretion  is  not  review- 
able on  appeal.  ///  re  Kings  County  El.  R. 
Co.,  82  A'.  Y.  95. 

II.  LOCATION  AND  CONSTRUCTION.     BIGHT 
OF  WAY. 

I.  /«  General. 

26.  Must  be  witliiu  boundary  lines 
of  route. — Where  the  route  of  an  elevated 
railway  has  been  definitely  located  the  com- 
pany must  keep  strictly  within  the  route 
designated.  So  where  a  company  erects 
its  station  two  feet  beyond  the  line  into  a 
street,  without  authority,  the  court  may,  on 
the  complaint  of  an  abutting  property 
owner,  restrain  such  use  of  the  street. 
Adler  V.  Metropolitan  El.  R.  Co.,  46  A".  ]  . 
S.  R.  253,  18  JV.  Y.  Supp.  858,  28  Abb.  N. 
Cas.  198. 

27.  Company  may  fix  {grades  and 
curves.— Under  the  act  of  1875,  ch.  606,  § 
17,  providing  that  a  company  formed  there- 
under shall  have  the  right  "to  acquire  and 
hold  such  real  estate  or  interest  therein  as 
may  be  necessary  to  enable  it  to  construct, 
maintain,  and  operate  the  said  railway,"  a 
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company  has  the  right,  where  it  owns  two 
tracks  crossing  each  other  at  right  angles, 
to  acquire  corner  property  for  the  purpose 
of  a  curve  to  enable  it  to  turn  its  trains 
from  one  t  ack  to  the  other.  In  re  Union 
El.  R.  Co.,  22  N.  V.  S.  A\  842, 4  N.  V.  Supp. 
85;  affirmed  in  113  A^.  Y.  275,  22  N.  Y.  S. 
R.  792. 

Tiie  court  will  not  restrain  an  elevated 
r.iilway  company  from  placing  posts  for  tlie 
support  of  its  track  on  the  sidewalk,  where 
tiie  oijject  is  to  lessen  a  curve  where  its 
tr.ick  passes  from  one  street  to  another,  on 
tlie  com[)laint  of  an  abutting  owner,  but 
will  leave  him  to  be  compensated  in  the  as- 
sessment of  damages.  Schmitz  v.  Union 
El.  R.  Co.,  50  Hun  407,  21  N.  Y.  S.  R.  ^^2^, 
3  X.  Y.  Supp.  331. 

2.  Condemning  the  Abutting  Easements. 

28.  Ill  general. — An  elevated  railway 
company  has  an  undoubted  right  to  acquire 
easements,  rights,  or  privileges  in  one  street, 
although  it  does  not  seek  to  acquire  like 
easements,  rights,  and  privileges  in  other 
streets  which  have  actually  been  taken  or 
interfered  with.  In  re  Metropolitan  El.  R. 
Co.,  \%  N.  Y.  S.  R.   134,  2  N.  Y.  Supp.  278. 

The  rule  of  law  that  a  railroad  company 
shall  not  be  permitted  to  take  private  prop- 
erty for  the  use  of  its  road,  unless  it  intends 
in  good  faith  to  construct  and  operate  its 
road  according  to  its  charter,  does  not  apply 
to  an  elevated  road  which  is  already  in  ex- 
istence and  doing  a  large  business,  but 
which  was  not  built  originally  in  conformity 
with  the  directions  of  the  charter.  In  re 
Metropolitan  El.  R.  Co.,  \i  N.  Y.  Supp.  506. 

Tiie  General  Railroad  Act  of  1850,  ch.  140, 
§  14,  requires  a  company  proceeding  to  con- 
di'mn  property  to  state  tiiat  "  it  is  the  inten- 
tion of  the  company  in  good  faith  to  con- 
struct and  finish  a  railroad  from  and  to  the 
places  named  for  that  purpose  in  its  articles 
of  association."  A  statement  in  a  petition 
by  an  elev:ited  railway  company  stated  that 
the  company  had  constructed  a  railway 
"which  it  was  so  authorized  to  construct." 
Held,  that  the  question  whether  this  was  a 
sufficient  compliance  with  the  statute  wa-' 
for  the  jury.  ///  re  Metropolitan  El.  R.  Co., 
12  A'.  Y.  Su^p.  506.— Following  Metro- 
politan El.  R.  Co.  V.  Dominick,  8  N.  Y. 
Supp.  151. 

Where  a  railroad  company  is  proceeding 
to  condemn  a  right  of  way  in  a  street,  the 
fact  that  it  has  erected  illegal  structures  in 


the  street  at  a  certain  place  cannot  be 
taken  advantage  of  by  abutting  property 
owners  who  are  not  affected  thereby.  In 
re  Metropolitan  El.  R.  Co.,  12  A'.  Y.' Supp. 
506.— Reviewing  In  re  Gilbert  El.  R.  Co., 
70  N.  Y.  361  ;  Rensselaer  &  S.  R.  Co.  v. 
Davis,  43  N.  Y.  146. 

The  lease  of  an  elevated  railway  pending 
condemnation  proceedmgs  does  not  prevent 
the  company  from  prosecuting  the  proceed- 
ings to  final  determination.  In  re  AVw 
York  El.  R.  Co.,  43  JV.  Y.  S.  R.  651,  17  yV. 
Y.  Supp.  778;  affirmed  in  133  A'.  Y.  690, 
mem. 

The  act  of  1835,  ch.  132,  relating  to  the 
opening  of  certain  avenues  and  streets  in 
the  city  of  Brooklyn,  provides  that  the 
streets  opened  thereunder  shall  be  con- 
verted to  the  use  of  the  public  in  the  man- 
ner now  designated  and  settled  by  law,  and 
in  such  other  manner  as  the  legislature 
may  hereafter  deem  proper.  Held,  that  the 
use  of  such  streets  by  an  elevated  railway  is 
not  one  of  the  uses  contemplated  by  the 
statute,  so  as  to  deprive  the  property  own- 
ers of  further  damages.  American  P.  M. 
Soc.  V.  Brooklyn  El.  R.  Co.,  46  Hun  530, 
12  A^.  Y.  S.  R.  500.  —  Distinguishing 
Uline  V.  New  York  C.  &  H.  R.  R.  Co.,  lor 
N.  Y.  107.  Following  Story  v.  New  York 
El.  R.  Co.,  90  N.  Y.  122;  Lahr  v.  Metro- 
politan El.  R.  Co.,  104  N.  Y.  268. 

For  the  purpose  of  rebutting  the  pre- 
sumption that  plaintiff,  an  abutting  owner, 
owned  the  easements  in  the  street,  defend- 
ant company  proved  that  before  she  ac- 
quired title  the  easements  had  been  inter- 
fered with  substantially  to  the  same  extent 
as  when  the  action  was  brought.  It  also 
proved  that  proceedings  had  been  instituted 
to  acquire  from  plaintiff  the  right  to  main- 
tain and  operate  the  road  in  front  of  lier 
premises,  and  the  court  found  that  in  such 
proceedings  plaintiff  had  been  duly  served 
and  brought  into  court  and  that  the  |)ro- 
ceedings  were  still  pending.  Held,  tiiat 
such  proof  amounted  to  an  admission  that 
the  company  occupied  the  street  in  subor- 
dination to  plaintiff's  right  to  compensa- 
tion. Hughes  V.  Metropolitan  El.  R.  Co.,  130 
A^.  1'.  14,  28  A^  E.  Rep.  765,  40  A^.  1'.  .S;  A'. 
587  ;  affiirming  it,  J.  &•  S.  379,  29  N.  Y.  S. 
R.  516,  8  A^.  V.  Supp.  535. 

21).  Easements  so  taken  are  for 
public  use. — The  use  of  grounds  by  an 
elevated  railway  is  a  public  use,  within  the 
meaning  of  a   provision    in   a  deed  by   a 
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municipality  conveying  a  lot  and  providing 
that  a  certain  park  in  the  neighborhogd 
"  shall  never  be  appropriated  for  private 
u.;c";  and  therefore  such  covenant  is  not 
violated  by  authorizing;  the  construction 
anil  operation  of  an  elevated  railway  across 
the  park.  S/xk/it  v.  A'cw  York  El.  K.  Co., 
3  .■l/i/>.  X.  Ciis.  i.V.  ]'.)  467. 

It  is  no  objection  to  an  application  by  an 
elevated  railway  company  to  acquire  lands 
f'.riiie  purpose  of  stations  ihat  space  will 
i)c  allotted  in  the  stations  for  news-stands, 
and  that  real  estate  cannot  be  acquired  for 
such  purposes,  //i  re  !\Ittropolitaii  El.  R. 
Co.,  iS  X.  V.  S.  R.  134,  2  iX.  V.  Sitpp.  27S. 

.'JO.  Description  ofoa.scnieiit.s  pro- 
IM»s<>tl  to  be  e«Mideiniic(l.  —  Where  an 
elevated  road  is  constructed  and  already  in 
operation,  a  petition  by  the  company  that 
sets  forth  that  the  company  desires  to  ac- 
quire so  much  of  the  easement,  privilege, 
or  interest  of  the  abutting  owners  in  the 
.streets  as  has  been  taken  by  the  company 
for  its  use,  sufficiently  describes  the  interest 
of  the  abutting  owners  to  be  condemned. 
lure  Mftr'opolitan  El.  R.  Co.,  18  A'.  Y.  S. 
R.  134,  2  A'.   Y.  Supp.  27S. 

A  complaint  in  a  condemnation  proceed- 
ing by  an  elevated  railroad  to  condemn 
easements  in  a  street  described  them  as 
those  "  which  are  now  or  maybe  the  subject 
of  injury  from  a  construction  of  a  street 
railroad  and  incidental  to  its  use."  Held, 
that  the  easements  were  sufficiently  de- 
scTJbed.  Brooklyn  El.  R.  Co.  v.  A'agel,  75 
J/uit  590,  27  A'.   Y.  Supp.  669. 

31.  Kiideavoi*  to  piircliosc  ease- 
ments.— After  a  company  had  constructed 
and  (jperated  its  road  in  a  street  for  ten 
years  without  instituting  any  condemnation 
proceedings,  or  having  paid  for  such  ease- 
ments as  were  taken,  it  then  employed 
experienced  brokers  to  examine  the  prop- 
erly and  fix  the  damages  that  should  be 
paid.  This  being  done,  the  company  ten- 
dered the  owners  the  amounts  fixed  by  the 
brokers,  and  gave  them  forty-eight  hours 
in  which  to  decide  if  they  would  accept. 
Held,  that  this  was  a  sufficient  endeavor, 
under  the  statute,  to  purchase.  In  re  Met- 
ropolitan El.  R.  Co.,  12  N.  Y.  Supp.  502. — 
Quoting  In  re  Prospect  Park  &  C.  I.  R. 
Co.,  67  N.  Y.  371. 

32.  Powers  of  commissioners  of 
appraisal— Fixinjf  value  at  date  of 
report. — Commissioners  in  appraising  the 
value  of  property  taken   for    an   elevated 


railway  are  authorized  to  act  both  upon 
inspection  of  the  premises  and  from  the 
evidence  adduced,  and  are  therefore  better 
judges  of  the  damages  to  be  allowed  than 
the  court;  and  therefore  the  mere  fact  that 
the  damages  seem  large,  as  appearing  from 
the  record  itself,  does  not  authorize  tiie 
ccjiirt  to  interfere.  In  re  A'eiv  York  El.  R. 
Co.,  35  .V.  Y.  S.  R.  947,  58  Hun  610,  12  IV. 
Y.  Supp.  857. 

In  fixing  the  value  of  the  property  taken 
for  the  purposes  of  an  elevated  railway,  it  is 
proi)er  for  the  commissioners  to  fi.x  its 
value  as  of  the  date  of  their  report,  and  not 
as  of  the  date  when  it  is  confirmed;  and 
especially  is  this  so  where  a  considerable 
delay  in  the  confirmation  has  been  caused 
by  the  landowners  themselves.  /;/  re  New 
York  El.  R.  Co.,  44  N.  Y.  S.  R.  532,  17  A'. 
Y.  Supp.  S72,  63  Hun  629. 

3.3.  Publication  of  notice  not  re- 
quired.— The  provisions  of  the  act  of 
1876,  ch.  198,  g  2,  that  when  a  railroad  com- 
pany is  proceeding  to  acquire  land  in  a 
street  for  the  purposes  of  its  roiid,  notice 
by  publication  must  be  given,  only  apply 
when  the  land  itself  is  to  be  acquired,  and 
not  when  the  object  is  to  condemn  or 
acquire  a  mere  easement  appurtenant  to  the 
adjoining  land.  /;/  re  Metropolitan  El.  R. 
Co.,  12  N.  Y.  Supp.  502. 

34.  Stay  of  proceediiii>:s  by  c<»n!- 
niissioncrs  of  appraisal. — Where  a  rail- 
road company  is  already  in  possession  of 
certain  easements  appurtenant  to  abutting 
lands,  ano  it  has  instituted  the  pioper  pro- 
ceeding to  acquire  these  easements  by  i\\\ii 
course  of  law,  the  commissioners  should  be 
permitted  to  proceed  up  to  the  point  of  as- 
certaining and  fixing  the  value  and  report- 
ing thereon,  and  a  stay  should  not  be 
granted.  If  it  becomes  advisable,  after  the 
commissioners  have  repotted,  for  the  abut- 
ting owner  to  appeal,  then  it  is  ample  time 
for  a  motion  for  a  stay  of  proceedings. 
Metropolitan  El.  R.  Co.  v.  Siefke,  39  N.  1 '.  .JT. 
R.  499,60  Hun  584,  15  N.  Y.  Supp.  224. 

35.  Report  of  commissioners  (»f 
appraisal — Appes'ls. — The  report  of  the 
commissioiitrs  is  sufficient  where  it  de- 
scribes the  easements,  the  same  as  is  done 
in  the  petition  and  ordT,  which  are  specific 
and  clear,  though  there  be  a  further  de- 
scription which  includes  all  the  street  in 
front  of  the  premises  in  question.  /;/  re 
Metropolitan  El.  R.  Co.,  36  A^.  Y.  S.  R.  606, 
59  Hun  622,  13  N.  Y.  Supp.  367. 
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An  elevated  railroad  company  is  not  pre- 
vented from  appealint?  from  an  order  con- 
firming the  a'port  of  the  commissioners, 
because  it  is  the  petitioner  and  obtained 
sucli  order,  where  tlie  object  of  the  appeal 
is  not  to  review  the  order,  i)ut  to  obtain  a 
hearin},'  l)efore  the  same  or  otiier  commis- 
sioiHTs  by  setting  aside  the  report.  /«  re 
Mttropolittin  El.  K.  Co.,  36  iV.  ]'.  S.  A\  606, 
59  //i/ii  622,  13  Af.  )'.  Su/>/>.  367. 

Where  the  special  term  has  ajipointed 
commissioners  to  ascertain  the  compensa- 
tion to  be  made  abutting  owners  for  the 
street  easements  taken,  and  the  report  of 
the  commissioners  has  been  confirmed  with- 
out exceptions,  and  there  was  sulhcient  evi- 
dence to  support  the  fimiing,  the  general 
term  will  not  interfere,  //i  re  Metiopolitan 
Kl.  R.  Co.,  36  N.  V.  S.  A'.  224, 13  .V.  V.  Siipp. 
1 59.  59  Hun  621. 

3(>.  Stay  of  |>i'oceo<liii}>'s  in  injiiiic- 
tioii  suit  piMidiiiK  cuiHleiniiation 
proi'eediiiK'.s.* — A  proceeding  by  abutting 
owners  to  enjoin  the  operation  of  an  ele- 
vated railway,  will  be  stayed  where  it  ap- 
pears that  the  company  had  already  insti- 
tuted condemnation  proceedings.  In  re 
Brooklyn  El.  K.  Co.,  27  N.  V.  SuJ>p.  493,  57 
N.  Y.  S.  K.  652. 

Wiiere  the  evidence  shows  substantial 
damages  to  the  fee  value  of  adjoining  prop- 
erty, caused  by  the  construction  and  opera- 
tion of  an  elevated  railway,  but  does  not 
sustain  the  amount  of  alternative  damages, 
a  decree  awarding  an  injunction  if  such 
fiamai^cs  are  not  paid,  may  be  modified  so 
as  to  provide  that  the  injunction  may  issue 
without  assessment  of  fee  damages,  to  be 
suspended  for  a  reasonable  time  to  enable 
the  company  to  acquire  title  to  the  property 
taken.  Boli^cr  v.  Metropolitan  El.  K.  Co., 
29/.  <3-  .S'.  459,  48  N.  Y.  S.  R.  399,  20  N.  V. 
Siipp.  430.  —  Following  Rlumenthal  v. 
Niw  York  El.  R.  Co.,  42  N.  Y.  S.  R.683,  17 
N.  Y.  Supp.  481. 

An  elevated  railway  company  moved  that 
an  injunction  against  it  be  suspended  on 
the  ground  that  since  it  had  been  entered 
an  award  had  been  made  in  condemnation 
proceedings,  and  that  the  award  had  been 
paid  into  court  as  directed  by  the  statute. 
The  motion  was  resisted  on  the  ground  that 
the  judgment  had  adjudicated  for  the  value 
of  the  property  taken  and  was  greater  than 
that  awarded   in   the  condemnation    pro- 

*  Sec  post,  185. 


ceedings.  Held,  that  this  was  not  good 
ground  for  resisting  the  motion.  Watson 
V.  Metropolitan  El.  K,  Co.,  25  /.  iS«  S.  364,  29 
N.   Y.  S.  R.  513,  8  A^.  1'.  Supp.  533. 

Where  a  company  has  had  fujl  opportu- 
nity to  acquire  property  by  condemnation 
proceedings  and  has  failed  to  do  so,  a 
judgment  against  it  restraining  the  opera- 
tion of  the  road,  and  for  damages,  will  not 
be  vacated  to  allow  the  company  to  pro- 
ceed to  acquire  the  property.  Eiio  v.  iMct- 
ropolitan  El.  R.  Co.,  24/.  <S^  i".  313,  8  X.  Y. 
Supp.  197. 

37.  Stipulation  against  condciu- 
iiation  pondiuK'  injunction  suit. — 
Pending  an  action  to  restrain  elevated  mil- 
read  companies  from  ojjcraling  their  roads 
in  a  street  in  the  city  of  New  York  in  front 
of  plaintilf's  lot,  one  of  the  companies  in- 
stituted proceedings  to  acquire  title  to  plain- 
tilf's rights  in  the  street,  which  were  inter- 
fered with.  Plaintilf  obtained  a  judgment 
awarding  an  injunction  and  damages.  The 
defendants  desiring  to  appeal,  as  a  con- 
dition of  obtaining  a  stay  of  proceedings 
under  the  injunction,  entered  into  a  stipu- 
lation with  plaintilf  by  which  they  stipulated 
that  they  would  not  prosecute  proceedings 
to  condemn  the  property  described  in  the 
complaint  "pending  the  stay  granted  by 
this  order,"  and  would  "contest  the  plain- 
tiff's rights  only  in  this  action."  The  judg- 
ment was  reversed  upon  appeal,  and  there- 
after the  company  moved  for  the  appoint- 
ment of  commissioners  in  the  condemnation 
proceedings.  The  motion  was  denied  upon 
the  grotiiui  that  under  the  stijiiilation  the 
proceeding  could  not  be  prosecuted.  Held, 
error;  that  the  stipulation  only  limited  the 
right  of  the  company  to  prosecute  the  pro- 
ceeding pending  the  stay,  and  when  the 
stay  ceased  to  operate  by  reason  of  the  re- 
versal, it  was  free  to  act  as  before  signing 
the  stipulation.  In  re  Metropolitan  El.  I\\ 
Co.,  1 36  A'.  Y.  500,32  A^  E.  A'lp.  1043,49 
A^.  V.  S.  R.  648 ;  rcversini^  49  A'.  Y.  S.  R. 
374,  66  Hun  626,  20  N.'  Y.  Supp.  818.— 
Dlstinguished  in  Hine  v.  New  York  El. 
R.  Co.,  23  N.  Y.  Supp.  187,  3  Misc.  462. 

Where  the  plaintifT  in  an  action  against 
two  elevated  railroads  secures  a  judgment 
restraining  the  maintenance  and  operation 
of  the  roads,  and  the  defendants  stipulate 
as  a  condition  of  obtaining  a  stay  that  they 
will  not,  nor  will  either  of  them,  take  f)r 
prosecute  condemnation  proceedings  in  re- 
lation to  the  property,  they  will   be  held  to 
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ilic  stipuhiiion  notwillistandiny  a  reversal 
of  the  jiHlgment  by  the  court  of  appeals, 
where,  nearly  a  year  after  such  reversal,  they 
apply  to  Ijo  relieved  from  such  stipulation. 
J/i>!f  V.  A'crf  ]'oi/.'  El.  R.  Co.,  23  X.  V. 
Siipp.  1 87,  3  J//,sr.  462. 

:iH.  I'ciidiii;;  suit  f'ordaiiia^^i'sdocs 
ii<»t  bar. — The  fact  that  a  company  has 
constructed  its  road  in  the  street  witlujut 
comp  nsalin<j;  the  abutting  owners,  and  that 
such  owners  have  i)rought  suit  to  restrain 
the  operation  of  the  roafl  and  for  damages, 
will  not  prevent  the  conipany  from  pro- 
ceeding to  Condemn  the  easements  in  the 
street  attaching  to  the  abutting  property. 
/;/  re  Metropolitan  Kl.  R.  Co.,  12  N.  V. 
Su/ip.  502.  /«  rt:  MetropoUtan  El.  R.  Co., 
18  N.    V.  S.  R.  134,  2  A'.  ]'.  Si/pp.  278. 

The  fact  tliata  company  enters  an  appear- 
ance to  an  action  against  it  by  an  abutting 
owner  for  an  injunction  and  for  damages, 
and  files  an  answer  and  notices  the  case  for 
trial,  does  not  prevent  it  from  proceeding  to 
condemn  plaintifT's  easements  in  the  street, 
where  the  issues  presented  raise  no  question 
as  to  the  fee  damages.  J/i'ailv.  New  York 
El.  R.  Co.,  24  A^.  v.  Siipp.  908.— Quoting 
Eggers  z/.  Manhattan  R.  Co.,  18  N.  Y.  Supp. 
181  ;  Underhill  v.  Manhattan  R.  Co.,  18  N. 
Y.  Supp.  43- 

After  the  commencement  of  an  action  by 
an  abutting  owner  to  restrain  the  operation 
of  the  road,  the  corporation  commenced 
proceedings  under  the  general  railroad 
act  (Laws  of  1850,  ch.  140,  as  amended),  for 
the  purpose  of  acquiring  plaintifT's  interest 
in  ilie  street.  An  appraisal  was  made  by 
the  commissioners  appointed  therein,  whicli 
was  confirmed  by  tiie  special  term.  Held, 
tiiat  this  determination  as  to  the  value  of 
plaintifT's  pro|)erty  interest  w.is  conclusive 
in  the  action  upon  both  parties,  it  not  liav- 
int;  been  set  aside,  or  reversed,  or  the  pro- 
ceedings abandoned  ;  that  the  fact  that  the 
order  of  confirmation  had  not  been  re- 
corded as  required  by  said  act  (?  18,  as 
anieiuied  by  Laws  of  1876,  ch.  198),  did  not 
affect  its  cfniclusive  character.  OI>erfelder 
V.  Metropolitan  El.  R.  Co.,  138  N.  K.  181,52 
A\  y.  S.  R.  158,  33  N.  E.  Rep.  937  ;  opfirm- 
injT  46  A^.  Y.  S.  R.  967,  18  yV.  }'.  Supp.  958. 
;jO.  AftrrjiKlgnioiit  ill  siiif  for  iii- 
jiiiu-tioii  and  daiiiaKTs.— A  judgment 
by  an  abutting  owner  against  an  elevated 
railway  for  damages  for  interfering  with  his 
easements  in  the  street,  which  provides  that 
tJie  easements  shall  be  conveyed  to  the  com- 


pany upon  payment  of  the  damages  awarded, 
is  not  res  adjiidicata  as  to  the  value  of  the 
easements  ;  and  therefcjre,  where  tlie  com- 
pany proceeds  to  condemn  the  easements, 
such  judgment  is  not  admissible  in  evi- 
dence as  to  tlieir  value.  In  re  Metropolitan 
El.  R.  Co..  35  A'.  1'.  S.  R.  792,  12  A.  Y. 
Supp.  859,  58  Jlun  563  ;  appeal  dismissed  in 
128  N.  Y.  600,  27  N.  E.  Rep.  1076,  38  A.  T. 
S.  R.  881,  3  Silv.  App.  513. — Rkvikwinu 
Henderson  v.  New  York  C.  R.  Co.  ,78  N. 
Y.  423- 

40.  Upon  eoiistriictiiiK' additional 
tracks. — The  easement  of  an  abutting 
owner  in  the  street  in  front  of  his  lot  is 
property  witliin  the  meaning  of  the  provi- 
sions of  the  state  constitution,  to  tiie  effect 
that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation  ;  and 
therefore  an  elevated  railway  may  be  en- 
joined from  constructing  an  additional 
track  in  the  street  until  it  has  acquired  the 
right  by  condemnation  proceedings.  Stroub 
V.  Manhattan  R.  Co.,  14  A'.  Y.  Supp.  -j-jy, 
affirmed  in  27  /.  &*  S.  505,  39  A^.  Y.  S-.  R. 
378,  15  N.  Y.  Supp.  135.  —  Revikwing 
Abr  droth  7'.  New  York  El.  R.  Co.,  22  J.  & 
S.  417;  Bloodgood  V.  Mohawk  &  H.  R. 
R.  Co.,  18  Wend.  (N.  Y.)  9. 

41.  Measure  of  <laniag:es. — In  as- 
sessing the  compensation  to  an  abutting 
lot  owner  for  the  damage  caused  by  the 
construction  of  an  elevated  railroad  in  a 
city  street,  the  jury  cannot  set  ofT  against 
the  damages  the  general  and  incidental 
benefits  which  come  to  all  alike,  either  on  a 
particular  street  or  outside  of  it.  Sullivan 
V.  North  Hudson  County  R.  Co.,  ^o  Am.  Sr^ 
Eng.  R.  Cas.  324,  51  A^.  /.  Z.  518,  18  A//. 
Rep.  689. 

The  [irovisions  of  the  Rapid  Transit  Act 
of  1875  and  the  General  Railroad  Act  of 
1850,  declaring  that  commissioners  of  ap- 
praisal shall  not,  in  determining  the  amfiunt 
of  compensation  to  be  made  to  parties  own- 
ing or  interested  in  property  acquired  for 
the  construction  and  operation  of  railways 
by  corporations  organized  under  them, 
"  make  any  allowance  or  deduction  on 
account  of  any  real  or  supposed  benefits 
which  the  party  in  interest  may  derive  from 
the  construction  of  the  proposed  railroad," 
apply  simply  to  the  land  actually  taken. 
Whatever  land  is  taken  must  be  paid  for  at 
its  full  market  value,  with  no  deduction,  al- 
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though  tlie  remainder  of  the  landowner's 
property  may  be  laryely  enhanced  in  value 
by  the  operation  of  the  railroad.  Newman 
V.  Metropolitan  El.  R.  Co.,  43  Am.  Sf  Kn^;. 
R.  Cas.  412,  118  TV.  K.  618.  23  A'.  E.  Rep. 
()0i,  30  A'.   Y.  S,  R.   36;  reversing  45  Hun 

590,  10  N.    Y.  S.  R.  12.  — DlSTINUUISHKD  IN 

Macy  V.  Metropolitan  El.  R.  Co.,  36  N.  Y. 
S.  R.  245,  59  Hun  365,  12  N.  Y.  Supp.  804. 
Foi-KOVVKD  IN  Boolcman  v.  New  York  El. 
R.  Co..  137  N.  Y.  302,  33  N.  E.  Rep.  333,  50 
N.  Y.  S.  R.  703;  Sixth  Ave.  R.  Co.  v. 
Metropolitan  El.  R.  Co.,  138  N.  Y.  54S; 
(Jray  v.  Manhattan  R.  Co.,  16  Daly  (N.  Y.) 
510;  Moore  v.  I^cw  York  El.  R.  Co.,  4 
Misc.  (N.  Y.)  132. 

In  con.juiering,  however,  the  question  of 
damages  to  the  remainder,  the  commission- 
ers must  consider  the  effect  of  the  road 
upc^n  the  whole  of  that  remainder,  its  ad- 
vantages and  disadvantages,  benefits  and 
injuries;  and  if  the  result  is  beneficial  there 
is  no  damage  and  nothing  can  be  awarded. 
Neivman  v.  Metropolitan  El.  R.  Co.,  43  Am. 
6-  Eng.  R.  Cas.  412, 118  A^.  Y.  618,  23  A^.  E. 
Rep.  901,  30  A^.  Y,  S.  R.  36;  reversing  45 
Hun  590,  10  A^.   Y.  S.  R.  12. 

While  the  easements  which  the  owners 
of  land  abutting  upon  public  streets  have 
therein  are  interests  in  real  estate  and  con- 
stitute property,  in  estimating  their  value 
when  taken  by  a  railroad  company  under 
said  acts,  they  cannot  be  considered  as 
property  separate  and  distinct  from  the 
land  to  which  they  are  appurtenant,  and  the 
right  of  the  property  owner  to  compensa- 
tion is  measured,  not  by  the  value  of  the 
casements  separate  from  this  land,  but  by 
the  damages  which  the  land  sustains  be- 
cause of  the  loss  of  easements.  Newman  v. 
Metropolitan  El.  R.  Co.,  43  Am.  &^  Eng.  R. 
Cas.  412,  118  N.  Y.  618,  23  N.  E.  Rep.  901, 
30  N.  Y.  S,  R.  36;  reversing  45  Hun  590,  10 
A.   Y.  S.R.  12. 

In  estimating  the  damages,  therefore,  for 
the  taking  away  or  the  interfering  with  such 
casements,  the  benefits  the  abutting  prop- 
erty receives  from  the  operations  of  the 
railroad  are  to  be  taken  inuj  consideration 
as  well  as  the  loss  or  damage  because  of 
the  interference  with  the  easements.  A'ew- 
man  v.  Metropolitan  El.  R.  Co.,  43  Am.  &• 
Eng.  R.  Cas.  412,  118  .V.  Y.  618,  23  .V.  E. 
Rep.  901,  30  N.  Y.  S.  R.  36;  reversing  45 
Hun  590,  10  A^  Y.  S.  R.  12. 

In  acquiring  the  right  to  maintain  an  ele- 
vated railway  in  the  street,  the  company  is 
4  D.  R.  D.— 19. 


not  bound  to  make  compensation  for  the 
incidental  injuries  produced  by  the  mere 
running  of  the  trains.  Compensation  for 
tiie  future  discliarge  of  smoke,  cinders,  and 
noxious  gases  cannot  be  considered  as 
items  for  compensation  to  be  made  for  tlie 
obstruction  of  light  and  air,  in  acquiring 
the  right  to  maintain  and  operate  the  road. 
Sperb  V.  Metropolitan  I'i.  R.  Co..  41  N.  Y. 
S.  R.  155,  61  Hun  539,  i6  A'.  Y.  Supp.  392. 
— Quoting  Kane  v.  New  York  El.  H.  Co., 
125  N.  Y.  164,  34  v.  Y.  S.  R.  876.  Ri.viKW- 
ING  Fobes  V.  R-'.ie,  W.  &  O.  R.  Co.,  121 
N.  Y.  505,  31  N.  Y.  S.  P  828;  In  re  New 
York  El.  R.  Co.,  36  Hun  .-v;  Lahr  z/.  Met- 
ropolitan El.  R.  Co.,  104  N.  Y,  268,  4  N.  Y. 
S.  R.  340. 

Where  a  part  of  a  building  is  taken  for 
the  purposes  of  an  elevated  railway,  the 
measure  of  damages,  so  far  as  the  building 
is  concerned,  is  the  difference  between  tiie 
value  of  the  building  as  it  stood  before,  and 
what  would  be  the  value  of  the  remaining 
portion  after  the  road  is  built,     /n  re  New 

York  El.  R.  Co.,  44  N.  Y.  S.  R.   532,  17  A. 

Y.  Supp.  872,  63  Hun  629. 

There  is  no  presumption  that  by  taking  a 
portion  of  a  building  it  can  derive  any 
benefit  therefrom,  and  that  it  will  be  more 
valuable  as  a  building  after  it  has  been 
mutilated  than  it  was  before.    In  re  New 

>  .rk  El.  R.  Co.,  44  N.  Y.  S.  R.  532,  17  N. 

Y.  Supp.  872.  63  Hun  629. 

42.  Statute  of  liiiiitatious.— Where 
an  elevated  railway  company  has  con- 
structed its  road  without  purchasing  or 
condemning  the  easements  of  abutting 
owners,  the  statute  of  limitations  does  not 
run  against  the  company  as  to  its  right  to 
condemn  the  easements  during  the  time  it 
has  been  operating  its  road.  In  re  Metro- 
politan El.  R.  Co.,  12  A''.  Y.  SupJ).  502.  In 
re  Metropolitan  El.  R.  Co.,  12  N.  Y.  Supp. 
506. 

3.  Condemning  Land. 

43.  In  general. — The  statute  incor- 
porating the  New  York  Elevated  R.  Co. 
authorizes  it  to  acquire  such  property  as 
may  be  necessary  for  its  construction  and 
operation  by  the  exercise  of  the  right  of 
eminent  domain.  Story  v.  N'eiv  York  El.  R. 
Co.,  7  Am.  &•  Eng.  R.  Cas.  596,  90  A^.  V. 
122,  II  AM.  N.  Crtj.  236 ;  reversing  3  Abb. 
N.  Cas.  478.— Quoted  in  Werges  v.  St. 
Louis,  C.  &  N.  O.  R.  Co.,  35  La.  Ann.  641 ; 
In  re  Metropolitan  El.  R.  Co.,  12  N.  Y. 
Supp.  506, 
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An  elevated  railway  company  may  pro- 
ceed to  condemn  lands  after  its  mad  is 
built;  and  where  the  road  is  already  fin- 
ished and  in  opi;ration,  the  petition  need 
not  set  out  that,  the  company  intends  in 
}i;o()d  faitii  to  construct  atid  operate  its  road, 
as  is  necessary  under  the  statute  if  the 
proceeding  is  taken  before  the  road  is  con- 
strncied.  /«  re  Metropolitan  El.  R.  Co.,  i8 
A',  v.  S.  A\  134,  2  A^.  v.  Stipp.  278.--^ Dis- 
tinguishing In  re  Townsend,  39  N.  Y.  171. 

Where  a  railroad  corporation,  organized 
under  the  rapid  transit  act,  is  autliorized 
by  its  charter  to  construct  distinct  lines  of 
railway,  "  with  the  usual  and  necessary 
*  *  *  curves,  switches,"  etc.,  on  two 
streets  intersecting  each  other,  it  is  within 
the  scope  of  the  powers  conferred  upon  the 
company  by  the  act  and  its  charter  to  ac- 
quire title  to,  and  it  may  take,  by  proceed- 
ings ill  iiii'itiiiii,  lands  necessary  to  effect  a 
junction  between  the  two  routes,  so  as  to 
enable  the  trains  upon  one  to  run  upon  the 
other.  I  ft  re  Union  El.  Ji.  Co.,  113  A\  V. 
275,  21  N.  E.  Rep.  81,  22  A^  Y.  S.  R.  792  ; 
afnviing  22  A'.  Y.  S.  R.  S42, 4  A^.  1'.  Supp.  85. 

The  provision  of  said  act  (§  26)  which 
permits  the  junction  of  two  railroads,  com- 
prehends the  powei  to  take  real  estate 
necessary  to  effect  the  connection,  and  it  is 
not  material  that  the  two  roads  are  oper- 
ated by  the  same  corporation.  Inre  Union 
El.  R.  Co.,  H3  A^  Y.  275,  21  N.  E.  Rep.  81, 
32  A^.  Y.  S.  R.  792  ;  affirming  22  A^.  Y.  S. 
R.  842,  4  A^.   }'.  Supp.  85. 

On  a  proceeding  to  fix  the  compensation 
and  damages  to  be  paid  for  land  sought  for 
railroad  purposes,  a  stipulation,  made  under 
the  authority  of  the  company,  that  the  road, 
which  was  an  elevated  one,  should  be  used 
only  for  passenger  traffic,  that  no  soft  or 
bituminous  coal  should  be  used  in  oper- 
ating the  road,  and  that  the  motive  power 
should  be  fully  equipped  with  the  best 
modf  rn  devices  calculated  to  make  it  noise- 
less and  smokeless,  and  to  prevent  the  dis- 
charge of  cinders  and  sparks,  may  he  prop- 
erly given  in  evidence  on  the  question  of 
the  compensation  and  damages  to  be 
awarflcfl.  Liiih-rvtan  v.  Chicago  &^  S.  S.  R. 
T.  R.  Co.,  51  Am.  <S-  Eng.  R.  Cas.  581,  141 
///.  140,  30  A'.  E.  Rep.  544. 

44.  Iiinbility  to  luircliasc— Where 
a  petition  by  an  elevated  railway  company, 
in  a  proceeding  to  acquire  title  to  property 
or  easements,  charges  that  the  company 
"  authorized  efforts  to  be  made  to  purchase 


the  property  at  sums  deemed  reasonable  in 
the  judgment  of  the  agents  and  officers  of 
the  petitioners;  that  valuations  were  placed 
upon  t'.ie  property,  estates,  and  rights  by 
the  agents  and  officers  of  the  petitioners  at 
sums  so  deemed  reasonable  as  aforesaid, 
upon  information  and  belief  that  the  said 
sums  were  offered  to  the  owners,"  and  that 
the  owners  refiist<i  to  sell  for  such  sums,  it 
is  sufficient  to  show  that  the  company  has 
not  l;een  abl<!  to  a.cquire  title  by  purchase. 
In  re  Mctropol^Lm  El.  R.  Co.,  12  A'.  Y. 
Siipp.  506.-  OuoriNG  Story  v.  New  York 
Ei.  R.  Co.,  vo  N.  Y.  158. 

An  elevated  railway  company  presented 
a  petition  for  the  appointment  of  commis- 
sioners to  ajipraise  ilie  value  of  certain 
property  acquired  for  the  purpose  of  its 
road,  ai  d  charged  therein  that  the  company 
"  has  not  been  able  to  acquire  title  to  said 
land,  and  that  the  reason  of  such  inability 
is  that  the  owner  refuses  to  sell  for  any 
reasoiiaiile  compensation,  and  that  your 
petitioner  has  not  been  able  to  agree  with 
the  owner  or  owners  of  said  real  estate,  or 
of  any  interest  therein,  for  the  sale  of  the 
same."  Held,  that  this  was  a  sufficient 
compliance  with  the  provision  of  tiie  stat- 
ute to  the  effect  that  the  company  must 
state  that  'l  has  not  been  able  to  acquire 
title  thereto  and  the  reason  for  such  in- 
ability. In  re  Suburban  Rapid  Tran-it  Co., 
38  Hun  {N.  Y.)  553  ;  affirming  16  Al>l>.  N. 
Cas.  152.— FOLLOWKU  IN  Re  Long  Island 
R.  Co.,  50  N.  Y.  S.  R.  257. 

At  the  hearing  of  such  application  the 
company  produced  affidavits  tending  to 
show  unsuccessful  negotiations  for  the  pur- 
chase of  the  property  sought  to  be  con- 
lemned.  Held,  that  under  the  act  of  1875, 
§  23,  providing  that  "the  court  shall  have 
power  at  any  time  to  amend  any  defect  or 
informality  in  any  of  tlie  special  proceed- 
ings autiiorized  by  this  act,"  the  court  had 
power  to  amend  any  defect  in  the  petition 
and  to  receive  the  affidavits.  /«  re  Subur- 
ban Rapid  Transit  Co.,  38  //un  (A\  Y.)  553  ; 
affirm'ing  16  Abb.  N.  Cas.  152.— DISTIN- 
GUISHING In  re  New  York  Cable  R.  Co.,  36 
Hun  355. 

A  failure  to  object  to  reading  affidavits  at 
the  hearing  of  such  an  application  is  a 
waiver  of  any  error  that  there  may  have 
been  in  receiving  the  evidence  by  affidavits 
instead  of  orally.  /«  re  Suburban  Rapid 
Transit  Co.,  38  Hun  (N.  Y.)  553;  affirming 
16  Abb.N.  Cas.  152. 
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45.  Asccrtniiiiiiy:  coiiiiiensatioii  to 
city  for  use  of  streets. — The  New  York 
Act  of  1872,  ch.  833,  §  5,  under  vvhicli  the 
petitioning  company  was  or<;;aiiizeci,  con- 
templates two  objects  for  wliicli  compensa- 
tion sliall  be  made :  one  is  for  real  estate 
property,  rights,  franciiises,  and  interests 
required  by  it  in  the  construction  and  oper- 
ation of  its  road,  and  for  necessary  depots, 
etc.;  and  the  other  is  the  authority  to  con- 
struct and  operate  its  railway  aloni;  any 
stieet,  avenue,  or  public  place  in  the  city  of 
New  York,  and  for  wiiich  compensation  is 
to  be  iiKifle  to  the  city  alone,  for  whii:h  the 
amount  of  the  dama!j;es  is  to  be  determined 
as  ill  the  case  of  private  property.  And 
tlierc  is  no  objection  to  proceedint^  by  dif- 
ferent petitions  or  separate  proceedings  to 
accomplish  the  two  objects,  instead  of  in- 
cluding both  in  one.  />i  re  Metropolitan 
Tnxitsit  Co.,  10  .\'.  )'.  .S;  K.  74,  45  //////  159. 

40.  AnuMKliiieiit  of  (letitioii.  — 
Where  the  petition  for  the  condemnation 
of  land  for  an  elevated  railway  company  is 
several  times  amended  in  respect  to  the  de- 
scription of  the  property  sought  to  be  con- 
demned, and  not  by  way  of  substitution  of 
one  parcel  of  land  for  anf)thcr,  it  will  not 
be  error  for  the  court  to  restrict  the  evi- 
dence of  the  value  of  the  property  and 
damages  to  property  not  taken  to  the  date 
of  tiling  the  original  petition.  Lit-bcnitan 
v.  Cliic,vro&^  S^ S.  R.  r.  R.  Co.,  51  Am.  &^ 
/^/li^.R.  Ccis.  581,  141  ///.  140,  30  A'.  A".  Rf/>. 

544. 

An  elevated  railway  company,  organized 
under  the  N.  Y.  Act.  of  1S72,  ch.  833,  filed 
a  petition  seeking  to  condemn  certain  par- 
cels of  land  owned  by  the  city  of  New 
York  and  constituting  certain  streets  and 
avenues.  Before  any  answer  was  filed  or 
commissioners  appoin^id  it  was  permitted 
to  amend  the  petition  so  as  to  make  it  an 
application  to  ascertain  the  amount  that 
should  be  paid  to  the  city  for  tlie  use  of  the 
streets  merclv,  apart  from  any  interest  or 
rights  that  individuals  might  have  in  the 
streets.  //<•/(/,  that  the  amendment  did  not 
exceed  the  power  of  the  court.  ///  re  Met- 
ropolitan Transit  Co.,  10  A\  Y.  S.  R.  74,  45 
Hitn  159.  — Distinguishing  In  re  New 
York  &  \V.  S.  R.  Co.,  89  N.  Y.  453. 

47.  Appoiiitinont  of  coiiiiiiiNsion- 
crs  of  jn»|>i"iisjil.— Under  N.  Y.  Code  of 
Civ.  Pro.,  §  724,  relating  to  mistakes,  omis- 
sions, defects,  and  irregularities  in  court 
pioceedingB,  where    a  court,    in    ordering 


condemnation  of  property  for  the  use  of  an 
elevated  railway,  has  failed  to  appoint  com- 
missioners to  appraise  the  damages,  or  to 
fi.x  a  time  for  their  first  meeting,  such  omis- 
sion, upon  proper  application  and  notice, 
may  be  supplied.  In  re  Maiiluitian  R.  Co., 
52  N.  Y.  S.  R.  44.  22  A'.  Y.  Siipp.  602,  68 
Iliin  90. 

In  such  case  an  order  appointing  the 
commissioners  and  fixing  the  date  of  their 
first  meeting  five  days  from  the  date  of  the 
order,  and  only  three  days  after  it  is  en- 
tered, is  error  under  section  3369  of  the 
Code,  providing  that  if  a  trial  has  been  had 
at  least  eight  days'  notice  must  be  given  to 
all  defendants  who  have  appeared.  In  re 
Manhattan  R.  Co.,  52  N.  Y.  S.  R.  44,  22  X. 
Y.  Siipp.  602,  68  Hun  90. 

4».  For  illejjfal  imrposes.— Where  an 
elevated  railway  company  is  proceeding  to 
condemn  property,  a  part  of  which  is  lor 
the  purpose  of  its  road  and  legal,  and  a 
])art  of  it  is  illegal,  the  proceeding  should 
be  dismissed  if  there  are  not  facts  enough 
before  the  court  to  enable  it  to  dctcnnine 
what  part  is  legal.  ///  re  Metropolitan  Kl. 
R.  Co.,  12  A'.   1'.  Siipp.  506. 

4}).  Burden  of  i»roof._\viiere  a  com- 
pany is  proceeding  to  condemn  property 
for  the  purposes  of  an  elevated  road,  the 
burden  is  on  the  company  to  show  that  the 
property  is  necessary  for  the  purposes  of  its 
road;  that  it  has  endeavored  in  good  faith 
to  acquire  the  property  by  purchase  and 
lias  failed,  and  that  ii  is  the  intention  of 
the  company  to  complete  the  road;  but  if 
the  property  owners  raise  an  issue  as  to 
whether  the  company  is  legally  incorpo- 
rated, the  burden  is  on  them  to  establish 
such  fact.  In  re  Metropolitan  El.  R.  Co.,  12 
N.  Y.  Supp.  506. 

III.  RIGHTS  AND  SEHEDIES  OF  ABUTTING 
OWNEBS. 

I.  Foundation  of  T/ietr  Demands. 

50.  In  s'cneral.— It  is  a  presumption 
of  law  that  the  owners  of  abutting  lots  own 
the  fee  of  the  street,  and  that  the  public 
has  only  an  easement  of  the  right  of  way 
in  the  street.  Carter  v.  Neiv  York  El.  R. 
Co.,  14  A'^.  Y.  S.  R.  859;  apfirmed  in  25  /.  (S- 
.S-.  279,  28  N.  Y.  S.  R.  58.',  7  N.  Y.  Supp. 
678;  which  were  affirmed  in  134  A'.  ]'.  168, 
45  A^  }'.  ^.  R.  848. 

An  abutting  owner  on  the  street  in  New 
York  city  is  presumed  to  own  the  fee  of 
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the  street,  in  the  absence  of  anything  to  the 
contrary,  and  may  recover  damages  for  the 
erec'ion  of  an  elevated  railway  on  the 
street.  Stewart  v.  Metropolitan  El.  R.  Co., 
24/.  <^  S.  377,  4  A^.  Y.  Siipp.  44S,  21  N.  V. 
S.  /v'.  472.— yuoTiNG  Wager  7/.  Troy  Union 
R.  Co.,  25  N.  Y.  529. 

It  is  a  presumption  of  law  that  an  abut- 
ting lot  owner  owns  the  fee  to  the  centre  of 
a  street,  and  has  a  right  to  use  it  for  any 
purpose  not  inconsistent  with  its  uses  as  a 
public  street;  and  he  may  therefore  con- 
struct a  vault  under  the  street  and  recover 
damages  if  it  is  injured  by  a  railway  com- 
pany. /«  re  X.  1'.  £1.  a:  Co.,  35  N.  V.  S.  A'. 
947,  58  Hun  610,  12  iV.  V.  Siipp.  857. 

PlaintilT,  who  owned  property  abutting 
on  a  street  in  New  York  city,  constructed  a 
vault  under  the  street,  which  was  injured 
by  a  column  erected  by  an  elevated  railway 
company  on  the  street  five  feet  in  front  of 
his  house.  His  deed  contained  no  cove- 
nant that  the  street  should  remain  open 
forever.  Held,  that  he  was,  nevertheless, 
entitled  to  damages.  Peyser  v.  Ne7u  York 
El.  R.  Co.,  12  Abb.  N.  Cas.  {N.  Y.)  276. 

//  seems  the  presumption  existing  in 
favor  of  an  abutting  lot  o\vn';r  may  be 
rebutted  by  showing  that  the  rights  have 
been  parted  with  in  any  of  the  modes  by 
which  incorporeal  hereditaments  may  be 
transferred,  surrendered,  or  lost.  The  bur- 
den of  rebutting  such  presumption,  how- 
ever, is  on  the  party  who  claims  to  have 
acquired  such  right,  Hughes  v.  Metropoli- 
tan EL  R.  Co.,  130  ^V.  Y.  14,  28  X.  E.  Rep. 
765,  40  N.  Y.  S.  R.  587  ;  affirming  25  /.  »S>» 
■S".  379.  29  N.  Y.  S.  R.  516,  8  A^.  Y.'Supp.  535. 
In  an  action  by  an  owner  of  real  esttite 
abutting  on  a  street  in  the  city  of  New 
York,  against  a  corporation  operating  an 
elevated  railroad  constructed  over  said 
street,  to  recover  damages  to  his  property 
occasioned  thereby — held,  that  the  doc- 
trine of  the  case  of  Story  v.  Neiu  York  Ele- 
vated R.  Co.  (90  N.  Y.  122),  although  pro- 
nounced by  a  divided  court,  must  be  con- 
sidered as  stare  decisis  upon  all  questions 
involved  therein,  not  only  questions  which 
it  expressly  decides,  but  such  as  logically 
come  within  the  principles  therein  deter- 
mined. Lahr  v.  Metropolitan  El.  R.  Co., 
104  N.  Y.  268,  10  A'.  E.  Rep.  528,4  A^.  Y.  S. 

R.  340- 

It  was  not  essential  to  the  acquisition  of 
an  abutter's  rights  in  the  street  that  any 
land  should    have   been    qriginally  taken 


from  him,  as  in  any  event  he  is  a  party  to 
the  proceedings  to  appropriate  the  land  for 
the  same  and  liable  to  be  assessed  for  its 
benefits,  and  therefore  entitled  to  enjoy 
them ;  the  contract  created  by  the  statute 
and  proceedings  applies  to  all  persons  enti- 
tled to  be  heard,  and  enures  equally  to  tlie 
benefit  of  all,  although  they  may  be  un- 
equally assessed  for  its  cost.  Lahr  v.  Met- 
ropolitan El.  R.  Co.,  104  A'.  Y.  268, 10  N.  E. 
Rep.  528.  4  A'.  Y.  S.  R.  340. 

No  partial  justification  of  the  damages 
inflicted  by  an  unlawful  structure  and  its 
unlawful  use  can  be  predicated  upon  the 
circumstance  that  under  otlier  conditions, 
and  through  a  lawful  exercise  of  authority, 
some  of  the  consequences  complained  of 
might  have  been  produced  without  render- 
ing their  perpetrator  liable  for  damages. 
Lahr  v.  Metropolitan  El.  R.  Co.,  104  N,  Y. 
268,  10  N.  E.  Rep.  528,  4  A'.  Y.  S.  R.  340.— 
Api'LIKD  in  Shepard  v.  Manhattan  R.  Co., 
117  N.  Y.  442;  Jewett  v.  Uni-^n  El.  R.  Co., 
15  N.  Y.  S.  R.  878,48  Hun  618,  i  N.  Y, 
Supp.  123.  Followed  in  Drucker  v. 
Manhattan  R.  Co.,  106  N.  Y.  157;  Pond  v. 
Metropolitan  El.  R.  Co.,  112  N.  Y.  186,  19 
N.  E.  Rep.  487,  20  N.  Y.  S.  R.  479. 
Quoted  in  Columbus,  H.  V.  &  T.  R.  Co. 
V.  Gardner,  32  Am.  &  Eng.  R.  Cas.  243,  45 
Ohio  St.  309,  u  West.  Rep.  264,  13  N.  E. 
Rep.  69. 

51.  Kascnieiits  of  li{;lit,  air,  and 
access.* — ."^butters  upon  a  public  street  of 
a  city,  claiming  title  to  their  premises  by 
grant  from  the  municipal  authorities,  which 
grant  contains  a  covenant  that  a  street  to  be 
laid  out  in  front  of  such  property  shall  con- 
tinue forever  thereafter  as  a  public  street, 
acquire  an  easement  in  the  bed  of  the  street 
for  ingress  and  egress  to  and  from  their 
premises,  and  also  for  the  free  and  uninter- 
rupted passage  and  circulation  of  light  and 
air.  iMhr  v.  Metropolitan  El.  R.'Co.,  104  A^ 
]'.  268.  10  A^.  E.  Rep.  528,  4  A^.  Y.  S.  R.  340. 
— Distinguishko  in  Hudson  River  Telep. 
Co.  7/.  Watervliet  T.  &  R.  Co..  135  N.  Y. 
393.  Followed  in  American  P.  M.  Soc.  7>. 
Brooklyn  EI.  R.  Co.,  46  Hun  530,  12  N.  Y. 
S.  R.  500 ;  Third  Ave.  R.  Co.  ?>.  New  York 
El.  R.  Co.,  19  Abb.  N.  Cas.  261. 

*  Construction  of  railroads  in  street.  Rights 
of  abutting  owner  .is  to  access,  light,  and  air, 
see  56  Am.  &  Eno.  R,  Cas.  703,  aistr. 

Injury  to  abutting  owner's  easement  in  light, 
air,  and  access  to  street,  see  note,  14  L.  R.  A. 
370. 
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The  only  property  rights  of  an  abutter  on 
:.  street  appropriated  or  interfered  with  are 
easements  of  light  and  of  air  ami  of  access. 
Bookman  v.  A\-7U  York  El.  R.  Co.,  137  A'.  Y. 
302,  33  iV.  K.  Rep.  Ill,  50  N.  Y.  S.  R.  703  ; 
rtnidrsiiijr  42  X.  Y.  S.  R.  958,  17  N.  Y.  Sitpp. 
951. — Followed  in  Livingston  v.  Metro- 
politan El.  R.  Co.,  138  N.  Y.  76.  QuoTKD 
IN  Gerber  v.  Metropolitan  El.  K.  Co.,  23  N. 
Y.  Siipp.  166. 

The  ownership  of  such  an  easement  is  an 
interest  in  real  estate,  constituting  property 
within  the  meaning  of  that  term  as  used  in 
the  constitution  of  the  state,  and  requires 
compensation  to  be  made  therefor  before  it 
can  lawfully  bo  taken  for  public  use.  Lahr 
V.  JMetropolitan  El.  R.  Co.,  104  A'.  Y.  268,  10 
A'.  E.  Rep.  528,  4  N.  Y.  S.  R.  340.— Re- 
viewed IN  Kane  1/.  New  York  El.  R.  Co., 
125  N.  Y.  164.  Reviewed  and  approved 
IN  Adams  v.  Chicago,  B.  &  N.  R.  Co.,  36 
Am.  &  Eng.  R.  Cas.  7,  39  Minn.  286,  39  N. 
W.  Rep.  629,  I  L.  R.  A.  493,  38  Alb.  L.  J. 
188.— Curler  v.  A'ew  York  El.  R.  Co.,  14  N. 
Y.  S.  R.  859 ;  ajjirined  in  21J.&*  S.  279,  28 
X.  Y.  S.  R.  58 1,  7  N.  Y.  Supp.  678.  w/tuh 
were  affirmed  in  134  A'.  Y.  168,  45  A'.  Y.  S. 
R.  848. 

The  erection  and  operation  of  an  ele- 
vated railroad  in  the  street,  the  use  of 
whicii  is  intended  to  be  permanent,  consti- 
tutes a  taking  and  appropriation  of  the 
easements  by  tiie  railroad  corporation  ren- 
dering it  liable  to  the  abutters  for  the  dam- 
ages thereby  occasioned.  La/ir  v.  Alelro- 
politan  El.  R.  Co.,  104  X.  Y.  268,  10  X.  E. 
Rep.  528,  4  X.  Y.  S.  R.  340.— Following 
Cogswell  V.  New  York,  N.  H.  &  H.  R.  Co., 
103  N.  Y.  10. — Quoted  in  Suarez  v.  Man- 
iuittan  R.  Co.,  39  N.  Y.  S.  R.  549,  60  Hun 
584,  15  N.  Y.  Supp.  222.— Hine  v.  Xew  York 
El.  R.  Co.,  27  X.  Y.  S.  R.  303,  54  Hun  425,  7 
A'.  Y.  Supp.  464.— Following  Mortimer  v. 
New  York  El.  R.  Co.,  25  N.  Y.  S.  R.  872. 
Quoting  Mahady  v.  Bushwick  R.  Co.,  91 
N.Y.I  53. 

And  a  subsequent  grantee  of  such  abut- 
ting property  may  maintain  an  action 
against  an  elevated  railway  company  for  in- 
terfering with  such  easement.  Ross  v. 
.Manhattan  El.  R.  Co.,  29  A'.  1'.  .S'.  R.  517,8 
X.  Y.  Supp.  495,  25  /.  6f  S.  412. 

An  abutting  owner  miiy  recover  damages 
if  his  easement  is  interfered  with,  though  his 
deed  may  not  covenant  that  the  street  shall 
remain  open  forever.  Peyser  v.  Metropoli- 
tan El.  R.  Co.,  12  Daly  {X.  F.)  70.— APPLY- 


ING Story  V.  New  York  El.  R.  Co.,  90  N.  Y. 
122. 

A  person  owning  a  lot  on  a  street  in  New 
York  city,  opened  while  it  was  a  Dutch 
possession,  has  an  easement  in  tl'_  street  of 
light,  air,  and  access,  as  appurtenant  to  his 
lot ;  and  may  recover  damages  if  such  ease- 
ment be  interfered  with  by  an  elevated  rail- 
way. R'ane  v.  A'e'iU  York  El.  R.  Co.,  125 
X.  Y.  164,  26  A'.  E.  Rep.  278.  34  A^*  Y.  S.  R. 
876;  affirming  25  A.  Y.  S.  R.  587,  15  Daly 
294,  6  A',  r.  Supp.  526.— Reviewing  Story 
V.  New  York  El.  R.  Co.,  90  N.  Y.  122  ;  Lahr 
V.  Metropolitan  El.  K.  Co.,  104  N.  Y.  268,  4 
N.  Y.  S.  R.  340. 

Abutting  lot  owners  in  New  York  city 
who  have  paid  assessments  for  the  improve- 
ment of  the  street  in  front,  acquire  an  ease- 
ment therein,  and  may  recover  damages  for 
an  interference  therewith.  Carter  v.  A'l^o 
York  El.  R.  Co.,  \^X.  Y.S.R.  &i^;  affiirmed 
in  25  /.  .St*  S.  279,  28  X.  Y.  S.  R.  581.  7  A'. 
Y.  Supp.  678,  which  were  affirmed  in  134 
X.  Y.  168,  45  X.   Y.  S.  R.  848. 

Lot  owners  who  abut  on  streets  in  the 
city  of  New  York,  opened  under  the  act  of 
April  19,  18 1 3,  will  be  presumed  to  have 
paid  assessments  for  the  improvement  of 
the  streets,  and  thereby  have  acquired  an 
easement  of  light,  air,  and  access,  so  long 
as  the  street  should  remain  open  ;  and  may 
recover  damages  if  such  easement  is  inter- 
fered with  by  an  elevated  railway.  Peyser 
V.  Metropolitan  El.  R.  Co.,  13  Daly  {X.  Y.) 
1 22. 

An  abutting -lot  owner  may  recover  dam- 
ages against  an  elevati.,d  railway  company, 
both  'jx  unlawfully  appropriating  the  street 
and  for  interfering  with  his  easement  there- 
in. American  Bank  Xote  Co.  v.  Xe^v  York 
El.  R.  Co.,  27  J.  &>  S,  175,  13  A^.  Y.  Supp. 
626.  37  A^.  Y.  S.  R.  88  5;  modified  in  129  X. 
Y.  252,  29  A^.  E.  Rep.  302,  41  A^.  Y.  S.  R. 
531.— Distinguishing  Fobes  v.  Rome,  W. 
tSr  O.  R.  Co.,  121  N.  Y.  505.  Quoting 
Kane  v.  New  York  El.  R.  Co.,  34~N.  Y.  S. 
R.  876. 

52.  [iiei<lciital  iii,jiiry  to  case  incuts. 
—  As  to  whether,  where,  under  the  rapid 
transit  act,  a  railroad  corporation  is  au- 
thorized to  construct  its  road  over  a  street 
in  a  city,  the  fee  of  which  is  in  the  city, 
abutting  owners  are  entitled  to  damages  for 
an  incidental  injury  to  their  right  of  use  or 
easement  in  the  street,  guerre.  In  re  Gil- 
bert El.  R.  Co.,  70  A^.  F.  361,  3  Abb.  X.  Cas. 
434 ;  affirming  c)  Hun  303. — Dl.STiNGUiSHED 
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IN  Caro  V.  Metropolitan  El.  R.  Co.,  14  J.  & 
S.  (N.  Y.)  138.  Followed  in  People  v. 
Hrooklyn,  F.  &  C.  I.  R.  Co.,  9  Am.  &  Eng. 
H.  Cas.  454,  89  N.  Y.  75.  Revikwed  in 
Story  V.  New  York  El.  R.  Co.,  7  Am.  & 
t:iig.  R.  Cas.  596,  90  N.  Y.  122,  II  Ahb.  N. 
Cas.  236;  In  re  Metropolitan  El.  R.  Co.,  12 
N.  Y.  Supp.  506. 

An  abutting  owner  cannot  recover  from 
an  elevated  railway  damages  for  taking  his 
easement  in  light,  air,  and  access,  which  is 
of  but  nominal  value,  where  the  road  has 
been  authorized  by  law,  and  the  fee  of  the 
street  is  in  the  city,  and  the  value  of  the 
]>ropcny  has  increased.  O'Reilly  v.  New 
York  El.  R.  Co..  27  N.  Y.  Supp.  isS. 

r*ii.  UiiaiitlionzcMl  coiistriictioii  a 
iiiiisaiice  perse. — If  an  elevated  railway 
be  unlawfully  erected  and  operated  in  the 
streets  of  a  city,  it  becomes  both  a  public 
and  a  private  nuisance  per  se.  A^egiis  v. 
Brooklyn,  10  Abb.  A\  Cas.  (A^.  Y.)  180,  i  Civ. 
Pro.  471,  62  How.  Pt.  291. 

54.  Iiieoiisistcnt  with  ordinary  use 
of  tlie  streets. — Where  the  owner  of 
land  fronting  upon  a  city  street  has 
a  right  or  privilege  of  having  the  same 
k('()t  open  and  continued  as  a  public 
street  for  the  benefit  of  his  property,  the 
erection  of  an  elevated  railroad  tiiereon  is 
inconsistent  with  the  use  of  such  street  as 
a  public  highway,  and  constitutes  a  taking 
of  the  landowner's  property,  for  which  he 
is  entitled  to  compensation.  (Miller,  Earl, 
and  Finch,  JJ.,  dissenting.)  Story  v.  Ne7u 
York  El.  R.  Co.,  7  Am.  &^  E>i^.  R.  Cas.  596, 
90  A\  Y.  122,  II  Abb.  A'.  Cas.  236;  revers- 
'"".»■'■  3  ^^(>b-  N.  Cas.  478.— Distinguishing 
People  V.  Kerr,  27 'N.  Y.  188;  Kellinger 
V.  Forty-second  St.  &  G.  S.  F.  R.  Co.,  50 
N.  Y.  206 ;  Northern  Transp.  Co.  v.  Chi- 
cai,'o,  99  U.  S.  635 ;  Gould  v.  Hudson 
River  R.  Co.,  6  N.  Y.  522  ;  Lansing  v.  Smitii, 
4  Wend.  21.  Quoting  St.  Paul  it  P.  R. 
Co.  V.  Schurmeir,  7  Wall.  (U.  S.)  272. 
Referring  to  Williams  v.  New  York  C. 
R.  Co.,  16  N.  Y.  107.  Reviewing  Gil- 
bert El.  R.  Co.  V.  Kobbe,  70  N.  Y.  361  ;  In 
re  New  York  El.  R.  Co.,  70  N.  Y.  327 ;  Ar- 
nold V.  Hudson  River  R.  Co.,  55  N.  Y.  661  ; 
Doyle  V.  Lord,  64  N.  Y.  432,  21  Am.  Rep. 
629 ;  People  ex  rel.  v.  Haines,  49  N.  Y. 
587  ;  Eagle  v.  Charing  Cross  R.  Co.,  L,  R.  2 
C.  P.  638. — Applied  in  Peyser  v.  Metro- 
politan El.  R.  Co.,  12  Daly  70;  Falker  v. 
New  York,  W.  S.  &  B.  R.  Co.,  17  Abb.  N. 


Cas.  279;  American  P.  M.  See.  v.  Brooklvn 
El.  R.  Co.,  46  Hun  530,  12  N.  Y.  S.  R.  500; 
Werfelman  v.  Manhattan  R.  Co.,  11  N. 
Y.  Supp.  66.  Approved  in  Adams  v. 
Chicago.  B.  &  N.  R.  Co.,  36  Am.  &  Eng. 
R.  Cas.  7,  39  Minn.  286,  39  N.  W.  Rep.  629, 
I  L.  R.  A.  493,  38  Alb.  L.  J.  388;  Lamm  7/. 
Chicago,  St.  P.,  M.  &  O.  R.  Co..  45  Minn. 
71  ;  Jordan  v.  Metropolitan  El.  R.  Co.,  44 
N.  Y.  S.  R.  828,  18  N.  Y.  Supp.  205.  Com- 
mented ON  in  Powers  w.  Manliattan  K.Co., 
120  N.  Y.  178.  24  N.  E.  Rep.  295.  30  N.  Y. 
S.  R.  584.  Distinguished  in  Conklin  v. 
New  York,  O.  &  W.  R.  Co.,  26  Am.  & 
Eng.  R.  Cas.  365,  102  N.  Y.  107,  6  N.  E. 
Rep.  663,  I  N.  Y.  S.  R.  677  ;  Fobes  v.  Rome, 
W.  &  O.  R.  Co.,  43  Am.  &  Eng.  R.  Cas. 
137,  121  N.  Y.  505,  24  N.  E.  Rep.  919,  31 
N.  Y.  S.  R.  828,  8  L.  R.  A.  453,  42  Alt).  L. 
J.  147.  Explained  in  Sperb  ?/.  Metropoli- 
tan El.  R.  Co.,  137  N.  Y.  155,  32  N.  E.  Rep. 
1050,  50  N.  Y.  S.  R.  204.  Followed  in 
Fifth  Nat.  Bank  v.  New  York  EI.  R.  Co.,  28 
Fed.  Rep.  231,  118  U.  S.  60S.  7  Sup.  Ct. 
Rep.  23;  Mahady  7/.  Bushwick  R.  Co.,  14 
Am.  &  Eng.  R.  Cas.  142,  91  N.  Y.  148,  43 
Am.  Rep.  661  ;  Lahr  7^.  Metropolitan  El.  R. 
Co.,  104  N.  Y.  268  ;  Williams  v.  Brooklyn 
El.  R.  Co.,  126  N.  Y.  96;  Clark  v.  Roch- 
ester City  &  B.  R.  Co.,  18  N.  Y.  S.  R. 
903,  50  Hun  600,  2  N.  Y.  Supp.  563. 
Quoted  in  Beal  v.  New  York  C.  &  H.  R. 
R.  Co,,  41  Hun  172,  4  N.  Y.  S.  R.  174; 
Glover  v.  Manhattan  R.  Co.,  19  J.  &  S.  i. 
Reviewed  in  Kane  v.  New  York  El.  R. 
Co.,  125  N.  Y.  164;  Jeaume  v.  New  York, 
L.  &  W.  R.  Co.,  35  N.  Y.  S.  R.  674,  13  N. 
Y.  Supp.  249;  Duyckinck  7/.  New  York  El. 
R.  Co.,  3  Silv.  App.  317;  In  re  New  York 
El.  R.  Co.,  36  Hun  427  ;  Reining  v.  New 
York,  L.  &  W.  R.  Co.,  40  N.  Y.  S.  R.  39.'. 
— Lahr  v.  Metropolitan  El.  R.  Co.,  104  A'. 

Y.  268,  lo  A'.  E.  Rep.  528,  4  A^  Y.  S.  R.  340. 
Hughes  V.  Metropolitan  El.  R.    Co.,  130  A'. 

Y.  14,  28  A^.  E.  Rep.  765,  40  N.  Y.  S.  R. 
587  ;  affirming  2$  /.  &-  S.  379,  29  TV.  Y.  S. 
R.  516,  S  N.  Y.  Supp.  535.     Carter  v.  A't-w 

York  El.  R.  Co.,  14  A'.  Y.  S.  R.  859  ;  affirmed 
in  25/.  &•  S.  279,  28  A^.  Y.  S.  R.   581,  7  AT. 

Y.  Supp.  678,  which  were  affirmed  in  134 
N.   Y.  168,  45  A^.  Y.  i'.  A'.  848. 

If  an  elevated  railway  company  appro- 
priates a  city  street  so  as  to  interfere  with 
its  free  use  for  other  purposes,  an  abutting 
lot  owner  may  recover  damages.  Glover  v. 
Manhattan  R.  Co.,  66  How.  Pr.  (N.  Y.)  77.— 
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Quoting  Williams  ?'.  New  York  C.  R.  Co., 
i6  N.  Y.  97.  Rkferking  to  Henderson  v. 
New  York  C.  R.  Co.,  78  N,  Y.  424. 

Abutting  lot  owners  in  New  York  city 
are  entitled  to  an  easement  in  the  street  the 
same  as  if  they  owned  the  fee,  and  may  re- 
cover damages  if  such  easement  is  inter- 
fered with  or  abridged  by  tiie  construction 
and  operation  of  an  elevated  railway,  as 
such  use  of  tlie  street  is  not  one  of  its  or- 
dinary purposes.  Jewett  v.  Union  El.  R. 
Co..  15  A'.  V.  S.  R.  87S,  48  Huh  618,  i  A^.  V. 
Supp.  123. 

The  fact  that  abutting  owners  have  used 
an  elevated  road  as  passengers  is  not  a  rea- 
son why  they  should  not  have  equitable  re- 
lief. Carter  v.  Xew  York  EL  R.  Co.,  14  A/'. 
V.  S.  R.  859  ;  ajjiniu-d  in  25/.  6~»  .S'.  279,  28 
A'.  Y.  S.  R.  581,  7  N.  Y.  Supp.  678.  which 
were  affirmed  in  (34  N.  Y.  168,  45  N.  Y.  S. 
R.  848. 

55.  Company  11  tre.spsisscr — Action 
at  law. — Tlie  theory  upon  which  an  action 
at  law  may  be  supported  against  an  elevated 
railroad  company  by  an  abutting  owner 
upon  a  street  through  which  it  runs,  is  that 
it  is  in  such  sense  a  trespasser  or  wrong- 
doer as  to  be  liable  to  such  owner  for  all 
tiie  injuries  resulting  pro.ximately  from  the 
wrongful  act  of  maintaining  and  operating 
its  road.  The  continued  invasion  of  the 
privacy  of  the  occupant  of  a  building,  where 
it  has  the  effect  to  reduce  the  rental  value, 
is  such  an  injury,  and  for  the  damages  so 
resulting  the  company  is  liable.  Moore  v. 
A'cw  York  El.  R.  Co.,  130  A^.  Y.  523,  29  ^V. 
E.  Rep.  997,  42  N.  Y.  S.  R.  588  ;  reversing 
15  Daly  510,  24  Abb.  N.  Cas.  74,  29  A^.  Y. 
S.  R.  432,  8  A''.  ]'.  Sitpp.  769. 

Though  an  elevated  railway  be  author- 
ized by  law,  yet  the  company  is  a  trespasser 
as  to  the  abutting  owners,  if  it  construct 
and  operate  its  road  in  the  street  without 
acquiring  the  right  to  obstruct  their  ease- 
ments. Duyckinck  v.  New  York  El.  R.  Co., 
3  Sih.  App.  317,  34  N.  Y.  S.  R.  876. 

Where  acomp.myhas  erected  its  elevated 
road  in  the  street  without  acquiring  the 
easement  of  the  abutting  owners  it  cannot 
avoid  liability  l)y  leasing  its  roatl  to  another 
company  after  the  action  of  trespass  is 
broui^ht.  Third  Ave.  R.  Co.  v.  New  York 
El.  a:  Co.,  19  Abb.  N.  Cas.  {N.  Y.)  261. 

5(1.  ICi};lit  to  caseiiivnts  not  K'uintMl 
l>y  prescription.— The  fact  that  an  ele- 
vated railway  company  is  authorized  by 
law    to    construct    and    operate    its    road 


through  the  public  streets,  and  has  been 
authorized  by  the  public  authorities  to  do 
so,  does  not  give  it  a  prescriptive  right  to 
maintain  and  operate  its  road  as  agaitist 
abutting  owners.  American  Bank  A'ofe  Co, 
v.  X.'Tc  ]'ork  El.  R.  Co.,  27  /.  &>  S'.  175, 
13  .V.  )■.  .S;///.  626,37  N.  Y.  S.  R.  S85 ; 
modijiid  in    129  N.   Y.  252,  29  A'.  E^.  Rep. 

302,     41      VV.    Y.    S.    R.    531.  —  FOLLOWINO 

Broiestedt  v.  South  Side  R.  Co.,  55  N.  Y. 
220. 

Where  an  elevated  railway  is  authorized 
by  law,  acquiescence  by  the  abutting  prop- 
erty owners  in  the  construction  of  the  njad 
in  the  street  is  not  acquiescence  in  the  ai)- 
propriation  of  their  easements  in  tlie  street 
so  as  to  prevent  their  recovering  damages. 
Knox  V.  iMetropolitan  El.  R.  Co.,  36  A'.  Y. 
S.  R.  2,  58  Hun  517,  12  N.  Y.  Supp.  848; 
affirmed  in  128  N.  Y.  625,  mem.,  40  A'.  Y. 
S.  R.  157. — Distinguishing  Hentzt/.  Long 
Island  R.  Co.,  13  Barb.  (N.  Y.)  655;  Mc- 
Aulay  V.  Western  Vt.  R.  Co.,  33  Vt.  311  ; 
Good  in  z'.  Cincinnati  &  W.  Canal  Co.,  18 
Ohio  St.  169. 

In  an  action  commenced  in  18S8  to  re- 
strain the  operation  and  maintenance  of 
defendants'  elvated  railroad  in  a  street  in 
the  city  of  New  York  in  front  of  plaintiff's 
premises,  and  to  recover  damages  for  i)ast 
injuries,  these  facts  appeared  :  Defendants' 
predecessor,  the  W.  S.  &  Y.   P.  R.  Co.,  in 

1867,  in  pursuance  of  an  act  entitled  "An 
act  to  provide  for  the  construction  of  an  ex- 
perimental line  of  railway  in  the  counties  of 
New  York  and  Westchester"  (Laws of  1867, 
ch.  489),  constructed  an  elevated  railroad  on 
the  east  side  of  said  street  in  accordance 
with  the  requirements  of  the  act — i.e.,  a 
single  track,  the  supporting  columns  of 
which  were  placed  along  the  curbstone 
line ;  this  road  was  operated  by  a  cable ;  a 
bond  conditioned  for  the  payment  of  dam- 
ages to  property  owners  was  given  by  said 
company  as  required  by  the  act  (j!  11).     In 

1868,  having  received  the  certificate  of  the 
commissioners  required  by  the  act  (S§  3,  5) 
before  the  road  could  be  operated,  the  com- 
pany commenced  the  operation.  In  1S71 
steam  dummies  were  substituted  as  the 
motive  power.  In  1S72  said  company  trans- 
ferred its  property  and  franchises  to  the  de- 
fendants, tne  N.  Y.  El.  R.  Co.,  which  transfer 
was  confirmed  by  the  legislature  (Laws  of 
1875,  ch.  595);  thereafter  turnouts  were  built 
at  different  times  and  a  track  on  the  west 
side  of  the  street  constructed.     In  1879  the 
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track  on  the  east  side  was  reconstructed ; 
the  columns  were  removed  from  the  curb 
Hne  to  a  line  sixteen  inciies  within  the  side- 
waliv.  Since  1878  the  road  has  been  oper- 
ated by  trains  drawn  by  steam-engines. 
Plaintill  became  tlie  owner  of  tlie  premises 
in  question  in  1883.  Tlie  court  found  tliat 
part  of  the  light,  air,  and  access  of  these 
premises  was  tal<cn  for  the  use  of  the  rail- 
road in  1868,  and  lias  been  continuously  used 
ever  since'for  railroad  purposes,  but  refused 
to  find  that  before  this  action  was  com- 
menced the  presumption  of  a  grant  of  the 
right  to  maintain  and  operate  an  elevated 
railroad  on  the  east  side  of  Greenwich  street 
from  the  then  owner  of  said  property  to  the 
defendants'  predecessor  company  had  be- 
come conclusive  by  lapse  of  time.  Held, 
no  error;  that  the  original  entry  by  defend- 
ants' predecessor  was  not  under  a  general 
claim  of  right,  but  under  a  specific  legisla- 
tive grant,  beyond  which  nothing  was 
claimed,  and  so,  at  least  until  the  action  of 
the  commissioners,  it  was  merely  temporary 
and  experimental ;  that  while  the  possession 
thereafter  was  adverse,  the  changes  made 
in  1879  were  material  and  substantial,  in- 
juriously aflfecting  the  rights  of  property 
owners,  and  the  right  thereafter  claimed 
was  not  identical  with  the  original  user; 
that  the  fact  that  some  undefined  and  non- 
separable  part  of  plaintiff's  rights  in  the 
street,  taken  originally,  were  also  taken  by 
the  changed  structure  did  not  give  title  to 
that  part,  although  continuously  used  for 
twenty  years ;  that  having  been  so  used  as  an 
integral  element  of  two  different  uses,  it 
must  share  the  fate  of  such  users,  and  as  nei- 
ther was  continuous  for  the  peri(Dd  required, 
no  prescriptive  right  had  been  acquired. 
American  Bank  Note  Co.  v.  New  York  El. 
R.  Co.,  50  Am.  &*  Eng.  K.  Cas.  292,  129  N, 
V.  252,29  .V.  E.  Rep.  302,41  N.  Y.  S.  R.  531. 
57.  Tliat  the  fee  of  the  street  is  in 
the  city  is  iiniiiaterial.* — An  owner  of 
a  lot  adjoining  a  city  street,  although  his 
title  extends  only  to  the  side  of  the  street, 
a;id  he  has  no  interest  therein  save  as  abut- 
ting owner,  has  incorporeal  private  rights 
therein,  which  are  incident  to  his  property, 
and  which  may  be  so  impaired  as  to  entitle 
him  to  damages.  Ahendroth  v.  Manhattan  R. 
Co.,  46  Am.&^Eng.  R.  Cas.  128,  122  A^.  Y.  i, 
25  N.  E.  Rep.  496,  33  N.  V.  S.  R.  475 ;  a/- 

*  Title  to  fee  in  street.  Rights  of  abutting 
owners,  see  56  Am.  &  Eng.  R.  Cas.  663,  abstr.; 
see  aX%o  post,  05. 


firming  22/.  &^  S.  417,  7  N.  V.  S.  R.  43,  19 
A.il),  N.  Cas.  247  ;  which  reversed  20  J.  6-» 
S.  274.— Quoting  Maliady  v.  Bushwick  R. 
Co.,  91  N.  Y.  153;  Pond  v.  Metropolitan 
El.  R.  Co..  112  N.  Y.  188,  20  N.  Y.  S.  R. 
479;  Powers  V.  Manhattan  R.  Co.,  120  N. 
Y.  178,  30  N.  Y.  S.  R.  584;  Fobes  v.  Rome, 
W.  &  O.  R.  Co.,  121  N.  Y.  505,  31  N.  Y.  S. 
R.  828. — Giordano  v.  Manhattan  R.  Co.,  31 
N.  Y.  S.  R.  134,  9  N.  Y.  Supp.  258,  56  Hun 
642.  Kane  v.  Nc7v  York  El.  R.  Co.,  46  Am. 
&^  Eng.  R.  Cas.  137,  125  N.  Y.  164,  26  yV. 
E.  Rep.  278,  34  A^  Y.  S.  R.  876 ;  affirming 
15  Daly  294,  25  A'.  Y.  S.  R.  587,  6  N.  Y. 
Supp.  526. — Rkviewing  Story?/.  Nrw  York 
El.  R.  Co.,  90  N.  Y  122;  Lahr  z".  Metropol- 
itan El.  R.  Co.,  104  N.  Y.  268. 

Such  rights  are  "  private  property,"  within 
the  meaning  of  the  constitution,  and  for 
damages  to  which  by  the  construction  and 
operation  of  an  elevated  railroad  in  front  of 
the  premises  an  action  may  be  maintained  ; 
and  the  fact  that  the  road  was  constructed 
under  legislative  authority  is  no  defense  to 
such  action.  Abcndroth  v.  Manhattan  R. 
Co.,  46  Am.  (3^  Eng.  R.  Cas.  128,  33  A^.  )'. 
S.  R.  475,  122  A^.  Y.  I,  25  A^.  £■. /v'<f/.  496; 
affirming  7  A^.  Y.  S.  R.  43,  22/.  &>  S.  417, 
19  Abb.  N.  Cas.  247;  which  reversed  20/.  iS^ 
S.  274. 

Conceding  that,  under  the  civil  law, 
which  was  the  law  of  Holland  during  its 
occupation  of  Manhattan  island,  the  sove- 
reign is  vested  with  the  absolute  title  to 
the  soil  of  all  streets  and  highways  within 
his  dominions,  that  no  private  rights  or 
easements  exist  therein,  and  that  an  owner 
of  land  adjacent  to  a  street  acquires  no 
right  by  reason  of  adjacency  or  from  the 
fact  that  he  has  built  upon  the  street  in  re- 
liance upon  its  continued  existence,  to  have 
it  kept  open  as  a  street  or  way;  conceding 
also  that  the  English  crown  succeeded  to 
the  rights  and  powers  of  the  States  General 
as  to  all  streets  laid  out  during  the  Dutch 
occupation,  these  rights  have  been  so  mod- 
ified by  grant,  covenant,  and  legislation  as 
to  vest  in  abutting  owners  rights  in  such 
streets  in  the  nature  of  easements  of  whicli 
they  may  not  be  deprived  without  compen- 
sation. Kafte  V.  New  York  El.  R.  Co.,  46 
Am.  &^  Eng.  R.  Cas.  137,  125  A^.  V.  164,  26 
A^.  E.  Rep.  278,  34  A^.  F.  S.  R.  876  ;  affirm- 
ing I S  Daly  294,  25  A^.  Y.  S.  R.  587.  6  A^.  Y. 
Supp.  526. 

58.  Fee  of  street  held  in  trust  for 
the  iMiblic. — The  streets  of  a  city  are  held 
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in  trust  for  the  benefit  of  the  public  for  or- 
dinary street  uses,  and  the  legislature  can- 
not authorize  their  use  by  an  elevated  rail- 
way witliout  providing  compensation  to 
tiie  abutting  (jwners.  Duyckinck  v.  New 
York  El.  R.  Co.,  3  Stlv.  App.  {N.  Y.)  317,  34 
^V.  Y.  S.  R.  876.— Disapproving  Gould  i>. 
Hudson  River  R.  Co.,  6  N.  Y.  522  ;  Lansing 
V.  Smith,  8  Cow.  (N.  Y.)  146,  4  Wend.  9. 
Following  Pe-insylvania  R.  Co.  v.  Dun- 
can, III  Pa.  St.  352. 

While  the  city  of  New  York  owns  the  fee 
of  the  lands  occupied  by  the  streets  of  tiiat 
city,  wliether  laid  out  under  the  Dutch 
r(^i»ie,  during  the  colonial  period,  or  after 
the  organization  of  the  state  government, 
its  tenure  is  in  trust  for  street  uses.  As  to 
streets  then  existing,  this  trust  is  declared 
in  the  Dongan  ciiarter,  which  vested  tiie 
title  in  the  municipality  ;  the  streets  opened 
by  tlie  Dutch  are  included  in  the  grant,  and 
so  are  impressed  with  and  are  held  under 
the  trust.  Kane  v.  A^ew  York  El.  R.  Co.,  46 
Am.  &>  Eng.  R.  Cas.  137,  125  N.  Y.  164,  26 
N.  E.  Rep.  278,  34  A^.  Y.  S.  R.  876  ;  affirm- 
ing  15  Daly  294,  25  N.  Y.  S.  R.  587,  6  A^.  Y. 
Sup  p.  526. 

No  legal  difference  exists  with  reference 
to  the  interest  acquired  by  abutting  owners 
in  a  public  street  in  the  city  of  New  York 
between  that  created  by  a  grant  from  the 
municipality  or  that  acquired  through  a 
series  of  mesne  conveyances  from  the  origi- 
nal owner  whose  property  was  taken  in 
itivitum  by  the  city,  by  proceedings  under 
the  act  of  1813  (2  R.  L.  49,  §  177),  to  be  held 
as  prescribed  by  said  act,  "  in  trust,  never- 
theless, that  the  same  be  appropriated  and 
kept  open  for  and  as  a  part  of  a  public 
street  *  *  *  forever  in  like  manner  as 
the  other  public  streets  *  *  *  jn  the  said 
city  are,  or  of  right  ought  to  be  " ;  said 
proceedings  not  only  created  a  valid  trust 
in  the  city  which  would  preclude  it  from 
any  other  use  of  the  land  acquired  than 
that  expressly  described  in  the  statute,  but 
also  constituted  a  contract  between  the  city 
and  the  owner  which  runs  with  the  land, 
and  enures  to  the  advantage  of  each  suc- 
cessive grantee  thereof.  Lalir  v.  Metropol- 
itan El.  R.  Co. .  104  A^.  F.  268,  \oN.E.  Rep. 
528, 4  A^.  Y.  S.  R.  340.— Applied  in  Werfel- 
nian  v.  Manhattan  R.  Co.,  11  N.  Y.  Supp. 
66.  Quoted  in  Porter  7/.  Metropolitan  El. 
K.  Co.,  120  N.  Y.  284,  24  N.  E.  Rep.  454,  30 
N.  Y.  S.  R.  938;  Jeaume  ?'.  New  York,  L. 
&  W.  R.  Co.,  35  N.  Y.  S.  R.  674,   13  N.  Y. 


Supi).   249.     Reviewed   in   Kane  v.  New 
York  El.  R.  Co.,  34  N.  Y.  S.  R.  876. 

If  the  trust  declared  by  the  act  of  1S13 
(2  R.  L.  49,  §  177),  as  to  streets  opened 
under  it,  is  in  legal  construction  any  broader 
than  that  declared  by  the  Dongan  charter, 
then  under  and  by  virtue  of  that  act  the 
city  thereafter  was  10  and  does  hold  the 
streets  then  in  existence  upon  the  same 
trust  and  tenure  as  the  new  streets  opened 
under  it.  The  trust  so  created  is  not  only 
for  the  benefit  of  the  public  at  large,  but 
for  the  special  benefit  of  abutting  owners, 
and  it  is  to  be  presumed  that  upon  tlie  faith 
that  the  streets  shall  be  forever  kept  open 
such  owners  have  acted  in  improving  and 
building  on  their  adjoining  land.  The 
legislature  has  no  power  to  abrogate  this 
trust  (jr  to  authorize  its  violation  by  devot- 
ing a  street  to  other  and  inconsistent  pur- 
poses, without  making  compensation  to 
abutting  owners.  A'ane  v.  A'ew  York  El. 
R.  Co.,  46  Am.  &^  Eng.  R.  Cas.  137,  125  A'. 
F.  164,  26  JV.  E.  Rep.  27S,  34  iV.  Y.  S.  R. 
876;  affirming  15  Daly  294,  25  A".  }'.  S.  R, 
587,  6  iV.  F.  Supp.  526. — Disapproving 
Gould  V.  Hudson  River  R.  Co.,  6  N.  Y.  522. 
Distinguishing  Lansing  v.  Smith,  8  Cow. 
(N.  Y.)  146,  4  Wend.  9. 

In  an  action  by  an  abutting  owner  for 
damages  by  reason  of  the  total  deprivation 
or  partial  impairment  of  light,  air,  access, 
and  view  of  signs  and  notices  affixed  to  his 
building,  it  is  immaterial  whether  he  owns 
the  fee  to  the  centre  of  the  street,  subject 
to  the  use  of  the  public,  or  whether  tiie  fee 
to  the  bed  of  the  street  is  in  the  city  of 
New  York,  in  trust  for  the  purposes  of  the 
street ;  and  the  owner  has  only  an  easement 
in  the  street  as  regards  light,  air,  access, 
and  view,  since  in  either  case  the  measure 
of  damages  is  the  same.  Mortimer  v.  New 
York  El.  R.  Co.,  25  /.  (^  S.  244,  25  N.  Y. 
S.  R.  872,  6  A^.  F.  Su/>p.  898.— Following 
Abendroth  v.  Manhattan  R.  Co.,  22  J.  &  S. 

417- 

In  an  acdon  brought  by  an  owner  of  a  lot 
abutting  on  a  street  in  the  city  of  New 
York,  who  held  under  a  conveyance  from 
the  city  which  bounded  the  lot  by  the  side 
of  the  street,  to  recover  damages  alleged  to 
have  been  sustained  by  tiie  maintenance 
and  operation,  by  defendants,  of  an  elevated 
railroad  on  the  said  street  in  front  of  his 
lot,  it  appeared  that  said  street  was  a  high- 
way prior  to  1664,  opened  during  the  Dutch 
occupation  of  Manhattan  island.    The  court 
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charged  the  jury  "  that  whether  tlic  street 
is  an  old  Dutch  street  or  one  hiid  out  since 
the  American  government  ol)tained  sway, 
the  rule  of  damages  is  the  same."  Held,  no 
error.  Kane  v.  AVw  Yor/c  El.  R.  Co.,  46 
Am.  &->  Eii^.  A'.  Cas.  137,  125  A'.  J'.  164,  26 
A.  E.  Rep.  27S,  34  X.  Y.  S.  R.  S76  ;  affirm- 
t/ij;  15  Uafy  294,  25  A'.  Y.  S.  R.  587,  6  .\'.  Y. 
S///>/>.  526. 

It  was  admitted  that  the  fee  of  that  por- 
tion of  tin;  bed  of  a  street  opposite  plaiiitill's 
lot  had,  prior  to  the  grant  under  whicli  plain- 
tiff iiolds,  been  granted  to  owners  of  lots  on 
the  opposite  side  of  the  street.  Held,  that 
this  did  not  affect  plaintiff's  right  to  dam- 
ages, as  defendant  does  not  claim  untier  the 
grantees,  and  if  the  fee  of  the  street  is  in 
private  persons,  their  title  is  nominal 
merely,  and  as  against  them  plaintifT  has  a 
prescriptive  right ;  tiiat  such  title  C'  aild  not 
prevent  the  acquisition  by  plaintill  and  his 
predecessors  of  rigiits  against  the  public  in 
the  nature  of  easements.  Kane  v.  New 
York  El.  R.  Co.,  46  .,-//;/.  <S-»  Enj^^^  R.  Cas.  137, 
125  A'.  1'.  164,  26  yV.  E.  Rep.  278,  34  A'.  Y. 
S.  R.  876  ;  affirming  15  Daly  294,  25  A'.  1'. 
^'.  R.  587,  6  X.  Y.  Siipp.  526.— Approving 
Abcndroth  7'.  Manhatttin  R.  Co.,  122  N.  Y.  i. 
5i».  Kasciiiciitfs  arc  private  prop- 
erty—Coinpeii.satioii  must  be  niatlc. 
— The  right  (jf  an  owner  of  a  lot  aljutting 
on  a  public  street  in  a  city,  to  use  and  enjoy 
the  light,  air,  and  access  alTorded  by  the 
street,  is  an  appurtenance  of  his  lot,  and  is 
property  for  which,  if  taken  for  purposes 
inconsistent  with  street  uses,  compensation 
must  be  made;  and  if  not  taken,  but  injured 
by  such  uses,  the  damages  sustained  may  be 
recovered.  Hughes  v.  Mehopolitan  El.  R. 
Co.,  130  A^.  Y.  14,  28  A'.  E.  Rep.  765,  40  A". 
]'.  S.  R.  587  ;  affirming  25  /.  6-  S.  379,  29 
A'.  Y.  S.  R.  516,  8  X.  Y.  Siipp.  535. 

An  abutting  lot  is  one  bounded  on  the 
side  of  a  public  street,  in  the  bed  or  soil  of 
which  the  owner  of  the  lot  has  no  title, 
estate,  interest,  or  private  rights  except 
such  as  are  incident  to  a  lot  so  situated. 
Hughes  v.  Metropolitan  El.  R.  Co.,  130  A'.  Y. 
14,  28  A^.  E.  Rep.  765,  40  A^.  Y.  S.  R.  587 ; 
affirming  29  A'.  Y.  S.  R.  516,  8  A^.  Y.  Supp. 
535,  25  /.  (Sr-  S.  379. 

An  elevated  railroad  in  a  street  of  a  city, 
supported  by  columns  placed  along  the 
outer  line  of  the  sidewalks,  and  operated  by 
steam  power,  is  a  perversion  of  the  use  of 
the  street  from  the  purposes  originally  de- 
signed, and  is  a  use  wJiich  neither  the  city 


authorities  nor  the  legislature  can  legalize 
or  sanction,  without  providing  compensa- 
tion for  the  injury  inflicted  upon  property 
of  abutting  owners.  Lalir  v.  Metropolitan 
El.  R.  Co.,  104  X.  Y.  268,  10  X.  E.  Rep.  528, 
4  A'.  Y.  S.  R.  340. — Applying  Baltimore  & 
P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317.— .\PPLIKD  IN  American  P.  M.  Church 
V.  Brooklyn  El.  R.  Co..  12  N.  Y.  S.  R.  500; 
Abcndroth  v.  Manhattan  R.  Co.,  19  Abb.  N. 
Cas.  (N.  Y.)  247,  22  J.  &  S.  417.  Approved 
IN  Lamm  v.  Chicago,  St.  P.,  M.&  O.  R.  Co., 
45  Minn.  71.  Disiinguishkd  in  Fobcs  7/. 
Rome,  W.  &  O.  R.  Co.,  43  Am.  &  Eng.  R. 
Cas.  137,  121  N.  Y.  505,  24  N.  E.  Rep.  919, 
31  N.  Y.  S.  R.  828,  8  L.  R.  A.  453,  42  Alb. 
L.  J.  147.  Hkvikwf.d  in  Diiyckinck  v.  New 
York  El.  R.  Co.,  3  Silv.  App.  317. 

The  New  York  Act  of  1835,  ch.  132,  re- 
lating to  opening  streets  in  the  city  of 
Brooklyn,  and  providing  that  "  streets 
opened  thereunder  shall  be  converted  to 
the  use  of  the  public  in  the  manner  then 
di;signated  and  settled  by  law,  and  in  such 
other  manner  as  the  legislature  might  tiierc- 
after  deem  proper,"  did  not  authorize  the 
use  of  such  streets  for  the  purpose  of  an 
elevated  railway ;  and  such  use  could  not 
be  authorized  either  by  the  legislature  or 
by  the  municipal  authorities  without  com- 
pensation to  the  abutting  lot  owners;  and 
if  the  streets  be  appropriated  for  such  pur- 
poses without  such  comjicnsation,  the  abut- 
ting owners  may  recover  damages  regard- 
less of  whether  they  own  the  fee  to  the 
streets.  American  P.  M.  Church  v.  Brook- 
lyn El.  R.  Co.,  12  A^.  Y.  S.  R.  500,  46  Hun 
530.— Applying  Story  v.  New  York  El.  R. 
Co.,  90N.Y.  122;  Lahr7'.  Metropolitan  El. 
R.  Co.,  104  N.  Y.  268,  4  N.  Y.  S.  R.  340. 
Distinguishing  Uline  v.  New  York  C.  & 
H.  R.  R.  Co.,  loi  N.  Y.  107. 

2.  Forms  of  Action  Maintainable, 

a,  \x\  General. 

00.  Action  for  daiiingcs. — An  al- 
leged cause  of  action,  constituting  not  an 
additional  cause  of  action  but  only  a  sepa- 
rate item  of  damage,  presents  a  claim  for 
loss  of  fee  or  selling  value  which  cannot  be 
recovered  in  a  common  law  action  for 
money  only.  Paret  v.  Xew  York  El.R.  Co., 
28/.&'S.  (N.  Y.)  441. 

An  acf  ion  against  an  elevated  railway  to 
recover  damages  to  abutting  property, 
caused  by  the  construction  of  the  road  in 
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tlie  street,  should  be  dismissed  where  a 
person  wlio  has  no  interest  in  the  contro- 
versy verifies  the  complaint,  and  the  attor- 
ney cannot  state  which  owner  authorized 
him  to  brin<^  the  suit, and  cannot  produce  a 
retainer,  l.indlieim  v.  Manhattati  R.  Co., 
22  N.  Y.  Supp.  6S5,  68  Hun  122,  52  N.  Y.  S. 
A\  34. 

01.  Action  to  abate  a  nuisance.— 
Defendant  road  has  no  authority,  eitlier 
under  its  charter  or  the  rapid  transit  act, 
to  construct  wooden  stations  ;  and  a  wooden 
station  is  therefore  a  nuisance,  and  may  be 
ai)ated  at  the  suit  of  any  individual  who 
has  sustained  special  damages.  Forth  v. 
Maiiluittan  R.  Co.,  33  A^  )'.  -V.  R.  -jog,  26/. 
iS^  S.  366,  1 1  iV.  Y.  Si/pp.  633  ;  aj)inncd  in 
134  N.  Y.  615,  mem,,  47  N.    Y.  S.  R.  929, 

<»2.  Cliaracter  of  action— H«>w  de- 
tcrniiiied. — The  character  of  an  action  is 
(ietcrmined  by  the  allegations  of  the  com- 
|)laintand  the  nature  of  the  relief  demanded. 
So  in  an  action  at;ainst  an  elevated  railway, 
wiiere  the  relief  sought  is  damages  and  tiie 
abatement  of  the  use  of  the  railroad  and 
the  removal  of  the  tracks  and  an  injunction 
against  running  the  trains,  or  if  the  com- 
pany is  permitted  to  use  the  tracks,  to  do  so 
only  on  condition  that  the  plaintiff  should 
be  paid  damages,  the  action  is  one  in 
equity,  the  damages  asked  for  being  only 
incidental  to  the  equitable  relief  sought. 
U'li/son  V.  Manhattan  R.  Co.,  21  J.  ijr^  S. 
(iV.  F.)  137,  17  Abb.  N.  Cas.  2S9. 

b.  Action  for  an  Injunction. 

(i'3.  In  f^eneral.* — An  abutting  prop- 
erty owner  has  no  direct  means  of  com- 
pelling compensation  for  the  injury  to  his 
easements  in  the  street,  caused  by  the  con- 
struction and  operation  of  an  elevated  rail- 
way. He  cannot  apply  for  condemnation 
proceedings,  nor  can  he  compel  the  cor- 
poration to  apply ;  neither  can  he  maintain 
ejectment  for  the  easements  of  light,  air, 
and  access;  nor  can  he  secure  the  value  of 
his  easements  in  actions  of  trespass  for  the 
damages  sustained  from  day  to  day.  There- 
fore an  action  in  equity  to  restrain  the  con- 
tinuous trespass  is  the  only  remedy  whereby 
he  can  recover  just  compensation.  Knox  v. 
Metropolitan  El.  R.  Co.,  36  yV.  Y.  S.  R.  2,  58 
Hun  517,   i2  N.   Y.  Supp.  848;  affirmed  in 


*  Action  to  restrain  maintenance  of  elevated 
railroad,  see  note,  46  Am.  &  Eng.  R.  Cas.  128. 


128  A'.  Y.  625.  mem.,  40  N.  Y,  S.  R.  157, 
28  A'.  E.  Re).  485. 

The  powers  conferred  by  the  legisla  ure 
upon  an  elevated  railway  company  as  lO  the 
route  of  its  road,  are  to  be  construed  strictly, 
and  when  the  route  is  designated,  every 
part  of  the  structure  must  be  within  the 
line.  So  a  company  may  be  permanently 
enjoined  from  constructing  its  station  two 
feet  over  the  line  into  a  side  street.  .-Idler 
V.  Metropolitan  El.  R.  Co.,  29  /.  (5-  S.  (A'.  1 '.) 
85. 

The  polluting  of  the  air  of  a  dwelling 
house  with  noisome  smells,  which  renders 
its  enjoyment  uncomfortable,  is  the  taking 
of  private  property  for  public  use  within 
the  meaning  of  the  constitution,  and  en- 
titles the  owner  to  damages,  though  such 
smells  be  not  unwholesome;  and  to  an 
injunction  where  the  company  is  unable  to 
make  reparation  for  such  injury.  Caro  v. 
Metropolitan  El.  R.  Co.,  14/.  6-  .S".  (A'.  Y.) 
138. — DiSTiNGUiSHiNc;  In  re  Gilbert  El.  R. 
Co.,  70  N.  Y.  375.  Following  Croton 
Turnpike  Co.  v.  Ryder,  i  Johns.  Cli.  (N. 
Y.)  611  ;  Newburgh  &  C.  Turnpike  Co.  v. 
Miller,  5  Johns.  Ch.  101  ;  Boston  &  L.  R. 
Corp.  V.  Salem  &  L.  R.  Co.,  2  Gray  (Mass.) 
I.  Quoting  Lexington  &  O.  K.  Co.  v. 
Applegate,  8  Dana  (Ky.)  2S9. 

Under  the  N.  Y.  Act  of  1S74,  ch.  583,  as 
amended  in  1875,  ch.  489,  authorizing  the 
commissioners  of  the  city  of  Brooklyn  to 
construct  the  "  Parkway,"  connecting  with 
the  road  adjoining  the  "  Concourse,"  the 
fee  of  such  Parkway  did  not  vest  in  the 
county,  but  remained  in  the  former  owners  ; 
and  therefore  the  county  cannot  maintain 
an  action  to  restrain  the  construction  of  an 
elevated  railway  across  it,  on  the  ground 
that  it  owns  the  fee,  or  on  the  further 
ground  that  the  operation  of  trains  on  the 
road  will  frighten  teams,  and  therefore  tend 
to  diminish  the  value  of  the  adjoining  prop- 
erty, which  is  to  be  assessed  to  repay  th.e 
amount  of  the  cost  of  constructing  the  road. 
Kings  County  Sup'rs  v.  Sea  Vietv  R.  Co.,  23 
Hun  {N.  Y.)  180. 

G4.  Continuing^  trespass. —  An  in- 
junction to  restrain  the  continuing  trespass 
is  the  only  adequate  remedy  afforded  an 
abutting  property  owner  for  the  invasion  of 
his  easement  of  light,  air,  and  access  in  the 
street,  by  an  elevated  railway  company. 
Knox  V.  Metropolitan  El.  R.  Co.,  12  vV.  Y. 
Supp.  848,  58  Huh  517,  36  A^.  Y.  S.  R.  2; 
affirmed  in  128  N.  Y.  625,  mem.,  40  A'^,  Y.  S. 
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/v'.  157,28  A\  E.  Kfp.  4S5.— Quo.'i.;g  Pond 
7'.  Metropolitan  El.  K.  Co.,  112  N.  Y.  1S6, 
19  N.  !•:.  Rep.  487. 

Where  an  abutting  owner  only  claims 
iiiiniinal  damages  for  interfering  with  his 
casements  in  the  street  by  an  elevated  rail- 
v,;iy,  tiie  rule  that  equity  will  inter()osc  to 
|)ieveiit  a  nuiltiplicity  of  suits  does  not  ap- 
ply. Such  interference  is  a  continuing  tres- 
pass, and  to  enjoin  it,  the  complainant  must 
show  something  more  than  nominal  dam- 
ages f(jr  a  technical  wrong.  Bernheimer  s. 
Man/ialtan  A'.  Co.,  26  Ad/>.  A\  Cas.  (A'.  ]'.) 
88,  13  .V.    1'.  Stt/>/>.  913. 

<»."».  Ownership  of  fee  of  street  iiii- 
iiiaf  erial.'" — Where  the  fee  to  the  streets 
of  a  city  is  in  the  municipality,  an  abutting 
owner  may  recover  damages  for  the  obstruc- 
tion of  his  casement  in  the  street  to  light, 
ail ,  and  access,  the  same  as  if  he  owned  the 
fee  Ui  the  street.  Peyser  v.  New  York  El. 
R.  Co.,  12  A6/>.  X.  Cits.  {.v.  V.)  276. 

Plaintill's  deed  to  a  city  lot  described  the 
lot  as  bounded  by  "  Laurens  Street,"  and 
not  as  along  the  line  of  tiie  street.  The 
street  had  been  widened  by  taking  twenty- 
five  feet  off  the  property  at  one  time. 
y/(7</,that  he  had  an  easement  in  the  twenty- 
five  feet  in  the  street,  subject  only  to  the 
public  use,  and  might  recover  damages  for 
being  deprived  of  light,  air,  or  access  there- 
in by  the  erection  of  an  elevated  railway. 
//I  re  Gilbert  El.  R.  Co.,   38  Hun  {N.  Y.) 

43«. 

<{».  Daiiiagres  incidental  to  equit- 
able relief.— Owners  of  lots  fronting  on 
streets  occupied  by  an  elevated  railroad 
have  not  only  a  remedy  at  law  for  the  in- 
trusion upon  their  rights,  but,  as  the  tres- 
pass is  continuous  in  its  nature,  they  may 
invoke  the  restraining  power  of  a  court  of 
equity  and  can  recover  damages  as  inci- 
dental to  the  equitable  relief.  Shepard  v. 
Mmihattan  R.  Co.,  117  N.  Y.  442,  23  A\  E, 
Rep.  30,  27  A^.  Y.  S.  R.  705  ;  affirmiug  24 
\.  Y.  S.  R.  185.  25/.  <S>.  .T.  5,  5  A'.  Y.  Siipp. 
189.— Applying  Story?/.  New  York  El.  R. 
Co.,  90  N.  Y.  1 22  ;  Lahr  v.  Metropolitan  El.  R. 
Co.,  104  N.  Y.  268;  Williams  v.  New  York 
C.  R.  Co.,  16  N.  Y.  97;  Henderson  71.  New 
York  C.  R.  Co.,  78  N.  Y.  423.— Applied  in 
Syracuse  Solar  Salt  Co.  v.  Rome,  W.  &  O. 
R.  Co.,  SI  N.  Y.  S.  R.  520. 

The  primary  object  of  the  action  is  to 
obtain  the  injunction,  and  the  granting  of 

*See  also  ante,  67,. 


damages  is  only  an  incident ;  and  the  first 
inquiry  must  always  be  whether  the  plain- 
tiff has  suffered  such  damages  as  to  entitle 
him  to  an  injunction.  R/c/i  v.  AVw  ]'orl: 
El.  R.  Co.,  16  J)aly  51 8,  14  A'.  J'.  Siipp.  167. 
A  court  having  authority  to  grant  a  per- 
petual injunction  to  restrain  such  continu- 
ous trespasses,  does  not  impair  the  exercise 
of  its  authority  by  permitting,  and  it  niiiy 
permit,  the  wrong-doer  to  escajie  its  effect 
by  voluntarily  paying  the  owner  a  specilied 
sum  for  the  property  injured.  (!,ihi'iiy  v. 
Metropolitan  El.  R.  Co.,  128  A".  )'.  132,  28 
A^.  /•".  Rep.  479,  40  A'.  Y.  S.  R.  145  ;  nffinii- 
iitjr  58  Hun  610,  35  yV.  Y.  S.  R.  628,  13  N. 
Y.  Supp.  47. 

In  such  an  action,  brought  in  1889,  it  ap- 
peared that  plaintiff  obtained  title  to  his 
premises  prior  to  the  year  1S78,  during 
which  year  defendant,  without  acquiring 
the  easements  or  consents  of  the  abutting 
owners,  commenced  and  c<)mi)lcted  its  road. 
The  court  found  that  plainlitT  saw  the  road 
from  time  to  time  while  in  process  of  con- 
structionjand  occasionally  took  passage  u|)on 
it ;  that  he  had  subscribed  to  a  fund  to  pay 
counsel  to  prevent  its  erection,  but  prior  to 
the  commencement  of  this  action  made  no 
protest  and  instituted  no  legal  proceeding 
to  prevent  its  construction  or  operation. 
It  was  also  found  that  after  this  action  was 
commenced  defendant  instituted  proceed- 
ings to  condemn  said  easeineiits,  which 
were  pending  at  the  time  of  the  trial.  The 
court  granted  an  injunction  unless  defend- 
ant pay  to  plaintiff  a  certain  sum,  as  the 
depreciation  of  the  value  of  the  premises, 
upon  his  executing  to  it  a  conveyance  of 
said  easements.  Held,  no  error.  (Jalway 
V.  Metropolitan  El.  R.  Co.,  128  A'.  Y.  132,  28 
A^.  E.  Rep.  479,  40  A^.  Y.  S.  R.  145  ;  affirm- 
ing 58  Hun  610,  35  N.  Y.  S.  K.  628,  13  A^. 
Y.  Supp.  47- 

07.  Laclies  or  acqiiieKeeiiee  of 
property  owner  no  defense.— Where 
an  elevated  railway  in  the  streets  is  author 
ized  by  law,  the  failure  of  an  abutting  prop- 
erty owner  to  claim  damages  while  the  road 
is  being  constructed  does  not  estop  him 
from  subsequently  maintaining  an  action 
for  an  injunction  and  for  damages.  Knox 
V.  Metropolitan  El.  R.  Co.,  58  Hun  517, 
36  A^.  Y.  S.  R.  2,  12  N.  Y.  Supp.  848; 
affirmed  in  128  N.  Y.  625,  mem..  40  A'.  Y.  S. 
R.  157,  28  A^.  E.  Rep.  485.— QuoTiNC,  Pond 
V.  Metropolitan  El.  R.  Co.,  112  N.  Y.  186. 

An  abutting  owner  is  not  deprived  of  his 
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right  to  enjoin  an  elevated  road  in  the 
street,  and  to  recover  damages,  on  the 
ground  of  acquiescence,  merely  because  he 
fails  t(}  t;ike  steps  to  prevent  the  erection 
of  the  road  or  its  subsequent  use.  Mait- 
liige  V.  Xfw  York  El.  R.  Co.,  33  A'.  )'.  i'.  A'. 
918,  58  //loi  603,  »tt'i/i.,  1 1  jV.    i\  Supp.  482. 

Neitiier  is  such  owner  deprived  of  a 
remedy  liecause  he  erects  an  awning  from 
his  building  to  the  railroad  stniciurc,  es- 
pecially where  the  road  materially  inter- 
feres with  his  light  and  air  above  the  awn- 
ing. Mattlai:;e  v.  New  York  El.  K.  Co.,  33 
A'.  I'.  ^'.  A'.  918,  58  Hun  603,  mem.,  11  A'.  Y. 
Supp.  482. 

OH.  Alter  road  has  been  put  in 
o|iernti<tn. — Where  an  abutting  owner 
sues  for  an  injunction  and  for  damages, 
caused  by  operating  an  elevated  railroad  in 
the  street  in  front  of  his  property,  without 
making  compensation  to  him,  and  for  the 
interference  with  his  easements  in  the  street 
of  light,  air,  and  access,  it  is  proper  to  en- 
join the  running  of  trains  on  the  road. 
Snares  v.  Manhattan  R.  Co. ,  39  N.  Y.  S.  R. 
549,  60  Hun  584,  15  N.  Y.  Supp.  222. — 
Quoting  Lahrv.  Metropolitan  El.  R.  Co., 
104  N.  Y.  268,  4  N.  Y.  S.  R.  340. 

Where  the  road  has  been  put  in  operation, 
the  court  will  not  grant  such  injunction  un- 
til a  reasonable  time  hiis  elapsed  in  which 
the  railroad  company  may  acquire  the  plain- 
tiff's property  by  agreement  or  by  proceed- 
ings to  condemn  the  same.  Story  v.  A'e^v 
York  El.  A".  Co.,  7  Am.  &>  Eng.  R.  Cas.  596, 
90  iV.  ]'.  122,  II  ^IM).  A'.  Ca.t.  236;  re^'ersing 
3  Abb.  A'.  Cas.  478. — DisTiNGUi.SHKU  IN 
Buchholz  7'.  New  York,  L.  E.  &  W.  R.  Co., 
50  N.  Y.  S.  R.  670.  Followed  in  Jordan 
7'.  Metropolitan  El.  R.  Co.,  28  J.  &  S.  3S5. 
Ouoii'.i)  IN  Hlumenihal  v.  New  York  El.  R. 
Co.,  28  J.  &  S.  95,  42  N.  Y.  S.  R.  683.  Rk- 
viEWKD  IN  Jacksonville,  T.  &  K.  W.  R.  Co. 
V.  Adams,  28  Fla.  631. 

Where  an  injunction  would  stop  the  run- 
ning of  trains  and  tiiereby  put  the  public  to 
great  inconvenience,  the  company  will  be 
allowed  a  reasonable  time  before  the  in- 
junction is  awarded,  to  obtain  the  right  to 
operate  the  road,  either  by  agreement  with 
the  abutting  owners  or  by  condemnation 
procecdiiigs.  Glover  \'.  Manhattan  R.  Co., 
19/.  iS^  .S'.  (.V.  1'.)  I. 

Where  an  elevat.  I  railway  company  re- 
quests a  finding  of  the  amount  of  damages 
suffered  by  an  abutting  owner  down  to  the 
time  of  the  trial,  it  cannot  afterward  object 


that  damages  were  allowed  for  acts  com- 
mitted after  the  action  was  brought.  Si/area 
v.  Manhattan  R.  Co.,  39  A'.  1'.  S.  R.  349,  60 
HuK  S84,  ISA'.  1'.  Supp.  222. 

In  a.'  action  to  restrain  defendants  from 
operatini;  their  elevated  railroad  in  a  street 
in  fror.t  of  plaintiffs'  premises,  it  appeared 
th;M  before  the  action  was  bei;un,  ptaintills 
requested  defendants  to  acquire  their  ease- 
ments by  condemnation.  Proceedings  for 
that  purpose  were  begun  after  the  action 
was  commenced,  and  the  next  day  after  the 
trial  thereof  commissioners  were  appointed. 
After  the  trial  the  parties  by  stipulation 
asked  the  court  to  find  the  value  of  the 
property  taken,  so  that  by  payment  thereof 
an  injunction  coid<i  beav(  !ded.  /lelil,ihM 
an  injunction  was  properly  granted,  subject 
to  such  payment ;  and  that  a  refusal  of  the 
court  to  direct  that  the  injunction  should 
only  become  operative  in  case  defendants 
failed  to  acquire  the  easements  by  condem- 
nati(in  was  not  error.  U'oolseyy.Ne^u  York 
El.  R.  Co.,  134  A^  Y.  323,  30  A^  E.  Rep.  387, 
43  A^.  Y.  S.  R.  474;  modifying  31  A'.  )'.  .S'. 
A'.  91,  9  A^.  Y.  Supp.  133;  reaffirmed  in  47 
A^.  Y.  S.  R.  633. 

A  special  finding  in  an  action  by  an  abut- 
ting owner  showed  that  the  plaintiff's  ease- 
ments of  light,  air,  and  access  in  the  street 
were  taken  by  the  defendants,  and  that  the 
value  of  the  plaintiff's  interest  in  the  prem- 
ises was  lessened  by  that  taking  in  the  sunt 
of  $12,000.  Held,  that  this  was  not  a  com- 
mutation of  further  trespasses,  nor  was  it 
an  indirect  way  of  requiring  the  defendants 
"to  pay  for  tiie  incidental  results  of  future 
imaginary  trespasses."  It  was  simply  a  find- 
ing as  to  the  present  value  of  the  easements, 
upon  payment  of  which  the  company  might 
relieve  itself  from  the  operation  of  an  in- 
junction. Suarez  v.  Manhattan  R.  Co..  39 
A'.  Y.  S.  R.  549,60  Hun  584,  15  .\'.  1'.  Supp. 

00.  3Iust  be  substantial  inter- 
ference witli  eoinplainant's  ease- 
ments.—An  abutting  owner  is  not  entitled 
to  an  injunction  to  restrain  the  operation  of 
an  elevated  railway  in  the  street,  in  the  ab- 
sence of  evidence  that  his  property  has  been 
injured.  Brush  v.  Manhattan  R.  Co.,  44  A'. 
Y.  S.  R.  Ill,  17  A'.  1'.  Supp.  540;  affirm- 
ing 26  Abb.  A'.  Cas.  73,  13  A'.  ]'.  Supp.  908. 
— Quoting  Gray  v.  Manhattan  El.  R.  Co., 
35  N.  Y.  S.  R.  32  ;  Purdy  v.  Manhattan  El. 
R.  Co..  36  N.  Y.  S.  R.  43. 

Tlic  erection  of  a  pillar  or  other  structure 
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in  a  city  street,  the  fee  of  wliich  is  in  the 
city,  in  front  of  premises  abutting  on  tlic 
street,  wliicii  (i<;es  not  substantially  anii 
appreciably  interfere  with  the  owner's  ri^lit 
to  light,  air,  and  access  to  his  premises, 
furnishes  to  liim  no  ground  for  invoking 
tiic  equity  powers  of  the"  court.  Aiihr  v. 
Metropolitan  El.  R.  Co..  138  A'.  V.  173,  52 
.v.  ]'.  S.  A\  iC)o,  33  A'.  A".  A\/>.  935  ;  modify 
iiii;  28  Ahh.  A'.  Cas.  198,  18  A'.  )'.  Supp.  85S, 
46  A-.    J-.  S.  A'.  253. 

70.  To  rcsti'iiiii  coiistriK'tioii  (»f' 
rojul  as  a  nuisance.  —  The  defendant 
company  having  no  riglit  to  construct  its 
proposed  railway,  and  being  about  to  com- 
mit a  public  nuisance,  will  be  restrained  at 
the  instance  of  an  abutting  property  owner, 
wiujse  free  use  of  light  and  air  and  the 
highway  will  be  restricted  and  his  property 
tliereby  injured.  Potts  v.  (2uaktr  City  EL 
R.  Co.,  2  ]\i.  IJist.  200. 

An  abutting  property  owner  cannot  en- 
join an  elevated  railway  in  the  street  which 
has  been  authorized  by  law,  on  the  ground 
that  it  is  a  common  nuisance,  where  the 
evidence  tends  to  sliow  that  he  will  not  suf- 
fer any  greater  damage  or  injury  than  that 
suffered  by  the  public  generally;  and  an 
injunction  should  not  be  granted  upon  a 
showing  tliat  complainant  has  suffered,  or  is 
in  danger  of  suffering,  special  damages  not 
common  to  the  public  generally,  unless  it 
further  appears  that  the  injury  is  of  a  serious 
or  irreparable  nature,  and  that  complainant 
has  been  diligent  in  seeking  a  remedy. 
Ninth  Ave.  R.  Co.  v.  New  York  El.  R.  Co., 
7  Daly  {N.  Y.)  174,  3  Al>b.  N.  Cas.  347. 

Where  an  elevated  railway  has  been  au- 
thorized in  the  streets  of  a  city  by  the  legis- 
lature, the  construction  of  the  road  cannot 
be  enjoined  on  the  ground  that  it  is  a 
nuisance,  where  the  construction  conforms 
to  the  act  authorizing  the  road,  the  fee  to 
the  streets  being  in  the  city.  Currier  v. 
We.<:t  Siile  El.  P.  R.  Co.,  6  Blat'c/i/.(  U.  S. )  487. 
— FoLLOWF.D  IN  Haiglut/.  New  York  El.  R. 
Co.,  49  How.  Pr.  (N.  Y.)  20. 

In  such  case,  even  if  the  road  was  being 
constructed  without  legal  authority,  an 
abutting  owner  who  does  not  own  the  fee 
to  the  street  could  not  restrain  the  road 
without  proof  of  special  damages.  Currier 
V.  West  Side  El.  P.  R.  Co.,  6  Blaichf.  {U. 
S.)  487. 

71.  Right  to  injunction  confined 
to  private  injuries. — It  appeared  that 
defendants  had  placed  an  iron  pillar  on  a 


cross  street,  and  that  a  portion  of  their 
station  encroached  thereon  about  two  feet, 
and  extended  within  about  two  feet  ten 
inches  of  plaintifT's  building.  The  judg- 
ment awarded  fee  damages,  and  by  a  sepa- 
rate provision  enjoined  defendant ><  from  the 
occupation  of  that  p()rti(in  of  the  cross  street 
encroached  upon  by  tiie  station,  and  directed 
them  to  remove  so  much  thereof  as  was 
within  the  limits  of  saifl  street.  Held,  that 
said  provision  was  error;  that,  assuming 
the  hxation  in  said  street  was  without  au- 
thority, and  an  infringement  upon  the  pub- 
lic riglit  in  the  street,  plaintill  was  not  the 
representative  of  that  right,  and  could  not, 
in  his  capacity  as  a  citizen  merely,  maintain 
the  injunction  ;  and  that  he  could  not  main- 
tain it  as  an  owner  of  adjacent  property,  as 
it  appeared  he  had  no  interest  in  the  soil 
occupied  by  tiie  station,  and  it  was  not 
shown  that  he  had  sustained  any  distinct, 
separate,  or  additional  inj'.iry,  or  any  sub- 
stantial injury  to  any  riglit  appurtenant  to 
his  property,  by  reason  of  the  encroachnient. 
tidier  V.  Metropolitan  El.  R.  Co.,  i  38  A'.  J '. 
173.  52  A'.  Y.  S.  R.  160,  33  A'.  E.  Rep.  935  ; 
modify inj^  28  Ahh.  N.  Cas.  198,  18  N.  Y. 
Sup  p.  858,  46  A'.    1'.  S.  R.  253. 

72.  Coinplatnant's  property  in- 
creased in  value. — Where  an  owner  of 
several  lots  brings  one  action  against  an 
elevated  railway  to  recover  damages  to  the 
entire  property,  and  the  evidence  shows 
that  the  entire  property  is  more  valuable 
with  the  road  than  without  it,  and  that  en- 
joining the  road  in  front  of  one  lot  would 
have  the  effect  of  removing  it  from  all  and 
be  of  no  pecuniary  benefit  to  the  owner,  an 
injunction  should  be  refused,  although  the 
evidence  shows  that  separately  certain  lots 
were  damaged.  Rich  v.  Manhattan  R.  Co., 
46  N.  Y.  S.  R.  673,  19  A^.  Y.  Supp.  543.— 
DISTINGUI.SHING  Sperb  z/.  Metropolitan  El. 
R.  Co.,  41  N.  Y.  S.  H.  155. 

In  an  action  for  an  injunction  and  dam- 
ages caused  by  the  maintenance  and  ojiera- 
tion  of  defendants'  road  in  front  of  plain- 
tiff's premises,  the  trial  court  found  that 
the  fee  value  of  the  premises  was  greater  at 
the  time  of  the  trial  than  at  any  time  be- 
fore the  erection  of  the  railway  structure. 
The  court  did  not  find  nor  did  the  evidence 
authorize  a  finding,  either  that  said  increase 
in  value  was  due  to  any  other  cause  than 
the  agency  o*^  d-fendants'  road,  or  that  but 
for  the  pref  fMH,e  of  the  road  the  increase  of 
value  would  have  been  greater.     Held,  that 
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plaintiff  had  not  been  injured  and  was  not 
entitled  either  to  an  injunction  or  past  dam- 
ages. Miittlage  V.  Xt'w  York  El.  K.  Co.,  i 
Misc.  339.  4S  A'-  !'•  S.  K.  683,  20  A'.  )'. 
Sii/>p.  624. 

In  ail  action  to  enjoin  the  maintenance 
and  operation  of  an  elevated  railway,  tlie 
trial  judye  found  that  the  value  oi  property 
and  easetneiits  taken  and  apjjropriatcd  l)y 
defendants  was  $2000,  and  that  plaintilT's 
interests  therein  had  heon  lessened  that 
amount ;  but  that  the  selling;  value  of  [ilain- 
tifT's  land  was  greater  at  the  time  iA  the 
trial  than  at  any  time  preceding  the  con- 
struction of  defendants'  road.  Hi/,/,  that 
in  the  absence  of  a  findinj;  that  a  greater 
increase  in  value  was  prevented  by  the  rail- 
r^ad,  or  of  evidence  to  warrant  such  a  find- 
ing, plaintiff  sustained  no  damages  and  was 
not  iMiiitled  to  an  injunction.  Hojfiiian  v. 
Maii/ia/fan  El.  A'.  Co.,  i  Afisc.  155,  48  A^ 
)'.  S.  N.  711,  20  N.  V.  Sii/)/>.  625.— Dis- 
TlNdUISHlNG  Storcl<  V.  Meirnpolitan  El. 
K.  Co.,  131  N.  Y.  514. —  FoLi.owKi)  IN 
Moore  v.  New  York  El.  R.  Co.,  4  Misc.  i?2. 

The  evidence  showed  that  in  1878  plain- 
tifl  owned  certain  lots  devoted  to  gardening, 
and  valued  at  $44,000,  which,  during  the 
next  ten  years,  rose  to  the  value  of  $140,000, 
due  to  the  construction  and  operation  of 
defendant's  road.  Hild,  that  the  fee  value 
of  the  property  had  not  been  damaged  by 
the  road,  and  an  injunction  against  its 
operation  should  be  refused.  Steinmels  v. 
Metropolitan  El.  R.  Co.,  18  A'.  Y.  Supp. 
209.— Following  Bohm  v.  Metropolitan 
El.  R.  Co.,  129  N.  Y.  576,  29  N.  E.  Rep. 
S02. 

In  an  action  for  damages  by  an  abutting 
owner  against  an  elevated  railway,  the  evi- 
dLiice  showed  that  his  property  had  ad- 
vniiced  in  value  since  the  construction  of 
the  road,  but  that  property  on  other  streets, 
not  affected  by  the  road,  had  advanced  in 
value  much  more  rapidly.  Held,  that  this 
showed  that  the  road  was  a  substantial  in- 
jury to  his  property,  and  entitled  him  to  an 
injunction.  Bernhcimer  v.  Manhattan  R. 
Co.,  25  Abb.  N.  Cas.  88,  13  A^.  Y.  Supp.  913. 

7;j.  Where  eoiiipen.sntinii  eaii  lie 
obtained  by  an  action  at  law.— Where 
an  elevated  railway  company  has  obtained 
the  consent  of  the  required  number  of 
abutting  property  owners,  and  of  the  city 
authorities,  for  the  construction  of  its  road, 
and  it  is  already  constructed  beyond  plain- 
tiff's property,  it  is  not  error  to  refuse  an  in- 


junction to  restrain  the  further  construc- 
tion of  the  road  on  the  ground  that  plaintiff 
has  not  been  paid  dam<ges,  when  the  law 
affords  a  remedy  for  the  recovery  of  such 
damages,  especially  where  it  appears  that 
the  road  will  be  of  great  public  convenience. 
iXtitting  v.  Kings  County  El.  R.  Co.,  48  llun 
348.    15  X.    Y.  S.  R.  877.   I    X.     Y.    Supp. 

Where  an  elevated  railway  is  being  con- 
structed by  the  consent  of  the  miiiii(  ipal 
authorities  and  of  an  abutting  owner  .111  in- 
junction should  not  be  awarded  restraining 
the  placing  of  a  stairway  on  the  si<I{n\alk  in 
front  of  his  l)uilfliiig,  where  it  appe.irs  that 
his  damages  are  simple  and  can  be  easily  ;is- 
certained  by  a  jury,  and  that  the  road  will 
serve  a  great  public  interest.  A'j'nr  \-. 
Kings  County  El.  R.  Co.,  50  Hun  431,  20 
N.  Y.  S.  R.  7S0,  3  A'.   J'.  Supp.  149. 

When  the  construction  and  (operation  of 
a  railroail  over  the  streets  of  a  city  result  in 
special  and  substantial  injury  to  aijutting 
owners  by  reason  of  smoke  and  cinders,  the 
(  racking  of  walls,  etc.,  they  may  recover  for 
damages  directly  resulting  from  such  causes ; 
but  until  the  road  is  built  it  is  a  matter  of 
mere  speculation  whether  any  such  injury 
shall  result,  and  as  the  law  affords  an  ade- 
quate remedy  for  such  injuries,  and  their 
character  or  extent  cannot  be  ascertained 
until  the  road  is  built,  the  chancellor  will 
not  interfere  with  the  construction  of  the 
road  merely  because  such  injuries  may  re- 
sult. Fulton  v.  Short  Route  R.  Transfer 
Co.,  32  Am.  &•  Eng.  R.  Cas.  256,  85  Ky.  640, 
7  Am.  St.  Rep.  619,  4  S.  W.  Rep.  332.— 
Quoting  Lexington  &  O.  R.  Co.  v.  Apple- 
gate,  8  Dana  (Ky.)  289. 

74.  Wbere  compensation  lias  not 
been  made.— Though  an  elevated  rail- 
road in  a  street  be  authorized  by  law,  an  in- 
junction is  the  proper  remedy  to  restrain  its 
construction  and  operation,  until  damages 
be  paid  to  abutting  owners.  Jewett  v. 
Union  El.  R.  Co.,  15  A',  Y.  S.  R.  S78,  48 
Hun  618,  I  A^.  Y.  Supp.  123.— ApplyIiVG 
Lahr  v.  Metropolitan  El.  R.  Co.,  104  N. 
Y.  268,  4  N.  Y.  S.  R.  340.  Following 
Story  V.  New  York  El.  R.  Co.,  90  N.  Y.  122. 
—Story  V.  Ne7U  York  El.  R.  Co.,  7  Am.  iS^* 
Eng.  R.  Cas.  596,  90  A'.  Y.  122,  n  Abb.  N. 
Cas.  236 ;  re^iersing  3  Abb.  N.  Cas.  478. — Ap- 
plied IN  Shepard  v.  Manhattan  R.  Co.,  117 
N.  Y.  442.  Distinguish KD  in  Hudson 
River  Telep.  Co.  v.  Watervliet  T.  &  R.  Co., 
135   N.  Y.  393.     Followed  in  Jewett  v. 
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Union  El.  R.  Co.,  15  N.  Y.   S.    R.  878.  48 
Hun  618,  I  N.  Y.  Supp.  123. 

If  a  company  erect  an  elevated  railway  in 
the  street  so  as  to  interfere  with  an  abutting 
owner's  access  and  lif^ht  and  air  therein,  he 
is  entitled  to  an  injunction;  but  the  com- 
pany should  have  a  reasonable  time  in  which 
to  obtain  a  right  to  so  build  the  road. 
Gltrjt-r  V.  Manhattan  K.  Co.,  ig  /.  &*  S.  (N. 
}'.)  I. — Quoting  Story  v.  New  York  El. 
R.  Co.,  90  N.  Y.  145.  Rkfkrring  to  Hen- 
derson V.  New  York  C.  R.  Co.,  78  N.  Y.  423. 
— FoLi.owKU  IN  Korn  v.  New  York  El.  R. 
Co.,  39  N.  Y.  S.  R.  322,  60  Hun  583,  15  N. 
Y.  Supp.  ID.  Quoted  and  reviewed  in 
VVerfehnan  v.  Manhattan  R.  Co.,  16  Daly 
355,  II  N.  Y.  Supp.  66. 

Where  an  elevated  railway  in  a  street  is 
authorized  by  law  an  abutting  owner  can- 
not enjoin  it  as  a  nuisance /^r  j^,  and  can 
only  claim  damages  because  the  company 
has  notolTered  to  pay  for  or  to  condemn  his 
easement  in  the  street.  A'no.v  v.  Metropol- 
itan El.  R.  Co.,  36  N.  Y.  S.  K.  2,  58iy««  517, 
12  A^.  Y.  Sitpp.  848;  affirmed  in  138  A^.  Y. 
625,  mem.,  40  A^.  Y.  S.  R.  157.  28  N.  E.  Rep. 
485. 

75.  Const riictiou  or  main  line 
almiuloiied.— Where  a  company  is  au- 
thorized to  construct  a  main  line  and 
branches  for  an  elevated  railway,  it  cannot 
proceed  to  construct  the  branches  after 
abandoning  all  intention  of  constructing 
the  main  line,  and  may  be  enjoined  from  so 
doing  by  abutting  owners.  Goelet  v.  Metro- 
politan Transit  Co.,  i,%  Hun  520,  15  N.  Y. 
S.  R.  936,  I  A'^.  Y.  Supp.  74. 

''(».  T<»  enforce  i\  covenant  be- 
tween property  owners.— In  an  action 
to  enforce  a  covenant  in  a  deed  that  certain 
lots  should  not  be  used  "  for  any  kind  of 
manufactory,  trade,  or  business  whatever," 
tlio  court  found  that  the  owner  had  per- 
mitted a  building  thereon  to  be  used  for 
the  business  of  a  tailor,  milliner,  insurance 
a,L;ent,  express  carriers,  and  tobacconists, 
avocations  within  the  prohibitions  of  the 
covenant ;  but  it  also  api)eared  that  the 
general  current  of  business  had  passed  the 
pro])erty  and  that  during  the  pendency  of 
tlie  action  an  elevated  railway  had  been 
constructed  in  the  adjoining  avenue,  with  ?.. 
station  in  front  of  the  property,  which  ren- 
derufi  the  property  less  valuable  for  a 
dwelling  house,  but  did  nf)t  render  its  use 
for  business  purposes  inflispensable.  Held, 
that   ;'.   contingency   having   happened  not 


within  the  contemplation  of  the  parties, 
which  imposed  upon  the  property  a  condi- 
tion frustrating  the  scheme  devised  by 
them,  and  defeating  the  object  of  the  cove- 
nant, and  thus  rendering  its  enforcement 
oppressive  and  inequitable,  a  court  of 
equity  would  not  decree  such  enforcement. 
Columbia  College  Trustees  v.  Thacher,  87  A''. 
Y.  311,  10  Abb.  N.  Cas.  235;  reversing  14 
/.  &*  S.  305,  and  modifying  70  A^  Y.  440. 

3.    Who  may  Sue. 
a.  In  General. 

77.  Holder  of  legal  title.— One  who 

holds  the  legal  title  to  abutting  lots  may 
maintain  an  action  against  an  elevated  rail- 
way in  the  street,  for  an  injunction  and  for 
damages,  and  may  recover  the  whole  of  the 
damages  suffered,  though  others  have  an 
equitable  interest  in  the  property.  Korti  v. 
New  York  El.  R.  Co.,  yj  N.  Y.  S.  R.  630,  59 
Hun  625,  13  A^.  Y.  Supp.  514.  Korn  v. 
Metropolitan  El.  R.  Co.,  13  A^.  Y.  Supp.  518, 
37  A^.  Y.  S.  R.  597,  59  Hun  505 ;  affirmed 
in  129  A^.  Y.  648,  mem.,  29  A^.  E.  Rep.  1032. 
And  the  fact  that  such  holder  of  the 
legal  title,  after  the  commencement  of  the 
action,  and  before  trial,  enters  into  a  con- 
tract for  the  sale  of  a  portion  of  the  prop- 
erty, which  is  not  performed  at  the  time  of 
trial,  does  not  deprive  him  of  the  right  t<j 
recover  as  to  such  portion.  Korn  v.  Met- 
ropolitan El.  R.  Co.,  13  A^.  Y.  Supp.  518,  37 
A^.  Y.  S.  R.  597,  59  Hun  505  ;  affirmed  in 
129  N.  Y.  648,  mem.,  29  A'.  E.  Rep.  1032. 

78.  For  injury  to  inheritance.— 
An  elevated  railroad  erected  in  a  city  street, 
the  right  to  construct  and  operate  which 
has  not  been  obtained  by  purchase  from 
the  abutting  owners,  or  by  proceedings  to 
condemn,  is,  as  to  them,  an  illegal  struc- 
ture, and  a  continuing  trespass  upon  their 
rights,  from  the  time  it  was  built.  Such  a 
trespass  is  an  injury  to  the  inheritance,  and 
a  person  seised  of  an  estate  in  remainder  in 
premises  abutting  upon  the  street,  may 
maintain  an  action  for  an  injunction 
against  the  railroad  company,  "founded 
upon  an  injury  done  to  the  inheritance, 
notwithstanding  an  intervening  estate  for 
life."  (N.  Y.  Code  Civ.  Pro.  §  1665.) 
Thompson  v.  Manhattan  R.  Co.,  130  A'.  ]'. 
360,  29  N.  E.  Rep.  264,  41  A^  Y.  S.  R.  697; 
affirming  f6  Daly  64,  29  A^.  Y.  S.  /»'.  720, 
8  A^.  K.  Supp.  641;  which  affirmed  15 
Daly  438,  24  A'.  Y.  S.  R.  498,6  A'.  1'.  Supp. 
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929. — Quoting  Pappenheim  v.  Metropoli- 
tan El.  R.  Co.,  128  N.  Y.  ^ib.— Mortimer  v. 
Manhattan  K.  Co.,  25/.  6-  .S'.  509,  29  A\  V. 
S.  A'.  262,  8  JV.  V.  Supp.  536.— Followed 
IN  Hamilton  v.  Manhattan  R.  Co.,  26  J.  & 
S.  17.  30  N.  Y.  S.  R.  17,  9  N.  Y.  Supp.  313. 

Therefore  a  request  to  charge  that  the 
trespasses  complained  o\  occurred  duritig  a 
demise  of  the  premises,  and  proceeding 
upon  the  conclusion  of  law  that  an  injunc- 
tion nisi  cannot  be  awarticd  to  the  re- 
mainderman until  the  expiration  of  the 
demise,  is  not  law,  and  should  be  denied. 
Macy  V.  Metropolitan  El.  R.  Co.,  12  A'.  ]'. 
Siipfi.  804,  59  Hun  365,  36  N.  V.  S.  A'.  245 ; 
affirmed  in  128  A^.  Y.  624,  28  .V.  E.  Kcp.  485. 

Rental  dan-.ages  to  abutting  property, 
caused  by  the  constrnc'.ion  and  operation 
of  an  elevated  railway,  accruing  during  the 
lifetime  of  a  life  tenant,  are  personal  assets 
and  pass  to  the  executor  or  administrator 
of  the  life  tenant,  and  cannot  be  recovered 
by  the  next  of  kin.  Parct  v.  New  York  El. 
K.  Co.,  28/.  &^  S.  {N.   Y.)  441. 

Where  a  female  plaintiff  wishes  to  sue 
for  injuries  to  property,  caused  by  the  con- 
struction and  operation  of  an  elevated 
road  in  the  street,  and  it  appears  that  her 
interest  in  thw  premises  is  that  of  a  life 
tenant  with  a  condition  that  she  sh'^-  'd  not 
remarry,  the  owners  of  the  fee  should  be 
made  parties,  that  the  daniancs  recoverable 
may  be,  apportioned  according  to  the  inter- 
est of  the  respective  parties.  Bach  v.  New 
York  El.  R.  Co.,  60  Hun  128,  38  N.  Y.  S. 
R.  421,  14  yV.  J'.  Slip/).  620.—  Following 
Sommer  v.  New  Yor'-  El.  R.  Co.,  60  Hun 
1 48. 

7U,  Assignability  of  rifjlit  of  ac- 
tion.— A  claim  for  damagf^s  to  real  prop- 
erty caused  by  the  construction  and  opera- 
tion of  an  elevated  railroad  in  the  street,  is 
not  within  the  N.  Y,  Code  Civ.  Pro.  ?  1910. 
providing  that  actions  for  the  recovery  of 
damages  for  personal  injuries  are  not  as- 
signable, /iirch  v.  Metropolitan  El.  R.  Co., 
15  l\ilv  453,  8  .V.  Y.  Supp.  325,  29  N.  Y. 
a   R.  318. 

The  easements  of  light,  air,  and  access  in 
the  street  arc  but  incidents  of  the  abutting 
proi)erty,  and  are  appurtenant  thereto,  and 
pass  l)y  a  con^'eyance  of  the  proi)erty. 
Therefore  a  grantor  of  an  abutting  lot  can- 
not reserve  to  iiiniself  the  right  to  sue  for 
damages  after  he  has  conveyed  the  lot,  nor 
to  enjoin  the  operation  of  an  elevated  rail- 
road. The  right  to  maintain  such  action  is 
4  D.  R.  D.— 20. 


in  the  owner  of  the  fee.  Footc  v.  Manhat- 
tan  R.  Co.,  36  A^  1'.  i'.  A'.  119,  58  Hun  478, 
12  N.   Y.Siipp.  516. 

80.  Mortjjaffor  after  foroolo.snre.— 

Prior  to  1878,  when  defendant's  i-oad  was 
constructed,  plaintiff  had  given  a  mortgage 
upon  her  property,  which.  In  December, 
1879,  was  foreclosed  and  the  premises  sold. 
This  action  was  commenced  in  March  fol- 
lowing, llehl,  that  plaintitT's  right  of  action 
for  injuries  sustained  while  she  had  the  title 
was  personal  to  her  and  did  not  pass  with  it 
on  the  foreclosure  sale,  nor  was  she  divested 
thereby  of  her  right  of  action  ;  and  that 
the  fact  that  the  judgment  here  would  be 
no  bar  to  a  right  of  action  by  the  purchaser 
on  such  sale  for  damages  accruing  after  he 
acquired  title,  did  not  destroy  or  modify 
the  effect  of  the  acquiescence  of  defendant 
in  the  theory  upon  which  the  case  was 
tried,  and  that  it  was  concluded  thereby. 
Porter  v.  Metropolitan  El.  R.  Co.,  120  N.  Y. 
284,  24  A'.  E.  Rep.  454,  30  N.  Y.  S.  R.  938. 
—  Following  McFadden  v.  Johnson,  72 
Pa.  St.  335 ;  Losch's  Appeal,  109  Pa  St.  72  ; 
King  V.  Mayor,  etc.,  of  N.  Y.,  102  N.  Y.  172. 

81.  Corporation  ownin{^  abuttinf^ 
property.— The  owner  of  property  abut- 
ting upon  a  street  in  New  York  city,  opened 
under  the  act  of  1807,  has  a  right  of  prop- 
erty in  the  street  and  a  right  to  insist  that 
the  street  be  devoted  to  street  uses ;  aiul 
the  construction  and  maintenance  of  an 
elevated  railrcad  in  the  street  is  incon- 
sistent with  the  use  of  the  street  as  a  street, 
and  entitles  such  owner  to  damages  and  an 
injunction  ;  and  this  rule  applies  to  a  sur- 
face street  railway  company  owning  prem- 
ises abutting  on  such  street.  Third  Ave. 
R.  Co.  v.  AVtc  York  El.  R.  Co.,  19  ANi.  N. 
Cas.  {N.  Y.)  2C1.— Following  Lalir  v. 
Metropolitan  El.  R.  Co.,  104  N.  Y.  268. 

The  fact  that  such  surface  street  r.iilway 
company  is  a  corporation  does  not  authorize 
the  state  to  appropriate  its  property  without 
compensation;  neither  does  the  fact  that 
such  lands  are  not  needed  for  the  purposes 
of  its  road  authorize  an  elevated  railway 
company  to  appropriate  them  without  com- 
pensation. Third  Ave.  R.  Co.  v.  New  York 
El.  R.  Co.,  \c)Alil>.  N.  Cas.  {A'.  Y.)  261. 

/>.  Personal    Representatives  —  Trustees  — 
Heirs. 

82.  In  {general. —  A  cestui  que  trust 
caimot  sue  an  elevated  railway  for  damages 
to  abutting  real  estate,  unless  the  trustee 
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who  holds  the  legal  title  refuses  to  sue. 
Lindheim  v.  Manhattan  R.  Co.,  22  N.  V. 
Supp.  685,  68  Hun  122,  52  A'.  }'.  S.  R.  34. 

Where  the  beneficiary  sues  in  his  own 
name,  an  allegation  in  the  com|)laint  that 
the  trustee  had  decilined  to  be  made  a  plain- 
tifl,  and  was  tlieretore  made  a  defendent,  is 
not  sufficient  to  show  that  the  trustee  re- 
fused to  bring  the  action  ;  and  where  it 
appears  that  the  action  is  brought  by  attor- 
neys not  selected  by  the  beneficiary,  the 
trustee  has  a  right  to  refuse  to  allow  the  use 
of  his  name  as  a  plaintilT.  Lhtdheiin  v. 
Manhattan  R.  Co.,  22  JV.  V.  Supp.  O85,  68 
J! tin  122,  52  A^  Y.  S.  R.  34. 

A  person  owning  a  moiety  of  certain 
premises  declined  to  become  a  piaiiitifl  in 
an  action  against  an  elevated  railway  for  an 
injunction  and  for  damages,  and  was  made 
a  defendant,  and  after  his  death  a  motion 
was  made  to  bring  in  his  personal  repre- 
sentatives. They  did  not  appear  on  the 
motion,  and  were  made  defendants  at  the 
election  of  the  company.  At  the  trial, 
after  the  plaintiff  had  rested,  the  company 
moved  to  dismiss  on  the  ground  of  a  defect 
of  parties,  in  that  the  co-defendants  were 
only  trustees,  and  that  the  remainderman 
should  have  been  brought  in.  It  appeared 
that  the  company  knew  of  the  interest  of 
the  remainderman  at  the  time  it  elected 
to  bring  in  the  representatives  as  defend- 
ants, but  did  not  raise  the  question  either 
by  answer  or  demurrer.  Held,  that  the 
motion  to  dismiss  was  too  late.  Knapp  v. 
New  York  El.  R.  Co.,  53  A^.  Y.  S.  R.  571,  4 
Jl/i'sc.  408,  24  A'.  Y.  Supp.  324. 

83.  Personal  representative  as 
trustee  for  devisees.  —  The  owner  of 
property  abutting  om  a  street  on  which  an 
elevated  railway  was  built  died  after  the 
construction  of  the  road,  leaving  a  will  by 
which  he  devised  the  premises  to  his  exec- 
utors in  trust.  Held,  that  an  action  was 
maintainable  by  them  to  recpver  damages 
at  least  to  the  extent  of  the  diminution  of 
tlie  rental  value  of  the  property  caused  by 
the  road  after  the  death  of  the  testator; 
that  they  represented  all  the  rights  their 
testator  could  have  assorted  prior  to  his 
death,  and  the  remedy  then  existing  was 
not  lost  or  impaired  by  his  death.  Morti- 
mer v.  Manhattan  R.  Co.,  129  A'.  1'.  81,  29 
N.  E.  Rep.  5,  41  N.  Y.  S.  R.  122 ;  affirming 
37/.  <S-  5.  579.  37  A'.  1'.  S.  R.  970,  14  A^.  Y. 
Supp.  952.  —  Following  Pappenhcim  v. 
Metropolitan  El.  R.  Co..  128  N.  Y.  436. 


In  such  a  case  the  executors  and  trustees 
are  entitled  to  recover  in  one  action  such 
losses  as  resulted  to  the  rental  value  of  the 
property  during  their  testator's  lifetime,  and 
also  such  as  have  resulted  since  the  testa- 
tor's death— the  former  as  executors  and 
the  latter  as  devisees  in  trust.  Knox  v. 
Metropolitan  El.  R.  Co.,  58  Hun  517,  36  N. 
Y.  S.  R.  2,  12  X.  Y.  Supp.  848;  affirmed 
in  128  A'.  I'.  625,  mem.,  40  N.  Y.  S.  R.  157, 
28  X.  E.  Rep.  485. 

Where  lands  arc  held  by  tenants  in  com- 
mon, the  executrix  of  one  of  the  tenants 
niav  join  with  the  other  tenants  in  an  action 
against  an  elevated  railway  for  injuries  for 
maintaining  its  road  in  the  street,  and  claim 
damages  as  executrix  fur  injuries  during 
the  lifetime  of  her  testator,  and  may  re- 
cover as  devisee  for  injuries  since  tlie  testa- 
tor's death.  MiCrea  v.  Xeiv  York  El.  R. 
Co.,  13  JJafy  {X.  Y.)  302.— Applied  in  San- 
ders V.  New  York  El.  K.  Co.,  15  Daly 
3S8,  7  N.  Y.  Supp.  641,  27  N.  Y.  S.  R.  795. 

A  devisee  does  not  acquire  by  the  devise 
the  right  to  recover  for  injuries  to  the 
rental  value  of  the  real  estate  which  hap- 
pened prior  to  the  vesting  of  title  under  the 
devise.  The  right  of  action  is  a  personal 
asset  accruing  to  the  owner  upon  the  hap- 
pening of  the  injury.  Gri.m'old  v.  Metro- 
politan El.  R.  Co.,  122  X.  Y.  102,  640,  25  A'. 
E.  Rep.  331,  33  jV.  Y.  S.  R,  232,  642 ;  modi- 
fy im^r  14  Daly  484.  \lX.  V.  S.  R.  350. 

84.  Heirs  may  sue  in  tlieir  own 
rij>:lit. — Where  the  owner  of  abutting  prop- 
erty, who  leased  it  before  the  road  was 
built,  dies  intestate,  or  having  devised  the 
land,  the  right  to  damages  accruing  after 
his  death  goes  with  the  title  to  his  heirs  or 
devisee,  not  to  his  personal  representatives. 
Kernochan  v.  Xt"iv  York  El.  R.  Co.,  50  Ant. 
(S^  E>tj>:  R.  Cas.  317,  128  A^.  Y.  559,  29  X.  E. 
Rep.  65,  41  X.  /.  S.  R.  no;  affirming  27  /. 
6^  5.  561,  36  A^.  Y.  S.  R.  434. 13  A^.  F.  Supp. 
624. 

One  of  three  tenants  in  common  died, 
leaving  a  widow  and  heirs  at  law.  In  an 
action  to  recover  damages  to  the  premises 
caused  by  defendant's  road,  and  for  an  in- 
jimction,  the  witlow  was  joined  as  a  plain - 
tiiT,  as  administratrix  of  her  husband,  to 
recover  the  damages  which  accrued  prior 
to  his  death,  and  individually  with  respect 
to  her  dower  interest.  The  company  de- 
murred on  the  ground  of  misjoinder  of 
parties.  Held,  that  the  demurrer  was  prop- 
erly overruled  ;  that  the  plaintiils,  other  than 
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the  widow,  being  the  owners  of  the  fee,  as 
tenants  in  common,  were  necessary  parties, 
and  that  she  was  properly  joined  as  plaintiff, 
having  an  interest  both  individually  and  as 
administratrix.  Shepard  v.  Manhattan  R. 
Co.,  \\7  N.  V.  442,  23  A'. /i.  A'e/>.  30,  27  A'.  V. 
5.  A'.  705;  affirming  24  A^  Y.  S.  R.  185,  25 
/.  &*  S.  5,  5  A'.  1'.  Siipp.  189. 

c.  Subsequent  Purchasers. 

85.  In  H'o»t*i">'' — Where  the  owner  of 
projierty  alTc(  led  by  an  ilUf^al  structure 
sells  and  conveys  the  absolute  fee,  the  ven- 
dee takes  it  with  all  the  easements  appur- 
tenant to  the  premises,  and  all  the  rights  of 
a  general  owner,  and  these  ni;iy  not  be  in- 
terfered with  without  compensation ;  and 
so  he  may  maintain  an  action  to  reccjver 
damages  accruing  after  his  purchase,  or  to 
restrain  the  continuance  of  the  trespass. 
Pappenhcim  v.  Mt-tropolitan  El.  R.  Co.,  50 
Am.  &*  Eng.  R.  Cas.  260.  128  A'.  V.  436,  28 
A'.  E.  Rep.  518,  40  iW.  v.  S.  R.  445  ;  affirm- 
ing  27  J.  <S-»  S.  576,  36  A'.  Y.  S.  R.  1024,  13 
A'.  )'.  Siipp.  955.— Ai'i'KOVKi)  IN  Hughes 
V.  Metropolitan  El.  K.  Co.,  130  N.  Y.  14. 
Foi.LOWKi)  IN  Mortimer  v.  Manhattan  R. 
Co.,  129  N.  Y.  81  ;  Stcrry  v.  New  York  El. 
R.  Co.,  3  Silv.  Apr.  599.  Quoted  in 
Thompson  v.  Manhattan  R.  Co.,  130  N.  Y. 
360.  —  IVerfclinan  v.  Manhattan  R.  Co.,  16 
^^''6'  355.  32  A'.  1'.  >!>■.  R-  682,  II  A".  Y. 
Si(pp.66;  reversed  in  \-},i,  N.  F.  613,  mem., 
45  N.  Y.  S.  R.  936,  31  i\.  E.  Rep.  629. 
— Criticising  Pappenhcim  v.  Metropolitan 
El.  R.  Co.,  7  N.  Y.  Supp.  679.  Quoting 
Glover  V.  Manhattan  R.  Co.,  19  J.  &  S.  i. 
Rkvikwing  Sanders  v.  New  York  El.  R. 
Co.,  15  Daly  38S. 

A  plaintiff  bringing  such  action  need  not 
connect  his  title  by  a  continuous  chain  with 
those  owning  a  lot  at  the  time  the  road 
was  built.  Proof  that  he  is  in  possession 
nndcr  a  recorded  deed  claiming  the  fee  to 
the  lot  raises  a  presumption  of  title;  and 
especially  is  this  so  where  the  company  is 
proceeding  to  condemn  such  street  ease- 
ments. IVer/elman  v.  Manhattan  R.  Co., 
16  Daly  355,  32  A^.  Y.  S.  R.  682,  11  A^  Y. 
Supp.  66;  reversed  in  134  A'.  1'.  613,  mem., 
45  A'    J'.  -^^  R-  936,  31  A'.  E.  Rep.  629. 

Ill  such  case  plaintiff  may  recover  for  loss 
of  the  rental  value  of  the  premises  during 
the  running  of  a  lease  which  was  made 
after  the  road  was  built,  and  unexpired  at 
the  lime  that  plaintiff  purchased.     Werjel- 


tnan  v.  Manhattan  R.  Co.,  16  Daly  355, 
32  A'.  Y.  S.  R.  682,  II  A'.  Y.  Supp.  66; 
reversed  in  134  A'.  1".  013,  mem.,  4^  A\  1'. 
S.  R.  936,  31  A^.  E.  Rep.  629.  Bischoff  v. 
New  York  El.  R.  Co.,  138  i\.  Y.  257,  52  N. 
Y.  S.  R.  374,  33  jV.  E.  Rep.  1073;  affirming 
46  A'.  Y.  S.  R.  863,  18  A'.  Y.  Supp.  865.— 
Applying  Kernochan  v.  New  York  El.  R. 
Co..  128  N.  Y.  559. 

The  fact  that  a  plaintiff  purchases  a  lot 
after  an  elevated  railroad  in  the  st'cet  has 
been  built  and  is  in  operation,  and  erects  a 
building  thereon  with  a  view  of  using  it  for 
a  certain  business,  does  not  prevent  him 
from  nuiintaining  an  equitable  action 
against  the  maintenance  and  operation  of 
such  road,  nor  from  recovering  the  dimin- 
ished rental  value  of  the  property  at  any 
time  until  the  company  acquires  a  prescrip- 
tive right  to  use  the  road,  where  he  has 
constructed  his  building  so  as  to  avoid  the 
injurious  effects  of  the  road  so  far  as  pos- 
sible. American  Bank  A'ote  Co.  v.  A'e7t/ 
York  El.  R.  Co..  27  /.  &>  S.  175,  13  A'.  J'. 
Supp.  626,  37  N.  Y.  S.  R.  885  ;  modified  in 
29  N.  E.  Rep.  302,  41  A'.  Y.  S.  R.  531.— 
Following  Tallman  v.  Metropolitan  El.  R. 
Co.,  121  N.  Y.  119;  Campbell  z/.  Seaman,  63 
N.  Y.  568. 

In  an  action  to  recover  damages  for  in- 
juries to  plaintiff's  property  abutting  on  a 
street,  the  fee  to  which  is  in  the  city,  the 
evifience  showed  that  the  construction  of 
defendants'  road  was  commenced  in  Jidy, 
1878.  The  premises  were  then  owned  by 
one  E.,  who,  in  December  of  that  year,  sold 
and  conveyed  them,  and  to  his  title  [)laintiff 
claimed  to  have  succeeded  in  November, 
1881.  Upon  cross-examination  of  one  of 
the  grantees  of  E.,  defendants  drew  foith 
evidence  to  the  effect  that  they  bought  and 
owned  the  lot,  that  the  other  grantees  con- 
veyed to  him,  and  that  he  became  the  sole 
owner.  Defendants  also  introduced  in  evi- 
dence a  mortgage  executed  by  E.,  and 
proved  that  he  purchased  it  in  1878.  No 
question  was  raised  as  to  plaintiff's  title, 
and  no  request  wns  made  for  a  finding  that 
she  liad  no  title,  or  that  title  was  in  an- 
other; but  defendants  excepted  to  a  finding 
of  title  in  plaintiff.  Held,  that  the  finding 
could  not  be  said  to  be  without  evidence  to 
sustain  it.  Hughes  v.  Metropolitan  El.  R. 
Co.,  40  A'.  Y.  S.  R.  587.  130  N.  Y.  14,  28 
A'.  E.  Rep.  765;  affirminir  29  A'.  J'.  S.  R. 
516. 

In  such  a  case  proof  that  tlie  light,  air, 
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and  access  had  been  interrupted  by  the 
road  for  three  years  before  plaintifl  acquired 
till'.',  and  that  ilie  company  had  instituted 
proceedinj^s  to  condemn  the  property,  is 
not  sullicient  to  rebut  a  presumption  of 
title  in  plaintill.  Hughes  v.  Metropolitan 
El.  R.  Co.,  40  A^.  K  a.  R.  5S7,  130  N.  V.  14, 
28  iV.  £.  Rep.  765  ;  affirming  29  N.  V.  S. 
R.  516. 

Plaintifl  acquired  title  to  property  afteran 
elevated  railroad  had  been  built  in  a  street, 
opened  under  the  New  Yorl<  act  of  1S13. 
ilis  grantor  was  the  owner  oi  the  premises 
and  in  possession  at  the  time  that  the  road 
was  built.  Neltl,  that  the  grantor  had  an 
easement  in  the  street  of  light,  air,  and  ac- 
cess appurtenant  to  his  lot,  and  this  cast 
the  burden  upon  the  company  to  show  that 
they  had  given  due  compensation  for  the 
taking  of  such  easement;  in  the  absence  of 
such  evidence  the  presumption  would  be 
that  the  company  was  wrongfully  holding 
the  easement.  Watson  v.  Metropolitan  El. 
R.  Co.,  25/.  &»  S.  364,  29  A^.  V.  S.  R.  513,  8 
N.  V.  Supp.  533. 

80.  Daiuat^es  to  the  fee. — A  sub- 
sequent purchaser  of  premises  after  an  ele- 
vated railroad  has  been  constructed  is  en- 
titled to  recover  at  least  the  fee  damages 
resulting  from  the  maintenance  and  oper- 
ation of  the  road  after  the  conveyance. 
Sterry  v.  New  York  El.  R.  Co.,  3  Silv.  App. 
{N.  V.)  599,  129  A^.  F.  619,  mem.,  41  A'^.  V. 
S.  R.  119,  29  N.  E.  Rep.  68  ;  affirming  36  A^. 
Y.  S.  R.  1023,  14  A^.  Y.  Supp.  958.— Fol- 
lowing Pappenheim  v.  Metropolitan  El.  R. 
Co.,  1 28  N.  Y.  436,  40  N.  Y.  S.  R.  445. 

One  buying  premises  after  an  elevated 
railway  has  been  built  in  the  street  in  front 
of  it  may  maintain  an  action  for  an  injunc- 
tion and  to  recover  damages,  although  the 
evidence  shows  that  he  paid  a  diminished 
price  therefor.  Korn  v.  A'ew  York  El.  R. 
Co.,  39  A^.  Y.  S.  R.  322,  60  Hun  583,  15  N. 
Y.  Supp.  10.— Following  Glover  v.  Man- 
hattan R.  Co.,  19  J.  &  S.  I  ;  Werfelman  v. 
Manhattan  R.  Co.,  32  N.  Y.  S.  R.  683. 

87.  Irrevocable  license  by  (he 
yraiitor.— In  an  action  by  an  abutting 
owner  against  an  elevated  railway  to  re- 
cover damages  for  an  interference  with  his 
street  easements,  the  court  found  that  the 
road  was  constructed  and  operated  under 
some  "estate,  license,  or  authority  "derived 
from  plaintiff's  predecessor  in  title  ;  and  it 
appeared  that  plaintiff  held  under  a  deed 
conveying  the  premises  "  in  the  condition 


in  which  the  same  now  are."  Held,  that 
this  showed  an  abandonment  of  the  ease- 
ment by  the  owner,  which  became  an  irrev- 
ocable license  as  to  the  company  after  it 
had  acted  thereon  in  constructing  its  road. 
Hoch  v.  Manhattan  R.  Co.,  yj  N.  Y.  S.  R. 
200,  59  Hun  541,  13  A^.  Y.  Supp.  633. 

88.  Premises  c«»nvejetl  peiideiite 
lite. — An  abutting  owner  sued  an  elevated 
railway  company  to  recover  damages  caused 
by  the  construction  and  operation  of  the 
road  and  for  an  injunction  to  restrain  the 
further  operation  of  the  road.  Pending  the 
suit  he  conveyed  the  premises,  but  reserved 
the  right  of  action  for  any  damages  up  to 
the  time  of  conveyance,  but  did  not  reserve 
the  right  to  convey  any  easement  to  the 
company  upon  payment  of  future  damages. 
Held,  that  he  was  only  entitled  to  judgment 
for  past  damages,  and  was  not  entitled  to 
an  injunction,  and  the  suit  should  have 
been  retained  for  the  purpose  of  awarding 
such  damages  only.  Domschke  v.  Metropoli- 
tan El.  R.  Co.,  74  Hun  iAi,  26  A^.  Y.  Supp. 
840,  I II 7.  57  A^.  Y.  S.  R.  189.  Van  Allen 
V.  New  York  El.  K.  Co.,  i\  N.  Y.  S.  R.  767, 
22  A^.  Y.  Supp.  704,  3  Misc.  53. 

S.,  the  former  owner,  brought  an  action 
at  law  to  recover  damages  for  the  perma- 
nent depreciation  in  value  of  his  premises  ; 
he  having  died  before  trial,  the  action  was 
revived  in  favor  of  his  executors,  and  a 
judgment  was  rendered,  against  the  objec- 
tion of  defendants,  forthe  permanent  as  well 
as  the  temporary  damages.  Subsequently 
S.'s  will  was  held  to  be  invalid ;  plaintiff 
purchased  the  premises  in  question,  and  in 
this  action  a  judgment  was  rendered  which 
awarded  the  injunction  prayed  for,  unless 
defendants  paid  the  permanent  damages  as 
fixed.  Held,  no  error;  that  upon  the  death 
of  S.  intestate,  the  property  in  suit,  with  the 
easements  annexed,  vested  at  once  in  his 
heirs  at  law,  and  thereafter  all  damages 
accruing  belonged  to  them  and  their  suc- 
cessors in  title,  and  they  were  entitled  to 
recover  the  same,  although  erroneously  in- 
cluded in  the  former  judgment.  Mitchell  v. 
Metropolitan  El.  R.  Co.,  134  A^.  ]'.  11,31 
A'.  E.  Rep.  260.  45  A^.  ]'.  .S'.  R.  318;  affirm- 
ing 31  A^.    I'.  .S.  R.  625,  9  A^  Y.  Supp.  829. 

80.  Reservation  of  ri{;ht  of  action 
by  grantor.— Where  a  deed  conveying  a 
lot  fronting  on  a  street  in  which  an  elevated 
railroad  is  built  reserves  to  the  grantor  all 
right  of  action  for  injuries  to  the  property 
to  the  time  of  the  transfer,  a  grantee  is  not 
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entitled  to  a  remedy  against  the  company 
where  it  is  found  as  a  fact  that  the  fee 
value  of  the  property  has  not  been  dam- 
aged since  the  conveyance.  Spcrbs.  Metro- 
politan El.  K.  Co.,  41  N.  V.  S.  A'.  155,61 
Nun  539,  16  A'.  V.  Sttpp.  392.— Disapproved 
IN  Jordan  v.  Metropolitan  El.  R.  Co., 44  N. 
Y.  S.  R.  828,  18  N.  y.  Supp.  205  ;  Smith  v. 
New  York  El.  R.  Co.,  44  N.  Y.  S.  R.  875,  18 
N.  Y.  Supp.  132.  Distinguished  in  Rich 
V.  Manhattan  R.  Co.,  46  N.  Y.  S.  R.  673. 

A  lot  fronting  on  a  street  on  which  an 
elevated  railroad  had  been  constructed  was 
conveyed,  and  at  the  same  time  an  inde- 
pendent, unrecorded  contract  was  enitred 
into,  reserving  "  all  right,  claim,  and  de- 
mand heretofore  accrued  or  arising,  or  which 
may  hereafter  arise  or  accrue,  to  either  of 
the  parties  to  this  agreement  against  any 
and  every  corporation,  person,  or  persons 
for  or  by  reason  of  the  erection  and  build- 
ing and  maintaining  of  the  elevated  rail- 
road, as  at  present  constructed  "  in  front  of 
the  premises,  and  the  right  "to  sue  for, 
collect,  compromise,  compound,  and  receive 
to  his  own  use  and  to  release  and  discharge 
any  and  every  such  claim  now  existing  or 
hereafter  to  arise "  by  reason  of  such  ele- 
vated railroad.  Held,  that  a  purchaser  from 
the  grantee  was  not  bound  tiiereby ;  and  it 
constituted  a  mere  personal  contract,  bind- 
ing only  on  the  immediate  parties,  and  a 
subsequent  purchaser  might  bring  an  i.  luit- 
ahle  action  against  the  road.  Foote  v. 
.Maiiluxttan  R.  Co.,  36  A'.  1'.  S.  R.  119,  58 
Jliin  478,  12  iV.  y.  Supp.  516. 

It  appeared  that  plaintiff  owned  the  fee 
<'t  half  the  street;  that  after  issue  was 
joined  he  conveyed  the  premises,  reserving, 
however,  all  damages  to  said  property 
"caused  or  to  be  caused  by  the  present, 
past,  or  future  maintenance  and  operation  " 
of  the  railway  on  said  street;  also  "all  the 
fee  and  easement "  in  said  street  "  hereto- 
fore or  hereafter  occupied  and  invaded  "  by 
said  road.  The  judgment  awarded  dam- 
ages for  past  injuries  and  also  restrained 
the  oiieration  of  the  railroad  until  defen- 
dant paid  the  fee  damages  as  fixed,  //e/tf, 
no  error;  that  as  plaintiff  had  retained  the 
title  to  the  rights  and  casements  appro- 
priated and  also  to  the  fee  of  the  street,  he 
was  entitled  to  preventive  relief,  and  the 
court  as  a  court  of  equity  thus  having  juris- 
diction for  this  purpose,  had  power  to 
award  the  past  damages.  McGcan  v.  Met- 
ropolitan FA.  R.  Co.,  133  JV.    v.  9,  30  N.  E. 


Rep.  647,  44  N.  Y.  S.  R.71;  affirtntngy)N. 
V.  S.  R.  341,  14  A^.  V.  Supp.  761,  27  /.  6- 
S.  472.— Following  Henderson  v.  New 
York  C.  R.  Co.,  78  N.  Y.  423. 

There  were  no  separate  findings  as  to  the 
pernument  damages  to  the  fee  of  the  street 
and  to  the  property  conveyed  by  plaintiff. 
Held,  as  the  right  to  damages  to  botli  re- 
mained in  the  same  person,  separate  find- 
ings were  unnecessary  ;  that  as  equity  would 
not  permit  defendant  to  nuiintain  its  struc- 
ture without  paying  the  damages  to  the  ad- 
jacent property,  and  as  plaintiff's  grantee 
was  estcjpjied  by  the  reservation  in  his  deed 
from  claiming  any  part  thereof,  its  recovery 
here  was  proper.  McGean  v.  Metropolitan 
El.  R.  Co.,  133  A^  Y.  9,  30  A^.  E.  Rep.  647. 
44  N.  Y.  S.  R.  75  ;  affirming  39  ^V.  Y.  S.  R. 
341,  14  A^.  Y.  Supp.  761,  27/.  (S-»  S.  472. 

//  seems  that  liad  plaintiff's  right  to  en- 
join the  operation  of  the  road  and  recover 
the  permanent  damages  passed  with  the 
transfer  of  the  premises,  the  provision  of  the 
N.  Y.  Code  relating  to  a  transfer  of  interest 
after  suit  brougiit  (§  756)  would  apply,  and 
the  action  would  proceed  as  if  the  convey- 
ance had  not  been  made,  unless  the  court 
directed  the  grantee  to  be  made  a  party. 
McGean  v.  Metropolitan  El.  R.  Co..  133  N. 
Y.  9,  30  N.  E.  Rep.  647,  44  A'.  Y.  S.  R.  7$  ; 
affirming  39  A^.  J'.  S.  R.  341,  14  A^.  Y.  Supp. 
761, 27  7.  &•  S.  472. 

//  seems,  also,  this  question  may  not  be 
presented  for  the  first  time  on  the  trial,  but 
should  be  presented  by  motion  or  supple- 
mental pleading.  McGean  v.  Metropolitan 
El.  R.  Co.,  133  A^.  1'.  9,  30  N.  E.  Rep.  647, 
44  N.  Y.  S.  R.  75  ;  affirming  39  N.  Y.  S.  R. 
341,  14  A'.  Y.  Supp.  761,  27/.  &^  S.  472. 

In  case  defendant  had  no  means  of  know- 
ing of  the  transfer  until  disclosed  on  the 
trial,  if  he  desired  to  have  the  successor  in 
interest  brought  in,  he  might  and  should 
liave  moved  that  the  trial  be  arrested  until 
tiie  necessary  steps  for  that  purpose  could 
be  taken.  McGean  v.  Metropolitan  El.  R, 
Co.,  133  A.  Y.  9,  30  A'.  E.  Rep.  647,  44  N.  Y. 
S.  R.  75;  affirming  39  A'.  }'.  S.  R.  341,  14 
A^.  Y.  Supp.  761.  27  /.  &>  S.  472. 

As  to  whether  the  owner  of  real  property 
abutting  on  a  street  whidi  is  injuriously 
affected  by  an  unlawful  structure  on  the 
street  can  convey  the  entire  premises  and 
reserve  to  himself  the  right  to  maintain  an 
action  in  equity  to  restrain  the  contiimance 
of  the  structure,  or  for  the  recovery  of  per- 
manent damages  to  the  property  by  reason 
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of  its  maintenance,  qucere.  McGcan  v. 
Metropolitan  El.  R.  Co.,  133  N.  V.  9,  30  A''. 
E.  Rep.  647,  44  A^.  Y.  S.  R.  7S\  affirming 
39  A'.  Y.  S.  R.  341,  14  A^.  Y.  Supp.  761,  27 
/.  &^  S.  472. 

90.  Substitution  of  purchaser  ns 
a  party  i>en<Ieiit<5  lito.  —  Where  a  lot 
owner  brinjjs  an  equitable  action  against  an 
elevated  railway  company,  and  conveys  the 
premises  and  assij^ns  to  the  purchaser  his 
claim  for  damages,  the  court  has  power  to 
substitute  the  purchaser  as  plaintiff,  but  the 
power  may  be  exercised  or  not  at  the  dis- 
cretion of  the  court.  Scnft  v.  A/a/i/iattan 
R.  Co.,  25  /.  A-  S.  417,  29  A^.  Y.  S.  R.  519, 
9  A^.  Y.  Supp.  304,  24  ^I6l>.  IV.  Cas.  64. 

In  exercising  such  discretion  tiie  court 
may  impose  the  condition  that  the  proceed- 
ings already  had  in  the  action  be  set  aside, 
and  that  the  several  causes  of  action  be 
separated  and  tried  separately.  Senft  v. 
Maii/iattan  R.  Co.,  25/.  &^  S.  417,  9  N.  Y. 
Supp.  304,  24  Abb.  JV.  Cas.  64,  29  iV.  Y.  S. 
R.  510. 

d.  Lessor  and  Lessee. 

91.  I^essee  not  entitled  to  per- 
petual injunction.— Plaintiff  held  abut- 
ting property  under  a  lease  for  a  term  of 
years,  witli  a  contingent  right  of  renewal 
for  another  term  of  twenty-one  years.  Held, 
that  it  was  error  to  award  liim  a  perpet- 
ual injunction.  The  restraint  should  have 
been  only  during  the  existence  of  his  lease  ; 
and  upon  its  being  extended  for  another 
term,  another  injunction  might  issue. 
Welsh  V.  Ne70  York  El.  R.  Co.,  16  Daly  515, 
12  A'-  Y.  S  pp.  545,  3S  N.  Y.  S.  R.  35. 
0.7'  "  ofiol'tan  El.  R.  Co.,  3  Misc. 
■■\\,   I-:  A'.   '  .       i:.  7. 

;<;:.  ?inv»  -..t's  to  the  leaseliohl— 
!it«:'<«^v«  r:-  ^  t^ssee. — //  seems  that 
where  i.  !  -;  »-  executed  prior  to  the  con- 
struction of  the  road,  the  lessee  is  the  party 
entitled  to  maintain  the  action.  Kernochan 
V.  New  York  El.  R.  Co.,  50  Am.&^  Eiit^r,  /'. 
Cas.  317,  128  A^.  Y.  559,  29  N.  E.  Rep.  65, 
41  A^.  Y.  S.  R.  no;  affirming  27  /.  &*  S. 
561,  36  A^.  Y.  S.  R.  434,  13  A^.  Y.  Supp.  624. 
—  Followed  in  Kearnev  v.  Metropolitan 
El.  R.  Co.,  129  N.Y.  76.  ' 

The  lessee  of  a  building  fronting  on  a 
street  in  which  an  elevated  railway  is  built 
is  entitled  to  recover  the  diminished  rental 
value  caused  by  the  construction  and  oper- 
ation of  the  road  during  the  term  of  the 
lease.    Day  v.  New  York  EL  H.  Co.,  23  A^. 


Y.  Supp.  179,  52  A^.  Y.  5.  ./?.  319,  3  Misc. 
616,  mem.  Barrett  v.  Manhattan  R.  Co.,  44 
A^.  Y.  S.  R.  185,  63  Hun  630,  18  A'.  Y.  Supp. 
71.— Distinguishing  Hine  v.  New  York 
EI.  U.  Co.,  37  N.  Y.  S.  R.  606.  Revifaving 
Conkling  v.  Manhattan  R.  Co.,  36  N.  Y.  S. 
R.  124. 

At  the  time  of  the  construction  of  an 
elevated  railway  plaintiffs  held  leases  on  4 
lots  with  provisions  for  renewal  for  two 
subsequent  terms.  After  the  construction 
of  the  road  and  at  the  close  of  the  first 
term  plaintiffs  took  a  renewal  of  5  leases 
instead  of  4,  having  erected  5  buildings, 
merely  as  a  matter  of  convenience,  in  parti- 
tion between  themselves.  Held,  that  the 
estate  created  by  the  original  leases  was 
not  thereby  destroyed  so  as  to  defeat  a 
right  to  recover  damages  caused  by  the 
road.  Wit  mark  v.  New  York  El.  R.  Co., 
27  N.  Y.  Supp.  777.  57  N.  Y.  S.  R.  Soi. 

9;$.  Diminution  of  rental  value- 
Recovery  by  lessor. — An  owner  of  prop- 
erty in  the  city  of  New  York  abutting 
on  a  street  through  which  an  elevated 
railroad  has  been  built,  without  having 
acquired  his  easements  therein,  may  recov- 
er damages  for  depreciation  in  the  ren- 
tal value  tliereof  caused  by  the  construc- 
tion and  operation  of  the  road,  while  such 
premises  are  in  the  actual  possession  of 
tenants  occupying  under  lease  from  iiim. 
Mortimer  v.  Manhattan  R.  Co.,  129  N.  Y. 
?,\,2gN.  E.  Rep.  5.  41  N.  Y.  S.  R.  122 ;  a/- 
firming  27  /.  &•  S.  579,  37  A'.  Y.  S.  R.  970, 
14  A^.  Y.  Supp.  9152.— Following  Kerno- 
chan V.  New  York  El.  R.  Co.,  128  N.  Y.  559. 
—Barrett  v.  Manhattan  R.  Co.,  44  N.  Y.  S. 
R.  185,  63  Hun  630,  18  A'.  Y.  Supp.  71. 
Conkling  v.  Manhattan  R.  Co.,  36  A'.  Y.  S. 
R.  124,' $8  Hun  611,  12  A^.  Y.  Supp.  846  — 
Following  Mortimer?/.  Manhattan  R.  Co., 
29  N.  Y.  S.  R.  262.— Reviewed  in  Barrett 
V.  Manhattan  R.  Co.,  44  N.  Y.  S.  R.  185.  63 
Hun  630,  18  N.  Y.  Supp.  71. — Cornell  v. 
New  York  El.  R.  Co.,  37  A^.  Y.  S.  R.  624,  1 3 
A^.  Y.  Supp.  $11.  Eitspatrick  \.  Ne'd'  York 
El.  R.  Co.,  43  N.  Y.  S.  R.  360,  62  //////  62  r , 
17  N.  Y.  Supp.  943.  Johnston  v.  Manhat- 
tan R.  Co.,  39  A^.  Y.  S.  R.  127,  60  Hun  583. 
14  A^.  Y.  Supp.  897.  Mortimer  v.  New 
York  El.  R.  Co.,  44  A^.  Y.  S.  R.  692,  63  Hun 
629,  18  A^.  Y.  Supp.  2.  Mulford  v.  Metro- 
politan El.  R.  Co.,  12  N.  Y.  Supp.  929,  36  A^ 
Y.  S.  R.  51.— Following  Werfelman  v. 
Manhattan  R.  Co.,  11  N.  Y.  Supp.  66; 
Johnston  v.   Manhattan    R.  Co.,  11  N.   Y. 
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Supp.  68. — Nooneyv.  Ne^v  York  El.  R,  Co., 
43  N.  V.  S.  A'.  360,  62  Nun  622.  17  A'.  V. 
Supp.  III.  Ottinger  v.  New  York  El.  R. 
Co.,  39  iV.  Y.  S.  R.  339,  60  Huh  5S3,  15  A'.  1'. 
Suf>/>.  18.— Applying  Hine  v.  New  York 
Kl.  H.  Co.,  36  Hun  293  ;  Macy  v.  Metropoli- 
tiin  HI.  K.  Co.,  36  N."y.  S.  R.  z.^i.—Suarea 
V.  Manhattan  R.  Co.,  39  N.  Y.  S.  R.  49S.  60 
////«  584,  1 5  A",  Y.Supp.2z\. — Applying 
Macy  V.  Metropolitan  EI.  R.  Co.,  36  N.  Y. 
S.  K.  245.  Rkviewing  Mortimer  v.  Man- 
hattan R.  Co.,  29  N.  Y.  S.  R.  26i.—Sta-ry  v. 
AVt£'  York  El.  R.  Co.,  3  Siht.  App.  599, 
129  A.  Y.  619,  mem.,  41  N.  Y.  S.  R.  119, 
29  A'.  E.  Rep.  68 ;  affirming  36  A'.  Y.  S. 
R.  1023,  14  A^  )'.  Supp.  958. — Following 
Kernociian  v.  New  York  El,  R,  Co.,  128  N. 
Y.  559,41  N,  Y.  S.  R.  no. 

Tiie  construction  of  an  elevated  railway 
in  a  city  street  without  having  acquired  the 
casements  therein  of  an  al)uiting  owner,  if 
it  fliminishes  the  rental  value  of  his  prop- 
erty, is  an  injury  to  the  inheritance,  and 
although  theowner, after  sucli  construction, 
has  leased  his  premises,  he  may  maintain, 
ami  has  the  exclusive  right  to  maintain,  an 
action  for  the  damages  sustained — i.e.,  for 
the  diminution  in  the  rental  value  caused 
by  the  construction  and  operation  of  the 
railroad  during  the  period  in  which  the 
])reniises  were  in  the  actual  occupation  of 
tenants  under  the  lease.  Kcrnochan  v.Neiv 
York  El.  R.  Co.,  50  Am.  &^  Eng.  R.  Cas.  317, 
128  A^.  ]'.  559,  29  A'.  E.  Rip.  65,  41  N.  Y.  S. 
R.  no;  affirming  27  J.  &>  S.  561,  36  A^.  Y. 
S.  R.  434,  13  A'.  Y.  Supp.  624.  — Appliku 
i.\  BischofI  V.  New  York  El.  R.  Co.,  138  N. 
Y.  257.  Followed  in  Mortimer  v.  Man- 
hattan R.  Co.,  129  N.  Y.  8r,  41  N.  Y.  S.  R. 
122;  Stcrry  7/.  New  York  El.  R.  Co.,  3  Silv. 
App.  599.  Qijoifii  IN  S[)erl)  v.  Metropol- 
itan El.  R.  Co.,  50  X.  V.  S.  R.  204. 

Where,  at  the  iinc'  of  the  construction  of 
an  elevated  railroad,  the  abutting  premises 
were  in  the  possession  of  tenants  for  a  term 
of  years,  and  about  the  time  the  corpora- 
tion began  to  operate  the  road  plaintilT  exe- 
cuted new  leases,  without  having  entered 
into  possession,  at  rentals  reduced  because 
of  the  interference  with  his  easements  in 
the  street— //.f/</,  that  he  was  entitled  to  re- 
cover the  damages  to  the  inheritance — i.e., 
the  fliminution  of  the  rental  value.  Hine 
v.  Xew  York  El.  R.  Co.,  128  A^.  Y.  571,  29 
X.  K.  Rep.  69,  41  A^.  Y.  S.  R.  1 17  ;  affirming 
59  Ilun  625,  37  A^.  Y,  S.  R.  606,  13  A^.  Y. 
Supp.  510. 


A  party  who  is  the  owner  of  record,  or 
by  written  instrument,  of  premises,  may 
maintain  an  action  against  an  elevated  rail- 
way in  his  own  name  ;  and  what  pnv^ite 
arrangement  he  may  have  outside  of  his 
paper  title  with  third  parties  is  a  matter  of 
no  consequence  to  the  defendant.  A'orn  v. 
Alt-tropolitan  El.  R.  Co.,  37  A'.  1'.  ..V.  R.  597, 
%<)Hun  505,  13  /V.  ]'.  Supp.  518;  affiirmai  in 
129  X.  Y.  648,  mem.,  41  X.  Y.  S.  R.  949,  29 
A'.  E.  Rep.  1032. 

Under  N.  Y.  Code  Civ.  Pro.  §  1665,  pro- 
viding thai  "a  person  seised  of  an  estate 
in  remainder  or  reversion  may  maintain  an 
action  for  an  injury  tt)  tlie  inheritance,  not- 
withstanding any  intervening  estate  for  life 
or  for  years,"  a  purchaser  of  the  fee  may 
recover  damages  to  the  rental  value,  though 
the  premises  were  leased  at  the  time  of  his 
pu'chase  and  in  possession  of  the  lessee, 
who  thereafter  pa\'s  rent  to  tlie  purchaser. 
A'orn  v.X'fTc'  York  El.  R.  Co.,  39  A'.  Y.  S. 
R.  322,  60  Hun  583,  15  X.  Y.  Supp.  10. — 
Reviewing  Mortimers.  Manhattan  R.  Co., 
29  N.  Y.  S.  R.  262. 

!>-(.  Iteleasv  IVoiii  tenant  tu  land- 
lord.— A  lessee  of  premises  released  to  the 
lessor  all  interest  in  the  street  in  which  the 
premises  are  situate,  and  in  any  easements 
appurtenant  thereto,  which  were  assigned 
or  transferred  by  the  lease,  or  which  the 
lessee  had  or  owned,  or  which  were  taken  or 
appropriated  by  the  defendant  elevated 
railroad  company.  Thereupon  the  lessor 
brought  an  equitable  action  against  the 
company,  and  it  was  contended  that  the 
judgment  should  only  operate  from  the 
expiration  of  the  lease.  Held,  that  inde- 
pendent of  the  release  the  lessor  had  a  riglit 
to  maintain  the  action  under  N.  Y.  Code 
Civ.  Pro.  §  1665,  providing  that  a  person 
seised  of  an  estate  in  reversion  or  remain- 
der may  maintain  an  action  for  an  injury  to 
the  inlieritance,  notwithstanding  anv  inter- 
vening estate  for  life  or  for  years.  Macy  v. 
Metropolitan  El.  R.  Co.,  36  A'.  Y.  S.  A'.  245. 
59  Hun  365,  12  A'.  Y.  Supp.  S04 ;  affirmed  in 
128  A'.  1'.  624,  pnem.,  40  A'.  I'.  ^V.  R.  157. — 
Distinguishing  Newman  v.  Metropolitan 
El.  R.  Co.,  118  N.  Y.  625,  30  N.  Y.  S.  R. 
36;  Kenkele  7'.  Manhattan  R.  Co.,  55  Hun 
400,  29  N.  Y.  S.  R.  95  —Applied  in  Ot- 
tinger V.  New  York  El.  R.  Co.,  39  N.  Y.  S. 
R.  339,  60  Hun  583,  15  N.  Y'Supp.  18; 
Suarez  v.  Manhattan  R.  Co.,  39  N.  Y.  S.  R. 
498,  60  Hun  584,  15  N.  Y.  Supp.  224. 

In  such  case  the  release  by  the  lessee  to 
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the  lessor  of  the  former's  iiuerest  in  the 
casements  in  the  street  was  valid.  It  sim- 
ply operated  to  reinvest  such  easements  in 
the  lessor,  and  did  not  act  as  a  severance 
of  the  easements.  A/ac^  v.  Metropolitan 
El.  R.  Co.,  36  N.  Y.  S.  R.  245,  59  Hull  365. 
\2  N.  V.Sitpp.  804;  ajjlrmcd  in  128  A'.  Y. 
624.  mem.,  40  ^V.  Y.  S.  R.  1 57. 

9."».  Assi^ifiiee  «>1"  h'use  may  reeovor, 
— Prior  to  the  construction  of  defendants 
elevated  railroad  in  a  street  in  the  city  of 
New  York,  premises  abuttinjj;  on  said  street, 
then  a  vacant  lot,  were  leased  to  one  S.  for 
a  term  of  years,  the  lessor  covenantinjj; 
that,  if  durin<^  said  term  the  lessee  erected 
upon  said  lot  a  building  of  a  ciiaracter  de- 
scril)ed,  she  woulii  at  the  expiration  of  the 
term  pay  tiic  value  of  the  same  or  f;rant  a 
renewal  for  another  term.  The  lessee  built 
upon  said  premises  and  thereafter  assigned 
the  lease  to  plaintiff,  who  took  possession 
and  has  since  then  been  in  possession. 
After  the  construction  of  defendants'  road, 
and  upon  the  expiration  of  the  term,  the 
lessor,  in  accordance  with  the  covenants 
of  the  lease,  executed  to  plaintifl  a  new 
lease  which  contained  similar  provisions  as 
to  renewal  and  the  purchase  of  the  building 
on  the  premises.  In  an  action  to  restrain 
the  operation  of  said  road  and  for  damages, 
the  court  granted  the  injunction,  unless 
defendant  paid  a  sum  fixed  as  the  value  of 
the  easements  appropriated  or  interfered 
with,  and  awarded  damages  for  injuries  to 
the  property  during  tiie  six  years  preceding 
the  commencement  of  tiiis  action.  Held, 
no  error;  that  plaintiffs  title  and  right  of 
possession  date  from  the  assignment  of  the 
lease  to  him  ;  that  the  new  lease  must  be  re- 
garded as  simply  a  continuation  of  the  prior 
one;  that  plaintiff  for  the  purposes  of  the 
case  was  to  be  construed  as  the  owner  of  the 
building,  and  was  entitled  to  recover  such 
sum  as  represented  its  diminished  rental 
value  caused  by  the  construction  and  oper- 
ation of  the  road.  Kearney  v.  Metropolitan 
El.  R.  Co.,  129  N.  Y.  76,  29  A'.  E.  Rep.  70, 
41  A^.  Y.  S.  R.  119;  affirming  27  /.  &>  S. 
563,  37  N.  Y.  S.  R.  892,  13  N.  Y.  Supp.  608. 
Plaintiff  was  entitled  to  damages  for  the 
period  during  which  the  premises  were 
leased  by  him  to  subtenants.  Kearney  v. 
Metropolitan  El.  R.  Co.,  129  A^.  Y.  76,  29  A^. 
E.  Rep.  70,  41  A',  Y.  S.  R.  119;  affirming 
27/.  &^  S.  563,  37  A^.  Y.  S.  R.  892,  13  A^.  Y. 
Supp.  608.— Following  Kernochan  f.  New 
York  El.  R.  Co.,  128  N.  Y.  559. 


The  distinction  pointed  out  between  this 
case  and  that  of  a  tenant  holding  under  a 
lease  executed  after  the  construction  of  the 
road.  Kearney  v.  Metropolitan  El.  R.  Co., 
129  A'.  Y.  76,  29  A'.  /:.  Ret).  70,  41  A'.  1'.  .S'. 
R.  119;  ajjlrmiiii^  27  /.  &-  S.  563,  37  A'.  Y. 
S.  R.  S92,  13  N.   Y.  Supp.  608. 

4.  Rules  of  Pleading. 

90.  In  general.— A  complaint  against 
an  elevated  railway  charged  that  the  com- 
pany erected  a  station  on  a  certain  avenue, 
and  tiiat  it  was  an  unlawful  a|)pr()prialion 
of  plaintiff's  property,  in  that  tlic  station 
was  constructed  of  wood.  It  appeared  that 
the  company  had  no  legal  right  to  con- 
struct wo(jden  stations.  Held,  sufficient  to 
authorize  a  judgment  abating,  or  directing 
the  removal  of  the  station.  Forth  v.  Man- 
hattan R.  Co.,  1 1  N.  Y.  Supp.  633,  26  /.  6^ 
S.  366. 

An  abutting  owner  cannot  recover  dam- 
ages to  his  property  from  the  construction 
and  operation  of  an  elevated  railway  in  the 
street,  after  his  action  was  begun,  unless  he 
serve  a  supplemental  complaint.  Third 
Ave.  R.  Co.  V.  New  York  El.  R.  Co.,  19 
Abb.  N.  Cas.  (A'.  1'.)  261.— Distinguish- 
ing Henderson  v.  New  York  C.  R.  Co.,  78 
N.  Y.  423. 

When  the  taking  of  an  abutting  owner's 
easement  in  the  street  for  the  purposes  of 
an  elevated  railway  is  properly  pleaded, 
and  denied  in  the  answer,  this  puts  plain- 
tiff's title,  which  is  real  property,  in  issue, 
within  the  meaning  of  the  N.  Y.  Code  Civ. 
Pro.  §  3228,  providing  that  the  plaintiff 
shall  recover  costs  where  "  a  claim  of  title 
in  real  property  arises  upon  the  pleadings," 
where  plaintiff  has  recovered  a  verdict  for 
six  cents  damages.  Jones  v.  Metropolitan 
El.  R.  Co.,  27  /.  6-  6".  437.  14  A^.  K.  Supp. 
632,  39  ^V.  Y.  S.  R.  177- 

97.  Answer— Insnffleicnt  denial. — 
In  an  action  for  past  damages  sustaitied  by 
an  abutting  owner  by  the  construction  and 
operation  of  an  elevated  railway  and  for  an 
injunction,  the  complaint  alleged  "  that 
grease,  oil,  and  water  drop  from  passing 
trains  and  fall  on  the  street  in  front  of 
plaintiff's  premises."  The  answer  denied 
that  grease,  oil,  water,  cinders,  or  otiier  ob- 
jects fell  from  passing  trains  "  to  any  con- 
siderable extent,  or  to  such  an  extent  as  to 
result  in  money  damages  capable  of  ascer- 
tainment." Held,  that  the  answer  was  not 
a  sufficient  denial,  and  therefore   it    was 
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proper  to  find  that  such  things  fell  as 
charged  in  the  complaint.  Coniclins  v. 
MniiluJian  R.  Co.,  36  A'.  Y.  S.  R.  124,  58 
}lun  611,  12  A'.  Y.  Supp.  846. 

{>8.  Aiiunidiiiciit  of  complaint.— 
A  husband  and  wife  owned  certain  premises 
as  tenants  by  the  entirety,  abutting  on  a 
street  in  which  an  elevated  railway  had 
been  built.  The  husband's  given  name  was 
Louis,  and  they  had  one  son  whose  name 
was  Louis  E.  After  the  death  of  the  hus- 
band an  action  was  commenced  against  the 
company  in  the  name  of  the  wife  and 
another,  whose  given  name  was  designated 
as  Louis.  Before  service  of  summons  and 
complaint  the  wife  died.  Held,  that  it  was 
proper  to  permit  an  amendment  allowing 
the  son,  Louis  E.,  to  continue  the  action  in 
his  name,  upon  allegation  that  he  was  the 
person  originally  intended  as  co-plaintifT. — 
/■////•  V.  Manhattan  R.  Co.,  15  IMfy  479,  24 
/m.  jV.  Cas.  81,  18  Civ.  Pro.  141,  8  A^.  Y. 
Siipp.  327,  29  A''.  V.  S.  R.  1 53. 

IM).  3Ii>yoiiitler  of  causes  of  action. 
— A  cause  of  action  growing  out  of  a  tort 
cannot  be  united  with  one  growing  out  of 
contract.  So  where  an  elevated  railway 
company  has  given  bond  with  sureties  to  an 
abutting  property  owner  to  pay  all  damages 
assessed,  such  abutting  owner  cannot  unite 
a  cause  of  action,  ba^ed  upon  the  bond, 
with  one  for  damages  for  the  wrongful  con- 
struction and  operation  of  the  road,  //art 
V.  Metropolitan  El.  R.  Co.,  15  Daly  391,  7 
A'    Y.  Supp.  753,  27  N.   Y.  S.  R.  813. 

100.  Surplusage.— The  ordinary  equit- 
able actions  against  elevated  railways  are 
based  upon  the  continuing  trespass  of  the 
company,  and  not  upon  the  theory  that  the 
construction  and  operation  of  the  road  are 
a  nuisance.  Therefore  where  a  complaint 
charges  that  the  road  constitutes  a  nuisance 
it  may  be  treated  as  surplusage,  and  the 
action  proceed  as  for  a  trespass,  without 
compelling  the  plaintiff  to  elect  whether  he 
will  proceed  in  an  action  for  trespass  or  for 
a  nuisance.  Ottinger  v.  New  York  El.  R. 
Co..  43  A^.  K.  S.  R.  817.  63  Hun  631,  17  N. 
Y.Supp.  912. 

5.  Evidence. 
a.  In  General. 

101.  Materiality  and  competency. 

—(I)  IV/ien  admissible. — At  the  trial  of  an 
action  to  recover  accrued  or  past  damages 
to  real  estate,  caused  by  the  construction 


and  operation  of  an  elevated  railroad,  and 
tried  while  condemnation  proceedings  re- 
lating to  the  same  property  are  pending,  it 
is  proper  to  admit  evidence  as  to  noise, 
though  such  evidence  is  not  admissible  in 
the  condemnation  proceedings ;  and  it  is 
not  error  to  refuse  to  instruct  the  jury  to 
consider  the  ellect  of  tlieir  verdict  on 
the  question  of  fee  damages,  /lood  v. 
Brooklyn  El.  R.  Co.,  75  Hun  601,  27  A'.  ]'. 
Supp.  662. 

Where  it  appears  that  the  premises  for 
which  plaintiff  seeks  daniages  have  been 
leased  as  a  whole,  and  sublet  by  the  ten- 
ants, evidence  as  to  how  they  were  occu- 
pied, and  the  amount  of  the  rent,  is  compe- 
tent and  material.  Laaarus  v.  Metropolitan 
El.  R.  Co.,  53  A^.   1'.  .S'.  A".  31,  69  Huu  190. 

Where  a  witness  has  already  testified  to 
the  physical  elTects  of  the  building  and 
operation  of  an  elevated  railway  upon 
plainiitT's  property,  it  is  error  to  exclude 
the  further  question  whether,  as  a  matter 
of  fact,  the  construction  and  operation  of 
trains  interfered  with  business,  or  whether 
he  had  noticed  any  difTiculty  attending  the 
delivery  of  goods  in  the  rear  of  the  building. 
Lazarus  v.  Metropolitan  El.  A'.  Co.,  53  A.  Y. 
S.  R.  31,  69  //un  190. 

(2)  When  inadmissible. — It  is  not  an  ob- 
struction of  access  to  a  property  abutting 
on  a  street  where  there  is  an  overhead  rail- 
road, that  persons  with  wagons  or  carriages 
might  be  deterred  from  approaching  the 
property  from  fear  that  their  horses  would 
be  frightened  by  the  trains  above  them. 
Jones  V.  Erie  &'  IV.  V.  R.  Co.,  151  /\t.  St. 
30,25  At  I.  Rep.  134. 

Where  the  complaint,  in  an  equitable 
action  against  an  elevated  railway,  contains 
no  allegation  of  negligence  in  the  manage- 
ment of  the  road,  it  is  improper  to  allow  a 
plaintiff  to  introduce  evidence  tending  to 
show  that  his  house  had  been  set  on  fire 
from  something  which  came  in  at  the  win- 
dows, where  it  is  left  uncertain  as  to  the 
origin  of  the  fire.  A/undorf  v.  A'ew  York 
El.  R.  Co.,  62  Hun  465,  42  A'.  Y.  S.  R.  439, 
17  A'.   Y.Supp.  124. 

Where  an  abutting  owner  seeks  an  in- 
junction and  damages  against  an  elevated 
railway  company,  it  is  improper  to  allow 
witnesses  to  testify  as  to  the  manner  and 
extent  of  the  injury  to  other  property 
since  the  road  was  constructed,  where  such 
property  is  in  no  way  connected  with  plain- 
tiff's.   Sixt/i   Ave.  R.  Co.  v.  Metropolitan 
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El.  R.  Co.,  56  Hun  182,  30  A'.  Y.  S.  K.  521. 
9  N.  V.  Supp.  207. 

(3)  Illustrations.  —  A  bank  corporation 
sued  an  elevated  railway  company,  and 
claimed  damages  for  loss  of  rent  of  the 
basement  of  their  building,  which  was  oc- 
cupied by  a  safe  deposit  company.  At  the 
trial  the  defendant  sought  to  prove  tiiat 
oflicers  of  the  bank  corporation  owned 
stock  in  the  safe  deposit  company.  Held, 
that  such  evidence  was  properly  excluded, 
in  tiie  al)sence  of  anything  to  show  that  the 
safe  deposit  company  obtained  any  advan- 
tages in  tile  way  of  rent,  by  reason  of  the 
bank  otTicers  being  stockholders  therein. 
Metropi'titan  Sav.  Haitk  v.  Neiv  York  El. 
K.  Co.,  66  Hi/n  633,  50  A^.  Y.  S.  A\  447,  21 
A'.   Y.  Sitpp.  286. 

After  a  lengthy  cross-examination  of 
plaintiff  to  show  that  he  liad  notice  of  the 
construction  of  the  railroad,  and  took  no 
proceedings  against  the  company,  and  that 
he  liad  used  the  road  as  a  me;ins  of  travel 
between  liis  residence  and  his  place  of 
business,  counsel  for  defendant  asked  the 
witness  the  following  question  :  "And  dur- 
ing all  this  time  you  were  reserving  your 
objections.?"  when  the  court  interposed  and 
sail! :  "You  have  gone  far  enough  on  that 
point.  You  can  ask  no  more  questions  on 
these  points,"  to  which  the  counsel  for  the 
defendant  duly  excepted.  Hild,  that  the 
question  was  entirely  irrelevant  and  imma- 
terial. Koss  V.  Manhattan  El.  A\  Co.,  29 
A'.   Y.  S.  A\  517,  8  A^.   Y.  Supp.  495. 

In  an  action  against  an  elevated  railway 
for  loss  of  rentals,  the  plaintilT  only  claimed 
for  some  three  years.  At  the  trial  it  was 
sought  to  introduce  evidence  of  the  number 
of  buildings  erected  on  the  street,  as  tend- 
ing to  show  its  prosperity  from  a  date  long 
anterior  to  the  time  damages  were  claimed, 
down  to  the  time  of  the  trial.  Held,  that 
anything  relating  to  the  prosperity  of  the 
street  between  the  time  covered  by  the  suit 
and  the  time  of  trial  was  immaterial  and 
inadmissible.  Sternber^ier  v.  Metropolitan 
El.  R.  Co.,  49  iV.  Y.  's.  A\  231,  20  A^  Y. 
Supp.  857,  2  Misc.  113. 

In  an  action  to  recover  damages  for  in- 
juries to  plaintiff's  property  arising  from 
the  building  and  maintaining  of  defendant's 
elevated  road  in  front  thereof,  it  appeared 
that  plaintiff  bought  the  property  of  one  R. 
in  1888  for  $11,000,  eight  years  after  the 
road  went  into  operation.  R.  had  bought 
it  in  1886  from  one  N.  fof  $10,000,  and  N. 


had  bought  it  in  1867  for  §10,000.  Plain- 
t  ill's  witnesses  testified  that  values  flur*  j- 
ated  greatly  between  1867  and  1879,  the 
date  of  the  commencement  of  defendant's 
road,  reaching  their  highest  point  in  1873, 
and  lowest  in  1877.  Held,  that  the  sales 
mentioned  afforded  no  basis  for  ascertain- 
ing whether  the  price  paid  by  plaintilf  in 
1888,  or  that  paid  by  R.  in  1886,  was  less 
than  the  market  value  of  the  property  be- 
fore the  road  was  built.  Coo/:  v.  .\'e7u  York 
El.  R.  Co.,  52  A'.  }'.  S.  A\  253,  22  A^  ]'. 
Supp.  yep.  3  Mise.  248. 

lOli.  Itiirdeii  ol"  proof.  —  Where  an 
elevated  railway  company  sets  up  the  de- 
fense that  the  presence  of  its  road  lias  in- 
creased the  fee  and  rental  value  of  plain- 
tiff's properly  more  than  it  has  damaged  it, 
the  burden  of  proof  is  on  the  company  to 
establish  surli  fact.  Struthers  v.  Ne'M  York 
El.  R.  Co.,  54  N.  Y.  S.  K.  7S5,  5  Misc.  239, 
25  A'.  Y.  Supp.  81. 

While  to  entitle  an  abutting  owner  to  re- 
cover damages  for  injuries  to  his  real  es- 
tate, arising  from  the  building  and  mainte- 
nance of  an  elevated  railroad  in  a  street,  he 
must  prove  that  his  property  has  either  de- 
creased in  value  by  reason  of  the  road,  or 
that  its  value  has  not  increased  as  it  would 
have  done  if  the  road  had  not  been  built; 
and  while  the  mere  fact  that  the  apprecia- 
tion of  the  land  in  the  street  through  which 
the  road  runs  has  not  been  as  great  in  pro- 
portion as  in  the  side  streets  is  n<jt  suffi- 
cient to  show  damage,  as  the  increase  in 
both  may  have  been  caused  by  the  road, 
evidence  of  such  fact  is  admissible  in  behalf 
of  plaintiff,  and  may  be  considered  in  con- 
nection with  the  other  evidence  upon  the 
qucFtion  whether  the  land  of  the  owner 
has  increased  to  the  same  extent  that  it 
would  have  done  but  for  the  presence  of  the 
road.  Becker  v.  Metropolitan  El.  R.  Co.,  131 
A^.  Y.  509,  43  A'.  Y.  S.  R.  726 ;  affirming  14 
A^.  Y.  Supp.  312.— Distinguishing  Bohm 
V.  Metropolitan  El.  R.  Co.,  129  N.  Y.  576. 
—  Followed  in  Huygins  w.  Manhattan  R. 
Co.,  I  Misc.  no.  Reviewed  in  Gerber  v. 
Metropolitan  EI.  R.  Co.,  23  N.  Y.  Supp.  166, 
52  N.  Y.  S.  R.  444. 

103.  Of  statciiiciit»  made  out  of 
court.— Where  an  abutting  owner  sues  to 
restrain  the  operation  of  an  elevated  railway 
and  for  damages,  an  unsworn  statement 
made  by  him  as  to  the  value  of  the  prop- 
erty to  a  bank  while  negotiating  a  loan  on 
the  property,  is  not  admissible  against  him. 
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SkeUy  V.  Ne-v    York  El.  R.   Co.,  27  A'.    Y. 
Stipp.  304.  57  A^.  ]'.  5.  A'.  63,  7  Misc.  88. 
104r.  l>iiiiiiiiitioii  of  rental  valiio.— 

In  the  iibsence  f)f  cvicicncc  showing  the 
rental  value  of  ()ro[)erty  before  and  after  the 
construction  of  the  road,  it  is  impossible  to 
atrinn  with  reasonable  certainty  that  an 
al)Utlin<4  owner  sustains  any  loss  of  rentals. 
Cook  V.  AV-f  York  El.  K.  Co.,  52  A'.  Y.  S. 
A'.  253,  22  /V.  K  Su/>/>.  790, 1  Misc.  248. — Re- 
viKWi.NG  Hrush  V.  Manliattan  R.  Co.,  44 
N.  Y.  S.  R.  III. 

The  etTcct  upon  the  rental  value  of  prem- 
ises physically  aflected  by  the  maintenance 
and  ojjeration  of  an  elevated  railway  is  not 
the  subject  of  expert  testimony.  Blum  v. 
Manliattan  K.  Co.,  \  Misc.  119,  48  A'.  ]'. 
5.  A'.  680,  20  N.   Y.  Supp.  722. 

Wliile  evidence  that  rental  values  have 
diminished  since  the  presence  of  the  rail- 
road is  competent,  proof  of  the  rent  of  a 
particular  house  in  anotiier  street,  not  in  the 
immcfliate  vicinity,  is  incompetent.  Golden 
\'.  Metropolitan  El.  A\  Co.,  i  Misc.  142,48 
A'.   Y.  S.  A'.  725,  20  A^    }'.  Sitpp.  630. 

F-vidence  tendinis  to  prove  that  plaintiff's 
property, fronting  on  an  avenue  in  which  an 
elevated  railway  is  i)uiit  had  appreciated  in 
value  since  the  road  was  built,  but  not  in 
the  same  proportion  as  property  upon  the 
side  streets,  anci  that  there  were  more  va- 
cancies in  the  portion  of  the  buildinij  front- 
iiifl  the  railroad  than  in  the  other  portion,  is 
sufficient  to  show  a  diminution  of  the  value 
caused  by  the  construction  and  operation 
of  the  road.  A'or/i  v.  New  York  El.  R.  Co., 
37  A'.  )'.  S.  R.  630.  59  Hun  625,  13  A^  Y. 
Supp.  514. 

Where  an  abutting  owner  seeks  damages 
from  an  elevated  railway  company,  and  has 
introduced  evidence  that  some  of  the  rooms 
in  the  building  had  not  been  rented  after 
the  road  was  built,  it  is  competent  for  the 
defendant  to  introduce  evidence  as  to  the 
amount  of  the  rent  demanded,  as  tending  to 
show  why  the  rooms  were  vacant.  Lazarus 
V.  Metropolitan  El.  R.  Co.  23  A^.  F.  Supp. 
515,  69  Hun  190. 

Plaintiff  and  defendant  entered  into  an 
agreement  stipulating  that  the  evidence  of 
real  estate  experts  should  be  limited  to 
three  on  each  side.  Heltl,  that  this  was  not 
violated  by  permitting  an  owner  of  real  es- 
tate in  the  vicinity  to  testify  as  to  the  de- 
preciation of  rents  since  the  construction  of 
the  road.  Taher  v.  New  York  El.  R.  Co., 
\\  N.  Y.  Supp.  584,  33  N.   Y.  S.  R.  706,  26 


/.   &*  S.   579;  affirmed  in  134  A'".    Y.   615, 
mem. 

After  the  plaintiff  had  testified  as  a  wit- 
ness in  his  own  behalf  as  to  the  value  of 
one  of  his  lots  and  as  to  the  price  he  would 
be  willing  to  sell  it  for,  he  was  asked  and 
permitted  to  answer  this  question  :  "  Sup- 
pose you  could  have  your  right  of  action 
against  the  elevated  railroad  conijiany  with- 
out any  impairment  of  it  and  still  sell  that 
property,  what  would  you  still  be  willing  to 
sell  it  at?  "  Held,  error.  Rookman  v.  A'ciu 
York  El.  R.  Co.,  137  A'.  1'.302,  33  A'.  /•:.  Rep. 
333,  50  N.  Y.  S.  R.  703  ;  re^'ersiiig  42  A'.  I'. 
i".  R.  958,  17  A'.  ]'.  Supp.  951. 

105.  Leases  as  evidence  of  rental 
value. — In  an  action  by  an  abutting (jwner 
against  an  elevatetl  railway  for  damages  to 
his  jjroperty,  the  agreed  rent  under  a  lease 
is  strong  evidence  of  the  real  value  of  the 
use  of  the  property.  It  is  not  conclusive 
evidence,  but  it  is  some  evidence, and  is  ad- 
missible ;  but  where  the  lease  is  properly 
executed  and  recorded,  the  presnmptif)n  is 
that  it  is  bona  fide,  and  the  burden  of  proof 
is  upon  the  defendant  to  show  tiiat  there 
was  some  separate  arrangetuent,  allowing 
the  lessees  to  pay  less  than  the  rent  called 
for  by  the  lease,  or  that  the  lease  was  never 
acted  upon.  Greenwood  v.  i}fankattan  R. 
Co.,  46  A'.  Y.  S.  R.  908,  29/.  &^  S.  253,  19  a; 
Y.  Supp.  702. 

100.  Book  entries  of  eoUection  of 
rents. — Where  an  executor  sues  for  dam- 
ages to  the  rental  value  of  property,  the 
book  entries  of  the  rents  collected  before 
the  road  was  built,  and  in  the  lifetiiue  of 
the  testator,  which  are  proved  to  be  in  his 
handwriting  or  that  of  his  son,  arc  adiuissi- 
ble  in  evidence  as  tending  to  show  that  the 
rents  had  decreased.  Greenioood  v.  Man- 
liattan R.  Co.,  46  A^.  Y.  S.  R.  908,  29  J.  (S- 
S.  253,  19  A^.   Y.  Supp.  702. 

107.  Of  rental  value  of  contiguous 
property.* — It  is  competent  for  either 
party  to  show  the  general  effect  of  the  oper- 
ation of  the  road  upon  other  premises  abut- 
ting upon  the  street,  in  the  vicinity  of  and 
similarly  situated  as  plaintiff's,  where  it  ap- 
pears that  damages  claimed  by  plaintiff,  if 
actually  sustained,  must  have  been  com- 
mon in  the  vicinity  along  the  street.  Doyle 
V.  Manhattan  R.  Co.,  128  A^.  Y.  488,  28  N. 
E.  Rep.  495,  40  A^.  Y.  S.  R.  474  ;  reversing 

*  Evidence  as  lo  increase  of  value  of  abutting 
premises  as  compared  with  property  on  other 
streets,  see  50  Am.  &  Eng.  R.  Cas.  284,  ahstr. 
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1 6  Daly  506,  35  A'.  1".  S.  K.  373.  12  A'.  1'. 
Siipp.  548,— Kkvikweu  in  Mvers?'.  Metro- 
politiiii  El.  R.  Co..  46  N.  Y.  S.  K.  196.- 
Jlitihitij^s  V.  Ibooklyn  El.  R.  Co.,  6  Misc. 
430,  27  A'.  1'.  Siipf>.'ii2.  58  A'.  )'.  .S'.  A'.  5S3. 
Jaiiiiesoii  v.  A'/nx-s  Coinit}'  EL  N.  Co.,  26  .\'. )'. 
Siipp.  127,  56  X.  ]\  .V.  A'.  187,  74  Hini  637, 
mem. — F(JI,I,<)WING  Storck  t.  Metropolitan. 
i;i.  K.  Co.,  131  N.  Y.  514,  30  X.  \L.  kep.  497. 
— S/ierivooii  v.  Mftropolilan  El.  A'.  Co.,  36 
X.  V.  S.  A\  195.  58  //loi  61 1.12  X.  ):  Sup/1. 
852  ;  ajjlrtneii  in  12S  X.  Y.  624,  viem.,  40  A'. 
V.  S.  R.  157. 

It  is  also  competent  to  prove  the  price  at 
whicli  adjoiiiinj;  property  sold  at  auction. 
ILiddot  V.  Meiropolitan  El.  R.  Co.,  75  Iliin 
63,  26  A'.  ]'.  Siipp.  995. 

Mut  /■/  sffiits  that  wliile  the  court  may  not 
confine  the  examination  to  tlie  premises  in 
cjuestion,  and  exclude  all  proof  otTered  as  to 
tlie  jjeneral  eflect  upon  other  premises,  it 
may,  in  the  e.xercise  of  its  discretion,  con- 
fine the  examination  to  premises  in  the 
vicinity,  giving  a  reasonable  range,  and  may 
limit  the  number  of  witnesses.  J)oyle  v. 
jManluUtan  R.  Co.,  128  A^  Y.  4S8,  28  X.  E. 
Rip.  495,  40  A'.  Y.  S.  R.  474;  reversing  16 
Daly  506,  35  X.  Y .  S.  R.  373,  12  X.  Y.  Siipp. 

548. 

It  is  competent  also  to  prove,  where 
plaintiff's  premises  are  fitted  and  occupied 
in  part  for  business  purposes,  the  elTect  of 
the  operation  of  the  road  upon  the  business 
and  traffic  in  the  streets.  Doyle  v.  Mail' 
hattiin  R.  Co.,  128  X.  Y.  488,  28  X.  E.  Rep. 
495,  40  X.  Y,  S.  R.  474  ;  reversing  16  Daly 
506,  35  X.  Y.  S.  R.  373,  \2  X.Y.  Siipfi.  548. 

//  seems  that  in  sucii  case  the  witnesses 
should  be  confined  mainly  to  giving  ob- 
served facts,  and  that  they  should  not  be 
pcrmiucd  to  give  mere  speculative  opinions. 
Doyle  V.  Manhattan  R.  Co.,  128  iV.  K.  488, 
28  .V.  E.  Rep.  495,  40  X.  Y.  S.  R.  474 ;  re- 
versing 16  Daly  506,  35  A'.  Y.  S.  R.  373,  12 
.V.  Y.  Siipp.  548. 

Evidence  that  since  the  building  of  the 
road  the  trade  and  business  of  the  street 
had  fallen  off,  and  the  current  of  custom 
had  largely  lessened  in  volume  and  changed 
in  character,  and  which  tended  to  show 
that,  by  reason  of  the  falling  ofl  of  business, 
rental  values  on  the  street  had  seriously 
diminished,  was  admitted.  Held,  that  such 
evidence  was  admissible  on  the  question  of 
damages,  although  such  evidence  also  es- 
tablished tliat  such  result  was  due  in  part  to 
a  tendency  of  business  to  move  uptown,  with 


which  ihc  elevated  road  had  nothing  to  do; 
and  it  is  no  objection  to  such  evidence  that 
under  it  the  decision  of  the  jury  involves 
more  or  less  of  estimate  or  opinion,  when 
all  reasonable  data  have  been  furnished  for 
their  information.  Drinker  v.  Manhattan 
R.  Co.,  30  Am.  &*  Eng.  R.  Cas.  41 8,  106  X. 
J'.  157,  12  A'.  /:.  AV/.'568,  8  X.  Y.  S.  R.  599; 
affirming  19  /.  iS^  i'.  429.— Al'l'l.lKD  IN 
Doyle  V.  Manliattan  K.  Co.,  15  Daly  473,  24 
Abb.  N.  Cas.  72,  8  N.  Y.  Supp.  323,  29  N.  Y. 
S.  R.  139.  OuoTliU  IN  Myers  v.  Metro- 
politan El.  R.  Co.,  46  N.  Y.  S.  i^.  196. 

Testimony  to  the  effect  that  the  owners 
of  other  property  on  tiic  same  avenue  with 
plaintiff's,  and  in  that  neighborhood,  had 
difficulty  in  renting  their  flats  after  the  con- 
struction of  llie  elevated  road,  is  projjcrly 
admitted,  as  tending  to  show  the  uniform 
operation  of  a  general  cause,  and  as  icMidiiig 
to  show  that  plaintiff's  loss  was  not  attribut- 
able to  his  own  neglect.  Kiih  v.  Metro- 
politan El.  R.  Co.,  26/.  &^  S.  138,  31  X.  Y. 
S.  R.  406,  9  A'.  Y.  Supp.  710. 

In  an  action  against  an  elevated  railroad 
company  l)y  an  abutting  owner  to  recover 
damages  to  an  apartment  house,  plaintiff 
gave  evidence  as  to  the  rental  value  of  a 
certain  bank  building  near  by.  Held,  that 
it  was  proper  for  the  company  to  show  in 
rebuttal  that  apartments  in  banking  build- 
ings rented  higher  than  in  other  buildings. 
Randall  v.  Xeiv  York  El.  R.  Co.,  27  X.  Y. 
Supp.  1062. 

108.  Of  special  dninages. — Itiserror 
to  introduce  evidence  of  the  amount  of 
legal  expenses  in  a  former  action  against 
the  company,  where  the  complaint  does  not 
allege  such  expenses  as  special  damages. 
Such  expenses  are  not  the  natural  conse- 
quences of  maintaining  the  road,  such  as 
are  recoverable.  Maltlage  v.  Xew  York 
El.  R.  Co.,  44  A^.  Y.  S.  R.  289.  17  A^.  Y. 
Supi>.  536. 

109.  Hearsay  evidence.— It  is  not 
competent  to  prove  by  a  witness  what  real 
estate  men  had  told  him  as  to  land  values 
in  the  vicinity;  but  a  party  cannot  complain 
of  such  evidence  where  it  is  called  out  by  a 
cross-examination  of  his  own  witness  where 
the  foundation  for  it  was  laid  by  the  direct 
examination.  Drucker  v.  Metropolitan  El. 
R.  Co.,  idN.  Y.  S.  R.  130,  73  Hun  102,  25  A^. 
Y.  Supp.  922. 

The  janitor  of  a  building  was  called  as  a 
witness  for  plaintiff,  and  testified  that  the 
tenants  of  the  building  objected  to  dirt  and 
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noise  from  defendants'  elevated  road  ;  tliat 
they  could  not  open  the  front  of  their 
houses  on  account  of  such  diit,  and  that 
sucli  objections  iiad  been  goiny  on  for  six 
or  seven  years.  Held,  that  such  evidence 
was  objectionable  as  hearsay,  and  was  im- 
properly admitted.  Saxton  v.  Ne7v  )'ork 
El.  A'.  Co.,  28  /.  &^  S.  421,  18  A^.  V.  Supp. 
1S8.  44  A'.  }'.  5.  K.  832. 

110.  A(liiiis.sioiiM  of  record.— For 
the  purpose  of  rebutting  the  presumption 
that  plaintiff  owned  the  easements  in  the 
street,  defendants  proved  that  before  she 
acquired  title  said  easements  had  been  in- 
terfered with  substantially  to  the  same  ex- 
tent as  when  the  action  was  brought.  They 
also  proved  that  proceedings  had  been  in- 
stituted to  acquire  from  plaintiff  the  right 
to  maintain  and  operate  the  road  in  frotitof 
her  premises,  and  the  court  found  that  in 
such  proceedings  plaintifT  had  been  duly 
served  and  brought  into  court,  and  that 
they  were  still  pending.  Held,  that  the  de- 
fendants' evidence  amounted  to  an  admis- 
sion that  they  occupied  the  street  in  sub- 
ordination to  plaintiff's  right  to  compensa- 
tion. Hughes  V.  Metropolitan  El.  R.  Co., 
130  A^.  Y.  14,  28  N.  E.  Rep.  765.40  A^  Y.  S. 
R.  587 ;  affirming  25/.  (S»  S.  yj^,  29  N.  E.  Rep. 
516,  8  A',  y.  Supp.  535.  American  Bank 
Note  Co.  V.  New  York  El.  R.  Co.,  50  Am.  &• 
Eng.  R.  Cas.  292.  129  A'.  Y.  252.  41  JV.  Y.  S. 
R.  531  ;  modifying  21  J.  &»  S.  175,  37  N.  Y. 
S.  R.  885,  13  N.   Y.  Supp.  626. 

111.  Of  former  tenant's  motives 
for  removing'. — In  an  action  against  an 
elevated  railroad  for  past  damages  to  plain- 
tilT's  premises,  affecting  their  rental  value, 
caused  by  the  operation  of  the  road,  the 
testimony  of  a  former  tenant  that  he  moved 
away  from  the  premises  in  question  because 
they  were  dark  and  smoky  is  competent 
and  material.  Scott  v.  Metropolitan  El.  R. 
Co.,  1  Misc.  150.  50  A^.  Y.  S.  R.  214.  21  N. 
Y.  Supp.  630,  29  Abb.  N.  Cas.  435. 

In  an  action  against  an  elevated  railway 
by  an  abutting  owner,  the  company  called 
a  former  tenant  who  testified  that  he  never 
complained  to  plaintiff  of  the  dust  and  cin- 
ders from  the  road,  and  had  not  refused  to 
pay  a  higher  rent  for  that  reason.  The 
plaintiff  was  then  recalled  and  testified  to 
conversations  that  he  had  with  witness,  in 
which  the  latter  did  make  such  complaint, 
and  did  refuse  for  the  above  reason  to  pay 
a  higher  rent.  Held,  that  the  evidence  of 
plaintiff  as  to  such  conversation  was  not 


hearsay,  but  was  admissible  for  the  purpose 
of  impeaching  the  witness.  Barrett  v.  A/an- 
hattan  R.  Co..  44  A'.  }'.  S.  R.  185,  63  Hun 
630.  18  .\.  V.  Su/>/>.  71. 

1  112.  Of  offers  to  piireimise  or  sell. 
— In  an  action  to  restrain  the  operation  of 
an  elevated  road  and  for  damages,  it  is  not 
admissible  to  introduce  evidence  of  the 
prices  at  which  adjoining  property  was 
offered  to  plaintiff  at  the  time  he  purchased. 
Leah'  V.  Metropolitan  El.  R.  Co.,  41  A'.  )'. 
5.  R.  904.  (m  Hun  613,  16  A'.  )'.  Supp.  419. 

It  is  reversible  eiror  to  allow  a  renting 
agent  wlio  had  charge  ol  the  property  be- 
fore the  construction  of  the  road,  but  who 
had  no  power  to  sell,  to  testify  as  to  an 
offer  that  was  made  to  liim  for  the  sale  of 
the  property,  which  offer  was  much  greater 
than  the  admitted  value  of  the  property 
after  the  road  was  constructed  and  in  opera- 
tion ;  and  this  is  so  though  the  trial  be  by 
the  court.  Lawrence  v.  Metropolitan  El. 
R.  Co.,  15  Daly  502,  24  Ahh.  N.  Cas.  70.  8  A'. 
Y.  Supp.  326,  29  A'.  Y.  :>■.  R.  138;  reargu- 
ment  granted  in  \6  Daly  501,32  A^.  Y.  S. 
R.  75,  10  A'.  Y.  Supp.  743. 

Plaintiff  was  the  owner  of  a  life  estate, 
and  after  a  sale  of  the  estate,  sued  an 
elevated  railway  company  for  damages  for 
a  period  of  something  over  four  years  prior 
to  the  sale.  At  the  trial  the  agreement  for 
the  sale  was  introduced  in  evidence,  and 
the  defendant  made  a  general  objection  to 
its  introduction.  Held,  that  the  document 
was  admissible  for  the  purpose  of  showing 
the  duration  of  the  plaintiff's  estate,  and 
the  period  for  which  damages  were  recover- 
able, and  also  for  the  purpose  of  showing 
that  the  cause  of  action  did  not  pass  by  the 
sale,  but  was  reserved  to  plaintitt  ;  therefore 
a  general  objection  to  its  introduction  was 
ineffectual.  Malcolm  v.  Metropolitan  El.  R. 
Co.,  36  N.  Y.  S.  /'.  741,  13  A^.  Y.  Supp.  283. 

li;j.  Evidence  of  benefits.— Defen- 
dant may  show  the  general  course  of  busi- 
ness in  the  street  and  that  the  building  of 
the  road  increased  the  business  in  the  street 
and  the  value  of  the  property  for  business 
purposes.  Doyle  v.  Manhattan  R.  Co.,  15 
Daly  473.  24  Abb.  N.  Cas.  72.  8  N.  Y.  Supp. 
323,  29  A^.  Y.  S.  R.  139. — Arpi.viNG 
Drucker  v.   Manhattan   R.   Co..   106  N,  Y. 

J  57. 

It  is  error  in  such  an  action  to  exclude 
evidence  of  benefits  resulting  from  the 
operation  of  the  road.  Sillcocks  v.  A>r</ 
York  El.  R.  Co.,  46  N.  Y.  S.  R.  671,  19  N. 


a: 


I 


\ 


r 


ill 


ii;l!: 


I,l, 


318 


ELEVATED    RAILWAYS,  114,115. 


V.  Supp.  476. — Applying  Purely  v.  Man- 
hattan El.  K.Co..  36  N.  Y.  S.  R.  43;  McGay 
V.  Manhattan  El.  R.  Co.,  40  N,  Y.  S.  R. 
668;  Welsh  v.  New  York  El.  R.  Co..  35  N. 
Y.  S.  R.  35 ;  Gray  v.  Manhattan  R.  Co.,  16 
Daly  510,  35  r..  Y.  S.  R.  32. 

The  iJHjxiniity  of  llie  railroad  and  its  sta- 
tion to  the  premises  in  (luesiion,  and  the 
extensive  Cfjniniunicaiion  with  tiie  premises 
thereby  atlorded,  are  evidence  if  Ijcneliis 
accruing  to  said  property  from  the  mainte- 
nance of  the  railroad,  and  the  reinsal  of  the 
referee  to  consider  such  is  error  sufficient 
to  grant  a  new  trial.  Xctic  v.  New  York 
El.  R.  Co.,  2  Misc.  62,  49  N.  V.  S.  A'.  349, 
20  A\  V.  Supp.  S44;  deiiyi)!^  reargumcnt  in 
I   Misc.  342,  48  iV,   J'.  ^■.  R.  723,  20  N.    Y. 

Supp.  627. 

But  proof  that  the  presence  of  defend- 
ant's road  largely  increased  the  number  of 
persons  who  passed  the  plaintilif's  premises, 
whicii  were  used  for  stores,  is  not  in  itself 
conclusive  of  the  fact  that  the  railroad  was 
an  advantage  to  the  premises  ;  tlierefote  it 
was  not  error  for  the  referee  to  find  tluit  it 
was  not.  lietjt'iiuin  v.  A'cw  York  El.  R. 
Co..  20  N.  Y.  Supp.  628,  48  .V.  F.  S.  R.  721, 
I  Misc.  138. — Distinguishing  Bohm  v. 
Metropolitan  El.  R.  Co.,  129  N.  Y.  576,29 
N.  E.  Rep.  802. 

The  fact  that  other  property  in  the  vicinity 
of  plaintiff's  -nd  in  the  side  streets  had 
been  more  tlian  proportionally  increased  in 
value  by  reason  of  defendants'  road  is  not 
material,  liohm  v.  Metropolitan  El.  R.  Co., 
50  Am.  &*  Eug.  /'  Cas.  271,  129  A^.  Y.  576, 
29  A^.  E.  Rep.  80.  .2  A^.  Y.  S.  R.  247 ;  re- 
vcrsiiti^  27/.  &^  S.  585,  38  N.  Y.  S.  R.  1025, 
14  A'.  ]'.  Supp.  950.— Explaining  Francis 
V.  Schoellkojif,  53  N.  Y.  152. 

The  avenue  upon  which  plaintiff's  lots 
abutted  was  a  wide  one,  used  principally  for 
l)usincss  purposes.  Tlie  court  was  re- 
quested, but  refused,  to  find  that  the  pres- 
ence of  defendant's  railway  and  its  stations 
near  said  lots  brought  a  great  number  of 
persons  into  the  avenue  "  and  increased  the 
trallic  in  and  upon  the  avenue  at  these 
points  in  the  neighborhood  of  said  prem- 
ises." Held,  error;  that  the  nature  and 
operation  of  the  elevated  railroads  are  so 
notorious  tiiat  the  courts  may  take  judicial 
notice  that  they  increase  the  traffic  in  such 
avenues  and  thus  generally  promote  and 
increase  the  business  therein.  Bookman  v. 
Xew  York  El.  R.  Co.,  137  N.  Y.  302,  33 
A'.  E,  Rep.  333,  50  N.  Y.  S.  R.  703;  revers- 


ing 42  N.   Y.  S.   R.  958,  17  A^.   Y.  Supp. 

95'- 

At  the  trial  of  an  action  against  an  ele- 
vated railroad  for  damages  to  plaintiff's 
property,  evidence  as  to  the  permanent  de- 
preciation in  value  was  excluded  upon  the 
defendant's  objection.  Defendant's  coun- 
sel tliereupon  suggested  that  plaintiff's  dam- 
ages should  come  down  to  the  commence- 
ment of  the  action  only,  Ijut  plaintiff's  coun- 
sel re|)lied  tliat  they  claimed  damages  for 
the  permanent  injury.  The  court  declined 
to  adopt  either  of  these  views,  and  ruled 
that  dama;j;es  for  the  permanent  injury  ccjuld 
not  be  recovered,  but  that  damages  mighi 
be  recovered  to  tlie  time  of  trial.  Neither 
party  excepted  to  this  ruling  at  the  time, 
and  the  trial  proceeded  upon  tliis  theory. 
Held,  that  by  acquiescing  in  tlie  ruling  de- 
fendant was  precluded  from  afterwards  in- 
sisting either  that  the  damages  be  assessed 
for  the  permanent  injury  or  that  they  be 
limited  to  the  time  of  the  conmiencemetit 
of  the  action,  and  that  the  court  therefore 
rightly  declined  to  permit  the  defendant  to 
introduce  evidence  that  the  value  of  the 
property  had  been  increased  by  the  erec- 
tion of  the  railroad,  and  rightly  refused  to 
instruct  at  defendani's  request  that  recovery 
could  only  be  for  the  permanent  injury  to 
plaintifT's  property.  New  York  El.  R.  Co. 
v.  Fifth  Nat.  Bank,  43  Am.  &•  Etig.  i\\  Cos. 
403,  135  LT.  S.  432.  10  Sup.  Ct.  Rep.  743-  — 
Quoted  in  O'Brien  v.  Baltimore  Belt  I^. 
Co.,  74  Md.  363. 

114.  Licatliii;;  questions. — A  witness 
for  defendant  as  to  rental  value  was  asked 
on  re-direct  examination  :  "  Have  you  not 
during  all  this  time  used  your  best  endcav(jr 
tc  get  the  best  rent  possible  ?  "  An  objec- 
tion that  the  question  was  incompetent 
was  sustained,  and  defendant  excepted. 
Held,  no  error;  that  the  question,  l)eing 
leading,  was  inadmissible.  Slernl>er<^er  v. 
Metropolitan  El.  R.  Co.,  49  A^.  Y.  S.  R.  231, 
20  A^.   Y.  Supp.  857,  2  Misc.  113. 

I).  Expert  and  Opinion  Evidence. 

115.  Ill  yenoral. — If  there  be  any  error 
in  allowing  an  expert  to  testify  as  to  the  in- 
crease in  value  of  adjoining  property  in  con- 
tiguous streets  by  percentages,  such  error  is 
cured  by  his  statement,  on  cross-examina- 
tion, of  what  the  fee  value  of  such  property 
is  in  dollars.  Roosevelt  Hospital  v.  New 
York  El.  R.  Co.,  50  A^.  Y.  S.  R.  456,  66 
Hun  633.  mem.,  21  A.  Y.  Supp.  205. 
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In  an  action  by  an  abutting  owner  against 
an  elevated  railroad  for  the  obstruction  of 
his  easement  in  the  street  light,  evidence 
that  tlie  store  in  the  building  was  so  dark- 
ened by  the  structure  that  it  was  necessary 
to  kec\i  the  gas  burning  all  the  time,  is  not 
open  to  the  objection  that  it  is  but  a  con- 
clusion and  not  a  fact.  Stanley  v.  New 
Vor/c  EL  A'.  Co.,  44  JV.  V.  S.  A\  389,  63  Nun 
629,  1 7  2V.  V.  Sitpp.  93 1 . 

A  witness  for  the  defendant  who  lived  in 
the  house  in  controversy,  testified  that  the 
raihoad  did  not  bother  liim  much  ;  that  he 
had  not  found  it  a  serious  incinivcnience  to 
living  tliere.  It  api)eared  that  the  witness 
owned  a  stable  in  the  same  street  and  in 
proximity  to  the  premises  in  question,  and 
lie  had  brought  suit  against  the  C(3mpany  for 
damages  to  the  stable ;  and  he  was  asked 
on  cross-examination,  "  How  much  do  you 
think  the  elevated  road  has  damaged  your 
stiihle?"  Held,  that  the  question  was 
proper  on  cross-examination  for  the  ])ur- 
pose  of  testing  his  accuracy,  veracity,  or 
credibility.  Malcolm  v.  Metropolitan  EL 
R.  Co.,  13  N.  y.  Supp.  2S3,  36  A'.  )'.  S.  R. 
741. 

Plaintiff's  evidence  showed  that  the  por- 
tion of  the  street  upon  which  plaintitT's 
premises  abutted  and  the  side  streets  in  the 
neighborhood  had  been  more  or  less  settled 
and  built  upon  prior  to  the  construction  of 
dci'endants'  road  ;  that  they  erected  station- 
houses  near,  which  with  the  tracks  practi- 
cally covered  over  the  whole  street  in  front 
of  said  premises,  shutting  off  much  of  the 
light  from  the  building  thereon ;  that  the 
stoppage  and  operation  of  trains  caused 
anncjyances  and  discomfort  to  the  occupant, 
and  that  the  rental  value  had  been  preju- 
dicially affected  by  the  operation  of  the 
road  ;  that  while  the  property  on  the  street 
had  increased  in  value  since  the  construc- 
ti')M  of  the  road  it  was  only  by  a  small  per- 
centage, while  pr  perty  on  the  side  streets 
and  upon  the  next  street  running  parallel 
had  neatly  doubled  in  value.  Held,  that 
the  evidence  justified  the  trial  court  in 
drawing  a  conclusion  of  damage  and  as  to 
its  amount,  and  with  those  conclusions  this 
court  could  not  interfere.  Storck  v.  Metro- 
politan El.  R.  Co.,  50  Am .  Sr'  E>i^.  R.  Ca.<t. 
2S7,  131  iV.  K.  514,  30  A'.  E.  Re/K  497.  43  -V. 
i'.  S.  R,  730 ;  ajfirmin^  27  /.  &*  S.  588,  39 
A^.  y.S.R.  263,  14  A^.'  V.  Supp.  311.-Dl.S- 
TINGUISHING  Bohm  V.  Metropolitan  El,  R. 
Co.,  129  N.  Y.  576. 


For  the  purpose  of  sho>"ing  the  perma- 
nent or  fee  damages,  plaintiff  was  permitted 
to  testify  that  certain  offers  had  been  made 
to  him  for  the  premises  before  the  construc- 
tion of  tlie  railroad.  Held,txxox  ;  that  the 
testimony  was  simply  the  declarations  or 
opinions  of  others  as  to  value;  also,  that 
for  such  a  purpose  offers  might  not  be 
proved  even  by  the  parties  making  them. 
Nine  \.  Manhattan  R.  Co.,  132  A'.  ]'.  477, 
28  ^Idb.  i\.  Ca.i.  251,  30  A'.  E.  Re/>.  9S5,  44 
N.  V.  S.  R.  633  ;  reTersif/j,^  26/.  i!-—  .s'.  377, 
33  A'.  V.  S.  R.  75S,  II  A'.  J'.  .Si//>p.  586.— 
Approving  Keller  v.  Paine,  34  Hun  167. 
Distinguishing  Harrison  v.  Glover,  72  N. 

Y45>. 

IIG.  Form  of  objection  to  <ni<'ts- 
tioiis  and  sinswer.s. — To  make  available 
an  exception  to  the  admission  in  eviilfnce 
of  the  opinion  of  a  witness  as  to  the  amount 
of  damages  to  an  abutting  owner,  caused 
by  the  construction  and  maintenance  of  an 
elevated  railroad  through  a  city  street,  the 
objection  must  be  specifically  taken  that  the 
question  calls  for  a  fact  not  provable  by 
opinion.  Accordingly  an  objection  to  a 
question  calling  for  an  opinion  as  to  the 
difference  in  value  of  the  property  with  or 
without  the  road,  that  the  evidence  called 
for  is  "  immaterial,  incompetent,  and  hypo- 
thetical, and  that  the  dilTerence  in  value 
was  not  the  measure  of  damages,"  was  in- 
sufficient. Carter  v.  A'ew  Vor/c  EL  R.  Co., 
134.V.  V.  168,  31  yV.  E:.  Rep.  514,  45  A'.  V. 
S.  R.  848;  ajjir miller  25/.  iS^  i".  (A'.  ]'.)  279, 
28  A'.  V.  S.  R.  585,  7  A^  ]■.  Supp.  67S; 
7v/iic/i  aJTit  med  14  A".   }'.  S.  R.  859. 

In  an  action  against  an  elevated  railway, 
a  witness  was  asked  whether  lie  observed 
any  effect  on  his  business  owing  to  the 
presence  of  the  elevated  road,  to  wiiich  he 
replied:  "Yes,  sir;  if  the  railroad  was  not 
there  *  *  *  I  would  be  taking  §100  a  day 
more  than  I  am  now."  Defendants  ob- 
jected to  the  answer  as  not  ies[)onsivc  to 
the  question  and  as  stating  a  coiRhision. 
It  was  claimed  that  the  witness  should  have 
stopped  after  the  words  '  Yes,  sir,"  and  that 
the  rest  of  the  answer  should  have  been 
ruled  out;  but  the  motion  to  strike  out  ap- 
plied to  the  whole  answer.  J/eld,  that  it 
was  too  broad  and  was  rightfully  overruled. 
Benjamin  v.  A'etu  Vorl'  EL  R.  Co.,  44  A'.  V. 
S.  R.  538,  17  A'.  ]-'.  Suf>p.  908,  63  J/un  C29, 

117.  Gi'iici'iil  cft(;ct  of  road  011 
property  in  the  vicinity.— (i)  Evidence 
admissible.  — \n   an  action    by  an '  abutting 
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owner  to  restrain  the  operation  of  an  ele- 
vated railway  and  to  recover  damages,  it  is 
proper  to  show  by  expert  evidence  the 
general  effect  on  neighboring  properties, 
cansed  by  tlie  operation  of  the  road.  //««- 
ier  \.  Manhattan  R.  Co.,  \\\  N.  V.  281,36 
yV.  E.  Kep.  400,  57  .V.  Y.  S.  R.  400 ;  affirm- 
ini[  19  N.  y.  Siipp.  703,  46  .V.  Y.  S.  R. 
906.  Johnston  v.  Manhattan  R.  Co.,  41  jV. 
Y.  .S'.  A'.  682,  61  Hun  627,   16  iV.   Y.  Sttpp. 

434- 

Even  though  snch  other  premises  are  not 
situate  exactly  as  plaintiff's  premises  are. 
Benjamin  v.  JVnv  York  El.  R.  Co.,  44  ^V.  Y. 
S.  R.  538,  63  Hun  629,  17  N.    Y.  Sufip.  908. 

Testimony  of  an  occupant  of  part  of  the 
pre;r,;ses  as  to  whether  the  construction 
and  operation  of  the  road  interfered  with 
liis  business  is  not  objectionable  as  calling 
for  a  conclusion,  where  the  witness  had 
already  testified  as  to  the  physical  effects 
of  the  road,  and  that  his  rent  had  steadily 
risen  until  it  had  almost  doubled.  Lazarus 
V.  Metropolitan  El.  R.  Co.,  23  AT.  Y.  Supp. 
515,  69  Hun  190. 

Evidence  of  the  effect  of  the  noise,  and  of 
tlic  construction,  maintenance,  and  opera- 
tion of  the  road  upon  the  business  carried 
on  by  plaintiff  in  his  premises  is  admissible. 
Taylor  v.  Metropolitan  El.  R.  Co.,  23  /.  6- 
>'.  555,  i4iV.  y.  S.  R.  850;  affirming  18/. 
&>  S.  311. — Following  Drucker  v.  Man- 
hattan R.  Co.,  106  N.  Y.  157. 

Evidence  on  behalf  of  an  abutting  owner 
that  the  passage  of  trains  on  defendants' 
road  and  the  emission  of  smoke  and  steam 
darkened  his  windows,  and  that  the  struc- 
ture obscured  the  light,  and  tliat  the  smoke 
and  stench  compelled  him  to  keep  his  win- 
dows closed,  and  that  the  interception  of 
sunsiiine  and  air  caused  dampness  in  the 
street  and  bad  smells,  is  jiroper.  J't-yser  v. 
Metropolitan  El.  R.  Co.,  13  Daly  (N.  ]"'.)  122. 

li  is  proper  to  admit  evidence  that  the 
rental  value  of  other  i)roperty  in  the  same 
street,  and  in  the  nei.yhboihood  of  plain- 
tiff's, has  diminished  since  defendants'  road 
was  constructed.  Myers  v.  Metropolitan 
El.  R.  Co.,  46  A^.  Y.'  S.  R.  196,  19  X.  Y. 
Supp.  223.— Quoting  Drucker  v.  Manhat- 
tan R.  Co..  106  N.  Y.  157,  8  N.  Y.  S.  R.  599. 
Rkvikwing  Dovle  v.  Manhattan  R.  Co.,  128 
N.  Y.  488,  40  N.  Y.  S.  R.  474. 

Witnesses  who  are  acquainted  with  real 
estate  rents  in  the  neighliorhood  of  plain- 
tiff's property  may  testify  as  to  the  course 
of  rents  in  general  in  the  neighborhood  of 


plaintiff's  premises  since  the  erection  of  de- 
fendant's road  and  for  a  few  years  prior 
thereto ;  and  such  evidence  is  not  open  to 
tiie  objection  that  it  is  but  opinion  evi- 
dence. Livingston  v.  Metropolitan  El.  R. 
Co.,  28  (/.  (S-  S.)  389,  44  N.  Y.  S.  R.  830,  18 
N.  Y.  Supp.  203. 

(2)  Inadmissil'le  evidence. — Testimony  of 
witnesses  examined  as  experts  in  regard  to 
value,  as  to  wliether  an  elevated  railroad 
rendered  the  premises  more  accessible  than 
they  would  otherwise  be,  was  properly  ex- 
cluded. Lazarus  v.  Metropolitan  Ei.  R, 
Co.,  23  A'.  Y.  Supp.  515,  69  Hun  190. 

It  is  proper  for  an  abutting  owner  to  in- 
troduce evidence  as  to  a  diminution  of  his 
rents,  as  tending  to  show  the  value  of  his 
property;  but  it  is  improper  to  introduce 
the  evidence  of  the  effect  of  the  road  upon 
premises  in  the  vicinity;  and  wliile  the  evi- 
dence of  experts  is  admissible  to  show  the 
diminished  value  of  plaintiff's  property,  it  is 
not  admissible  as  to  the  effect  of  the  road 
upon  other  specific  property  in  the  street. 
Peyser  v.  Metropolitan  El.  R.  Co.,  13  Daly 
(,N.   Y.)  122. 

A  claim  against  an  elevated  railway  for 
loss  of  increased  rents  cannot  be  sustained 
by  proof  that  the  rental  values  in  neighbor- 
ing streets  had  increased.  Tlie  evidence 
must  show  an  actual  loss  to  plaintiff's  prop- 
erty. Brush  V.  Manhattan  R.  Co.,  44  N.  Y. 
S.  R.  Ill,  17  A'.  Y.  Supp.  540;  affirming  26 
Alib.  N.  Cas.  73,  13  N.  Y.  Supp.  908. -Re- 
viewed IN  Cook  V.  New  York  El.  R.  Co., 
52  N.  Y.  S.  R.  253. 

A  witness  was  asked  wliether  the  road 
generally,  on  a  certain  avenue,  was  a  benefit 
to  the  business  tiiereon,  and  answered,  "  I 
think  not."  Held,  that  the  question  was 
objecti(5nabIe,  but  the  admission  of  the 
answer  was  harmless  error,  and  not  ground 
for  reversal.  Saxton  v.  Xew  York  El.  R. 
Co.,  47  N.  Y.  S.  R.  186,  19  .V.    ]'.  Supp.  746. 

118.  Value  of  pronertj  I>elore  and 
after  loeatioii  of  road.  —  Expert  testi- 
mony is  competent  as  to  the  value  of  the 
plaintiff's  property  before  the  railroad  was 
built,  and  its  present  value;  but  not  as  to 
what  would  have  been  its  value  if  the  rail- 
road had  not  oeen  built.  Sixth  Ave.  R.  Co. 
V.  Metropolitan  El.  R.  Co.,  138  A'.  1'.  548,  53 
A^.  Y.  S,  R.  181,  34  N.  E.  Rep.  400 ;  affirming 
46  A'.  Y.  S.  A".  961,  18  A'.   Y.  Supp.  939. 

Where  an  abutting  owner  sues  for  in- 
juries to  his  casements  of  light,  air,  and 
access  in  the  street,  the  testimony  of  a  real 
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estate  expert  as  to  liow  the  fee  and  rental 
value  of  neigliboring  premises  compared  in 
values  before  the  erection  of  defendants' 
road  is  admissible.  Gerber  v.  Metropolitan 
EL  R.  Co.,  23  N.  V.  Supp.  166,  3  Misc.  427. 
—  Distinguishing  Roberts  v.  New  York 
El.  R.  Co..  128  N.  Y.  455,  28  N.  E.  Rep.  486; 
Doyle  V.  Manhattan  R.  Co.,  128  N.  Y.  488, 
28  N.  E.  Rep.  495 ;  Gray  v.  Manhattan  R. 
Co..  128  N.  Y.  499,  28  N.  E.  Rep.  498. 

In  sucli  an  action,  where  a  real  estate  ex- 
pert is  called  as  a  witness  for  plaintiff,  it  is 
])roper  to  ask  him  :  "  What,  in  your  opinion, 
is  the  value  of  that  pro|)erty,  includinjj;  the 
easements  in  Second  avenue,  which  would 
i^ivc  to  the  property  the  use  of  the  whole  of 
the  street  above  the  surface.?"  Korn  v. 
Metropolitan  El.  R.  Co.,  59  Hun  505.  37  N. 
Y.  S.  R.  597,  13  N.  V.  Supp.  518;  affirmed 
in  129  A'.  ]'.  648,  mem.,  41  ^V.  Y.  S.  R.  949. 
— DiSTiNGUi.SHiNG  McGean  v.  Manhattan 
R.  Co..  117  N.  Y.  219. 

In  such  an  action,  where  complete  com- 
pensation is  sought,  a  witness  was  asked : 
"  What,  at  the  time  of  the  commencement 
of  this  action,  was,  and  at  the  present  time 
is,  the  value  of  plaintiff's  property  in  ques- 
tion, on  the  assumption  that  the  elevated 
railroad  is  not  there?"  Defendants  ob- 
jected to  the  question  as  immaterial,  incom- 
])etent,  irrelevant,  and  as  not  embracing  the 
true  measure  of  daniatjes.  The  court  ad- 
mi;  ted  the  evidence  and  reserved  the  ques- 
tion as  to  its  application.  Held,  that  the 
fact  called  for  was  material  and  relevant, 
and  was  properly  admitted  under  the  re- 
striction of  the  court.  Mitchell  v.  Metro- 
politan El.  R.  Co.,  4  Silv.  App.  82,  132  7V^. 
]'.  ?52,  30  iV.  E.  Rep.  385  ;  affirming  31  A^. 
y.  S.  R.  So,  9  A'.    ]'.  Supp.  130. 

.\   witness   for   plaintiff  was  allowed   to 

stifyas  to  the  decrease  in  the  rental  value 
01  ,,laintiff's  propertysince  the  construction 
of  defendant's  road.  The  defendant  ob- 
jected on  the  ground  that  this  was  stating 
a  conclusion  whicli  was  the  province  of  the 
jmy.  On  further  examination  he  stated 
the  value  of  the  projiorty  before  the  road 
was  built,  with  its  decreased  value  after  it 
was  built,  the  difference  being  the  amount 
that  he  had  testified  to  in  the  evidence  ob- 
jected to.  Held,  no  error  of  which  defend- 
ant could  complain.  Moore  v.  New  York 
El.  R.  Co.,  27/.  <S^  .S-.  32,  36  A^.  Y.  S.  R. 
Si,  12  A^  Y.  Supp.  552;  reversed  in  126  A'. 
1'.  671.  mem.,  27  A^.  E,  Rep.  791,  37  A'.  Y. 
S.  R.  Tj-j. 

4  D.  R.  D.-21. 


119.  Of  expert  real  estate  men.— 

The  evidence  of  real  estate  experts  is  com- 
petent as  to  the  effect  that  an  elevated  rail- 
road in  the  street  has  on  the  light,  air,  and 
access  of  an  abutting  owner.  Hinc  v.  Neiv 
York  El.  R.  Co.,  36  Hun  {N.  Y.)  293.— Dis- 
approved IN  Roberts  v.  New  York  El.  R. 
Co.,  12S  N.  Y.  455. 

But  opinions  of  real  estate  experts  as  to 
whether  the  erection  and  operation  of  an 
elevated  railroad  in  the  street  afTect  the 
fee  value  of  abutting  property  are  not  admis- 
sible. Sillcocks  v.  New  York  El.  R.  Co.,  46 
N.  Y.  S.  R.  671,  19  iV.  }'.  Supp.  476.— Ap- 
plying McGay  v.  Manhattan  El.  R.  Co.. 
40  N.  Y.  S.  R.  668;  Wallach  v.  Manhattan 
R.  Co..  40  N.  Y.  S.  R.  669;  Delaiield  v. 
Manhattan  R.  Co.,  40  N.  Y.  S.  R.  670;  Mc- 
Gean V.  Manhattan  R.  Co.,  117  N.Y.  219,  27 
N.  Y.  S.  R.  337 ;  Avery  v.  New  York  C.  & 
H.  R.  R.  Co..  121  N.  Y.  31.  30  N.  Y.  S.  R. 
471;  Roberts  v.  New  York  El.  R.  Co.,  128 
N.Y.  455.  40  N.  Y.  S.  R.  454;  Doyle  v. 
Manhattan  R.  Co..  128  N.  Y.  488,  40  N.  Y. 
S.  R.  474;  Gray  v.  Manhattan  R.  Co.,  16 
Daly  510,  35  N.  Y.  S.  R.  32. 

It  is  not  necessary  to  ^ive  direct  evidence 
of  the  value  of  plaintiff's  easements  in  the 
street  of  light,  air,  and  access.  It  may  be 
shown  by  the  evidence  of  real  estate  ex- 
perts as  to  the  depreciation  of  rentals  in 
consequence  of  the  interference  with  such 
easements  by  defendants'  road  ;  and  in  the 
absence  of  other  evidence  such  deprecia- 
tion will  constitute  the  measure  (jf  damage 
to  plaintiff's  property.  Gloi'er  v.  Manhat- 
tan R.  Co.,  19/.  (S-  .s;  (A'.  J'.)  I. 

It  is  proper  to  admit  the  opinion  of  a  real 
estate  expert  who  has  a  practical  knowl- 
edge of  the  fee  and  rental  values  of  prop- 
erty in  the  neighboriu}od,.as  to  how  they 
compared  before  and  after  the  building  of 
the  road,  and  as  to  how  such  values  com- 
pare with  those  in  neighboring  side  streets. 
Ger/ier  v.  Metropolitan  El.  R.  Co.,  52  N.  Y. 
S.  R.  444,  3  Mi.u-.  427.-D1STINGUISHINO 
Roberts  ?>.  New  York  El.  R.  Co.,  128  N.  Y. 
455,40  N.  Y.  S.  R.  454;  Doyle  .'.  Maidiattaii 
R.  Co.,  1 28  N.  Y.  48S,  40  N.  Y.  S.  R.  474; 
Gray  v.  Manhattan  R.  Co.,  128  N.  Y.  499, 
40  N.  Y.  S.  R.  47S.  Quoting  Ikcker  v. 
Metropolitan  El.  R.  Co.,  131  N.Y.  511,43 
N.  Y.  S.  R.  7^:6. 

It  is  error  to  allow  a  real  estate  broker  to 
testify  as  to  the  decrease  in  rents  and  the 
change  in  the  class  of  tenants  on  a  certain 
avenue,  and  give  it  as  his  opinion  that  such 
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decrease  and  change  are  due  to  defendants' 
elevated  road;  and  it  is  likewise  error  to 
allow  him  to  give  a  con)])arison  of  retital 
values  on  the  avenue  with  premises  on 
other  streets  where  no  road  exists.  He 
should  state  facts  instead  of  opinions  or 
inferences.  (Barrett,  J.,  dissents.)  Peyton 
V.  New  York  El.  R.  Co.,  42  N.  V.  S.  A'.  843, 
62  //k«  536,  17  .V.  v.  Siipp.  244. — Rkvikw- 
i.NG  In  re  Eysaman,  113  N.  Y.  62,  22  N.  Y. 
S.  R.  136;  Murray  v.  Great  Western  Ins. 
Co.,  4  N.  Y.  S.  R.  624. — AiM'i.iiiu  IN  Suv- 
dam  V.  New  York  El.  R.  Co.,  46  N.  Y.  S.  R. 
360. 

A  real  estate  expert  was  asked  as  to  the 
value  of  abutting  property  prior  to  the  con- 
struction of  defendant's  road,  and  answered 
that  the  property  at  one  time  was  valued  as 
high  as  §30,000,  and  further  stated  that  he 
had  offered  that  amount.  The  defendant 
moved  to  e.xcluile  the  portion  of  the  an- 
swer relating  to  the  offer  made  by  witness. 
Held,  that  the  evidence  was  not  com[)etent, 
but  its  admission,  under  the  circumstances, 
was  harmless  error.  Ross  v.  Metropolitan 
El.  R.  Co.,  25  /.  &*  S.  \12,  29  N.  V.  S.  R. 
517,  8  A',  y.  S////.  495. 

.An  expert  in  real  estate  was  called  as  a 
witness  by  plaintiffs  and  asked  to  give  his 
o[)inion  as  to  the  e.xtent  the  rental  value  of 
the  pmperty  was  diminished  per  annum  by 
tlu'  structure  and  the  pMssing  of  trains 
tlu'rcon.  This  was  objected  to  by  defend- 
ant's counsel  "as  improper,  irrelevant,  and 
immaterial,  as  assuming  that  the  property 
has  been  injured  in  that  way,  and  as  requir- 
ing the  witness  to  separate  such  injury 
from  tiiat  due  to  other  causes."  The  court 
overruled  the  objection.  Neltl,  no  error; 
that  the  objection  made  did  not  present  the 
real  objection  to  the  question — i.e.,  that  it 
s:Might  to  substitute  the  opinion  of  the  wit- 
ness for  the  judgment  of  the  jury.  Morti- 
mer V.  Miinluittan  R.  Co.,  129  A^.  V.  81,  29 
A'.  E.  Rep.  5,  41  A^.  F.  5.  /?.  122;  affirming 
21  J.  &->  S.  579,  37  A^.  Y.  S.  R.g-o,  14  A^  1'. 
Siipp.  952. 

1  tiO.  Value  of  propertj'  for  special 
purp»».ses.— Where  a  bank  sues  an  ele- 
vated railway  company  for  erecting  a  sta- 
tion in  front  of  their  banking  house,  it  is 
proper  to  submit  to  the  jury  the  question 
of  how  much  less  the  part  of  the  building 
used  for  banking  purposes  was  worth  after 
the  construction  of  defendants'  road  for 
banking  purposes.  Ei/tli  A'at.  Rank  v. 
Ne7v  York  El.  R.  Co.,  28  Eeii.  Rep.  231 ;  mo- 


tion to  dismiss  denied  in  118  [/.  S.  608,  7 
Sup.  Ct.  Rep.  23  ;  affirmed  in  43  Am.  &- 
Eng.  R.  Cas.  403,  135  U.  S.  432. — FOLLOW- 
ING Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  2  Sup.  Ct.  Rep.  719; 
Story  7/.  New  York  El.  R.  Co.,  90  N.  Y.  122. 

In  such  case  it  is  proper  to  exclude  evi- 
dence offered  for  the  purpose  of  showing 
that  if  buildings  on  the  opposite  side  of  the 
street  were  raised  as  high  as  the  ordinance 
of  the  city  would  permit,  defendants'  sta- 
tion house  would  not  prevent  any  direct 
rays  of  the  sun  from  falling  on  plaintiff's 
banking  house.  Eifth  Nat.  Bank  v.  Ne:v 
York  El.  R.  Co.,  28  Eed.  Rep.  231  ;  motion  to 
dismiss  denied  in  118  U.  S.  608,  7  Sup.  Ct. 
Rep.  23  ;  affirmed  in  43  Am.  &•  Eng.  R.  Cas. 
403,  13s  d/.  5.  432. 

A  witness  was  asked  and  permitted  to 
answer,  under  objection  and  exception,  as 
to  what,  in  his  opinion,  was  the  best  use  to 
which  the  plaintiff's  property  "could  have 
been  put  if  it  had  not  been  for  the  elevated 
railroad  and  this  interference."  Held,  er- 
ror. Gray  w.  Manhattan  R.  Co.,  128  N.  Y. 
499,  28  N.  E.  Rep.  498,  40  N.  Y.  S.  R.  478  ; 
affirming  35  A^.  Y.  S.  R.  32,  12  N.  Y.  Supp. 
542,  \6  Daly  510. — Following  Roberts  v. 
New  York  El.  R.  Co.,  128  N.  Y.  455  ;  Doyle 
V.  Manhattan  R.  Co.,  128  N.  Y.  488.  — Dis- 
TINGUISHKD  IN  Gerbcr  T/.  Metropolitan  El. 
R.  Co.,  23  N.  Y.  Supp.  166,  52  N.  Y.  S.  R. 

444. 

121.  As  to  wliat  would  be  the 
value  without  the  road.*— In  an  action 
by  an  abutting  owner  to  restrain  the  opera- 
tion of  an  elevated  railroad  in  a  city  street, 
the  opinion  of  an  expert  as  to  what  plain- 
tiff's premises  would  have  been  worth  with- 
out the  road  is  not  competent  evidence. 
Doyle  V.  Manhattan  R.  Co.,  128  A^.  Y.  488, 
28  N.  E.  Rep.  495,  40  A'.  Y.  S.  R.  474 ;  re- 
versing 16  Daly  506,  35  A^  Y.  S.  R.  373,  12 
N.  Y.  Supp.  548.— Following  Roberts  v. 
New  York  El.  R.  Co.,  128  N.  Y.  455.— Ap- 
plied IN  Sillcocks  V.  New  York  El.  R.  Co., 
46  N.  Y.  S.  R.  671.  Distinguished  in 
Mitchell  V.  Metropolitan  El.  R.  Co.,  132  N. 
Y.  552;  Gerber  t/.  Metropolitan  El.  R.  Co., 
23  N.  Y.  Supp.  166,  52  N.  Y.  S.  R.  444. 
Followed  in  Gray  v.  Manhattan  R.  Co., 
128  N.  Y.  499. — Kernochan  v.  New  York  El. 
R.  Co.,  50  Am.  &•  Eng.  R.  Cas.  351.  130 
A^.   Y.  651,  3  Silv.  App.    581.— Following 

*  Opinion  evidence  as  to  value  of  property 
without  road,  see  note,  50  Am,  &  Enc.  R.  Cas. 
354- 
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Roberts  v.  New  York  El.  R.  Co.,  40  N.  Y. 
S.  R.  i^l^.—McGean  v.  Alan/iaitan  K.  Co., 
ixy  N.  Y.  2\g,  22  N.  E.  Rep.  957,  27  N.  Y. 
S.  R.  337.— Quoting  Teerpenning  v.  Corn 
Excli.  Ins.  Co.,  43  N.  Y.  279.— Applied 
IN  Sillcocks  V.  New  York  EI.  R.  Co.,  46 
N.  Y.  S.  R.  671.  DisTiNGUiSHKU  IN  Korn 
V.  Metropolitan  El.  R.  Co.,  59  Hun  505, 
37  N.  Y.  S.  R.  597.  13  N.  Y.  Supp.  518. 
Follow KD  in  Roberts  ?'.  New  York  El.  R. 
Co.,  128  N.  Y.  455.  QuOTKD  in  Birch  v. 
Metropolitan  El.  R.  Co.,  15  Daly  453,  8  N. 
Y.  Supp.  325  29  N.  Y.  S.  R.  318.  Rkviewed 
in  Snyrlam  v.  New  York  El.  R.  Co.,  46  N. 
Y.  S.  k.  3Co.—Ro/'c-r/s  v.  A'eiv  York  Kl.  R. 
Co.,  50  Ant.  &^  Eng.  R.  Cas.  326,  12S  .V.  1'. 
455,  28  N.  E.  Rep.  486,  40  N.  Y.  S.  R.  454; 
rfvcrsiiie^  27  /.  fi-  S.  576,  36  N.  Y.  S.  R. 
1024,  12  iV.  Y.  Supp.  957. — Disapproving 
Rochester  &  S.  R.  Co.  v.  Hudlong,  10  How. 
Pr.  2S9;  Hine  xi.  New  York  El.  R.  Co.,  36 
Hun  293.  DisTiNGULSHiNG  Clark  w.  Baird, 
9  N.  Y.  183;  Kenkele  v.  Manhattan  R.  Co., 
55  Hun  39S.  Following  McGean  v.  Man- 
hattan R.  Co.,  117  N.  Y.  219.  Reviewing 
Morehouse  v.  Matthews,  2  N.  Y.  514;  Van 
Ucusen  v.  Young,  29  N.  Y.  9;  Marcly  7>. 
Sliults,  29  N.  Y.  346;  Averv  T/.  New  York 
C.  &  H.  R.  R.  Co..  121  N.  Y.  31;  Norman 
V.  Wells,  17  Wend.  136.— Applied  in  Ger- 
hig  V.  New  York.  L.  E.  &  W.  R.  Co..  69 
Hun  177,  11. \  Suydain  v.  New  York  El. 
R.  Co.,  46  N.  Y.  S.  R.  360;  Sillcocks  z/.  New 
York  El.  R.  Co..  46  N.  Y.  S.  R.  671.  Dis- 
tinguished IN  Mitchell  V.  Metropolitan 
El.  R.  Co..  132  N.  Y.  552  ;  Gerber  v.  Metro- 
politan El.  R.  Co.,  23  N.  Y.  Supp.  166. 
Followed  in  Doyle  w.  Manhattan  R.  Co., 
1 28  N.  Y.  488;  Gray  v.  Manhattan  R.  Co., 
128  N.  Y.  499. — Siiydam  v.  New  York  El. 
R.  Co.,  46  A'.  Y.  S.  R.  360,  64  J  Inn  635,  19 
A^.  Y.  Supp.  49. — Applying  Avery  v.  New 
York  C.  &  H.  R.  R.  Co..  121  N.  Y.  31,  30 
N.  Y.  S.  R.  471 ;  Robert.;  v.  New  York  El. 
R.  Co.,  128  N.  Y.  451;.  40  N.  Y.  S.  R.  454; 
Messenger  v.  Manhattan  R.  Co.,  41  N.  Y. 
S.  R.  949;  Peyton  v.  New  York  El.  R. 
Co.,  42  N.  Y.  J.  R.  843 ;  Delafield  v.  Man- 
hattan R.  Co.,  40  N.  Y.  S.  R.  670.  Quot- 
ing Doyle  V.  Manhattan  R.  Co.,  40  N.  Y. 
S,  R.  474.  Reviewing  McGean  v.  Man- 
hattan R.  Co.,  117  N.  Y.  219,27  N.  Y.  S. 
R'  337  ;  Kernochan  v.  New  York  El.  R.  Co., 
128  N.  Y.  559.  41  N.  Y.  S.  R.  no. — 
IVallac/i  \.  Manhattan  R.  Co.,  40  N.  Y.  S. 
R.  669,  1 6  N,  Y.  Supp.  156.  —  Applying 
Roberts  V.  New  York  El.  R.  Co.,  40  N.  Y.  S. 


R.  454;  Doyle  7/.  Manhattan  R.  Co.,  40  N. 
Y.  S.  R.  474;  Gray  v.  Manhattan  R.  Co.,  40 
N.  Y.  S.  R.  47S.— Applied  in  Sillcocks  v. 
New  York  El.  R.  Co..  46  N.  Y.  S.   R.  671. 

Where  the  question  of  fee  damages  is 
gone  into  for  the  purpose  of  determining 
the  sum  to  be  paid  by  defendant  for  a  con- 
veyance of  plaintiff's  rights  in  the  street,  of 
which  lie  has  been  de[)rived,  the  opinions  of 
witnesses  as  to  what  plainulfs  premises 
would  have  been  worth  if  they  were  unaf- 
fected by  tiie  road  and  its  operation,  are  in- 
competent. JfffcrHui  v.  Xfiu  York  El.  R. 
Co.,  132  X.  Y.  4S3,  30  X.  /•;.  Rep.  981,  44  .V. 
Y.  S.  R.  629 ;  reversnii^  58  Hun  603,  33  N. 
Y.  S.  R.  916,  II  A'.  Y^.  Supp.  4S8. 

To  questions  calling  for  such  testimony 
defendant  objected,  "as  incompetent  *  *  * 
and  conjectural,  *  *  *  and  not  within  the 
competency  of  any  witness."  Held,  that 
the  objections  were  sufficient  to  present  the 
question.  Jefferson  v.  New  York  El.  R. 
Co.,  132  A'.  Y.  4S3,  30  A'.  E.  Rep.  981.  44  A'. 
)'.  6".  R.  629;  reversing  58  Hun  603,  33  A'. 
Y.  S.  R.  916,  II  A'.   Y.  Supp.  48S. 

The  question  what,  at  the  lime  of  the 
commencement  of  tliis  action,  was,  and  at 
the  present  time  is.ihe  value  of  the  plain- 
tiff's property  in  question,  on  the  assumption 
that  the  elevated  railroad  is  not  there,  is 
material  and  relevant.  Mitchell  v.  Metro- 
politan El.  R.  Co.,  132  A'.  ]'.  552,  30  A'.  E. 
Rep.  385,  43  A^.  Y.  S.  R.  476 ;  affirming  56 
Hun  642,  31  ^V.  1'.  S.  R.  80,  9  A'.  ]'.  Supp. 
130.  —  Distinguishing  Roberts  v.  New 
York  El.  R.  Co.,  128  N.  Y.  455  :  Doyle  v. 
Manhattan  R.  Co.,  128  N.  Y.  488. 

The  evidence  of  real  estate  experts  is  ad- 
missible for  the  purpose  of  showing  what 
abutting  property  would  have  been  worth  if 
defendant's  elevated  railroad  had  not  been 
built.  Wer/elnian  v.  Manhattan  R.  Co.,  1 1 
N.  Y.  Supp.  66,  16  Daly  355,  32  A^.  Y.  S. 
R.  682 ;  reversed  in  134  A'.  ]'.  613,  mem.,  31 
A^.  E.  Rep.  629.  — FoLl.OWii.G  Thompson  7/. 
Manhattan  R.  Co..  8  N.  Y.  Supp.  641  ; 
Mitchell  V.  Metropolitan  El.  R.  Co..  9  N.  Y. 
Supp.  130. 

It  is  not  improper  to  ask  a  witness  what 
is  the  rental  value  of  plaintifT's  premises, 
with  the  free  use  of  all  above  the  surface  of 
the  street  for  light,  air,  and  access  to  and 
from  the  building.  Ottinger  v.  AVw  ]'ork 
El  R.  Co.,  43  A^  Y.  S.  R.  817,  63  Hun  631, 
17  A^.  Y.  Supp.  912. 

A  tenant  who  occupied  a  room  in  plain- 
tifT's house  was  asked:  "What  would  the 
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room  which  ycu  occupy,  and  for  which  you 
said  yi.u  paid  $5,  liave  been  worth  if  the 
elevated  road  had  not  been  opposite  the 
house?"  Defendant  objected  on  tlio}i;round 
tliat  tlie  evidence  was  incompetent,  and  on 
tiie  ground  that  the  witness  was  not  a  real 
estate  expert.  Held,  that  tlie  objection  was 
properly  overruled.  It  sliould  have  been 
confined  to  the  competency  of  the  wii.ness. 
Crcni'foiuf  V.  Metroftolttan  EL  k.  '  V. 

Y.  S.  R.  866,  120  N.   Y.  624,  24    V  .■  v^ 

305,2   Silv.   App.    565.— EXPLAT'  .       A' 
Gean  v.  Manhattan  R.  Co.,  27  N.  Y.  S.   R. 
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Where,  in  a  question  calling  for  tlie  o''n- 
ion  of  an  expert  witness  called  by  plaint. U 
as  to  what  would  have  been  the  value  of 
the  premises  if  the  road  had  not  been  con- 
structed, a  general  objection  of  incompe- 
tency was  interposed,  which  was  overruled 
— held,  no  error;  that  the  objection  did  not 
raise  the  point  that  the  opinion  of  the  wit- 
ness was  inadmissible;  that  it  was  aimed, 
not  at  the  mode  of  proof,  but  rather  at  the 
competency  of  the  fact  sought  to  be  proved. 
Kernochan  v.  New  York  El.  R.  Co.,  50  Am. 
6-  En^;.  R.  Cas.  317,  128  .V.  Y.  559,  29  N.  E. 
Rep.  65, 41  A'.  V.  S.  R.iio;  affirmiui^  27 J.  &* 
S.  ^(i\,  36  N.  Y.  S.  R.  434,  13  N.^Y.  Stipp. 
624— Following  McGean  v.  Manhattan 
R.  Co.,  1 17  N.  Y.  219.— Rf.viewki)  in  Suy- 
dam  V.  New  York  El.  R.  Co.,  46  N.  Y.  S.  R. 
360. 

Testimony  of  witnesses  stating  their  opin- 
ion as  to  what  would  be  the  value  of  the 
premises  if  there  were  no  elevated  railroad 
in  iront  of  them  is  not  objectionable  as 
calling  for  immaterial  and  incompetent  tes- 
timony and  as  being  opinion  evidence. 
Roosevelt  v.  New  York  El.  R.  Co.,  2Sj.&'S. 
43S,  29  .V.   Y.  S.  R.  266,  8  N.   Y.  Supp.  547. 

1 22.  Value  of  ciisemeiits.— Where  an 
abutting  owner  sues  an  elevated  railway  to 
restrain  an  interference  with  his  easements 
in  the  street,  the  opinion  of  a  witness  as  to 
what  such  casements  are  worth  is  not  ad- 
missible. Rliiiiieiit/inl  v.  A^tw  York  El.  R. 
Co.,  42  N.  Y.  S.  R.  683,  17  N.  Y.  Supp.  48 1, 
28  /.  &^  S.  95  ;  modified  in  33  N.  E.  Rep. 
337.  137  N.  Y.  559,  mem.,  50  N.  Y.  S.  R.  932. 
— Ri'.viKWiNG  American  BaTik  Note  Co.  7^ 
New  York  El.  R.  Co.,  129  N.  Y.  252,  29  N. 
E.  Rep.  302. 

123.  Conjectural  and  speculative 
opinions.— The  opinion  of  a  real  estate 
expert  as  to  whether  a  street  on  which  de- 
fendant's road  is  operated- would  have  been 


better  and  the  property  of  higher  value  if 
the  road  had  not  been  built  is  incompetent, 
as  purely  speculative  and  conjectural.  Dela- 
field  V.  ManhaUan  R.  Co.,  40  A'.  Y.  S.  R. 
670,  i6  A'.  F.  Suf>f>.  157.— Applif.d  in  Suy- 
dam  V.  New  York  El.  R.  Co.,  46  N.  Y.  S.  R, 
360. 

//  seems  it  is  competent  for  experts  to  give 
opinions  as  to  the  present  and  past  value  of 
property,  based  upon  facts  they  have  ob- 
served, but  it  is  improper  to  permit  them  to 
speculate  as  to  the  facts  and  tlien  base  a 
speculative  opinion  thereon.  Doyle  v.  Man- 
hat  tun  R.  Co.,  128  A'.  Y.  488,  28  A^.  E.  Rep. 
.'•  •.  to  A'.  Y.  S.  R.  474;  reversing  16  Dalv 
50,.  75  A'   Y.  S.  R.  373,  12  A^.  Y.  Supp.  548. 

W  heit  an  elevated  railroad  is  constructed 
in  the  street  in  front  of  lots  but  little  im- 
proved, or  not  at  all,  evidence  of  the  pos- 
sible use  that  the  property  might  be  devoted 
to  by  the  erection  of  expensive  buildings 
thereon,  and  the  increased  rentalsthat  might 
be  derived  from  such  buildings,  is  inadmis- 
sible, as  being  merely  speculative.  Sixth 
Ave.  R.  Co.  V.  Metropolitan  El.  R.  Co.,  56 
Hun  182,  30  N.  Y.  S.  R.  521,  9  A^.  Y.  Supp. 
207. 

Where  an  elevated  railroad  has  been  con- 
structed in  the  street  in  front  of  plaintiff's 
premises  without  payment  of  compensation 
to  him,  the  measure  of  damages,  in  an  ac- 
tion by  him,  is  the  diminished  rental  or  usa- 
ble value  of  the  property  in  the  condition  in 
which  it  was  prior  to  the  bringing  of  the  ac- 
tion ;  and  evidence  as  to  the  cost  of  erecting 
dwelling  houses  upon  the  lots,  and  what 
they  would  have  rented  for  after  tliey  were 
constructed,  and  also  as  to  the  amount  for 
which  they  would  have  rented  if  the  railroad 
had  not  been  constructed,  is  inadmissible, 
being  speculative  and  contingent.  Talhnan 
V.  Metropolitan  El.  R.  Co.,  43  Am.  &^  Eng.  R. 
Cas.  409,  121  A'.  Y.  119,  23  A'.  E.  Rep.  1134, 
30  A^.  Y.  S.  R.  491,  8  /,.  R.  A.  175  ;  rn'ers- 
ing  16  A'.  Y.  S.  R.  684,  2  A'.  I'.  Supp.  130. 

124.  Knowledge  ol"  the  witness.— 
Where  it  appears  that  a  witness  has  lived  in 
the  neigliborhood  of  plaintiff's  property  ff)r 
twenty-five  years,  and  has  kept  himself  well 
informed  as  to  both  fee  and  rental  values, 
lie  is  competent  to  state  the  facts,  and  to 
give  his  opinion  as  to  values.  Shepard  v. 
Neiv  York  El.  R.  Co.,  39  A'.  Y.  S.  R.  430,  60 
Hun  584,  15  A'.  ]'.  Supp.  175. 

It  is  error  to  permit  a  witness  to  give  the 
rental  value  of  property  both  with  and  with- 
out defendant's  elevated  road  for  a  number 
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of  years  in  the  past,  where  there  is  nothing 
to  sliovv  that  he  is  a  real  estate  expert. 
Kemochan  v.  New  York  El.  R.  Co.,  41  X.  V. 
S.  K.  266,  130  N.  v.  651,  29  A'.  K.  Rep.  245, 
3  Silv.  App.  581  ;  reversiti^  25  /.  5^  J5'.  434, 
29  N.  V.  S.  R.  523,  8  .V.   }'.  Sup/>.  770. 

In  sucli  case  tlie  witness  said  :  "  I  formed 
my  opinion  that  the  fee  value  of  tiie  prop- 
erly to-day  is  §47,000,  if  there  were  no  rail- 
road there,  by  taking  the  way  that  other 
property  in  other  streets  has  advanced  with- 
out the  elevated  raiiroafi."  //,•/</,  that  tiiis 
in  itself  showed  his  evidence  to  be  incompe- 
tent. Keniocliiin  v.  A'ew  Voylc  HI.  R.  t'l'.,  41 
a:  V.  S.  R.  266,  130  N.  I'.  651,  29  X.  K.  Rep. 
245,  3  Silv.  App.  58 1  ;  reversing  25  /.  &^  S. 
434,  29  iV.  Y.S.  R.  523,  8  .V.  r,  Sitpp.770.— 
Following  Roberts  v.  New  York  El.  R. 
Co.,  40  N.  Y.  S.  R.  454. 

125.  Evidence  4>f'l>eiiefits  to  prop- 
erty from  proximity  oC  road. — Where 
an  elevated  railway  sets  np  the  defense  that 
abutting  property  has  been  benefited  by 
the  proximity  of  one  of  its  stations,  such 
claim  cannot  be  sustained  by  the  unsup- 
ported opinion  of  experts  alone.  Jours  v. 
Aew  York  El.  R.  Co.,  44  N.  Y.  S.  R.  878,  18 
A'.   Y.  Supp.  134. 

It  is  improi)er  to  allow  witnesses  to  state 
directly  and  abstractly  that  abutting  prop- 
erty was  benefited  by  its  proximity  to  de- 
fendants' road.  They  should  state  the 
facts  from  which  such  benefits  may  be  in- 
ferred. Pitrdy  v.  Maii/iattan  El.  R.  Co.,  51 
X.  Y.  S.  R.  766,  22  A^  Y.  Supp.  943,  3  Misc. 

so- 
il! an  examination  before  a  referee  it  is 
proper  to  reject  evidence  to  the  effect  that 
plaintitl's  premises  were  rendered  more  ac- 
cessible by  reason  of  the  proximity  of  de- 
fendants' station,  and  that  such  station  is 
(onvcniently  located.  These  are  but  con- 
clusions to  be  derived  by  the  referee  from 
tlie  facts  proven.  Liisariis  v.  Metropolitan 
l-J.  R.  Co.,  53  X.  Y.  S.  R.  31,  69  Hun 
190. 

A  witness  for  the  plaintiff  testified  that 
he  was  a  former  tenant  of  the  building,  and 
on  cross-examination  stated  that  there  was 
a  big  increase  in  his  business  by  reason  of 
the  railroad.  Held,  that  it  was  error  to  ex- 
clude a  further  question  as  to  how  much 
more  rent,  in  his  opinion,  tiie  building  was 
worth  on  account  of  the  presence  of  the 
road.  O'Dell  v.  Metropolitan  El.  R.  Co.,  S2 
N.  Y.  S.  R.  7,  22  N.  Y.  Supp.  ly). 


120.  As  to  amount  of  damajjes.* — 

In  an  equitable  action  against  an  elevated 
railroad,  it  is  reversible  error  to  allow  a  real 
estate  expert  to  state  the  amount  of  the  in- 
jury to  plaintiff's  premises  caused  by  de- 
fendant's road.  Delafield  v.  Manhattan  R. 
Co..  40  X.  Y.  S.  R.  670,  16  N.  Y.  Supp.  157. 
— Appi.iko  in  Sillcocks  V.  New  York  El.  R. 
Co.,  46  N.  Y.  S.  R.  671. 

It  is  error  to  allow  an  expert  to  give  his 
opinion  as  to  whether  the  structure  and 
operation  of  the  road  affected  the  premises 
of  the  plaintiff,  and,  if  so,  the  extent  of  the 
injury,  as  these  are  the  precise  issues  which 
are  to  be  determined  by  the  court.  McGay 
V.  Man/iattan  El.  R.  Co..  40  X.  Y.  S.  R.  668, 
16  X.  Y.Supp.  155.— Following  Roberts 
V.  New  York  El.  R.  Co.,  40  N.  Y.  S.  R.  454. 
Ouoi  ING  Avery  v.  New  York  C.  &  II.  R.  R. 
Co.,  121  N.  Y.  31,  30  N.  Y.  S.  R.  471.— Ap- 
PLIKD  in  Sillcocks  V.  New  York  El.  R.  Co., 
46  N.  Y.  S.  R.  671. 

6.  Elements  and  Measure  of  Damages, 
a.  In  General. 

127.  For  tlictalving^of  eascmeiits.t 

— An  abutting  owner,  by  reason  of  his  situ- 
ation, has  certain  rights  and  privileges  in  a 
city  street,  termed  easements,  which  are  ap- 
purtenant to  his  land,  and  are  a  species  of 
property.  The  beneficial  enjoyment  of 
these  easements  is  interfered  with  by  the 
erection  and  operation  of  an  elevated  rail- 
road in  the  street.  This  interference  is  a 
taking  of  them  pro  tanto,  and  entitles  the 
owner  to  payment  therefor,  and  in  addition 
the  damaije  done  his  adjoining  land.  Bolun 
V.  Metropolitan  El.  R.  Co.,  50  Am.  &>  Eng. 
R.  Cas.  271,  129  iV.  Y.  576,  29  A^.  /•".  Rep. 
802,  42  A'.  Y.  S.  R.  24/  ;  reversing  27/.  &^  S. 
585,  38  X.  Y.  S.  R.  1025,  14  A'.  Y.  .Supp.  950. 
An  elevated  railroad  and  its  operation  im- 
pose upon  a  street  an  unauthorized  use  and 
are  illegal  and  wholly  a  tres|)ass  as  against 
abutting  i)wncrs  not  duly  compensated,  and 
the  damages  recoverable  include  whatever 
of  injury  or  inconvenience  results  from  the 
structure  itself  or  is  incidental  to  its  use. 
Druil:er  v.  Manhattan  R.  Co.,  30  Am.  &• 
Eng,  R.  Cas.\\%,  106  X.  Y.  157,  12  A^  E.Rep. 
568,  8  X.  Y.  S.  R.  599  ;  affirming  19/.  <5^  S. 

*  Opinion  evidence  as  to  amount  of  damages, 
see  note,  50  Am.  «&  Eng.  R.  Cas.  348. 

f  DamaRes  in  lieu  of  injunction,  see  note,  20 
L.  R.  A.  752. 
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429.— Following  Lahr  v.  Metropolitan  El. 
R.  Co.,  104  N.  Y.  268. — Applied  in  Sperb 
V.  Metropolitan  El.  R.  Co.,  50  N.  Y.  S.  R. 
204.  Di.STiNC.uiSHF.n  IN  Fobes  7/.  Rome, 
W.  &  O.  R.  Co.,  43  Am.  &  Eng.  R.Cas.  137. 
121  N.  Y.  505,  24  N.  E.  Rep.  919,  31  N.  Y. 
S.  R,  828,  8  L.  R.  A.  453,  42  Alb.  L.  J.  147. 

An  abutting  owner  is  entitled  to  all  the 
advantages  of  light,  air,  and  access  in  f..ynt 
of  his  property  that  the  street  affords;  and 
for  any  taking  or  interference  therewith  by 
an  elevated  railway  he  may  recover  dam- 
ages equal  to  any  decrease  in  the  value  of 
his  property  caused  tiiereby.  N//if  v.  AVrc 
VorJi-  El.  li  Co.,  36  Hun  (.V.  K)  293.— Al>- 
PLIKI)  IN  Ottinger  r'.  New  York  El.  R.  Co., 
39  N.  Y.  S.  R.  339,  60  Hun  583,  15  N.  Y. 
Supp.  18. 

Where  an  abutting  owner  sues  to  recover 
dama|-;cs  for  the  obstruction  of  liiseasement 
to  light,  air,  and  access  in  the  street,  his 
measure  of  damages  is  the  difference  in  the 
value  of  his  property  before  and  after  the 
erection  of  the  road.  In  re  Gilbert  El.  R. 
Co.,  38  I  fun  {N.  Y.)  438. 

In  ascertaining  the  damages  in  an  equit- 
able action  by  an  abutting  lot  owner  against 
an  elevated  railway  for  interference  with 
his  easements  in  the  street,  the  partial  ob- 
struction of  light.  Caused  by  the  passing  of 
numerous  trains,  should  be  considered. 
Sfierbw.  Metropolitan  El.  R.  Co.,  137  X.  V. 
155,  32  A^.  E.  Rep.  1050,  50  yV.  1'.  .S;  R.  204 ; 
reversing  \\N.  Y.  S.  R.  216,  61  Hun  539. — 
Applying  Druckur  v.  Manhattan  R.  Co., 
106  N.  Y.  157,  8  N.  Y.  S.  R.  599.  Quoting 
Kernochan  v.  New  York  El.  R.  Co.,  128  N. 
Y.  559,41  N.  Y.  S.  R.  no.  Reconciling 
Fobes  V.  Rome,  W.  &  O.  R.  Co.,  121  N.  Y. 
505,  31  N.  Y.  S.  R.  828 ;  Story  v.  New  York 
El.  R.  Co.,  90  N.  Y.  122.  Reviewing 
American  Bank  Note  Co.  v.  New  York  El. 
R.  Co.,  129  N.  Y.  252,  41  N.  Y.  S.  R.  531. 

Defendant  requested  the  referee  to  find 
that  the  presence  of  its  road  and  station  in 
a  certain  street  brings  a  large  number  of 
persons  daily  in  the  immediate  neighbor- 
hood of  plaintiff's  premises,  and  increases 
the  traffic  in  and  upon  said  avenue  at  tliat 
point;  that  "said  premises  would  not  be 
worth  as  much  as  they  are  now  had  the 
said  railway  station  not  been  built";  but  the 
referee  refused.  Held,  tiiat  the  referee 
could  properly  refuse  to  so  find,  where 
there  was  abundant  evidence  that  the  value 
of  the  premises  was  not  increased  on  ac- 
count of  the  construction  and  maintenance 


of  the  road.  The  effect  of  the  station  was 
merely  one  of  the  facts  to  be  considered  by 
the  referee  in  ascertaining  the  damages,  but 
it  was  not  vital  or  controlling.  It  was  mere 
evidence  as  to  which  he  was  not  bound  to 
make  a  finding.  Steubing  v.  New  York  El. 
R.  Co.,  30  Abb.  N.  Cas.  319,  138  N.  Y.  658, 
34  A'.  E.  Rep.  369;  affirming  19  N.  Y. 
Supp.  313. 

128.  Enscniciits  iiisepiirablo  fnnii 
land.  — In  an  equitable  action  against  an 
elevated  railway  to  recover  the  value  of 
plaintiff's  easement  in  the  street  taken  by 
the  road,  he  is  not  entitled  to  recover  any- 
thing for  the  easement,  except  as  damages 
to  his  lot.  Steubing  v.  A'e^v  Yorl:  El.  R.  Co., 
1 38  N.  Y.  658,  34  A'.  E.  Rep.  369,  30  Abb. 
A'.  Cas.  319;  affirming  19  A'.  J'.  Supp.  313. 
Boliin  V.  Metropolitan  El.  R.  Co.,  50  Am. 
Sr^  Eng.  R.  Cis.  271,  129  jV.  Y.  576,  29  A'.  E. 
Rep.  802,  42  A''.  Y.  S.  R.  247  ;  reversing  27 
/.  <S-  .s:  585,  38  N.  Y.  S.  R.  1025,  14  A'.  Y. 
Supp.  950. 

The  question  is  simply  as  to  the  actual 
result  upon  the  land  remaining:  i.e.,  has 
the  actual  market  value  been  decreased  by 
the  taking,  or  has  it  prevented  an  enhance- 
ment in  value  greater  than  has  actually  oc- 
curred? and  if  so,  to  what  extent.^  The 
damage  defendant  may  be  required  to  pay 
is  the  difference  between  the  actual  market 
value  of  plaintiff's  land  and  what  it  would 
have  been  worth  if  the  railroad  had  not 
taken  the  other  property — i.e.,  the  ease- 
ments. Bolim  V.  Metropolitan  El.  R.  Co.,  50 
Am.  (S-»  Eng.  R.  Cas.  271,  129  A'.  Y.  576,  29 
A^.  E.  Rep.  802,  42  N.  Y.  S.  R.  247  ;  reversing 
IT  J.  &^  S.  585,  38  A'.  Y.  S.  R.  1025,  14  A'.  Y. 
Supp.  950. — Distinguished  in  I?erkcr  v. 
Metropolitan  EI.  R.  Co.,  131  N.  Y.  509; 
Storck  V.  Metropolitan  El.  R.  Co.,  131  N.  Y. 
514;  Retjeman  v.  New  York  El.  R.  Co.,  20 
N.  Y.  Supp.  628.  FlxPLAiNF.D  IN  Adlcr  7'. 
Metropolitan  El.  R.  Co.,  138  N.  Y.  173. 
Followed  in  Steinmetz  v.  Metropolitan 
El.  R.  Co.,  18  N.  Y.  Supp.  209 ;  Bookman  r>. 
New  York  El.  R.  Co.,  137  N.  Y.  302,  33  N. 
E.  Rep.  333,  50  N.  Y.  S.  R.  703 ;  Sutro  v. 
Manhattan  R.  Co.,  137  N.  Y.  592,  33  N.  E. 
Rep.  334,  50  N.  Y.  S.  R.  701  ;  Sixth  Ave.  R. 
Co.  7'.  Metropolitan  El.  R.  Co..  138  N.  Y. 
548;  Huggins  V.  Manhattan  R.  Co.,  i  Misc. 
(N.  Y.)  110;  Cunard  v.  Manhattan  R.  Co.  • 
Misc.  151  ;  Lazarus  v.  Metropolitan  El.  K. 
Co.,  53  N.  Y.  S.  R.  31.  Quoted  in  Gcrber 
V.  Metropolitan  El.  R.  Co.,  23  N.  Y.  Supp. 
166,  52  N.  Y,  S.  R.  444- 
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The  easements  taken  possess  but  a  nom- 
inal value  apart  from  the  land  to  which  they 
are  appurtenant.  Lazarus  v.  Metropolitan 
EL  A'.  Co.,  23  N.  y.  Supp.  515,  69  I  Inn  190. 

And  a  referee  should  so  charge  if  re- 
quested. Livingston  v.  Metropolitan  El.  R. 
Co.,  138  N.  V.  76,  51  N.  y.  S.  A'.  660,  33  A'. 
E.Ri'p.Tyi;  reversing i,\N.  )'.  6\  A'.  S31,  832, 
It)  N.  y.  Siipp.  203, 204.— FoLLowiNt;  Book- 
man V.  New  York  Kl.  R.  Co.,  137  N.  Y. 
302;  Sutio  7/.  Manhattan  K.  Co.,  137  N. 
V.  592;  Sperb  v.  Metropolitan  i£l.  R.  Co., 
137  N.  Y.  596. — Contra.  Gerber  v.  Metro- 
politan El.  R.  Co.,  23  A',  y.  Sitpp.  166,  3 
.Uisc.  427.— QuoTiNU  Holim7A  Metropolitan 
HI.  R.  Co.,  iTg  N.  Y.  588,  29  N.  E.  Rep.  S02 ; 
.Mitchell  V.  Metropolitan  E\.  R.  Co.,  132  N. 
V.  552,  30  N.  E.  Rep.  385.  Reviewing 
Houkman  v.  New  York  El.  R.  Co.,  137  N. 
^  •  30->  33  N.  E.  Rep.  333 ;  Becker  v.  Met- 
ropolitan El.  R.  Co.,  131  N.  Y.  511,  30  N. 
E.  Rep.  499. 

Where  the  referee's  findings  show  that  no 
alli)wance  was  made  for  the  easements  in 
the  street  as  detached  from  plaintilT's  prop- 
erly, but  that  the  entire  amount  for  the  fee 
damages  was  for  consequential  dani;igcs  to 
the  lots,  the  defendant  cannot  complain  of 
a  refusal  to  find  specially  that  plaintiff  is 
not  entitled  to  recover  anytiiin<!;  for  the 
casements  taken,  e.\cef)t  as  to  damaged  lots. 
St e tilling  V.  jXew  york  El.  R.  Co.,  30  Abl).  N. 
Cis.  319,  138  A^.  )'.  658,  34  A'.  E.  Rep.  369; 
ajjinning  19  A^    y.  Sup  p.  313. 

lliJK  Access  not  ohstrueted.— It  is 
cnor  to  allow  an  abutting  owner  damages 
{ox  the  obstruction  of  the  access  to  and 
from  his  lot,  where  the  evidence  shows  that 
the  elevated  road  does  not  in  any  way  ob- 
struct such  access.  In  re  New  york  El.  R. 
Co..  36  Hun  (N.  y.)  427. 

l;JO.  Wliore  property  cxteiifLs 
IVom  one  street  to  another. — Where 
pUilntill's  property  is  shown  to  extend  from 
the  street  on  which  dcfe4idaiu's  road  is 
built  through  to  a  pnrallel  street,  with  a 
frontage  and  entrance  on  both  streets,  with 
tiirough  basement  connecUims,  lie  will  only 
be  allowed  damages  so  far  as  the  road  in- 
terferes with  his  light,  air,  and  access  on  the 
one  street.  Ot linger  v.  Neiv  york  El.  R. 
Co.,  iS  A',  y.  Sup'p.  238. 

Where  it  appears  that  the  building  on  the 
premises  of  the  plaintiff  is  a  single  struc- 
ture, leased  by  him  as  a  whole,  the  fact  that 
the  building  has  a  frontage  on  another 
street,  as  well  as  the  one  in  which  the  de- 


fendant's road  is  operated,  does  not  aflect 
the  right  of  the  court  to  treat  it  as  one 
property  in  awarding  damages.  lUscliolJ'\. 
New  york  El.  R.  Co.,  138  N.  J'.  257.  52  A'. 
y.  S.  R.  374,  33  A'.  E.  Rep.  1073;  ajflrming 

46  N.  y.  s.  R.  863,  18  A',  y.  siipp.  865. 

In  an  action  to  recover  damages  for  in- 
juries to  plaintilf's  premises  caused  by  the 
construction  and  maintcjiance  of  an  ele- 
vated railroad  on  a  street  in  front  thereof, 
it  appeared  that  the  premises  in  questimi 
extended  from  said  street  to  another  street 
in  the  rear  and  were  covered  by  a  single 
brick  building.  Formerly  it  consisted  of 
two  lots,  having  dilTerent  owners;  they 
were  conveyed  to  one  person  in  1825,  before 
defendant's  road  was  authorized  to  be  built, 
and  since  then  have  been  conveyed  and  oc- 
cupied as  one  lot.  There  was  no  evidence 
that  portions  of  the  premises  fronting  on 
each  street  were  occupied  separately.  Held, 
that  plaintiff  was,  as  abutting  owner,  enti- 
tled to  recover  his  damages  for  injuries  to 
the  whole  premises  considered  as  a  single 
lot;  that  while  the  fact  that  the  premises 
were  accessible  to  persons,  property,  light, 
and  air  from  both  streets  was  im()ortant  as 
bearing  on  the  extent  of  the  injuries,  it  did 
not  preclude  the  recovery  of  any  damages 
for  injuries  to  that  portion  on  another 
street.  Stevens  v.  A'tw  york  El.  R.  Co., 
130  A^.  y.  95,  28  N.  E.  Rep.  667,  40  A'.  K  S. 
R.  632 ;  ajjinning  25  /.  S^*  ,.S'.  416,  29  N.  Y. 
S.  R.  361,  8  A',  y.  Supp.  313. —  Disap- 
proving Greenwood  v.  Metropolitan  El.  R. 
Co.,  26  J.  &  S.  4S2.  Distinguishing 
Mooney  v.  New  York  El.  R.  Co.,  30  N.  Y. 
S.  R.  561. 

131.  Invasion  of  privaoy  or  quiet 
of  dwellings.* — While  the  looking  in  at 
the  windowsof  adwelling  by  the  patronsand 
employes  of  an  elevated  railroad  comi)any 
from  its  platform  and  the  stairs  leading  to 
the  same  is  not  the  act  of  said  company,  as 
the  latter  furnishes  the  means  and  oppor- 
tunity, and  by  its  invitation  and  procurement, 
for  the  purpose  of  its  business,  brings  those 
persons  where  they  can  thus  invade  the  pri- 
vacy of  said  dwelling,  it  is  liable  for  the 
damages  thus  occasioned.  Moore  v.  A'«<' 
york  El.  R.  Co.,  130  A'.  F.  523,  :<)  N.  E. 
Rep.  997,  42  A'^,  y.  S.  R.  588  ;  reversing  \  5 
Daly  510,  24  Alib.  N.  Cas.  74,  29  N.  1'.  i'.  R. 
432,  8  N.  y.  Supp.  769. 

*  Evidence  as  to  loss  of  privacy  as  an  element 
of  damage,  see  50  Am.  &  Eng.  R.  Cas.  307. 
abstr. 
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While  iin  abuttinj;  owner  has  no  ease- 
ment of  privacy  or  quiet  in  a  city  street,  or 
other  casement  save  those  of  li^ht,  air,  and 
access,  for  interference  with  which  an  allow- 
ance may  be  made  in  asccrtaininsj;  the  com- 
pensation to  be  paid  for  the  future  appro- 
priation of  the  street  for  railroad  pnrpcjses, 
in  ascertaining  past  diimatjes  the  question 
of  noise  may  enter  as  an  element  in  the 
award.     Uhiltoff  \.  New    York  El.  R.   Co., 

138  .V.  v.  257.  5-  ^^'•  y-  '*>■•  ^'•-  374.  33  ^'-  l^- 
Rep.  1073;  iifiimiug  \(i  \\  ]'.  i;  A'.  S63,  18 
N.  V.  Supp.  S65.  — Foi.LDWiNG  American 
Bank  Note  Co.  v.  New  Yoni  El.  R.  Co.,  129 
N.  Y.  252. 

132.  Itoad  built  iiiulvr  legislative 
aiitlKM'ity. — .An  abuitini^  owner  holds  his 
easements  in  tin;  street  subordinate  to  the 
rights  of  the  public  in  the  street;  and 
where  an  elevated  railroad  in  the  street  is 
authorized  by  law  and  the  structure  is  not 
inconsistent  with  or  destructive  of  the  uses 
for  which  the  street  was  originally  taken, 
he  cannot  complain.  Until  the  street  is 
burdened  with  an  occupancy  whicii  sub- 
stantially injures  it  as  a  thoroughfare  for 
travel,  and  it  is  permanently  subjected  by 
the  railroad  to  a  new  use,  which  is  subver- 
sive of  the  original  use,  the  abutting  owner 
is  not  legally  injured,  though  he  may  sutler 
inconvenience.  Fifth  Nat.  Rank  v.  IVetv 
York  El.  R.  Co.y  22  Am.  Sf  Eng.  R.  Cas. 
146,  24  Fed.  Rep.  114. 

An  abutting  owner  is  not  entitled  to 
compensation  for  damages  caused  by  noise, 
smoke,  vibration,  ashes,  dust,  or  the  un- 
sightly character  of  an  elevated  railway  in 
the  street,  but  may  recover  for  an  obstruc- 
tion of  his  light  and  air  therein.  In  re 
New  York  El.  R.  Co.,  36  Hun  {N.  Y)  427.— 
Not  following  In  re  Utica,  C.  &  S.  V.  R. 
Co.,  56  Barb.  456.  Rkconciling  In  re  New 
York  C.  &  H.  R.  R.  Co.,  6  Hun  149.  Rk- 
viKWiNG  Story  v.  New  York  El.  R.  Co.,  90 
N.  Y.  122. — Dis.M'PROVEi)  IN  American 
Bank  Note  Co.  v.  New  York  El.  R.  Co.,  129 
N.  Y.  252.  Not  followed  in  Bohm  v. 
Metropolitan  El.  R.  Co.,  129  N.  Y.  576. 
Reviewed  in  Sperb  v.  Metropolitan  El. 
R.  Co.,  41  N.  Y.  S.  R.  155,61  Hun  539,  16 
N.  Y.  Supp.  392. 

133.  R«m(l  built  without  consent 
of  property  owners.*— An  elevated  rail- 
road in  a  city  street,  erected  and  operated 

*  Punitive  damages  based  on  failure  to  insti- 
tute condemnation  proceedings,  see  46  Am.  & 
Eng.  R.  Cas.  136,  absir. 


without  the  consent  of  the  owners  of  prop- 
erty abutting  upon  the  street,  or  without 
ha\ing  acquired  their  rights  therein,  being 
illegal,  such  an  owner  is  entitled  to  recover 
all  damages  of  every  kind  caused  to  him 
while  such  road  is  so  illegally  maintained 
and  operated.  Jlfsseni;fr  v.  Manhattan  R. 
Co.,  129  N.  J'.  502,  29  N.  E.  Rep.  955,  42  N. 
Y.  S.  R.  96;  aj/bni/iig  36  A'.    )'.  >'.  A'.  1024. 

134.  Int4>rest  <ui  damages.  —  In 
equitable  actions  against  elevated  railroads 
where  ccjinplete  relief  is  atTorded,  damages, 
as  loss  of  rental,  must  be  allowed  down  to 
the  time  of  trial ;  and  interest  on  the  same 
awarded  for  fee  value  must  also  be  allowed 
until  that  sum  is  paid.  K'ane  v.  Manhattan 
R.  Co.,  42  N.  Y.  S.  R.  415,62  Jlttn  622,  17  N. 
Y.  .'i'pp.  109. 

It  is  error  to  instruct  a  jury  to  allow 
yearly  interest  on  damages  that  they  find  an 
abutting  owner  has  sulTered  in  consequence 
of  the  erection  and  maintenance  of  defend- 
ant's road  in  the  street.  In  actions  of  this 
nature  the  jury  have  the  right,  in  their  dis- 
cretion, to  award  interest,  yet  they  are  not 
bound  to  do  so.  Moore  v.  A'e^v  i'ork  El.  R. 
Co.,  4  S/lv.  A  pp.  488,  126  A^.  ]'.  671,  27  N. 
E.  Rep.  791,  37  A'.  Y.  S.  R.  777;  rcver-wnir 
27  /.  6^  S.  32.  36  A'.  J'.  S.  A'.  81,  12  A'.  )'. 
Supp.  552.— Following  Walrath  v.  Red- 
field,  18  N.  Y.  457;  Home  Ins.  Co.  v.  Penn- 
sylvania R.  Co.,  II  Hun  182;  Mairs  ?/. 
Manhattan  Real  Estate  Assoc,  89  N.  Y. 
498  ;  Duryee  v.  Mayor,  etc.,  of  N.  Y.,  96  N. 

Y.  477. 

135.  Cases  for  nominal  damages. 

— Where  it  appears  that  there  has  becm 
neither  a  decrease  in  value  nor  any  pre- 
vention of  an  increase  caused  by  the  rail- 
road, plaintiff  is  entitled  only  to  non-inal 
damages.  Bohni  v.  Metropolitan  El.  R.  Co., 
50  Am.  Or'  En^-.  R.  Cas.  271,  129  .^V.  Y.  576, 
29  N.  E.  Rep.  802,  42  A^  Y.  S.  R.  247 ;  re- 
versintr  27  /.  &^  S.  585,  38  A^  Y.S.  R.  1025, 
14  N.  Y.  Supp.  950.— Followed  in  Moore 
V.  New  York  El.  R.  Co.,  4  Misc.  (N.Y.)  132. 

So  also,  it  seems,  where  it  appears  that 
the  plaintifT's  abutting  land  has  actually  in- 
creased in  value,  unless  it  is  shown  that  but 
for  the  acts  of  the  defendants  in  taking  the 
easements,  it  would  have  grown  still  more 
in  value,  no  damage  is  proved.  Rohm  v. 
Metropolitan  El.  R.  Co.,  50  Am.  &>  Fug.  R. 
Cas.  271,  129  N.  Y.  576,  29  A^.  E.  Rep.  802,  42 
A^.  Y.  S.  R.  247;  reversing  i-j  J.  S^  S.  585, 
38  A^.  Y.  S.  R.  1025,  14  A^.  Y.  Supp.  950. 

Plaintiff's    title   and    possession   of   the 
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premises  were  established  by  undisputed 
iviilcnce,  and  the  case  was  destitute  of  all 
cvi  lence  from  whicii  defendants'  acquire- 
ments of  the  easements  taken  for  tiie  pur- 
poses of  their  elevated  railway  could  be 
remotely  inferred.  HM,  that  even  if  tiie 
evidence  failed  to  show  any  excess  of  injury 
to  the  rental  value  of  her  [jremises  over 
and  ;ibove  tiie  benefits  which  were  derived 
iroin  the  presence  of  the  railway,  she  was, 
notwithstandinfT,  entitled  to  nominal  dam- 
age .,  and  it  was  errwr  for  tiie  trial  judt;e  to 
refuse  to  cliarj^e  that  the  verdict  must,  in 
any  event,  be  in  favorof  pl.iintilT  for  nominal 
damages.  J/co/v  v.  AVw  ]'<)ri'  El.  R.  Co.,  4 
Misc.  132,  53  X.  Y.  S.  A'.  169.— Following 
Sternberjjer  v.  Metropolitan  El.  R.  Co.,  2 
Misc,  113;  HolTman  7>.  Manhattan  El.  R. 
Co,,  I  Misc.  155;  Newman  7'.  Metropolitan 
El.  R.  Co.,  118  N.  Y.  618;  Hohm  v.  Metro- 
!)olitan  El.  R.  Co.,  129  N.  Y.  576. 

i:Ut.  Daiiia^'os  foniiMitcil  to  tiino 
of  trial. — In  equitable  actions  by  abutting 
owners  against  elevated  railways,  damages 
should  be  allowed  down  to  the  time  of  the 
trial.  Mortimer  v.  Xew  York  El.  R.  Co.,  44 
X.  Y.  S.  R.  692, 63  I  fun  629.  1 8  X.  Y.  Sit/>p.  2. 
h'ltiie  v.  Manhattan  R.  Co. ,  42  A'.  Y.  S.  R. 
415,  62  I/un  622,  17  X.  Y.  S///>/>.  109. 

l.'{7.  KIciiiciits  ill  I'oiiipiitatioii  of 
t'litiire  daiiiaKt'S.— In  ascertaining  the 
damages  of  an  abutting  owner,  in  an  equit- 
able action,  the  future  probable  damages 
should  be  considered ;  therefore  the  fact 
that  there  will  be  nothing  in  the  future  to 
prevent  the  company  from  erecting  a  sta- 
tion in  front  of  plaintiff's  premises,  and  the 
likelihood  of  its  doing  so,  is  an  element  of 
damages  to  betaken  into  account.  Stir/t  v. 
Metropolitan  El.  R.  Co.,  21  X.  Y.  S.  R.71, 
51  //i/n  (X.  Y.)  640,  4  X.   Y.  Sttpp.  323. 

i;J8.  Kiilcs  for  coiiipiitation  of 
(laina^es. — The  principle  which  should 
guide  an  award  of  damages  to  be  paid  by 
the  company,  in  an  action  by  an  abuLting 
owner  to  restrain  the  operation  of  the  road, 
in  order  to  obviate  the  injunction,  is  the 
same  as  in  proceedings  to  condemn  the 
owner's  rights  in  the  street  for  the  railroad 
use— i.e.,  lessened  value  of  the  landowner's 
interest  in  his  premises,  caused  by  the  con- 
tinued maintenance  and  operation  of  the 
railroad.  Sperb  v.  Metropolitan  El.  R.  Co., 
137  N.  Y.  155.  32  X.  E.  Rep.  1050.  50  A^.  Y. 
S.  R.  204;  reversing-  61  //itn  539,  44  X.  Y. 
S.  R.  216.— Quoted  in  Purdyz/.  Manhattan 
El.  R.Co.,si  N.  Y.  S.  R.  766. 


In  a  common  law  action  brought  by  an 
abutting  owner  to  recover  damages  occa- 
sioned by  the  interruption  of  Hglit  to  his 
premises  by  an  elevated  railroad,  he  can 
recover  only  such  temporary  damages  as 
have  been  sustained  up  to  the  lime  of  tlie 
commencement  of  the  action,  and  is  not 
entitled  to  damages  measured  by  the  |)er- 
manent  diminution  in  value  of  his  property. 
Pond  v.  Metropolitan  El.  R.  Co.,  112  A'.  }'. 
186,  19  X.  E.  Rep.  487,  20  X.  Y.  S.  R.  479; 
reiiersinj;  42  II tin  567,  4  X.  Y.  S.  R.  661. — 
Following  Uiine  v.  New  York  C.  &  H.  R, 
R.  Co.,  loi  N.  Y.  98;  Lahr  v.  Metropolitan 
El.  R.  Co.,  104  N.  Y.  270;  New  York  Nat. 
E.xch.  HanU  v.  Metropolitan  El.  R.  Co.,  108 
N.  Y.  660.— Quoted  in  Knox  v.  Metropoli- 
tan El.  R.  Co.,  58  Hun  517.  36  N.  Y.  S.  R.  2, 
12N.  Y.Supp.  84S  ;  Abendroth  7/.  Manhattan 
R.  Co.,  33  N.  Y.  S.  R.  475. 

An  abutting  owner  cannot  recover  in  a 
common  law  action  for  money  only,  against 
an  elevated  railroad  company,  for  a  sum 
that  lie  claims  to  have  lost  in  selling  the 
property  at  a  depreciated  price,  due  to  the 
existence  of  defendant's  road.  Parct  v. 
Xew  York  El.  R.  Co.,  46  A^.  Y.  S.  R.  29,  18 
X.  Y.  Sttpp.  580. 

The  fact  that  the  purchase  of  an  abut- 
ting lot  has  proved  a  profitable  business  in- 
vestment to  the  plaintiff  cannot  be  taken 
into  consideration  in  estimating  the  dam- 
ages that  he  is  entitled  to  by  reason  of  the 
construction  and  operation  of  defendant's 
elevated  road  in  the  street.  Sherwood  v. 
Metropolitan  El.  R.  Co.,  12  X.  Y.  Sttpp.  852. 

The  court  stated  to  the  jury  tl;;; .. irount 
of  annual  loss  sustained  by  plaintiff,  as  tes- 
tified to  by  defendants'  witnesses,  caused  by 
the  maintenance  and  operation  of  defend- 
ants' road,  and  charged  that  they  must  find 
a  verdict  for  not  less  than  that  sum,  with 
interest.  //<■/</,  error ;  that  while  in  such  ac- 
tions the  jury  may,  in  their  discretion, award 
damages  incapable  of  liquidation  by  com- 
putation, they  are  not  bound  to  do  so. 
Moore  v.  Xexv  York  El.  R.  Co.,  126  A'.  Y. 
671,27  X.  E.  Rep.  791,  37  X.  Y.  S.  R.  777 ; 
reversing  27  J.  &^  S.  32,  36  X.  Y.  S,  R.  81, 
i2iV.  Y.  Sttpp.  552. 

b.  Damages  to  the  Fee. 

130.  Ill  {fcueral.* — A  very  clear  case 
should   be   presented  on   the   part  of    the 

*  Right  of  abutting  owner  to  recover  tlamages 
for  depreciation  in  value  of  property,  see  56  Am. 
&  E.NG.  R.  Cas.  6S2,  abstr. 
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owner  of  improved  property  to  justify  an 
award  of  fee  damages,  in  an  action  against 
an  elevated  railway  ctjnipaiiy  for  erecting 
and  maintaining  a  road  in  tlie  street,  when 
an  award  oi  past  damages  is  denied.  Had- 
deii  V.  Metropolitan  Kl.  R.  Co.,  75  Hun  63, 
26  X.  V.  Siipp.  995.  -yuoriNG  Sutro  v, 
M.inliattan  K.  Co.,  137  N.  Y.  594. 

Tile  court  ought  not  to  assume  that  the 
present  condition  is  not  to  continue,  or  to 
aw. lid  tee  damages  on  the  speculation  that 
b\  futiire  changes  in  the  operation  of  the 
road,  or  the  location  of  its  staii(jns,  the 
benelits  which  it  now  receives  will  be  with- 
drawn. Sutro  V.  Manhattan  R.  Co.,  50  X. 
).  .V.  A'.  701,  137  .V.  V.  592,  33  X.  E. 
A,'/^.  334;  reversing  17  N.  y.Supp.()n,i,-i 
X.  ] '.  5.  R.  958. 

it  may  be  incompetent  for  an  abutting 
owner,  suing  an  elevated  railway  comiiany, 
lo  prove  that  he  was  otTerefi  a  certain  sum 
for  his  propi.'rty  before  defendant's  road 
was  l)uiit,  tending  to  show  that  it  had  dc- 
LMcased  in  value  since ;  yet  it  is  not  revcrsi- 
i)le  error  where  the  award  of  damages  that 
was  made  is  fully  sustained  by  other  com- 
petent evidence.  Kuh  v.  Metropolitan  El. 
R.  Co..  2b  J.  &-  S.  138,  31  X.  v.  S.  R.  406, 
9  X.  }'.  Snpp.  710. —  FuLi.owiNG  Ross  v. 
Metropolitan  Kl.  K.  Co.,  25  J.  &  S.  412. 

It  was  found  as  a  fact,  that  the  fee  value 
of  plaintiff's  property  was  !?30,ooo  before 
defetidant's  road  was  built,  and  the  evi- 
dence showed  that  it  was  worth  about  the 
same  at  the  time  of  the  trial,  though  other 
property  in  the  vicinity,  but  not  on  defend- 
ant's road,  had  increased  in  value  from  ten 
to  twenty  per  cent.  The  same  percentage 
of  increase  would  have  entitled  plaintiff  to 
damages  from  S5400  to  §6000,  but  the  court 
awarded  $8000.  Held,  that  the  judgment 
should  be  reversed,  unless  plaintiff  stipu- 
lates to  reduce  the  amount  of  fee  damage 
to  S5400.  IVilletts  V.  Xeiu  York  El.  R.  Co., 
40  A'.  V.  S.  R.  917,  61  Hun  626,  15  .V.  ]'. 
Supp.  923. 

14:0.  Where  fee  of  street  is  not  in 
owner  of  abuttiiij;  property.— A  deed 
conveying  a  lot  which  describes  the  bound- 
ary li.ies  as  beginning  at  the  corner  of  a  lot 
and  runiung  "along"  a  designated  street, 
and  the  second  side  line  as  running  "to" 
the  street,  the  place  of  beginning,  conveys 
no  fee  to  any  part  of  the  street,  and  the 
owner  cannot  recover  fee  damages  for  the 
erection  and  operation  of  an  elevated  road 
in  the  street.     Morison  v.  New   York  El. 


R.  Co.,  74  Hun  398,  26  A'.  Y.  Supp.  641,  57 
A'.  Y.  S.  R.  245. 

When  a  lot  owner's  deed  does  not  convey 
title  to  any  part  of  the  street,  he  cannot  ac- 
quire title  by  adverse  possession,  so  as  to 
recover  fee  damages  for  the  operation  of 
an  elevated  road  in  the  street.  Morison  v. 
Xe7ii  York  El.  R.  Co.,  74  Hun  39S,  26  A'.  J'. 
Supp.  641,  57  X.  ]'.  S.  R.  245. 

1-1:1.  Distinction  between  fee 
tlaina^es  and  daniaKe.s  lor  torl- 
I'easanee. — There  is  a  distiiictii>n  between 
fee  damages  and  damages  for  tortfcasance; 
that  is  to  say,  between  compensation  lor 
the  easements  of  light,  air,  and  access 
taken  by  the  defendants,  and  damages  to 
the  land  not  taken,  but  by  subsequent  acts 
wrongfully  injured. — Mitchell  v.  Metropoli- 
tan El.  R.  Co.,  132  jV.  ]'.  552,  30  .\'.  E.  Rep. 
385,  43  X.  )'.  S.  R.  476;  ajjlrming  56  Hun 
642,  31  A'.  Y.  S.  R.  80,  9  A'.  Y.  Supp.  130.— 
yuoiED  IN  Gerber  v.  Metropolitan  El.  R. 
Co.,  23  N.  Y.  Supp.  166.  52  N.  Y.  S.  R.  444. 

142.  Cannot  l)e  recovered  in  an 
action  for  <lania^es  after  construc- 
tion of  r<»ad.— Where  an  elevated  rail- 
road has  been  constructed  in  the  street  in 
front  of  plaintiff's  premises  without  pay- 
ment of  compensation  to  him,  the  measure 
of  damages  in  an  action  by  him  is  the  di- 
minished rental  or  usable  value  of  the 
property  in  the  condition  in  which  it  was 
prior  to  the  bringing  of  the  action.  Dam- 
ages for  permanent  dimiimtion  in  value 
cannot  be  recovered  in  such  action.  Tall- 
ntan  v.  Metropolitan  El.  R.  Co.,  43  Am.  &* 
Eng.  R.  CV?J.  409,  121  A^.  Y.  119,  23A'.  £", 
Rep.  1 1 34,  30  N.  Y.  S.  R.  491,  8  L.  R.  A. 
173  ;  reiser  sing  16  A^.  Y.  S.  R.  684,  2  N.  Y. 
Supp,  130.  —  DiSTiNGt;iSHEn  IN  Pappen- 
heim  v.  Metropolitan  El.  W.  Co.,  128  N.  Y. 
436;  Bernheimer  v.  Manhattan  R.  Co., 
26  Abb.  N.  Cas.  88,  13  N.  Y.  Supp.  913. 
—  Followed  in  American  Bank  Note 
Co.  V.  New  York  El.  R.  Co.,  27  J.  &  S.  175. 
Quoted  in  Martin  v.  Manhattan  \\.  Co., 
44  N.  Y.  S.  R.  543.  63  Hun  350.  18  N.  Y. 
Supp.  238. 

143.  Noise  as  an  element  of  fee 
damages. — Although  an  elevated  railroad 
is  liable  in  an  action  at  law  for  the  wrong 
done  abutting  owners  by  the  noise  of  pass- 
ing trains,  such  noise  cannot  be  taken  into 
account  as  an  element  of  fee  damage  in  an 
equitable  action  for  an  injunction.  Kiep  v. 
Manhattan  R.  Co.,  44  X.  Y.  S.  R.  699,  63 
Hun  630,  17  A^.  y.  Supp.  804. 
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144.  CoiiMi(1crn<  iou  ofl'iitiirtMluiii- 
npvM. — In  an  ccjuitaljle  action  a<4aiiist  an 
elcvatefl  railroad,  the  (jiiestion  in  asscssinjj 
damages  is  of  the  pcrin.inenl  injury  to  the 
inheriiance,  and  tho  sum  to  he  awarded  as 
an  alternative  of  an  injunction  is  not  the 
amount  of  loss  plaintiff  may  have  already 
sustained,  but  all  the  loss  he  will  hereafter 
sulfcr  from  the  apprii|)riation  of  his  ease- 
ments in  the  street.  Bcrnheimer  v.  Man- 
hattan R.  Co.,  2(i  Abb.  N.  Las.  SS,  13  X.  V. 
Supp.  913.  —  DisTiNdUlsniNG  Tallman  v. 
Meiropoliian  V.\.  K.  Co.,  121   N.   Y.  119. 

In  asceriaiiiinj;  the  fee  damaj^es  that  shall 
be  paid  by  the  company  to  avoid  an  injunc- 
tion, the  iiiti  rfcrLMice  with  plaintilT's  light 
and  air  and  the  continued  use  of  the  road 
in  ihc  future  should  he  taken  into  account. 
/oiii-s  V.  XfiV  York  El.  R.  Co.,  45  i\.  Y.  S. 
K.  667,  18  A'.  1".  5«//.  952.— Following 
Smith  V.  New  Yi)rk  El.  K.  Co..  44  N.  Y. 
S.  K.  875. 

The  facts  that  defendant's  road  is  perma- 
nent, and  of  any  purposes  to  which  plain- 
tilf's  premises  may  be  applied,  should  be 
taken  into  consideraticm  111  fi.xing  the  dam« 
as;es  for  the  street  easements  taken,  though 
plaintilT's  property  has  not  depreciated  in 
rental  value  down  to  the  time  of  the  trial. 
Sloan f  V.  AV7<'  York  El.  R.  Co.,  17  A^.  Y. 
Supp.  769,  44  A'.  1 '.  i'.  R.  583 ;  m'ersed  in 
33  \\  E.  Rep.  335,  50  N.  Y.  S.  R.  705. 

The  fact  that  defendant  company  runs 
but  few  trains  past  plaintifT's  |iremiscs  at 
the  time  of  the  trial  is  immaterial  in  as- 
sessing his  damages  arising  from  running 
trains,  as  in  the  future  it  will  have  the 
right  to  increase  the  number  of  trains  as  it 
may  desire,  without  being  liable  to  plaintifT 
for  further  damages.  Uti^Iies  v.  New  York 
El.  R.  Co.,  so  A'.'  Y.  S.  R.  739.  67  Hun  648, 
21  A'.   Y.  Supp.  693. 

145.  Measure  of  (laiiia$;os. — Where, 
in  an  action  to  restrain  the  operation  of  an 
elcvatefl  railroad  in  a  city  street  in  front  of 
plaintifT's  premises,  the  defendant  is  allowed 
to  pay  the  permanent  or  fee  damages  in 
lieu  of  an  injunction,  the  damages  to  be 
allowed  are  such,  and  only  such,  as  would  be 
given  in  a  proceeding  for  condemnation  of 
lands  for  railroad  purposes.  Bohm  v.  Met- 
ropolitan El.  R.  Co.,  50  Am.  &^  Eiif^.  R.  Cas. 
271,  129  A''.  Y.  576,  29  A'^.  E.  Rep.  802,  42  A'. 
Y.  S.  R.  247  ;  reversing  27/.  &*  S.  585.  38 
N.  Y.  S.  R.  1025.  14  A'.  Y.  Supp.  950. 

//  seems  that  in  condemnation  proceed- 
ings the  measure  of  compensation  would  be 


the  dilTerence  between  the  fair  market  value 
of  the  whole  property  at  the  lime  of  con- 
deiiination,  without  the  unlawful  structure, 
and  the  present  market  value  of  the  |)riip- 
erty  left  with  the  structure  in  existence  ;  and 
tlr  ,  is  the  measure  of  the  pciinaneni  dam- 
ages, the  payment  of  which  on  receipt  of  a 
conveyance  may,  in  an  action  to  restrain 
the  wrong  d(jer.  be  made  a  condition  for 
the  denial  of  an  injunction.  Pappeii/ieim 
V.  Metropolitan  El.  R.  Co.,  50  Am.  &^  Etn:;. 
R.  Cas.  2C0,  128  A'.  ]'.  436,  28  X.  E.  Rep.  51S, 
40  A'.  Y.  S.  R.  445 ;  aj/irminif  27  J.  &^  S. 
576,  36  A'.  ]'.  S.  R.  I024,  13  A-.  J-.  Supp.  955. 
In  an  equitable  action  against  an  elevated 
railroad,  the  meas'  cof  damages  is  the  de- 
creased value  of  i)laintilT's  property,  caused 
by  the  presence  of  the  road  down  to  the 
time  of  trial,  and  not  at  the  time  of  the 
seizure  or  the  taking  of  his  easements. 
Kenkele  v.  Manliattan  R.  Co.,  55  llun  398, 
29  .\'.  )'.  .V.  K.  95,  S  X.  Y.  Supp.  707.— 
Dlstinguishkd  in  Roberts  v.  New  York 
El.  R.  Co.,  128  N.  Y.  455  ;  Macy  v.  Metro- 
politan El.  R.  Co., 36  N.  Y.  S.  R.  245.  59  Hun 
365,  I?.  N.  Y.  Su|)p.  804. 

Where  the  defendant  is  permitted  to  pay 
the  damage  to  the  fee,  in  estimating  those 
damages  the  evidence  must  '^r  confined  to 
what  the  railroad  company  is  aathorized  to 
take  or  interfere  with,  to  wit,  the  easements 
of  light,  air,  and  access.  Messenger  \.  Man- 
hattan R.  Co.,  129  A'.  ]'.  502,  29  A'.  E.  Rep. 
955,  42  A^  Y.  S.  R.  96;  affirming  36  A'.  Y, 
S.  R.  1024. 

The  owner  of  a  lot  abutting  on  a  street 
in  New  York  city,  opened  under  the  act  of 
April  19,  1 81 3,  may  recover  against  an  ele- 
vated railroad  damages  for  interfering  with 
his  easement  in  light,  air,  and  access  in  the 
street,  to  the  extent  of  the  diminution  of 
the  value  of  his  property  caused  by  such 
interference.  Peyser  v.  Metropolitan  El.  R. 
Co.,  13  Daly  (A'    }'.)  122. 

The  measure  of  damages  in  an  action  by 
an  abutting  owner  against  an  elevated  rail- 
road is  the  decreased  market  value  caused 
by  constructing  and  operating  the  road  ; 
and  where  the  property  is  held  by  a  life 
tenant,  the  damages  should  be  assessed  and 
then  apportioned  between  the  life  tenant 
and  the  remainderman.  Thompson  v.  Man- 
liattan R.  Co.,  15  Daly  438.6  A'.  I'.  Supp. 
929,  24  A'.  Y.  S.  R.  49S  ;  7nodified  in  8  N. 
Y.  Supp.  641. 

140.  Where  property  is  mort- 
gaged.—It  appears  that  a  mortgage,  duly 
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recorded,  given  by  plaintiff  upon  his  prem- 
ises, was  unpaid  at  the  time  of  the  trial. 
The  judgment  did  not  provide,  as  requested 
by  defendants,  for  a  release  Irum  the  mort- 
gage of  the  rights  to  be  conveyed  to  defend- 
ants upon  payment  of  the  fee  damages, 
yy (7,/,  error.  U'oolsey  v.  AVj«'  Vot/c  El.  K. 
Co..  134  -y.  y-  323.  30  A'.  E.  Rep.  3S7,  31  A". 
JC.  Re(y.  891,  47  A'.  1'.  i".  A".  633  ;  affirming 
56  11  nil  642,  31  A'.   1'.  S.  K.  yi. 

147.  UeiM'tits.— Where  plaintiff  owns 
two  lots,  one  fronting  on  the  street  on 
which  defendanl's  elevated  railroad  is  and 
the  other  on  a  side  street,  in  estimating  the 
fee  value  of  his  casements  in  the  street 
taken  by  the  road,  it  is  proper  to  refuse  to 
consider  the  advantage  derived  by  his  lot 
fronting  the  railroad  connecting  at  the  rear 
with  the  lot  fronting  on  the  other  street. 
Kane  v.  Manhattan  R.  Co.,  42  A^  V.  S.  R. 
415,  62  I/un  622,  17  iV.  V.  Supp.  109. 

c.  Depreciation  of  Rental  Value. 

148.  Ill  general.— Property  owners 
have  a  right,  whether  their  adventures  be 
successful  or  unsuccessful,  to  recover  tiie 
actual  damages  sustained  during  their 
ownership  by  reason  of  past  diminution  of 
rental  values,  and  they  are  entitled  to  just 
compensation  for  so  much  of  their  ease- 
ments as  have  been  appropriated  to  the  use 
of  an  elevated  railroad.  Slierivood  v.  Metro- 
politan El.  R.  Co..  36  A^.  Y.  S.  R.  195,  58 
Nun  611,  12  A.  V.  Supp.  852;  affirmed  in 
1 28  N.  V.  624,  num..  40  A'.   Y.  S.  R.  1 57. 

The  jury  may  assess  the  value  of  plain- 
tiff's easements  as  of  the  time  that  they 
were  appropriated  by  the  defendant,  and 
award  interest  thereon,  or  give  a  gross  sum, 
including  both  the  principal  and  interest; 
but  the  damages  must  be  limited  to  the 
value  of  the  easements  taken ;  and  when  he 
has  been  allowed  the  sum  which  represents 
such  value  he  cannot  recover,  in  addition, 
for  loss  of  rents,  whether  it  be  allowed  as 
interest  or  otherwise.  Ireland  v.  Metro- 
politan El.  R.  Co..  20  J.  (S-  S.  {N.  Y.)  450. 

Where  the  evidence  shows  that  certain 
rooms  in  plaintiff's  building  remained 
vacant,  it  is  error  to  exclude  evidence  of 
the  price  demanded  for  the  rooms,  as  the 
vacancy  might  have  been  caused  by  a  de- 
mand of  exorbitant  rents.  Lazarus  v. 
Metropolitan  El.  R.  Co.,  53  A^.  Y.  S.  R.  31, 
69  //tin  190. 

An  abutting  owner  cannot  recover  dam- 


ages against  the  jompany  for  maintaining  a 
depot  in  the  building  next  to  his  but  one, 
where  such  depot  is  not  on  the  street,  or  on 
property  over  which  plaintiff  has  an  ease- 
ment of  light,  air,  or  access,  and  where 
there  is  no  evidence  that  the  station  is 
maintained  illegally.  Leale  v.  Manhattan 
R.  Co.,  41  JV.  1'.  6'.  R.  904,  61  I/i/n  613,  16 
N.  i'.  Supp.  419. 

Where  an  abutting  owner  owns  a  lot  with 
two  buildings  thereon,  disconnected,  one  in 
the  rear  of  the  other,  and  defendant's  rail- 
road is  in  the  street  on  which  the  front 
building  is  situated,  any  diminution  in  rents 
of  the  rear  building  cannot  be  considered  in 
an  action  against  the  company.  Mooney  v. 
New  York  El.  R.  Co.,  30  A'.  )'.  S.  R.  561,  9 
iV.  ]'.  Supp.  522,  16  Daly  145.— Disi IN- 
GUisHKii  IN  Stevens  v.  New  York  El.  R. 
Co.,  130  N.  Y.  95. 

An  abutting  owner  is  not  entitled  to  re- 
lief against  an  elevated  railway,  either  at 
law  or  in  equity,  by  merely  showing  that 
other  property  in  the  vicinity  on  parallel 
and  side  streets  has  increased  both  in  fee 
and  rental  value  more  rapidly  than  his, 
which  fronts  defendant's  road.  Steinmets  \\ 
Metropolitan  El.  R.  Co.,  18  A^   1'.  Supp.  209. 

Plaintiff's  fee  damages  were  fixed  at 
$7000,  and  his  annual  rental  damages  at 
Siooo.  The  evidence  showed  that  property 
generally  rented  for  from  eight  to  ten  per 
cent,  of  its  value ;  and  it  was  objected  that 
the  annual  rent  damages  were  fixed  too 
high,  because  they  amounted  to  about  four- 
teen per  cent,  of  the  fee  damages.  Held, 
that  such  objection  could  not  be  sustained, 
as  the  fee  damages  might  have  been  fixed 
too  low.  Barrett  v.  Manhattan  R.  Co.,  44 
A^  Y.S.  R.  iSs,  63  Hun  630,  18  N.  Y.Supp. 

71. 

In  an  action  to  restrain  the  operation  of 
an  elevated  railroad  in  front  of  premises 
and  for  past  damages,  it  appeared  that  the 
premises  down  to  1S78,  the  time  the  rail- 
road came,  rented  to  a  single  tenant  for 
§5000  a  year.  The  year  the  railroad  came 
$3800  were  spent  in  improvements,  and 
there  was  no  tenant,  and  never  since  the 
coming  of  the  railroad  did  the  annual  rent 
exceer'  §2700.  The  actnal  difference  in 
rent  between  1878  and  1891,  when  the  trial 
was  had,  was  $2400.  Held,  that  the  referee's 
estimate  of  I900  per  annum,  including  all 
interest,  was  moderate  and  amply  sustained 
by  the  evidence.  Knapp  v.  A'eui  York  El, 
R.  Co.,  4  Misc.  408,  53  A'.  Y.  S.  R.  571. 
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149.  lYIicrc  the  rental  value  lias 
iiicreasetl. — While  the  value  of  the  ease- 
meius  taken  must  be  measured  by  the  ef- 
fect which  their  appropriation  has  had  upon 
the  property  to  which  they  were  appurte- 
nant, and  while  if  it  appears  that  the  abut- 
ting owner,  although  deprived  of  his  ease- 
ments, has  been  in  fact  benefited  by  the 
construction  and  operation  of  the  road,  he 
fails  to  sustain  his  allegation  of  damage,  if 
the  evidence  justifies  the  inference  that  al- 
though the  rental  value  of  the  abutting 
property  has  enhanced  since  the  construc- 
tion of  the  railroad,  yet  that  the  increase 
has  not  been  as  great  as  it  would  have  been 
if  the  railroad  had  not  been  constructed,  a 
trial  tribunal  is  authorized  to  award  com- 
pensation and  to  fix  the  amount  tliereof. 
Storck  v.  Metropolitan  El.  K.  Co.,  50  Ant.  &* 
Eng.  R.  Cas.  287,  131  iV.  V.  514,  30  yV.  E. 
Kep.  497,  43  N.  V.  S.  K.  730 ;  affirming  27 
/.  &-  S.  588,  39  N.  V.  S.  A\  263,  14  N.  y. 
Supp.  311. 

The  evidence  showed  an  increase  in  ren- 
tal values  from  the  time  defendant's  road 
was  put  in  operation,  and  continuing,  with 
some  fluctuations,  not  due  to  the  presence 
of  the  road,  for  some  twelve  years.  Held, 
that  it  failed  to  show  any  loss  in  rental 
values.     Brush  v.  Manhattan  K.  Co.,  44  A\ 

y.  S.  K.  Ill,  17  N  .y.  Supp.  540 ;  affirming 
26  Al'b.  N.  Cas.  73,  13  A^  I'.  Supp.  908.— 
Quoting  Bohm  v.  Metropolitan  El.  R.  Co., 
42  N.  Y.  S.  R.  247. 

150.  AVhilc  biiiltliu^;  is  being  re- 
paired or  a  new  one  is  beinjf  built. 
—  Rental  damages  cannot  be  allowed  dur- 
ing the  time  an  old  building  is  being  re- 
moved and  a  new  one  erected  in  its  stead, 
Martin  v.  Manhattan  A'.  Co.,  44  jV.  1'.  S.  A\ 
543,  63  Nun  350,  18  N.  )'.  Supp.  23S. — 
Quoting  Tallman  7/.  Metropolitan  El.  R. 
Co.,  121  N.  Y.  1 19. 

Nor  during  the  time  that  the  building  is 
undergoing  such  alterations  as  practically 
make  it  a  new  building.  Ottinger  v.  New 
yor/:  El.  A'.  Co.,  18  A'.   }'.  Supp.  238. 

151.  During  time  covered  by  an 
unexpired  lensi;. — It  is  proper  to  allow 
a  recovery  for  the  loss  of  rental  during  the 
term  of  an  unexpired  lease  of  the  premises 
existing  when  plaintilTs  purchased,  where 
it  appears  that  the  lease  was  made  after  the 
building  of  the  road,  and,  presumably,  the 
rent  stipulated  for  was  lower  than  it  would 
have  lieen  if  the  road  had  not  been  there. 
Werftitnan  v.  Manhattan  K.  Co. ,  11  N.  y. 


Supp. 66. — Followed  in  Mulford  v.  Met- 
ropolitan El.  R.  Co.,  12  N.  Y.  Supp.  929. — 
Mulford  V.  Metropolitan  El.  R.  Co.,  36  A\ 
y.S.R.  51,  12  A',  y.  Supp.  929.  Bischoff 
V.  New  york  El,  R.  Co.,  29  /.  6-  S.  {N.  1'.) 
21 1.— Following  Korn  v.  New  York  El.  R. 
Co.,  15  N.  Y.  Supp.  10. 

Where  it  appeared  that  the  plaintiff,  in 
good  faith,  and  because  of  the  inability  of  his 
tenant  to  pay  so  heavy  a  rent,  canceled  a  lease 
of  the  premises,  and  granted  a  new  lease  for 
a  less  rent — held,  that  he  was  not  precluded, 
as  against  defendant,  from  making  tiiis 
change,  or  from  having  the  reduced  rent 
considered  in  ascertaining  the  value  of  the 
premises.  Bischoff  v.  Nexu  york  El.  R.  Co., 
138  A',  y.  257,  52  N.  y.  S.  R.  2,7 A,  33  A'.  E. 
Rep.  1073;  affirming  46  N.  F.  S.  R.  863,  18 
.V.  y.  Supp.  865. 

The  evidence  showed  that  during  the 
time  for  which  plaintiff  claimed  a  loss  of 
rental  damages  the  premises  were  under  a 
five  years'  lease,  executed  after  the  road  was 
built.  The  court  instructed  the  jury  that 
they  must  consider  the  fact  that  the  prem- 
ises were  under  a  lease  "at  a  fixed  rental, 
and  that  such  rental  must  have  remained 
the  same  during  the  whole  period,  even  if 
the  railroad  had  been  taken  away."  Held, 
error.  The  fact  of  such  lease  could  not  aid 
the  jury  in  arriving  at  a  conclusion  as  to 
what  loss  of  rental  value  to  the  premises 
was  caused  by  defendant's  road  during  the 
period  of  the  lease.  Sternberger  v.  Manhat- 
tan R.    Co.,  41   A^    r.   S.  R.626,  16  A'.   ]'. 

^'"/>/>-  5.39- 

152.  Where  owner  occupies  the 
premises. — The  recognized  rule  of  dam- 
age to  an  abutting  owner  is  the  difference 
in  the  rental  value  of  his  premises  caused 
by  defendant's  road;  and  the  application  of 
the  rule  does  not  depend  upon  either  the 
actual  receipt  of  rent,  the  occupation  of  the 
property  by  the  owner,  or  the  premises 
standing  idle.  A'orn  v.  AVtc  ]'o/k  El.  R.  Co., 
39  A'.  1'.  S.  R.  322,  60  //un  583,  15  A',  y. 
Supp.  10. 

An  owner  wiio  occupies  the  premises  him- 
self may  recover  as  for  a  loss  of  rentals 
where  it  appears  that  the  presence  of  de- 
fendant's road  rendered  the  premises  dis- 
agreeable and  uncomfortable ;  and  also 
damages  for  the  easement  in  the  street  ap- 
propriated, limiting  the  recovery  to  six 
years  preceding  the  action.  Kearney  v, 
Metropolitan  El.  R,  Co.,  14  A'.  1'.  S.  R,  854. 
— Rkviewino  New  York  Nat.  Exch.  i5ank 
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V.  Metropolitan  El.  R.  Co  ,  21  J.  &  S.  511.— 
Applied  in  Martin  ?>.  Manhattan  R.  Co., 
44  N.  Y.  S.  R.  543.63  Hun  350,  18  N.  Y. 
Supp.  238. 

But  this  rule  is  not  applicable  to  a  cor- 
poration, such  as  a  bank,  which  occupies 
the  premises,  because  a  corporation  cannot 
be  subjected  to  personal  inconvenience  and 
discomfort.  So  a  corporation  cannot  re- 
cover as  for  loss  of  rental  value,  but  only 
for  additional  expense  incurred,  such  as 
puttint;  in  electric  lights,  rcflcciors,  etc., 
niade  necessary  by  an  ot)structiou  of  the 
street  lij;ht  by  tlie  road.  Aiiuritan  Bank 
Note  Co.  V.  Nf'M  York  El.  A'.  Co.,  27  /.  <&<•  S. 
175,  13  .V.  y.  Supp.  626,  37  N.  Y.  S.  R.  885 ; 
tnodified  in  129  A'.  Y.  252,  29  N.  E.  Rep. 
302,  41  A^.  Y.  S.  R.  531. 

Where  a  bank  corporation  occupies  prem- 
ises for  the  purpose  of  its  business  after  an 
elevated  railroad  is  constrrcted,  the  fact 
that  the  premises  were  rendered  disagree- 
able and  uncomfortable  to  its  agents  or  em- 
ployes is  of  itself  no  evidence  of  damage  to 
the  corporation,  without  additional  evitience 
that,  by  reason  of  such  premises  being  dis- 
ajj;reeable  or  uncomfortable,  the  corporation 
was  made  to  incur  additional  expenses, 
either  in  the  management  or  carrying  on  of 
its  business,  or  in  some  other  way.  The 
fact  that  its  rental  value  in  the  market  had 
been  depreciated  is  no  pecuniary  loss  totiie 
bank  so  long  as  it  continues  to  use  the 
property  for  its  own  purposes.  Seventh 
Ward  Nat.  Bank  v.  Ne^u  York  El.  R.  Co., 

2\  /.  (5"  S,  (N.   1'.)  412.— Dl.STINGUISHED  IN 

Woolsey  v.  New  York  El.  R.  Co.,  134  N. 

Y.  323- 

The  evidence  tended  to  show  a  substan- 
tial impairment  of  the  rental  value  of  plain- 
tiffs'premises  ;  it  appeared  that  they  were 
occupied  by  plaintifl  W.,  who  carried  on 
business  therein,  but  there  was  no  evidence 
tending  to  show  any  special  damage  to  that 
business.  The  court  refused  to  find,  as  re- 
quested by  defendant,  that  plaiiuilTs  did  so 
occupy  and  own  the  building.  J/eld,  no 
error;  as,  if  plaiiuills  liad  so  occupied  them 
and  had  sustained  no  damages  in  tiieir  busi- 
ness, they  were  still  entitled  to  recover; 
that  tlic  damages  were  measurable,  as  plain- 
tiffs should  elect,by  the  amount  which  either 
the  rental  or  usable  value  of  the  property 
had  been  diminislied  by  the  construction 
and  operation  of  defendant's  road  ;  and  as 
they  had  elected  to  rely  on  the  rental  value, 
the    findings   asked    for    were   immaterial. 


Woolsey  v.  New  York  El.  R.  Co.,  134  N.  Y. 
323,  30  N.  E.  Rep.  387,  31  N.  E.  Rep.  891,47 
N.  Y.  S.  R.  633;  affirming  56  Hitn  642,  31 
N.  Y.  S.  R.  91.— Distinguishing  Seventh 
Ward  Nat.  Bank  v.  New  York  El.  R.  Co., 
21  J.  &  S.  412. 

153.  For  any  purpose  for  which 
the  property  may  be  used. — The  owner 
of  a  building  is  entitled  to  rents  for  any 
purjiose  for  which  he  is  able  to  rent  it. 
Therefore,  where  it  appears  that  defendant's 
road  obstructed  the  light,  and  that  at  the 
time  tliat  damages  were  claimed  the  preni- 
ses  were  rented  for  the  exliibition  and  sale. 
of  cut  glass,  it  is  error  for  the  court  to  in- 
struct the  jury  that  they  must  consider  the 
fact  that  cut  gla.ss  can  be  better  exhibited 
by  artificial  light  than  by  ordinary  light. 
The  fact  that  lie  may  have  been  obliged  to 
rent  it  for  such  purpose  does  not  prevent 
him  from  recovering  what  lie  might  have 
received  if  he  had  been  able  to  rent  witli 
the  advantages  of  natural  light.  Scott  v. 
Manhattan  R.  Co.,  28/.  &>  S.  233,  42  N.  Y. 
S.  R.  697,  17  A^.  ]'.  Supp.  3C4. 

154.  Rental  vahie  for  illegal  pur- 
poses.*— In  an  action,  among  otiier  things, 
to  recover  damages  to  plaintill's  premises, 
alleged  to  have  been  caused  by  the  con- 
struction and  maintenance  of  defendants' 
elevated  railroad  in  a  street  in  front  of  them, 
evidence  was  given  and  it  was  found  that 
the  rental  value  of  the  premises  had  de- 
preciated because  of  the  road  ;  evidence  was 
also  given  tending  to  show  that  before  its 
construction  tlie  house  on  the  premises  had 
been  rented  by  plaintiff's  agent  to  persons 
who  had  used  it  as  a  house  of  prostitution. 
There  was  some  evidence  tending  to  show 
that  said  agent  had  notice  tliat  in  some 
cases  the  house  was  so  used,  and  that  he  re- 
newed leases  after  such  notice,  but  there 
was  no  evidence  that  he  ii.  anyway  afTirma- 
tively  aided,  abetted,  or  counicnanced  such 
use,  or  that  the  rent  was  fixed  with  refer- 
ence thereto.  Defendants'  counsel  re- 
quested the  court  to  find  that  the  purpose 
for  which  the  house  was  used  was  known  to 
plaintiff's  agent,  and  that  for  such  purpose 
defendants'  acts  had  caused  no  diminution 
in  the  rental  value  ;  these  requests  were  re- 
fused as  irrelevant.  Held,  no  error  ;  that 
the  particular  use  of  the  house  had  nothing 


*  Injury  lorenial  value  of  abuitinR  property. 
Rental  value  for  ilk-Ral  purposes,  sec  50  Am.  & 
Eno.  R.  Cas.  30C,  abstr. 
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to  do  with  the  injury  suffered  by  the  plain- 
tiff, but  was  wholly  independent  of  it- 
Lawrence  v.  Metropolitan  El.  Jf.  Co. ,  126  JV. 
y.  483,  27  A'.  E.  Rep.  765,  37  .V.  Y.  S.  R. 
834;  affirming  35  TV.  Y.  5.  R.  39,  12  A^.  K. 
Supp.  546.' — Distinguished  in  Pappen- 
hcini  V.  Metropolilan  El.  R.  Co.,  128  N,  Y. 

436- 
1 55.  Basis  of  estimate  of  damages. 

— Where  an  ainming  owner  seeks  to  re- 
cover fiamages  for  loss  of  rentals,  it  is  prop- 
er to  prove  the  rents  received  before  and 
after  the  construction  of  the  road,  where 
they  have  depreciated,  as  a  basis  of  the  find- 
ing of  his  loss.  Kalm  v.  A'e^v  Yor/c  El.  R. 
Co..  52  A''.  Y.  .S.  R.  255,  22  A^  Y.  Supp.  793; 
reargument  granted  in  52  N.  Y.  S.  R.  939. 

It  is  error  to  award  damages  both  for 
rental  value  and  increased  consumption  of 
gas,  the  loss  of  rental  value  being  based 
principally  upon  loss  of  light.  A/attlage  v. 
jYe^v  York  El.  R.  Co.,  \\  N.  Y.  S.  R.  289, 
17  A'.   ]'.  Supp.  536. 

150.  Diminution  of  rental  value  a 
question  for  the  jury.— The  court  prop- 
erly submitted  to  the  jury  the  question  as 
to  whether  the  obstruction  of  the  street 
during  the  prf)gress  of  the  work  diminished 
the  rental  value  of  the  houses  on  plaintiff's 
premises,  proof  having  been  given  to  sup- 
port plaintiff's  contention  on  that  point. 
Williams  v.  Brooklyn  El.  R.  Co.,  46  Am.  &* 
Eng.  R.  Cas.  149,  126  A^.  Y.  g6,  26  N.  E. 
Rip.  1048,  36  A^  Y.  S.  R.  504;  reversing  57 
Hun  591,  32  A^.  Y.  S.  R.  702,  10  A^.  Y.  Supp. 
929. 

The  court  permitted  the  jury  to  award 
damages  arising  from  plaintiff's  inability  to 
rent  liis  property  from  time  to  time  during 
the  building  of  defendant's  road  and  after 
its  completion,  where  such  loss  could  be 
traced  to  the  operations  of  defendant.  Held, 
no  error.  Williams  v.  Brooklyn  El.  R.  Co., 
46  ,/;;;.  &•  En^.  R.  Cas.  149,  126  N.  Y.  96, 
26  .V.  E.  Rep.  1048,  36  A'.  Y.  S.  R.  504;  re- 
versing  57  Hun  591.  32  A^.  Y.  S.  R.  702,  10 
A'.   ]'.  Supp.  929. 

d.  Smoke,  Cinders,  etc. 

157.  In  sreneral.*— In  estimating  the 
future  or  fee  damages  to  abutting  property, 
it  is  proper  to  consider  the  damages  that 
will  be  caused  in  the  future  by  the  running 

*Vyhen  conduct  of  biisine.ss  is  a  nuisance; 
emission  of  smoke,  soot,  citidcrs,  coal  dust,  etc., 
see  note,  9  L.  R.  A.  712. 


of  trains,  such  as  dirt,  cinders,  steam,  smoke, 
and  odors.  Seehach  v.  Metropolitan  El.  R, 
Co.,  44  A^.  Y.  S.  R.  827,  18  A^.  Y.  Supp. 
208. —  Followed  in  Hirschberger  v.  Man- 
hattan R.  Co.,  44  N.  Y.  S.  R.  82S.— Jor- 
dan V.  Metropolitan  El.  R.  Co.,  28/.  (S^*  5'. 
385,  18  N.  Y.  Supp.  205. — Disapproving 
Sperb  V.  Metropolitan  EI.  R.  Co.,  16  N. 
Y.  Supp.  392.  Following  Story  v.  New 
York  El.  R.  Co.,  90  N.  Y.  122;  Drucker  v. 
Manhattan  R.  Co.,  106  N.  Y.  157  ;  American 
Bank  Note  Co.  7/.  New  York  EI.  R.  Co.,  41 
N.  Y.  S.  R.  531  ;  Messenger  v.  Manhattan 
R.  Co.,  42  N.  Y.  S.  R.  (fo.—Lahr  v.  Metro- 
politan El.  R.  Co.,  104  A^  F.  268,  10  A'.  E. 
Rep.  528,  4  A'.  Y.  S.  R.  340.— Rkvikwkd  in 
Ode  V.  Manhattan  R.  Co.,  56  Hun  199,  31 
N.  Y.  S.  R.  106,  9  N.  Y.  Supp.  338;  Sperb 
V.  Metropolitan  El.  R.  Co.,  41  N.  Y.  S.  R. 
155,  61  Hun  539,  16  N.  Y.  Supp.  392. — 
Sloane  v.  AWr  York  F.l  R.  Co.,  17  A'.  1'. 
Supp.  769,  44  A^.  Y.  S.  R.  5^3.  63  Hun  300; 
reversed  in  33  A'.  E.  Rep.  335,  137  A'.  1'. 
595,  mem.,  50  A'.  Y.  S.  R.  705.  Smit/i  v. 
Neiv  York  El.  R.  Co.,  44  A^.  Y.  S.  R.  875,  18 
N.  Y.  Supp.  132.  —  DiSAPPROViNc;  Sperb 
V.  Metropolitan  El.  R.  Co.,  41  N.  Y.  S.  R. 
155.  QuoriNG  Peyser  v.  Metropolitan  El. 
R.  Co.,  13  Daly  122.— Followed  in  Jones 
V.  New  York  El.  R.  Co.,  45  N.  Y.  S.  R.  667, 
18  N.  Y.  Supp.  952. 

Smoke,  gases,  ashes,  and  cinders,  which 
affect  and  impair  the  easement  of  air :  the 
structure  itself  and  the  passage  of  cars, 
which  lessen  the  easement  of  light;  the 
drippings  of  oil  and  water,  and  the  frequent 
colutTins,  which  interfere  with  convenience 
of  access,  are  elements  of  damage  ;  although 
they  arc  the  necessary  concomitants  of  the 
construction  and  operation  of  the  road,  and 
are  not  the  product  of  negligence,  they 
abridge  the  landowner's  easement.  Druck- 
er v.  Manhattan  R.  Co.,  30  Am.  6^  Eng. 
R.  Cas.  418,  106  N.  Y.  157.  \2  A'.  E.  Rep. 
568,  8  A^.  Y.  S.  R.  599;  affirming  19/.  (S~» 
S.  429. —  .Approved  in  Jordan  t'.  Metropoli- 
tan El.  R.  Co..  44  N.  Y.  S.  R.  S28,  18  N.  Y. 
Supp.  205.  Explained  in  Ode  v.  Man- 
hattan R.  Co.,  56  Hun  199,  31  N.  Y.  S. 
R.  106,  9  N.  Y.  Supp.  338.  Followed 
IN  Stirn  V.  Metropolitan  El.  R.  Co.,  21  N. 
Y.  S.  R.  71  ;  T-iylor  v.  Metropolitan  El.  R. 
Co.,  23  J.  &  S  555 ;  Jordan  v.  Metropolitan 
El.  R.  Co.,  28  J.  &  S.  385.  Reviewed  in 
Newman  v.  Metropolitan  EI.  R.  Co.,  118  N. 
Y.  618. 

Plaintiff  has  a  right  to  show  that  in  and 
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around  his  store  the  atmosphere  was  viti- 
ated by  the  dirt  which  emanated  from  de- 
fendant's structure.  Stanley  v.  Nczv  York 
El.  K.  Co.,  44  iV.  V.  S.  A\  389,  63  //««  629. 
17  .V.  V.Su/>p.  93^ 

158.  l)uiiias«s  to  personal  prop- 
erty not  recoverable.— Injuries  to  per- 
sonal property  arising;  from  interference 
with  plaintiffs  street  light,  and  from  cin- 
ders, cannot  l)e  recovered.  Ainertcan  Bank 
Note  Co.  V.  Metropolitan  El.  R.  Co.,  45  iW  V. 
S.  A'.  322,  63  //////  506,  18  .V.  V.  Supp.  532. 

15l>.  Steam,  gases,  odors,  etc.— 
The  court  found  that  the  railroad  structure 
did  not  interfere  with  the  air  of  plaintiffs 
building  or  with  access  thereto  in  any  sub- 
stantial degree,  but  that  said  structure  fills 
a  large  portion  of  the  street,  seriously  im- 
pairs his  light,  and  that  the  smoke,  gas, 
steam,  and  cinders  emitted  from  the  en- 
gines enter  plaintiff's  doors  and  windows 
and  cause  him  injury ;  that  by  reason  of 
said  facts  the  rental  value  of  plaintiffs 
premises  has  been  seriously  diminished,  and 
his  property  has  been  and  is  permanently 
damaged,  and  its  value  lessened.  Held, 
that  the  erection  and  operation  of  said  ele- 
vated road  was  a  material  impairment  of 
plaintiffs  right  of  property,  for  which  he 
was  entitled  to  recover  compensation;  also 
tiiat  the  fact  that  the  road  was  constructed 
])ursuant  to  legislative  autliority  was  not  a 
defense.  Abendroth  v.  Manhattan  R.  Co.,  46 
Am.  &^Eug.  R.  Cas.  12S,  122  .V.  V.  i,  25  N. 
K.  Rep.  496,  33  A'.  Y.  S.  R.  475;  affirm ini^ 
22  y.  &>  S.  417,7  N.  Y.  S.  R.  43.  19  Afil>.  JV. 
Cas.  247 ;  which  reversed  20  /.  &*  S.  274.  — 
DisriNiiuisiiixG  Fobcs  v.  Rome,  W.  &  O. 
\\.  fo.,  121  N.  Y.  505. — Approvkii  in  Kane 
V.  New  York  El.  R.  Co.,  125  N.  Y.  164. 

Wiiere  an  abutting  owner  lias  been  as- 
sessed and  compelled  to  pay  for  improving 
tlic  street,  an  implied  contract  exists  that 
lie  shall  be  secure  in  his  right  to  use  and 
enjoy  the  street,  wiili  all  of  the  improve- 
nients  tlicreon  for  wiiich  he  has  been  as- 
sessed. Abendroth  v.  Manhattan  R.  Co.,  19 
.•//'/'.  .V.  Cas.  (.V.  Y.)  247,  22  /.  .S"-  6'.  417; 
reTersin^;'  20  J.  i5^  S.  274. 

e.  Consequential  Damages. 

100.  In  f'eneral.— As  the  elevated 
roads  stand  wiiolly  upon  lands  owned  by 
the  municipality,  they  are  liable  to  abut- 
ting owners  only  for  such  consequential 
damages   as   result   from,  the    invasion    of 


property  rights — that  is,  the  taking  of  their 
easements  in  the  streets;  these  are  the 
easement  of  air,  which  is  impaired  by 
smoke  and  gases,  ashes  and  cinders ;  the 
easement  of  light,  impaired  by  the  structure 
itself  and  the  passage  of  cars  thereon  ;  the 
easement  of  access,  affected  by  the  dripping 
of  oil  and  water  and  by  the  frequent  co.- 
umns.  American  Bank  Note  Co.  v.  Ne7u 
York  El.  R.  Co.,  50  Am.  &•  Enj^r,  /,\  Cas. 
292,  129  A'.  Y.  252,  29  A^  E.  Rep.  302.— 
Disapproving  In  re  Utica,  C.  &  S.  V.  R. 
Co.,  56  Barb.  (N.  Y.)  456 ;  In  re  New  York 
C.  &  H.  R.  R.  Co.,  15  Hun  63;  In  re  New 
York,  L.  &  VV.  R.  Co.,  29  Hun  i  ;  In  re 
New  York  El.  R.  Co.,  36  Hun  427.  Dis- 
TINGUISHINO  Buccleuch  7'.  Metropolitan 
Board  of  Works,  L.  R.  5  Eng.  &  Ir.  App. 
418. — Revikwkd  in  Sperb  v.  Metropolitan 
El.  R.  Co..  50  N.  Y.  S.  R.  204.— Hadden  v. 
Metropolitan  El.  R.  Co.,  7$  Hun  63,  26  A^. 
Y.Supp.g<)S. 

Any  consequential  injury  to  plaintiffs 
property  from  the  acts  of  defendant  com- 
pany, while  engaged  in  the  unauthorized 
occupation  and  use  of  the  street,  is  proper 
for  the  consideration  of  the  jury  in  fixing 
the  damages.  Duyckinck  v.  New  York  El. 
R.  Co.,  3  Silv.  App.  317,  34  A^  Y.  S.  R.  876. 
— Reviewing  Story  v.  New  York  El.  R. 
Co.,  90  N.  Y.  122;  Lahr  TA  Metropolitan  El. 
R.  Co.,  104  N.  Y.  268.  4  N.  Y.  S.  R.  340. 

The  court  was  requested  by  defendants' 
counsel,  but  refused,  to  find  that  the  ease- 
ments appurtenant  to  the  several  lots  taken 
or  interfered  with  by  flefendants'  railway, 
aside  from  any  consequential  damages  to 
said  premises  from  the  taking  of  the  same, 
have  only  a  nominal  value,  //eld,  error; 
and  that  as  defendants  were  bound  to  pay 
the  value  of  the  property  they  actually  took 
without  any  allowance  for  benefits,  which 
could  only  be  made  in  reduction  of  conse- 
quential damages,  it  was  important,  and 
defendants  were  entitled  to  a  finding  that 
substantially  all  the  damages  were  conse- 
quential, so  as  to  give  room  for  the  allow- 
ance, /iookman  v.  New  York  Id.  R.  Co.. 
137  A'.  1'.  302,  33  A^  /:.  Rep.  333,  50  A^.  ]'. 
S.  A".  703  ;  re^H-rsing  42  A'.  1'.  5.  /v'.  958,  17 
A^.  Y.  Supp.  951.  —  Following  Newnu\n 
7/.  Metropolitan  El.  R.  Co.,  nS  N.  Y.  618; 
Rohm  V.  Metropolitan  El.  R.  Co.,  129  N. 
Y.  576.— Followed  in  Sloane  v.  New  York 
EI.  R.  Co..  137  N.  Y.  595. 

Under  the  Pa.  constitution  and  laws  the 
owner  of  property  on  a  street  in  which  an 
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elevated  railroad  is  built  is  entitled  to  all  dain- 
iigcs  wliich  he  may  suffer  thereby,  whether 
direct  or  consequential.  Pittsburgh  Junction 
R.  Co.  V.  McCutcheon,  {I\i.)  7  Atl.  Rep.  146. 

101.  Iiicidviital  aiiiioyniices  from 
riiiiiiiiif?  trains  in  tlic  future.— In  de- 
termining the  amount  of  damages  to  be 
paid  by  an  elevated  railroad  company  to  an 
owner  of  land  abutting  <^.i  a  street  through 
which  the  company's  road  runs,  in  order  to 
acquire  the  right  to  continue  to  operate  its 
franchise  in  the  street,  the  railroad  sti  ucture 
is  not  alone  to  be  considered,  but  the  com- 
pany is  bound  to  make  compensation  for 
the  incidental  injuries  caused  by  the  future 
running  of  trains  upon  that  structure.  The 
structure  and  4ts  use  may  not  be  separated 
in  considering  the  effect  upon  the  com- 
plaining property  owner.  Sperb  v.  Metro- 
politan El.  R.  Co.,  137  A^.  V.  155,  32  A^.  E. 
Rep.  1050,  50  N.  V.  S.  R.  204;  reversing  61 
//u>t  539.— Explaining  Fobes  v.  Rome,  W. 
&  O.  R.  Co..  121  N.  Y.  505;  Story  v.  New 
Yoriv  El.  R.  Co.,  90  N.  Y.  122. — Sloane  v. 
A'rM  York  El.  R.  Co.,  44  N.  V.  S.  R.  583, 
63  /fun  300,  17  N.  V.  Supp.  769;  reversed 
in  137  A\  V.  595,  went.,  50  JV.  V.  S.  R.  705. 
J'urtly  V.  Manhattan  El.  R.  Co.,  51  A'.  Y. 
S.  R.  766,  22  A^.  Y.  Supp.  943,  3  Misc.  50.— 
Quoting  Sperb  v.  Metropolitan  El.  R.  Co., 
50  N.  Y.  S.  R.  204. 

Defendant  company  asked  the  court  to 
charge  to  the  effect  that  the  jury  in  esti- 
mating damages  could  consider  neither  the 
noise  made  by  tlie  running  of  trains  nor 
the  diminution  of  light  and  air,  nor  any 
oilier  effects  produced  by  the  running  of 
trains,  but  sought  to  restrict  the  damages 
to  such  as  had  been  caused  solely  and  ex- 
clusively by  the  erection  and  maintenance 
of  the  structure  of  the  road.  Held,  that 
such  instruction  was  properly  refused ; 
there  may  be  an  abridgment  of  the  abut- 
ting owner's  easement  by  the  running  of 
trains,  and  a  recovery  for  such  abridgment 
ivay  be  had,  provided  it  appears  that  the 
manner  of  running  anfl  the  physical  effects 
produced  therefrom  constitute  a  use  of  the 
street  beyond  its  onlinarv  and  legitimate 
use,  which  is  a  question  of  fact.  Ireland  v. 
Metropolitan  El.  R.  Co.,  20  /.  &^  S.  (A'.  1'.) 
450. — Followed  in  Taylor  z'.  Metropolitan 
El.  R.  Co.,23j.  &£.  555. 

1((2.  Noise  niul  Vibration  of  build- 
ings.*— In    awardmg    an    injunction     the 

^'  Damages  for  noise,  dust,  and  vibration,  see 
noiLS,  3O  Am.  &  Eng.  R.  Cas.  650  ;  39  fit.  51. 
4  D.  R.  D.— 22. 


court  fixed  as  an  alternative  the  payment  of 
a  sum  specitied  for  the  permanent  or  fee 
damage  ;  of  that  amount  $1000  was  spe- 
cifically awarded  as  damages  resulting  from 
the  noise  caused  by  the  operation  of  the 
road.  Held,  error ;  that  the  noise  could  not 
properly  be  taken  into  consideration  as  an 
element  of  fee  damage.  American  Bank 
Note  Co.  v.  Ne'iV  York  El.  R.  Co.,  50  ./;;/.  <&-• 
Eng.  R.  Cas.  292,  129  A'.  Y.  252,  29  A'.  A". 
Rep.  302.— Distinguishing  Kane  v.  New 
York  El.  R.  Co.,  125  N.  Y.  164.  —  Fol- 
lowed in  Bischoff  V.  New  York  El.  R.  Co., 
138  N.  Y.  257. 

It  is  not  reversible  error  to  receive  evi- 
dence as  to  the  noise  made  by  the  operation 
of  defendant's  road,  especially  where  it 
does  not  appear  that  the  award  of  damages 
was  based  thereon.  Moss  v.  Manhattan  J^. 
Co.,  35  A^.  Y.  S.  R.  798,  58  Hun  611,  13  iV. 
Y.  Supp.  46. 

Defendant  company  asked  the  court  to 
rule  that  an  abutting  owner  had  no  ease- 
ment in  the  street  which  authorized  him  to 
control  the  amount  of  noise  that  should  be 
made  in  the  street  by  permission  of  tlie 
city  authorities.  Held,  that  as  an  abstract 
proposition  of  law  this  is  not  correct,  as  it 
goes  the  length  of  saying  that  an  excessive 
and  abusive  street  noise  is  not  actionable; 
but  it  is  immaterial  where  the  court  refuses, 
to  award  any  damages  for  noise.  Ottinger 
v.  AVw  York  El.  R.  Co.,  43  N.  Y.  S.  R.  817, 
63  Hun  631,  17  A^.  Y.  Supp.  912. 

Plaintiff's  party  wall  extended  into  the 
street  and  formed  the  wall  of  a  vault, 
which  was  injured  by  the  noise  or  vibra- 
tions Irom  the  operation  of  defendant's 
elevated  railroad.  Held,  that  plaintiff,  as 
abutting  owner,  could  not  recover  for  in- 
juries caused  by  either  the  noise  or 
vibrations.  Peyser  v.  ISIetropolitan  El.  R. 
Co.,  13  Daly  {N.  Y.)  122.— Quoted  in 
Smith  V.  New  York  El.  R.  Co.,  44  N.  Y.  S. 
R.  S75,  18  N.  Y.  Supp.  132. 

That  the  noise  of  passing  trains  is  one  of 
the  things  that  should  be  considered  in  fix- 
ing the  damages  to  abutting  owners,  see 
Ode  V.  Manhattan  R.  Co.,  56  Hun  199,  31 
A'.  I',  i'.  R.  106,9  ^'^'-  I'-  Supp-  338.  — Ex- 
plaining  Drucker  v.  Maniiattan  R.  Co., 
106  N.  Y.  157.  Reviewing  Lahr?/.  Metro- 
politan R.  Co.,  104  N.  Y.  268. —  Taylor  v. 
Metropolitan  El.  R.  Co.,  23  /.  &*  S.  555,  14 
A'.  Y.  S.  R.  850;  affirming  18  J.  &  S.  31 1.— 
Following  Ireland  v.  Metropolitan  El.  R. 
Co.,  20  J.  &  S.  460. 
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As  to  abutting  owners  having  easements 
in  the  streets  through  which  an  elevated 
railroitd  is  constructed,  it  is  a  trespasser, 
and  any  consequential  injury  (such  as 
noise)  to  the  pliiiiitiff's  property  while  en- 
j;agt;d  in  the  unauthorized  occupation  and 
use  of  the  street  is  proper  to  be  considered 
by  the  jury.  (Earl,  J.,  dissents.)  Kane  v. 
New  York  El.  A'.  Co..  125  A'.  ]'.  164,  34  A^. 
]'.  S.  N.  876;  aj/iriiiiiiii  25  A'.  V.  S.  A\  587, 
\S  JJ"/y  294,6  A'.  ]'.  Siipp.  526. — Quoted 
IN  American  Bank  Note  Co.  v.  New  York 
El.  R.  Co.,  27  J.  &  S.  175. 

/.  Deductions  f(jr  Benefits. 

163.  Ill  {fciicral.* — The  rii;ht  of  a 
property  owner  to  compensation  for  the 
construction  of  an  elevated  railroad  and 
the  appro[)riatiou  in  connection  therewith 
of  easements  in  the  street  for  ingress  and 
egress  to  and  fiom  his  abutting  premises, 
and  for  free  circulation  of  light  and  air,  is 
measured,  not  by  the  value  of  the  ease- 
ment in  the  street  separate  from  his  abut- 
ting property,  but  by  the  damages  which 
the  abutting  property  sustains  in  conse- 
quence of  the  lohs  of  the  easement,  and  the 
jury  must  consider  any  special  benefits  to 
the  property  from  the  construction  of  the 
railroad  in  assessing  such  consequential 
damages.  Newman  v.  Metropolitan  El.  li. 
Co.,  43  Am.  &>  Eng.  R.  Cas.  412,  118  N.  Y. 
618,  23  A".  E.  Rep.  901,  30  A'.  Y.  S.  R.  36 ; 
affirming  45  Hun  590,  10  A'.  F.  S.  R.  12. — 
Rkviewing  In  re  Brooklyn  El.  R.  Co.,  28 
N.  Y.  S.  R.  627;  Drucker  v.  Manhattan 
R.  Co.,  106  N.  Y.  157.— Followed  in  Sutro 
V.  Manhattan  R.  Co.,  137  N.  Y.  592,  33  N.  E. 
Rep.  334,  50  N.  Y.  S.  R.  701 ;  Rich  v.  New 
York  El.  R.  Co.,  16  Daly  518;  Odell  v. 
New  York  El.  R.  Co..  42  N.  Y.  S.  R.  591  ; 
Lazarus  v.  Metropolitan  El.  R.  Co.,  53  N. 
Y.  S.  R.  31.— /«  re  Brooklyn  El.  R.  Co.,  55 
Hun  165,  28  A^.  Y.  S.  R.  627,  8  N.  Y.  Supp. 
78. 

It  is  error  to  exclude  evidence  as  to  the 
benefit  that  the  presence  of  the  railroad  is 
to  the  property.  Piirdy  v.  Manhattan  El. 
R.  Co.,  36  A^.  F.  S.  R.  43,  13  A'.  Y.  Supp. 
295. — Applied  in  Sillcocks  v.  New  York 
El.  R,  Co.,  46  N.  Y.  S.  R.  671. 

It  is  proper  to  show  that  the   business 


*  Benefits  considert'd  from  erection  of  ele- 
vateti  road  in  assessment  of  <ia  Res  to  abut- 
ting owner,  see  note,  7  L.  R.  A.  2S'y. 


portion  of  the  property  has  become  more 
valuable  by  reason  of  the  construction  atid 
operation  of  defendant's  road.  Doyle  v. 
Manhattan  R.  Co.,  29  N.  Y.  S.  R.  1 39,  8  N.  Y. 
Supp.yi\;  rearguvient granted  in  yi  N.  Y. 
S.  R.  72,  II  A^.  J'.  Supp.  65.  — Reviewing 
Drucker  v.  Manhattan  R.  Co.,  106  N.  Y. 
157,  8  N.  Y.  S.  R.  599. 

Piaintiil,  a  surface  street  railway  company, 
owned  lots  at  and  near  the  terminus  of  an 
elevated  railway,  and  in  an  action  for  dam- 
ages the  elevated  railway  coni|)any  sought 
to  offset  the  damages  caused  by  benefits  re- 
ceived, and  showed  that  other  property  in 
the  vicinity  had  been  largely  benefited. 
The  evidence  showed  tiiat  such  other  prop- 
erty had  a  special  value  for  building  uses 
for  residence  jinrposes,  but  that  plaintifl's 
property,  i)y  reason  of  its  immediate  prox- 
imity to  the  end  of  defendant's  line,  was 
unfitted  for  such  uses  by  reason  of  the  noise 
and  other  things  incident  to  the  end  of  the 
line.  Hehl,  that  under  the  facts  the  proof 
of  benefits  to  the  adjoining  property  was 
not  sufficient  to  warrant  a  finding  that 
plaintifT's  property  was  benefited  also. 
Si.xth  Ave.  R.  Co.  v.  Manhattan  R.  Co.,  14 
N.   Y.  Supp.  97. 

164.  Uenefits  peculiar  to  preiiiiKcs 
iu  (iliestiuii.  —  In  estimating  and  fixing 
the  sum  defendants  may  pay  to  avoid  an 
injunction,  the  special  benefits  resulting 
from  their  road  to  plaintiff's  premises  should 
be  offset  against  any  consequential  damages 
to  the  lot  from  the  appropriation  or  inter- 
ference with  the  easements  in  the  street  and 
appurtenant.  Livingston  v.  Metropolitan 
El.  R.  Co.,  138  A'.  }'.  76,  51  A'.  F.  .V.  R.  660. 
33  N.  E.  Rep.  732 ;  reversing  44  A'.  F.  6".  A'. 
831,  832,  18  A'.  )'.  Supp.  203,  204.— Follow- 
ing Bookn'  !i  V.  New  York  El.  R.  Co.,  137 
N.  Y.  302;  Sutro  V.  Maniiattan  R.  Co.,  137 
N.  Y.  592 ;  Sperb  v.  Metropolitan  El.  R. 
Co.,  137  N.  Y.  596. 

The  existence  of  peculiar  benefits  to 
plaintiff's  property,  growing  out  of  the  con- 
struction and  operation  of  the  road,  will 
not  be  presiimed  as  a  matter  of  law,  but 
must  be  proved  as  a  matter  of  fact  by  cred- 
ible witnesses ;  but  such  benefit  is  not  es- 
tablished by  proof  that  there  was  no  dimi- 
nution of  the  rental  value,  but  a  steady 
increase  after  the  road  was  built,  as  the 
rents  might  have  been  still  greater  if  tiie 
plaintiff's  easements  of  light,  air,  and  access 
had  been  unencumbered.  fleroMw.  Metro- 
politan El.  R.  Co.,  37  A^   ]'.  S.  R.  896,  13  N. 
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V.  Supp.  6io;  affirmed  in  129  N.  Y.  636, 
mem.,  \\  N.  V.  6'.  A'.  549. 

It  is  not  essential  to  show  that  plaintiff 
has  received  benefits  from  thetakin;,'  special 
and  peculiar  to  his  land,  not  shared  in  gen- 
erally by  other  abutting  owners.  Bohm  v. 
Metropolitan  El-  K.  Co.,  50  Am.  &^  Eii^i^.  K. 
Cas.  271,  129  /V  Y.  576,  29  N.  E.  R,p.  802, 
42  xV.  Y.  S.  /v'.  247 ;  reversing  27  /.  &•  S. 
585.  38  N.  Y.  S.  R.  1025,  14  A'.  1'.  Supp. 
950.  Saxton  V.  jXnt>  York  El.  R.  Co.,  54  iV. 
Y.  S.  R.  421  ;  r  ever  si II  IT  47  i\.  Y.  S.  R.  1S6. 
—  Following  Bookman  v.  New  York  El. 
R.  Co.,  137  N.  Y.  -,o-,  50  N.  Y.  S.  R.  703. 

Accoi"din.i>ly,  wlicie  it  appeared  by  un- 
contradicted evidence  that  tliere  was  an  in- 
crease in  value  of  all  the  lands  abutting  on 
the  street,  including  pjaintitrs,  since  the 
onstruciion  of  defenflant's  road,  and  that 
ilie  road  largely  caused  tiie  increase,  an  al- 
lovvance  of  substantial  damages  was  errcjr. 
I',  km  V.  Metropolitan  El.  R.  Co.,  50  Am.  <S-» 
A■"^^  A".  Cas.  271,  129  N.  Y.  576,  29  iV.  E. 
/i//>.  802.  42  A'.  Y.  S.  R.  247;  re7<ersiiig  27 
/.  ^  5.  585,  38  A'.  Y.  S.  R.  1025,  14  A^.  Y. 
Supp.  950. 

Wliere  one  suit  is  brought  for  injuries  to 
several  lots  owned  by  plaintiff,  all  on  the 
same  street  and  near  each  other,  but  not 
contiguous,  special  benefits  to  one  of  the 
lots,  due  to  the  construction  and  operation 
of  the  road,  may  be  offset  against  injuries 
to  others.  Rich  v.  A'e7v  York  El.  R.  Co.,  16 
Daly  518,  14  N.  Y.  Supp.  167.— APPLYING 
Gray  ?'.  Manhattan  K.  Co.,  16  Daly  510. 
Following  Newman  w.  Metropolitan  El.  R. 
Co..  118  N.  Y.  618. 

The  court  instructed  the  jury  that  "  plain- 
tiffs are  entitled  to  all  damages  caused  by 
illegal  interference  of  the  defendant  with 
their  easements  by  the  maintenance  and 
operation  of  the  railroad  in  the  street  for 
said  period,  regardless  of  any  benefits  which 
the  defendant  may  claim  resulting  to  them 
or  to  said  premises  generally  in  common 
with  other  premises  not  abutting  on  the 
street  through  which  said  road  is  main- 
tained, l)ut  to  be  offset  by  peculiar  benefits ; " 
and  that  "  the  benefits  to  plaintiffs'  prem- 
ises which  defendant  is  entitled  to  offset 
against  the  damages  which  the  plaintiffs  sus- 
tained, if  any,  by  the  defendant's  illegal 
acts,  must  be  limited  to  such  as  are  shown 
by  the  evidence  to  be  special  to  the  property 
abutting  on  the  street  on  which  the  road  is 
erected,  and  not  such  as  are  general  and 
shared   in   by  ail  other    premises   in   this 


neighborhood  not  abutting  on  the  streets 
through  which  the  road  runs."  Held,  erro- 
neous. Muggins  V.  Manhattan  R.  Co.,  i 
Misc.  no,  48  A'.  Y.  S.  R.  679,  20  A^.  Y. 
Supp.  648.— Following  Bohm  v.  Metro- 
politan El.  R.  Co.,  129  N.  Y.  576;  Becker 
V.  Metropolitan  El.  R.  Co.,  131  N.  Y.  509. 

165.  Increased  iaoility  of  access. 
— The  nature  and  operation  of  elevated 
railroads  are  so  notorious  that  the  courts 
may  take  judicial  notice  that  they  increase 
the  traffic  in  broad  avenues,  and  generally 
promote  and  increase  the  business  therein, 
and  that  the  inconvenience  and  annoyances 
incident  to  the  operation  of  the  mad  may 
be,  and,  in  the  case  of  business  pro|Hrty  es- 
pecially, are  quite  likely  to  be,  (jffset  in 
whole  or  in  part  by  the  increased  facility  of 
access  afforded  by  the  elevated  system, 
thereby  mitigating  or  preventing  actual  loss ; 
and  in  such  cases  it  would  be  inequitable  to 
award  damages  irrespective  of  benefits. 
Skiily  V.  A'ew  York  El.  R.  Co.,  27  A'.  1'. 
Sup/y.  304,  57  A'^,  Y.  S.  R.  63,  7  Misc.  88.— 
Quoting  Becker?'.  Metropolitan  El.  R.  Co., 
131  N.  Y.  511,  30  N.  E.  Rep.  499;  Steubing 
V.  New  York  El.  R.  Co.,  138  N.  Y.  658,  34 
N.  E.  Rep.  369. 

It  is  not  error  in  a  court  to  refuse  to  find, 
as  a  fact,  that  the  existence  of  a  neighbor- 
ing station  rendered  plaintiffs'  premises 
more  accessible  to  other  parts  of  the  city 
than  they  would  otherwise  have  been,  and 
that  the  continuous  trespass  thus  added  to 
the  value  of  the  premises.  Upon  the  de- 
fendants' theory  at  the  trial  this  was  but  an 
item  of  evidence  bearing  upon  the  real 
issue  as  to  the  value  of  the  property  appro- 
priated by  the  defendants.  A  court  is  not 
bound  to  find  evidence  nor  to  disclose  tiic 
process  of  thought  or  the  special  consider- 
ations which  led  him  to  the  finding  of  facts. 
Conkliitg  V.  Manhattan  R.  Co.,  36  A'.  1'.  .S. 
R.  124,  58  Hun  611,  12  .V.  Y.  Supp.  846. 

1 66.  Hecovery  limited  t«>  excess  ot 
injury  over  benelits.* — In  estimating 
damages  to  land  abutting  on  a  city  street 
by  reason  of  the  construction  and  opera- 
tion of  an  elevated  railroad  in  the  street, 
all  benefits,  general  or  special,  to  the  rental 
or  fee  value  of  the  property  resulting  from 
the  existence  of  the  railway,  are  to  be  con- 
sidered, and  only  such  damages  as  are  over 
and  above  all  such  benefits  are  recoverable. 


*  Set-off  of  benefits  against  damages,  see  51 
Am.  &  Eng.  R.  Cas.  598,  abatr. 
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Su/ro  V.  Manhattan  R.  Co.,  137  N.  Y. 
592,  33  N.  K.  Kt'p.  334,  50  A'.  Y.  S.  K.  701  ; 
rn't-rsing  17  N.  Y.  Supp.  957. — Follow- 
ing Newman  v.  Metropolitan  El.  R.  Co., 
118  N.  Y.  618;  Bolim  V.  Metro|)olitan  El. 
R.  Co.,  129  N.  Y.  576.  —  Followed  in 
Sloane  v.  New  York  El.  R.  Co.,  137  N. 
Y.  595;  Livingston  w.  Metropolitan  El.  R. 
Co.,  138  N.  Y.  76.—Bisc/i(iff'\.New  York 
El.  A\  Co.,  138  A'.  Y.  257,  52  A'.  Y.  S.  A'. 
374.  33  'V.  E.  Kep.  10-3;  afirming  i,(>  N.  Y. 
S.  R.  863,  18  A'.  Y.  Supp.  865.  Saxton  v. 
New  York  El.  R.  Co.,  139  A^.  Y.  320,  34  N. 
E.  Rep.  728.  Livingston  v.  Metropolitan 
El.  R.  Co.,  51  N.  Y.  S.  R.  660;  reversing  44 
A'.  Y.  S.  R.  830.  Buek  v.  Metropolitan  El. 
R.  Co.,  57  A^.  Y.  S.  R.  118,  73  Hun  251,  25  A^. 
Y.  Supp.  1048.— Following  Bolim  v.  Met- 
ropolitan El.  R.  Co.,  129  N.  Y.  576,42  N.  Y. 
S.  K.  247.  Reviewing  a^-d  distinguish- 
ing Bischoff  V.  New  York  El.  R.  Co.,  138 
N.  Y.  257,  52  N.  Y.  S.  R.  374.  33  N.  E.  Rep. 
1073. 

While  for  land  taken  by  an  elevated  rail- 
road company  the  full  market  value  must 
be  paid  without  deduction  for  benefits,  in 
Considering  the  question  as  to  damages 
caused  by  the  road  to  lands  not  taken,  or 
to  the  property  rights  of  an  abutting  owner 
in  the  streets  through  which  its  road  runs, 
its  advantages  and  disadvantages,  benefits 
and  injuries  must  be  considered,  and  if  the 
benefits  equal  or  exceed  the  injuries,  no 
damages  can  be  awarded.  Odcll  v.  New 
York  El.  R.  Co.,  130  A^.  }'.  690,  3  Silv.  A  pp. 
667,  29  A'.  E.  Rep.  998,  42  A'.  Y.  S.  R.  591  ; 
reversing  27  A^.  Y.  S.  R.  985,  8  A^.  Y.  Supp. 
951. 

Where  an  elevated  railroad  is  constructed 
and  operated  in  a  street  without  condemn- 
ing the  easement  of  an  abutting  owner,  the 
latter  is  entitled  to  at  least  nominal  dam- 
ages, though  he  may  not  be  able  to  show 
any  excess  of  injuries  over  benefits.  Moore 
V.  New  York  El.  R.  Co.,  23  A^.  I'.  Supp. 
S63,  4  Misc.  132. 

It  is  not  error  for  the  trial  court  to  refuse 
to  make  a  finding  of  the  abstract  proposi- 
tion that  any  benefits  accruing  to  the  prop- 
erty from  the  elevated  road  were  to  be  set 
off  against  any  damage  which  might  have 
been  sustained.  Werfclinan  v.  Manhattan 
R.  Co.,  1 1  A'.  Y.  Supp.  66. 

1(»7.  Proximity  of  a  station.— It 
is  reversible  error  to  exclude  evidence 
oftercd  by  defendant  tending  to  show  spe- 
cial benefits  to  plaintiff's  property  resulting 


from  the  proximity  of  a  station,  as  affecting 
both  the  rental  and  fee  values.  Welsh  v. 
Ne^v  York  El.  R.  Co.,  16  Daly  515,  12  A^  Y. 
Supp.  545,  35  A^.  Y.  S.  R.  35.— Following 
Gray  v.  Manhattan  R.  Co.,  16  Daly  510. 

Where  the  matter  to  be  determined  by  a 
referee  is  the  effect  upon  plaintiff's  lots  of 
the  construction  and  maintenance  of  de- 
fendant's road  in  the  street,  the  referee 
must  take  into  consideration  the  proximity 
of  defendant's  station  ;  but  it  is  not  error  to 
refuse  to  find  that  the  proximity  of  the 
station  is  advantageous  to  the  business  por- 
tion of  plaintiff's  premises,  as  the  prox- 
imity of  the  station  is  not  the  subject  of 
inquiry.  Steubing  v.  New  York  El.  R.  Co., 
53  A^.  Y.  S.  R.  186. 

A  referee  refused  to  find,  at  the  request 
of  defendant  company,  that  the  presence  of 
one  of  its  stations  brings  a  large  number  of 
persons  daily  into  the  immediate  neighbor- 
hood nf  plaintiff's  premises,  and  increases 
the  traffic  at  this  point,  and  the  effect  of 
the  proximity  of  the  station  to  plaintiff's 
premises  is  advantageous  to  the  business 
portion  thereof,  and  produces  a  special 
benefit  to  the  same  for  business  uses.  The 
evidence  showed  that  the  station  was  situ- 
ate two  blocks  from  plaintiff's  premises. 
Held,  that  a  refusal  to  so  find  is  not  reversi- 
ble error  where  the  evidence  does  not 
clearly  establish  such  benefit.  Slater  v. 
Manhattan  R.  Co.,  45  A^.  Y.  S.  R.  153,  63 
Hun  633,  18  A^.  Y.  Supp.  531. 

A  referee  refused  to  find  that  defendant's 
road  brings  a  large  number  of  people  to  the 
immediate  neighborhood  of  plaintiff's  prop- 
erty, and  increased  traffic,  and  that  "  said 
premises  would  not  be  worth  as  much  as 
they  are  now  had  the  railway  station  not 
been  built."  The  evidence  showed  that  the 
value  of  the  property  was  not  increased  by 
reason  of  the  presence  cf  the  road.  Held, 
that  the  request  was  properly  refused  on  ac- 
count of  the  last  clause.  Steuh'nt,''  v.  A^eiv 
York  El.  R.  Co.,  53  A^.  Y.  S.  R.  186. 

The  proximity  of  one  of  defendant's  sta- 
tions, which  may  be  removed  at  any  time, 
should  not  be  considered  as  a  permanent 
element  of  benefit  to  abutting  business  prop- 
erty. Sloane  v.  A'e7t'  York  El.  R.  Co.,  17  N. 
Y.'Supp.  769,  44  A'-  V-  S.  R.  583,  63  Hun 
300;  reversed  in  137  A'.  Y.  595,  mem.,  33  A'. 
E.  Rep.  335.  50  A^.  Y.  S.  R.  705. 

Where  it  does  not  appear  that  the  court 
adopted  an  incorrect  rule  in  awarding  dam- 
ages, or  excluded  from  consideration  any 
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benefits,  general  or  special,  a  refusal  to  find 
that  tlie  easements  separated  from  tlie  abut- 
ting property  were  of  nominal  value  only; 
liiat  only  damages  to  the  extent  thai  the  dis- 
advantages exceed  the  atlvaiitages  could  be 
recovered  ;  that  in  estimating  the  damages, 
benefits  caused  by  the  railroad  to  plainiifl's 
property,  not  shared  by  the  community  in 
general,  should  be  allowed ;  that  a  sta- 
tion near  plaintiff's  property  was  daily  used 
by  a  great  number  of  people,  some  of  whom 
passed  through  a  cross  street  in  front  of 
plaintifl's  premises,  or  that  this  constituted 
a  special  benefit  thereto,  presents  no  legal 
error.     Bisclioff  v.   New    York  El.  R.  Co., 

13S  N.  y.  257, 52  jv.  v.  s.  a:  374, 33  ^v.  e. 

Rep.  1073;  ajfirming  46  .V.  Y.  S.  R.  863,  18 
A\  v.  Supp.  865.  AdUr  V.  Metropolitan 
El.R.  Co.,  138  N.  Y.  173.  52  N.  Y.  S.  R. 
160,  33  N.  E.  Rep.  935  ;  modifying  28  Abb. 
N.  Ctis.  198,  18  yV.  F.  Supp.  858,  46  N.  Y. 
S.  R.  253.— Explaining  Bohm  v.  Metropol- 
itan El.  R.  Co.,  129  N.  Y.  576. 

It  is  not  error  for  the  trial  judge  to  refuse 
to  *^nd  that  a  station  on  defendant's  road, 
near  plaintifl's  premises,  and  the  great  num- 
ber of  people  consequently  drawn  to  the 
vicinity  by  reason  of  the  station,  constituted 
a  special  benefit  to  plainti''  '-■  property,  as  it 
was  a  question  of  fact  whether  the  persons 
drawn  to  the  vicinity  were  likely  to  become 
customers  at  plaintiff's  premises,  which 
would  involve  the  place  of  residence,  busi- 
ness, means  and  occupations  of  such  persons. 
lUschoff\.  New  York  El.  R.  Co.,  29/.  &*  S. 

{N.  r.)  211. 

Where  a  referee  only  finds  the  actual 
value  of  plaintifl's  street  easements  taken 
by  the  defendant,  and  does  not  find  any 
consequential  damages,  it  is  not  error  to  re- 
fuse to  set  off  the  benefits  resulting  to 
plaintiff  from  the  proximity  of  a  station. 
Wiener  v.  New  York  El.  R.  Co.,  42  A'.  Y.  S. 
A'.  78  5,  16  N.  Y.  Supp.  913;  affirmed  in  138 
N.  Y.  673,  S3  N.  Y.  S.  R.  932,  mem. 

The  court  sustained  an  objection  by  plain- 
tiff to  a  general  question  as  to  what  effect 
an  elevated  railroad  station  had  upon  tlie 
rental  value  of  property  in  the  vicinity  to  be 
used  for  the  liquor  business;  but  immedi- 
ately afterward  the  same  witness  was  allowed 
to  testify  as  to  the  effect  of  the  station  op- 
posite the  plaintiff's  premises  upon  his  liquor 
business,  half  a  block  distant,  and  declared 
that  the  proximity  of  the  station  improved 
it.  Held,  that  the  company  could  not 
complain.    Mois  v.  Manhattan  R.  Co.,   35 


N.  Y.  S.  R.  798,  58  Hun  611,  13  N.  V.  Supp. 
46. 

7.  Limitation  of  Time  to  Sue. 

108.  In  actiuiis  for  dainniires  to 
rciitiil  values. — An  abutting  owner  can 
only  recover  damages  to  the  rental  value  of 
his  property  for  a  period  of  six  years  prior 
to  the  beginning  of  the  action.  Martin  v. 
Manhattan  R.  Co.,  44  N.  Y.  S.  R.  543,  63 
Hun  350,  18  N.  Y.  Supp.  238.  -Api'LVIng 
Cornell  v.  New  York  El.  R.  Co.,  37  N.  Y. 
S.  R.  624;  Hamilton  v.  Manhattan  R.  Co., 
26  J.  &  S.  22,  30  N.  Y.  S.  R.  17  ;  Kearney  v. 
Metropolitan  El.  R.  Co.,  14  N.  Y.  S.  R.  854. 

But  all  damages  sustained  within  six 
years  may  be  recovered  under  a  lease  that 
was  made  more  than  six  years  before  the 
commencement  of  the  action,  but  after  the 
construction  of  the  elevated  railroads. 
Hamilton  v.  Manhattan  R.  Co.,  26/.  &^  S. 
{N.  Y.)  17.  30  A'.  Y.  S.  R.  17,  9  A^.  Y.  Supp. 
313.— FoLLOVvriNG  Mortimer  v.  Manhattan 
R.  Co.,  25  J.  &  S.  509. — Applied  in  Martin 
V.  Manhattan  R.  Co.,  44  N.  Y.  S.  R.  543,  63 
Hun  350,  18  N.  Y.  Supp.  238. 

This  action  was  brought  five  years  after 
the  construction  of  the  road  ;  plaintiff  had 
occasionally  been  a  fare-paying  passenger 
thereon.  It  appeared  that  when  the  road 
was  being  built  plaintiff  forbade  the  railroad 
corporation  from  constructing  it,  and  threat- 
ened litigation.  Held,  that  while  the  delay 
in  bringing  suit  might  have  been  entitled  to 
consideration  in  an  action  brought  solely  in 
equity  to  compel  the  removal  of  the  road, 
in  an  action  for  damages  it  was  no  defense. 
Abendroth  v.  Manhattan  R.  Co.,  46  Am.  (S>» 
Eng.  R.  Cas.  128,  122  A'^.  K.  i,  25  A^.  £.  Rep. 
496,  33  N.  Y.  S.  R.  475  ;  affirming  22  /.  &> 
S.  417.  7  N.  Y.  S.  R.  43. 

Where  a  company  sets  up  the  defense  that 
plaintiffs  stood  by  and  saw  the  act  com- 
plained of  being  done  and  never  objected, 
remonstrated,  or  interfered  to  prevent  it, 
evidence  on  the  part  of  plaintiffs  is  admissi- 
ble to  show  that  they  did  protest  against 
defendants  entering  their  premises  or  erect- 
ing any  structure  thereon.  Taber  v.  Ne7U 
York  El.  R.  Co.,  26  /.  &*  S.  579,  33  N.  Y.  S. 
R.  706,  II  A^  Y.  Supp.  584;  affirmed  in  134 
.^V.    I'.  615,  nietn.,  47  A'.  }'.  S.  R.  929. 

100.  Ill  suits  for  4M|iiitalilu  relief 
or  alternative  daniag:es.— An  equitable 
action  against  an  elevated  railroad  is  not 
barred  in  ten  years  from  the  time  of  the 
original   trespass ;   but  the  action   may  be 
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brought  at  any  time  before  it  would  be 
barred  at  law.  Galway  v.  Metropolitan  El. 
A'.  Co.,  128  A^.  V.  132,  28  A'.  Ji.  Kfp.  479,  40 
N.  Y.  S.  R.  145;  affiriiii>i_i;  l^  Hi<n  (>io,  35 
A',  y.  S.  A'.  628,  13  A',  y.  Siipp.  47.  -FoL- 
l.oWF.l)  AND  RKVlKWti)  IN  HlumeiUhal  V. 
New  Yori<  El.  K.  Co.,  28  J.  &  S.  95, 42  N.  Y, 
S.  K.  683. 

Where  an  elevated  railroad  company  con- 
structs its  road  without  acquiring  the  ease- 
ments of  abutting  owners,  tiie  running  of 
its  trains  is  a  trespass  from  day  to  day,  and 
there  can  be  no  limitation  of  actions  there- 
f(jr,  wliether  legal  or  equitable,  short  of  the 
twenty  years  in  wiiich  a  grant  is  presumed. 
Kho.v  \'.  Metropolitan  El.  R.  Co.,  12  A'.  Y. 
Supp.  848. 

A  failure  of  abutting  property  owners  to 
assert  their  rights  while  the  road  is  in  proc- 
ess of  construction  will  not  work  an  estoppel 
where  it  is  authorized  by  law.  Their  silence 
only  implies  acquiescence  in  the  construc- 
tion of  the  road  under  legislative  authority, 
and  not  in  the  appropriation  of  their  ease- 
ments without  compensation.  Knox  v. 
Metropolitan  El.  R.  Co.,  12  A^.  ]'.  Supp.  848. 
— Distinguishing  Hentzv.  Longlshmd  R. 
Co.,  13  Barb.  (N.  Y.)  655;  McAulay  v. 
Western  Vt.  R.  Co.,  33  Vt.  311;  Goodin 
V.  Cincinnati  &  W.  Canal  Co.,  18  Ohio  St. 
169. 

At  the  time  of  the  construction  of  the 
elevated  roads  in  New  York  city  it  was  the 
prevailing  legal  opinion  that  abutting 
owners  had  no  rights  which  the  roads  need 
respect,  and  it  was  not  for  some  years  that 
the  court  of  last  resort  decided  that  abut- 
ting owners  had  a  right  of  action  against 
the  roads.  Held,  under  such  circumstances, 
that  acquiescence  of  an  abutting  owner  in 
the  operation  of  the  road  would  not  work 
an  estoppel  as  to  a  right  of  action  for  re- 
sulting damages.  Ode\.  Manhattan  R.  Co., 
56  Hun  199,  31  A^.  y.  S.  R.  106,  9  A^.  V. 

^"PP-  338. 

One  of  the  joint  owners  of  property  de- 
clined to  become  a  plaintiff  and  was  made  a 
defendant,  but  died  before  the  trial.  His 
representatives  failed  to  appear  on  motion, 
and  at  the  election  of  the  defendant  com- 
pany they  were  made  defendants,  and  an- 
swered nearly  two  years  after  the  beginning 
of  the  action,  claiming  damages  and  relief 
the  same  as  the  plaintiff.  The  company 
claimed  that  their  damages  should  only  be 
estimated  for  six  years  prior  to  the  service 
of  their  answer.     Held,-  that    the  rule  of 


limitations  applicable  to  their  claim  did  not 
differ  from  that  which  controlled  the  plain- 
tiff's claim.  Knapp  v.  I\'ev.<  1  ork  El.  R.  Co., 
53  A^.  F.  S.  R.  SJi.A  J^fisc.  408. 

8.  Trial  by  Jury  in  Injunction  Suit. 

170.  In  KCiicral. — It  seems  thax.  if  de- 
fendants deemed  themselves  entitled  toanrl 
desired  a  trial  by  jury  of  some  issue  of  fact 
in  tlie  action,  the  proper  course  for  them 
would  have  been  to  have  applied  upon 
notice  for  such  a  trial.  (Code  Civ.  Pro.  § 
970.)  Lynch  v.  Metropolitan  El.  R.  Co.,  50 
Am.  &•  Eng.  R.  Cas.  308,  1 29  A'.  F.  274,  28 
Atd.  N.  Cas.  I,  21  Civ.  Fro.  420,  29  A'.  E. 
Hep.  315,4'  -A',  y.  S.  R.  541  ;  affirming  27 
/.  5-  S.  582,  38  N.  y.  S.  R.  1024,  13  A^.  Y. 
Supp.  956.— Distinguishing  Colman  v. 
Dixon,  50  N,  Y.  572. 

The  i)rovision  of  N.  Y.  Code  of  Civ.  Pro. 
§  970,  as  amended  in  1891  (Laws  of  1892, 
ch.  208),  declaring  that  "  where  a  party  is 
entitled  by  the  constitution  or  express  pro- 
vision of  law  to  a  trial  by  jury  of  one  or 
more  issues  of  fact,  or  where  one  or  more 
questions  arise  on  the  pleadings  as  to  the 
value  of  property,  or  as  to  the  damages 
which  a  party  may  be  entitled  to  recover, 
either  party  may  apply  on  notice  at  anytime 
to  the  court  for  an  order  directing  all  such 
issues  or  questions  to  be  distinctly  and 
plainly  stated  for  trial  accordingly,"  and  re- 
quiring the  court  on  such  application  to 
cause  such  issues  or  questions  to  be  so 
stated,  does  not  apply  to  actions  of  a  purely 
equitable  nature,  t>ut  merely  widens  the 
right  to  a  jury  trial  in  those  cases  to  which 
said  section  was  previously  applicjible. 
Shepard  v.  Manhattan  R.  Co.,  131  N.  Y. 
215,  43  A^.  F.  S.  R.  117,"  21  Civ.  Pro.  453,  30 
A^.  E.  Rep.  187. 

Where,  therefore,  in  an  action  to  restrain 
the  operation  of  an  elevated  railroad  in  a 
street  in  front  of  plaintiff's  premises  and  for 
damages,  upon  application  of  defendants 
an  order  was  granted  reciting  that  defend- 
ants were  "  entitled  as  a  matter  of  right  to 
an  order  directing  the  framing  of  a  question 
for  trial  by  a  jury,  as  to  the  past  or  rental 
damages,"  and  ordering  accordingly—//^/^/, 
error;  that  the  granting  of  the  order  was 
not  a  matter  of  right,  but  rested  in  the  dis- 
cretion of  the  trial  court.  Shepard  v.  Man- 
hattan R.  Co.,  \l\  N.  F.  215,  43  A'.  F.  5.  R. 
117,  21  Civ.  Pro.  453,  30  A'.  E.  Rep.  187. — 
Applying  Lynch  v.    Metropolitan   El.   R. 
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Co.,  129  N.  Y,  274.— FoLi-owKD  IN  Kinnan 
V.  Forty-second  St.  R.  Co.,  i  Misc.  457. 

The  defendant  is  in  time  witii  a  demand 
for  a  trial  by  the  court  if  the  demand  is 
made  as  soon  as  it  becomes  apparent  by  th'^ 
opening  of  the  case  that  phiintifT  intends 
to  insist  on  his  claim  for  equitable  relief; 
and  a  riglit  to  trial  by  the  court  is  not 
waived  by  one  of  tlic  defendants  noting  the 
case  for  trial  at  a  jury  term,  after  it  has  Ijcen 
so  noted  by  the  plaintiff.  IVatson  v.  Man- 
hat  tan  K.Co.,  21  /.  &'S.I,N.  Y.)  137,  17 
Al'b.  A'.  Cas.  289. 

The  question  whether  the  structure  is  an 
interference  with  the  plaintill's  right  as  an 
abutting  owner  is  not  one  for  the  jury.  It 
is  for  that  body  to  ascertain  the  amount  of 
damages,  being  governed  by  the  evidence 
in  determining  the  amount,  and  so  it  is  for 
it  to  determine  whether  substantial  or 
nominal  damages  should  be  awarded;  but 
the  question  whether  the  structure  is  or  is 
not  one  which  the  legislature  or  municipal- 
ity may  authorize  as  against  an  abutting 
owner  is  beyond  its  province.  Williams  v. 
Brooklyn  El.  li.  Co.,  46  Am.  iS-«  En^;.  R.  Cas. 
149,  126  JV.  Y.  96,  26  N.  E.  Rep.  1048,  36  N. 
Y.  S.  K.  504;  revt-rsing  57  Hun  591,  32  N. 
V.  S.  R.  702,  10  jV.    V.  Su/>J>.  929. 

No  matter  what  the  evidence  may  be  as 
to  the  facts,  a  jury  is  not  required  to  always 
find  for  the  piaintifl  in  cases  in  which  ele- 
vated railroad  companies  arc  defendants. 
Halsted  V.  Afanhattan  R.  Co.,  2  Misc.  498, 
SI  A^.   Y.  S.  R.  82,  22  A' .  Y.  Supp.  39c. 

Where  it  is  found  that,  u|)on  consider- 
ing and  balancing  the  advantages  and  inju- 
ries to  various  properties  of  the  plaintiff  by 
reason  of  the  operation  of  defendant's  road, 
the  plaintiff  has  not  made  out  a  case  for  an 
injunction,  but  where  the  evidence  shows 
tiiat  some  damage  has  been  done  to  certain 
of  tiie  properties,  tiie  complaint  should  not 
be  dismissed,  but  plaintiff  should  be  per- 
mitted to  recover  for  the  injuries  he  has 
actually  sustained,  especially  where  the 
complaint  contains  sutliciunt  allegations  to 
entitle  him  to  recover  in  an  action  at  law. 
Rich  V.  New  York  El.  R.  Co.,  16  Daly  518, 
14  A'^,  Y.  Siipp.  167.  —  Distinguishing 
Brush  V.  Manhattan  R.  Co.,  13  N.  Y.  Supp. 
908. 

\\\  such  an  action  damages  were  only 
claimed  for  the  six  years  prior  to  the  I'om- 
mencemeiit  of  the  action,  which  was  in 
November,  1886,  and  the  jury  were  ex- 
pressly limited  to  this  time.     It  appeared. 


that  the  company's  charter  was  granted  in 
1879,  and  in  that  year  the  columns  were 
erected  in  front  of  plaintiff's  premises  ;  the 
road  was  not  completed  untd  1885.  The 
court  refused  to  charge  that  no  dan. ages 
were  recoverable  for  any  depreciation  ■  f 
rental  value  of  plaintiff's  property  resuliini; 
from  the  contemplated  building  of  defend- 
ant's road  or  from  rumors  of  such  building. 
Held,  no  error,  as  it  was  a  request  to  charge 
an  abstract  proposition.  Williams  v.  lirook- 
lyn  El.  R.  Co.,  46  Am.  &^  Eitg.  R.  Cas.  149, 
126  A'.  Y.  96,  26  A'.  E.  Rep.  104S,  36  .^V.  Y.S. 
R.  504;  reversing  57  J  fun  591,  32  N.  Y.  S. 
R.  702,  ID  A',  r.  Sitf)p.  929. 

Defendants'  counsel  requested  the  court 
to  charge  that  since  the  year  in  which  the 
road  was  constructed  there  had  been  a 
general  rise  in  the  value  of  the  real  estate 
situated  upon  the  street,  and  that  "  this  in- 
crease in  value  is  largely  attributable  to  the 
existence  of  the  defendants'  railroad  ";  this 
was  refused.  //<•/(/,  no  error;  that  conced- 
ing the  facts  stated  in  the  request  to  have 
been  established  by  un<:ontradicted  evi- 
dence, they  were  immaterial  if  the  evidence 
in  the  case  was  sufficient  to  warrant  a  find- 
ing that  damage  had  been  sustained  by 
plaintiff  in  his  property  rights  resulting 
from  the  construction  and  operation  of  the 
road.  Storck  v.  Metropolitan  El.  R.  Co.,  50 
Am.  &>  Eng.  R.  Cas.  287,  131  A'.  Y.  514,  30 
A^.  E.  Rep.  497,  43  .V.  Y.  S.  R.  730 ;  affirm- 
ing 27  /.  &>  S.  588,  39  N.  Y.  S.  R.  263,  14  A'. 
Y.  Sitpp.  311.— Distinguished  in  Hoffman 
V.  Manhattan  El.  R.  Co.,  i  Misc.  155. 

171.  Issues  as  to  past  damages.— 
The  New  York  Code  Civ.  Pro.  §  970,  as 
amended  in  1S91,  ch.  208,  relating  to  the 
manner  of  stating  for  trial  the  questions 
arising  as  to  the  value  of  property,  or  the 
damages  which  a  partv  may  be  entitled  to 
recover,  is  not  unconstitutional.  Eggers  v. 
Manhattan  R.  Co.,  42  A^  Y.  S.  R.  123,  27 
A/>1>.  A'.  Cas.  463,  18  a;  Y.  Supp.  181,  21 
Civ.  Pro.  403. 

Under  section  970,  as  amended  in  i89i,ch. 
208,  an  elevated  railroad  is  entitled  to  have 
the  question  asto  past  damages  arising  in  an 
equitable  action  against  it  tried  by  jury. 
Under  hill  v.  Manhattan  R.  Co.,  27  Abb.  N. 
Cas.  478,  18  A^.  Y.  Supp.  43.  21  Civ.  Pro. 
441. 

I3ut  a  defendant  is  not  entitled  as  of 
right  to  a  trial  by  jury  of  the  question  re- 
lating to  the  fee  damages.  Eggers  v.  Man- 
hattan R.  Co,,  42  A^.  Y.  S.  R.  123,  27  Abb.  JV. 
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Cas.  463,  18.V.    Y.Supp.  181,  21  tVz/.  /'/v. 

403. 

In  such  actions,  where  bolh  past  daniaj^cs 
and  fee  damages  are  claimed,  as  a  matter  uf 
discretion  txjtli  claims  may  be  tried  by  the 
jury  together;  but  where  all  chiiin  for  past 
damages  is  waived  by  the  plaiiuitf,  a  motion 
10  try  the  case  by  jury  should  be  denied. 
K^gers  V.  Man/tattan  K.  Cu.,  42  X.  V.  S.  R, 
(23,  27  Abb.  X.  Cas.  463,  i8  A'.  F.  Sitpp.  181, 
21  Civ.  Pro.  403. 

A  claim  for  past  damages  which  a  plain- 
tifl  acquires  by  assignment  soon  after  ob- 
taining title,  is  separate  from  the  right  to 
seek  equitable  relief  against  the  continuance 
of  defendant's  road,  and  as  to  such  damages 
the  defendant  is  entitled  to  trial  by  jury. 
Somiiier  v.  A'ew  York  El.  /\\  Co.,  60  //«« 
148,  38  A'.  1'.  i".  A\  419,  14  A".  V.  Sup  p. 
619.  —  Followed  in  Bach  v.  New  York 
El.  R.  Co.,  CO  Hun  128,  38  N.  Y.  S.  R.  421, 
14  N.  Y.  Supp.  620 ;  Siefke  v.  Manhattan 
R.  Co.,  27  J.  &  S.  444. 

The  princi[)le  which  permits  past  dam- 
ages to  be  assessed  in  equitable  actions 
against  elevated  railroads,  as  incidental  to 
the  relief  granted,  is  exceptional.  Its  pur- 
pose is  to  prevent  the  necessity  of  bringing 
two  actions;  and  the  practice  ought  n(jt  to 
be  so  extended  as  to  permit  a  plaintiff  to 
purchase  an  outstanding  claim  of  another 
person,  enforceable  only  at  law,  and  to  unite 
it  with  a  claim  of  liis  own  for  equitable  re- 
lief, so  as  to  deprive  the  defendant  of  a  trial 
by  jury.  Siefke  v.  Manhattan  R.  Co.,  27/. 
6-  5.  444,  14  N.  Y.  Supp.  763.  39  A^.  Y.  S. 
A\  355. — Following  Sommer  v.  New  York 
El.  R.  Co.,  60  Hun  148. 

Plaintiff  sued  to  restrain  the  operation  of 
an  elevated  railway  in  front  of  her  property 
and  to  recover  damages.  It  appeared  that 
during  the  time  for  which  damages  were 
claimed  plaintiff  had  acquired  the  entire 
interest  in  the  property,  and  claimed  the 
damages  by  assignment  that  had  accrued  to 
her  tenants  in  common  before  she  had  ac- 
quired their  interest.  The  company  at  the 
trial  moved  that  the  claim  for  damages  be 
severed,  and  that  part  of  the  claim  which 
was  acquired  by  assignment  be  sent  to  a 
jury,  which  was  refused,  //f/it,  that  the 
court  had  a  right  to  assess  the  entire  dam- 
ages if  it  found  in  favor  of  the  claim  for 
equitable  relief,  and  defendant  had  ho  ab- 
solute right  to  a  trial  by  jury.  Himter  v. 
Manhattan  R.  Co.,  141  A^.   F.  281,  36  N.  E. 


Rep.  400,   57  N.  Y.  S.  R.  400;  affirming  19 
A'.   ) '.  Supp.  703,  46  i\.   1 '.  .b'.  R.  906. 

Where  tlie  action  is  for  past  damages 
and  for  an  injunction,  and  the  plainiill,  by 
waiving  his  claim  for  equitable  rclitf,  could 
have  tried  iiis  action  before  a  jury  for  the 
damages  claimed,  and  it  appears  that  the 
defendant  made  a  motion  that  the  cause  be 
stricken  from  the  calendar  and  ordered  to 
be  tried  at  special  term  as  an  equity  case  as 
soon  after  the  opening  of  the  case  as  it  ap- 
peared that  the  equitable  relief  would  be 
insisted  on,  the  motion  is  in  time.  Watson 
v.  Manhattan  R.  Co.,  21  /.  6-»  S.  (X.  Y.) 
137,  17  Abb.  X.  Cas.  289. —  Revjkwino  Hen- 
derson V.   New  York  C.    R.   Co.,  78  N.  Y. 

423- 

An  action  was  brought  against  an  ele- 
vated railroad  for  damages  to  the  rental 
value  of  property  during  the  term  of  the 
life  tenant,  and  subsequent  thereto,  and  for 
a  loss  on  the  sale  of  the  property.  The 
questions  as  to  the  damages  during  the 
term  of  the  life  tenant,  and  from  the  time 
of  lier  death  to  the  sale,  and  for  loss  on  the 
sale,  were  referred  to  the  jury,  with  direc- 
tions to  find  a  general  verdict  and  the 
aggregate  of  the  different  items  of  dam- 
ages. The  jury  returned  a  verdict  for  the 
two  periods  named,  and  further  found  that 
the  loss  sustained  on  the  sale  equaled  the 
amount  of  the  other  damages  found,  but 
did  not  allow  any  rental  damages.  Held, 
that  the  findings  were  inconsistent,  and 
judgment  should  have  been  entered  for  the 
defendant.  (Dugro,  J.,  dissents.)  Parct  \ 
Xew  York  El.  R.  Co.,  46  N.  Y.  S.  R.  29,  i 
N.  Y.  Supp.  580. 

The  c'-'iiplaint  alleged  the  plaintiff's  title 
and  ownership,  his  rights  in  and  to  the 
street  in  front  of  his  premises,  the  construc- 
tion of  defendants'  road  and  the  operation 
of  trains  over  it,  the  failure  of  defendants 
to  acquire  or  make  compensation  for  the 
easements  taken,  the  injuries  sustained, 
that  they  will  be  constant  and  continuous, 
and  that  to  prevent  a  multiplicity  of  suits, 
to  protect  against  irreparable  damages  and 
to  afford  complete  relief,  the  plaintiff  was 
compelled  to  seek  the  equitable  interfer- 
ence of  the  court.  The  prayer  for  judg- 
ment included  a  demand  for  the  amount  of 
loss  and  damage  which  might  be  ascertained 
to  have  been  already  sustained.  When  the 
case  came  on  for  trial  defendants'  counsel 
moved  for  a  trial  of  the  claim  for  past  dam- 
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ages  by  jury  ;  the  motion  was  denied.  Held, 
no  error ;  that  the  demand  fur  past  dain- 
a};cs  (lid  nut  iiave  tiic  effect  to  set  it  up  as 
an  independent  cause  of  action,  but  was 
simply  a  demand  tiiat  the  court,  if  it  ad- 
juil^ed  plaintill  entitled  to  the  equitable  re- 
lief jirayed  for,  and  liavinj,'  acquired  entire 
jurisdiction  of  the  action,  should,  as  an  in- 
cident thereto,  assess  the  damages  which 
appear  to  have  been  sustained  down  to  the 
trial  ;  and  tliat  tlie  right  to  a  separate  trial 
by  jury  of  this  issue  was  not  within  the 
l)urview  of  the  constitutional  guaranty. 
Lyin/i  V.  Metropolitan  El.  R.  Co.,  50  ^/w. 
l;-'  AVj,'-.  A'.  Las.  308,  129  iV.  1'.  274,  28  ./I I'll. 
A'.  Liis.  I,  21  C/v.  Pro.  420,  29  N.  E.  Kep. 
315,  41  N.  v.  S.  R.  541  ;  affirming  27  J.  (S^ 
.S.  582,  38  A'.  V.  S.  R.  1024.  13  A^.  J'.  Siipp. 
95(>.  -AiM'i.viNG  Cogswell  7'.  New  York,  N. 
11.  &  H.  K.  Co.,  IDS  N.  Y.  319.  DisTiN- 
fiUisniNG  Hudson  V.  Caryl,  44  N.  Y.  553; 
Murray  7/.  Hay,  I  Barb.  Ch.  59.— Al'i'i.iKU 
IN  Shopani  v.  Manhattan  R.  Co.,  131  N.  Y. 
21; ;  Syracuse  Solar  Salt  Co.  v.  Rome,  W. 
&  ().  R.  Co..  51  N.  Y.  S.  R.  520. 

All  abutting  owner  who  instituted  an 
etpiiiable  action  against  an  elevated  rail- 
r(jad  died  before  trial,  and  the  action  was 
revived  in  the  name  of  his  executrix  and 
devisee.  I/elJ,  that  the  company  was  not 
entitled  to  a  trial  by  jury  of  the  question 
of  a  claim  for  past  damages  for  loss  of  rent- 
als before  the  death  of  the  original  plain- 
tiff. Sanders  v.  A'ew  York  El.  R.  Co.,  16 
Daly  261,  10  A^.  i'.  Stipp.  112,  31  A'.  V.  S. 
A'.  544.— Distinguishing  Pappenheim  v. 
letropolitan  El.  R.  Co.,  7  N.  Y.  Supp.  679, 
28  N.  Y.  S.  R.  577. 

1 72.  Dcteriiiiiintiun  ofdnmajj^csiu 
lieu  of  nil  iiijuiiotioii.— A  defendant 
elevated  railroad  company,  when  sued  by  an 
abutting  ow  r,  is  not  entitled,  as  a  matter 
of  right,  unler  New  York  Code  Civ.  Pro. 
§  970,  as  amended  in  1891,  to  demand  that 
an  issue  as  to  the  value  of  plaintiff's  ease- 
ment taken  shall  be  tried  by  jury.  Under- 
hill  v.  Ma  'titan  R.  Co.,  27  Abb.  N.  Cas. 
478,  18  A'.      .  Stipp.  43,  21  Civ.  Pro.  441. 

In  such  action,  where  the  complaint 
charges  nothing  showing  that  plaintiff's 
easements  in  the  .street  will  ever  be  acquired 
or  injured  by  the  defendant,  the  latter  is 
not  entitled  to  a  jury  trial  as  to  the  value 
of  such  easements,  along  with  the  issue  as 
to  past  damages.  Underhill  v.  Manhattan 
R.  Co.,  27  Abb.  N.  Cas.  478,  18  A';  F.  Supp. 
43,  21  Ctv.  Pro.  441. 


173.  Inaction  to  nimten  nuisance. 

— The  complaint  in  an  equitable  action 
against  an  elevated  railroad  charging  that 
defendant's  locomotives  emit  foul  .ceases, 
smoke,  and  cinders,  and  that  the  noise  of 
the  trains  interferes  with  the  enjoyment  of 
the  premises,  and  cliarging  the  same  as  a 
nuisance  and  as  damaging  propeity,  the 
action  will  be  deemed  one  for  a  nuisance  as 
to  tiie  damages  claimed,  and  is  therefore 
triable  by  jury,  which  should  be  disposed 
of  before  the  other  issues  are  passed  upon 
by  the  court.  Cornell  v.  A'<w  York  El.  R. 
Co.,  37  N.  Y.  S.  R.  624,  13  A^.  ]'.  Supp. 
511. 

Where  an  equitable  action  is  brought 
against  an  elevated  railroad,  and  the  alle- 
gations of  the  complaint  are  sufficient  to 
sustain  either  an  injunction  against  further 
operati(m  of  the  road  or  to  abate  a  nui- 
sance, the  company  is  entitled  to  compel  the 
plaintiff  to  elect  under  which  form  of  ac- 
tion he  may  proceed,  so  as  to  determine 
the  right  of  trial  by  jury.  Libiiiaiin  v. 
Manhattan  R.  Co.,  59  Hun  428,  36  A'.  Y.  S. 
R.  639,  26  Abb.  A'.  Cas.  423,  13  N.  Y.  Supp. 
378.— Applied  in  Barrett  v.  Manhattan  R. 
Co..  44  N.  Y.  S.  R.  185,  63  Hun  630,  18  N. 
Y.  Supp.  71.  Distinguished  in  Summer 
V.  New  York  El.  R.  Co.,  60  Hun  148. 

Where  the  allegations  of  a  complaint  are 
such  that  the  acti(m  might  be  regarded 
either  as  brought  to  restrain  the  continu- 
ance of  a  nuisance  or  the  continuance  of  a 
trespass,  and  the  defendant  at  the  com- 
mencement of  the  trial  moves  to  strike  the 
case  from  the  special  term  calendar,  and 
that  it  be  sent  to  the  circuit  for  triiil  by 
jury,  but  no  motion  is  made  to  compel  the 
plaintiff  to  elect  whether  he  would  try  the 
case  as  an  action  for  a  nuisance  or  for  a 
trespass,  the  defendant  cannot  complain, on 
appeal,  that  the  motion  was  overruled,  and 
the  trial  by  a  jury  denied.  (Van  Brunt, 
P.J.,  dissents.)  Barrett  v.  Manhattan  R. 
Co.,  44  A^.  Y.  S.  R.  185,  63  Hun  630,  18  N. 
Y.  Supp.  71.— Applying  Libmann  v.  Man- 
hattan R.  Co.,  59  Hun  428,  36  N.  Y.  S.  R. 

639- 

The  mere  allegation  in  a  complaint  that 
the  trespass  committed  by  defendant  com- 
pany upon  real  estate  "  is  unauthorized, 
and  is  a  nuisance,"  and  asking  that  the  con- 
tinuance of  the  trespass  be  enjoined,  is  not 
sufficient  to  make  the  action  one  for  a  nui- 
sance, and  entitling  the  defendant,  as  a 
matter  of  right,  to  trial  by  jury.    Johnston 
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V.  Manhattan  R.  Co.,  41  N.  V.  S.  N.  682,  61 
J/tin  627,  16  N.  V.  Supp.  434.— Reviewing 
Cogswell  V.  New  York,  N.  H.  &  H.  R.  Co., 
105  N.  Y.  321.  7  N.  Y.  S.  R.  203. 

9.  Findings  by  Court  or  Referee. 

174.  Ill  jyc'x^ral.  —  A  finding  by  the 
court  that  the  plaintiff,  previous  to  and  in- 
cluding the  time  of  the  trial,  had  lost  no 
rents  on  account  of  any  taking  of  property 
by  the  defendant  connected  with  plaintiff's 
building,  is  not  inconsistent  with  the  find- 
ing that  there  had  been  a  loss  in  the  rental 
Viiliic  of  the  property  which  plaintiff  might 
recover.  Keller  v.  Manhattan  El.  R.  Co., 
39  iV.  WS.R.  143.  27/.&-S.  589,  15  iV.  y. 
Siq'-p.  88;  reversed  in  129  N.  Y.  667,  mem., 
42  iV.  Y.  S.  R.  946. 

The  use  of  the  words  "  permanent  main- 
tenance and  operation  of  such  road  "  in  a 
report  by  a  referee  does  not  show  that  he 
allowed,  as  part  of  the  damage  to  the  fee 
vahie  of  plaintiff's  property,  the  injuries  in- 
cidental to  the  running  of  trains.  Kiep  v. 
Manhattan  R.  Ck,  44  N.  Y.  S.  R.  699,  63 
Hun  630,  17  A^.  Y.  Supp.  804. 

A  finding  by  a  referee  that  neither  the 
defendant's  railroad  structure  nor  the  run- 
ning of  trains  thereon  constituted  a  private 
nuisance  does  not  show  tliat  he  proceeded 
upon  an  erroneous  basis  in  finding  for  the 
plaintiff.  A  refusal  to  find  that  it  was  not 
a  nuisance  does  not  carry  the  converse  of 
the  proposition — i.  e.,  that  it  was  a  nuisance. 
Stanley  v.  iXe'u  York  El.  R.  Co.,  44  N.  Y.  S. 
R.  389,  63  Hun  629,  17  N.  Y.  Supp.  931. 

A  special  finding  that  hot  coals,  grease, 
a.id  water  fell  from  defendant's  structure 
and  penetrated  into  and  upon  plaintiff's 
premises,  and  that  disagreeabL  odors  and 
gasts  emanated  from  such  structure,  in- 
cludes the  locomotives  as  a  part  of  such 
structure.  Mary  v.  Metropolitan  El.  R.  Co., 
12  A'.   Y.  Supp.  804. 

A  court  made  certain  findings  of  fact  that 
the  defendant's  engine,  in  passing,  emitted 
steam,  smoke,  ashes,  and  cinders,  and  that 
noise  was  created,  and  that  these  things 
would  necessarily  continue ;  but  expressly 
found,  as  a  conclusion  of  law,  that  damages 
should  not  be  awarded  for  future  running  of 
trains.  Held,  that  the  findiiigs  of  fact  were 
simply  as  leading  up  and  contributing  to 
the  right  to  the  injunction  only,  and  did  not 
show  that  damages  were  allowed  for  the 
future  running  of  trains..  Johnson  v.  New 


York  El.  R.  Co.,^z  A^-  Y.  S.R.  Zi6,iy  N.  V. 
Supp.  944. 

The  trial  court  declined  to  rule  that  "  the 
sum  fixed  which  defendants  may  pay  to  ob- 
viate the  injunction  herein  should  not  be 
greater  than  the  value  of  so  much  of  the 
easements  of  light,  air,  and  ."ccess  appurte- 
nant to  plaintiff's  premises  as  are  impaired 
by  defendants'  railroad,  but  exclusive  of  all 
other  incidental  injuries  to  the  fee  value  of 
said  premises  resulting  from  the  acts  of  the 
defendants."  Helil,  that  as  the  proposition 
excluded  consideration  of  the  depreciation 
of  the  remaining  property  caused  by  the 
use  of  the  easements  taken  or  impaired,  the 
refusal  was  right,  and  did  not  warrant  the 
inference  that  the  court  failed  to  observe 
the  correct  rule  of  compensation  in  its  esti- 
mate of  fee  damage,  the  contrary  being  ap- 
parent on  the  record.  Cunard  v.  Manhat- 
tan R.  Co.,  I  Misc.  151,  48  A^.  )'.  S.  R.  755, 
20  A^  Y.  Supp.  724 ;  reargument  denied  in 
49  A':  Y.  S.  R.  922,  21  A^  Y.  Supp.  II 31,  2 
Misc.  592,  ///«//.— Following  Bohm  v. 
Metropolitan  El.  R.  Co.,  129  N.  Y.  576. 

Delendant  company  asked  the  referee  to 
find  that  plaintiff's  building  was  without 
improvements,  such  as  bath  tubs,  ranges, 
hot  water,  and  elevator,  and  that  this  was 
prejudicial  to  its  rental  value,  which  was 
refused  by  tht  feree.  Held,  that  such  re- 
fusal did  noi  show  that  the  referee  failed  to 
appreciate  this  fact  and  its  importance  in 
the  case.  Courts  and  referees  should  be 
called  upon  to  find  only  the  pregnant  facts 
constituting  the  cause  of  action,  or  estab- 
lisliing  a  defense,  and  not  all  the  incidental 
circumstances  which  might  be  relevant  to 
the  main  findi'-.gs.  Stanley  v.  Neiv  York 
El.  R.  Co.,  44  A^.  Y.  S.  R.  389.  63  Hun  629, 
17  A'.   Y.  Supp.  931. 

Plaintiff,  besides  giving  evidence  as  to  in- 
terference by  defendant  with  his  easements 
of  light,  air,  and  access,  gave  evidence,  with- 
out objection,  of  the  annoyance  suffered  from 
interference  with  his  privacy  in  the  occu- 
pancy of  his  premises,  and  from  noise  occa- 
sioned by  the  operation  of  the  railroad,  and 
also  that  the  railroad  and  its  structures  in- 
teri-^pted  the  view  of  persons  passing  his 
premises  on  the  other  side  of  the  street. 
The  trial  court  was  not  asked  to  restrict  the 
bearing  of  this  evidence  as  to  such  annoy- 
ances and  the  interception  of  tiie  view  to 
the  temporary  or  rental  damage,  but  was 
requested  to  find  that  there  was  no  ease- 
ment or  other  interest  appurtenant  to  plain- 
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tiff's  premises  entitling  liim  to  be  protected 
aj,'ainF,  loss  of  privacy  due  to  the  use  of  the 
street,  if  such  use  was  authorized  by  the 
nuiiiicipality  and  the  state,  or  wliich  would 
entitle  liini  to  the  use  of  the  street  for  the 
purpose  of  having  the  exterior  of  liis  prem- 
ises conspicuously  visible  from  the  other 
side  of  the  street,  or  which  would  authorize 
liiin  to  control  the  amount  of  noise  made  in 
the  street.  The  court  refused  s'>  to  find. 
Held,  that  the  matters  referred  to  in  the 
request,  and  tlie  evidence  relative  thereto, 
were  competent  and  proper  to  be  considered 
as  bearing  upon  the  rental  value,  altliough 
not  competent  as  bearing  upon  the  fee 
damages;  and  as  it  did  not  appear  that  the 
oourt  took  them  into  consideration  in  as- 
sessing the  fee  damage,  the  refusal  was  not 
error.  Messenger  v.  Manhattan  R.  Co.,  129 
A^,  1'.  502,  29  N.  E.  Rep.  955,  42  N.  V.  S.  R. 
96;  a//irni/nj^  36  A'.   V.  S.  R.  1024. 

1  7n.  Tliat  oasciiioiits  Iinve  in  tliciii- 
srlvrs  hilt  a  iioiiiinal  value.— (i)  Con- 
piiling  rulings. — The  easements,  if  any, 
apjiiirtenaiit  to  lots  of  land  and  taken  for 
the  use  of  an  elevated  railroad,  aside  from 
any  dama.ije  to  said  lands  from  the  taking, 
have  in  themselves  only  a  nominal  value, 
and  a  referee  errs  in  refusing  to  so  find. 
Livingston  v.  Metropolitan  El.  R.  Co.,  51  N. 
V.  S.  R.  660.     Cooi-  V.    A'ew  Yorf:  El.    R. 

Co.,  52  X.  y.  s.  R.  253, 22  .V.  I'.  Si/pp.  790, 

3  Misc:  24S.  Mooney  v.  A\-iV  York  El.  R. 
Co.,  52  X.  Y.  S.  R.  256,  22  iV.  1'.  Siipp.  795, 
3  Misc.  612,  tneni.  ;  reargument  granted  in 
57  A^  Y.S.  R.  939.  Sa.vton  v.Xeiv  York 
El.  R.  Co.,  139  A'.  Y.  320,  34  X.E.  Rep.  728. 
Sittrov.  Manhattan  R.  Co.,  50  A'.  Y.  S.  R. 
701,  137  X.  Y.  592,  33  X.  E.  Rep.  334;  revers- 
ing 17  A^.  Y.  Si/pp.  957.  A'ahn  v.  Xe.v  ]'or/i- 
El.  R.  C','.,3  Misi:  611,  52  A'.  1'.  .V.  A'.  255.— 
Foi.i.owK.i)  rN  Mooney  v.  New  York  El.  R. 
Co.,  3  Misc.  612.— A'ahn  v.  AVw  Yor/:  El. 
R.  Co.,  52  X.  Y.  S.  R.  255,  22  A'.  Y.  Siipp. 
793  ;  reargument  granted  in  52  X.  Y.  S. 
R.  939. 

Where  it  appears  tliat  the  correct  rule  for 
the  ascertainment  of  damages  was  in  reality 
a(lo|)ted.  a  refusal  of  the  trial  court  to  find, 
as  a  fact,  that  the  value  of  the  easements 
taken  by  defendant  when  considered  alone 
was  nominal  only,  although  in  the  abstract 
error,  is  not  a  ground  for  reversal.  Sixth 
Ave.  R.  Co.  v.  Metropolitan  El.  R.  Co.,  138 
X.  Y.  548,  53  X.  Y.  S.  A'.  181,  34  A'.  E.  Rep. 
400;  affirming  46  X.  Y.  S.  A".  961,  18  ^V.  ]'. 
.s////».  939.— Following   Newman  v.  Met- 


ropolitan El.  R.  Co.,  118  N.  Y.  618  ;  Bohm 
V.  Metropolitan  El  R.  Co.,  129  N.  Y.  576. — 
Kahn  v.  Xciv  Yo  <  El.  R.  Co.,  27  A^  Y. 
Supp.  339,  57  A^.  Y.  S.  R.  509,  7  Misc.  53. 
Druckcr  v.  Metropolitan  El.  R.  Co.,  56  X.  Y. 
S.  R.  130,  73  Hun  102,  25  jV.  Y.  Supp.  922. 
Such  a  refusal  to  find  is  not  reversible 
error,  where  the  referee  finds  that  the 
plaintiffs  are  not  entitled  to  recover  dam- 
ages except  so  far  as  the  disadvantages  of 
the  road  exceed  the  advan  res.  Lasarus 
V.  Metropolitan  El.  R.  d.  53  A^.  Y.  S.  R. 
^i,  6<)  Hun  190. — Following  Bookman  7/. 
New  York  El.  R.  Co.,  50  N.  Y.  S.  R.  703 ; 
Newman  v.  Metropolitan  El.  R.  Co.,  118  N. 
Y.  618,  30  N.  Y.  S.  R.  36;  Bohm  v.  Metro- 
politan El.  R.  Co.,  129  M.  Y.  576,  42  N.  Y. 
S.  R.  247. 

Such  a  failure  to  find  is  immaterial,  where 
the  court  finds  that  the  property  was  worth 
$500  less  than  it  would  have  been  had  the 
casements  not  been  taken,  but  made  no 
award    for   the  easements    in   themselves. 

Walsh   V.   Brooklyn    El.   R.   Co.,  27  xX.    Y. 
Supp.  605,    76  Hun  24.     Betjeman  v.  Xew 

York  El.  R.  Co.,  20  A'.  Y.  Supp.  628,  48  X. 

Y.  S.  R.  721,  I  Misc.  138.     Strut  hers  v.  AVw 

York  El.  R.  Co.,  54  X.   Y.  S.  R.  7S5,  5  Misc. 
239,  25  A^.    ]'.  Supp.  81. 

(2)  Illustrations. — The  referee,  at  defend- 
ants' request,  found  that  plaintiffs  did  not 
own  the  bed  of  any  part  of  the  street  in 
front  of  their  premises,  atid  that  the  only 
property  in  the  street  appurtenant  to  the 
jircmises  were  easements  of  light,  air,  and 
access  in  and  over  the  same,  but  refused  to 
find  "  that  said  easements,  taken  for  rail- 
way uses,  aside  from  any  damages  to 
said  land  from  said  taking,  liave,  in  them- 
selves, only  a  nominal  value."  Helil,  ih.it 
the  request  as  a  whole,  both  in  form  and 
substance,  was  one  wliich  the  referee  prop- 
erly declined,  and  his  refusal  to  find  thereon 
as  requested  was  not  reversible  error.  Ger- 
ber  V.  Metropolitan  El.  R.  Co.,  52  X.  Y.  S. 
R.  444,  3  Misc.  427. — Quoting  Bohm  v. 
Metropolitan  El.  R.  Co.,  129  N.  Y.  588,  42 
N.  Y.  S.  R.  247;  Mitchell  7>.  Metropolitan 
El.  R.Co.,  132  N.Y.  552.43  N.Y.  S.  R.  476; 
Bookman  v.  New  York  El.  R.  Co.,  50  N.  Y. 
S.  R.  703- 

A  referee  refused  to  find  that  plaintiff's 
street  easements  possess  in  themselves  only 
a  nominal  value,  but  foimd  that  damages 
in  the  loss  of  rentals  had  been  sustained 
during  the  six  years  jjreceding  the  action  in 
the  sum  of  $2160;  and  further  found  that 
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the  fee  value  of  two  buildings  on  plaintiff's 
loi  had  been  diminished  by  reason  of  the 
road  to  the  amount  of  §2600,  and  awarded 
for  one  rental  damages  to  the  amount  of 
$2 1 60  and  fee  damages  to  the  other  for 
§2600.  NM,  that  tiiese  findings  show  that 
no  allowance  was  m;ide  for  the  easements 
as  detached  property,  but  that  the  entire 
jimount  for  the  fee  damages  was  for  conse- 
quential damages  to  the  lots,  andthcrefore 
the  proper  rule  of  law  was  applied. 
Steubhi^  V.  Ne7v  York  El.  R.  Co.,  53  N.  V. 
S.  A\  186. 

The  court  found  that  the  rentals  of  the 
premises,  which  were  used  principally  for 
business  purposes,  had  gteatly  increased 
since  the  erection  and  operation  of  the 
road;  that  it  brought  a  large  number  of 
people  into  and  increased  the  tralhc  upon 
the  avenue,  and  that  its  effect  was  advan- 
tageous to  the  premises  and  produced  a 
special  benefit  to  the  same  for  business  pur- 
poses. The  court  was  then  requested,  but 
refused,  to  find  that  the  easements  taken  or 
interfered  with,  aside  from  consequential 
damages,  were  only  of  nominal  value;  that 
the  benefits  resulting  from  the  railroad  to 
tlie  premises  should  be  offset,  against  any 
consequential  damages  to  the  same  caused 
by  the  maintenance  and  operation  of  the 
road  ;  and  that  plaintiff  was  not  entitled  to 
recover  any  greater  sum  than  the  balance, 
after  such  deduction,  as  damages  to  the  use 
of  the  premises.  Ne/d,  error.  Sperd  v. 
Metropolitan  El.  K.  Co.,  137  N.  V.  596,  33 
A'.  E.  Rep.  319,  50  N.  Y.  S.  R.  664;  revers- 
iii£  44  A'.  Y.  S.  R.2\6,iT  N.  Y.  Supp.  469. 
— Followed  in  Livingstone.  Metropolitan 
Ei.  R.  Co.,  138  N.  Y.  76. 

1 70.  Rol'iisal  to  find  {^iMicral  bene- 
fits t«  property  on  the  street.— Where 
the  evidence  shows  an  injury  to  plaintiff's 
property,  it  is  not  error  in  the  court  to  re- 
fuse to  find  that  the  value  of  property  on 
the  street  had  been  increased  by  the  con- 
struction and  operation  of  the  road.  Jamie- 
son  V.  Kings  County  El.  R.  Co.,  26  A'.  }'. 
Sufip.  127.  56  A^.  Y.  S.  R.  187,  74  Hun  637, 
w^w.— Follow  I  NO  Storck  7>.  Metropolitan 
El.  R.  Co..  131  N.  Y.  514.  30  N.  E.  Rep. 
497- 

177.  IlcftisiU  to  find  special  bene- 
flts.— The  referee  found  that  by  reason  of 
tiie  construction  of  defendant's  road  plain- 
tifi  sustained  damages  to  amounts  specified, 
in  the  loss  of  rentals  and  in  the  depreciation 
of  the  permanent  value  of  the  propertv. 


Jleld,  that  this  was  not  equivalent  to  a  find- 
ing thai  there  were  no  benefits  resulting 
from  defendant's  road  ;  but  taken  together 
with  the  refusal  to  find  that  special  benefits 
should  be  offset  against  consequential  dam- 
ages, it  was  in  effect  a  finding  that  such  de- 
preciation was  exclusive  of  the  special  bene- 
fits, and  so  said  finding  did  not  show  that 
the  errors  were  harmless.  Liviiit^ston  v. 
Metropolitan  El.  R.  Co..  138  A'.  Y.  76,  51 
N.  Y.  S.  R.  660,  33  A^.  E.  Rep.  732 ;  revers- 
ing 44  A^.  Y.  S.  R.  831, 832,  18  A^.  Y.  Supp. 
203.  204. 

Plaintiff  claimed  that  the  increase  in  the 
rental  value  of  his  property  was  due  to  cer- 
tain improvements  made,  and  not  to  the 
presence  of  defendant's  road.  The  evidence 
showed  that  the  rents  had  incroascfl  twenty 
per  cent,  before  the  improvements  were 
made  and  while  the  road  was  beit)g  oper- 
ated. Helil,  that  the  court  properly  refused 
to  find  that  the  increase  in  rents  was  due  to 
the  improvements  to  the  property.  Brush 
V.  Manhattan  R.  Co.,  44  N.  Y.  S.  R.  111,17 
A^.  Y.  Supp.  540 ;  affirming  26  Abb.  N.  Cas. 
73.  13.V.    r.  .Sk//.  908. 

178.  Tbnt  benefits  should  be  sot 
oft  aj^iiinst  damages.— It  is  not  error  for 
the  trial  court  to  refuse  to  make  a  finding 
of  the  abstract  proposition  that  any  benefits 
accruing  to  plaintiff's  property  from  defend- 
ant's road  are  to  be  set  off  against  any  dam- 
ages which  may  have  been  sustained,  wiiere 
the  court  received  the  evidence  as  to  such 
benefits  and,  presumably,  gave  it  due 
weight.  Werfelman  v.  Manhattan  R.  Co., 
16  Daly  355,  32  A'.  Y.  S.  R.  682,  u  A.  Y. 
Supp.6G;  reversed  in  134  A'.  Y.  613,  mem., 
45  A^  Y.  S.  R.  936.— Limiting  Newman  v. 
Metropo'itan  El.  i<.  Co..  30  N.  Y.  S.  R.  36; 
Doyle  7>.  Manhattan  R.  Co.,  8  N.  Y.  Supp. 
323,  29  N.  Y.  S.  R.  139. 

It  is  proper  to  refuse  to  find  as  a  conclu- 
sion of  law,  as  affecting  the  rental  and  fee 
damages  to  plaintiff's  property,  tliat  the 
benefits  peculiar  to  the  construction  and 
operation  of  the  road  should  be  considered, 
especially  where  there  is  no  fintling  tiiat 
there  are  any  peculiar  benefits.  Heroldv. 
Metropolitan  El.  R.  Co.,  37  A^  }'.  S.  R.  896, 
13  N.  Y.  Supp.dxo;  affirmed  in  \2^  N.  Y, 
636,  mem.,  41  A'.   Y.  S.  R.  549. 

It  is  not  error  for  a  referee  to  refuse  to 
set  off  special  benefits  to  plaintiff's  property 
against  the  damages  sustained  by  reason  of 
the  road,  where  he  has  refused  to  find 
special  benefits.    Slater  v.   Manhattan   R. 
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Co..  45  ^-  y-  S-  ^-  'S3.  63 Hun  633.  18  AT. 
Y.  Siipp.  531. 

It  is  error  to  refuse  to  find  that  the  de- 
preciation caused  by  defendant's  road  in  the 
rentals  of  living  apartments  of  plaintiff's 
building  was  less  than  the  appreciation  or 
increase  caused  by  the  road  in  the  rentals 
of  tlie  first  floor  or  business  part  of  the 
building.  Such  finding  is  relevant  and 
should  have  been  made.  Odell  v.  New  York 
EL  R.  Co.,  42  .V.  F.  S.  A'.  591,  130  N.  Y.  690, 
meiit.,  3  Stlv.  App.  667,  29  A^.  E.  Rep.  998 ; 
reversing  27  A^.  Y.  S.  A'.  985,  8  A^.  Y.  Supp. 
951,  mem. 

The  evidence  warranted  a  finding  that 
plaintiff  had  iieen  benefited,  but  the  referee 
omitted  to  find  absence  of  benefit.  He/<i, 
tiiut  defendant  was  entitled  to  a  finding,  as 
a  conclusion  of  law,  that  "  in  estimating  the 
damages,  if  any  herein,  the  benefits  accruing 
to  said  premises,  and  peculiar  thereto,  from 
the  maintenance  and  operation  of  said  rail- 
road, should  be  set  off  against  any  incon- 
venience resulting  from  said  railway  to  said 
premises,"  and  a  refusal  to  so  find  was  error. 
JVeUe  V.  New   York  El.  R.  Co.,  i  Misc.  {N. 

y.)  342. 

17)>.  When  fiiuUngrs  of  fact  will 
iu>t  be  disturbed. — Where  the  referees 
view  the  premises  in  person,  by  agreement 
of  the  parties,  their  report  should  be  treated 
very  much  as  that  of  commissioners  of  ap- 
praisal, and  should  not  be  disturbed  •  iless 
tlic  award  is  grossly  inadequate  or  unless  the 
referees  erred  in  matter  of  principle.  Katie 
V.  A/<in/ta//iin  R.  Co.,  42  A'.  Y.  S.  R.  415,  62 
/Inn  622,  17  yV.  y.  Supp.  109. 

The  roforee  found,  upon  conflicting  evi- 
dence, that  plaintiff's  premises  were  pre- 
vented from  rising  in  fee  and  rental  values 
equally  with  other  property  in  the  same  lo- 
cality ,ind  not  abutting  on  the  railroad,  by 
tlir  lalter's  i)rcscncc  and  operation.  He/tl, 
ic  l)ciiig  a  question  of  fact,  that  the  finding 
sliould  not  be  disturbed.  Strut  hers  v.  New 
York  El.  R.  Co..  54  ,V.  Y.  S.  R.  785,  5  Misc: 
23;,  25  A',  r.  Suf>f>.  81. 

180.  AiiiciMliiiviit  of  fiiidiiit;N.— In 
its  findings  <jf  fact  after  reciting  the  facts  as 
to  the  opening  of  the  streets,  the  court 
stated  as  to  each  that  it  "  thenceforth  con- 
tinuously has  been  and  now  is  kept  open 
and  appropriated  for  a  public  avenue  or 
street  ♦  *  ♦  in  like  m. inner  as  other 
public  streets  and  avenues  in  said  city  are 
and  of  right  ought  to  be."  Following  these 
were  findings  of  fact  as  to  the  construction, 


maintenance,  and  operation  of  defendants' 
road,  showing  it  to  be  an  obstruction,  ap- 
propriation, and  use  of  the  streets  not  con- 
sistent with  ordinary  street  uses.  After  en- 
try of  judgment  and  pending  an  appeal  to 
the  general  term  on  motion  of  plaintiff, 
the  trial  judge  amended  the  findings  as  to 
the  streets  being  kept  open  by  adding  the 
words  "  except  as  hereafter  found."  Held, 
no  error ;  that  there  was  no  irreconcilalile 
conflict  between  the  findings ;  and  that  the 
court  had  power  to  make  the  amendment. 
Bolilen  V.  Metropolitan  El.  R.  Co.,  121  A'.  Y. 
546,  24  A^.  E.  Rep.  932,  31  A^.  Y.  S.  R.  888  ; 
reversing  26  /.  6-  5.  558,  30  A^.  Y.  S.  R.  278, 
9  A^.  Y.  Supp.  424.— Following  New  York 
Ice  Co.  V.  North  Western  Ins.  Co.,  23  N.  Y. 
357  ;  Buckingham  v.  Dickinson,  54  N.  Y. 
682;  Dalrymple  v.  Williams,  63  N.  Y.  361. 
— Reviewed  in  People  ex  rel.  v.  Cook,  42 
N.  Y.  S.  R.  245. 

There- was  abundant  evidence  as  to  how 
plaintiff's  property  was  affected  by  the 
smoke,  steam,  gas,  and  cinders  from  de- 
fendant's trains ;  but  in  a  finding  relating 
thereto  the  court  made  a  statement  tliat 
grease,  oil,  and  water  were  allowed  to  drop 
from  passing  trains  and  fall  in  front  of 
plaintiff's  premises,  of  which  there  was  no 
evidence.  Held,  that  the  finding,  so  far  ;is 
not  supported  by  the  evidence,  should  be 
treated  as  an  inadvertence,  and  disregarded 
as  surplusage,  and  therefore  not  cause  for 
reversal,  where  it  appears  that  no  motion 
was  made  to  amend  the  findings,  and  that 
it  had  no  influence  on  the  result.  Sanders 
v.  Nnv  York  El.  R.  Co.,  16  Daly  261,  10  iV. 
Y.  Supp.  112,  31  N.  Y.  S.  R.  544. 

10.  Judgment. 

181.  In  preiicral.— The  fact  that  a 
referee  is  appointed,  in  an  cqiiitiible  action 
against  an  elevated  railway  by  consent,  "to 
hear  and  determine  all  the  issues  in  the 
case,"  does  not  make  it  his  dutv  to  jiward  a 
judgment  for  past  dimiayrs  where  the  in- 
junction is  refused.  Steiiimets  v.  Metropoli- 
tan El.  R.  Co..  18  N.  Y.  Supp.  209. 

A  judgment  based  on  tiie  report  of  a 
referee,  which  "  awarrls  rompensation  for 
permanent  depreciation  of  pl.iintiff's  prem- 
ises, catised  by  the  noise  of  defendant's  rail- 
way," is  not  objectionable,  where  it  appears 
from  the  referee's  conclusions  of  law  that  no 
such  eleinetit  entered  into  his  estimate  of 
fee  damages.   Detjeman  v.  Nenv  York  El.  R. 
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Co.,  2o  N.  r.  Supp.  628,  48  N.  V.  S.  A'.  721. 
I  Misc.  138. 

An  abuuing  owner  commenced  an  acrion 
to  restrain  tlie  operation  of  an  elevated  rail- 
way and  to  recover  damages,  charging  that 
the  company  was  illegally  incorporated. 
Held,  that  plaintiff  could  not  complain  of  a 
judgment  finding  the  road  a  valid  corpora- 
tion and  rendering  him  damages.  Morison 
V.  Ne7u  York  El.  A'.  Co.,  26  N.  )'.  Supp.  640, 
57  ,V.  Y.  S.  R.  246. 

182.  Award  ol'injiiiH'ti<ni  with  al- 
ternative daiiiaye.s.— In  an  equitable  ac- 
tion against  an  elevated  railway  company, 
it  is  proper  for  the  court  to  receive  evidence 
as  to  the  permancTit  injury  to  plaintiff's 
property,  and  ascertain  the  amount  of  such 
injury,  and  to  provide  that,  unless  such 
amount  is  paid  or  tendered  within  a  speci- 
fied time,  an  injunction  shall  issue  to  restrain 
tiic  further  ojjcration  of  the  road  ;  and  to 
further  provide,'  in  case  of  such  payment, 
that  plaintiff  shall  execute  a  deed  conveying 
the  easements  taken.  Eno  v.  Metropolitan 
El.  R.  Co.,  24  /.  <^  S.  31 3,  8  .V.  )'.  Supp.  197. 
— Following  New  York  Nat.  Exch.  Bank 
V.  Metropolitan  El.  R.  Co.,  21  J.  &  S.  511. 
Where  suit  is  commenced  against  an  ele- 
vated railway  by  an  abutting  owner  to  re- 
cover damages  for  the  construction  and 
operation  of  the  road,  and  to  restrain  its  fu- 
ture operation,  and  subsequent  condemna- 
tion proceedings  are  instituted,  a  judgment 
in  the  first  suit  containing  a  provision  en- 
joining the  operation  of  the  road,  which  was 
to  become  inoperative  upon  tlie  payment  of 
a  certain  sum  of  money  specified,  is  proper. 
Ilt-nney  v.  Brooklyn  EL  R.  Co.,  7$  Hun  543, 
27  A',  v.  Supp.  ni2. 

Plaintiff  recovered  judgment,  assessing 
his  fee  damages  at  $2000,  staying  tlie  oper- 
ation Di'  defendant's  road  until  that  sum 
should  be  paid,  and  providing  that  if  de- 
fendant removed  its  station,  stairs, and  ap- 
proaches, it  need  pay  oidy  §1500.  There 
was  no  witness  who  made  precisely  such  a 
division  of  the  damatics.  /Mil,  no  error; 
that  from  the  estimates  of  the  witnesses  and 
the  facts  and  circumstances,  such  an  appor- 
tionment of  the  fee  damage  was  justifiable. 
Messenger  \.  Manhattan  R.  Co.,  129  A^.  Y. 
502,  29  X.  E.  Ri'p.  955,  42  A'.  Y.  S.  R.  96 ; 
reversim;  36  A'.   Y.  S.  R.  1024. 

183.  For  puymeiit  of  dainn{;e9  to 
owner  and  conveyance  by  liini.— In 
an  equity  action  the  court  may,  in  case  the 
defendant  has  tiie  right  to  acquire   title 


under  the  power  of  eminent  domain,  deter- 
mine the  amount  of  damages  whicli  the 
owner  would  sustain  if  the  trespass  were 
permanently  continued,  and  may  provide 
for  payment  of  that  amount  by  defendant 
and  the  execution  by  the  owner  of  a  con- 
veyance of  his  rights,  and  may  refuse  an 
injunction  in  case  defendant  is  willing  to 
pay  upon  receipt  of  a  conveyance.  Pap- 
pi-nheiin  v.  Metropolitan  El.  R.  Co.,  50  Am. 
&•  Eni:;.  R.  Cas.  260,  128  A'.  Y.  436,  28  A".  E, 
Rep.  518,  40  A'.  Y.  S.  R.  445;  ajjlt  niing  27 
/.  ^  S.  576,  36  A^.  Y.  S.  R.  1024,  13  A'.  Y. 
Supp.  955. 

//  seems  that  where  the  defendant  in  the 
equitable  action  has  no  legal  right  to  ac- 
quire the  property,  the  condition  allowing 
him  to  pay  permanent  damages  will  not  be 
inserted ;  but  upon  the  right  of  the  owner 
being  determined,  plaintiff  is  entitled  to 
recover  his  damages  up  to  the  entry  of 
judgment,  and  to  an  injunction.  Pappen- 
heim  v.  Metropolitan  El.  R.  Co.,  50  Am.  tS^ 
Eng.  R.  Cas.  260,  128  A'.  ]'.  436.  28  A\  E. 
Rep.  518,40  A\  Y.  S.  R.  445;  affirniinj^  27 
J.  &-  S.  576,  36  A'.  Y.  S.  R.  1024,  13  A'.  )'. 
Supp.  955. 

As  to  whether,  where  the  trespasser  is  a 
railroad  corporation  actually  running  its 
cars  upon  or  through  plaintiff  s  property,  it 
will  be  justified  in  refusing  lo  pay  the 
amount  of  permanent  damages  upon  de- 
livery of  a  conveyance,  and  in  submitting 
to  an  injunction,  quare.  Pappcntteint  v. 
Metropolitan  El.  R.  Co.,  50  Am.  &>  Eni;.  R. 
Cas.  260.  128  A'.  Y.  436,  28  A'.  E.  Rep.  518, 
40  A'.  Y.  S.  R.  445 ;  aj/rniing  27  /.  <S-  5. 
576,36  A^.  Y.  S.  R.  1024,  13  A'.  Y.  Supp. 
955.  Roberts  v.  NrM  York  El.  R.  Co.,  50 
Am.  (S-  Eng.  R.  Cas.  326,  128  A',  ]'.  455,  28 
A'.  E.  Rep.^%6,  40  N.  Y.  S.  R.  454  ;  re7'ers- 
ing  27  /.  <S^  S.  576,  36  A^.  Y.  S.  R.  1024,  12 
A'.  Y.  Supp.  957. 

Where  plaintiff  holds  the  legal  title  to 
premises,  but  the  evidence  shows  that  an- 
other is  interested  with  him  as  partner,  the 
judgment  should  direct  both  [larties  to  join 
in  a  co.'.veyance  of  the  easements  upon 
payment  by  the  company  of  the  chimages 
awarded.  Korn  v.  New  York  El.  R.  Co.,  37 
A'.  Y.  S.  R.  630.  59  Hun  625,  13  A'.  J'.  Supp. 

5'4. 

But  where  the  court  below  refuses  to  in- 
sert a  provision  that  both  parties  shall  join 
in  such  conveyance  upon  request,  the  judg- 
ment will  be  modified  on  appeal,  but  with- 
out costs.     Korn  v.  AVw  York  El,  R.  Co.,  37 
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;,'.  V.  5.  A'.  630,  59  Hun  625,  13  A^.  V. 
Supp.  514. 

Where  premises  are  mortgaged,  in  pro- 
viding for  tlie  payment  of  damages,  to  avoid 
an  injunction,  and  a  conveyance  to  the 
company  of  tlie  easements  in  the  street  in- 
tcilt-icd  with  by  the  operation  of  the  road, 
provision  sliould  be  made  for  a  release 
of  tlie  casements  from  the  lien  of  the 
Miorti;ai;e.  Jordan  v.  Metropolitan  El.  R. 
Co.,  28  J.  &^  S.  (A',   v.)  385. 

Wlierc  plaintiffs  premises  are  mortgaged, 
and  an  injunction  is  awarded  against  an 
I  Icvated  railway  with  the  usual  provision 
for  avoiding  it  by  the  iiayment  of  a  certain 
sum,  the  judgment  should  require  the  plain- 
till  to  tender  with  the  deed  conveying  the 
easements  a  discharge  of  the  mortgage 
from  the  rights  and  easements  so  to  be  con- 
veyed. IVooliey  V.  A'em  Vor/c  El,  R.  C<^.,  43 
W  Y,  S.  R.  474;  modifyuii;  and  affirintng 
31  A'.  V.  S.  R.  91,  9  A^  ]'.  Supp.  133. 

Where  an  equitable  proceeding  against 
an  elevated  railway  company  is  instituted 
by  one  who  is  only  trustee,  and  his  power 
to  sell  can  only  be  exercised  with  the  assent 
and  concurrence  of  certain  life  tenants,  in 
nroviding  for  a  conveyance  to  the  defend- 
aiU  company  of  the  easements  taken  by  the 
road  upon  the  payment  of  the  damages 
awarded,  the  judgment  should  require  that 
such  life  tenants  should  signify  their  assent 
and  concurrence  in  the  conveyance,  which 
could  best  be  done  by  requiring  them  to 
join  in  the  conveyance.  Reed  v.  Metropol- 
itan El.  R.  Co.,  45  iV.  Y.  S.  R.  330,  63  Hun 
633,  18  X.  Y.  Supp.  811. 

A  judgment  in  an  equitable  proceediTig 
against  an  elevated  railway  company 
awarded  a  certain  sum  for  the  depreciation 
of  the  rental  value  of  plaintiff's  property 
down  to  the  time  of  the  trial,  and  an  in- 
junction against  the  further  operation  of 
the  road,  with  the  further  provision  that 
the  company  might  buy  so  much  of  plain- 
tilT's  easement  in  the  street  as  was  taken  for 
liie  purposes  cf  the  road,  for  a  certain  spe- 
i  ilied  sum,  md  that  in  case  of  such  pur- 
chase the  plaii\tiff  should  make  a  convey- 
anci?,  in  which  case  there  should  be  no 
injunction.  Held,  no  error.  The  provision 
relating  to  the  purchase  should  be  regarded 
merely  as  in  the  nature  of  a  privilege. 
New  York  Nat,  Exch,  Bank  v.  Metropolitan 
El.  R.  Co.,  21  /.  &*  S.  511 ;  ajgirmed  in  108 
A',  r.  660,  mem.,  15  A^.  E.  Rep.  445,  13  N. 
Y.  S.  R.  903.— Followed  in  Eno  v.  Met- 


ropolitan El.  R.  Co.,  24  J.  &  S.  313.  Re- 
viewed IN  Kearney  v.  Metropolitan  El.  R. 
Co.,  14  N.  Y.  S.  R.  854. 

The  plaintiH  died,  and  his  infant  chil- 
dren and  widow  were  substituted  in  his 
stead.  The  action  continued  to  judgment, 
which  provided  that  defendants  should  pay 
Si6ooas  the  fee  value  of  the  easements  of 
light  and  air,  upon  receiving  a  release 
thereof.  Defendants,  on  api)eal  from  the 
judgment,  objected  that  the  court  could 
not  require  them  to  pay  for  a  release  i^y  in- 
fants, which  would  be  inoperative  as  a  grant 
and  furnish  them  no  protection  against  a 
renewed  attack  by  the  infants  after  arriving 
at  age.  Held,  that  the  release  contemplated 
by  the  judgment  was  a  valid  instrument, 
capable  of  passing  title  to  the  easements, 
and  if  a  release  executed  by  a  special 
guardian,  duly  appointed,  was  necessary  to 
pass  the  title,  then  the  judgment  required 
such  a  release.  Gerber  v.  Metropolitan  El. 
R.  Co.,  52  A''.  Y.  S.  R.  444,  3  Misc.  427. 

An  injunction  was  awarded  against  an 
elevated  railway,  with  a  provision  lor  avoid- 
ing it  by  the  payment  of  a  certain  sum, 
upon  condition  that  plaintiff  would  tender 
a  deed  of  tlie  easements  taken  within  sixty 
days.  He  failed  to  make  such  tender,  and 
after  the  expiration  of  the  sixty  days  pro- 
cured an  order  opening  the  default  and  ex- 
tending the  time  in  which  the  tender  might 
be  made  twenty  days  longer.  J /eld,  that  the 
court  had  full  power  to  make  such  order. 
Conklin  v.  Nexv  York  El.  R.  Co.,  18  Civ. 
Pro.  366,  13  A'.  1'.  Supp.  7S2. 

184.  Alternative  dainsiKos  .same  a.s 
ill  coiidciniiatioii  pi'oeoiMliiij>:s.— The 
allowance  of  alternative  damages  in  such  a 
case  is  to  be  deemed  a  substitute  for  the 
ordinary  proceedings  for  condemnation  ; 
and  so  the  amount  of  the  allowance  is  not 
wholly  in  the  discretion  of  the  court,  but 
must  be  for  such  and  only  such  damages  as 
would  be  given  in  condemnation  proceed- 
ings. American  Bank  Note  Co.  v.  New 
York  El.  R.  Co.,  50  Am.  &*  /f//.^.  R.  Cas. 
292,  129  N.   Y.  252.  29  A'.  E.  Rep.  302. 

185.  Iii.iiiii<-tioii  with  stay  until 
cnsenieiits  can  be  boii}>;lit  (»i*  coii- 
(leiniKMl.— In  every  case  in  which  it  ap- 
pears that  the  fee  damage  is  sufliciently 
substantial  to  entitle  the  plaintiff  to  injunc- 
tive relief,  the  injunction  may  he  decreed 
without  an  assessment  of  the  fee  damtige, 
provided  its  operation  be  stayed  for  a  rea- 
sonable time  to  enable  the  defendants  to 
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acquire  title  to  tlie  property  taken  by  agree- 
ment or  condeiniuition  proceedings;  and 
the  general  term  may  review  and  determine 
the  qui'Stion  of  reasonable  time.  Blitmcn- 
i/ia/v.  Nfw  York  El.  K.  Co..  42  X.  V.  S.  A\ 
68  3,  17  iV.  V.  Supp.  481  ;  modified  in  137  A'. 
)'.  559,  mem.,  50  N.  Y.  S.  R.  932,— QUOTING 
Story  V.  New  York  El.  R.  Co.,  90  N.  Y.  122. 
Rkviewing  Galway  v.  Metropolitan  El. 
R.  Co.,  40  N.  Y.  S.  R.  145 ;  American  Bank 
Note  Co.  V.  New  York  El.  R.  Co.,  41  N.  Y. 
S.  R.  531.— FoLLOWiiD  IN  Bolger  v.  Metro- 
politan El.  R.  Co.,  29  J.  &  S.  459. 

Where  an  elevated  railway  company  has 
operated  its  road  without  right  for  ten  years, 
witliout  attempting  to  acquire  plaintiff's 
easements  in  the  street,  it  has  no  right  in 
equity  to  demand  that  the  operation  of  an 
injunction  against  it,  at  the  suit  of  the  abut- 
ting owner,  should  be  suspended  upon  the 
acquisition  of  the  property  by  it  in  condem- 
nation proceeditigs.  Lawrence  v.  Metropoli- 
tan El.  R.  Co.,  16  Daly  501,  12  N.  Y.  Supp. 
546,  32  A^.  F.  S.  R.  75. 

An  abutting  owner  requested  defendant 
company  to  proceed  to  condemn  his  ease- 
ments in  the  street,  which  they  declined  to 
do,  and  he  commenced  an  action  against 
the  company.  Two  days  after  the  action 
was  commenced  the  company  served  notice 
of  a  motion  forappointment  of  commission- 
ers to  condemn  the  easements,  and  the 
next  day  after  the  trial  of  plaintiff's  action 
was  comtnenced  the  commissioners  were 
appointed.  After  the  action  was  tried  the 
parties,  hv  stipulation,  asked  the  court  to 
find  tlie  value  of  the  property  taken,  so  that 
an  injunction  could  be  avoided  by  payment 
of  the  iimount  so  found.  Held,  that  under 
this  state  of  facts  the  court  did  not  err  in 
awarding  an    injunction.      IVoolsey  v.   A'eiu 

York  El.  R.  Co.,  43  xV.    Y.  S.  R.  474;  modi- 
fy! ni;  and  affirming  t,1  N.  Y.  S.  R.  91,  9  .^V. 

Y.  Supp.  133. 

II.  Review. 

180.  In  ffOiieral.— Upon  an  appeal 
from  an  order,  in  an  application  by  a  street 
railroad  company,  to  condemn  lands  neces- 
s;ny  for  the  construction  of  and  forming 
p:iri  f  its  route,  tiie  court  of  appeals  cannot 
iiiipiire  whether  the  applicant  has  acquired, 
or  can  acquire,  the  right  to  build  its  road 
through  the  other  parts  <}f  its  route.  In  re 
Gilbert  El.  R.  Co-.jo.Y.  K.  361,  :i  Abb.  A'. 
Cas.  434  ;  affirming  y  Hun  303. 


A  trial  resulted  in  the  recovery  by  plain- 
tiffs of  the  sum  of  8^75°  ^or  past  damiiges, 
with  costs,  and  the  award  of  an  injunction, 
ivhich  should  be  inoperative  if  the  above 
sum  was  paid.  Plaintiff  then  moved  for  an 
extra  allowance  in  addition  to  costs,  and  the 
court  made  an  order  granting  them  five  per 
cent,  on  the  amount  of  past  damages  as 
found,  and  denied  the  motion  otherwise. 
Plaintiffs  appealed  from  only  so  mucli  of 
the  order  as  denied  the  remainder  of  their 
motion.  Held,  that  an  order  granting  or 
refusing  an  extra  allowance  rests  largely  in 
the  discretion  of  the  trial  court,  and  if  it  is 
to  be  reviewed  at  all  on  appeal  the  whole  of 
the  order  should  be  presented,  so  that  the 
exercise  of  discretion  can  be  reviewed  upon 
all  the  facts  that  bear  upon  it.  Hamilton  v. 
Manhattan  R.  Co.,  25/.  &•  S.  491,  29  A'.  J', 
S.  R.  28,  24  Abb.  A'.  Cas.  156,  8  A'.  Y.  Supp. 
546,  18  Civ,  Pro.  164. 

Both  parties  appealed  from  a  judgment 
in  an  equitable  action  against  an  elevated 
railway  company,  the  plaintiff  on  the  ground 
that  the  damage  for  loss  of  rental  value  was 
insufficient,  and  the  defendant  ui)on  the 
ground  that  tiie  amount  of  certain  gas  bills, 
legal  expenses,  and  exemplary  damages  were 
improperly  allowed.  The  appeals  were 
argued  separately,  but  a  decision  was  ren- 
dered in  defendant's  appeal  first,  which  sub- 
stantially disposed  of  all  the  questions 
raised  by  plaintiff's  appeal.  Held,  that  the 
judgment  should  be  affirmed  on  hearing 
of  plaintiff's  appeal.  Mattlage  y.  A'ew  York 
El.  R.  Co.,  47  A'.  Y.  S.  R.  106,  19  A^  }'.  Supp, 
1015. 

Separate  findings  fixed  the  loss  to  the 
rental  value  of  plaintiff's  property  at  the 
same  sum,  but  for  different  periods,  one  of 
which  exceeded  the  limitation  of  six  years 
prior  to  the  beginning  of  the  suit.  The 
judgment  was  entered  for  the  sum  found. 
Held,  that  where  it  did  not  appear  upon 
which  finding  the  judgment  was  based,  and 
as  the  finding  for  a  period  of  over  six  years 
was  erroneous,  the  judgment  should  be  re- 
versed. Cornells.  A'ew  York  El.  R.  Co.,  37 
N.  Y.  S.  A'.  624,  13  A'.  Y.  Supp.  511.— Ap- 
plied IN  Martin  v.  Manhattan  R.  Co.,  44  N. 
Y.  S.  R.  543,  63  Hun  350,  iS  N.  Y.  Supp. 
238. 

187.  Hiiflicieiioy  or  objection  niid 
exception. — In  an  equitable  action  against 
an  elevated  railroad  to  recover  damages  to 
abutting  property,  the  court  foimd  that  cer- 
tain co-tenants,  with  plaintiff,  had  assigned 
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to  her  their  interest  in  the  property  and 
their  right  of  action  for  damages  to  the 
property  before  the  assignment.  To  the 
finding  of  the  court  the  company  excepted 
"to  so  mucli  thereof  as  finds  that  the  plain- 
tiff had  taken  from  her  co-tenants  an  as- 
signment for  valuable  consideration  of  any 
rights  of  action  as  therein  stated."  Upon 
appeal  the  company  claimed  that  there  was 
no  evidence  of  assignment  by  certain  of 
the  former  co-tenants.  Held,  that  the  ex- 
ception was  too  general  to  be  available. 
Hunter  ■V.  Manhatiixn  N.  Co.,  141  jW.  K.  281, 
36  X.  E.  Kep.  400.  57  .V.  Y.  S.  R.  400; 
ajDlrming  19  N.  Y.  Supp.  703,  46  N.  Y.  S. 
K.  906. 

In  such  an  action  the  uncontradicted 
evidence  showed,  and  the  defendants' coun- 
sel requested  the  court  to  find,  that  the 
existence  and  operation  of  the  railroad  had 
greatly  increased  the  population  of  the  lo- 
cality in  wiiich  plaintiff's  property  is  situ- 
ated, and  had  brought  traffic  into  the  street, 
and  thereby  plaintiff's  property  had  been 
incidentally  benefited,  and  that  there  had 
been  a  general  rise  in  the  value  of  the  real 
estate  along  the  street,  largely  attributable 
to  the  road.  The  court  refused  so  to  find, 
and  defendants  excepted.  Defendants  also 
moved  for  a  dismissal  of  the  complaint  on 
the  merits,  upon  the  ground,  among  others, 
that  it  appeared  plaintiff's  property  had 
been  benefited  by  the  road,  and  had,  l)y  rea- 
son thereof,  increased  in  value  since  its 
erection,  which  motion  was  denied  and  cx- 
<c|)ti()iis  taken.  The  court  found  that 
plaintiff  had  sustained  danuige  to  an  amount 
stated.  Held,  that  the  exceptions  were 
suirRJent  to  bring  up  the  question  as  to 
whether  the  court  had  adopted  the  proper 
rule  of  damages.  liolini  v.  Met>oftoli(an 
El.  R.  Co.,  10  Am.  &»  Eitt[.  R.  Cas.  271,  129 
A'.  )'.  576,  29  X.  E.  R,p.  802.  42  A-.  r.  S.R. 
247;  reier.unt;  27  /.  iT-  S.  585,  38  A'.  1'.  S. 
R.  1025,  14  X.  Y.  Siipf>.  950. 

Counsel  requested  the  court  to  rule  that 
the  (wwlings  and  decision  of  the  court  in  a 
judgment  roll  in  a  former  action  put  in 
evidence,  to  the  effect  that  "  the  injury  to 
the  plaintiff  by  reason  of  the  existence  and 
the  operation  of  tiic  elevated  railroad  be- 
fore her  building  during  the  period  covered 
by  the  judgment  was  $300  a  year,  is  con- 
clusive evidence  upon  that  point."  The 
court  refused  the  request.  Tlie  judgment 
roll  was  not  contained  in  the  record  and  it 
did  not  appear  whether  the  refusal  was 
4  D.  R.  D.— 23, 


based  upon  a  disbelief  in  the  correctness  of 
tlie  request  as  matter  of  law  or  on  his  mis- 
taken recital  of  the  contents  of  the  roll. 
Held,  that  error  could  not  be  assumed,  and 
so  it  could  not  be  assumed  the  judgment 
roll  contained  any  linding  or  decision  as 
stated  in  the  request,  or  that  the  court  com- 
mitted an  error  in  refusing  it.  Moore  v. 
Ne7v  York  El.  R.  Co.,  126  X.  Y.  671,  27  xV. 
E.  Rep.  791,  37  .^V.  Y.  S.  R.  TJT,  reversing 
27  /.  &'  S.  32.  36  A^.  Y.  S.  R.81.12  N.  Y. 
Supp.  552. 

The  court  charged  the  jury  that  plaintiff, 
an  abutting  owner,  owned  the  fee  to  one 
half  of  the  street  in  front  of  his  house.  De- 
fendant company  objected  that  the  instruc- 
tion was  erroneous,  but  offered  no  evidence 
to  show  that  plaintiff  did  not  own  the  fee  to 
one  half  of  the  street.  Held,  that  defend- 
ants ccjuld  not  have  the  benefit  of  such  ob- 
jection without  affirmatively  showing  that 
the  statement  of  the  court  was  an  error  in 
fact.  Mortimer  v.  Metropolitan  El.  R.  Co., 
22  /.  &>  S.  (A'.  Y.)  322. 

A  case  was  tried  by  both  plaintiff  and  de- 
fendant upon  the  theory  that  the  dimin- 
ished rental  value  of  plaintiff's  premises  was 
the  measure  of  past  damages.  At  the  trial 
tlie  court  refused  to  find,  at  the  request  of 
the  defendant,  that  "since  the  time  the 
said  elevated  railroad  was  constructed  and 
for  many  years  prior  thereto,  said  building 
had  been  occupied  by  the  plaintiff  for  the 
purpose  of  his  businessas  a  dealer  inflour  and 
for  the  storage  and  manipulation  of  flour." 
Held,  that  the  request  did  not  call  the  at- 
tention of  tiic  court  to  the  rule  of  damages, 
and  the  question  therefore  could  not  be 
raised  on  appeal.  U'oolsey  v.  A'ew  York 
El.  R.  C*<'.,  43  X.  Y.  S.  R.  474;  modifying 
and  affirming  31    X.  Y.   S.  R.  91,  9  A'.  Y. 

^i<P/>-  133- 
188.  Kcview  of  roferoe's  fiiulliiffs. 

— If  a  referee  refuses  to  find  that  the  plain- 
tiff does  not  own  the  fee  of  any  part  of  the 
street,  the  court  will  presume  that  the 
award  of  damages  included  something  for 
the  interruption  or  tnkingof  his  fee  in  the 
stret't.  Hadden  v.  Metropolitan  El.  R.  Co., 
75  Hun  r)3,  26  X.  Y.  Supp.  995. 

It  is  not  error  in  the  referees  to  refuse  to 
find,  as  a  conclusion  of  law,  "  that  plaintiff 
is  not  entitled  to  recover  damages  for  de- 
terioration of  the  neighborhood, caused  by 
the  construction  and  operation  of  defend- 
ant's road."  While  a  plaintiff  is  not  entitled 
to    recover    damages   or    injury    to   other 
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people's  property,  still  it  will  not  be  assumed 
that  such  damages  were  allowed  where  he 
makes  no  claim  to  such  damages ;  but  evi- 
dence of  the  general  depreciation  of  other 
property  in  the  neighborhood  is  admissible 
for  the  purpose  of  showing  the  extent  of  the 
injury  to  plaintiff's  property.  li/g^art  v- 
Manhattan  A\  Co.,  i6  J)a!y  50S,  12  N.  Y. 
Stipp.  549.  35  -V.  1'.  .b'.  A'.  3S1. 

lSi>.  Stipulation  peiidiiid^  npponl. 
— \Vh(;re  the  plaintiff  in  an  action  against 
two  elevated  railroads  secures  a  judgment 
restraining  the  maintenance  and  operation 
of  the  roads,  and  the  defendants  stipulate 
as  a  condition  of  obtaining  a  stay  that  they 
will  not,  nor  will  either  of  them,  lake  or 
prosecute  condemnation  proceedings  in  re- 
lation to  the  property,  they  will  be  held  to 
the  stipulation  notwithstanding  a  reversal 
of  the  judgment  by  the  court  of  appeals. 
Hine  V.  New  York  El.  R.  Co.,  52  N.  Y.  S. 
A\  511,  3  JI//SC.  462.— Applying  Townsend 
7'.  Masterson,  S.  &  S.  Stone  Dressing  Co.,  15 
N.  Y.  587  ;  People  v.  Stephens,  52  N.  Y.  306 ; 
In  re  New  York,  L.  &  W.  R.  Co..  98  N.  Y. 
447  ;  Hong  Kong  &  S.  Banking  Corp.  v. 
Cooper,  114  N.  Y.  388.  23  N.  Y.  S.  R.  787. 
Rkvikwing  In  re  Metropolitan  El.  R.  Co., 

49  N.  Y.  S.  R.  648. 

1I>0.  Error  in  tlic  admission  of  cvi- 
dt'iifc. — Where  the  question  as  to  the  fee 
value  of  the  property  rights  of  which  plain- 
tiff is  deprived  by  the  unlawful  structure  is 
gone  into  for  the  purpose  of  determining 
tlie  amount  to  be  paid  by  defendant  for  a 
conveyance  of  those  rights,  the  defendant  is 
entitled  to  claim  that  the  investigation  shall 
be  made  upon  competent  and  legal  evi- 
dence, and  if  improper  evidence  is  admitted, 
to  its  damage,  it  has  the  right  to  ask  the 
appellate  court  for  relief  ;  it  is  no  answer 
that  defendant  is  not  bound  to  avail  itself 
of  the  privilege  granted  of  paying  the 
amount  of  damages  found  for  a  conveyance 
of  the  easements,  but  may  submit  to  an  in- 
junction.    Roberts  v.  New  York  El.  R.  Co., 

50  ./;«.  iS«»  E»i,r.  R.  Cas.  326,  128  A^,  F.455, 
28  N.  E.  /vV/.'486,  40  A^  Y.  S.  R.  454 ;  re- 
v,-r.u'nff  27  J.  6r*  S.  576,  36  N.  Y.  S.  R.  1024, 
12  A'.  Y.  Supp.  957.— Distinguished  in 
Gerber  v.  Metropolitan  El.  R.  Co.,  52  N.  Y. 
S.  R.  444. 

Where  an  error  is  committed  in  the  al- 
lowance of  incom|)etent  evidence  concern- 
ing the  value  of  plaintiff's  premises,  but  its 
admission  does  not  affect  the  right  of  the 
plaintiff  to  an  injunction,  so  much  of  the 


judgment  as  directs  the  injunction  should 
be  affirmed,  and  the  reversal  limited  to  the 
award  of  fee  damages.  Lawrence  v.  Metro- 
politan El.  R.  Co.,  10  A'.  Y.  Supp.  743. 

The  judgment  of  the  trial  court  granted 
an  injunction  unless  defendants  paid  a  sum 
fixed  as  the  damages  to  the  fee,  upon  re- 
ceiving a  conveyance  from  plaintiff  of  the 
easements  taken,  in  which  case  it  was  de- 
nied. It  was  claimed  here  that  the  whole 
judgment  should  nt)t  have  been  reversed 
because  of  error  in  admitting  improper  evi- 
dence bearing  upon  the  question  as  to  the 
damages  to  the  fee,  but  that  the  portion 
which  awarded  the  injunction  should  be 
permitted  to  stand.  Held,  untenable;  that 
the  question  as  to  the  granting  of  the  in- 
junction was  dependent  upon  the  amoimt 
of  damages,  as  unless  the  court  had  found 
them  to  be  substantial,  it  could,  in  the  exer- 
cise of  its  discretion,  have  withheld  the  in- 
junction and  left  plaintiff  to  his  remedy  at 
law;  also, that  it  was  discretionary  with  the 
court  either  to  reverse  in  whole  or  in  part. 
Gray  \.  Manhattan  R.  Co.,  128  A'.  Y.  499,  28 
A^.  E.  Rep.  498,  40  A^.  Y.  S.  R.  478 ;  ajfirm- 
ing  35  A^.  Y.  S.  R.  32,  12  A^.  Y.  Supp.  542. 

A  judgment  awarded  plaintiff  past  dam- 
ages and  also  an  injunction  to  be  avoided 
by  the  payment  of  a  certain  sum  as  fee 
damages.  At  the  trial  |)roof  was  admitted 
of  an  offer  for  the  property,  as  tending  to 
show  its  fee  value.  Held,  that  this  was  not 
ground  for  reversal,  either  as  affecting  the 
past  damages  or  the  fee  damages,  where  the 
amount  allowed  was  not  so  large  as  to  show 
an  abuse  of  the  discretion  of  the  trial  court. 
Lawrence  v.  Metropolitan  El.  R.  Co.,  16  Daly 
501,  12  A^.  Y.  Supp.  546,  32  A^.  Y.  S.  R.  75. 

Evidence  of  noise  and  vibration  caused 
by  the  operation  of  the  railroad  was  re- 
ceived under  objection  and  exception. 
//eld,  that  although  technically  error,  yet, 
as  it  appeared  from  the  decision  that  tlic 
compensation  awarded  was  only  for  injury 
to  the  easements  of  light,  air,  and  access, 
the  error  was  harmless  and  not  ground  for 
reversal.  Si.ith  Ave.  R.  Co.  v.  Metropolitan 
El.  R.  Co.,  138  N.  Y.  548,  S3  N.  Y.  S.  R.  181, 
34  A^.  E.  Rep.  400  ;  affirniittg  46  A^.  Y.  S.  R. 
961,  18  A^.   Y.  Supp.  939. 

The  trial  court  found  noise  as  a  fact,  and 
ruled  as  a  conclusion  of  law  that  it  was  not 
an  element  of  fee  damage.  Held,  that  a 
claim  that  allowance  therefor  was  made  in 
the  award  of  fee  damage,  not  being  appar- 
ent in  the  record,  a  conjecture  that  possibly 
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the  evidence  as  to  noise  may  have  been  so 
applied  was  not  a  sufficient  demonstration 
of  error.  Golden  v.  Metropolitan  ELK.  Co., 
1  Misc.  142,  48  N.  y.  S.  A'.  725.  20  N.  V. 
Supp.  630. 

191.  Modification  of  jiidgiiiCMit. — 
Wliere  a  plaintiff  shows  that  he  is  entitled 
to  substantial  damages,  such  as  to  entitle 
him  to  an  injunction  to  restrain  the  future 
operation  of  defendant's  road  unless  such 
damages  are  paid,  though  the  trial  court 
may  have  erred  in  the  admission  of  evi- 
dence as  to  the  amount  of  damages,  a  new 
trial  should  not  be  granted,  but  the  judg- 
ment should  be  modified,  so  as  to  restrain 
the  company  from  operating  the  road,  un- 
less it  proceeds  within  a  reasonable  time  to 
condemn  plaintitT's  easements.  lUumentlial 
v.  New  York  El.  R.  Co.,  17  .\^  V.  Supp.  481  ; 
modified  in  137  A'.  ]'.  559,  33  A'.  E.  Rep.  337. 
liogler  v.  Metropolitan  El.  R.  Co.,  48  N.  V. 
S.  R.  399,  20  iV.  y.  Siipp.  430. 

Where  there  is  sulhcient  evidence  to  sup- 
port an  injunction  against  an  elevated  rail- 
way, entered  with  the  usual  provisions  for 
avoiding  it  by  the  payment  of  certain  dam- 
ages, the  whole  judgment  should  not  be  re- 
versed because  the  trial  court  he;ird  evi- 
dence as  to  what  values  owners  of  other 
properties  on  the  street  attached  to  their 
own  property.  Carter  v.  x\'e7V  Y'ork  El.  R. 
Co.,  25  /.  6-  .S.  279,  ::8  .V.  ]'.  S.  R.  581,  7 
.\'.  y.  Supp.  678;  affirmed  in  134  ^V.  K 
loS,  45  A',  y.  S.  A\848. 

A  judgment  granted  an  abutting  owner 
damages  at  $500  a  year  for  six  years,  but 
entered  judgment  for  S3000  damages  and 
$450  interest  thereon.  J/eld,  that  the  judg- 
ment should  be.  modified  by  reducing  the 
interest  to  S180.  Ottinger  v.  AWf  York  El. 
A'.  Co.,  39  i\'.  y.  S.  R.  339,  60  //itn  583,  1 5 
A.  y.  .S„pp.  18. 

.  192.  Krror  in  cxcIiKliiif;  evidence. 
— l-*lainlitl  claimed  no  damages  for  past  in- 
juries to  his  property,  but  had  a  judgment 
lor  an  injunction  with  the  usual  provision 
that  it  should  become  inoperative  upon  pay- 
ment by  the  company  of  certain  fee  dam- 
ages. At  the  trial  the  company  was  not 
permitted  to  prove  special  benefits  to  plain- 
tilT's  property  resulting  from  the  proximity 
of  its  stations  and  the  operation  of  the  road. 
It  appeared  that  such  special  benefits  might 
have  been  found  to  predomiiuite  over  the 
injury  caused.  Held,  that  the  exclusion  of 
such  evidence  was  reversilile  error.  Grajf 
V.  Manhattan  R.  Co.,  i6Daly{A'.   F.)  510.— 


Following  Newman  v.  Metropolitan  El.  R. 
Co.,  118N.Y.  618.— Applied  I.N  Kichi/.  New 
York  El.  R.  Co.,  16  Daly  518;  Sillcocks  v. 
New  York  El.  R.  Co.,  46  N.  Y.  S.  R.  671. 
Followed  in  Welsh  v.  New  York  El.  R. 
Co.,  16  Daly  515. 

Under  supreme  court  rule  16,  in  order  to 
have  a  reargument,  the  moving  papers 
must  show  "clearly  that  some  question,  de- 
cisive of  the  case,  and  presented  by  counsel, 
has  been  overlooked  by  the  court,  or  that 
the  decision  is  inconsistent  with  some  stat- 
ute, or  with  a  controlling  decision  to  which 
the  attention  of  the  court  was  not  drawn, 
through  the  neglect  or  inadvertence  of 
counsel."  In  an  equitable  action  against  an 
elevated  railroad  company,  the  decision  of 
the  court  was  based  exclusively  on  the 
ground  that  the  trial  judge  rejected  evi- 
dence of  benefits  to  plaintiff's  property,  and 
in  the  computation  of  dam.iges  disallowed 
any  credit  for  such  benefits.  JVeld,  that 
this  did  not  show  that  the  court  overlooked 
any  "  question  decisive  of  the  case,"  or  that 
the  decision  was  inconsistent  with  any 
"statute  or  controlling  adjudication,"  and 
therefore  not  within  the  above  rule,  and  a 
motion  for  reargument  should  be  denied. 
WelsA  v.  Xew  i'ork  El.  R.  Co.,  16  JV.  ]'. 
Supp.  174. 

]9.'t.  Objections  not  made  in  lower 
c(Mirt. — .-\n  objection  that  no  permanent 
injunction  can  issue  in  respect  to  one  of 
the  pieces  of  plaintiff's  property,  because  he 
has  only  a  life  estate  therein,  is  lujt  well 
taken  where  the  objection  docs  not  appear 
on  the  record.  Steii/>intf  v.  A'eu>  ]'ork  El. 
R.  Co.,  19  A".  ]'.  Supp.  313. 

Where  an  action  is  prosecuted  by  a 
widow  and  infant  children  of  the  former 
owner  of  the  fee,  and  an  injunction  is 
awarded  with  the  usual  provision  for  the 
payment  of  fee  damages  and  the  execution 
of  a  conveyance  by  the  widow  and  children, 
an  objection  that  the  execution  of  the  deed 
by  the  children  should  be  directed  to  be 
made  by  a  special  guardian  cannot  be  raised 
for  the  first  time  on  appeal.  Gerl/er  v. 
Metropolitan  El.  R.  Co.,  23  A^.  F.  Supp.  166. 

194.  Harmless  error.  —  Where  the 
trial  is  by  the  court  without  a  jury,  and  the 
findings  of  the  court  are  sufficiently  sus- 
tained by  proper  evidence,  an  objection  to 
the  admission  of  the  testimony  of  a  wit- 
ness as  to  the  value  of  the  premises  will  he 
disregarded,  especially  where  the  objecting 
party  lias  violated  the  same  rule  of  evi- 
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dciicc.  liohUn  v.  Metropolitan  El.  K.  Co., 
l^  N.   y.  Sii/>p.  37S. 

Where  al)uiulaiit  and  competent  evifleiice 
was  given  from  witnesses  having  knowledge 
of  the  facts,  sliowing  that  the  actual  rental 
value  of  similar  property  in  the  same  street 
steadily  decreased  after  the  building  of  the 
defendant's  road  ;  that  while  it  was  hcing 
constructed  business  on  the  street  began  to 
fall  olT  ;  that  dirt,  ashes,  smoke,  and  cinders 
filled  tiie  air,  darkened  the  light,  and  em- 
barrassed the  trade  so  that  business  left  the 
street,  and  the  verdict  was  for  a  less  amount 
than  the  damages  this  testimony  tended  to 
show — /it'lit,  that  the  case  showed  defend- 
ant was  not  prejudiced  by  an  error  in  ad- 
mitting inconipetent  testimony,  and  so  it 
was  no  ground  for  a  reversal.  McGean  v. 
Manhattan  R.  Co.,  117  A'.  V.  219,  22  A'.  E. 
Kep.  957,  27  N.  Y.  S.  /?.  337.— Followed 
IN  Kernochan  v.  New  York  El.  R.  Co.,  128 
N.  Y.  559- 

105.  Stn5'  of  procec<ling:s  pending 
apiivnl.  —  Where  the  special  term  has 
granted  an  injunction  against  an  elevated 
railroad  company,  and  an  appeal  has  been 
taken  to  the  general  term,  the  special  term 
has  power  to  grant  a  stay  of  proceedings  on 
the  judgment  appealed  from,  on  condition 
that  proper  security  be  given.  S/.it/i  Ave. 
A\  Co.  v.  C7/I6fr/  El.  A'.  Co.,  3  Ad6.  N.  Cas. 
(A^.  y.)  53- 

12.  Costs. 

196.  In  Rcneral.  — The  fee  damages 
assessed,  which  an  elevated  railway  com- 
pany may  pay  to  an  abutting  owner  to  avoid 
an  injunction,  do  not  represent  a  sum  ab- 
solutely recovered  by  the  plaintiff,  because 
it  is  payable  at  the  election  of  tlie  com- 
pany; but  the  injury  to  plaintiff's  property 
is  a  part  of  the  subject-matter  involved  in 
the  action,  and  the  amount  of  fee  damages 
assessed  represents  the  value  of  the  sub- 
ject-matter involved,  authorizing  the  court 
to  grant  an  additional  allowance,  under  N. 
Y.  Code,  §  3253,  providing  that  an  allow- 
ance may  be  made  upon  the  sum  recovered 
or  claimed,  or  the  value  of  the  sui)jcrt- 
matter  involved.  Dodt'  v.  Manhattan  A'. 
Co.,  70  Hun  374,  54  A\  V.  S.  R.  286. 

In  an  action  against  an  elevated  railway 
company,  the  complaint  asked  for  injunc- 
tive relief  and  for  such  sum  as  may  be 
found  due  to  plaintiff  upon  an  accounting. 
Plaintiff  failed   to   recover   past  damages, 


but  an  injunction  was  awarded  to  him,  to 
be  obviated  upon  payment  of  $8000,  which 
was  reversed  at  general  term  and  a  new 
trial  granted.  On  appeal  to  the  court  of 
appeals,  plaintiff  stipulated  for  judgment 
absolute  in  defendants'  favor,  if  the  order 
granting  a  new  trial  was  affirmed.  The  or- 
der was  affirmed,  and  defendants  obtained 
an  order  granting  an  extra  allowance  of  five 
per  cent,  on  the  $8000.  Held,  that  as  tiie 
facts  presented  afforded  no  basis  for  an  ex- 
tra allowance,  the  order  granting  it  should 
be  reversed.  Gray  v.  Manhattan  K.  Co.,  5 1 
A'.  Y.  S.  /C.905,  22  A'.   Y.  Supp.  771.  3  Misc. 

239- 

107.  Costs  on  appenl.— An  abutting 
owner  recovered  a  judgment  against  an 
elevated  railway  company  for  damages, 
which  was  affirmed  by  the  general  term,  but 
reversed  by  the  court  of  appeals,  "with 
costs  to  abide  the  event."  Held,  that 
where  plaintiff  recovers  judgment  at  a  sec- 
ond trial  he  is  entitleti  to  recover  the  cost 
of  the  first  trial  and  the  cost  of  the  appeal 
to  the  general  term,  under  N.  Y.  Code 
Civ.  Pro.  §  3228.  Po7vers  v.  Manhattan  R, 
Co.,  20  Civ.  Pro.  78,  14  A'.  Y.  Supp.  130. 

In  an  action  a^^ainst  an  elevated  railway 
company  to  recover  damages  for  maintain- 
ing a  station  in  front  of  plaintiff's  premises, 
evidence  of  plaintiff's  legal  expenses  in  a 
former  action  is  not  admissible,  where  such 
expenses  are  not  alleged  as  special  damages ; 
but  even  if  pleaded  as  special  damages, 
counsel  fees  for  an  argument  on  appeal  are 
not  allowable.  Mattlage  v.  New  York  El. 
R.  Co.,  44  A^.  Y.  S.  R.  289,  17  A^.  Y.  Supp. 

536- 

198.  AVhrro  title  to  land  i.s  in  is- 
sue.— The  complaint  alleged  that  plaintiff 
owned  a  lot  abutting  on  the  street,  and  \\;is 
entitled  to  an  easement  in  one  half  of  the 
street  in  front  thereof,  and  claimed  damages 
for  an  interference  with  such  casement  hy 
defendant's  road.  The  defendant  answered 
denying  any  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  such  ownership 
by  plaintiff.  Held,  tliat  a  claim  of  title  was 
thus  put  in  issue  within  the  meanitig  of  N. 
Y.  Code  Civ.  Pro.  §  3228,  providing  that  a 
plaintiff  is  entitled  to  costs,  as  a  matter  of 
course,  if  he  obtains  a  final  judgment  in  an 
action  "  where  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified 
to  liave  come  in  question  upon  the  trial." 
Briicn  V.  Manhattan  7\\  Co.,  14  A'.  Y.  Supp. 
788,  39  A'.  Y.  S.  R.  86  ;  affirming  14  A\   Y. 
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Siipp.  285,  20  Civ.  Pro.  127  ;  affirvied  in  131 
N.  Y.  602,  mem.,  43  ^V.   Y,  S,  R.  961. 


IV.  LIABILITY  FOR  TORTS,  PERSONAL 
INJURIES,  ETC. 

I,    To  Passengers. 

199.  In  general.— It  is  within  the 
scope  of  a  ticivct  aj^ent's  cnii)l')ymetit  to  re- 
(liiiie  a  persDU  to  wluiin  he  has  refused  a 
licivet  to  move  away,  and  compel  liim  to 
move,  if  that  be  necessary,  and  to  provide 
ill  a  proper  way  that  he  should  not  immedi- 
ately return  and  make  reiterated  demands 
for  a  ticket.  McKcrnan  v.  .Manhattan  R. 
Co.,  22/.  &-S.  {X.  Y.)  354. 

Plaintiff  sued  for  personal  injuries  re- 
ciMved,  as  she  claimed,  by  bein<;  violently 
seized  by  a  {^uard  and  draj^yed  from  the 
platform  as  slie  was  about  to  enter  ckfend- 
anl's  train.  At  the  trial  llie  defendant 
asked  the  court  to  charge  that  the  plaintifl- 
cannot  recover  merely  upon  the  j^round  of 
unintentional  negligence  of  the  guard,  but 
only  on  the  ground  of  direct,  wilful  negli- 
gence inflicted  by  the  guard.  He/d,  lliat 
such  instruction  was  properly  refused. 
I'laintifT  was  entitled  to  recover  if  the  guard 
was  guilty  of  negligence,  whether  it  was  di- 
rect and  wilful,  or  mere  carelessness  in  car- 
ing for  the  passenger.  Koftter  v.  Manhat- 
tan EL  R.  Co.,  36  X.  Y.  S.  R.  611,  59  Hun 
623,  13  iV.  Y.  Supp.  458  ;  affirmed  in  129  lY. 
Y.  668,  mem.,  42  N.  Y.  S.  R.  946. 

Plaintill  was  a  passenger  on  defendant's 
train,  and  sued  for  a  personal  injury  caused 
by  a  panel  of  a  stove  in  a  station  falling  on 
iiis  foot  while  an  employe  was  raking  the 
lire.  The  testimony  of  physicians,  called  as 
witnesses,  was  sufficient  to  authorize  the 
jury  to  find  that  plaintill  was  severely  in- 
jured. The  stove  was  produced  on  the  trial 
in  the  same  condition  as  on  the  day  when 
[ilaituifl  was  injured,  and  it  appeared  that 
the  panel  was  not  used  as  a  door,  or  for  any 
necessary  purpose.  Held,  sufficient  evidence 
of  negligence  on  the  part  of  the  company 
to  authorize  the  submission  of  the  case  to 
the  jury,  and  to  support  a  verdict  for  plain- 
till.  IVilson  V.  Brooklyn  El.  R.  Co.,  9  .^V.  Y. 
Suf>p.277. 

Plaiiitifl,  at  the  direction  of  the  conduc- 
tor, left  defendant's  train  near  a  station  with 
a  large  number  of  other  passengers,  and 
when  on  the  track  or  the  platform  a  panic 
ensued,  caused  by  the  starting  of  the  train, 


and  the  passengers  pushed  toward  theoHter 
edge  of  the  platform  and  precipitated  plain 
tiff  to  the  pavement  below.  Held,  that  a 
charge  to  the  efTcct  that  there  was  nothiHg 
to  show,  as  the  proximate  cause  of  the  in- 
jury, that  plaintill  was  knocked  ofT  the  plat- 
form by  another  passenger,  as  claimed,  is 
correct,  where  the  uncontradicted  evidence 
shows  that  the  accideni  referred  to  occurred 
at  the  rear  of  the  train,  while  plaintill  was 
at  the  forward  end.  IVeiler  v.  Manhattan 
R.  Co.,  6  X.  Y.  Supp.  320. 

In  such  case  it  was  the  duty  of  the  com- 
pany to  use  ordinary  care  to  protect  plain- 
till  against  accidents,  and  it  was  therefore 
proper  to  refuse  to  charge  that  the  company 
owed  him  "  no  active  vigilance"  to  guard 
against  accidents,  as  ordinary  care  impliid 
whatever  active  vigilance  was  required. 
IVeiler  v.  Manhattan  R.  Co.,  6  X.  Y.  Supp. 
320. 

A  block  occurred  on  defendant's  road  and 
a  train  was  stopped  between  stations,  and 
plaintiff  and  a  number  of  others,  at  the  in- 
vitation of  the  conductor,  proceeded  to  walk 
to  the  station  on  the  track.  The  engineer 
started  the  train  without  notice,  and  in  the 
panic  that  occurred  plaintitT  was  thrown  to 
the  street  below.  The  court  charged  the 
jury  that  if  they  found  that  the  sole  cause 
of  plaintifT's  fall  was  pushing  by  others  from 
behind,  and  were  unable  to  determine  the 
proximate  cause  of  the  pushing,  the  defend- 
ant was  entitled  to  a  verdict.  Held,  that 
after  this  charge  it  was  not  error  to  refuse 
to  further  charge,  that  if  the  jury  find  that 
the  proximate  cause  of  the  fall  was  a  pres- 
sure from  behind,  by  some  one  catching  at 
the  train  after  it  had  started,  and  being  car- 
ried ai;ainst  the  others  on  the  track  in  front, 
then  the  defendant  was  entitled  to  a  verdict ; 
nor  to  refuse  the  further  charge  that  if  the 
jury  find,  as  a  fact,  that  the  proximate  cause 
of  the  fall  was  pushing  by  otiiers  behind 
him,  causing  him  to  lose  his  balance,  then 
the  verdict  must  be  for  the  defendant.  I.yle 
V.  Manhattan  R.  Co.,  2$  X.  )'.  S.  R.  549,  6 
A'.   ]'.  Supp.  325. 

200.  I>olVftlve  appliances.— Where 
it  appeared  that  the  accident  happened 
from  the  breaking  of  a  wheel  which  had 
been  previously  cracked,  but  which  crack 
had  not  been  previously  discovered,  owing 
to  an  imperfect  inspection  of  it  by  the  offi- 
cers of  the  company,  and  from  the  prostra- 
tion of  a  bridge  which  had  been  so  imper- 
fectly   constructed    as    not   to    be    strong 
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enough  to  guard  against  the  accident,  the 
company  were  guilty  of  neglijj;ence,  and 
were  responsible  to  parties  injured.  Oliver 
V.  New  York  Sf  E.  R.  Co.,  i  Jiiiw.  St-/.  Las. 
(X.  V.)  589. 

201.  Getting  on  trtiin  wliilu  in 
motion.— Tlie  boarding  or  aligiiting  from 
a  moving  train  is  presumably  and  generally 
a  negligent  act  per  se.  In  order  to  rebut 
this  presumptinn,  and  justify  a  recovery,  in 
case  an  injury  results,  it  must  appear  tliat 
tlie  passenger  was  by  the  act  of  the  railroad 
company  put  to  an  election  between  alter- 
native dangers  ;  or  that  something  was  done 
or  said,  or  some  direction  given  Ut  the  pas- 
senger by  those  in  charge  of  the  train;  or 
some  situation  created  which  interfered,  to 
some  extent,  with  liis  free  agency,  and  was 
calculated  to  divert  his  attention  from  the 
danger.  It  is  not  sufficient  to  rebut  the 
presumption  of  negligence  that  the  train- 
men acquiesced  in  the  action  of  the  passen- 
ger, or  that  the  company  violated  its  duty 
or  contract  in  not  stopping  the  train  at  a 
station.  Solomon  v.  Manhattan  R.  Co.,  27 
/////.  <S-  Eng.  R.  Cas.  155,  103  N.  V.  437,  9 
A'.  E.  Rep.  430,  56  Am.  Rep.  843,  ;/.,  3  A^  Y. 
S.  R.  636.— APPl.YlNr.  Burrows  ?'.  Erie  R. 
Co.,  63  N.  Y.  556 ;  Morrison  v.  Erie  R.  Co., 
56  N.  Y.  302  ;  Phillips  v.  Rensseliier  «Sr  S.  R. 
Co.,  49  N.  Y.  177.  Distinguishing  Mcln- 
tyre  v.  New  York  C.  R.  Co.,  37  N.  Y.  287 ; 
Filer  v.  New  York  C.  R.  Co.,  49  N.  Y.  47.— 
Foi.i.owKD  IN  Card  v.  Manhattan  R.  Co., 
103  N.  Y.  670.  Not  followed  in  Reed  v. 
Pennsylvania  R.  Co..  56  Fed.  Rep.  184. 

The  boarding  by  a  person  of  an  elevated 
railway  train  while  the  gate  is  closing  and 
the  train  moving,  and  persisting,  against  an 
effort  to  remove  him,  in  the  precarious 
position  thus  obtained,  is  such  contributory 
negligence  as  bars  recovery  for  his  death  in 
consequence  of  that  position.  Robinson  v. 
Manhattan  R.  Co.,  5  Misc.  209,  25  A^.  V. 
Suf)p.()\,i\N.  Y.  S.  R.  792.  — Following 
Solomon  7/.  Manhattan  R.  Co.,  103  N.  Y. 
437;  Card?'.  Manhattan  R.  Co..  i  Silv.  App. 
199;  Hunter  v.  Cooperstown  &  S.  V.  R. 
Co.,  126  N.  Y.  18.— Card V.  Manhattan  R. 
Co.,  I  Silv.  App.  199,  103  A^.  K.  670,  mem., 
9  A^.  E.  Rep.  433,  3  A^.  V.  S.  R.  641  ;  re- 
versing yj  Hun  644,  mem. 

Plaintiff's  intestate  attempted  to  board 
defendant's  train  after  the  gate  was  closed. 
He  attempted  to  open  the  gate,  but  it  was 
closed  by  the  conductor,  and  his  foot  was 
caught  by  the  gate  and  He  was  carried  along 


a  short  distance  by  the  car  and  was  fatally 
injured.  It  appeared  that  the  act  of  the 
conductor  was  not  wilful,  and  that  he  did 
not  intend  to  injure  the  deceased,  llelti, 
that  the  contributory  negligence  of  the  in- 
testate prevented  a  rec(jvery.  Solomon  v. 
Manhattan  R.  Cb.,  31  I/iin  l\  appeal  ilis- 
missed  {?)  95  A'.  )'.  672,  /;/<•«/.— RuviF.wi.D 
IN  SafTer  v.  Dry  Dock,  E.  B.  &  B.  R.  Co., 
53  Hun  629,  24  N.  Y.  S.  R.  210. 

Plaintiff  boarded  an  elevated  steam  rail- 
way car  in  motion  by  getting  on  the  sheet- 
iron  covering  of  the  steps  of  the  last  plat- 
form on  the  train,  and  kept  himself  in  that 
position  by  holding  to  the  iron  gate  that 
barred  entrance  there,  until  struck  by  a 
structure  near  the  track  and  knocked  into 
the  street  below.  Held,  that  he  was  neg- 
ligent as  a  matter  of  law.  Carroll  v.  Inter- 
state Rapid  Transit  Co.,  52  Am.  &^  I'.ng.  R. 
Cas.  273,  107  Mo.  653,  17  .S'.  W.  Rep.  S89. 

202.  Care  iiH  to  safety  of  .stairway. 
— In  the  case  of  approaches  to  cars,  such  as 
platforms,  halls,  stairways,  and  the  like,  tiie 
railroad  company  is  not  bound  to  use  the 
utmost  care  to  prevent  accidents,  but  only 
ordinary  care  in  view  of  the  dangers  to  be 
apprehended.  Kelly  v.  Manhattan  R.  Co., 
37  Am.  &*  Eng.  R.  Cas.  bo,  112  A'.  Y.  443, 
20  N.  /•:.  Rep.  383,  21  A'.  Y.  S.  R.  507;  re- 
versing 12  J.  &^  S.  562,  8  A'.  Y.  S.  R.  123.— 
Applying  Morris  v.  New  York  C.  &  H.  R. 
R.  Co.,  106  N.  Y.  678;  Palmer  v.  Pennsyl- 
vania Co.,  Ill  N.  Y.  488.  Following 
Lafflin  v.  Buffalo  &  S.  W.  R.  Co.,  106  N.  Y. 
136. 

Plaintiff,  while  descending  a  stairway  of 
defendant's  elevated  railroad,  caught  her 
heel  upon  some  step  of  the  stairway, 
tripped,  and  fell.  There  was  no  iniiination 
that  defendant  actually  knew  the  condition 
of  the  stairway,  or  that  the  rubber  covering 
on  the  steps  was  in  a  condition  of  disorder 
and  disrepair,  nor  was  there  a  particle  of 
direct  or  positive  testimony  that  the  con- 
dition of  the  step  caused  the  plaintiff  to 
trip  and  fall.  Neld,  that  as  apart  from  the 
fact  of  the  accident,  which  in  this  case  au- 
thorized no  presumption  of  negligence, 
there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant,  the  complaint  should 
be  dismissed.  Millie  v.  Manhattan  R.  Co., 
S  Misc.  301,  25  A^.  Y.  Supp.  753. 

203.  Pafiseiiger  puslicfl  from  car 
by  employe. — At  a  station  defendant's 
guard  suddenly,  and  without  notice,  in  clos- 
ing a  gate,  gave  plaintiff  a  violent  push  that 
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carried  him  off  the  train  upon  the  platform, 
and  threw  him  violently  down.  I'laintiff 
did  what  lie  could  to  crowd  himself  away 
from  the  gate,  but  the  pressure  was  so  j;rc;it 
that  he  could  not  do  so.  Held,  that  the 
act  of  the  guard  was  without  justification. 
The  dcfendaTit  received  plaintill  as  a  pas- 
senger in  an  overcrowded  car,  so  tliat 
tliere  was  diiriculty  in  opening  and  shutting 
the  gates,  and  the  guard  could  not,  without 
notice,  throw  him  olf  the  car  to  remedy  the 
ciTcct  of  the  overcro'viliiig.  Miller  v.Man- 
/hiilan  A'.  Co.,  73  //««  512,  26  A'.  V.  Supp. 
162.  56  A^  1'.  S.  R.  189. 

l^lainiiff,  a  female  passenger,  sued  for 
personal  injuries,  and  testified  that  when 
she  was  about  to  enter  the  car  the  con- 
ductor or  gateman  told  her  to  put  iier 
ticket  in  the  box,  and  then  punched  or 
puslied  her  twice,  causing  her  to  fall  on  the 
platform,  and  when  she  had  actually  got 
inside  the  car  he  pushed  her  off  and  "  threw 
her  out."  Her  evidence  was  entirely  with- 
out corroboration,  and  was  explicitly  denied 
by  six  witnesses,  tlircc  of  whom  had  no  con- 
nection with  the  defendant,  and  were  ap- 
jiarently  disinterested,  who  testified  that 
the  plaintiff  ran  toward  the  train,  and  fell 
in  attempting  to  get  on  it  after  the  gates 
were  closed  and  while  the  train  was  moving. 
Held,  that  the  case  should  have  been  with- 
drawn from  the  jury,  or  a  verdict  for  plain- 
titl  set  aside.  Melhvitz  v.  Manliattan  K. 
Co.,  43  N.  V.  S.  A\  354,  62  Nkh  622,  17  N. 
y.  Supp.  112.— Quoting  Haring  v.  New 
York  &  E.  R.  Co.,  13  Rarb.  15. 

204.  Stniuliii^  in  iiiicrowdrd  car. 
—  I'laintifT,  a  female  passenger,  entered  de- 
fendant's car  and  was  thrown  down  by  a 
suflden  jerk  in  starting  the  train,  and 
severely  injured.  The  evidence  showed  that 
she  fell  while  in  the  act  of  seating  herself, 
but  that  she  had  unnecessarily  lingered  on 
her  feet  in  the  choice  of  scats;  and  it  fur- 
ther appeared  that  it  w.i.",  ini  possible  to 
start  the  train  without  some  jerk,  but  that 
the  jerk  was  not  unusually  violent.  Held, 
that  the  evidence  was  insufficient  to  show 
negligence,  and  a  motion  to  dismiss  should 
have  been  granted.  De  Soucey  v.  Matiliat- 
tan  R.  Co.,  39  A'.  V.  S.  R.  79,  1 5  A^  V. 
Supp.  108.— Quoting  Hayes  v.  Fortv-sec- 
ond  St.  &  G.  S.  F.  R.  Co..  97  N.  Y.  259. 

An  elevated  train,  which  is  designed  es- 
pecially for  rapid  transit,  is  not  bound  to 
remain  at  the  station  until  all  the  passen- 
gers are  seated  ;  but  the  passengers  must 


use  due  diligence  in  seating  themselves,  and 
if  they  fail  to  do  so,  they  are  guilty  of  con- 
tributory negligence  which  will  prevent  a 
recovery  if  they  are  thrown  down  and  in- 
jured by  the  necessary  jerk  caused  by  start- 
ing the  train.  De  Soucey  v.  AJan/iattau  R. 
Co.,  2,<)N.  y  S.  R.  79,  15  A.  ]'.  Supp.  108. 

205.  Al»4('i><*c'  of  {guards  at  <>dtf<>  «»(' 
idatlorm.— Plaintilf,  an  iniciiding  pasM  ti- 
ger at  night,  while  waiting  at  the  station, 
■••.-Iv'-h  was  not  well  lighted,  fell  olf  the  nlai- 
form  while  in  search  of  a  urinal.  Tlie  neg- 
ligence complained  of  was  the  act  of  the 
defendant  in  not  protecting  the  edge  of  tie 
platform  by  a  guard  rail  or  fence  to  prevent 
passengers  from  stepping  off.  Held,  that 
evidence  that  on  all  other  elevated  railroads 
the  platforms  were  guarded,  was  admissible  ; 
so  evidence  was  admissible  that  urinals  were 
in  general  use  on  elevated  roads.  /at7iis 
v.  Ihooklyn  El.  R.  Co.,  40  A'.  K.  S.  R.  82 5, 
16  A'.  J'.  Supp.  96;  iipjirmed  in  133  A^.  )'. 
623.  vieni.,  30  N.  E.  Rep.  1 1 50,  44  N.  K  S. 
R.  932. 

200.  Collision  diiriii;;  hllKKard.— 
F'laintilf  was  injured  by  a  collision  dur- 
ing the  great  .storm  of  March  12,  1S88.  A 
United  States  signal  service  officer  was 
called  as  a  witness,  and  after  having  given 
the  details  of  the  storm  in  figures,  was 
asked  the  further  question,  whether,  during 
his  service  as  such  officer,  he  had  known 
such  a  storm,  but  the  question  was  excluded. 
Held,  that  its  exclusion  was  not  ground  for 
reversal,  especially  where  the  trial  pro- 
ceeded upon  the  theory  that  the  severity  of 
the  storm  was  well  known  to  the  jurors  per- 
sonally. Dlabola  v.  Manhattan  R.  Co.,  15 
Daly  470,  29  A^.  F.  i"  A'.  149.  8  N.  V.  Supp. 
334;  a^irmed  in  134  N.  F.  585,  mem.,  45  X. 
y.  S.  R.  934,  31  A'.  E.  Rep.  628. 

Plaintiff  charged  negligence  upon  the 
part  of  the  company  in  that  the  cars  were 
so  crowded  that  when  the  engineers  gave 
the  signal  to  put  on  the  brakes  the  train- 
men could  not  get  at  one  or  more  of  these 
brakes  in  time  to  do  so  before  the  collision, 
claiming  that  if  they  had  been  applied 
promjitly  the  collision  could  have  been 
avoided.  It  appeared  that  the  steam  brakes 
were  so  clogged  with  snow  and  ice  that 
they  would  not  check  the  speed  of  the 
train.  Held,  that  the  questions  of  defend- 
ant's negligence,  under  the  circumstances, 
and  whether  the  collision  would  have  been 
avoided  if  the  brakes  had  been  applieri. 
were  for  the  jury.    Dlabola  v.  Manhattan 
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/'.  Co.,  15  Da/y  470,  29  A'.  J'.  5.  A".  149,  8 
A'.  1'.  Su/>/i.  334;  ajjirmed  in  134  A'.  1'.  5S5, 
mem.,  45  A'.  ]'.  ^S'.  K.  934,  31  A'.  E.  Ki'p.  628. 

Plaiiuill'  was  injured  by  a  collision  dur- 
iiij;  tlic  IjJizzard  of  iStiS,  and  ilie  company 
defended  on  the  ground  thai  ihc  injury  was 
due  entirely  to  tlic  storm,  over  which  it  had 
no  control.  It  ^oijcartd  that  the  train  col- 
lided with  was  bi  jcked  at  a  certain  station, 
and  that  the  rules  ji  tlie  company  required 
notice  of  a  blockade  to  be  sent  the  entire 
leni^th  of  the  line  immediately.  It  ap- 
peared also  that  the  colliciiiig  train  was 
running  under  orders  to  skip  the  station 
where  the  other  1  rain  was  blocked,  instead 
of  slowing  up  as  usual.  HcU,  that  ii  was 
proper  to  instruct  the  jury  that  the  condi- 
tion of  the  weather  must  be  taken  into 
consideration,  and  it  was  for  them  to  say 
whetner  the  company  exercised  ])roper  care 
in  running  a  train  at  that  time,  or  in  tryiiu.{ 
to  run  it  past  the  statiijti  where  the  acci- 
dent occurred,  as  they  did.  CoiiiuUy  v. 
Manhattan  R.  Co.,  23  X.  V.  Supp.  88,68 
Hiin  456,  52  X.   V.  S.  R.  462. 

In  such  case  there  was  evidence  tending 
to  show  that  by  reason  of  the  snow  and  ice 
clinging  to  the  car  wheels,  tiiey  might  not 
have  responded  tothe  power  brakes.  J/i'lii, 
under  such  proofs,  that  it  was  projier  to  re- 
fuse to  charge  that  it  was  not  negligence  to 
fail  to  put  on  the  hand  brakes,  as  they 
woidd  not  add  to  the  retarding  forc^  of  tiie 
tr.iiii  if  thu  power  brakes  were  pro])erly  ap- 
plied. Connelly  v.  Man/iattan  R.  Co.,  23  A'. 
y.  Supp.  88.  68  Jinn  456,  52  X.  Y.  S.  R. 
462. 

207.  Opoiiiii;;  letwocii  car  and 
Htation  platt'oriii.-  I'laintifl  was  injured 
by  stepping  in  the  space  between  the  plat- 
form and  defendant's  car,  when  about  to 
take  passage  on  the  train.  It  api)eared  tiiat 
she  was  familiar  with  the  platform  and  the 
space,  but  failed  to  look  as  she  was  about 
to  step,  or  take  any  precautions  to  avoid  in- 
jury. Jill, I,  that  she  could  recover  for  the 
injuries  leceivcd.  JIanriihan  v.  Manliattan 
A'.  Co.,  53  J/.,n  420.  24  .\'.  }'.  S.  /i'.  790,  6 
X.  1'.  Si//>p.  395  ;  apfirmed in  130.V'.  I'.  658, 
mem.,  41  A^  V.  S.  A'.  950.— Kkv if. wing 
Falmerv,  Pennsylvania  Co.,  11 1  N.  Y.  4SS. 

In  such  case  plainlilT  testified  that  as  she 
was  about  to  step  from  the  jilatforni  to  the 
car  the  space  between  the  two  was  covered 
by  the  dress  of  a  .ady  who  \.  is  just  preced- 
ing her,  and  that  she  could  not  see  the 
open  space.    JJeUi,  that  this  could  not  re- 


lieve iier  from  the  consequences  of  her  own 
negligence  in  stepping  into  the  open  space 
that  she  knew  existed.  J/anra/ian  v.  .i/an- 
liattiin  A'.  Co.,  53  IJun  420,  24  A .  1'.  S.  J\\ 
790,  6  X.  J'.  Supp.  395 ;  ajjirincd  in  130  A^. 
Y.  658,  mem.,  41  X.    Y.  S.  A'.  950. 

It  appeared  that  it  was  necessary  to 
leave  some  space  between  the  platform  and 
the  cars,  and  on  accourit  of  the  dilTereiice 
of  the  load  carried  by  dilTercnt  cars,  and 
the  dilTerence  in  the  stillness  of  their 
springs,  whether  new  or  old,  rendered  it 
impossible  to  bring  all  cars  on  a  level  with 
the  platform.  PlaintilT  claimed  that  the 
car  was  S(jme  inches  higher  than  the  plat- 
form, which  caused  the  fall.  //<•/</,  that  this 
was  not  evidence  of  negligence.  Jlanralian 
v.  Manliattan  A'.  Co  ,  53  ////;/  420,  24  X.  Y. 
S.  R.  790,6  X.  Y.  Supp.  395;  affirmed  in 
130  X.  Y.  65S,  mem.,  41  X.  Y.  S.  A'.  950. 

The  platform  of  a  statioti  on  an  elevated 
railroad  was  built  on  a  curve,  and  each  car 
as  it  stopped  there  t(niched  the  curve  at  a 
tangent,  so  that  the  miiMle  ])art  was  within 
<jne  or  tv.-o  inches  of  the  platform,  while 
the  ends  were  about  fourteen  inches  there- 
from. PlainlilT,  a  |)assenger  upon  one  of 
the  trains,  attempted  to  leave  the  train  at 
the  station.  She  was  nol  familiar  with  the 
locality,  never  having  landed  there  before, 
and  the  space  between  the  steps  of  the  ( ar 
and  the  platform  was  o])en  and  unguarded. 
No  warning  or  assistance  was  given  by  the 
persons  in  charge  of  the  train.  PlaiiitilT,  in 
attempting  to  cross,  stepped  into  the  open 
S()ace  and  was  severely  injured.  There  was 
evidence  tending  to  show  that  it  was  so 
dark  that  the  hole  could  not  be  seen.  Jleld, 
that  the  evidence  was  sidficient  to  send  the 
case  to  the  juiy.  J>o\re  v,  Manliattan  R. 
Co.,  41  Am.  &•  Juij,'.  A'.  Cax.  iii,  118  A'.  J'. 
314,  23  A'.  J-:.  J^ep.  304,  28  A'.  I'.  .!)•.  R.  692  ; 
ap]irming  22  /.  iS-  .S'.  2S6. — I)i.stingui.siii-,I) 
IN  Ryan  v.  .Maidnittan  K.  Co.,  44  Am.  & 
Kng.  R.  Cas.  426,  121  N.  Y.  126,  23  N.  K. 
Rep.  II 31,  30  N.  Y.  S.  K.  624;  Brady  v, 
Manhattan  R.  Co.,  127  N.  Y.  46. 

Where  a  station  of  an  elevated  street 
railroad  is  locate<l  upon  a  curve  convex  to- 
ward the  track,  as  an  opening  between  the 
station  and  the  cuds  of  a  car  is  inevitable, 
and  a  necessary  resi.lt  of  the  practical 
operation  of  the  road,  the  bare  fact  of  its 
existence  is  not  negligence,  where  there  is 
only  a  space  of  from  three  to  four  inches 
betwern  the  centre  of  the  train  and  the 
|jlatforin,  and  six  to  seven   inches  at  the 
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ciuls.  So,  also,  as  the  railway  follows  the 
sL:eet  iind  must  reproduce  its  curves,  and 
:  s  ihe  local'.ty  of  any  station  is  determined 
Ijv  the  public  convenience,  the  presence  of 
liie  curve  and  the  location  of  tiic  station 
u\ym  It  is  not  negligence.  A'viin  y.  Man- 
lialtan  R.  Co.,  44  ^Iw.  &*  Eng.  1\.  Cits.  426, 
121  iV.  V.  126,  23  /V.  £.  Rep.  1 131,  30  .\'.  1  . 
.v.  A'.  624  ;  reversing  49  Hun  609.  17  X.  Y. 
S.  R.  998,  I  N.  v.  Supp.  899.  —  Foi.i.owF.O 
IN  Fox  V.  Mavor,  etc.,  of  N.  Y.,  70  Hun  181, 
53  N.  y.  S.  R.  902,  24  N.  Y.  Supp.  43. 

It  is  error  for  the  court  to  permit  the  jury 
to  tinil,  as  a  fact,  that  an  opening  eight  inch- 
es ill  width  was  negligence,  in  the  face  of 
entirely  uncontrariicted  evidence  tliat  such 
Dpeiiing  at  that  point  was  absolutely  neces- 
sary for  the  safe  operation  of  the  trains, 
owing  to  the  phitform  being  built  on  a 
<;iirve;  and  of  the  furtiier  fact  that  plain- 
till's  claim  of  negligence  was  based  on  the 
existence  of  an  opening  twice  tliat  width. 
Ryan  v.  Manhattan  R.  Co.,  44  Am.  &*  Eng. 
R.  Cis.  426,  121  A'.  I'.  126.  23  A'.  /■:.  Rep. 
1 131,  30  .y.  ]'.  S.  A'.  624;  reversing  49  Hun 
609,  17  X.  V.  S.  R.  998,  I  A',  y.  Supp.  899. 
—  DisTiNc.uisHlNO  Boyce  7*.  Manhattan  R. 
Co.,  1 18  N.  Y.  314. 

PlaintitT  claimed  that  defendant  had  so 
negligently  constructed  its  road  as  to  leave 
a  space  between  the  platform  and  its  cats 
greater  than  was  necessary  for  the  opera- 
tion of  the  road.  PlaintitT  was  allowed  to 
prove,  under  objection  and  exception,  the 
happening  of  similar  accidents  at  other 
stations  upon  said  road,  without  giving  evi- 
dence tiMiding  to  show  that  the  conditions 
were  si  niiar.  Held  (Vann,  J.,  dissenting), 
en  or.  Ihady  v.  Manhattan  R.  Co.,  127  A^ 
y.  46,  27  A'.  E.  Rep.  368,  37  .V.  )'.  .v.  R. 
340;  reversing  15   Paly  z^z,  25  X.  J'.  .V.  A'. 

585,   6   X.    }'.    Supp.   533.  — DiSTlNdUISlIING 

Rovce  V.  M.inhattan  R.  Co.,  iiS  N.  Y.  314. 
20H.  \c>KliK'4Mic«  ill  chisiiij;  pito. — 

New  york  Act  of  i88i,ch.  399,  if  2,  requires 
that  when  cars  on  an  elevated  railroad  stop 
at  a  station  and  the  gate  lias  been  open, 
tiiat  they  sliall  not  again  start  until  liie  gale 
has  been  I'lrmly  closed.  Held,  that  an  o|)cn 
gate  is  an  invitation  to  passengers  that  tliey 
may  enter  with  safety,  and  a  passenger  is 
not  charg.  able  with  contribiitorv  negligence 
ill  attempting  to  Ixiard  a  train  while  the 
gate  is  open,  and  where  no  signal  has  been 
given  of  the  intention  to  start  the  train. 
Schestauher  v.  Minhattan  R.  Co.,  9  X.  1'. 
S.  R    215,  44  Hun  628;  aJJlrmeU  in  112  .iV. 


Y.  664,  mem.,  20  A'.  E.  Rep.  413,  20  A'^.  Y.  S. 
R.  978.— DiSTlNcuisiUNG  Paulitsch  v.  New 
York  C.  &  H   R.  R.  Co.,  i  N.  Y.  S.  R.  656. 

Where  a  passenger  is  injured  by  a  con- 
ductor of  an  elevated  train  attempting  to 
close  the  gate  before  'iie  train  is  started, 
and  while  tiie  passenger  is  in  the  act  of 
getting  on,  and  without  ringing  the  bell  or 
giving  any  signal,  the  company  is  liable. 
McQuaJe  v  Manhattan  R.  Co.,  2\  J.  &'  S. 
91  ;  affirmed  in  109  A'.  1'.  636,  mem.,  16  A'. 
E.  Rep.  r,8i,  15  X.  y.  S.  A'.  993. 

A  husband  sued  for  loss  of  services  of 
his  wife  through  the  alleged  negligence  of  a 
guard  in  striking  iier  in  closing  the  car 
gate.  It  appeared  that  at  the  time  of  tiie 
injury,  and  in  response  to  tiie  wile's  ex- 
clamation of  pain,  the  brakeman  told  her 
to  go  to  hell.  Held,  that  this  remark  by  the 
brakeman  tended  to  characterize  and  ex- 
plain his  act,  and  was  therefoie  admissible 
as  evidence.  Ihttkr  v.  Manhattan  R.  Co., 
53  A^.   1'.  .v.  A".  664. 

A  guard  closed  the  gate  just  as  jjlaintiff 
placed  one  foot  upon  the  platform.  The 
guard  saw,  or  might  have  seen,  plaintilT,  but 
immediately  gave  a  signal  for  the  train  to 
start.  Tlie  closing  of  the  gate  caught  the 
foot  of  plaintiff,  so  that  he  could  not  im- 
mediately witiuliaw  it,  and  lie  was  injured. 
It  was  ch.'iKd  that  the  conduct  of  the 
guard  w  ..•  n  obedience  of  N.  Y.  Act  of 
1 88 1,  ch.  399.  Hr/d,  that  there  is  nothing 
in  the  statute  which  regulates  the  time 
when  the  guard  shall  shut  the  gate,  or  the 
contingency  upon  which  it  shall  be  shut. 
He  is  to  be  controlled  by  existing  circum- 
stances, and  in  this  case  he  had  no  right  to 
shut  it  upon  plaintiff  befnrc  he  informed 
him  that  the  train  was  full.  Lee  v.  Man- 
hattan R.  Co.,  21/.  iSr-  .V.  (A'.  1'.)  260. 

In  such  case  the  company  is  liable  for  tiie 
greater  injury  that  resulted  to  plaintiff  fiy 
reason  of  the  guard  starting  the  tr.iin  than 
W(5uld  have  resulted  from  shutting  tiie  gate 
alone.  And  if  such  starting  was  negli- 
gence, the  company  would  be  liable,  though 
tiie  act  was  induced  by  an  error  of  judg- 
ment on  the  part  of  the  guard,  /.ee  v. 
Manhattan  R.  Co.,  21  J.&'  S.   {X.  Y.)  2(>o. 

iiV.U.  railiiro  (o  li(;lit  Ntiiirwa.v— 
f'.mlribiitory  im'{>1I};«>ii«'<».— In  an  ac- 
tion for  personal  injuries  basetl  upon  the 
negligence  of  the  company  in  failing  to 
light  its  station,  the  evidence  showed  that 
|)laintiff  left  the  train  at  her  destination, 
and     in    descending    the    steps    carefully 
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felt  with  her  foot  until  she  supposeri  she 
was  on  the  lower  step,  and  then  stepped  off, 
and  fell  to  the  street  and  was  injured.  It 
scenu-d  that  she  must  have  been  several 
stt-ps  from  the  ground  wln-n  she  fell,  hut  it 
was  too  dark  to  see.  J/i/,/.  that  :i  verdirt 
for  plaintilf  should  not  he  disturlied.  It 
was  a  question  fi>r  the  jary  to  dciermine 
whether  slie  exercised  ordinaiy  prudence  in 
belicviii'^  she  was  on  tlie  lower  step,  and  in 
step[)ing  oil  as  she  did.  F/a^^-  v.  Monliatlan 
K.  Co.,  \-]  J.  (5-  S.  25 r  ;  ajjbmed  {;^)  101  X. 

y.  624,  niiiii. 

210.  Injury  oiiiisJMl  by  otlior  pas- 
s«'ii^«'rK  sitt«>iii|>(  iii^  t4>  boani  train.— 

PlaiiitilT  was  injured  while  Icavinf,'  a  car  hy 
other  passentjers,  who  were  about  to  board 
the  train,  forcing  him  between  the  car  plat 
form  and  the  station  platform.  There  was 
nothiuij;  to  show  that  tiie  guard  did  any- 
thing to  prevent  the  incoming  passengers 
from  interfering  with  plaintiff  and  others 
leaving  the  train.  Held,  that  it  was  error 
to  grant  a  nonsuit.  The  question  of  negli- 
gence should  have  been  submitted  to  the 
jury.  I^uck  v.  Manhtxttati  R.  Co.,  15  Dii/y 
48,' 2  A'.  I'.  Sit/>/>.  71S.  19  A".  )'.  S.  A*.  908. 
—  .Xi'i'LViNc;  Byrne  7>.  New  York  C.  &  H. 
R.  R,  Co.,  104  N.  Y,  362. 

In  such  case  the  court  charged  the  jury 
that  it  was  the  duty  of  the  company  "to 
use  the  utmost  care  which  a  very  cautious 
person  would  exercise  to  prevent  injury  to 
its  passengers,  either  while  in  its  vehicles, 
or  upon  its  premises  for  the  purpose  of 
entering  or  leaving  its  vehicles."  //,/(/, 
that  as  an  abstract  proposition  of  law,  the 
instruction  was  too  broad,  so  far  as  applied 
to  the  care  that  must  be  exercised  with  re- 
gard to  tiie  persons  who  were  about  to 
enter  or  leave  the  train.  A  railroad  com- 
pany is  not  required  to  exercise  as  high  a 
degree  of  care  as  to  the  approaches  to  its 
cars  as  is  required  as  to  the  roadlnvl,  ma- 
chinery, construction  and  management  of 
the  cars  ;  but  as  the  evidence  showed  that 
plaintiff  waE  still  on  the  cars,  such  instruc- 
tion was  not  ground  for  reversal.  />it(k  v. 
Manhattan  K.  Co.,  15  Daly  276,  6  A'.  Y. 
Supp.  524,  25  W  Y.  S.  I\\  590.— Quoting 
Weber  7'.  New  York  C.  &  H.  R.  R.  Co..  58 

N.  Y.  45>- 

The  court  further  charged  that  it  was  for 
the  jury  to  determine  whether  certain  pre- 
cautions suggested  by  plaintiff's  cotmsel, 
such  as  requiring  i)assengers  to  leave  at  one 
end  of  tiic  car  and  to  enter  at  the  other,  or 


to  construct  wider  platforms,  and  others, 
woidd  have  been  reasonable,  and  if  the  de- 
fendant neglected  anything  which  in  rea- 
son it  ought  to  have  done,  it  wr.s  liable. 
Held,  that  it  was  not  within  the  dijcretion 
of  the  jury  to  determine  what  precautions 
the  company  ought  to  have  taken  to  pre- 
vent injury  to  its  passengers.  The  real 
question  for  them  to  determine  was  whether, 
under  the  actual  circumstances  of  the  case, 
the  company  exercisefi  proper  caie ;  aixl 
therefore  the  instruction  was  error.  J!iuk 
V.  Manhattan  A'.  Co.,  15  JJaly  276,  6  A'.    )'. 

St/p/>.   524,   25    A'.     )'.   5.    /\.    590.  — QtJOTINO 

Beisiegel  v.  New  York  C.  R.  Co.,  40  N.  Y.  9. 

A  railroad  company  is  only  bound  to  ex- 
ercise reasonable  care  to  protect  its  passen- 
gers, while  leaving  trains,  from  injuries  re- 
sulting from  being  pushed  or  shoved  aside 
by  others  who  are  entering  the  train  ;  and 
tlierefore  it  is  proper  to  refuse  an  instruc- 
tion which  charges  the  company  with  the 
use  of  "  the  utmost  care  "  of  "  very  cautious 
persons,"  Brtih  v.  Manhattan  K.  Co.,  15 
Paly  550,  10  .y.  Y.  Supp.  107.32  A'.  1'.  \. 
R.  51  ;  affirmed  in  134  A'.  Y.  589,  mem.,  45 
A'.   ]'.  S.  A\  934. 

In  such  case  ])hiintifl  requested  the  court 
to  charge  that  if  the  gate  was  opened  with- 
out any  warnit)g  to  let  plaintiff  alight  first, 
it  was  an  invitation  to  jjlaintiff  to  leave  and 
others  to  enter  the  car,  and  that  if  the  car 
platform  was  so  narrow  that  two  passengers 
could  not  jiass,  it  renrlered  the  comiiany 
liable  for  any  injuries  which  plaintiff  might 
receive  while  thus  leaving  the  car  without 
fault  on  his  part.  Held,  that  the  instruction 
was  objectionable,  as  implying  that  the 
comi)any  might  be  liable,  without  faii't  on 
its  part,  for  the  negligence  of  one  piissenger 
residting  in  injury  to  atiother  ;  ;ind  also  as 
implying  that  the  opening  of  the  gate  was 
an  iiivitation  to  the  passengers  to  enter, 
rather  than  to  plaintiff  to  leave  the  train. 
Iiu<k\.  Manhattan  J,'.  Co.,  15  Paly  550.  10 
A'.  )'.  Supp.  107,  32  A'.  Y.  S.  A'.  51  ;  affirmed 
in  134  A'.   )'.  589,  Miem.,  45  A'.    Y  S.  A'.  934. 

It  appeared  th.it  only  thtee  persons  en- 
tered the  train  where  the  accident  occurred, 
and  that  only  plaintilf  and  another  left  it, 
and  there  was  no  eviilence  of  unndy  or 
boisterous  conduct  on  the  part  of  those  en- 
tering, //eld,  that  it  was  not  competent  to 
prove  that  at  other  stations  the  guards  had 
warned  persons  not  to  enter  the  train  until 
the  passengers  leaving  had  got  off,  where 
there  was  no  evidence  that   the  circiin  • 
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stances  and  stations  were  irientic.-il  orncarlv 

so.     Ihuk  V.  Manlutttan  R.  Co. ,  1 5  /hi/y  5  50 

10  .V.  }'.  5////.  107.  32  X.  V.  S.  A'.  51';  a/. 

firmed  in   134  ;V.   }'.  589,  mem.,  45  W   Y.  S. 

A'.  934- 

211.  Leaving;  seat  before  trniu 
.sti>|>s. — As  the  train  neared  the  station 
wlierc  plaintiff  was  to  leave,  the  gatenian 
i^ot  up  and  opened  the  car  door  and  held  it 
open.  The  piissenger  in  passing  out  had 
just  reachetl  the  car  floor  when  the  train 
sto|)pcd,and  to  steady  himself  he  took  hold 
of  t!  ■-•  door  frame,  and  the  gateman  let  go 
thedcjoratifl  it  closed  on  plaintiff's  fingers. 
Held,  that  there  was  sufficii'iit  evidence  of 
negligence  to  entitle  plaint  IT  tea  submis- 
sion of  the  case  to  the  jury.  Cohvelt  v. 
M inhattan  R.  Co.,  57  /fun  452,  32  A'.  J'.  S. 
/..  991,  10  X.  V.  Sii/>f>.  63^).— OiroiiNG 
Nichols?^.  Sixth  Ave.  R.  Co.,  3.S  N.  Y.  i3r. 

It  is  not  contributory  negligence  for  a 
passenger  in  an  elevated  railway  car  to  leave 
his  scat  and  go  toward  the  livjor,  which  at 
tin:  time  is  held  open  by  one  of  the  train- 
men, as  the  car  approaches  the  station 
where  the  passenger  is  to  leave  the  train. 
Coiwell  V.  Manhattixn  R.  Co.,  57  Hun  452,  32 
A'.   1'.  .V.  R.  991,  10  .\'.    )',  Sufip.  636. 

2 1 2.  Snow  aiul  ire  on  step.s  or  plat- 
form.— An  elevated  railroad  company  is 
bound  to  keep  the  steps  leading  to  its  sta- 
tions free  from  ice  and  snow,  or  take  neces- 
sary precautions  to  kccf)  |)asscngers  from 
falling.  Tinipson  v.  Manhattan  R.  Co.,  24 
X.  y.  .-..  R.  629,  52  Hun  489,  5  .\'.  1'.  Supp. 
684. 

Proof  that  a  passenger  slipped  u[)on  ice 
on  the  steps  liading  from  the  platform  and 
was  injured,  and  that  there  had  been  a  con- 
siderable fall  of  snow,  and  that  it  snowed 
and  sleeted  the  day  of  the  accident,  shows 
a  pt  ima-facie  case  of  negligence  sufficient 
to  justify  a  verdict  for  plaintiff,  thou^lj 
some  attempt  had  been  made  to  remove  the 
snow  and  ice,  liut  where  nothing  like  sand 
iir  ashes  had  been  put  uixin  the  steps  or 
platform.  I'hnpuin  v.  Manhattan  R.  Co., 
24  .v.  r.  .S'.  A".  ()2i;,  52  //un  489,  5  A'.  1'. 
Sitpp.  684.  -  IJisn.NOUlsiiiNG  Palmer  i>. 
Pcnnsylvani.i  K.  Co.,  19  N.  Y.  S.  R.  493. 
Rkvikwinc.  Weston  t.  New  York  Kl.  R, 
Co.,  73  N.  Y.  595;  Hiirlbert  v.  New  York 
C.  R.  Co.,  40  N.  Y.  145. 

Where  a  |>assenger  sues  for  |)ersonal  inju- 
ries receiver  by  falling  on  the  ice  on  de- 
fendant's siairwav,  antl  ciiarges  in  the 
complaint  that  he  has  been  incapacitated 


from  work,  and  will  so  continue  for  a  long 
time,  and  that  he  has  suffered  gteat  pain, 
evidence  is  admissible  to  show  that  he  lost 
his  situation  by  reason  of  being  unable  to 
work,  and  as  to  what  he  was  earnit)g  before 
and  after  the  injury,  and  to  show  how  long 
he  was  disabled  from  work.  lUlcher  v.  Man- 
hattan R.  Co.,  I  X.  Y.  Stipp.  349. 

Plaintiff  sued  for  personal  injuries  caused 
by  falling  on  ice  on  defendant';-'  stairwav, 
and  claimed  that  he  lost  his  situatioti  on 
account  of  not  being  able  to  work  for  a 
long  time.  At  the  trial  he  was  asked, 
"  Wliat  were  you  earning  at  the  tinie  of  the 
injury?"  to  which  defendant  objected  gen- 
erally. //<•/(/,  that  defendant  could  not  urge 
on  appeal  that  there  was  nothing  to  show 
tiiat  what  plaintiff  was  earning  was  stopi)ed 
by  reason  of  the  injury.  Reliher  v.  Man- 
hattan R.  Co.,  I  A'.   I'.  St/pp.  349. 

In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  decedent,  it  appeared 
that  deceased  took  a  train  ujion  an  elevated 
road  about  five  o'clock  in  the  morning. 
Snow  had  for  some  hours  previously  b(  en 
falling,  and  as  the  night  was  cold  iiu  steps 
leading  to  the  street  were  slippery.  The 
deceased,  who  wa^'  the  worse  of  licpior, 
slipped  when  near  the  bottom  anfl  fell. 
The  railroad  company  had  not  taken  any 
precautions,  cither  by  sprinkling  ashes  or 
sawdust,  or  by  removing  the  snow,  to  guaid 
against  accidents.  Held,  that  considering 
tiie  brief  period  whicii  h  id  elapsed  between 
the  cessation  of  ihe  storm  .and  the  accident 
to  the  deceasetl,  the  rail'oad  company  were 
not  guilty  of  negligence  in  failing  to  guard 
against  accidents,  and  that  there  was  no 
evidence  upon  which  a  recovery  could  be 
had  by  the  plaintiff.  Kelly  v.  Manhattan 
R.  Co.,  37  ^tni.  <S^  I-nj;.  R.  Cas.  Co.  112  X. 
Y.  443,  20  X.  /■:.  Rep.  383,  21  X.  ]'.  .v.  R. 
507;  rei'er.sin^  22/.  i?-^  .V.  5(12,  8  A".  1'.  X.  A'. 
123.  —  DiSTiN'ciJisiiiNC  Weston  7'.  New 
York  F.l.  R.  Co.,  73  N.  Y.  595.— Ai'ri.ir.n 
IN  Huck  7'.  Manhattan  R.  Co.,  32  N.  Y.  S. 
R.  51,  10  N.  Y.  Supp.  107.  Di,sriN(a;isiiKi) 
IN  Miller  7'.  Ocean  Steamship  Co.,  118  N. 
Y.  199;  Loveless  v.  Manhattan  R.  Co..  25 
J.  &  S.  3.  Rk.viI' \vi:i)  IN  Hruswitz  7-.  Neth- 
erlands A.  Steam  Nav.  Co.,  4*"^  N.  Y.  S.  R. 
623. 

2l.'t.  l*aNseii(;or  on  platform  of 
<'ro\v<I«Ml  <'ar. —  nef(?n(lan  ts  cars,  includ- 
ing tile  platforms,  were  very  mucli  crowded 
when  plaintiff's  intestate  got  on.  As  the 
train  approached  the  station  where  he  was 
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to  get  off  other  passeiifjers  came  out  on  the 
platform  to  be  ready  to  leave  when  the 
train  <;toi)|)e(l ;  and  the  intestate  stepped 
back  Ijcfore  the  pressuic  of  tlie  crowd  and 
fell  or  stepped  between  the  platforms  and 
was  killed.  Held,  that  the  defendant  ought 
to  liave  foreseen  such  accidents  ar.d  pro- 
vided necessary  safeguards,  and  a  failure  to 
do  so  was  actionable  negligence.  Merwin 
V.  Manlnxtliin  R.  Co.,  48  Hitii  60S,  16  \.  V. 
S.  K.  20,  I  X,  Y.  Sttpp.  267  ;  nffirineii  in 
1 13  A'.  J'.  659,  iiicin.,  21  N.  E.  Rtp.  415,  22 
A'.   Y.  S.  R.  1000. 

The  fact  that  the  company  liad  been  car- 
rying daily  a  large  number  of  passengers, 
and  that  no  siniilar  aicident  had  happened 
before,  is  not  conclusive  of  the  question  of 
negligence.  Mo  win  v.  Maii/iai/an  A".  Co., 
4S  //////  608,  16  A'.  )'.  S.  R.  20,  I  X.  Y. 
Sii/>/>.  267  ;  ajffirmcd  in  113  A'.  )'.  659,  mem., 
21  X.  E.  Rep.  ^.15,  22  N.  Y.  S.  R.  1000. 

'I'hough  the  intestate  may  have  seen  as 
he  entered  the  car  that  he  would  not  be 
able  to  find  a  seat  inside,  yet  tlie  act  of  re- 
ceiving him  as  a  passenger  on  the  platform 
bound  the  defendant  to  exercise  a  high  de- 
gree of  care  to  make  the  platform  safe,  and 
*he  intestate  had  a  right  to  assume  that 
iliis  would  be  done.  Merwin  v.  Manhattan 
R.  Co..  48  //un  608,  16  X.  Y.  S.  R.  20,  i  A'. 
Y.  Supp.  267;  a  firmed  in  113  X.  Y.  659, 
mem.,  21  N.  E.  Rep.  415.  22  A'.  Y.  S.  R. 
1000. 

214.  Ne{;li{;ciit  starting:  of  train .— 
Plaintiff's  evidence  was  to  the  effect  that 
when  the  train  stopped  at  her  station  the 
guard  whose  duty  it  was  to  open  the  door 
of  the  car  and  fasten  ii  by  a  catch  provided 
for  the  purpose,  and  to  open  the  gate  on 
the  platform,  was  absent  from  his  post; 
that  plaintiff  opened  the  door,  but  did  not 
shove  il  back  over  the  catch,  and  stood  in 
the  doorway  waiting  for  the  opening  of  the 
gate ;  that  when  the  guard  came  and  ojjcned 
the  gate,  he  at  the  same  time  gave  the  sig- 
nal for  the  train  to  start,  which  it  did  before 
she  had  time  to  leave  the  doorway,  causing 
the  door  to  swing  to  upon  her  hand,  injur- 
ing a  finger.  Held,  that  the  question  of  de- 
fendant's negligence  and  of  contributory 
negligence  on  the  part  of  plaintiff  were 
properly  submitted  to  the  jury.  Baker  v. 
Manfiattan  R.  Co.,  118  ^.  Y.  533,  23  A'.  E. 
Rep.  885,  29  A'.  }'.  .<^.  R.  936 ;  affirming  22 
/.  &*  S.  394.  7  N-   y.  ^.  --v.  68. 

The  evidence  sliowcd  that  while  plaintiff 
was  yet  on  the  platform,  prpceeding  toward 


the  ~ar  door  and  before  the  gale  was  shut, 
the  train  was  suddenly  backed  without 
warning,  and  then  immediately  jerked  for- 
ward in  such  a  violent  manner  as  to  throw 
plaintiff  off  her  feet,  causing  serious  injury 
to  lier  knee.  J/eld,  that  it  was  a  question 
for  the  jury  whether  the  defendant  was  neg- 
ligent or  not.  llillon  v.  Manhattan  R.  Cv., 
16  X.  ]'.  S.  R.  767,  49  //»n  608,  went.,  1  A'. 
J'.  Snpp.  679.— QuoriNC.  Hanholomew  v. 
New  York  C.  &  H.  R.  H.  Co..  102  N.  Y. 
716,  2  N.  Y.S.  R.  490.— Kkvikwku  in  Cook 
V.  Long  Island  R.  Co.,  47  N.  Y    S.  R.  200. 

Plaintiff  sued  for  injuries  received  by  the 
negligent  manner  in  which  the  train  was 
started.  The  court  charged  that  "the  case 
is  barren  of  any  evidence  iipon  the  fact  as 
to  who  opened  i  he  gate  at  the  rear  of  the 
second  car  in  which  plaintiff  was  ;  there  is 
no  proof  iip;)n  this  point."  A  brakeman 
had  testiliec'i  that  he  did  not  oiien  the  gale, 
but  that  some  of  the  passengers  had  i  pciud 
it.  //e/d,  tiiat  the  charge  only  meant  that 
there  was  ,no  identity  of  the  person  who 
opened  the  gale,  and  not  as  to  «  hether  the 
brakeman  or  a  passenger  opened  it,  and  so 
construed,  the  charge  was  correct,  /-v/e  v. 
Manhattan  R.  Co.,  25  X.  Y.  S.  R.  549,6  X. 
Y.   "^upp.  325. 

A  block  occurred  on  defenchuu 'strain  be- 
tween stations,  and  the  plaintiff  anil  a  luim- 
ber  of  other  passengers,  at  the  invitation  of 
the  conductor,  attempted  to  walk  on  the 
track  to  the  station  ;  but  while  they  were 
doing  so  the  engineer  started  the  train, 
without  notice  or  warning,  and  in  the  panic 
that  ensued  plaintiff  and  others  were  pre- 
cipitated to  the  street  below.  He/d,  that  it 
was  not  contributory  negligenct;  in  plaintiff 
to  leave  the  train  and  attemjit  to  walk  on 
the  track,  under  the  circumstances ;  ;<ut  it 
was  negligence  to  start  the  train  in  the 
manner  that  it  was.  Wei/er  v.  Manhattan 
R.  Co.,  53  /////;  372,  25  A'.  )'.  >'.  R.  543,  6  A". 
Y.  .^upp.  320.  — DisriNOUisHiNU  Hunter  7'. 
Cooperstown  &  S.  V.  R.  Co.,  112  N.  Y.  371, 
21  N.  Y.  S.  R.  I.  yuoriNd  Filer  ?■.  New 
York  C.  R.  Co.,  59  N.  Y.  351  ;  Ihu  her  v. 
\ew  York  C.  ct  II.  R.  R.  Co..  9S  N.  Y.  133. 
—  Foi.l.oWKl)  IN  McCabe  7'.  Manhattan  LI. 
K.  Co.,  25  N.  Y.  S.  R.  631. 

215.  liitibillty  for  inalirioiis  acts 
of  «>inploy<\s. — A  gatenu'u  did  not  see 
plaintiff  deposit  his  ticket  in  the  liox  and 
refused  him  admittance  to  the  train.  The 
ticket  agent,  who,  under  the  rules  of  the 
company,   was    superior    in   authority,   in- 
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formed  the  gateman  that  he  hat'  soki  plain- 
tilT  a  ticket,  a. id  directed  him  to  let  liim 
ride,  l)ut  which  was  refused,  and  plaintiff, 
upon  refusing  to  pay  fait  a  second  time, 
\vali<ed  dome.  PlaiiititT  suffered  liicnioiti- 
ficaiion  of  the  imputation  of  attempting  to 
ride  without  payment  of  farcin  the  presence 
of  many  persons.  Held,  that  the  gateman 
was  acting  within  the  line  of  his  authority, 
and  rendered  the  company  liatile  to  both 
actual  and  exemplary  damages,  though  the 
net  of  the  gateman  was  malii  ious.  Ci\v;iiey 
V.  Mitii/iattati  A'.  Co.,  2  X.  Y'.  Supp.  410. 

In  such  case  a  verdict  of  S500  should  not 
lie  disturbeil  as  excessive,  Ciigiuy  v.  Alan- 
liattan  K.  Co.,  2  A\   K.  Sitpp.  410. 

2.   To  I'crsons  in  the  Street, 

210.  Falliii;;  of  Sienvy  bodi«H  from 
«'l«*va(e«l  striK'tiire.— Proof  that  plain- 
tilT  was  injured  w Idle  in  the  street  under  de- 
fendant's elevated  railroad  by  being  struck 
by  a  heavy  piece  of  metal  issufficient  to  raise 
an  inference  of  negligence  on  the  part  of  the 
company.  Co/l\.  Manhattan  l\.  Co.,  24  A'. 
1'.  S.  K.  24,  5  N.  Y.  Supp.  185,  25  y.  &' 
S.  74.  Hof^an  v.  Manhattan  R.  Co.,  6  Misc. 
295,  -6  A'.  }'.  Supp.  792,  58  A'.  Y.  S.  R.  149. 
Maher  v.  Manhattan  A'.  Co.,  53  /fun  506, 
26  X.  Y.  S.  R.  742,  6  X.  )'.  Supp.  309.— 
AiM'i.YiNr.  Edgerton  7'.  New  York  tSt  U.  \i. 
Co.,  39  N.  Y.  227.  Qi'oriNc;  Scvbolt  ?'. 
New  York,  L.  E.  &  W.  R.  Co.,  95  N.  Y.  568. 
KlAii  wiNd  McNaicr  7'.  Manhattan  K.  Co., 
4C)  Hun  502. —  I'olk'niary.  Manhattan  R.  Co., 
134  X.  Y.  418,  31  A'.  E.  Rep.  870,  47  A'.  )'. 
,S'.  A'.  631 ;  reversink;  26  /,  ij-»  .V.  125,  31  A'. 
J'.  .S\  R.  172,  9  A'.  Y.  Supp.  708.— Foi.- 
I.OWKI)  IN  Hrooks  V.  Kings  County  El.  R. 
Co.,  4  Misc.  28S. 

It  was  claimed  that  plaintiff  should  have 
I>rodnce(l  upon  the  trial  the  piece  of  iron 
which  hit  him,  and  which  he  claimed  was 
lost.  Hehl,  untenable.  \'olkinar  v.  Man- 
lialtan  R.  Co.,  134  .\'.  ) 
8;o,  47  A'.  )'.  .S".  A'.  63!  ; 
.V.  125,  31  X.  1'.  .S'.  /.'. 
708. 

PlaintifT  was  injured  by  the  fall  of  a  piece 
of  a  platform  knocked  ofT  by  defendant 
wliili:  placing  additional  guard  timbers 
along  its  track.  The  piece  of  platform  was 
so  rotten  that  it  might  be  broken  wilii  the 
hand,  and  its  condition  discovered  by  ordi- 
nary inspection,  //e/it,  evidence  of  negli- 
gence for  the  jury.     Anderson  ".  Manhat- 


418,  31  X.  E.  Rep. 
miersin^  26  J.  &-> 
172,  9  A'.  1'.  Supp. 


tan  R.  Co.,  49  A'.  Y.  S,  K.  233,  i  Misc.  504, 
21  A'.  )'.  Supp.  I. 

PlaintifT  testified  that  while  passing  under 
defendant's  elevated  structure,  some  one 
callefl  out  "  Look  out,  lady,"  and  pointed 
upwards;  that  site  looked  ui)and  saw  some- 
thing falling  from  above  and  dose  to  lier 
heaii,  and  fearing  injury,  she  threw  herself 
ff)rward,  and,  in  so  doing,  met  with  the 
injuries  conii)lained  of;  that  the  aiti(  le 
which  fell  was  a  large  wrench  weigliii:g 
some  tcti  or  fifteen  potmds.  Plaint ilT 
further  testified  that  this  wrench  struck  the 
ground  with  great  force  close  by  her  side  ; 
that  she  ascei'dcd  the  stairway  near  by, 
leading  to  defendant's  station,  told  the 
agent  there  of  her  mishap,  and  then  hobbled 
home.  No  other  witnesses  were  called  by 
the  plaintiff  to  substantiate  her  statement. 
IfelJ,  that  a  motion  for  a  nonsuit  was  proj)- 
erly  denied.  Hrooks  v.  A'ini^s  County  El.  R. 
Co.,  4  Misc.  288,  53  X.  Y.  '.V.  A'.  452,  23  X. 
Y.  Supp.  1031.  —  Following  Volkmar  f. 
Manhattan  R.  Co.,  134  N.  Y.  418. 

Defendant  called  live  witnesses,  all  em- 
ployes of  the  Riooklyn  City  R.  Co.,  for  the 
purpose  of  contradicting  plaintiff's  evidence, 
who  testified  to  seeing  the  wrench  fall ;  one 
of  them  testified  that  there  was  no  woman 
within  fifteen  feet  of  the  spot  where  the 
wrench  fell  at  the  time  of  its  fall,  and  that 
a  crowd  gathered  there  witiiin  a  minute  ; 
the  other  four  testified  that  when  the  wrench 
fell  they  did  not  see  any  woman  there, 
and  they  contradicted  tiie  other  witness 
as  to  the  gathering  of  any  crowd.  Held, 
that  there  was  no  such  prcpoiuierance  of 
evidence  in  favor  of  defendant  as  made  it 
the  duty  of  the  trial  judge  to  grant  the  mo- 
tion to  disiniss  at  the  close  of  the  testi- 
mony. Brooks  V.  Kiiii^s  County  I.I.  R.  Co  , 
4  .Misc.  288,  53  X.  Y.  S.  R.  452,  23  A".  )'. 
Supp.  1 03 1. 

An  employe,  who  was  repairing  plaint  ill's 
railroad,  let  a  crowbar  fall  and  injure  |j|ain- 
tiff,  who  was  in  the  street  below.  Held, 
sulluienl  to  raise  a  presiinintion  of  negli- 
gence, and  this  presumption  was  not  ovit- 
come  by  i)r(;()f  that  the  crowbar  was  allowed 
to  fall  in  an  effort  of  the  employe  to  save 
himself.  Morscmann  v.  Manhattan  R.  Co., 
16  Jhi/y  249,  10  X.  Y.  Supp.  105.  32  A'. 
)'.  .S'.  A'.  61. —  DlSTINGl'lsiiiNc.  (uimb  71. 
Twenty-third  St.  R.  Co.,  114  N.  Y.  411. 

The  refuse  was  being  shf)vele(l  from  the 
drip-iians  inuler  defendant's  elevated  rail- 
road track  into  a  cart  on  the  street  '"uiicn 
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feet  below,  and  a  missile  from  such  refuse 
struck  and  injured  plaintiff.  jVe/if,  sufficient 
evidence  of  negligence  to  sustain  a  verdict 
for  plaintiff.  J'reanor  v.  Manitaltan  li.  Co., 
28  AM.  N.  Cas.  47,  16  N.  ^.  Supf>.  536,  41 
TV.  Y.  S.  A'.  614,  21  Civ.  Pro.  364;  reversing 
39  A'.    Y.  S.  R.  186.  14  W  y.  Siipp.  270. 

217.  S«-aU>8  «>t'  iron  liilliiiK:  into 
strict.-  VVIiilc  an  elevated  railroad  com- 
pany is  not  bound,  as  ajrainst  persons  in  the 
street,  to  add  to  the  constru<  li'iii  and  cquip- 
niL-ni  o(  its  road  and  cars  the  best  and  mcjst 
select  'iafeguards  which  human  skill  and  in- 
ijennjty  fnjni  lime  to  time  may  invent  and 
brill";  into  use  to  prevent  iiccideiits,  it  is 
bound  to  use  due  diligence  and  care  in 
operating  its  road,  so  as  to  not  cause  injury 
to  others.  Mans.m  v.  Man/iat/an  A'.  Co., 
23  /.  &^  S.  18,  8  A'.  1'.  .V.  A".  118. 

I'laintili  was  injured  by  a  particle  from 
defendant's  track  falling  on  him  in  the 
street  below.  The  defendant  sought  to 
show  that  tlie  dust  and  filings  from  the 
track  could  be  kept  from  fiilling  into  the 
street  only  at  a  prcat  expense.  /Mti,  that 
it  was  competent  for  the  plaintiff  to  prove 
in  rebuttal  that  the  (llings  and  dust  could 
be  kept  from  falling  into  ilie  street  with 
little  expense  and  without  much  trouble, by 
employing  peisons  to  go  along  the  track 
and  to  scrape  the  material  as  it  accumulates, 
and  before  it  gets  dangerous,  into  little 
pans.  Afanson  v.  Man/iattan  N.  Co.,  23  J. 
&-S.  18,  8  A'.   K.  S.  A'.  1 1 8. 

The  defendant  objecteri  to  such  evidence 
on  the  ground  that  its  road  was  constructed 
according  to  the  Rapid  Transit  Act  of  1875, 
and  therefore  it  could  n(Jt  be  required  to 
resort  to  other  means  of  safety.  //M,  that 
the  high  degree  of  care  that  the  company 
was  bound  to  exercise  to  prevent  injury  to 
persons  in  the  street  required  it  to  take 
such  pi  I  aution,  if  that  would  have  over- 
come the  danger,  though  not  directly  re- 
quired by  law,  and  ailding  somewhat  to  the 
cost  of  operating  its  road.  Manson  v.  .I'.i/i- 
hattan  A'.  Co.,  23  /  &^  S.  18,  8  A'.  )'.  .S.  A". 
118.— OiioriNG  Steinweg  v.  Erie  K.  Co., 
43  N.  Y.  123. 

Defendant  compnii-  excepted  to  the  re- 
fusal of  the  C'Uirt  lo  charge  "that  tiie  pre- 
ponderance ol  evidence  is  not  sufficient  ^o 
anihorize  the  jury  to  hud  that  the  injury  to 
plaintiff  w:is  orcabioiied  by  the  negligent 
operation  of  the  railroad."  He/<i.  that  the 
exception  was  not  well  taken  where  the  evi- 
dence was  that  defemiairt  had  allowed  par- 


ticles or  scales  of  iron  to  accumulate  upon 
the  structure,  wliich  particles  were  liable  to 
be,  and  were,  blown  down  by  the  wind  or 
knocked  off  by  motion  of  the  cars,  and  that 
it  was  one  of  these  particles  which  caused 
the  injury  to  plaintiff,  and  that  by  the  exer- 
cise of  ordinary  care  the  accumulation  of 
these  particles  could  be  prevented.  Manson 
V.  ManhiUtan  R.  Co.,  23/.  &^  S.  iS.  8  A'.  ]'. 
.V.  A'.  118. 

21H.  Hot  conls  and  binders  I'all- 
inj;  on  persons  in  .sti'«'('t.-Pro<jf  that 
])laintitf  was  struck  in  the  face  by  a  shower 
of  hot  cinders  from  defendant's  engine,  and 
that  a  falling  of  sjjarks  was  of  daily  occur- 
rence, is  siitricienl  U)  prima  fiicie  show  neg- 
ligence on  the  part  of  the  comii.iny.  lUirlce 
v.  Manhattan  K.  Co.,  13  Daly  (A'.  )'.)  75. 

Flainiilf  sued  for  an  injury  to  his  eye  by 
a  hot  cinder  falling  from  defendant's  loco- 
motive. There  was  evidence  that  at  the 
time  of  the  injury  a  stream  of  hot  ashes  and 
cinders  was  allowed  to  fall  into  the  street, 
some  of  the  cinders  being  as  large  as  a  mar- 
ble. Uelii,  snfTicient  to  raise  a  presuiiiption 
of  negligence  as  to  the  C()nstructi(ni  or 
management  of  defendant's  engine.  Ashley 
V.  Manhattan  R.  Co.,  13  Paly  (A'.   J'.)  205. 

While  walking  along  the  stieet  under  de- 
fendant's elevated  raihoad  track,  plaintiff 
st\»p|)ed  to  look  up  at  a  train  aiid  was  hit  in 
the  eye  by  a  hot  cinder  from  the  engine, 
about  as  large  as  a  pigeon's  egg.  There 
was  evidence  tending  to  siiow  that  an  en- 
gine properly  constructed  and  kept  in  re[)air 
would  not  drop  such  cinders.  Held,  tiial  it 
was  error  to  grant  a  nonsuit.  There  was 
sufficient  evidence  of  negligence  to  entitle 
plaintiff  to  a  submission  to  the  jury.  Mc- 
Naier  v.  Manhattan  R.  Co.,  46  //////  502,  12 
A'.  Y.  S.  R.  562. — Arri.viNc;  Sheldon  v. 
Hudson  River  R.  Co.,  14  N.  \.  218;  Field 
V.  New  York  C.  R.  Co..  32  N.  Y.  339  ;  Webb 
V.  Rome,  W.  &  ().  R.  Co.,  49  N.  Y.  420. 
DlSTlNGULsiilNCJ  Searles  v.  Manhattan  R. 
Co.,  loi  N.  Y  661.-  Ai'i'l.li-.li  l.\  \Vicdnier7'. 
New  York  Kl.  R.  Co.,  38  Am.  I'v-  luig.  R. 
Cas.  481,  1 14  N.  Y.  462,  21  N.  K.  Rep.  1041, 
23  N.  Y.  S.  l<.85i;,  Rkviiwii)  in  Maiier?'. 
Manhattan  R.  Co.,  53  lluii  506,  26  N.  Y.  S. 
R.  742,  ()  N.  Y.  Su|)p.  309. 

Where  plaintiff  sues  for  li<'ing  injured  by 
a  liot  cinder  failing  on  him  frniii  di'fendant's 
train,  it  is  not  crnir  \.<i  charge  xXw.  jury  that 
it  was  the  duty  of  the  company  to  so  con- 
struct its  ash-pans, etc.,  as  to  reduce  the  dan- 
ger of  such  accidents  "  to  the  leai.t  possible 
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practical  minimum."     McXaier  v.  Manhat- 
tan R.  Co.,  4  A^.   Y.  Supp.  310. 

The  mere  fact  that  the  plaintiff  was  in- 
jured by  havin-j  a  sparli  or  cinders  from  one 
of  the  defendant  company's  locomotives  fall 
in  his  eye  will  not  sustain  an  action.  It 
must  also  appear  that  the  appliances  used 
by  the  defendant  to  prevent  the  escape  of 
sparks  and  cinders  were  not  the  best  known, 
that  they  were  unskilfully  made,  or  that 
they  were  out  of  repair.  Si-arles  v.  Afaii/iat- 
t(tn  K.  Co.,  25  ///;/.  &^  /-"«;'•  />'.  Cas.  358.  101 
i\.  V.  66 1,  5  yV.  /•;.  Rip.  66  ;  rf.ursiiii^  (?)  17 
/.iS-.S'.425. — DisTlNdUiSMKi)  IN  McNai<r7'. 
Manliaitaii  R.  Co.,  46  Ilun  502,  12  N.  Y.  S. 
R.  562;  Flinn  v.  New  York  C.  iS:  II.  R.  R. 
Co.,  51  N.  Y.  S.  H.  103.  F()i,i.(i\vi.i)  IN 
Grant  v.  Pennsylvania  &  N.  Y.  C.  &  R.  Co.. 
/\  Si!v.  App.  302.  QlioTKl)  IN  Hall  v.  Coop- 
erstown  &  S.  V.  R.  Co.,  49  Hun  373,  19  N. 
Y.  S.  R.  646,  3  N.  Y.  Supp.  584.  Rivii-.WF.t) 
IN  Miinaus;h  v.  New  V.;rk  C.  &  H.  R.  R. 
Co.,  49  Hun  456.  Revii.wi.1)  and  fol- 
i.owKi)  IN  Wiednier  v.  New  York  El.  R. 
Co..  41  Hun  284,  2  N.  Y.  S.  R.  622. 

PlaintitT's  evidence  tended  to  show  that 
a  hot  coal,  not  as  large  as  a  pin  head,  from 
an  engine  on  defendant's  elevated  road,  fell 
into  her  eye,  but  there  was  no  direct  evidence 
tliai  the  locomotive  from  which  it  came  was 
defective  in  design,  construction,  condition, 
or  operation,  or  tiiat  it  was  not  supplied 
with  tlie  best  known  appliances  for  arresting 
s|)arks  and  cinders ;  nor  was  there  evidence 
that  defendant  knew  or  had  any  means  of 
identifying  the  locomotive  coniplained  of. 
It  did  not  appear  that  more  than  one  coal 
came  from  the  engine  on  this  occasion,  or 
that  coals  were  emitted  from  any  of  its  loco- 
incitivos  on  other  occasions.  It  was  claimed 
th..t,  in  the  absence  of  explanatory  evidence 
I  y  defendant,  proof  of  the  falling  of  the  coal 
was  sufficient  to  authorize  the  jury  to  infer 
that  the  defendant  negligently  used  a  loco- 
motive improperly  designed,  defectively  con- 
structed, out  of  repair,  or  negligently  oper- 
a;e(l.  I/r/ti,  that  the  evidence  did  not  show 
negligence,  nor  authorize  a  verdict  for  the 
plaintiff,  li'iedmer  v.  A'rM  Vor/c  El.  R.  Co., 
38  Am.  6m  Enf;.  R.  Cas.  481.  114  N.  V.  462. 
21  N.  /•:,  A'./..  1041,  23  A'.  I'.  .9.  R.  859; 
rn<friing  41  Hun  284,  2  A'.  }'.  S.  R.  622. 
Ai'Pi.viNr.  Ruppel  ?'.  Manhattan  R.  Co., 
13  Daly  II  ;  Murke  7a  Manhattan  R.  Co.,  13 
Daly  75;  McNaicr  7'  Manhattan  R.  C0..46 
Hun  50:,  4  N.  Y.  Siipp.  310.  Ri'.viKWKl)  IN 
Loeber  7/.  Roberts,  17  N.  Y.  Supp.  378. 


210.  Fire  falliiigroii  and  fri{;Iitcii- 
liig  liorsos. —  Fire  fell  from  a  locomotive 
on  defendant's  road  upon  a  horse  in  the 
street  below.  The  horse  became  frightened 
and  ran  away;  the  driver  attempting  to 
drive  him  against  the  curbstone  to  arrest 
his  progress,  the  wagon  passed  over  the 
curbstone,  threw  the  driver  out,  and  plain- 
tiff, who  was  on  the  sidewalk,  was  run  over 
and  injured.  In  an  action  to  recover  dam- 
ages the  court  charged  that  if  the  jury  be- 
lieved ilie  coal  fell  through  negligence  on 
tn  •  part  of  the  defendant,  causing  tiie  horse 
to  beinme  unmanageable  and  run  against 
plaintilT,  inflicting  the  injury,  defendant  was 
liable,  and  refused  to  charge  that  if  the  ac- 
cident occurreil  through  the  driver's  error 
of  judgment  in  endeavoring  to  obtain  con- 
trol of  the  horse  plaintiff  cannot  recover. 
/AV</,  no  error;  that  so  long  as  the  injury 
was  chargeable  to  the  original  wrongful  act 
of  the  defendant,  it  was  liable;  that  the  ac- 
tion of  the  driver,  in  view  of  the  exigency  of 
the  occasion,  whether  prudent  or  otiierwise. 
might  be  considered  as  acontinuation  of  the 
original  act,  and  so  that  act  was  tiie  proxi- 
mate, not  the  remote,  cause  of  the  injury  ; 
also,  that  the  injury  was  a  natural  and 
probable  consequence  of  defendant's  negli- 
gence. I.o^vcry  V.  Manhattan  R.  Co.,  23 
Am.  &*  En^;.  R.  Cas.  276,  99  A'.  1 '.  1 58,  i  A'. 
E.  Rep.  608,  52  Am.  Rep.  12;  affirtninf;  12 
Z>rt/j' 431.— DiSTiNGUi.sHiNG  Ryan  7'.  New 
York  C.  R.  Co.,  35  N.  Y.  210;  Pennsylvania 
R.  Co.  V.  Kerr,  62  Pa.  St.  353.  Following 
Pollett  V.  Long,  56  N.  Y.  200.— Ai'i'LiED  in 
Mars  V.  Delaware  &  H.  Canal  Co.,  54  Hun 
625  ;  Nary  v.  New  York,  O.  &  W.  R.  Co.,  29 
N.  Y.  S.  R.  630,  9  N.  Y.  Supp.  153.  Fol- 
lowed in  Lent  V.  New  York  C.  &  H.  R.  R. 
Co.,  44  Am.  &  Eng.  R.  Cas.  373,  120  N.  Y. 
467.  24  N.  E.  Rep.  653,  31  N.  Y.  S.  R.  538. 
Reviewed  in  Mitchell  v.  Rochester  R.  Co., 
4  Misc.  575- 

220.  l>OBree  of  oarc  r«MHiir«Ml.— 
As  against  persons  who  have  a  right  to  use 
the  streets  in  common  witii  them,  an  ele- 
vated railroad  company  discharges  its  fluty 
if  it  adopts  that  which,  under  all  the  cir- 
cumstances, and  in  view  of  the  peculiar 
structure  of  the  road,  inclusiv  e  of  the  dan- 
ger to  be  apprehended,  is  reasonably  ade- 
quate and  safe.  If  it  thus  discharges  its 
duty  under  all  the  circumstances,  it  is  not 
to  be  held  liable  solely  by  reason  of  the 
fact  that  at  the  time  and  place  of  the  acci- 
dent it  had  no  shield  or  screen  under  the 


I 
I 

1 


i 


\ 


3G8 


ELEVATED   RAILWAYS,  aUl,  222.— ELEVATORS,  1. 


structure.  t/W/  v.  Manhattan  R.  Co.,  25  /. 
«^  S.  74,  24  A'.  1 '.  .i'.  A'.  24,  5  N.  Y.  Supp. 
185  ;  iijjirmeii  <(?)  125  A'.  1".  714,  mem.,  35  .V. 
1 '.  S.  K.  993. 

It  is  not  error  to  charge  that  it  is  the 
duty  of  the  company  to  construct  its  en- 
gines, smoke-stacks,  and  ash-pans,  and  to 
guard  them  properly,  so  as  to  reduce  the 
probability  ot  accidents  and  injuries  to 
otiiers  to  the  least  possible  practical  mini- 
iniim.  McXaier  v.  Manhattan  R.  Co.,  22 
i\'.  V.  S.  R.  840,  51  linn  644,  4  A'.  Y.  Hupp. 
310  ;  affirmed  in  123  N.  Y.  664,  mem.,  34  ^V. 
]'.  S.R.  101  o. 

A  charf,'e  that  if  defendants  used  the 
best  devices  known  to  avoid  throwing 
si)arks,  ashes,  or  cinders,  and  used  them 
caielully  and  with  prudence,  they  were  not 
responsible  ;  and  that  they  were  not  bound 
to  use  any  supposed  improved  device,  or 
one  which  theoretically  might  be  supposed 
to  be  better  than  the  one  in  use,  but  only 
such  whose  utility  had  been  tried  and  ap- 
,>roved  in  practical  operation,  is  correct. 
nurke  V.  Manhattan  R.  Co.,  \},  Daly  (iV.  Y.) 
75. — Nor  FOLLOWi.NG  Toledo,  W.  «i  \V.  R. 
Co.  V.  Larmon,  67  111.  68.  —  Aim'UEU  in 
Wiedmer  v.  New  York  El.  R.  Co.,  38  Am. 
&  Eng.  R.  Cas.  481,  114  N.  Y.  462,  21  N.  E. 
Rep.  1041,  23  N.  Y.  S.  R.  859. 

3.   To  Employes. 

221.  Ill  {jciioral.— An  employe  was 
killed  while  crossing  the  track  by  a  foot- 
way from  which  a  flight  of  steps,  provided 
for  employes,  led  to  the  station  platform, 
by  being  struck  by  au  engine.  The  acci- 
dent occurred  at  night  and  at  a  time  when 
regular  trains  did  not  run.  Tlierc  was  evi- 
dence that  the  steps  were  defective,  and 
tliat  defendant's  attention  had  been  called 
to  the  fact  before  the  accident  and  it  h;id 
iiei^lccii-d  to  repair  them.  Defendant's  en- 
gineer was  tlie  only  witness  who  saw  any- 
thing of  the  uccident.  and  lie  testified  that 
he  only  saw  an  object  coming  out  between 
tlie  structure  and  tlie  platform,  but  did  not 
know  wliat  ii  was.  Held,  that  the  question 
of  coniriljutory  negligence  was  for  the  jury, 
and  their  finding  that  the  deceased  was  free 
from  contributorv  ne'^ligcnce  should  not  be 
disturbed.  OiJ/i,'  v.  Manhatlan  A".  Co.,  13 
Daly  214  ;  uj/irmed  (/)  103  A'.  ) '.  669,  mem.— 
(JuoTiNC.  Cordels  V.  New  York  C.  h  H. 
R.  R.  Co.,  75  N.  Y.  330.  Rkvikwing  Revn- 
olds  V.  New  York  C.  &;  H.  R.  R.  Co.,' 58 


N.  Y.  248 ;  Dobiecki  v.  Sharp.  88  N.  Y.  203. 

Plaintitl's  intestate  was  foreman  of  a  lot 
of  men  in  the  employ  of  a  bridge  company 
that  had  a  contract  for  painting  the  struc- 
ture of  defendant's  elevated  railroad,  and 
was  killed  by  u  passing  train  that  might 
have  been  seen  for  a  considerable  distance. 
It  appeared  tiiat  he  was  not  seen  by  the  en- 
gineer before  he  was  struck.  Held,  that 
there  could  be  no  recovery.  The  company 
was  not  bound  to  regulate  the  running  of 
its  trains  with  relerence  to  liis  presence. 
I'ollitt  V.  Kings  County  El.  R.  Co  ,  32  A'.  Y. 
i'.  R.  954,  57  ^Jttn  591,  10  A',  y.  Supp.  691  ; 
affirmed  in  i26iV.  Y.  byo,  mem.,  30  A'.  Y. 
S.  R.  1013. 

222.  Safety  ot  npi>liance8.  —  The 
usual  and  necessary  method  of  the  erection 
of  the  columns  and  girders  of  an  elevated 
railroad  cannot  be  considered  defective,  as 
a  matter  of  law,  in  the  absence  of  evid,:nce 
that  '  here  was  any  other  usual  or  even 
practical  metliod  of  erection  by  which  an 
accident  to  an  employe  in  connection  there- 
with might  have  been  avoided,  or  the  risk 
of  it  diminished.  Cowhill  v.  Roberts,  71 
Hun  (A'.  Y.)  127. 

If  a  company  keep  buffers  which  will  not 
do  the  work  designed,  the  master  is  liable. 
Buffers  are  necessary  to  protect  the  car  in 
case  of  collision.  Simmons  v.  Manhattan 
R.  Co.,  I  A'.  J'.  S.  R.  77S,  41  //««  643. 

An  elevated  road  is  diflerent  from  other 
roads,  in  that  the  curves  are  sharper  and 
the  exigencies  of  its  service  require  pecu- 
liar cars  in  some  respects  in  consequence 
of  this  difference.  Simmons  v.  Manhattan 
R.  Co.,  I  A'.  Y.  S.  R.  775,  41  Hun  64-,. 


ELEVATORS. 

Damages  for  failure  to  deliver  grain  at,  see 
Cakkiack  OF  Mk.kcmandisk,  2{>4-. 

Delivery  of  grain  at,  see  Cakkiack  ok  Mer- 
ciiANUisK.  2<M>,  255. 

—  to,  when  terminates  liability  of  carrier, 
see  Cahria(;e  of  MiKciiAMUsr.,  88. 

Not  subject  to  Interstate  Commerce  Act,  see 

iNTKksrATK  CoMMIRCE,   28. 

When  subject  to  mortgage,  see  Mortoaoks, 
22. 
1.  Con(lc>iniintion    of  Iniul   for.  — 

Railroad  companies  are  not  refpiired  to 
furnish  storage  for  grain  transported  after 
their  connection  with  it  as  common  carriers 
has  ceased,  nor  can  tliev,  under  existing 
laws,  condemn  property  for  the  purpose  of 
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erecting  "  elevators "  thereon  ;  and  such 
elevators,  erected  by  the  plainiiti  company, 
with  the  land  on  which  they  are  situated, 
are  taxable  for  all  purposes.  Milwaukee  «S>» 
St.  P.  R.  Co.  V.  Milwaukee,  34  Wis.  271. 

2.  Krcctiuu  oil  public  iiruperty  iu 
city.— Where  property  within  the  limits  of 
a  municipal  corpijration  and  along  the 
bank  of  a  iiavi^'ublc  river  is  dedicated  to 
tlic  public  for  the  use  of  a  wharf,  aiui  where 
the  municipal  authorities  are  invested  with 
the  regulation  and  control  of  the  uses  of 
the  properly  thus  dedicated,  they  may,  un- 
less specially  restricted,  authorize,  under  an 
ordinance  not  otherwise  objectionable,  the 
erection  of  a  grain  elevator  thereon  to 
facilitate  the  handling  of  grain  at  the  wharf. 
Illinois  Ss^  St.  L.  R.  St*  C.  Co.  v.  St.  Louis, 
2  Dill.  ( U.  S.)  70. 

ti.  Duty  to  permit  building  at  stu- 
ti»iis.— Minn.  Laws  1885,  ch.  1S8,  jJ  15.  re- 
quiring railroad  companies  to  permit  others 
on  api)lication  to  construct,  maintain,  and 
operate  elevators  on  tiic  lands  of  such  com- 
panies, is  unconstitutional  and  void  in  not 
making  provision  for  just  compensation. 
State  V.  Chicago,  M.  «S^  St.  P.  R.  Co.,  36 
Minn.  402,  31  N.  IV.  Rep.  365.— DlsliN- 
GUISHED  IN  State  ex  xc\.v.  Missouri  Pac. 
R.  Co.,  29  Neb.  550. 

Under  the  provisions  of  the  Neb.  act  to 
regulate  railroads,  etc.,  which  took  effect 
July  I,  1887,  the  b<jard  of  transportation  of 
the  state  may  institute  an  action  in  a  proper 
case  to  require  a  company  to  furnish  like 
facilities  to  erect  an  elevator  at  one  of  its 
stations,  to  any  person  engaged,  or  who  de- 
sires in  good  faith  to  engage,  in  the  busi- 
ness of  receiving,  handling,  and  shipping 
grain  over  the  railway.  State  ex  rel.  v. 
Missouri  Pac.  R.  Co.,  42  Am.  &*  Ki>g.  R. 
Cis.  661,  29  A'el>.  550,  45  N.  IV.  Rep.  785. — 
DisriNciuiSHiNO  State  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  36  Minn.  402,  31  N.  W.  Rep. 
365 ;  People  v.  Chicago  &  N.  W.  R.  Co.,  57 
III.  436;  Old  Colony  R.  Co.  v.  Tripp,  147 
Mass.  35,  17  N.  E.  Rep.  89.  Following 
State  V.  Fremont,  E.  &  M.  V.  R.  Co.,  23 
Nfb.  117.  Quoting  State  v.  Republican 
Valii-y  R.  Co.,  17  Neb,  647. 

Such  facilities  need  not  necessarily  be 
upon  the  right  of  tray,  but  may  be  along 
the  side  thereof;  bu;  if  facilities  are  granted 
to  one  or  more  for  that  purpose  on  the  right 
of  way,  the  same  privilege,  upon  like  terms 
and  conditions,  must  be  granted  to  others 
who  are  engaged,  or  desire  in  good  faith  to 
4  D.  R.  D.  -24. 


engage,  in  the  business  at  that  point  of  re- 
ceiving, storing,  and  shipping  produce  over 
such  railway.  State  e.v  rel.  v.  Missouri  Pac. 
R.  Co.,  42  Am.  &•  Eng.  R.  Cas,  661,  29  A'ed. 
550,  45  N.  IV.  Rep.  785. 

A  company  may  impose  reasonable  terms 
and  conditions  upon  persons  who  erect,  or 
are  about  to  erect,  elevators  at  stations  on 
the  line  of  such  road,  but  such  conditions 
and  terms  must  be  the  same  to  all  such  per- 
sons. State  e.v  rel.  v.  Missouri  Pac.  R,  Co. , 
42  ^Im.  &^  Jiiig.  R.  Cas.  661,  29  A'eli.  550,  45 
iV.  \V.  Rep.  785. 

4.  Wlivn  to  bv  considered  pcrstninl 
property. — Where  one  builds  an  elevator 
on  the  riglit  of  way  of  a  company  with  its 
permission  and  with  the  intention  that  it  is 
to  be  held  as  the  i)roperty  of  the  builder,  it 
continues  personal  property,  and  the  owner 
may  remove  it  when  the  license  is  with- 
drawn. Gregg  V.  Union  Pac.  R.  Co.,i^%Mo. 
App.  494. 

5.  ICetfulation  of  clinrgcs  for  .stor- 
age.— The  Illinois  Act  of  April  25,  1871, 
limiting  the  maximum  charges  which  may 
beimi)osed  for  the  storage  of  grain  in  certain 
cities  within  the  state,  is  not  inconsistent 
with  the  constitution  of  the  United  States, 
either  as  infringing  the  power  to  regulate 
commerce,  or  as  involving  a  preference  to 
the  ports  of  one  state  over  those  of  another, 
or  as  depriving  any  person  of  property,  etc., 
without  due  process  of  law.  Munn  v.  Illi- 
nois, 94  U.  S.  113.— Commented  on  in 
Wellman  v.  Chicago  &  G.  T.  R.  Co.,  83 
Mich.  592;  Hardy  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  18  Am.  &  Eng.  R.  Cas.  432,  32  Kan. 
698.  Distinguished  in  Illinois  C.  R.  Co. 
V.  StoMe,  iS  Am.  &  Eng.  R.  Cas.  416,  20 
Fed.  Rep.  468;  Mikesell  v.  Durkee,  36  Kan. 
97.  Explained  in  Carton  v.  Illinois  C.  R. 
Co.,  6  Am.  &  Eng.  R.  Cas.  305,  59  Iowa  148, 
44  Am.  Rep.  672.  Followed  in  McCoy 
V.  Cincinnati,  I.,  St.  L.  &  C.  R.  Co.,  13  Fed. 
Rep.  3;  People  v.  Budd,  117  N.  Y.  i  ;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Cutts,  94  U.  S.  155 ; 
Peik  V.  Chicago  &  N.  W.  R.  Co.,  94  U.  S. 
164;  Winona  &  St.  P.  R.  Co.  v.  Blake,  94 
U.  S.  I  So.  Quoted  in  Railroad  Com'rs 
V.  Ch.irlotte,  C.  &  A.  R.  Co.,  26  Am.  &  Eng. 
R.  Cas.  29,  22  So.  Car.  220 ;  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Hanniford,49  Ark.  291,  5  S, 
W.  r.ep.  294 ;  State  v.  Wabash,  St.  L.  &  P. 
R,  Co.,  25  Am.  &  Eng,  R.  Cas.  133,  83  Mo.' 
144;  Buffalo  E.  S.  R.  Co.  v.  Buffalo  St.  R. 
Co.,  Ill  N.  Y.  132,  19  N.  E.  Rep.  63,  19  N. 
Y.  S.  R.  574.    Reconciled  in  Richmond 
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(5  D.  R,  Co.  V.  Trammel,  53  Fed.  Rep.  196. 
Refkrrei)  to  in  People  v.  0"Urieii,36  Am. 
&  Eng.  K.  Cas.  7S,  in  N.  Y.  i.  iS  N.  E. 
Rep.  692,  19  N.  Y.  S.  K.  173.  Rkvm.\vku 
IN  State  ex  n;l.  -,'.  Repuljlican  Valley  R.  Co., 
22  Am.  &  En<;.  R.  Cas.  500,  17  Ncl).  647,  52 
Am.  Rep.  424;  \Val)asli.  St.  L.  &  P.  R.  Co. 
7'.  Illinois,  118  U.  S.  557. 

O.  Duty  (<MU>Iivort;i'iii>>  coiiKi{;iiv(l, 
tfciicrally.— Where  a  ^;raiii  elevator  was 
on  a  track  owned  by  defendant  company 
and  another  in  common,  and  a  direct  con- 
tinuation of  one  of  defendant's  divisions, 
which  track  was  used  by  defendant  not 
only  to  deliver  grain  to  the  elevator,  but 
(or  the  delivery  of  other  freights — //<•/</,  that 
said  track  was  a  jiart  of  defendant's  line  of 
road  so  as  to  make  it  their  duty  to  deliver 
grain  consigned  to  the  elevator.  C/ii'ca^o 
&'  A'.  »'.  /i'.  Co.  V.  rtoplr  ex  irl.,  56///.  365, 
3  Am.  Ay.  Kef).  29C.— ApI'MEIj  in  Denver 
&  N.  O.  R.  Co.  V.  Atchison,  T.  &  S.  F.  R. 
Co.,  15  Fed.  Rep.  650. 

Where  grain  in  bulk  is  consigned  to  a 
particular  elevator  on  the  line  of  a  railroad, 
it  is  no  sufficient  excuse  for  the  com|)any  to 
refuse  to  deliver  it  thiit  it  cannot  do  so 
without  large  additional  expense  caused  by 
the  loss  of  the  use  of  motive  |)ower,  labor 
of  servants,  and  loss  of  use  of  cars  while  the 
same  are  being  delivered  and  unloaded  at 
such  elevator,  and  brought  back,  for  it  is 
precisely  that  expense  for  wliich  tlie  com- 
pany is  paid  its  freigiit.  Chicago  &•  N.  IV. 
K.  Co.  V.  People  ex  rei.,  56  ///.  365, 3  Am.  Ry, 
Rep.  296. 

7. when  elevator,  eoiisigiicc,  is 

not  on  eurrier'.s  line.*— Mandanius  will 
not  lie  to  con-.jl  a  company  to  deliver 
grain  to  an  elevator  on  a  switch  or  side 
track  not  owned  or  controlled  by  it ;  nor  to 
compel  it  to  purchase  the  privilege  of  doing 
so.  Tiie  legal  duty  of  the  coiupany  is  con- 
fined to  its  own  line  of  road.  People  ex  rel. 
V.  Chicago  Sf  A.  K.  Co..  55  ///.  95,  i  Am. 
Ky.  Rep.  480. 

Under  tiie  Illinois  Warehousemen  Act  of 
1867,  to  compel  a  railroad  company  to  de- 
liver grain  in  bulk  at  an  elevator,  it  is  neces- 
sary that  the  elevator  be  on  a  track  of  the 
company,  or  so  controlled  by  it  as  to  be  a 
part  of  its  line.  Occasional  deliveries  over 
a  side  track  by  special  agreement  with  the 

*  Rule  i)f  a  company  not  to  deliver  grain  in 
bulk  to  a  particular  elevator,  see  note,  41  Am. 
Dec  4S5. 


owners  would  not  make  a  company  liable. 
People  ex  rel.  v.  Chicago  &^  A.  R.  Co.,  55 
///.  95,  I  .,-//;/.  Ry.  Rip.  4S0.— Rkvikweu  in 
Chicago,  B.  &  y.  R.  Qo.v.Uoyt,  1  111.  App. 
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A  railroad  reached  a  city  over  various 
tracks,  called  divisions,  constructed  under 
different  charters.  The  company  had  an 
elevator  on  one  of  these  divisions  which 
coulii  be  reaihed  from  the  others,  but  by 
very  indirect  routes,  and  by  great  loss  of 
time  and  exjiense,  and  delay  in  other  busi- 
ness. Ilelil,  that  the  company  could  not  be 
compelled  to  deliver  grain  at  the  elevator 
not  coming  over  the  direct  line.  Chicago 
6-  N.  ir.  R.  Co.v.  People  ex  re/.,  56  ///.  365. 
3  Am.  Ry.  Rep.  296. 

8. when  eiirrier  is  under  con- 
tract witli  rival  elevator.  —  Where  a 
railroad  set  up  as  a  defense,  in  a  proceed- 
ing by  mandamus  to  compel  it  to  deliver  to 
the  elevator  or  grain  warehouse  of  the  re- 
lator whatever  grain  in  bulk  might  be  con- 
signed to  it  upon  the  line  of  its  road,  that 
it  had  entered  into  contracts  with  the  own- 
ers of  certain  other  elevators  at  the  same 
point  for  exclusive  delivery  to  the  latter 
to  the  extent  of  its  capacity — helil,  that 
such  contracts  could  have  no  effect  when 
set  up  against  a  person  not  a  party  to  them, 
as  an  excuse  for  not  performing  toward 
such  person  those  duties  of  a  carrier  pre- 
scribed by  law.  Chicago  &•  ^V.  IV.  A.  Co.v. 
People  ex  rel.,  56  ///.  365,  3  Am.  Ry.  Rep.  296. 
—Quoted  in  Chicago  &  A.  R.  Co.  v.  Suf- 
fern,  38  Am.  &  Eng.  R.  Cas.  508, 129  III.  274, 
21  N.  E,  Rep.  824;  Scofield  z/.  Lake  Shore 
&  M.  S.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  612, 
43  Ohio  St.  571,  54  Am.  Rep.  846. 

O.  MandanuiH  to  compel  delivery. 
— The  writ  of  mandamus  is  the  proper 
remedy  to  compel  a  railroad  company  to 
deliver  to  a  particular  elevator  whatever 
grain  in  bulk  may  be  consigned  to  it  upon 
the  line  of  its  road.  Chicago  Sf  N.  IV.  R. 
Co.  V.  People  ex  rel.,  56  ///.  365,  3  Am.  Ry. 
Rep.  296. — DiSTiNGUisHF.i)  IN  State  ex  rel. 
V.  Mobile  &  M.  R.  Co.,  59  Ala.  321,  Re- 
viewed IN  People  V.  New  York  C.  &  H.  R. 
R.  Co.,  9  Am.  &  Eng.  R.  Cas.  1,  28  Hun  543, 
3  Civ.  Pro.  II,  2  McCar.  345. — Rut  com- 
pare People  ex  rel.  v.  Chicago  &^  A.  R.  Co., 
55  ///.  95,  I  Am.  Ry.  Rep.  480. 

10.  Contracts  between  railroads 
and  elevators,  generally. — A  contract 
between  the  Dubuque  &  S.  C.  R.  Co.  and 
the  Dubuque  Elevator  Co.  contained  the 
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followinjj  stipulation  :  Tliat  the  elevator 
company  should  "erect  a  building  suitable 
for  reccivin};,  storinj;,  delivering;,  and  hand- 
ling; all  1,'rains  that  shall  be  received  by  the 
cars  of  said  railroad  company  not  otherwise 
Consigned."  A  supplemental  contract,  sub- 
sc(iiniitly  entered  into  by  the  same  parties, 
provided  that  the  elevator  comiJany  shall 
receive  and  discharge  for  the  sai<l  railroad 
company  "all  through  grain  at  one  cent  a 
bushel."  The  contract  provided  for  its  con- 
tinuance for  a  term  of  liftcen  years.  In  an 
action  against  the  railroad  company  for  its 
refusal  to  comply  with  the  terms  of  tlie 
contract— //«"/(/.• 

1.  That  the  original  contract  and  the 
supplemental  agreement  must  be  regarded 
as  a  wIkjIc.  Ricliiiiond  v.  Dulnique  &•  S.  C. 
J\.  Co..  40  IiKc'ii  264,  26  Io-,i'ci  191. 

2.  That  the  contract  was  not  unlawful  as 
a  restraint  upon  the  duty  of  tiie  defendant 
as  a  carrier  in  the  delivery  of  grain  shipped 
to  the  (litlerent  consignees  tliereof.  Rich- 
mond V.  Dubuque  &*  S.  C.  K.  Co.,  33  Iowa 
424;  ajfimudin  19  Wall.  {U.  S.)  584. 

3.  That  the  contract  was  not  inoperative 
as  being  in  contravention  of  public  policy, 
on  the  ground  of  creating  a  monopoly. 
Richmond  V.  Dubuque  &^  S.  C.  R.  Co.,  33 
Jou<a  422;  affirmed  in  19  Wall.  {U.  S.)  584, 
40  Iowa  264,  26  loiva  191. 

4.  That  the  contract  was  not  void  as 
against  the  commercial  policy  of  the  coun- 
try, as  defined  by  the  act  of  congress,  June 
15,  1 866,  authorizing  railroad  companies  to 
connect  witli  roads  of  other  states,  so  as  to 
form  continuous  lines,  etc.  Richmond  v. 
Dubuque  &>  S.  C.  R.  Co.,  40  loiva  264,  33 
Iowa  \22;  affirmed  in  19  Wall.  (U.  S.)  584. 

5.  That  the  words  "  all  through  grain  "  did 
not  mean  grain  shipped  merely  to  the  end 
of  the  line  of  the  railroad  company,  but 
all  grain  consigned  through  Dubuque  to 
some  point  beyond.  Richmond  w.  Dubuque 
&^  S  C.  R.  Co.,  26  Io7va  191. 

6.  That  the  words  "  for  the  season  all 
grain  shall  be  received  by  the  cars  of  said 
railroad  company,"  and  the  words  "  receive 
and  discharge  for  the  Dubuque  &  S.  C.  R. 
Co.,"  did  not  limit  the  contract  to  grain  re- 
ceived or  shipped  in  cars  owned  by  said 
railroad  company,  but  extended  to  all  grain 
shipped  in  cars  used  by  it  in  transporting 
grain  over  its  road.  Richmond  v.  Dubuque 
&*  S.  C.  R.  Co.,  26  lo^ua  191. 

7.  That  the  measure  of  damages  for  a  vi- 
olation of  such  a  contract  would  be  the  dif- 


ference between  the  c(jst  of  handling  the 
grain  that  the  plaintills  were  under  con- 
tract entitled  to  handle,  and  the  price  stip- 
ulated to  be  paid  therefor.  Richmond  v. 
Dubuque  &-  S.  C.  R.  Co.,  26  Iowa  191. 

8.  That  the  plaintiffs  were  entitled  to  re- 
cover not  only  for  loss  of  profit  which  would 
have  resulted  to  them  had  the  through  grain 
been  delivered  as  per  contract,  but  also  for 
loss  of  profit  resulting  from  being  deprived 
of  the  storage  of  grain  as  stipulated.  Rich- 
mond V.  Dubuque  &•  S,  C.  R.  Co.,  33  Io7iia 
422,  40  lotua  264. 

9.  That  the  plaintiffs  were  entitled  to  re- 
cover for  loss  of  profits  which  would  have 
accrued  from  the  handling  of  grain  in  sacks 
or  from  the  sacking  and  cleaning  of  grain, 
and  that  the  difficulty  of  ascertainment  of 
the  amount  of  damages  is  not  a  gnound  for 
denying  the  right  of  recovery.  Richmond 
V.  Dubuque  &•  S.  C.  R.  Co. ,  40  loiva  264. 

10.  That  under  the  peculiar  circumstances 
of  the  case,  interest,  as  an  element  of  dam- 
ages, was  not  allowed.  Richmond  v.  Dubuque 
&•  S.  C.  R.  Co.,  33  lo^va  422. —  Di.STiN- 
GUISHED  IN  Cobb  V.  Illinois  C.  R.  Co..  38 
Iowa  601. 

11.  That  the  defendant,  having  repudiated 
the  contract,  could  not  avail  itself  of  the 
stipulation  that  at  the  expiration  of  fifteen 
years  it  should  pay  the  appraised  value  of 
the  buildings,  etc.,  and  the  plaintiffs  could 
ask  an  assessment  of  their  value  by  a  jury. 
Richmond V.  Dubuque  &^  S.  C.  R.  Co.,  40  lojoa 
264. 

1 2.  That  evidence  of  the  cost  of  the  build- 
ings was  admissible,  not  to.  determine  the 
measure  of  damages,  but  to  aid  the  jury  in 
determining  their  present  value.  Richmond 
V.  Dubuque  &•  S.  C.  R.  Co. ,  40  Io7va  264. 

13.  That  a  recovery  in  a  former  action 
would  constitute  no  bar  to  an  action  for 
subsequent  breaches  of  the  same  contract. 
Richmond  v.  Dubuque  &^  S.  C.  R.  Co.,  40 
Io7ua  264,  33  Io7t>a  422. 

14.  That  the  breach  of  the  contract  ena- 
bled the  plaintiffs  at  any  time  thereafter  to 
sue  for  the  value  of  the  buildings,  etc., 
erected  in  accordance  therewith.  Richmond 
V.  Dubuque  &•  S.  C.  R.  Co.,  40  Iowa  264. 

15.  That  the  consideration  for  handling 
the  grain  was  not  entire  nor  indivisible,  and 
that  a  recovery  could  be  had  before  the  ex- 
piration of  the  contract.  Richmond  v.  Du- 
buque &^  S.  C.  R.  Co.,  33  Iowa  422  ;  affirmed 
in  19  Wall.  {[/.  S.)  584.— Distinguishing 
Niagara  Falls  I.  Bridge  Co.  v.  Great  Western 
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R.  Co.,  39  Barb.  213  ;  Hood  i/.  North  Eastern 
R.  Co.,  L.  R.  8  Eq.  666.  5  Ch.  525  ;  Storerw. 
Great  Western  R.  Co.,  Y.  &  C.  180,  6  Jur. 
1009;  Mote  V.  Chicago  &  N.  W.  R.  Co.,  27 
Iowa  22. 

Under  such  a  contract  grain  intended  by 
its  shipper  in  fact  to  be  "through  grain" — 
that  is,  to  pass  from  points  "vest  of  Dubuque 
to  points  east  thereof — would  not  be  taken 
out  of  the  terms  of  the  fOiitract  by  con- 
signment to  Dubuque,  .  ■!  ...  nng  rebilled 
thence  to  place  of  destiiiaiion.  The  act 
will  not  sanction  such  a  fraudi''ent  evasion 
of  the  contract.  Riclnnond  •  D<'huqtie  &' 
S.  C.  R.  Co.,  40  Iowa  264. 

And  in  an  action  for  the  ct.  '.  of  such  a 
contract  the  reports  of  the  Duoun  je  &  S.  C. 
R.  Co.  and  of  the  I.  C.  R.  Co.  tor  former 
years,  showing  the  amount  of  grain  then 
brought  to  Dubuque  ;  the  testimony  of  an 
expert  showing  the  annual  per  centum  of 
increase  in  the  amount  of  grain  ;  and  of 
otiier  witnesses  to  Cbiablish  the  extent  of 
country  tributary  to  the  defendant's  road, 
the  increase  of  tillable  land,  population, 
etc.,  therein  —  held,  to  be  competent,  as 
tending  to  fix  the  amount  of  "  through 
grain  "  carried  by  defendant.  Richmond  v. 
Dubuque  iS-*  5.  C.  R.  Co. ,  40  Iowa  264. 

1 1. as  to  aiiioiiiit  of  grain  to  be 

IiaiullcU. — A  railroad  company  contracted 
with  the  owners  of  a  grain  elevator  that  the 
total  amount  of  grain  received  at  said 
elevator  should  be  "at  least  five  million 
bushels  on  an  average  for  each  year"  for 
ten  years,  and  if  it  should  fall  short  of  that 
amount  the  company  would  pay  one  cent  a 
bushel  on  the  amount  of  the  deficiency. 
Held,  that  the  company  only  contracted 
that  the  amount  of  grain  delivered  should 
amount  at  least  to  an  average  of  5,000,000 
bushels  per  year  for  the  term  of  ten  years ; 
or  in  case  it  fell  short,  to  pay  one  cent  a 
bushel  on  the  amount  of  the  shortage. 
ChiCiigo,  M.  &^S/.  P.  R.  Co.  V.  Hoj'/,  54  Am. 
&*  Eng.  R.  Cas.  207,  \\()  U.  S.  i,  13  Sup.  Ct. 
Rep.  779;  reiiersini:;  39  Fed.  Rep.  415. 

A  railroad  company  in  leasing  land  for 
the  construction  of  an  elevator  agreed  that 
the  total  amount  of  grain  "received"  at 
such  elevator  should  average  at  least  five 
million  bushels  a  year  during  the  term  of 
the  lease,  and,  if  it  should  fall  short  of  that 
amount,  agreed  to  pay  the  lessee  one  cent 
per  bushel  on  the  amoimt  of  the  deficiency. 
The  company  offered  at  the  elevator  the 
stipulated  quantity  of  grain,  but  the  lessee 


was  unable  to  receive  much  of  it  owing  to 
storage  capacity  being  fully  occupied  by 
third  parties,  whose  action  was  beyond  con- 
trol. Held,  that  the  railroad  company  per- 
formed its  agreement  in  tendering  the  grain 
at  the  elevator,  since  the  stipulation  that 
the  amount  of  grain  "  received "  should 
reach  the  designated  quantity  did  not 
amount  to  an  undertaking  or  guaranty  that 
the  elevator  should  in  fact  store  and  handle 
that  quantity.  Chicago,  M.  &^  SI.  P.  R.  Co. 
V.  Hoy/,  54  Am.  &^  Eng.  R.  Cas.  207,  149  d. 
S.  1 ,  13  Sup.  Ct.  Rep.  779 ;  reversing  39  Fed. 
Rep.  415. 


ELIGIBILITY. 

Of  attorneys,  see  Attorneys,  2. 

—  directors,  see  Directors,  etc.,  1-17. 


ELMIRA. 

Decisions  particularly  applicable  to,  see  Mu- 
nicipal Corporations,  iJ5. 


EMANCIPATION. 

Of  child,  evidence  of,  see  Children,  Injuries 

to,  1«3. 
killed,   as  a    defense,    see    Death    by 

Wrongful  Act,  102,410. 


EMBANKMENTS. 
At  street  or  highway  crossings,  see  Crossing 

OF  Strkets,  etc.,  18,  117. 
Breaking  away  of,  see  Canals,  3. 
Building  of,  when  a  "taking"  of  land,  see 

Eminent  Domain,  1<(5. 
Duty  of  passenger  carrier  as  to  safety  of, 

see  Carriagk  of  Fassencers,  170. 
—  to  fence,  see  Spreet  Railways,  131. 
In  city  streets,  liability  of  company  to  abut- 
ters, see  Streets  and  Hic.uways,  105. 
Liability  for  defects  in,  see  Flooding  Lands, 

10,  37. 
Permission  to  use  as  a  dam,  see  Agency, 

((O. 
Right    of    company    owning,   to    tolls,   see 

Charges,  128. 
Sufficiency  of,  when  a  question  for  experts, 

see  Witnesses,  1  30. 
View  obstructed  by,  see  Ckossings,  Injuries 

to  Persons,  etc.,  at,  301. 
1.  Uiglit  of  abutting  owner  to 
compensation  for  the  appropriation 
of  bis  land. — (i)  Compensation  recoverable. 
— Under  constitutional  provisions,  a  com- 
pany is  bound  to  make  just  compensation 
to  the  owner  of  property  attingent  to  its 
right  of  way  for  injuries  caused  by  the  con- 
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struction  of  an  embankment ;  but  the  right 
to  compensation  accrues  to  the  owner  of 
the  property  at  the  time  the  enibani<ment  is 
constructed,  and  does  not  pass  by  his  deed 
to  a  subsequent  grantee  of  the  land.  Evans 
V.  Smninnah  &*  W.  R.  Co.,  90  Ala.  54,  7  So. 
Ki'P.  758. 

Wiiere  a  company,  in  constructing  its 
raih-oad,  constructs  an  embankment  upon 
wliicli  it  places  its  railroad  tracks,  and  the 
railroad  tracks  arc  not  placed  upon  the 
plainiilfs  land,  but  the  embankment  ex- 
tciuisover  and  upon  plaintitf's  land  and  oc- 
cupies a  portion  tliereof  of  about  eight  feet 
in  width  and  4.50  feet  in  length,  the  i)laintiff 
may  maintain  an  action  as  for  a  permanent 
taking  and  approi)riation  of  a  portion  of 
her  land,  and  for  damages  to  the  extent  of 
tlie  depreciation  in  value  of  her  land  caused 
by  such  taking  and  appropriation.  Wichita 
&>  \V.  R.  Co.  V.  FccliJu'imer,  51  Am.  Sr*  Eiii^. 
R.  C<?^.  660,  49 /w«.  643,  31  Pac.  Rep.  127. 

If  a  company  builds  an  embankment  in 
the  street  in  front  of  plaintilT's  property, 
thereby  making  the  street  higher  than  the 
lot,  and  by  so  doing  injures  the  usefulness 
of  the  street  and  lessens  the  plaintiffs  prop- 
erty in  value,  then  the  finding  should  be  for 
the  pliiintitT.  Martin  v.  Chicago,  S.  F.  &^ 
C.  R.  Co.,  47  A/o.  App.  452.— Followed  in 
Wallace  v.  Kansas  City  &  S.  R.  Co.,  47  Mo. 
App.  491. 

Wliere  a  railroad  company  was  author- 
ized by  its  charter  to  erect  an  embankment 
along  the  line  of  a  former  turnpike,  which 
line  they  had  purchased  from  the  turnpike 
company,  they  were  responsible  for  con- 
sequential damages  to  adjoining  owners 
occasioned  by  the  erection  of  such  embank- 
ment, notwithstanding  the  fact  that  the 
turnpike  company  by  its  charter  had  a  right 
to  occupy  and  maintain  the  line  of  road  as 
a  highway  or  turnpike.  ?Iahon  v.  Utica  &• 
S.  R.  Co.,  Hill  &^  J).   Siipp.  (N.   v.)    156. 

An  action  lies  by  the  owner  of  land 
against  a  company  for  raising  an  embank- 
ment across  a  highway  in  building  their 
road,  by  which  he  is  obstructed  in  passing 
to  and  from  the  highway,  and  his  jiroperty 
is  injured,  although  the  charter  of  the  com- 
pany authorizes  the  entry  upon  and  use  of 
such  highway.  Fletcher  v.  yliiliiirn  &>  S. 
R.,  25  JTenti.  {A'.  V.)  462.— Al'i'KUVKU  in 
Hrown  ?'.  Cayuga  &  S.  R.  Co.,  12  N.  Y.  486; 
Robinson  v.  New  York  &  E.  R.  Co.,  27 
Harb.  (N.  Y.)  512.  Disai'I-roved  in  Chap- 
man V.  Albany  &  S.  R.  Co.,  10  liaib.  360; 


Corey  v.  BufTalo,  C.  &  N.  Y.  R.  Co.,  23 
Barb.  4S2 ;  Bellinger  v.  New  York  C.  R. 
Co.,  23  N.  Y.  42.  D1.STINGUISHED  IN  Will- 
iams V.  New  York  C.  R.  Co.,  16  N.  Y.  97 ; 
Kellinger  v.  Forty-second  St.  &  G.  S.  F.  R. 
Co.,  50  N.  Y.  206;  Plant  7/.  Long  Island  R, 
Co.,  lo  Barb.  26.  Followed  in  Pres- 
byterian Soc.  V.  Auburn  &  R.  R.  Co.,  3 
Hill  (N.  Y.)  567;  Mahon  v.  Utica  &  S.  R. 
Co.,  Hill  &  D.  Supp.  (N.  Y.)  156.  Not 
I'oi.Lowi'.D  IN  Colorado  C.  R.  Co.  v.  Mol- 
landin,  4  Colo.  154.  (Jvekruled  in  Uline 
V.  New  York  C.  &  H.  R.  R.  Co.,  23  Am. 
&  Eng.  R.  Cas.  3,  loi  N.  Y.  98,  4  N.  E.  Rep. 
536;  Conklin  v.  New  York,  O.  &  W.  R.  Co., 
26  Am.  &  Eng.  R.  Cas.  365,  102  N.  Y.  107, 
6  N.  E.  Rep.  663,  I  N.  Y.  S.  R.  677.  Re- 
VIEWED  IN  Craig  v.  Rochester  City  &  B.  R. 
Co.,  39  N.  Y.  404;  Bell  V.  New  York  C.  & 
H.  R.  R.  Co.,  29  Hun  (N.  Y.)  560;  Davis  v. 
Mayor,  etc.,  of  N.  Y.,  14  N.  Y.  506. 

(2) not  recoverable. — A  railroad  em- 
bankment was  erected  in  the  middle  of 
Lewis  street,  Owenfeboro,  with  the  consent 
of  the  city,  leaving  a  passway  on  either  side 
from  six  to  thirteen  feet  wide,  exclusive  of 
tlie  sidewalk,  so  that  vehicles  meeting  could 
in  most  places  pass  without  difficulty.  Neltf, 
that-  it  was  not  such  an  appropriation  of 
the  street  as  gave  the  adjacent  lot  owners  a 
cause  of  action  against  the  company.  Cosl>y 
V.  Owensboro  &*  R.  R.  Co.,  10  Bush  (A/.) 
288. 

Where  a  company,  under  statutory  au- 
thority and  with  the  consent  of  the  muni- 
cipality, constructed  its  road  along  a  city 
street,  upon  an  embankment  above  the 
grade  of  the  street,  and  in  order  to  permit 
of  travel  'ipon  an  intersecting  street,  graticd 
it  up  to  t  .0  tracks — held,  that  the  owner  of 
a  lot  wl'.ch  abutted  upon  an  intersecting 
street,  but  not  upon  the  street  along  which 
the  railroad  was  constructed,  was  not  en- 
titled to  recover  from  the  company  dam- 
ages caused  by  the  elevation  of  the  roadway 
of  the  intersecting  street  in  front  of  his  lot; 
that  the  embankment  ujjon  which  the  rail- 
road tracks  were  laid,  having  been  erected 
under  lawful  authority,  was  not  a  nuisance, 
and  constituted  no  invasion  of  the  rights  of 
anyone  save  of  the  owners  of  lots  abutting 
on  the  street  along  which  it  was  erected ; 
and  that  the  grading  up  of  the  intersecting 
street  by  the  company  was  simply  the  per- 
formance of  a  duty  imposed  upon  it  by 
statute,  it  standing  in  the  place  of  the  high- 
way commissioners.     Kauenstein    v,    New 
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F^r^',  Z.  (5-  rr.  /?.  Co.,  136  N.  V.  528,  32 
^V.  E.  Rep.  1047,  49  A^.  Y.  S,R.  S93  ;  re%iers- 
ing  47  iV.  K  5.  R.  139,  19  yV.  K,  Supp.  833. 
— AuHKRiNG  TO  Otteiiot  V.  New  Vork,  L. 
&  W.  R.  Co..  28  N.  y.  S.  R.  483  ;  Conklin 
V.  New  York,  O.  &  \V.  R.  Co.,  102  N.  Y. 
107.  Exi'L.MNiN'c;  Rcininjj  v.  New  York, 
L.  &  W.  K.  Co.,  128  N.  Y.  157. 

The  charter  of  the  defendant  company 
only  required  it  to  make  compensation  for 
lands  wiiich  were  taken  for  railroad  pur- 
poses. Where,  in  constructing  its  road,  it 
raised  a  high  embankment  in  front  of  and 
adjacent  to  plaintiff's  house,  so  that  plainti 
could  not  pass  or  repass — held,  that  the 
company  could  not  be  liable  for  such  con- 
sequential damages  as  resulted  from  the  in- 
terference with  his  access.  Ricluirdson  v. 
Vermont  C.  K.  Co.,  25  Vt.  465. 

Where  the  company's  charter  only  re- 
quired it  to  compensate  the  owner  of  the 
lands  which  were  taken  for  railroad  pur- 
poses— /leld,  that  simply  the  affecting  of 
lands  injuriously  by  the  construction  of  an 
embankment  in  front  thereof,  is  not  a  tak- 
ing for  public  use  within  the  meaning  of  the 
Vermont  constitution,  and  that  the  company 
was  fully  justified,  under  the  authority  of 
its  charter,  in  building  its  road  in  a  reason- 
able manner,  and  could  not  be  subjected  to 
damages  resulting  to  persons  whose  lands 
had  not  been  taken  by  it  for  railroad  pur- 
poses. Richardson  V.  Vermont  C.  R.  Co.,  2^ 
Vt.  465. — Revikweu  in  Spencer  v.  Point 
Pleasant  &  C3.  R.  R.  Co.,  23  W.  Va.  406. 

2.  Liability  to  nbiittiii^-  ownci*  for 
injuries.* — (i)  Generally. — Damages  may 
be  recovered  for  the  entire  injury,  both 
present  and  prospective,  to  abutting  prop- 
erty by  a  railroad  embankment  in  a  street, 
and  the  recovery  is  not  limited  to  such 
damages  as  have  been  sustained  up  to  the 
commencement  of  the  'iction.  Highland 
.Ive.  &^  n.  R.  Co.  V.  Matthews,  (Ala.)  50 
Am.  &*  I'-»g.  R.  Cas.  220,  10  .So.  Rep.  267. 

It  was  proper  to  refuse  instructions  set- 
ting forth,  in  substance,  (i)  that  if  it  ap- 
pears that  the  making  of  a  certain  embank- 
ment was  warranted  and  necessary,  the 
same  being  done  carefully  and  in  a  work- 


*  Injuries  to  adjoining  land  by  raising  em- 
bankment. Pleading  authority  of  charter  as  a 
justification,  sec  52  Am.  &  Eno.  R.  Cas.  28, 
ti/is/r. 

Covenants  in  deed  conveying  riglit  of  way  re- 
leasing claim  for  damages  to  adjoining  land  by 
raising  embankment,  see  5a  Am.  &  Eng.  R. 
Cas.  27,  tthslr. 


manlike  manner,  actions  for  injuries  caused 
thereby  must  be  instituted  within  five  yea'-s, 
and  (2)  that  purchasers  of  the  land  so 
injured  take  the  same  in  its  depreciated 
condition,  and  without  any  right  of  action, 
as  they  ignored  the  (piestion  as  to  whether 
the  work  was  done  in  accordance  with  skil- 
ful engineering  and  proper  construction 
with  reference  to  tlie  rights  of  adjacent 
owners.  Ohio  &•  M.  R.  Co.  v.  Nitetzel,  43 
///.  .-///.  loS.— Quoting  Ohio  &  M.  R.  Co. 
V.  Ramey,  39  III.  A  pp.  409. 

A  C(mipany  is  liable  where,  after  the  pur- 
chase of  its  right  of  way,  adjoining  land 
beyond  the  limits  of  the  right  of  way  is 
upheaved  by  the  spread  of  an  embankment 
which  has  been  constructed  in  a  marshy 
place.  Roushlauge  v.  Chicago  &>  A.  R.  Co., 
33  Ant.  &•  E/ig.  R.  Cas.  142,  1 15  Ind.  106,  14 
IVest.  Rep.  853,  17  N.  E.  Refi.  198. 

If  a  company  in  making  an  approach  to 
its  road  erects  an  embankment  in  front  of 
the  property  of  an  abutting  owner,  to  his 
damage,  he  has  an  action,  for  the  approach 
is  a  part  of  the  railway.  Hitchcock  v.  Chi- 
cago, St.  P.  6-  A'.  C.  R.  Co.,  88  /o7va  242,  55 
A^.  IV.  Rep.  337. 

(2)  Aleasure  of  damages.  —  Where  the 
landowner  adjoining  a  street  along  which 
the  municipality  has  allowed  a  railioad 
company  to  construct  its  road  sues  the  city 
for  damages  to  his  land  by  reason  of  the 
construction  of  an  embankment  by  the 
company,  an  instruction  relating  to  the 
measure  of  damages  to  the  etTect  that  the 
measure  of  damages  was  the  diHcrence 
in  the  value  of  the  property  with  the  rail- 
road running  along  the  street  at  grade,  and 
otherwise  properly  constructed,  and  the 
value  after  the  embankment  was  made 
above  grade  in  the  manner  established  by 
the  evidence,  would  have  been  proper. 
Swenson  v.  Lexington,  69  Afo.  157.— Fol- 
lowing Tate  7'.  Missouri,  K.  &  T.  R.  Co.,  64 
Mo.  150. 

The  measure  of  damages  to  a  lot,  caused 
by  buildinr.j  an  embankment  in  the  street  in 
front  thereof,  is  the  difference  between  the 
market  value  <jf  the  property  immediately 
before  the  injury  occurred  and  its  value 
after  the  injury  is  completed.  Martin  v. 
Chicago,  S.  F.  &>  C.  R.  Co.,  47  Afo.  App.  452. 
—  FoLLOWKD  IN  Wallace  7A  Kansas  City  & 
S.  R.  Co.,  47  Mo.  App  491. 

(3)  Pennsylvania  Act  of  1849 — "  Efnlhink- 
w«//."— Under  the  I'a.  Act  of  1849,  §  10, 
making    railroads    liable    to    abutting   lot 
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owners  for  damages  from  any  "excavation 
or  embankment  "  made  in  a  street  in  con- 
structing a  railroad,  the  word  "  embaniv- 
nient  "  includes  ties  and  tilling.  Pittsburg, 
V.  c-  C.  R.  Co.  V.  Kose,  74  Pa.  HI.  362,  3  Am. 
Ky.  Kcp.  56,  6  Am.  Ky.  Rep.  343. 

The  Pennsylvania  K.  Co.  is  not  subject  to 
the  act  of  1S49,  providing,  inter  alia,  for 
damages  by  reason  of  any  excavation  or 
embankineiit  made  in  the  construction  of  a 
railroad.  Sitydi-r  v.  Pennsylvania  R.  Co.,  55 
J'a.  St.  340.— DisriNuuisHKi)  ix  Phillips 
V.  Dunkirk,  VV.  &  P.  R.  Co.,  7S  Pi«.  St.  177. 

a.  obstriief  iii{?  access  to  prem- 
ises.— (1)  Gent-rally. — An  embankment  of 
stone  and  earth  in  a  street  in  front  of  a  l<Jt, 
obstructing  ingress  and  egress  thereto,  is  a 
permanent  structure,  and  damages  for  such 
injury  are  original  and  may  at  once  be  esti- 
mated and  compensated,  and  the  evidence 
in  this  case  authorizes  its  submission  to  the 
jury.  Wallace  v.  Kansas  City  &^  S.  R.  Co., 
47  iMo.  App.  491.— Disrr  (JUIshing  Smith 
V.  Kansas  City.  St.  J.  &  C.  B.  R.  Co.,  98 
Mo.  20.  Following  Martin  v.  Chicago,  S. 
F.  iS:  C.  R.  Co.,  47  Mo.  App.  452. 

(2)  Company  liable. — The  owners  of  prop- 
erty abutting  on  a  street  in  which  a  com- 
pany has  constructed  an  embankment, 
thereby  obstructing  ingress  and  egress  to 
and  from  the  abutting  property,  may  main- 
tain an  action  at  law  to  recover  damages 
therefor.  Highland  Ave.  <S~»  /)'.  A'.  Co.  v. 
^lattltews,  {Ala.)  50  .,-////.  &^  P^»g-  R-  Cas. 
220,  10  So.  Rep.  267. 

A  company  which  builds  in  a  public  street 
an  elevated  embankment  for  its  roadbed,  so 
as  to  seriously  impair  and  obstruct  access 
to  plaintiff's  adjoining  property,  and  to  im- 
pair its  value,  is  not  ])rotectcd  from  respon- 
sibility by  showing  corporate  authority  for 
the  work.  GriJJin  v.  Shreveport  <S^  A.  R. 
Co.,  40  Aw.  &•  Eng.  R.  Cas.  295,  41  La. 
Ann.  tioS,  6  So.  Rep.  624. 

If  a  company  in  buikling  its  roadbed  ex- 
tends a  permanent  approach  thereto  in 
front  of  plaintiff's  lot,  destroying  egress  and 
ingress  from  and  to  the  street,  and  at  tlie 
s  unc  time  floods  plainiiff's  lot  i)y  means  of 
an  improper  culvert  under  its  embankment 
on  the  sof.Lli  of  said  lot,  plaintiff  can  re- 
cover for  both  the  temporary  and  perma- 
nent damages  in  the  same  action,  ll'allare 
V.  Kansas  City  &>  S.  R.  Co.,  47  A/o.  App. 
491.— Distinguishing  Flynt  v.  Chicago, 
H.  &  Q.  R.  Co.,  38  M<i.  App.  94. 

(3)  Company  not  liable, — Where  the  grade 


of  a  railroad  in  front  of  plaintiff's  property 
is  higher  than  that  of  the  street,  but  not  so 
high  as  to  make  an  embankment  obstruct- 
ing the  view  of  or  access  to  the  plaintiff's 
property,  and  the  grade  of  the  street  itself 
has  been  raised  "ntil  it  has  been  brought 
within  a  few  inches  of  the  plane  of  the  side- 
walk in  front  of  plaintiff's  store,  and  the 
street  has  been  improved  thereby  rather 
than  the  reverse,  the  company  is  not  liable 
to  plaintiff  in  compensaticju.  Jackson  v. 
Chicago,  S.  F.  &>  C.  R.  Co.,  43  Am.  &>  Eng, 
R.  Cas.  145,  41  Fed.  Rep.  656. 

Where  a  company's  embankment  does 
not  prevent  access  to  a  public  sewer  over 
which  it  is  constructed,  but  only  renders  it 
less  easy,  the  municipality  is  not  entitled  to 
compensation,  under  the  '  ids  Clauses 
Act  1845,  and  the  Railway.  Jlauses  Act 
1845.  for  the  extra  expense  incurred  in  re- 
pairing the  sewer  in  consequence  of  the 
embankment.  Birkenhead  v.  London  «S>»  N, 
W.  R.  Co.,  L.  R.  15  Q.  B.  D.  572.  55  L.J. 
Q.  B.  I).  48;  affirming  49/.  P.  135. 

4. flooding-  lands.*— (i)  Company 

liable.— II,  by  negligent  construction  of  em- 
bankment upon  its  right  of  way,  a  company 
obstructs  the  natural  flow  of  streams  or 
other  waters,  thus  causing  the  water  to  back 
1  pon  adjacent  lands,  to  their  detriment,  the 
company  is  responsible  to  the  landowner 
for  the  injury  thereby  done.  Louisville  &* 
N.  R.  Co.  v.  Mossinan,^  Tenn.  157,  id  S. 
IV.  Rep.  64. 

A  company,  in  the  construction  of  its 
road,  raised  a  solid  embankment  at  some 
distance  from  the  seashore.  At  the  time 
of  construction  its  engineer  was  informed 
that  if  the  embankment  was  made  solid  the 
waves  would,  during  wind  st(5rms  blowing 
towards  the  land,  be  carried  over  the  land 
lying  between  the  embankment  and  the 
shore,  and  that  the  water,  instead  of  flow- 
ing into  the  back  country,  which  was  at  a 
lower  level,  would  be  impeded  by  the  em- 
bankment, and  damage  would  consequently 
result  to  the  building  between  the  embaiik- 

*Sce  also  title  Fi.oodino  Lands. 

Li.iljility  of  company  for  Hooding  lands  by 
iMnbaiikiiifiits,  see  note,  47  .Am.  Rlp.  29f);  52 
Am.  &  Eno.  R.  Cas.  715,  abstr.;  34  hi.  156, 
abstr. 

Obstruction  of  watercourse  liy  extension  of 
etnlianUmcnt.  Contrii)Ulory  negligence,  see  52 
Am.  (S;  Enc.  R.  Cas.  714.  obsti-. 

Right  of  railroad  to  divert  watercourse  by 
conslriicting  cnibankiiients,  see  note,  20  Am,  & 
Eng.  R.  Cas,  120  ;  29  Id.  525,  abstr. 
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mcnt  and  the  sliorc.  After  the  construc- 
liun  of  the  embaiikineiU  a  wind  storm 
occurred,  during  which  the  water  was  car- 
ried over  the  hmd  as  far  as  tiie  enibaiik- 
iiieiit ;  and,  its  flow  bein^  impeded  tiiercby, 
it  was  dammed  back  U)  a  depth  of  four  or 
five  feet.  J/c'/J,  that  the  company  was  ha- 
bie  for  danKiLjes  caused  throu5,di  the  con- 
struciicjii  of  a  solid  instead  of  an  (jpen 
embankment.  Sa/'ine  &-'  E,  T.  R.  Co.  v. 
IVuud,  34  .hn.  &^  Eitt^.  K.  Cas.  190,  69  Tfx. 
679.  7  ^V.   ly.  Rep.  372. 

(2) for  lois  of  crops. — A  railroad  com- 
pany obstructing;  tlie  ditches  and  drains  of 
a  landowner,  causing  a  flooding  of  his 
lands  by  its  embankment,  is  liable  to  such 
owner  for  tlie  consequent  loss  of  crops. 
Payne  v.  Alort^ans  L.  6-«  T.  R.  &^  S.  Co.,  38 
La.  ^Inn.  164,  58  Am.  Rep.  174. 

(3)  for  failure  to  provide  against 

floods. — A  railroad  company  is  bound  to  so 
maintain  its  roadway,  including  an  embank- 
ment, as  to  permit  tlie  passage  of  an  amount 
of  surface  water  produced  by  ordinary  rain- 
fall, or  one  which  miglit  occur  in  the  partic- 
ular climate  and  country  where  the  embank- 
ment is  built.  Cornish  v.  Chicago,  B.  &•  Q, 
R.  Co.,  49  /o7va  378.  — Distinguished  in 
Drake  t'. Chicago,  R.I.  &  P.  R.Co.,  17  Am. 
&  Eng.  R.  Cas.  45,  63  Iowa  302,  50  Am.  Rep. 
746. 

The  true  test  in  determining  when  a  com- 
pany is  liable  for  damages,  whose  embank- 
ment and  culvert  are  so  constructed  over 
a  stream  that  injury  results  to  neighboring 
property  from  an  overflow,  is,  considering 
ail  the  circumstances,  and  especially  the  his- 
tory of  the  stream,  would  a  prudent  man 
liave  anticipated  such  a  flood  as  caused  the 
damage.''  if  not,  the  loss  will  be  deemed 
ilie  act  of  God,  for  which  no  action  lies. 
Cidf,  C.  &•  S.  F.  R.  Co.  V.  Poiiwruy,  30  Am. 
&^  Eng.  R.  Cas.  200,  67  Tex.  498,  3  S.  W. 
Rep.  722.— OuuTiNc;  Mayor,  etc.,  of  N.  Y. 
7'.  IJailey,  2  Den.  (N,  Y.)  433. 

Wliat  a  prudent  man  would  do  in  con- 
structing siicli  works  with  reference  to 
danger  to  liis  own  property  is  no  test  by 
whicli  to  determine  hability.  He  might  l)c 
wdling  to  lake  the  risk,  but  tliat  will  not 
excuse  him  for  taking  a  known  risk  which 
will  involve  the  destruction  of  his  neighbor. 
Gulf,  C.  &^  S.  F.  R.  Co.  v.  J'oinrroy,  30  ^Int. 
6^  Eng.  R.  Cas.  200,  67  Te.v.  498,  3  S.  W. 
Rep.  722. 

Wiien  a  company  erects  an  embankment 
(or  its  track  along  the  margin  of  a  river,  the 


accumulated  waters  of  which,  in  times  of 
flood,  had  previously  escaped  on  that  side, 
it  being  lower  than  tlie  other,  but  which 
thereafter,  and  because  of  the  embankment, 
overflowed  the  op,,  osite  side  more  than  it 
had  done  before,  and  tlius  injured  land  tiiere 
situate,  the  owner  has  a  right  of  action 
against  the  company ;  or,  if  by  the  erection 
of  such  embankment  the  river  was  deflected 
from  its  natural  course,  or  deposits  were 
made  therein  so  as  to  raise  its  bottom,  and 
from  either  of  tliese  causes  such  land  was 
injured  by  the  river,  when  swollen,  a  recov- 
ery may  be  had  for  tlie  damages  thereby 
occasioned.  O'Connellv.  F  st  Tenn.,  V.&* 
G.  R.  Co.,  48  Am.  &^  Eng  .  Cas.  61,  87  Ga. 
246,  13  S.  E.  Rip.  489.- Distinguishing 
Taylor  z/.  Fickas,  64  Ind.  167,  31  Am.  Rep. 
114;  Lamb  v.  Reclamation  Dist.  No.  108, 
73  Cal.  125,  14  Pac.  Rep.  625.  Exi'laimng 
Hoard  v.  Des  Moines,  62  Iowa  326,  17  N. 
W.  Rep.  527  ;  Moyer  v.  New  York  C.  &  H. 
R.  R.  Co.,  88  N.  Y.  351.  In  point,  Men- 
zies  z".  Breadalbane,  3  Bligh  414;  Lawrence 
V.  Great  Northern  R.  Co.,  4  Eng.  L.  &  Eq. 
265,  16  Q.  B.  643.  Overruling  McCor- 
mick  V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 
57  Mo.  433 ;  Shane  7'.  Kansas  City,  St.  J.  & 
C.  B.  R,  Co.,  71  Mo.  237,  36  Am.  Rep. 
480.  Quoting  Mason  7/.  Shrewsbury  &  H. 
R.  Co.,  L.  R.6  Q.  B.  581 ;  Pittsburg,  Ft.  W. 
&  C.  R.  Co.  V.  Gilleland,  56  Pa.  St.  452. 

(4) for  failure  to  provide  against  ex- 
traordinary floods.* — It  is  the  duty  of  a 
company  to  so  construct  and  maintain  em- 
bankments bordering  upon  a  watercourse, for 
its  tracks,  as  not  only  to  admit  the  flow  of 
water  in  the  stream  in  ordinary  floods,  but 
so  as  not  to  flood  the  lands  above  in  extraor- 
dinary rains,  such  as  may  be  anticipated 
by  prudent  persons.  Ohio  &^  M.  R.  Co.  v. 
Ramey,  139  ///.  9,  28  A'.  E.  Rep.  1087  ;  affirm- 
ing 39  ///.  App.  409. 

In  an  action  for  the  obstruction  of  the 
flow  of  water  by  an  embankment,  and  there- 
by overflowing  upper  lands,  the  question  will 
not  be  whether  defendant  has  sufliciciitly 
provided  for  the  escape  of  the  water  of 
ordinary  floods,  but,  has  it  provided  for  the 
escape  of  the  waters  of  such  unusual  or  ex- 
traordinary floods  as  it  should  have  antici- 
pated would  occur  in  the  future,  because 
they  had  occasionally  occurred  at  intervals. 


*  Washing  away  embankments  by  extranrdi* 
nary  Hoods,  see  note,  i2  Am.  &  Enu.  R.  Cas. 
196. 
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though  of  irregular  duration,  in  the  past? 
Onio iS^  M  R.  Co'y.  Ramey,  1 39  ///.  9,  28  N. 
h    Rfp    1087  ;  iijfirmini;  39  Jil.  App.  409. 

If  the  company  could  reasonably  have 
foreseen  tlie  likelihood  of  extraordinary 
freshets  and  could  reasonably  have  con- 
structed the  embankment  so  as  to  permit 
floods  to  pass  without  dama;^e  to  adjoining 
landowners,  it  was  its  duty  to  do  so;  but  if 
It  could  not  have  reasonably  anticipated 
Ireshets,  or  if  the  discharge  of  the  floods 
could  not  have  been  provided  for  by  the  ex- 
ercise of  reasonable  care,  there  was  no  duty 
upon  it  so  to  do.  Kansas  City,  Ft.  S.  &«• 
M.  R.  Co.  v.  Coo/.;  58  Am.  &•  £/{■;■.  R.  Cas. 
654,  57  ^Ir/c.  3S7,  21  .v.  lf\  Rep.  1066. 

(5)  Company  not  liable. — The  adjacent 
landowner,  whose  lands  have  been  over- 
flowed because  of  the  existence  of  a  railroad 
embankment,  cannot  maintain  an  action 
against  the  company  for  damages  occasioned 
thereby,  unless  such  embankment  has  been 
built,  or  its  condition  so  changed  or  modi- 
fied as  to  increase  the  dama,L;es  to  his  und, 
since  he  became  the  owner  thereof.  Chi- 
cago <S^  A.  R.  Co.  V.  Henneberry,  28  ///.  App. 
no.— Quoting  Toledo,  W.  &  W.  R.  Co.  v. 
Morgan,  72  III.  155. 

In  the  absence  of  negligence,  unskilful- 
ness,  or  mismanagement  in  the  construction 
of  an  embankment  for  its  roadbed  over  land 
tlirougli  which  there  is  no  natural  channel 
for  the  passage  of  water,  a  railroad,  having 
lawful  authority  to  construct  such  roadbed, 
is  not  liable  for  the  injury  done  by  the  em- 
bankment in  causing  water  to  overflow  the 
land  of  an  adjoining  proprietor.  Jones  v, 
St.  Louis,  I.  M.  &•  .S.  R.  Co.,  29  Ant.  "^  Eng, 
R.  Cas.  523,  ?,^  Afo.  151. — Ai'i'KoviNG  Ab- 
bott V.  Kansas  City,  St.  J.  &  C.  R.  R.  Co., 
S3  Mo.  271.  Foll()w;ng  Clark  V.  Hannibal 
&  St.  J.  R.  Co.,  36  Mo.  202. — Approvkd  in 
Moss  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  85  Mo. 
86. 

Under  the  Pa.  Act  of  Feb.  19,  1849,  giv- 
ing damages  to  abutting  lot  owners,  "  sus- 
tained by  reason  of  any  excavation  or  em- 
bankment made  in  the  construction  of  a 
railroad  "  in  front  of  a  lot  in  a  street — //eld, 
ill  a  proceeding  to  assess  damages,  that  a  lot 
owner  had  a  ri.^lit  to  compensation  for  dam- 
ages from  the  erection  of  an  embankment, 
but  not  for  damages  resulting  as  a  conse- 
quence of  such  embankment,  as  the  flooding 
of  the  lot.  New  Castle  &*  F.  A'.  Co.  v.  Me- 
Cl/esney,  85  Pa.  St.  522,  18  Am.  Ry.  Rep. 
518. 


(6)  Evidence —  Witnesses. — The  Pennsyl- 
vania Act  of   Feb.  19,  1849,  provided  that 

'whenever  any  company  sliould  locate  its 
road  upon  a  street,  ample  compensation 
should  be  paid  to  the  owners  of  lots  front- 
ing thereon  for  damages  sustained  by  rea- 
son of  an  embankment  erected  in  the  con- 
struction of  the  road.  The  defendant,  in 
building  its  road,  carried  it  across  a  street, 
thereby  impeding,  by  an  embankment  made, 
the  flow  of  a  natural  watercourse,  so  that 
plaintiff's  property  was  flooded.  Held,  that 
ao  far  as  the  property  was  damaged  by  the 
embankment  witliin  the  lines  of  the  street, 
compensation  should  be  allowed,  but  not  for 
the  consequences  produced  by  the  work  out- 
side of  these  lines.  New  Castle  (S-»  /'.  R, 
Co.  v.  McC/iesney,  85  Pa.  St.  522,  18  Am. 
Ry.  Rep.  518. 

And  in  such  a  case  evidence  of  a  depre- 
ciation of  the  value  of  such  abutting  lots, 
caused  by  the  operation  of  the  railroad,  was 
not  properly  admissible  in  estimating  tlie 
damages  for  the  embankment  constructed 
in  the  street.  A^e^u  Castle  &*  F.  R.  Co.  v. 
McChesney,  85  Pa.  St.  522,  i8  Am.  Ry.  Rep. 
518. 

The  issue  in  a  given  case  being  as  to 
whether  a  railroad  embankment  caused  an 
obstruction  to  the  flow  of  water  in  conse- 
quence of  which  certain  lands  of  the  party 
bringing  the  action  were  flooded,  one  of  his 
witnesses  should  not  be  asked  upon  cross- 
examination  as  to  his  opinion  whether  such 
lands  would  have  been  flooded  if  there  had 
been  no  deposit  of  di'bris  brought  down  by 
a  certain  stream,  such  question  being  irrele- 
vant and  improper  cross-examination.  Oliio 
&>  M.  R.  Co.  v.  Nuet::el,  43  ///.  App.  108.— 
Quoting  Ohio  &  M.  R.  Co.  v.  Elliott,  34 
111.  App.  592. 

(7)  Instructions. — In  an  action  to  recover 
damages  to  land  by  the  construction  of  an 
embankment  across  a  stream  without  suffi- 
cient openings  to  let  the  water  pass  through 
the  same,  it  is  not  error  to  instruct  the  jury 
that  it  is  the  duty  of  a  raihv  .y  company  to 
so  construct  and  maintain  its  road  across 
streams  and  natural  watercourses  as  not  to 
inflict  injury  upon  adjacent  landn.  0/iio  &> 
M.  R.  Co.  V.  Thillman,  i^-^  III.  12;',  32  N. 
E.  Rep.  529. 

A  charge  was  given  to  the  effect  tliat  the 
defendant  company  "would  not  be  liable 
for  damages  arising  from  an  extraordinary 
or  unusual  rise  or  overflow  of  water,  such 
as  could  not  be  foreseen  or  anticipated  by 
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the  use  of  the  great  care,  skill,  and  caution 
in  the  construction  of  its  roaflbed."  /A'A/, 
that  the  defendant  having  failed  to  asU  a 
charge  to  the  elTect  that  a  less  degree  of 
care  would  have  relieved  it  from  liability, 
there  was  no  error.  Sahiuc  &^  E.  T,  K. 
Co.  V.  Jl'chhf,  i\Aiii.  &>  Ji>ij;.  A\  Cas.  190, 
69  Tex.  679,  7  S.   IV.  Rep.  372. 

(8}  (2uestiomof fact  for  t/ie jury.— Where. 
there  is  evidence  of  injury  by  water  coming 
from  several  ditTercnt  causes  and  all  creat- 
ing damage,  the  jury  must  be  left  to  decide 
as  best  they  may  from  the  evidence  how 
much  of  the  whole  damages  was  caused  by 
a  railroad  company  filling  a  trestle  across  a 
oranch  of  a  creek.  0/n'o  &•  M.  R.  Co.  v. 
Combs,  142  ///.  187,  31  N.E.Rep.  598;  af- 
firviing  43  ///.  App.  1 1 9. 

In  an  action  for  damages  caused  by  an 
embankment  across  a  watercourse  without 
sutFicient  openings  for  the  passage  of  the 
water,  it  is  a  question  of  fact  whether  the 
damage  is  due  to  such  extraordinary  floods 
as  ordinary  prudence  could  have  anticipated, 
or  yliolly  to  the  defective  construction  of 
the  embankment,  or  to  both  causes.  Ohio 
£-»  M.  R.  Co.  v.  Tlitllman,  143  ///.  127,  32 
A'.  E.  Rep.  529. 

(9)  Damages — Damnum  absque  injuria. 
— In  adjusting  the  grade  of  the  railroad  the 
Louisville  &  N.  R.  Co.  made  an  embank- 
ment about  six  feet  high  across  Main  street 
in  B.  This  necessitated  a  corresponding 
elevation  in  the  grade  of  that  street  oppo- 
site plaintiff's  lot.  At  the  instance  of  the 
municipality,  and  for  the  convenience  of 
the  citizens,  that  extension  of  the  embank- 
n  ent  was  constructed  by  the  railroad  com- 
pany as  desired.  Before  the  extension 
plaintiffs  lot  was  higher  than  the  level  of 
that  street,  and  the  elevation  of  the  track 
of  the  railroad  with  its  culvert  would  not 
have  obstructed  the  flow  of  the  water  from 
the  lot  to  a  sink  below  and  across  the  street. 
But  the  extended  embankment,  with  its 
two  culverts,  occasionally  obstructs  the 
flow  so  much  as  by  stagnation  or  refluence 
to  flood  a  portion  of  plaintilT's  lot,  and  not 
only  injure  its  grass  and  its  flowers,  but 
annoy  its  occupants,  and  subject  them  and 
their  visjtors  to  inconvenience.  For  that 
imputed  wrong  the  plaintiff  obtained  a  ver- 
dict for  five  hundred  dollars,  and  the  circuit 
co'irt  properly  remitted  one  third  and  ren- 
dered judgment  for  the  residue.  Louisville 
&•  N.  R.  Co.  v.  Hoiige,  6  Bush  {Ky.)  141.— 


Distinguished  in  Newport  &  C.  Bridge 
Co.  V.  Foote,  9  Bush  (Ky.)  264. 

Damages  to  land  caused  by  a  levee  sev- 
eral years  after  its  erection,  on  land  on  the 
opposite  bank  of  the  river,  and  two  miles 
farther  down  the  stream,  are  daiiinum  ab- 
sque injuria.  Lamb  v.  Reclamation  Dist. 
No.    108,   73    Cat.    125.— DiSTlNGUISHKl)    IN 

O'Connell  v.  East  Tenn.,  V.  &  G.  R.  Co.,  87 
Ga.  246. 
5.  AVIieii  doomed  a  nuisaiioc* — (i) 

Generally. —  An  embankment  constructed 
by  a  company  with  proper  care  and  skill, 
after  it  has  complied  with  statutory  pro- 
visions, and  has  obtained  the  right  of  way 
through  the  lands,  is  not  a  nuisance ;  but 
if  it  is  constructed  along  a  highway,  not 
within  the  corporate  limits  of  any  city  or 
town,  and  which  has  not  been  declared  a 
public  road  by  the  county  commissioner, 
but  in  which  private  rightsor  interests  have 
been  acquired  by  individuals,  it  is  unlawful 
as  to  them,  unless  their  consent  is  first  ob- 
tained, and  may  be  a  nuisance.  Evans  v. 
Savannah  &^  IV.  R.  Co.,  90  Ala.  54,  7  So. 
Liep.  758. 

An  embankment  and  culvert  upon  the 
right  of  way,  although  defectively  built,  do 
not  constitute  a  nuisance.  They  may  be- 
come a  nuisance  by  diverting  water  from 
rainfall  from  its  usual  flow.  Each  particu- 
lar overflow  causing  injury  would  be  a  cause 
of  action,  and  barred  by  limitation  running 
from  its  date.  Austin  Ss^  N.  W.  R.  Co.  v. 
Anderson,  79  Tex.  427,  15  S.  IV.  Rep.  484. — 
Reviewing  Powers  v.  Council  BlulTs,  45 
Iowa  652. — Followed  in  Clark  v.  Dyer, 
81  Tex.  339. 

(2)  Damages. — In  an  action  for  damages 
for  a  continuing  nuisance  arising  from  the 
construction  of  a  railroad  i^mbankment  in 
a  public  direct  in  front  of  private  premises, 
the  recovery  is  lin'ited  to  such  damages  as 
the  plaintiff  may  iiavc  sustained  previous 
to  the  commencement  of  his  action.  Uline 
V.  A'ew  York  C.  &^  H.  R.  R.  Co.,  2}  Am.  (S- 
Eng.  R.  Cas.  3,  101  A'.  V.  98,  4  A'.  /:.  Rep. 
536  ;  reversing  31 II un  85.— Applying  Cum- 
berland &  O.  Canal  Corp.  ?'.  Hitchings,  65 
Me.  140;  Thompson  v.  Morris  C.  &  B.  Co., 
17  N.  J.  L.  480;  Greene  71.  New  York  C.  & 
H.  R.  R.  Co.,  65  How.  Pr.  (N.  Y.)  154; 
Taylor  v.  Metropolitan  El.  R.  Co.,  18  J.  & 


*  Nuisance  caused  by  embankment  in  higliway. 
Damnpes  for  depreciation  of  property,  see  46 
Am.  &  E.su.  R.  Cas.  51,  abstr. 
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S.  311 ;  Durj'ca  %>.  Mayor,  etc.,  of  N.  Y.,  26 
Hun  120;  McKeon  f.  See,  4  Robt.  (N.  Y.) 
449.  DiSTiNGUisHiNC  Beckett  7/.  Midland 
K.  Co.,  L.  K.  3  C.  P.  82  ;  North  Vernon  v. 
Vocij;ler,  103  Ind.  31.4.  Foi.l.owixc;  Malion 
V.  New  York  C.  R.  Co.,  24  N.  Y.  658.  Ovkr- 
RUI.ING  Fletcher  71.  Auburn  &  S.  R.  Co.,  25 
Wend.  (N.  Y.)  462.  Rkconcimng  Hen- 
derson V.  New  York  C.  R.  Co.,  78  N.  Y. 
423.  Rkvikwinc;  Anderson,  L.  &  St.  L.  R. 
Co.  V.  Kernodle,  ,4  Ind.  314;  Harrington 
V.  St.  Paul  &  S.  C.  R.  Co.,  17  Minn.  215, 
A'lams  %>.  Hastings  &  D.  R.  Co.,  18  Minn. 
260;  Ford  z^.  Ciiicago  li  N.  W.  R.  Co.,  14 
Wis.  609 ;  Carl  v.  Sheboygan  &  F.  du  L.  R. 
Co.,  46  Wis.  625  ;  Blesch  v.  Chicago  &  N.  W. 
R.  Co.,  43  Wis.  1S3;  Plate  v.  New  York 
C.  R.  Co.,  37  N.  Y.  472- 

A  companv  creating  a  nuisance  by  per- 
mitting water  to  stand  on  its  right  of  way 
which  would  have  passed  off  but  for  an 
embankment  and  excavation  made  by  it,  is 
liable  for  any  injury  resulting  directly  there- 
from, including  loss  of  service  of  minor 
children  of  the  plaintiff,  brought  about  by 
sickness  caused  by  the  nuisance,  as  also  for 
expenses  necessarily  incurred  by  sickness 
so  caused.  Lockctt  v.  Ft.  Worth  &•  K. 
G.  R.  Co.,  78  Tex.  211.  14  A'.  W.  Rep. 
564. 

i\.  Wreck  caused  by  eiiibniikinent 
Kiviii;;  way  to  a  Hood. — The  fact  that  a 
person  was  injured  on  a  railroad  does  not 
necessarily  raise  the  presuinj)tion  that  the 
company  was  negligent;  but  where  the 
facts  and  circumstances  surrounding  the 
accident  show  that  it  happened  from  a 
great  washing  away  of  the  road  occasioned 
by  the  pressure  of  water  against  an  embank- 
ment, which  had  been  built  by  the  com- 
])any,  the  presumption  of  negligence  arises 
and  the  company  has  a  burden  of  proof  to 
rebut  it.  Brehin  v.  Great  Western  R.  Co., 
34  Rar/>.  (A\  V.)  256.— Quoting  Holbrook 
7'.  Uiica  &  S.  R.  Co.,  12  N.  Y.  236.  Rk- 
vikwinc Curtis  7'.  Rochester  &  S.  R.  Co., 
18  N.  V.  534;  Johnson  ta  Hudson  River 
R.  Co.,  20  N.  Y.  65.— Ari'LiKi)  in  Kansas 
Pac.  R.  Co.  V.  Miller,  2  Colo.  442. 

Ii  such  a  case,  to  remove  the  presump- 
tion of  negligence,  the  company  must  show 
clearly  that  the  defect  in  the  embankment 
war.  due  to  causes  involving  no  fault  or 
culpability  on  its  part,  such  as  the  hidden 
forces  of  nature,  acts  of  God,  or  vt's  major, 
against  which  no  care  or  precaution  on  the 
part  of  the  company  could  have  availed. 


Brehm  v.  Great  Western  R.  Co.,  34  Barb. 
(X.   V.)  256. 

And  whether,  in  such  a  case,  the  com- 
pany has  succeeded  in  rebutting  the  pre- 
sumption of  negligence  raised  by  tiie  cir- 
cumstances of  the  case,  is  a  tiucstion  (,f  fact 
for  the  determin;'*^^ion  of  the  jury.  Brehm  v. 
Great  Western  R.  Co.,  34  />ar/'.  (.V.   ]'.)  256. 

In  an  action  for  personal  injurv  resulting 
from  the  wasliing  away  of  an  embankment, 
the  judge  is  not  bound  to  charge  that  if  the 
company  employed  proper  persons  to  cpn- 
struct  and  protect  the  embankment  and 
they  were  guilty  of  no  negligence  in  the 
performance  of  their  duties,  the  plaintiff 
could  not  recover,  there  being  no  such 
ground  of  exemption  known  to  the  law, 
Brehm  v.  Great  J  Tester  n  R.  Co.,  34  Barb. 
(N.  ]'.)  256.  —  Fcji.LowiNG  Hegeman  v. 
Western  R.  Corp.,  13  N.  Y.  9. 

To  allow  a  break  in  the  embankment  of  a 
railroad,  caused  by  a  storrn  and  unprece- 
dented freshet,  to  remain  open  for  ten 
hours,  without  some  one  stationed  at  or 
near  the  place  to  warn  passing  trains  of  the 
danger,  is  negligence  which  nothing  can  ex- 
cuse. Hardy  v.  North  Carolina  C.  R.  Co., 
Ti,N.  Car.  734,  13  Am.  Ry.  Rep.  121.— RE- 
VIEWED IN  Sellars?/.  Richmond  &  D.  R.  Co., 
25  Am.  &  Eng.  R.  Cas.  451,  94  N.  Car.  654. 

Where  a  wreck  is  sought  to  be  excused, 
when  caused  by  the  embankment  giving 
way  to  a  flood  of  water,  by  showing  that  the 
flood  resulted  from  an  unusual  rainfall,  it  is 
for  the  jury  to  settle  the  matter  in  view  of 
all  the  evidence,  and  to  determine  whether 
the  railway  was  so  constructed  as,  in  the 
light  of  known  and  ascertainable  facts,  it 
ought  to  have  been.  Te.xas  i5-»  P.  R.  Co.  v. 
Barron,  78  Tex.  421,  14  .S.   W.  Rep.  698. 

Proof  that  a  passenger  is  injured  by  rea- 
son of  part  of  an  embankment  beingwas4ied 
away,  which  was  sf)  construcied  as  not  to 
resist  the  action  of  water,  is  sufficient  to 
render  the  company  liable.  Kansas  Pac.  R. 
Co.  v.  Liindin,  3  Colo.  94. 

Nor  will  the  company  be  relieved  of  lia- 
bility by  the  fact  that  the  road  was  con- 
structed under  the  supervision  of  a  com- 
petent engineer.  Philadelphia  &••  R.  R.  Co. 
V.  Anderson,  6  Am.  iS-»  I'^'ig-  A'.  Cas.  407,  94 
Pa.  St.  351,  39  Am.  Rep.  787. 

The  failure  to  so  construct  the  banks  of 
its  cuts  that  they  will  not  slide  by  reason  of 
the  action  of  ordinary  causes  and  to  care- 
fully inspect  them  is  negligence  which  en- 
tails liabiliiy  upon  the  compmy  for  injuries 
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to  passengers  caused  l)y  the  l)anks  f^iving 
way.  Gli-fson  v.  Vtij^tnta  Midland  R.  Co., 
47  .Im.  &*  Eii}^.  R.  Cas.  513,  140  {/.  S.  435, 
1 1  Si//>.  Ct.  Rep.  S59. 

7.  Injuries  to  persons  traveling  on. 
— Plaintill  was  driving  along  an  embank- 
ment, upon  one  of  defendant's  streets  in  a 
t()[)  bug<,'y  wagon,  and  approaching  a  rail- 
road crossing;  the  edge  of  the  embank- 
ment had  been  guarded  by  a  railing,  but  for 
a  si)ace  of  aijout  eleven  feet  the  railing  was 
gone,  anil  defendant  had  negligently  omitted 
to  icplacc  it.  PlaintifT,  seeing  a  train  ap- 
proaching and  seeing  the  railing  at  his 
right,  backed  his  wagon  to  the  right  in 
order  to  turn  his  horse  away  from  the  train  ; 
the  w'lgon  went  through  the  open  space  and 
down  the  embankment,  seriously  injuring 
the  plaintitT.  .  The  top  of  his  wagon  was  up 
and  |)revented  his  seeing  the  defect  in  the 
rail  where  he  sat ;  he  could  have  done  so, 
however,  by  turning  his  head  and  looking 
out  of  the  back  of  his  wagon,  or  by 
putting  his  head  out  at  the  right  side. 
In  an  action  to  recover  damages  for 
the  injury  —  held,  that  plaintifl's  '-lilure 
to  look  back  to  see  if  the  railing  was 
perfect  was  not  contributory  negligence /^r 
se,  but  presented  a  question  for  the  jury. 
The  degree  of  care  and  watchfulness  in  such 
case  is  not  the  same  as  that  required  of  a 
traveler  about  to  cross  a  railroad  track. 
Gillespie  v.  Kewhurgh,  54  N.  V.  468.— Dis- 
tinguishing Davis  7/.  New  York  C.  &  H.  R. 
R.  Co.,  47  N.  Y.  400 ;  Wilcox  v.  Rome,  W. 
&  O.  R.  Co.,  39  N.  Y.  358;  Ernst  v.  Hudson 
River  R.  Co.,  35  N.  Y.  9;  Gonzales  v.  New 
York  &  H.  R.  Co..  38  N.  Y.  440. 
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I.  GENERAL  NATURE  OF  THE  RIGHT.* 

1.  The  power  generally  coii.sid- 
ered.— The  power  to  exercise  the  right  of 
eminent  domain  embraces  all  cases  where, 
by  the  authority  of  the  state  and  {or  the 
public  good,  the  property  of  the  individual 
{•3  taken,  without  his  consent,  for  the  pur- 
pose of  being  devoted  to  some  particular 
use,  either  by  the  state,  in  its  sovereign 
capacity,  or  by  a  corporation,  public  or 
private,  or  by  a  private  citizen  to  whom 
such  right  has  been  granted  by  the  state. 
Consumers'  Gas  Trust  Co.  v.  Harless,  131 
Ind.  446,  29  N.  E.  Rep.  1062. 

There  is  no  mode  of  acquiring  the  right 
to  this  use  and  occupation  of  the  land  of 
another,  against  iiis  will,  except  by  condem- 
nation under  the  authority  given  by  statute. 
Baltimore  Belt  R.  Co.  v.  Lee,  75  Rid.  596, 
23  Atl.  Rep.  901. 

The  proposition  that  a  railroad  compimy 
may  build  upon  the  land  of  one  who  does 
not  object,  and  thereby  secure  the  right  of 
way,  subject  only  to  liability  to  his  claim 
for  damages,  does  not  obtain  in  Mississippi. 
The  only  proper  method  of  securing  a  right 
of  way  is  by  grant  from  the  owner,  by  con- 
demnation proceedings,  or  by  the  statute  of 
limitations.  Beck  v.  Louisville,  N.  O.  &^  T. 
R.  Co.,  65  Miss.  172,  3  So.  Rep.  252. 

The  legislative  authority  cannot  reach 
the  life,  liberty,  and  property  of  the  indi- 
vidual, except  when  he  is  convicted  of 
crime,  or  when  the  sacrifice  of  his  property 
is  demanded  by  a  just  regard  for  the  public 
welfare.  Atchison  &^  A^.  R.  Co.  v.  Baty,  6 
N^eb.  37,  1 5  Am.  Ry.  Rep.  63. 

The  right  of  passage  which  a  railroad 
corporation  acquires  across  land  is  an  in- 

*  Eminent  domain,  its  nature,  and  when  may 
be  exercised,  generally,  see  note,  2  L.  R.  A.  680. 

Nature  ot  the  right.  Public  use,  see  note,  36 
Am.  &  Eng.  R.  Cas.  551. 

Right  of  eminent  domain,  in  general,  includ- 
ing compensation  to  owner,  and  what  property 
may  be  taken,  see  note,  13  L.  R,  A.  431. 
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terest  in  the  land,  and  must  be  acquired  by 
private  purcliase,  or  under  the  rif;lit  of  emi- 
nent domain  vested  in  it  by  the  state.  East 
Pa.  A'.  Co.  V.  SclwUeubcrgcr,  54  Pa.  St.  144. 
The  rigiit  to  appropriate  private  property 
to  public  use  is  the  rlyht  of  eminent  do- 
main, and  lies  dormant  in  the  state  until 
IcL^islative  action  points  out  the  occasion i, 
the  mf)des,  the  conditions  and  the  agencies 
fi)r  its  appropriation  ;  and  a  legislative  act 
declaring  the  necessity  for  such  appropria- 
tion being  the  customary  mode  of  deter- 
mining that  fact,  must  be  held  for  this  pur- 
pose the  'aw  of  the  land,  and  no  further 
finding  or  adjudication  is  essential  unless  it 
h  •  "-equired  expressly  by  ihc  constitution  of 
the  state.  Alexandria  &^  F.  R.  Co.  v.  Alex- 
andria &*  W.  R.  Co.,  10  Am.  6^  Eng.  R. 
Cas.  23,  75  Va.  780. 

2.  Extent  of  the  rifjht— Legislative 
discretion.* — The  sovereign  power  which 
possesses  this  right  of  condemning  private 
property  is  the  same  as  the  law-making 
power.  It  resides  in  the  people,  who  have 
transferred  its  exercise  to  their  representa- 
tives, under  such  restrictions  as  are  im- 
posed by  the  constitution.  Aldridge  v. 
Tiisciimbia,  C.  &^  D.  R.  Co.,  2  Stew.  Sr-  P. 
{Ala.)  199.— Followed  in  Davis  v.  Tus- 
cumbia,  C.  &  D.  R.  Co.,  4  Stew.  &  P.  421. 

The  extent  to  which  the  right  of  eminent 
domain  may  be  exercised  rests  in  the  ..is- 
cretion  of  the  legislature,  subject  to  the 
constitutional  provisions  that  it  can  only  be 
invoked  for  public  uses  and  when  required 
by  the  public  necessity,  and  that  compen- 
sation nmst  be  m:\de.  Johnson  \.Joliet  -S^ 
C.  R.  Co..  23  ///.  202. 

The  time,  manner,  and  occasion  of  the 
exercise  of  the  right  of  eminent  domain 
are  wholly  in  the  control  and  discretion  of 
the  legislature  except  as  it  is  restrained  by 
the  constitution  of  the  state.  Consumers' 
Gas  Trust  Co.  v.  Harless,  131  Ind.  446,  29 
N.  E.  Rep.  1062. 

3.  Courts  cannot  review  the  neces- 
sity or  expediency  of  its  exercise. — 
Courts  have  the  riglit  to  determine  whether 
the  use  to  which  private  property  is  pro- 
posed to  be  appropriated  is  public  in  its 
nature  or  not ;  but  when  the  use  is  public, 
the  judiciary  cannot  inquire  into  the  neces- 
sity or  propriety  of  exercising  the  right  of 
eminent  domain.  That  right  is  political  in 
its  nature ;  and  to  determine  when  it  shall 

*  See  also  post,  50. 


be  exercised  belongs  exclusively  to  the  leg- 
islative branch  of  the  government.  C/ti- 
cago,  R.  I.  &^  P.  R.  Co.  V.  Lake,  71  ///.  333. 
— Quoting  Swan  ?'.  Williams,  2  Mich.  437. 
— Kkvif.wkd  in  Centnu  R.  Co,  ?',  Pennsyl- 
vania R.  Co.,  31  N.  J.  Eq.  475. — State  v. 
A^'if'f',  39  Minn.  65,  38  X.  IV.  Re/>.  926. 
Bloonifietd  e-'  A'.  Nat.  Gas  Light  Co.  v.  Rich- 
ardson, 63  lhiri>  A'.  Y.)  437.  O'Hare  v. 
Chicago,  M.  &*  A'.  R.  Co.,  139  ///.  151,  28  iV. 
E.  Rep.  923.  Illinois  C.  R.  Co.  v.  Chicago, 
51  Aw.  &*  ''i!g.  R.  ('as.  528,  '.11  ///.  386,  30 
j\'.  E.  Re  I  1044.  Concord  R.  Co.  v.  Greely, 
\7  X.  //.  47. 

And  when  the  p'.'ver  has  been  delegated 
to  a  corporation .  its  exercise,  within  the 
scope  and  for  the  uses  and  purposes  named 
in  the  legislative  grant,  will  not  be  a  proper 
subject  for  judicial  interfercn,  '  or  control, 
unless  to  prevent  a  clear  abuse  of  power. 
Chicago  (Sm  E.  /.  R.  Co.  v.  H'iltse,  24  ^'nt.  &* 
Eng.  R.  Cas.  261,  116  ///.  449.  6  A'.  E.  Rep. 
49.— .Applied  in  Chicago,  R.  I.  &  P.  R.Co. 
V.  Chicago,  143  111.  641.  Distinguishkd 
IN  ikown  V.  Calumet  River  R.  Co.,  125  111. 
600,  15  West.  Rep.  556,  18  N.  E.  Rep.  283. 

The  right  of  eminent  domain  is  to  be  ex- 
ercised only  where  public  necessity  or  con- 
venience requires  it;  but  where  such  neces- 
sity or  convenience  is  declared  by  the  repre- 
sentative of  the  sovereign — the  legislature  - 
courts  cannot  question  the  wisdom  of  such 
declaration.  Consumers'  Gas  Trust  Co.  v. 
Harless,  131  Ind.  446,  29  A^  E.  Rep.  1062. 

But  when  the  sovereign  power  attaches 
conditions  to  the  exercise  of  the  right  of 
eminent  domain,  the  inquiry  whether  the 
conditions  have  been  observed  is  ?  matter 
of  judicial  cognizance.  Baltimore  Sr'  O.  R. 
Co.  V.  Pittsburg,  W.  &-  A'.  R.  Co.,  10  Am. 
&^  Eng.  R.  Cas.  444.  17  JV.  I 'a.  Si2.— 
Quoting  Milwaukee  &  St.  P.  R.  Co.  v. 
Faribault,  23  Minn.  167;  North  Mo.  R.  Co. 
V.  Gott,  25  Mo.  540. 

Whether  private  property  should  be  taken 
for  the  direct  and  immediate  use  of  the 
public  is  a  question  for  the  legislature  to 
determine,  and  when  so  taken  and  used  the 
title  of  the  property  condemned  is  not 
transferred  to  a  private  individual  or  corpo- 
ration, but  remains  in  the  public  directly. 
The  courts  cannot  sit  in  judgment  upon 
the  public  exigencies  which  demand  this 
exercise  of  the  right  of  eminent  domain, 
this  being  in  such  case  solely  a  question  for 
the  legislature.  Varncr  v.  Martin,  21  IV, 
I'a.  534. 
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4.  Hardship  to  individuals  no  rea- 
son   lor    interference    by   courts. — 

When  a  case  is  brought  witliin  the  legiti- 
mate exercise  of  the  power,  the  considera- 
tion that  such  exercise  will  be  attended 
with  extreme  inconvenience  and  hardship 
to  inflividiials  is  not  entitled  to  any  weight ; 
where  a  ck-ar  right  to  the  exercise  of  the 
power  is  shown  it  is  the  duty  of  the  courts 
to  authorize  it.  /«  re  New  York  C.  <S^  N. 
A'.  A\  Co.,  77  ^V.  V.  248;  affirming  (?)  6 
Hun  149. 

Tlie  ri:^lit  to  take  land  under  the  power 
of  eminent  domain  is  not  restricted  by  any 
(iisai)ilities  of  the  owner.  East  Tenn.  &»  V. 
R.  Co.  V.  Love,  3  Head  {Tenn.)  63. 

11.  CONSTITUTIONAL  PEOVISIONS.* 

5.  Alabama.  —  The  constitution  does 
not  prohibit  the  condemnation  of  private 
property  by  the  government,  for  the  public 
benefit,  if  compensation  be  made  to  the 
owner  thereof.  Aldridge  v.  Tnscumbia,  C. 
&^  n.  K.  Co.,  2  Ste7u.  &^  P.  {Ala.)  199. 

It  is  not  essential  to  the  exercise  of  this 
])()\vcr  that  the  property  so  condemned 
should  be  in  the  continued  occupation  of 
the  government  or  its  agent.  Aldridge  v. 
Tuscumbia,  C.  <S-  D.  A\  Co.,  2  Stew.  &^  P. 
{A/ii.)  199. 

<>.  Arlcansas.—  A  constitutional  pro- 
vision, art.  12,  §  9,  that  compensation  for 
land  taken  for  public  use  shall  be  ascer- 
tained by  jury,  refers  only  to  the  final  as- 
sessment of  compensation,  and  does  not 
prohibit  the  legislature  from  prescribing  a 
different  method  for  ascertaining  the 
amount  to  be  deposited  as  security  pending 
proceedings  to  condemn.  Ex  fart  e  Reyn- 
olds, 44  Am.  6-  Eng.  R.  Cos.  60,  52  ArL  330, 
12  S.  IV.  Rep.  570.— Quoting  Reckner 
V.  Warner,  22  Ohio  St.  275.  Reviewing 
Wagner  V.  Railway  Co.,  38  Ohio  St.  32. 

7.  Colorado.— The  right  of  eminent 
domain  is  an  exercise  of  sovereign  power, 
generally  conferred  by  legislative  enact- 
ment; yet  a  constitutional  provision  that  in 
express  terms  affirmatively  confers  the  right 
for  particular  purposes  is  likewise  an  ex- 
pression of  the  sovereign  will,  and  grants 
the  right  as  effectually  as  if  expressed  by 
legislative  enactment,  and  can  be  enforced 

*  The  words  "damaged  "  and  "  injury  "  in 
constitutional  provisions,  construed,  see  note,  3 

L.  R.  A.  247- 

Spi;ciai  constitutional  provisions,  see  note,  43 
Am.  &  Eng.  R.  Cas.  418.    -See  also  post,  371. 


when  such  grant  is  supplemented  by  an  act 
of  the  legislature  providing  the  means  for 
its  exercise.  Lamborn  v.  Bell,  18  Colo.  346, 
32  Pac.  Rep.  989. 

Under  art.  11,  §  15,  of  the  constitution, 
private  property  must  be  taken,  or  private 
property  must  be  damaged,  before  a  cause 
of  action  arises.  The  damage  must  be  to 
the  property  or  its  appurtenances,  or  it 
must  affect  some  right  or  interest  which  the 
owner  enjoys  in  connection  with  the  prop- 
erty not  shared  or  enjoyed  by  the  public 
generally.  Gilbert  v.  Greeley,  S.  L.  &'  P.  R. 
Co.,  40  Ant.  &^  Eng.  R.  Cas.  300,  13  Colo. 
501,  22  Pae.  Rep.  814. 

8.  Delaware.  —The  only  limitation 
upon  the  exercise  of  the  power  of  the  state 
to  take  or  authorize  the  taking  of  private 
p.operty  for  public  use  is  that  contained  in 
the  constitution  of  the  state.  Wilson  v. 
Baltimore  &>  P.  R.  Co.,  5  Del.  C/i.  524. 

The  only  restraint  prescribed  thereby 
upon  the  taking  of  private  property  for  pub- 
lic use,  against  the  owner's  will,  is  that 
compensation  shall  be  made  for  the  taking 
(art.  I,  §  8),  and  the  provisions  of  art.  i,§?  7 
and  9,  in  relation  to  "  the  law  of  the  land  " 
and  "  the  due  course  of  law,"  do  not  apply. 
Wilson  v.  Baltimore  &•  P.  R.  Co.,  5  Del.  Ch. 
52^ 

Nor  does  the  fourteenth  amendment  to 
the  U.  S.  constitution  apply  to  the  exercise 
of  the  right  of  eminent  domain.  Wilson  v. 
Baltimore  &■'  P.  R.  Co.,  5  Del.  Ch.  524. 

9.  Illinois.— The  13th  section  of  the 
bill  of  rights  of  the  constitution  of  1870, 
placing  restrictions  upon  the  exercise  of  the 
right  of  eminent  domain,  is  not  merely 
prospective  in  its  effect,  but  operated  in 
presenti,  without  legislative  action.  People 
ex  rel.  v.  McRoberts,  62  ///.  38.  7  Am.  Ry. 
Rep.  445. 

10.  Kansas. — The  constitutional  guar- 
anty that  the  right  of  trial  by  jury  shall  be 
inviolate  imposes  no  restriction  on  the  ex- 
ercise of  eminent  domain.  Central  Branch 
U.  P.  R.  Co.  V.  Atchison,  T.  &*  S.  F.  R.  Co., 
10  Am.  &*  Eng.  R.  Cas.  528,  28  Kan.  453. 

11.  Louisiana. — The  constitution  au- 
thorizes the  expropriation  of  lands  for  rail- 
road necessities,  on  previous  payment  of 
the  value  thereof,  and  of  damages,  where 
any  have  been  sustained.  Shreveport  &'  A. 
R.  Co.  V.  Hollingsworth,  44  Am.  &•  Eng.  R. 
Cas.  164,  42  /.     Ann.  749,  7  So.  Rep.  693. 

12.  niaiiic. — The  constitution  provides 
that  "  private  property  shall  not  be  taken 
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for  public  use,  without  just  compensation." 
By  the  takinjj  of  properly,  within  the  scope 
of  that  provision,  is  meant  such  an  appro- 
priation of  it  as  deprives  the  owner  of  his 
title  or  of  a  part  of  his  title.  Cushman  v. 
Smilh,  i\Me.  247.— Reviewing  Hooiiert/. 
New  Haven  &  N.  Co.,  14  Conn.  146;  Biood- 
good  V.  Mohawk  &  H.  R.  Co.,  18  Wend.  (N. 
Y.I  9;  Thompson  v.  Grand  Gulf  R.  &  B.  Co., 
3  How.  (Miss.)  240. 

'liiat  provision,  when  applied  to  real 
estate,  precludes  the  acquisition  of  any  title 
or  easement  or  permanent  appropriation 
without  the  actual  payment  or  tender  of  a 
just  compensation.  Cushman  v.  Smith,  34 
Me.  247. — Quoted  in  Fox  v.  Western  Pac. 
i^Co.,  31  Cal.  538.  Reviewed  in  Nichols 
V.  Somerset  &  K.  R.  Co.,  43  Me.  356. 

It  did  not  dislodge  the  paramount  domin- 
ion which  the  sovereignty  has  over  the 
property  rights  of  each  individual.  It 
merely  relaxed  that  dominion  so  far  as  to 
provide  that  property,  taken  by  tiie  exer- 
cise of  that  dominion,  should  be  paid  for. 
Cushman  v.  Smilh,  34  Me.  247. 

It  does  not  preclude  tlie  legislature  from 
authorizing  acts,  for  the  public  benefit, 
though  operating  injuriously,  and  without 
compensation,  upon  private  property,  unless 
such  property  is  taken  and  appropriated,  or 
is  aUempted  to  be  taken  and  appropriated, 
from  the  owner.  Cushman  v.  Smith,  34  Mc. 
247. 

It  docs  not  preclude  the  legislature  from 
authorizing  an  exclusive  occupation,  tem- 
poraiily,  of  real  estate,  belonging  to  an  in- 
dividual, without  previous  compensation, 
as  a  proceeding  incipient  to  the  acquisition 
of  a  title  or  of  an  easement  for  public  use. 
Cushman  v.  Smith,  34  Ma.  247. 

13.  Michigan. —Under  the  old  consti- 
tution, when  t!ie  legislature  chartered  a 
railroad  the  right  to  build  it  became  fixed, 
and  could  not  be  questioned,  and  conse- 
quently landowners  were  obliged  to  ac- 
quiesce; but  under  the  present  constitution 
there  is  never  any  presumption  that  ;i  rail- 
road is  necessary,  or  that  any  par,.icular 
land  ought  to  be  given  up  t  )  its  uses. 
Ciand  Kapids  tSr-»  /.  A'.  Co.  v.  Wciden,  70 
Mich.  390,  14  West.  Rep.  642,  38  A\  IF. 
A'.p.  294. 

14.  31  issouri.  —  Constitutions  are  in- 
struments of  a  practical  nature,  to  be  con- 
strued with  the  help  of  common  sense,  so 
as  to  carry  out  the  intention  of  the  f tamers 
and    adopters   of    the   instrument,   and    it 
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must  be  assumed  as  a  basis  for  the  con- 
struction of  the  constitution  that  an  intel- 
ligent purpose  prompted  those  who  were 
connected  with  its  making  or  adoption,  and 
tliat  those  thus  engaged  were  familiar  with 
all  the  vicissitudes  of  condemnation  pro- 
ceedings, and  the  statutes  and  decisions 
relating  thereto,  and  purposely  framed  sec- 
tion 21  of  article  2  so  as  to  meet  the  ex- 
igencies of  filing  exceptions,  taking  posses- 
sion of  land,  payment  of  money  into  court, 
appeals,  supersedeas,  etc.  St.  Louis  &^  S.  F. 
R.  Co.  V.  Evans  &•  H.  Fire  Brick  Co.,  22 
Am.  iSm  Eng.  R.  Cas.  517,  85  Mo.  307. 

Section  21  of  article  2,  providing  that 
when  private  property  is  taken  or  damaged 
for  public  use  compensation  therefor  siudl 
be  ascertained  by  a  jury  or  board  of  com- 
missioners of  not  less  than  three  freeholders, 
is  general  in  its  terms,  and  must  be  taki'n 
in  connection  with  section  4  of  article  12, 
whicli  guarantees  a  trial  by  jury  in  all  such 
cases  where  any  incorporated  company  is 
interested,  and  the  latter  must  control. 
Chicago,  S.  F.  <S-»  C.  R.  Co.  v.  Miller,  106 
Mo.  458,  17  S.  IV.  Rep.  499.— Followed  in 
St.  Joseph  &  I.  R.  Co.  v.  Shambaugh,  106 
Mo.  557 ;  Chicago,  S.  F.  &  C.  R.  Co.  7>. 
Bates,  109  Mo.  53;  Chicago,  S.  F.  &  C.  R. 
Co.  V.  McGrew,  113  Mo.  390. 

The  constituticjii  of  1S75,  by  its  own  op- 
eration, repealed  all  existing  laws,  whether 
general  or  special,  so  far  as  they  denied  a 
jury  in  all  trials  for  claims  of  co.-npensation 
where  an  incorporated  company  seeks  to 
exercise  the  right  of  eminent  domain. 
St.  Joseph  &^  I.  R.  Co.  V.  Shambaugh,  106 
.\fo.  557,  17  S.  W.  Rep.  581.— Following 
Chicago  iS:  S.  F.  R.  Co.  v.  Miller,  106  Mo. 
458. — Followed  in  Chicago,  S.  F.  &  C.  R. 
Co.  v.  McGrew,  113  Mo.  390. 

The  provision  <  f  the  constitution  that 
the  fee  of  land  taken  for  "railroad  tracks" 
without  consent  of  the  owner  tiiereof  siiall 
remain  in  such  owner,  subject  to  the  uses 
f(jr  which  it  is  taken,  even  though  it  may  be 
held  to  apply  to  land  condemned  for  depot 
purposes,  does  not  invalidate  tiie  statutory 
])rovision  autiiorizing  the  roiidemnation  of 
land  for  depot  purposes,  and  that  when  so 
condemned  the  said  land  and  any  interest 
therein  shall  belong  to  the  condemning 
corporati(jn  as  owner  thereof,  since  merely 
an  easement  at  law  would  pass  in  case  of 
conflemnation  under  tiie  statute.  (Sher- 
wo(k1  and  Burgess,  JJ.,  dissenting.)  Union 
Depot  Co.   v.  Frederick,   57  Am.  &^  Eng. 
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i?.  Cas.  656,  117  il/o.  138,  21  ^.  IF.  yv\;/>. 
1118. 

l.'i.  Nebraska.— The  insertion  of  the 
words  "or  dama.ijed  "  in  the  Const,  of  1875, 
art.  I,  ?  21,  so  as  to  make  it  read,  "  The  prop- 
erty of  no  person  shall  be  tai<en  or  damaged 
for  pul)lic  nsc  witho  :t  just  compensation 
tiuMcfor,"  is  intended  to  extend  the  remedy 
so  as  to  recover  injuries  to  pro[)erty  not 
taken,  and  cannot  be  restricted  wliere  suit 
is  brout^ht  to  recover  f(jr  damages  caused  by 
oijstrnctinLj  a  river  by  a  railroad  bridge,  to 
such  damages  as  reasonably  may  have  been 
anticipated  at  the  time  the  structure  was 
erected.  Omaha  &>  R.  V.R.  Co.v.Standcu, 
34  Am.  &•  ling.  R.  Cas.  179,  22  AV/k  343,  35 
X.  IV.  Ri'p.  183. — F(M.L()\VKI)  IN  Omalia  & 
R.  V.  R.  Co.  V.  Brown,  22  Neb.  355  ;  Omaha 
&  R.  V.  R.  Co.  V.  Brown,  29  Neb.  492. 

The  words  "  or  damaged "  include  all 
damages  arising  from  the  exercise  of  the 
right  of  eminent  domain,  which  cause  a 
diminution  in  the  value  of  private  property, 
Omaha  v.  Kramer,  25  Nch.  489,  41  N.  IV. 
Ri'p.  295.— Distinguishing  Pennsylvania 
R.  Co.  V.  Marchant,  119  Pa.  St.  541.-6'///- 
cago,  K.  (S-»  A'.  R.  Co.  v.  Hazch,  26  AV^. 
364,  42  N.  IV.  Rep.  93. 

MS.  Nc\»  Hainpsliirc.  —  The  twelfth 
article  of  the  bill  of  rights,  prohibiting  the 
taking  of  private  property  for  public  uses 
without  the  consent  of  tiie  owner,  or  the 
consent  of  the  representative  body,  by  im- 
plication forbids  the  taking  of  such  prop- 
erty for  private  uses,  and  authorizes  the  leg- 
islature to  apjiropriate  it  by  law  to  public 
uses.     Concord  R.  Co.  v.  urcely,  17  N.H.\1. 

17.  North  Carolina. — The  constitu- 
tion (art.  i,§  19)  guarantees  the  right  to  trial 
by  jury  in  controversies  respecting  property 
only  in  cases  where,  under  the  common  law, 
the  demand  that  the  facts  should  be  so 
found  could  not  have  been  refused  ;  and  in 
fixing  the  question  of  compensation  to  the 
landowners  for  right  of  way  condemned 
to  tiie  use  of  a  railroad,  commissioners  do 
not  invade  the  province  that  under  the  an- 
cient law  belonged  exclusively  and  pecu- 
liarly to  the  jury.  Choii<a>i  &^  S.  R.  Co.  v. 
Par  her,  105  A'.  Car.  246,  11  i'.  E.  Rep.  328. 

18.  Oliio. — In  proceedings  for  the  ap- 
propriation of  private  property  to  public 
uses  as  a  railroad,  arising  under  the  consti- 
tution 01'  1802,  the  construction  put  upon 
that  instrument  by  the  supreme  court  that 
it  allowed  the  benefits  conferred  to  be  de- 
ducted from  the  value -ol  liie  proi'crty  aj)- 


propriated,  and  that  it  did  not  require  the 
assessment  to  be  made  in  a  court  or  by  a 
jury,  will  be  adhered  to  by  the  court.  Kra- 
mer v.  Cleveland  (S-»  P.  R.  Co.,  5  Ohio  St. 
140.— APl'KOVF.i)  IN  Winona  &  St.  P.  R.  Co. 
V.  Waldron,  11  Minn.  515  (Gil.  392).  Not 
FOLLOWED  IN  Baltimore  &  O.  R.  Co.  v. 
Pittsburg,  W.  &  K.  R.  Co.,  10  Am.  &  Kng. 
R.  Cas.  444,  17  W.  Va.  812.  Revikwkd  in 
Leroy  &  \V.  R.  Co.  v.  Ross,  40  Kan.  598. 

10.  PtMiiisylvania.— The  Pa.  constitu- 
tion I  if  1S73,  art.  16,  ?  8,  making  corporations 
liable  for  private  property  "  taken,  injured, 
or  destroyed,"  applies  to  railroads  chartered 
prior  to  the  adojition  of  the  constitution, 
and  only  made  liable  for  jirivate  property 
taken.  Peiiiisykuviia  R.  Co.  v.  Miller,  132 
U.  S.  75,  10  Sup.  CI.  Rep.  34.— DiSTiN- 
GUisiiKD  IN  Western  P.  &  S.  Co.  v.  Cit- 
izens' St..R.  Co.,  46  Am.  &  Eng.  R.  Cas.  176, 
128  \x\A.-^i,.— Patent  v.  Philadelphia  S^  R. 
R.  Co.,  \fPhila.  (Pa.)  291. 

In  construing  that  section  of  the  consti- 
tution, there  is  no  distinction  to  be  made 
between  municipal  and  other  corporations  ; 
they  are  alike  responsible  for  property  "  in- 
jured or  destroyed,"  as  well  as  for  property 
"taken"  in  the  construction  or  enlarge- 
ment of  their  woiks.  Patent  v.  Philadel- 
phia &r^  R.  R.  Co.,  17  Phila.  (7\i.)  291. 

20.  Soiitli  Carolina.— Private  prop- 
erty  is  held  sacred  under  the  constitution, 
which  requires  all  laws  to  bear  equally  on 
all  citizens— at  least  upon  all  of  the  same 
class  within  the  same  locality — subject  only 
to  the  right  of  eminent  domain  in  the  state. 
Port  v.  Good'iin'n,  36  So.  Car.  445,  15  ^S".  P. 
Rep.  723. 

21.  Texas. — The  constitutional  pro- 
vision that  the  "  right  of  trial  by  jury  shall 
remain  inviolate,"  does  not  apply  to  the 
case  of  taking  private  property  for  public 
use,  but  to  suits  in  courts  of  justice,  and  to 
serve  known  and  fixed  modes  of  judicial 
proceedings,  for  the  trial  of  issues  of  fact  in 
civil  and  criminal  causes  in  courts  of  jus- 
tice. Buffalo  Bayou,  B.  &^  C.  R.  Co.  v.  /Vr- 
ris,  26  Tex.  588. 

III.  CONSTITUTIONALITY  OF  STATUTES.* 

22.  Alabama. — A  retrospective  act  of 
the  legislature,  which  would  take  away  a 
right  of  property  or  dissolve  the  obligation 

*Constitiiti()ii,iliiy  of  statutory  provisions  ap- 
pointing triliiMiMl  to  assess  ilaniagcs,  see  note, 
20  .•\m,  &  K.M!.  R.  Cas.  393. 
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of  a  contract,  would  be  unconstitutional 
and  void.  Aldridi^e  v.  Tuscumbia,  C.  &*  D, 
R.  Co.,  2  Stew.  &^  J'.  {Ala.)  199. 

Re/.  Code,  s  758,  does  not  contravene  the 
provisions  of  tlie  Reviserl  Constitution  (art. 
vi.,  §§  I,  II),  and  is  constitutional,  and  tiie 
supreme  court  will  revise  the  action  of  a 
special  judge,  selected  by  ihe  parties  under 
saiil  section  of  the  code.  (Byrd,  J.,  dis- 
senting.) Alabama  &0F.  R.  Co.  v.  lUirkett, 
42  Ala.  S3. 

li;i.  Arkansas.  — Section  23  of  "An  act 
to  provide  for  a  general  system  of  railroad 
incorporation,"  ajjproved  Jtily  23,  1S6S,  is 
in  conflict  with  Const,  art.  5,  §  48  ;  and  all 
proceedings  had  in  conformity  to,  or  in  the 
niamicr  prescribed  by,  said  section  for  the 
condemnation  of  lands  for  public  or  railroad 
uses  arc  invalid.  W'hitilhad  v.  .Irkansas 
C.  R.  Co.,  28  .hi:.  460,— Kxi'i.AiNElJ  IN 
Cairo  &  F.  R.  Co.  z>.  Trout,  32  Ark.  17. 

tirt.  California.— That  pcrtion  of  the 
railroad  act  of  iS6i,as  amended  in  1S63, 
which  permits  the  court  or  judge  on  prc- 
ccedings  for  the  condemnation  of  land,  to 
make  an  order  allowing  the  company  to 
enter  into  possession  and  use  the  land 
sought  to  be  condemned,  during  the  pen- 
dency of  the  proceedings,  withoi;t  providing 
compensation  for  the  use  and  waste  com- 
mitted if  the  proceedings  linally  fail,  is  un- 
coM.iiitutional.  Davis  v.  San  Lorenzo  R. 
Co.,  47  Cal.  517. 

25.  Colorado.— The  eminent  domain 
act,  in  so  far  as  it  provides  for  a  jury  upor 
request  of  any  party,  other  than  the  re- 
spondent, is  in  contravention  of  section  15, 
article  2,  of  the  Hill  of  Rights.  Soutlnvestern 
Land  Co.  v.  II itico>y  Jackson  Ditch  Co.,  18 
Colo.  4S9,  33  Pac.  Re/).  275. 

20.  C«nuiefticiit.— An  act  appointing 
commissioners  with  power  to  adopt  a  plan 
for  a  bridge  over  the  street  or  the  tracks  of 
two  railroads  crossing  a  city  street  at  grade, 
and  to  take  land  and  apportion  the  expense 
among  the  corpor.itiotis  interested,  the  land 
taken  to  be  paid  for  before  being  occupied, 
does,  not  infringe  the  constitutional  pro- 
vision that  "  private  property  shall  not  be 
taken  for  public  use  without  just  com|)en- 
sation  therefor,"  or  the  provision  prohil)it- 
ing  municipal  aid  to  railroads.  Woodruff 
V.  Catlin,  54  Conn,  zt;,  6  .///.  Rep.  S49. 

27.  Delaware. — The  supplement  to  the 
Wilmington  and  SusqL.channa  R.  Co.'s 
cuiirter.  passed  at  the  special  session  of  the 
legislature   in   July,   1835,  is  const'iutional, 


it  appropriating  the  land  to  a  public  use, 
and  the  mode  of  assessing  compensation 
provided  by  the  act  not  being  liable  to  any 
constitutional  objection.  IVhitenian  v. 
IVilniintiton  &^  S.  R.  Co.,  "  Ilarr.  (JJel.)  514. 

28.  lllinoi.s. — Sections  i  to  6  of  the 
act  of  1852,  relating  to  eminent  domain  pro- 
cecfiings,  arc  not  in  conflict  with  the  con- 
stitution of  1S70;  but  section  7,  making  the 
decision  of  the  commissioners  conclusive, 
section  9,  requiring  a  bond  on  aiijjcal  to  the 
circuit  court,  and  section  12,  billowing  the 
land  to  be  entered  upon  during  an  apiieal, 
are  abrogated  by  said  constitution.  Hut 
there  is  enough  of  the  act  not  in  conllict 
with  the  constitution  to  allow  private  |>rop- 
crty  to  be  taken  fcjr  public  use.  People  ex 
rel.  V.  McRoberts,  62  ///.  38,  7  Am.  Ry.  Rep. 

445- 

A  section  in  a  railroad  charter,  passed 
under  the  constitution  (jf  184S,  which  al- 
lowed the  taking  of  lands  for  right  of  way 
by  condemnation  proceedings  before  either 
ascertainment  or  payment  of  comiiensation, 
was  not  in  violation  of  such  constitution. 
Toivnsend  v.  Cliici,go  &^  A.  R.  Co.,  91  ^■,, 
545. — Following  Johnson  7'.  Joliet  &  C. 
R.  Co.,  23  111.  202 ;  Rich  v.  Chicago,  59  111. 
286. 

29.  Indiana. — A  provision  in  the  char- 
ter of  a  railroad  that  the  proprietor  of 
lands  proposed  to  be  taken  for  its  use  shall 
tile  with  the  conijjany  his  claim  for  dam- 
ages, that  the  company  shall  ap[)oint  disin- 
terested men  to  award  them,  and  that  if 
either  party  is  dissatisfied  with  the  award 
he  may  appe:>'  to  a  jury,  is,  except  as  to 
non-residents  and  persons  under  a  disability, 
constitutional.  Neiv  Albany  &*  S.  R.  Co.  v. 
Connelly,  7  Ind.  32. 

The  act  of  1S89,  authorizing  citizens  or 
corporations  of  this  state  to  exercise  the 
right  of  eminent  domain,  is  not  invalid  on 
the  ground  that  it  does  not  authorize  citi- 
zens or  corporations  of  other  states  to  exer- 
cise such  right.  Consumers'  Gas  Trust  Co. 
v.  Harless,  131  Lnd.  446,  29  X.  1'..  Rep.  1062. 

;{0.  Kansas.— Laws  1864,  ch.  124,  pro- 
viding for  the  condemnation  of  private 
property  to  public  use  is  constitutional,  and 
a  title  acquired  under  it  by  a  railroad  com- 
pany is  a  title  in  fee,  and  not  a  mere  ease- 
ment. C/ialliss  V.  Atcliison.  T.  &•  S.  F.  R. 
Co.,  16  A'an,  117.     L/unt  v.  Smith,  9  Kan, 

31.  Kentucky.— The  provisions  of  t!ie 
act  incorporating  the  Lexington  &  Ohio  R. 
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Co.,  which  authorize  the  company  toappro- 
priate  the  land  oi  individuals  to  the  use  of 
the  road,  the  damages  being  first  paid,  are 
not  unconstitutional.  O'  liar  a  v.  Lexington 
<S-  O.  R.  Co.,  I  Bona  (Aj:)  232.— Followed 
IN  Lexington  &  O.  R.  Co.  v.  Applegate,  8 
Dana  (Ky.)  289. 

As  there  is  no  element  of  a  contract  in  a- 
special  remedy  given  to  a  railroad  company 
to  condemn  land  for  its  use,  the  legislature 
has  tlie  power  to  repeal  such  a  remedy  and 
substitute  new  remedies  in  its  stead.  Treacy 
V.  I'.liziihetlitoivn,  L.  &»  B.  S.  R.  Co.,  85  Ky. 
270,  3  S.  IV.  Ri-f>.  168.— Following  Chat- 
taroi  R.  Co.  v.  Kinner,  81  Ky.  223. 

Such  special  remedy  may  be  taken  trway 
b}'  a  general  act  applicable  to  all  railroads. 
Cluittixroi R.  Co.  v.  Kinmr,  14  Am.  &>  Eng. 

R.     CdS.    30,    81    Ay.    22F.  —  FOLLOWl'.O    AND 

quoted  in  Treacy  v.  Elizabethtown,  L.  & 
B.  S.  R.  Co.,  85  Ky.  270,  3  S.  W.  Rep.  168. 

32.  Maryland.— The  act  of  1S70,  au- 
thorizing the  taking  of  private  property  for 
the  construction  of  the  Baltimore  and  Po- 
tomac railroad,  is  constitutional.  Shipley  \. 
Baltimore  6-  P.  R.  Co.,  34  Md.  336. 

The  act  of  i860,  ch.  265,  incorporating 
the  Consolidation  Coal  Co.,  and  investing 
it  with  all  the  rights  of  eminent  domain  in 
the  survey,  location,  and  construction  of 
certain  railroads,  must  be  interpreted  in  con- 
nection with  and  in  subordination  to  the 
constitutional  prohibition  of  any  law  au- 
thorizing private  property  to  be  taken  for 
public  use  without  just  compensation  being 
first  paid  or  tendered.  A  provision  inca- 
pable of  such  interpretation  would  be  in- 
operative, but  would  not  render  the  whole 
act  void.  State  \.  Consolidation  Coal  Co.,  46 
J\Id.  I. 

An  inquisition  was  held  condemninghinds 
for  railroad  purposes  under  a  law  providing 
that  a  payment  or  tender  of  payment  of  the 
damages  should  entitle  the  company  to  the 
land  as  fully  as  if  it  had  been  conveyed  ;  but 
before  a  tender  was  made  the  legislature 
passed  a  law  to  set  aside  the  inquisition, 
and  diiccted  the  court  to  order  a  new  one. 
Held,  that  this  law  did  not  impair  the  ob- 
ligation of  a  contract,  and  was  therefore 
valid.  Baltimore &^  S.  R.  Co.  v.  A'esM,  10 
//o7t>.  (U.  S.)  395.— Followed  IN  Gclpecke 
V.  I^ubuque,  i  Wall.  (U.  S.)  175.  Quoted 
IN  Burlington  &  M.  R.  Co.  v.  Sater,  i  Iowa 
421 ;  Gear  v.  Dubuque  &  S.  C.  R.  Co.,  20 
Iowa  523.  Reviewed  in  Stacey  v.  Ver- 
mont C.  R.  Co.,  27  Vt.  39. 


33.  Massachusetts.— An  act  empow- 
ering a  railroad  corporation  to  locate  and 
construct  a  railroad  "in  or  near  the  city  of 
Boston,  and  thence  to  any  part  of  the  town 
of  Worcester,  in  such  manner  and  form  as 
they  should  deem  expedient,"  sufficiently 
declares  the  public  necessity  and  conven- 
ience of  the  railroad  and  fixes  the  general 
termini ;  and  the  delegation  to  the  corpora- 
tion of  the  power  to  fix  the  precise  termini 
and  the  intermediate  course  between  them, 
and  thus  to  take  private  property  for  public 
use,  did  not  render  the  act  unconstitutional 
and  invalid.  Boston  Water  Po^^er  Co.  v. 
Boston  (3-  IV.  R.  Corp.,  23  Pick.  (A/ass.)  360. 
—Followed  in  Buffalo  &  N.  Y.  C.  R.  Co. 
V.  Hrainard,  9  N.  Y.  100.  Quoted  in 
Boston  &  A.  R.  Co.  v.  Boston,  140  Mass. 

87. 

An  act  authorizing  the  construction  of  a 
railroad  across  the  mill  pond  of  a  water 
power  corporation  is  not  open  to  the  objec- 
tion that  it  does  not  provide  for  compensa- 
tion for  the  damage  done  to  the  franchise 
of  the  water  power  corporation,  for  tlic 
franchise  is  not  taken,  but  only  a  portion  of 
the  land  over  which  it  extended,  and  for 
such  damages  provision  is  made.  Boston 
Water  Power  Co.  v.  Boston  &^  li^.  R.  Corp., 
23  7Yf/'.  {Afass:)  360. 

An  act  appropriating  private  property  to 
public  uses,  in  order  to  be  consistent  with 
article  10  of  the  Declaration  of  Rights, 
must  show  by  exi)ress  words  or  necessary 
implication  the  intention  of  the  legislature 
to  exercise  the  power  of  eminent  domain, 
and  must  be  accompanied  by  provisions  for 
making  compensation  to  the  owner.  Bos- 
ton &^  L.  R.  Corp.  V.  Salem  iS-»  /,.  R.  Co.,  2 
Gray  (Mass.)  i.— Distinguished  in  Dcs 
Moines  St.  R.  Co.  v.  Des  Moines  B.  G.  St.  R. 
Co.,  32  Am.  &  Eng.  R.  Cas.  209,  73  Iowa 
513.  Followed  i\  Richards?'. Des  Moines 
Valley  R.  Co.,  18  Iowa  259. 

A  statute  authorizing  a  railroad  company, 
after  thirty  days'  notice,  to  take  for  a  passen- 
ger station  land  occupied  by  another  com- 
pany, and  providing  tliat  all  general  laws 
relating  to  the  taking  of  land  for  railroad 
purposes  should  govern  the  proceedings,  is 
constitutional,  although  the  latter  company 
was  thereby  deprived  of  part  of  its  business; 
and  the  location  might  be  filed  before  the 
expiration  of  the  thirty  days.  Eastern  R. 
Co.  V.  Boston  (S^*  J/.  R.  Co.,  iii  A/ass.  125.— 
Reviewed  in  Lewis  ?'.  Germantown,  N.  & 
P.  R.  Co.,  16  Phila.  (Pa.)  621. 
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Mass.  St.  1878,  ch.  277,  authorizing  the 
manager  of  a  railroad  owned  by  the  com- 
monwealth to  take  land  for  a  passenger  sta- 
tion for  the  use  of  that  and  other  railroads, 
and  providing  no  other  mode  of  compensa- 
tion to  tile  owner  of  the  land  so  taken  than 
tliat  such  land  shall  be  paid  for  from  the 
ciniings  of  the  railroad  owned  by  tlie  com- 
tnonwcalth.  is  unconstitutional,  even  if  such 
earnings  will  probably  be  sullicicnt  to  meet 
;ul  claims  for  land  damages.  Con  11  eel /cut 
River  R.  Co.  v.  Franldiii  County  Covi'rs,  127 
Mass.  50.  —  DiS.VPPROviNG  Bonaparte  v. 
Camden  &  A.  K.  Co.,  Haldw.  (U.  S.)  205. 
I'^xi'i.-VINING  Rogers  v.  Bradshaw,  20  Johns. 
(N.  Y.)  735;  Bloodgood  v.  JNlohawk  &  H. 
K.  R.  Co.,  18  vVend'(N.  Y.)  i  ;  Ash  v.  Cum- 
mings,  50  N.  H.  591  ;  Orr  v.  Ouimby,  54  N. 
II.  590. 

3-4.  Micliij^nu. — The  act  to  incorporate 
the  Pontiac  R.  Co.,  approved  March  7, 
1S34,  in  so  far  as  it  authorizes  the  appro- 
priation of  private  property  for  the  pur- 
l)oses  contemplated  in  the  act,  without  the 
consent  of  the  owner,  is  not  repugnant  to 
the  constitution  of  the  U.  S.  or  the  ordi- 
nance of  1787.  Sivan  V.  Williams,  2  JMich. 
427. 

An  act  purported  by  its  title  to  provide 
lor  the  taking  of  private  pro|icrty  for  pub- 
lic use,  and  for  the  opening,  etc.,  of  streets 
and  alleys  in  a  certain  city.  Held,  that 
taken  as  a  whole,  the  title  was  meant  to  be 
confined  to  the  taking  of  lands  for  the  des- 
ignated city  ways,  which,  although  dilTering 
in  some  respects,  have  always  been  included 
together  i'i  framing  city  charters,  and  that 
the  title  did  not  embrace  a  double  object. 
Detroit  v.  Wabash,  St.  L.  5^  /'.  R.  Co.,  63 
Mich.  712,  30  A^.  W.  Rep.  321. 

35.  Minnesota.— Gen.  St.  ch.  34  is  not 
unconstitutional  because  it  does  not  pro- 
vide that  ap])eals  in  condemnation  proceed- 
ings may  be  taken  to  or  prosecuted  in  any 
court  but  the  one  in  which  the  petition  is 
lirst  filed,  and  the  objection  to  it  is  for  the 
consideration  of  the  legislature.  Weir  v. 
.SV.  Pau',  S.  &-  T.  F.  R.  Co.,  18  Minn.  155 
(Gil.  139).— DlSTlNGUlSHEU  IN  Rheiner  v. 
Union  Depot  St.  R.  &  T.  Co.,  14  Am.  & 
Kng.  R.  Cas.  373,  31  Minn.  2S9.  Followkd 
IN  Lehmicke  v.  St.  Paul,  S.  &  T.  F.  R.  Co., 
19  Minn.  464  (Gil.  406). 

A  provision  in  a  railroad  charter  for  the 
appointment  of  commissioners  to  condemn 
lands  by  the  supreme  court,  or  a  judge 
thereof,  is  not   unconstitutional.      Warren 


V.  First  Div.  St.  P.  &•  P.  R.  Co.,  18  Minn. 

384  {Gil.  345). 

30.  Mississippi.— The  charter  of  the 
N.  O.,  B.  R.,  V.  &  M.  R.  Co.,  after  grant- 
ing to  the  company  the  right  to  take  lands 
for  its  right  of  way  and  for  other  speci- 
fied purposes,  then  provides  that  in  case 
the  company  and  the  owners  of  the  land 
cannot  agree  as  to  the  value  thereof,  the 
same  "shall  be  determined  by  the  approval 
of  three  disinterested  commissioners,  who 
may  be  appointed  upon  the  application  of 
eitiier  party  to  the  chancery  court  of  the 
county  in  which  the  land  to  be  taken  lies," 
etc.;  and  "either  party  feeling  aggrieved  at 
such  appraisement  may,  within  thirty  days 
after  the  same  has  been  returned  into  court, 
file  an  appeal  therefrom,  and  demand  a  jury 
of  twelve  men  to  estimate  the  damages 
sustained,"  etc.  This  [jrovision  is  not  un- 
constitutional in  providing  (i)  for  tlie  aj)- 
pointment  of  three  commissioners,  in  the 
first  instance,  to  assess  the  value  of  the 
lands  to  be  taken  as  provided ;  nor  (2)  in 
devolving  upon  the  chancery  court  the 
power  of  appointing  such  commissioners. 
IVeiv  Orleans,  B.  R.,  V.  (5^  M.  R.  Co.  v. 
Drake,  20  Am.  &■'  Eng.  R.  Cas.  391,  60  Miss. 
621. 

37.  Missouri. — There  is  no  necessary 
repugnancy  between  the  statute  of  1879, 
relating  to  condemnation  of  land,  and 
section  21,  article  II.  of  the  constitution. 
St.  Louis  (^  S.  F.  R.  Co.  v.  Evans  &-•  H. 
Fire  Brick  Co.,  22  Am.  <S~»  Eng.  R.  Cas. 
517,  85  Mo.  307. 

38.  New  Hampsliire.  —  By  Laws, 
June  Session,  1846,  ch.  335,  §  4,  it  was  en- 
acted, among  other  things,  that  where  the 
property  of  individuals  shall  have  sustained 
consequential  damages  by  the  construc- 
tion or  continuance  of  bridges  theretofore 
erected  by  a  railroad  company  over  their 
railroad,  at  the  intersection  of  the  railroad 
with  a  highway,  and  the  owners  have  not 
been  compensated  therefor,  they  may  have 
the  damages  assessed  against  the  railroad 
company,  on  petition  for  that  purpose. 
Helit,X.\\Vi\.  this  provision  was  a  retrospective 
law  for  the  decision  of  a  civil  cause,  and 
void  for  that  reason.  Towle  v.  Easton  R. 
Co..  i8iV.  //.  547. 

Chapter  132  of  the  General  Statutes  is 
not  unconstitutional  because  it  does  not  re- 
quire an  assessment  of  damages,  and  i)ay- 
ment  or  tender  of  the  sum  assessed,  before 
the   entry   upon    and    injury   to   the  lands 
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therein  authorized,  nor  provide  for  a  defi- 
nite and  certain  fund  to  secure  the  payment 
of  compensation.  (Doe,  J.,  dissenting.) 
Orr  V.  Qi/iw/iy,  54  iV.  II.  590.— Quoting 
Hlooilyood  V.  Mohawk  &  H.  R.  K.  Co.,  18 
Wend.  (N.  Y.)  9. 

A  party  injured,  under  the  authority  of 
ch.  132,  is  noi  entitled  to  commence  an  ac- 
tion of  tort  and  maintain  it,  until  an  assess- 
ment (jf  his  damages  sliall  have  been  made 
under  the  statute,  and  the  sum  assessed 
paid  or  tendered.  Orr  v.  Quimb)\  54  N.  H. 
590. 

30.  New  Jer.sey. — An  act  incorporat- 
ing a  raihoad  company,  providing  for  the 
assessment  of  damages  to  tlie  owners  of 
land  tliroiigh  wiiich  it  passes,  and  appoint- 
ing commissioners  instead  of  a  jury,  to 
estimate  the  damages,  is  not  unconstitu- 
tional. Bonaparte  v.  Camden  &>  A.  R.  Co., 
Baldw.  {U.S.)  205. 

A  statutory  provision  which  authorizes  a 
railroad  corporation  to  enter  on  lauds  and 
begin  constructing  its  road,  after  paying 
into  the  circuit  court  of  the  county  where 
the  lands  lie  the  amount  awarded,  pending 
iis  ajjpeal  from  such  award,  is  unconstitu- 
tional in  that  comjjjnsation,  or  a  tender 
thereof  to  the  landowner,  does  not  precede 
the  use  and  occupation  of  his  lands.  Rtd- 
man  v.  Philadelphia.  M.  &^  .If.  R.  Co.,  i  Am. 
<&^  Eng.  R.  Cas.  1,33  A'.  J.  Eq.  165. — Fol- 
lowing Doughty  7'.  SomervilJe  &  E.  R.Co., 
7  N.  J.  Eq.  51.— Applikd  in  Saratoga  &  S. 
R.  Co.  V.  Schenectatly  Stove  Co.,  66  How. 

Pr.     (N.     Y.)    43.      DiSTINGUISHKI)     IN    St. 

Louis  &  S.  F.  R.  Co.  v.  Evans  &  H.  Fire 
Brick  Co.,  85  Mo.  307. 

40.  New  York. — The  acts  authorizing 
railroad  companies  to  take  lands  of  indi- 
viduals, necessary  for  the  road,  and  provid- 
ing for  the  p.ayment  of  damages,  are  consti- 
tutional. Blood^ood  v.  Moha-vk  iS-»  //.  A'.  R. 
Co.,  18  Wend.  {N.  Y.)  9;  revcrsiin;  14 
Wend.  51. — Applied  in  Re  New  York,  W. 
S.  &  B.  R.  Co.,  37  Hun  (N.  Y.)  317.  Ap- 
PKOVKD  IN  Carr  v.  Georgia  R.  &  B.  Co., 
I  Ga.  524;  Henry?'.  Dubuque  &  P.  R.  Co., 
lo  Iowa  540.  DiSTiNGUiSHF.n  IN  Eaton  v. 
Boston,  C.  &  M.  R.  Co.,  51  N.  H.  504. 
Explained  in  Connecticut  River  R. 
Co.  V.  Franklin  County  Com'rs,  127  Mass. 
50.  Followed  in  Presbyterian  Soc.  v. 
Auburn  &  R.  R.  Co.,  3  Hill  (N.  Y.)  567 ; 
Polly  V.  Saratoga  &  W.  R.  Co.,  9  Barb.  449 ; 
Bloomfield  &  R.  Nat.  Giis  Light  Co.  v.  Rich- 
ardson, 63  Barb.  437 ;  Buffalo  &  N.  Y.  C.  R. 


Co.  V.  Brainard,  9  N.  Y.  100.  Quoted  in 
Moody  V.  Jacksonville,  T.  &  K.~VV.  R.  Co., 
14  Am.  &  Eng.  R.  Cas.  53,  20  Fla.  597 ;  Orr 
%>.  Quimby,  54  N.  H.  590;  In  re  St.  Law- 
rence &  A.  R.  Co.,  49  N.  Y.  S.  R.  598,  66 
Hun  306,  21  N.  Y.  Supp,  131.  Rkvikwi  I) 
IN  Cusliman  v.  Smith,  34  Me.  247;  Drake  v. 
Hudson  River  R.  Co.,  7  Barb.  508;  People 
V.  New  York  C.  &  H.  R.  R.  Co.,  9  .Am.  iV 
Eng.  R.  Cas.  i,  28  Hun  543,  3  Civ.  Pro.  1 1, 
2  McCar.  345;  Straub  v.  Manhattan  R.  Co., 
14  N.  Y.  Supp.  773;  Stacey  v.  Vermont  C. 
R.  Co.,  27  Vi.  39. 

An  act  of  the  legislature,  authorizing  a 
railroad  company  to  take  the  land  of  p  i- 
vate  individuals  for  the  puri)oses  of  t  e 
road,  on  paying  a  fair  compensation,  to  oe 
ascertained  by  commissioners  appointed  in 
a  manner  specified,  is  constitutional.  lieek- 
man  v.  Sarato/fa  &>  S.  R.  Co.,  3  Paiifc  (X. 
v.)  45.  — .Applied  in  Re  Niagara  Falls  &  W. 
R.  Co.,  33  Am.  &  Eng.  R.  Cas.  99,  108  N.  Y. 
375,  15  N.  E.  Re|).  429,  13  N.  Y.  S.  R.  690, 
II  Cent.  Rep.  272.  Appkovku  in  Louis- 
ville, C.  &  C.  R.  Co.  V.  Chai)pell,  1  Rice  (So. 
Car.)  383.  CuriTCiSED  in  Giesy  t'.  Cincin- 
nati, W.  &  Z.  R.  Co.,  4  Ohio  St.  308.  Re- 
viewed IN  San  Francisco,  A.  &  S.  R.  Co.  v. 
Caldwell,  31  Cal.  367. 

And  whether  the  land  is  taken  and  ap- 
plied directly  by  the  agents  or  officers  of 
government, or  through  the  instrumentality 
of  private  corporations  or  individuals,  i? 
immaterial.  Beckman  v.  Saratot^^^a  &»  S.  R. 
Co.,  3  Paige  (N.  F.)45. — Quoted  in  Siaf 
V.  Dickson,  3  Mo.  App.  464. 

A  statute  directing  an  assignment  to  a 
railroad  company,  in  SMtisfaction  of  the 
compensation  to  be  paid  them  under  a  pre- 
vious statute  for  a  change  in  opemting 
their  road  from  steam  to  horse  pov.-er,  of 
the  iissessmenls  made  under  such  |)revious 
act  upon  the  property  in  the  vicinity  bene- 
fited by  the  change,  is  valid,  as  in  no 
way  affecting  the  rights  of  the  owners  of 
the  lands  assessed.  And  the  original  act 
imposing  the  assessment  as  a  tax,  having 
provided  that  it  should  be  enforced  in  the 
same  manner  as  county  ta.xcs,  for  which  the 
parties  assessed  are  personally  liable,  a  fiu- 
ther  statute  authorizing  the  collector  of  the 
assessments  so  assigned  to  enforce  such 
personal  liability  by  action,  was  also  valid, 
being  within  the  power  of  the  legislature  to 
provide  additional  remedies  to  enforce  ex- 
isting liabilities.  Litchfield  v.  Vernon,  41 
N.  V.  123. 
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Until  land  has  been  actually  appropriated 
the  owner  has  a  right  to  sell  it,  and  the  le<^- 
islature  has  power  to  compel  a  sale  thereof 
by  ti:c  owner  for  a  public  use.  In  re  Mayor, 
etc.,  of  N.  F.,  51  Hun  416,  5  A'.  Y.  ^upp. 

The  Code  of  Civil  Pro.  §  3379,  giving  the 
(ourt  power  to  authorize  the  plaintiff,  if 
in  i)ossession  of  the  properly  sought  to  be 
cxiKJumned,  t(j  continue  in  possession,  and 
to  stay  all  actions  against  liini  on  account 
thereof,  upon  his  giving  security,  is  consti- 
tutional. ///  re  St.  Laivrciue  (S^  A.  K.  Co. ,  49 
X.  y.  S.  R.  598,  66  Hun  306,  21  X.  Y.  Siipp. 
131.— Quoting  Cherokee  Nation  z/.  Kansas 
K.  Co.,  135  U.  S.  650;  Bloodgood  v.  Mo- 
hawk \-  II.  R.  R.  Co!,  18  Wend.  (N.  Y.)  9. 

41.  Ohio.— The  act  of  Ai)ril  30,  1852, 
conferring  upon  the  probate  court  jurisdic- 
tion in  cases  for  tlie  appropriation  of  private 
property  to  tlie  use  of  cor()orations  author- 
ized to  construct  public  iniproveinents,  is  a 
constitutional  enactment.  Giesy  v.  Cincin- 
nati. W.  <S-  /..  K.  Co.,  4  Oiiio  St.  308.— Re- 
viKUKo  IN  Central  R.  Co.  z/.  Pennsylvania 
K.  Co.,  31  N.  J.  Eq.  475. 

4ti.  Peiiiisylvsiiiia.— An  act  that  de- 
clares a  railroad  ciiarter  forfeited  and  that 
provides  for  payment  to  the  company,  by 
any  company  that  may  succeed  it,  of  any 
moneys  expended  in  constructing  the  road, 
without  reference  to  the  present  value  of 
the  work,  and  without  providing  for  com- 
pensation for  the  franchise,  is  a  taking  of 
property  without  just  compensation,  and  is 
therefore  unconstitutional.  Commonweat.h 
ex  rel.  v.  Pittsburg  &*  C.  A'.  Co.,  58  Pa.  St. 
26. 

The  act  of  June  13,  1874,  providing  "for 
a  rigiit  (.;  way  acnjss  or  under  tiie  rivers  or 
other  streams  of  this  commonwealth,  for 
the  better  and  more  convenient  mining  of 
anthracite  coal,"  confers  authority  to  take 
private  property  for  i)rivate  use,  and  is  un- 
constitutional and  void.  U'addell's  Appeal, 
84  Pa.  St.  90. 

The  right  of  the  legislature  to  authorize 
the  construction  of  lateral  railways  over  the 
land  of  another  is  predicated  upon  the  fact 
that  such  railways  shall  be  made  to  connect 
with  some  public  improvements,  railroads 
or  highways  of  some  description,  as  enu- 
merated in  the  act  of  1832  and  its  supple- 
ments.     Waddelis  Appeal,  84  Pa.  St.  90. 

A  provision  in  the  charter  of  a  company 
organized  under  a  statiit"  passed  since  the 
adoption    of    the    amended    c  )nstitution. 


which  authorizes  the  company,  upon  tender 
simply  of  the  amount  awaided  by  viewers, 
to  enter  upon,  take,  and  use  land  and 
materials  for  the  construction  of  their  road, 
without  awaiting  the  issue  of  an  ajjpeal 
taken  by  the  landowner,  is  clearly  uncon- 
stitutional. Watson  V.  Pittsburgh  iS~»  C.  K. 
Co..  2  Pittsb.  (Pa.)  99. 

43.  Boiitli  Carolina.— An  act  giving 
to  a  mining  and  manufacturing  company, 
on  payment  of  just  compensaticjn,  a  right  of 
way  over  the  lands  of  another  for  the  pur- 
pose of  constructing  a  railroad  from  its 
works  to  connect  with  some  existing  rail- 
road, is  within  the  power  and  discretion 
granted  to  the  legislature  by  art.  i,  JJ  23,  of 
the  constitution.  Jix  parte  Bacot,  50  Am. 
(S-»  F.ng.  R.  Cas.  597,  36  So.  Car.  125,  15  S. 
E.  Rep.  204. 

44.  Texas.— The  constitution  does  not 
prescribe  a  rule  for  determining  wiiat  con- 
stitutes adequate  compensation  for  pro|)erty 
taken  for  public  use.  It  may  be  done  in 
any  manner  that  the  legislature  in  its  dis- 
cretion may  prescribe,  if  the  means  pre- 
sented are  effectual  for  fairly  ascertaining 
the  adequate  compensation ;  therefore  a 
charter  providing  that  the  compensation 
shall  be  ascertained  by  the  commissioners 
appointed  by  the  district  court,  instead  of 
by  the  finding  of  a  jury,  is  not  in  violation 
of  the  constitution.  Buffalo  Bayou,  B.  &^ 
C.  R.  Co.  v.  Ferris,  26  'J'e.v.  588.— Quoii'.U 
IN  Eaton  7/.  Boston,  C.  &  M.  R.  Co.,  51  N. 
H.  S04.— Houston  Tap  <5-  B.  R.  Co.  v.  Mil- 
burn,  34  Tex.  224. 

The  statute  conferring  jurisdiction  upon 
the  county  courts  in  railroad  condemnation 
proceedings,  without  regard  to  the  amount 
in  controversy,  and  without  reference  to 
the  nature  of  the  estate  to  be  acquired, 
seems  to  be  in  conflict  with  Const,  art.  V. 
?J  8-16,  defining  the  jurisdiction  of  sucii 
courts  ;  yet  such  jurisdiction  will  be  sus- 
tained under  art.  V.,  5  22,  providing  that 
the  legislature  shall  have  power  by  Ujcal  or 
general  law  to  increase,  diminish,  or  change 
the  civil  and  criminal  jurisdiction  of  county 
courts,  (jt/lf,  C.  &"  S.  /•'.  R.  Co.  v.  7'ac- 
quard,  3  Tex.  Af>p.  {CiT.  Cas.)  179. 

4.^.  Wi-scoiisiii.— So  much  of  the  act 
approved  March  27,  1857,  amendatorv  to  the 
charter  of  the  Milwaukee  &  Hcloit  H.  Co., 
as  aiiiliorizrs  the  taking  of  private  pro[)erly 
without  making  compensation  therefor,  or 
providing  the  means  by  which  compensa- 
tion can  be   obtained,  is  unconstitutional 
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and  void.  Shepardson  v.  Milwaukee  &*  B. 
J\.  Co.,  6  IVt's.  605.— Following  Norton  v. 
Peck,  3  Wis.  714. — yuoTKD  IN  Powers  v. 
Hears,  12  Wis.  214. 

Hccausc  a  provision  in  an  act  authorizing 
a  railroad  company  ut  lai<e  and  hold  pos- 
session of  land  without  conipt'iisation  to 
the  owners,  is  void,  it  does  not  f(jllow  that 
the  niofle  of  ascertaining  compensation  pro- 
vided by  the  same  act  is  voiil.  Kennedy  v. 
Milwaukee  &^  St.  P.  R.  Co.,  22  Jl'is.  581. 

IV.  HOW  THEY  ABE  TO  BE  CONSTRUED. 

4(».  Ciciit'i-sil  rules.*— A  section  or  a 
part  of  a  section  of  a  statute  providing  a 
method  by  a  corporation  of  exercising  the 
right  of  compulsory  purchase  of  land  may 
be  unconstitutional.  If,  how  i:ver,  there  are 
sulhciint  independent  provisions  constiLu- 
tioiial  in  their  character  to  provide  a  com- 
plete method  of  proceeding,  elTect  will  be 
given  to  such  last  named  portions  of  the 
act  and  the  condemnation  authorized.  .State 
ex  rel.  v.  Baker,  17  Am.  6»  Eug.  R.  Cas.  15, 
20  Fla.  616. 

Where  by  the  terms  of  its  charter  a  rail- 
road company  is  incorporated  for  the  use 
and  benefit  of  that  particular  section  of  the 
state  where  the  road  is  located,  it  must  be 
assumed  that  the  grant  of  authority  to  con- 
demn the  land  necessary  for  a  roadbed  was 
a  rightful  exercise  of  legislative  discretion. 
Dietrich  v.  Murdork,  42  Mo.  279. 

47.  Strict  eoii.stnu'tioii  in  favor  of 
laiulowiier.f — In  exercising  the  right  of 
eminent  doniain  the  statute  must  be  strictly 
construed.  Pueblo  &>  A.  V.  R.  Co.  \.  Rudd, 
10  Am.  &■>  Etig.  R.  Cas.  404,  5  Colo.  270. 

This  rule  is  especially  applicable  to  dele- 
gations of  the  power  by  the  legislature  to 
private  corporations.  In  re  Pouglikeepsie 
Bridge  Co.,  108  N.  Y.  483,  1 5  A'.  E.Rep.  601. 

The  right  of  expropriation  should  only  be 
enforced  by  inches,  and  upon  conclusive 
proof  of  the  necessity  upon  which  it  rests. 
Jefferson  6t*  P.  R.  Co.  v.  Thomas,  7  La. 
Ann.  182. 

Unless  both  the  letter  and  spirit  of  the 
statute  relied  upon  clearly  confirm  the 
claimed  power,  it  cannot  be  exercised.  The 
person  or  corporation  which  the  statute 
says  may  exercise  the  right  for  a  stated  pur- 
pose,  may    exercise   it   for    that   purpose 

*  Construction  of  eminent  doniain  statutes,  see 
39  Am.  &  Eno.  R.  Cas.  62,  td'str. 
t  See  ulso/tfj/,  63. 


but  for  none  other;  and  no  other  per- 
son or  corporation  not  thus  authorized  can 
exercise  it  for  that  purpose,  IJgarc  v. 
Chicago,  139  111.  46,  28  A'.  E.  Rep.  934. 

Thus  a  grant  of  authority  to  construct  a 
railroad  along  a  river  does  not  authorize 
the  construction  of  the  road  in  or  upon 
sucii  river.  Ste^'ens  v.  Erie  R.  Co.,  21  A'.  / 
Eq.  259. — DisriNdUisHKD  IN  Arbenz  v. 
Wheeling  &  H.  K.  Co.,  40  ,\m.  &  Eng.  K. 
Cas.  284,  33  W.  Va.  i,  5  L.  R.  A.  371,  10  S. 
E.  Rep.  14.  FoLLowKi)  in  Morris  C.  &  B. 
Co.  V.  Fagin,  22  N.  J.  Eq.  430. 

Atid  land  of  an  individual  cannot  be 
taken  for  a  ferry  landing,  under  Iowa  l^ev. 
ch.  55,  authorizing  proceedings  to  appro- 
priate land  for  right  of  way  for  railroads, 
and  for  other  public  improvements  therein 
mentioned.  Sand/ord  v.  Martin,  31  loiva 
67. 

No  power  will  be  implied  not  intended  to 
be  granted ;  but  to  ascertain  what  was  the 
intention  of  the  legislature,  the  same  rules 
of  interpretation  will  be  used  as  in  ot'.er 
cases;  and  a  statute  will  not  receive  such 
construction  as  will  defeat  the  object  of  the 
grant.  Doughty  v.  Somerinlle  &^  E.  R.  Co., 
21  iV.  /.  L.  442.  Rensselaer  &>  S.  R.  Co.  v. 
Davis,  43  A^.  Y.  137. —  Rf.vikwkd  in  Re 
Metropolitan  El.  R.  Co.,  12  N.  Y.  Sup[). 
506. 

The  statutes  are  to  receive  a  reasonably 
strict  and  guarded  construction,  and  the 
powers  granted  will  extend  no  further  than 
expressly  stated,  or  than  is  necessary  to  ac- 
complish the  general  scope  and  purpose  of 
the  grant.  Pralher  v.  Jeffersonville,  M.  iS^ 
/.  R.  Co.,  52  Ind.  16. 

If  there  remains  a  doubt  as  to  the  extent 
of  the  power  after  reasonable  intendments 
in  its  favor,  the  doubt  will  be  solved  ad- 
versely to  the  claim.  New  York  &»  //.  R. 
Co.  V.  Kip,  46  N.  Y.  546.— Quoted  in  Re 
Union  El.  R.  Co.,  113  N.  Y.  ^75. 

The  statute  authorizing  the  appropriation 
of  land  for  railroad  purposes  (Wagn.  Mo.  St, 
326)  is  in  ilerogation  of  the  common  law, 
and  should  be  liberally  construed  in  favor 
of  those  whose  rights  are  to  be  affected  by 
it.  Mississippi  River  Bridge  Co.  v.  Ring, 
58  Mo.  491. 

And  the  recitals  in  the  conveyance  are 
not,  unless  so  declared  in  the  statute,  evi- 
cence  against  the  owners  of  the  property, 
but  the  facts  recited  must  be  established  by 
proof  aliunde.  Adams  v.  Saratoga  &'  IV. 
R.  Co.,  10  A'.    1'.  32S;  rei'i-rsing  11    Barb, 


t 


EMINENT    DOMAIN,  48,  40. 


898 


414.— Following  Striker  v.  Kelly,  2  Den. 
(N.  Y.)  323. 

The  cliarter  of  a  railroad  company  con- 
tained a  provision  tliat  where  any  person 
thnjiigh  whose  land  the  road  might  run 
should  refuse  to  relinquish  the  same,  or 
wlien  a  contract  between  the  parties  could 
not  be  made,  the  corporation  niiglit  give 
UDlice  to  a  justice  of  the  peace,  etc.,  ol  tlie 
i.icts,  and  tlie  justice  should  summon  the 
owner,  etc.,  and  appoint  twelve  disinier- 
csied  men,  etc.,  who,  after  having  taken  an 
uatli,  etc.,  should  view  the  land,  etc.,  and 
after  iiaving  taken  into  consideration  the 
advantages  as  well  as  disadvantages  the 
load  might  be  t(j  the  same,  should  report 
wiieiiier  the  person  was  entitled  to  damages 
or  not,  etc.  Held:  i.  That  this  provision 
was  contrary  to  common  right,  and  should 
lie  strictly  construed.  2.  That  it  was  inap- 
plicable except  where  the  company  had 
taken  the  initiative  in  assessing  the  dam- 
ages. 3.  That  it  was  only  applicable  where 
tlie  land  appropriated  was  part  of  a  tract 
with  which  the  road  came  in  contact.  4. 
That  if,  when  tlie  assessment  was  made,  the 
road  was  not  in  contact  with  the  land  taken, 
the  circumstance  that  it  had  been,  as  orig- 
inally laid  out,  was  of  no  importance. 
Eward  V.  Lawrenceburgh  <S^  U.  M.  R.  Co.,  7 
IftJ.  711. 

The  complainants  were  authorized  to 
construct  a  railroad  from  Morristown  to 
Newark.  That  was  the  object  of  their  in- 
corporation;  and  it  is  manifest,  from  the 
whole  act,  that  it  was  the  intention  of  the 
legislature  to  confer  all  the  powers  neces- 
sary to  enable  the  corporators  to  carry  out 
the  object  for  which  they  were  incorporated, 
lint  it  does  not  follow  that  because  the  leg- 
islature intended  to  confer  upon  the  com- 
|)any  all  the  powers  necessary  for  them 
10  carry  out  the  object  for  which  they  were 
incorporated  that  they  were  therefore  nec- 
essarily clothed  with  all  powers  to  meet 
that  necessity ;  and  that  when  not  expressed, 
such  powers  are  to  be  derived  by  implica- 
tion. In  a  limited  sense,  the  proposition  is 
true,  when  the  power  sought  to  be  implied 
does  not  take  away  or  impair  the  legal 
rights  of  individuals  of  any  other  corpora- 
tion. Morris  &•  E.  R.  Co.  v.  Mayor,  Jc, 
of  Newark,  10  A^.  J.  Eq.  352. — QUOTING 
Springfield  v.  Connecticut  River  R.  Co.,  4 
Cush.  (Mass.)  63. 

48.  Cuustruing  two  statutes  to- 
gether.—Section    15  of  the  act   entitled 


"  An  a„t  to  provide  for  the  incorporation  of 
railroad  companies,"  approved  May  11, 
1S52,  and  the  part  of  an  act  approved  June 
18,  1852,  relating  to  the  assessmeiu  uf  dam- 
ayes  where  Uiiid  is  taken  by  a  railroad  com- 
pany, are  to  be  taken  in  pari  inalcria,  and 
considered  as  one  statute.  McMalion  v. 
Cinciiuuiti &*  C.  S.  L.  R.  Co.,  5  lnd.  413. 

4{).  Statutory  remedy,  Aviieu  ex- 
clusive.* The  right  of  emiiuiit  domain 
can  be  exercised  only  in  the  mode  pointed 
out  in  the  statute  conferring  it.  Allen  v. 
Wilmington  &*  II'.  R.  Co.,  102  A'.  Car.  381, 
9  .S.  E.  Rep.  4. 

The  remedy  provided  in  the  charter  of  a 
railroad  company  for  damage  done  by  the 
construction  of  a  railroad  is  in  exclusion  of 
the  remedy  at  common  law.  Mason  v. 
Kennebec  &'  P.  R.  Co.,  31  Me.  215. — Ap- 
PKOVEU  IN  Slatten  v.  Des  Moines  Valley 
R.  Co.,  29  Iowa  148. 

And  being  the  special  remedy  given  by 
statute,  must  be  followed  in  all  cases.  La- 
fayette &^  J.  R.  Co.  v.  Smith,  6  Ind.  249. 

In  Nebraska  the  special  remedy  provided 
by  statute  for  determining,  by  condemna- 
tion proceedings,  the  damage  to  land  when 
a  part  thereof  is  taken  for  right  of  way 
purposes  by  a  railroad  company,  is  exclu- 
sive. Fremont,  E.  &^  M.  V.  R.  Co.  v.  Mat- 
theis,  35  Neb.  48,  52  N.  W.  Rep.  698.— 
Quoting  Republican  Valley  R.  Co.  v.  Fink, 
18  Neb.  82. 

After  Wis.  present  revised  statutes  took 
eflect  they  defined  and  controlled  the  pciwer 
of  railway  companies  in  respect  to  the  ac- 
quisition of  rights  of  way,  whatever  may 
have  been  the  provisions  of  their  original 
charters  in  that  regard.  Wisconsin  C.  R. 
Co.  V.  Cornell  University,  10  Am.  &'  Eng.  R. 
Cas.  loS,  52  Wis.  537,  8  yV.  W.  Rep.  491. 
S.I\,  Sherman  v.  Milwaukee,  L.  S.  &^  W. 
R.  Co.,  40  Wis.  645,  13  .^Im.  Ry.  Rep.  459. — ■ 
Rkai'KIRMING  Bohlman  v.  Green  Bay  &  L. 
P.  R.  Co.,  30  Wis.  105.— QuoTKO  IN  Oie- 
gonian  R.  Co.  v.  Hill,  9  Oreg.  377. — Allen 
V.  Wilmington  i3«»  W.  R.  Co.,  102  N.  Car. 
381,  9  i"  E.  Rep.\. 

The  thirty-seventh  section  of  ch.  88  of  the 
W.  Va.  Acts  of  1872-3,  requires  all  railroad 
companies  who,  when  this  law  was  passed, 
April  3,  [873,  were  constructing  their  mads, 
if  they  desired  to  acquire  title  to  lands,  to 
proceed  in  the  manner  prescribed  by  the 
eighteenth  section  of  such  act ;  and  after 

*  See  also  post,  984,  085,  105G. 
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the  passage  of  tliis  act,  such  a  railroad, 
ilKJugh  iiic(jrporaic(J  bclore  this  act  passed, 
caiitiui.  c<ji)demii  lands  in  the  manner  pie- 
scriocd  by  tlie  Ci)de  of  West  Virginia. 
LhcMpcake  &^  O.  A'.  Co.  v.  l\Uloii,  9  /('.  Va. 
64S. -ULulEU  AM)  KOLLOWKU  IN  Chesa- 
pcai<e  (Si  O.  K.  Co.  V.  Hoard,  lO  W.  Va.  270. 

Ciiapicr  42  of  tne  \V.  Va.  Code  of  1891, 
esijecialiy  section  5,  deienniiies  the  form  of 
tile  application,  and  wluit  it  must  contain. 
Tliis  chapter,  and  especially  tliis  section,  in 
what  it  contains  ami  in  what  may  fairly 
arise  by  necessary  implication,  is  e.\liaustive 
(jf  such  formal  retiuiiemenis,  unless  other- 
wise expressly  provided  elsewhere.  Charles- 
ton &*  S.  Jiriil^e  Co.  v.  Coins/oc/c,  36  W.  V'a. 
263,  15  .b'.  A".  A'l'fi.  69. 

o<h  l-r»»|»<'r  !i''t  under  which  to 
take  proeeediiijjs.* —  Under  a  charter 
autlujrizing  a  company  to  take  land  un- 
der the  Illinois  Act  of  1852,  or  any  other  act 
wiiich  had  been  or  might  thereafter  be 
passed,  tlic  company  could  take  land  under 
an  act  passed  in  1845.     Taylor  v.  Pcttijohn, 

24///.  3>2. 

A  railway  having  comnienccd  proceedings 
for  condemnation  of  right  of  way  under  the 
Illinois  statute  of  1852,  nuist  adhere  to  it 
throughout,  and  cannot  resort  to  other 
statutes.  The  rights  of  parties  must  be 
controlled  by  the  act  under  which  proceed- 
ings are  begun.  Peoria,  P.  &*  J.  K.  Co.  v. 
Laurie,  63  ///.  264.  7  Ant.  Ky.  Kep.  214. 
Emerson  v.  Western  Union  R.  Co.,  75  ///. 
1 76.  Cincinnati,  H.  &^  I.  R.  Co.  v.  Clifford, 
33  Ant.  St'  Eng.  R.  Cas.  81,  113  J  mi.  460,  1 5 
iV.  E.  Rep.  524,  13  West.  Rep.  384. 

Section  2  of  the  Illinois  Eminent  Domain 
Act  refers  to  cases  where  tlie  right  to  take 
private  property  for  public  use  has  been  or 
shall  be  conferred  by  general  law  or  special 
charter.  It  does  not  include  cases  where 
the  general  law  or  special  charter  prescribes 
the  particular  mode  of  condemning  the 
property,  in  addition  to  conferring  the  right 
to  condemn  it.  Chicago  &^  N.  W.  R.  Co.  v. 
Chicago,  148  ///.  141,  35  N.  E.  Rep.  881. 

A  railroad  may,  in  order  to  condemn 
lands,  resort  either  to  the  provisions  of  its 
own  special  charter  or  to  those  of  the  gen- 
eral law.  Cory  v.  Chicago,  B.  &'  K.  C.  R. 
Co.,  i,\  Am.  Sf  Eng.  R.  Cas.  183,  100  J\fo. 
282,  13  S.  IV.  Rep.  346.— F0L1.OWING  Cape 


*  Condemnation  of  land  under  special  charters 
and  general  laws,  see  note,.  44  Am.  &  Eng.  R. 
Cas.  173. 


Girarilcau  &  S.  C.  M,  Road  Co.  z>.  Dennis, 
67  Mo.  438.— CV«//«/  Branch  U.  P.  R.  Co. 
V.  ./Itch /son,  'P.  &^  S.  /•".  A'.  Co.,  5  Am.  &• 
Eng.  R.  Cas.  389,  26  A'an.  669. 

Laws  N.  Y.  1850,  ch.  140,  do  not  repeal 
the  provisions  of  a  railway  charter  granted 
before  1850,  and  inconsistent  with  said 
chapter ;  and  land  may  be  taken  according 
to  the  charter  without  reference  to  the  act 
of  1850.  Clarison  v.  Hudson  Riicr  R.  Co., 
12  A'.  1'.  304.  — UisTiNCJUlsHiUj  IN  Johnson 
V.  Hudson  River  R.  Co.,  49  N.  Y.  455. 
Rkconcilku  in  Staats  z/.  Hudson  River  K. 
Co.,  33  How.  Pr.  (N.  Y.J  139.  Rkvu.wku 
i.\  Cascades  R.  Co.  v.  Sohns,  i  Wash.  T. 
557. —  Visscher  v.  Hudson  River  R.  Co.,  15 
Barb.  (A'.  ]'.)  37.  — Approving  Hudson 
River  R.  Co.  v.  Outwaler,  3  Sandf.  (N.  Y.) 
689.— Reconcilkd  in  Staats  v.  Hudson 
River  R.  Co.,  33  How.  Pr,  139. 

Where  the  charter  of  a  railroad  corpora- 
tion contains  a  provision  as  to  the  manner 
of  condemning  land  for  its  right  of  way,  the 
method  pointed  out  by  such  provision,  and 
not  that  prescribed  by  the  general  law, 
must  be  followed.  Xorfolk  Southern  R.  Co. 
V.  Ely,  95  X.  Car.  77.— Following  Norfolk 
&S.  R.  Co.  V.  Warren,  92  N.  Car.  620;  Hol- 
loway  V.  University  R.  Co.,  85  N.  Car.  452. 

The  Port  Royal  R.  Co.  was  chartered  in 
1857,  and  its  cliarter  was  renewed  in  1870. 
The  charter  of  1857  prescribed  the  mode  by 
which  lands  might  be  condemned  to  the 
use  of  the  company.  Hy  a  general  act 
passed  in  1868,  a  diflerent  mode  of  con- 
demning lands  to  the  use  of  all  railroad 
corporations  was  prescribed.  }leld,  that 
the  company  must  proceed  in  the  mode 
prescribed  by  the  act  of  1868.  McCrea  v. 
Port  Royal  R.  Co.,  3  So.  Car.  381.— Quoted 
in  Tutt  V.  Port  Royal  &  A.  R.  Co.,  28  So. 
Car.  388,  5  S.  E.  Rep.  831. 

The  special  charter  of  a  company  was 
made  subject  to  general  legislation.  Ai  ilie 
same  session  a  general  law  was  enacted 
which  modified  the  provisions  of  the  special 
charter  as  to  the  condemnation  of  lands, 
but  which  did  not  go  into  effect  until  after 
the  special  charter.  Held,  that  until  the 
general  law  took  effect  the  company  should 
act  under  its  charter  in  condemnation  pro- 
ceedings. Cro/t  V.  Bennington  &•  R.  R.  Co., 
64  Vt.  I,  23  Atl.  Rep.  922. 

51.  Statutes  rcKUIatiii^  width  ot 
strip  taken. — Under  Iowa  Code,  §  1241, 
providing  that  railway  corporations  "  ma/ 
take  and  hold  *  *  *  so  much  real  estate  as 
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may  be  necessary  for  the  location,  construc- 
liun,  and  convenient  use  of  the  railway, 
*  ♦  *  tlie  land  so  taken  ♦  ♦  ♦  shall  not 
exceed  loo  feet  in  width,  except  for  wood 
and  water  stations,"  a  railway  company 
cannot  take  additional  land  outside  of  loo 
feet  for  passenger  stations,  freight  and  en- 
gine houses,  warehouses,  elev.itors,  and 
sucli  other  appliances.  Johnston  v.  Chicago, 
M.  &*  St.  P.  K.  Co.,  58  Iowa  537,  12  A'.  IV. 
Refy.  576. 

VVlicre  a  charter  authorized  tiie  taking  of 
land  not  exceeding  six  rods  in  widtli,  for  a 
certain  period,  and  by  a  later  act  tlie  time 
for  completing  the  road  was  extended,  and 
all  rights,  etc.,  of  the  company  were  con- 
tinued—//^/;/, that  during  the  extended 
term  the  company  might  take  six  rods  in 
width,  notwithstanding  the  general  statute 
ot  the  state,  regulating  railroads,  allowed 
fjiily  four  rods  to  be  taken.  Eaton  \!.  Euro- 
ptan  S^  N.  A.  R.  Co.,  59  Me.  520. 

The  New  Jersey  Act  of  1864,  p.  293,  gives 
the  defendants  power  to  condemn  lands  for 
the  purpose  of  widening  their  road.  The 
limitation  upon  such  power  is  the  reason- 
able necessity  of  the  road,  the  proviso  as  to 
width  in  the  second  section  not  applying  to 
the  act  of  widening.  Beck  v.  United  N.  J. 
R.  ^  C.  Co..  2,9  N./.  Z.  45. 

Under  N.  J.  Rev.  p.  925,  providing  that 
any  "railroad  "  constructed  under  this  act 
shall  not  exceed  one  hundred  feet  in  width, 
the  term  "  railroad  "  is  not  limited  to  the 
roadbeds  and  tracks,  but  includes  all  neces- 
sary appurtenances.  State  v.  Hudson  Ter- 
minal R.  Co.,  20  Am.  &*  Eiig-  R-  Cas.  294, 
46  N./.L.  289. 

A  railroad  company,  authorized  by  its 
charter  to  take  for  its  right  of  way  a  strip 
of  land  not  exceeding  sixty  feet  wide,  may 
limit  the  width  of  its  appropiiation  to  less 
than  sixty  feet;  but  unless  such  limitation 
aflirmatively  appear,  it  will  be  presumed 
that  it  has  appropriated  the  full  width  al- 
lowed by  its  ciiarter.  /ones  v.  Erie  &^  IV. 
V.  R.  Co.,  144  Pa.  St.  629,  23  Atl.  Rep.  251. 

53. leii^fth  or  course  of  road. 

— The  Kansas  statute  contains  no  limita- 
tion as  to  the  course  or  length  of  a  pro- 
jected railroad.  It  may  be  long  or  short, 
circular  or  loi.  'tudinal,  providing  it  is  built 
for  a  public  use  and  within  the  contem- 
plated purposes  of  the  statute.  State  v. 
Martin.  51  Kan.  462,  33  J'ac.  Rep.  9. 

5a.  Statutes  relative  to  appeals. — 
The  several  clauses  in  Ala.  Const,  relating 


to  the  taking  of  pri\'ate  property  for  public 
•'ses  construed  in  connection  with  the  pre- 
ex  sting  law  and  judicial  decisions,  were 
i'lle;  ded  to  secure  just  comi)eiisatioM  to 
the  owner  of  the  property  taken,  and  to 
compel  its  payment  before  the  appropria- 
tion was  complete ;  also,  to  secure  the 
right  of  appeal  from  the  preliminary  assess- 
ment of  damages,  without  reganl  to  the 
character  of  the  tribunal  or  body  by  which 
the  assessment  iriay  be  made ;  and  the 
right  to  a  trial  by  jury,  on  the  demanl  of 
cither  party,  when  the  error  or  matter  com- 
plained of  is  the  amount  of  damages  as- 
sessed. Montgomery  Southern  R.  Co.  v. 
Sayrc,  20  Am,  &•  Eng.  R.  Cas.  203,  72  Aia. 

443- 

The  statute  regulating  proceedings  for 
the  assessment  of  damages,  when  lands  are 
taken  by  a  railroad  corporation  for  the 
right  of  way,  was  intended  to  carry  into 
effect  these  constitutional  provisions,  and 
must  be  so  construed,  if  possible,  as  to 
effectuate  that  intention,  and  to  harmonize 
the  statute  with  the  c(  nstitution  ;  and  thus 
construing  the  section  which  gives  an  ap- 
peal to  cither  party,  and  declares  that  "  the 
same  proceedings  shall  be  had  as  in  ordi- 
nary cases  of  appeal  from  the  probate  court 
to  the  higher  courts  of  the  state,"  it  must 
be  held  to  give  an  appeal  to  the  circuit 
court,  of  which  a  jury  is  a  constituent, 
thereby  securing  the  right  to  atrial  by  jury, 
if  demanded.  Montgomery  Southern  R.  Co. 
v.  Sayre,  20  Atn.  iS-»  Eng.  R.  Cas.  203,  72 
Ala.  443. 

Maine  St.  of  1873,  ch.  95,  embraces  all 
the  subject-matter  of  Rev.  St.  i,h.  51,  §  8, 
so  far  as  it  relates  to  applications  for  an  in- 
crease or  decrease  of  damages  for  land 
taken  for  railioad  purposes,  and  is  there- 
fore the  only  statute  in  force  providing  for 
appeals  in  that  respect.  Knight  v.  Aroos- 
took  River  R.  Co.,  67  ^fe.  291,  xd  Am.  Ry. 
^^P-  354.— Quoted  in  Clark  v.  Maine  Shore 
Line  R.  Co.,  Si  Me.  477, 17  Atl.  Rep.  497. 

54.  Aineiulatory  st.atutes.  —  The 
fifth  section  of  the  Alabama  Act  of  Febru- 
ary 16,  1854,  to  amend  the  charter  of  the 
Alabama  &  Florida  R.  Co.,  relates  to  the 
assessment  of  the  damages  only,  sustained 
by  the  owner  of  the  lands  taken,  and  has 
no  application  in  assessing  the  amount  of 
compensation  to  be  paid  for  the  lands  ac- 
tually taken.  Alabama  (S^  F.  R.  Co.  v.Bur- 
kett,  42  Ala.  83. 

Under  the  act   of  1854,   N.  Y.   Laws  of 
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1854,  d).  282,^  5,  aiiicndinf,' the ^{cneral  mil- 
Id. 1(1  ait,  Laws  of  I1S50,  cli.  140,111c  supreme 
Court  lias  |)owcr  U)  inakij  an  oidir  or  to 
issue  process  to  put  a  railroad  coiiqiauy  into 
Iji.ssessiou  of  lands  acquired  by  prcjceed- 
ii)f,'s  under  the  {general  act.  ///  re  j\'i':o 
Vol  I;  C.&^//.  h\  A'.  Co.,  60  A'.  1'.  iiC),  10 
./;//.  h'v.  /\'i'/>.  150;  iij[]h- III  illy;  2  II  tin  482,  5 
/'.  &^  C.  84.--l<i;i  KKUiNd  10  Niaj,Mra  Falls 
iV  L.  O.  K.  Co.  V.  lldt.  hkiss,  16  Haib.  270. 

Tiio  object  of  the  amendment  was  to  give 
to  the  courts  the  same  power  in  such  pro- 
ceeding's lo  carry  into  elTect  the  object  and 
intent  of  the  act  wliich  they  had  to  carry 
into  elfect  llieir  own  judgments  or  decrees, 
and  to  assimilate  the  practice  to  that  estab- 
lished in  actions,  litre  Xt-d<  YorkC.&^lI. 
R.  K.  Co.,  60  A'.  J'.  116,  10  .III/.  Ky.  Rep. 
150;  a£irini»ig-  2  Iliin  482,  ^  T.&-'  C.  84. 

Sccti(jii  16  of  chapter  151  of  act  of  1851-2 
(old  Code  Tenn.  §  11 19)  was  intended  as 
a  general  ameridmeiil  to  the  charters  of  all 
railroad  companies  that  might  see  proper 
to  accei)t  its  |)rovisions  by  exercising  the 
rights  and  priviliges  conferred  by  it,  ard 
under  it  a  railroad  c(jmpany  authorized  l)y 
its  charier  to  cc.ndemn  land  for  right  of 
way  may  condemn  land  to  build  a  track 
connecting  or  uniting  it  with  another  rail- 
road ;  and  if  it  apjiropriates  land  for  such 
purpose  without  having  the  s;inie  con- 
demned, it  is  not  liable  as  a  trespasser,  but 
for  its  value  and  incidental  rlamages,  under 
the  statute  providing  for  the  measure  of 
damages  in  case  of  condemnation  proceed- 
ings. Louis'i'iUe  &->  N.  R.  Co.  v.  Qiiiiin,  22 
Am.  &>■'  Kiig.  R.  Cas.  iii,  m.  Lea  {Tenn.) 
65. —  Foi.i.owiN'o  Louisville  &  N.  R.  Co.  v. 
State,  9  Haxt.  522. 

*■»."».  lC«'|H>aIiiiK  stilt iitcs. — The  Ar- 
kansas Act  of  Jamiary  22, 1855,  "  [jrescribing 
the  mode  of  procedure  in  obtaining  the 
1  iglit  of  way  for  railroads,"  is  repealed  by 
the  statute  of  April  28.  1877,  "for  the  bct- 
lei'  regulation  and  efTiciency  of  railroad 
c<>m])anies," the  latter  act  making  provision 
for  the  same  matters  as  the  former,  and 
being  intended  as  a  sub.stitute  for  it  ;  and 
the  provision  of  the  former  act  limiting 
proceedings  for  the  assessment  of  damages 
to  two  years  from  the  taking  of  the  lands, 
is  no  longer  in  force.  Or^an  v.  Memphis 
&*  L.  R.  R.  Co.,  39  Am.  &>  Eng.  R.  Cas. 
75,  51  Ark.  235,  II  5.  W.  Rep.  96. 

The  III.  Act  of  1845,  entitled  "  Right  of 
Way,"  was  in  force  notwithstanding  the 
act  of  1852,  on  the  same  subject,  so  far  as 


it  is  not  rejnignant  to  the  latter  act,  and  it 
has  been  so  recogtiized  by  repeated  ileci- 
sions  and  by  legislative  enactment.  The 
genera!  railway  law  of  1849  did  not  alTect 
the  act  of  1S45.  The  19th  section  of  that 
act  was  intended  to  reserve;  the  (lower  in 
the  legislature  to  fix  the  route  and  termini 
of  all  roads  organized  under  its  provisions, 
and  not  to  repeal  the  law  of  184;.  Peoria 
&^  R.  I.  R.  Co.  V.  Warner,  61  ///.  52,  12  .////. 
Ry.  Rep.  444.— Rkvikwf.I)  in  Chicago,  H.  it 
(J.  R.  C(3.  V.  Chamberlain,  84  III.  333.  Tay- 
lor V.  l\'ttijolin,  24  ///.  312. 

A  proceeding  to  condemn  land  for  a  right 
of  way  was  commenced  under  the  act  of 
1852,  but  before  a  trial  was  h:;d,  the  a<  t  of 
1872  had  taken  effect,  and  the  damages 
were  assessed  according  to  the  provisions 
of  the  latter  act,  which  exjjressly  re])ealed 
all  conflicting  laws.  Held,  that  the  assess- 
nent  was  iirojierly  matle  under  the  latter 
act,  as  the  proceedings  were ///y7(v/ wl.en 
it  l(j(jk  elTect.  .Spr/n^iJielil  &>>  T  S.  K.  R. 
Co.  V  Hall,  dT  III.  99.— yuoiri)  in  Treacy 
V.  Elizabethtown,  L.  iS:  \\.  S.  R.  Co.,  85  Ky. 
270,  3  S.  W.  Rep.  168. 

The  Ky.  general  law  of  April  1 1,  1S82,  pro- 
viding the  mode  of  ccmdemning  land  f(jr 
the  use  of  railroad  companies,  reoealed  the 
provisions  of  ai)|)ellee's  charter,  L  'n"  in- 
consistent, therewith.  Treacy  v.  lilizaletli- 
tincn,  L.  &>•  B.  S.  R.  Co.,  85  A>.  270,  3  S.  W. 
Rep.  168. 

The  general  law  applies  to  the  trial  in  the 
circuit  court  of  proceedings  for  the  con- 
demnation of  land  which  were  begun  prior 
to  its  passage,  jjrovided  tlie  railroad  com- 
pany had  not,  prior  to  the  jiassage  of  the 
law,  acquired  title  to  the  land  by  a  compli- 
ance with  the  conditions  precedent  to  its 
right  to  condemn  the  land  under  its  char- 
ter, and  thus  left  nothing  to  be  determined 
but  the  amount  of  damages.  Treacy  v. 
Elizabelhtown,  L.  &»  />'.  S.  R.  Co.,  85  R'y. 
270,  3  5.   IV.  Rep.  168. 

Wash.  Act  of  February  i,  1888  (Laws 
1887-8,  p.  58),  providing  a  general  and  com- 
plete method  of  ascertaining  and  obtaining 
damages  in  consequence  of  the  appro[)ria- 
tion  of  land  by  corporations  for  railway  pur- 
poses, requiring  actions  to  be  brought  in 
the  district  court,  and  declaring  the  remedy 
exclus'.  "of  all  others,  repeals  by  implica- 
tion till:  provisions  of  the  charter  of  S[)0- 
kan^-  Falls  (Laws  1885-6,  p.  304,  §  njallow- 
ing  actions  for  damages  to  abutting  prop- 
erty from  building  railroads  in  streets  to  be 
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recovered   before  a   justice  of  the    peace. 
Nortlurn  I'm.  K.  Co.  v.  I/aas,  2  ll'us/i.  376, 
26  /',ic.  Ki'fi.  86y. 
5<(.  I'articiilar  words  aiul  |tlirns<>s. 

— Tlu;  word  "  noii-resiik'iit,"  it)  Neb.  Coinp. 
St.  cli.  16,  ;:  100,  relating  to  cotuiciniiatioii 
proci^editij^s  f(jr  rij^lit  of  way  for  a  railroad, 
iiii'ans  a  non-resident  of  the  state  and  not 
ol  ilu'  land  alTected,  or  of  the  county  wiierc 
il  is  situate.  J'ac/Jic  A',  Co.  v.  J'trkins,  36 
Afli.  456.  54  iV.  IV.  Rfp.  845. 

Tliat  tlie  word  "  owner,'  as  used  in  tlic 
statute  proviiiing  for  the  obtainint;  of  a 
ri'^ht  of  way  for  a  railroad  over  tlie  hinds 
on  its  route,  w;is  intended  to  mean  the  per- 
son who  re[)resented  the  land,  see  LJeot\t^i(t, 
C.  (5-*  A^.  A*.  Co.  V.  Scofi,  38  So.  Car.  34,  16  S. 
K.  Rif>.  185. 

It  was  not  until  tiie  Pa.  Act  of  April  14, 
1864,  tliat  the  legislature  atithorized  tiie 
taivitig  of  a  public  street  or  alley  for  the  use 
of  the  Philadelphia  &  Erie  R.  Co.,  and 
made  provisions  for  damages  resulting 
tiierefrom.  The  word  "  property,"  in  the 
act  of  July  22,  1864,  does  not  include  public 
highways.  Cake  v.  Pliiladelpliia  &-•  A".  R. 
Co.,  ^7  Pa.  S/.  307.  — Rkvikwku  in  Phila- 
delphia, G.  &  N.  K.  Co.  7'.  Pennsylvania  S. 
V.  K.  Co.,  16  Phila.  (Pa.)  636. 

"  So  appropriated,"  as  used  in  Mo.  Rev. 
St.  1879,  §  894,  cannot  be  held  to  imply  that 
the  appro|)riaiion  had  taken  place  at  some 
preceditig  step  in  the  proceeding,  but  must 
be  referred  to  all  the  proceedings  crowned 
by  tlie  paynient  of  the  compensation — the 
last  and  essential  act  in  the  condemnation. 
Chicago,  M.  &^  St.  /'.  A'.  Co.  v.  Raiidolpli 
Town-Sit i'  Co.,  47  ylm.  iS^»  Eiit;;^.  R.  Cas.  118, 
103  /!/('.  451. —  Kkvikwkd  in  St.  Louis,  O. 
11.  i^'  C.  R.  Co.  71.  Fowler,  113  Mo.  458. 

r>7.  ConslriH'tioii  oi'  part  ifiilar 
sta<  iito.s. — (i)  California. — The  provisions 
of  the  practice  act  have  no  application  to 
proceedings  for  condemnatif)n  of  land  for 
till!  use  of  a  railroad.  Western  Pac.  R.  Co. 
v.  Reed,  35  Cat.  621. 

(2)  Illinois. — By  one  of  the  acts  under 
which  the  Chicago,  B.  cS:  Q.  R.  Co.  was  in- 
corporated, the  line  of  the  railroad  is  desig- 
nated :  "  From  .Aurora  to  some  eligible  and 
convenient  pcjint  in  the  counly  of  Du  Page, 
there  to  conned  with  the  Galena  and  Chi- 
cago Union  railroarl."  By  an  amendatory 
act  the  company  was  authorized  to  con- 
struct a  branch  railroad  from  its  main  line, 
from  Aurora,  in  Kane  county,  to  and  in  the 
city  of  Chicago,  by  the  way  of  Naperville. 


Held,  that  under  either  of  these  acts,  the 
termini  iA  the  road  were  so  far  fi.xed  as  to 
authori/c  tiie  company  to  proceed  to  con- 
demn land  for  its  use,  under  th(;  act  of  1852, 
which  is  confined  in  its  operation  to  rail- 
roads the /£7'«//>/<' of  wiiich  iiave  ixMMi  li.xed 
by  the  legisl.iiun!.  Cliira^t^o,  Jl.  &^  (J.  R. 
Co.  V.  Cluanberlain,  84  ///.  333,  16  Am.  Rv. 
Rep.  466.  — Rk. VI K.WIN <;  I'eoria  it  K.  I.  R. 
Co.  V.  Warner,  61  111.  52.— Rkvikwkd  in 
Central   R.  Co.  %>.  Pennsylvania  R.  C(j.,  31 

N.  J.  Eq.  475- 

(3)  Kentucky.— \\\  condemnation  of  land 
for  the  use  of  the  Elizabetlitown  and  Pa- 
ducah  R.  Co.,  the  rule  ])rescril)ed  by  the 
charter  of  said  company  mist  be  held  to  be 
suiiordinate  to  the  protection  afforded  tiie 
citizen  by  section  14,  article  13,  constitution 
of  this  slate.  The  rule  laid  down  in  Sut- 
ton v.  City  of  Louisville  (5  Dana  28)  is  citcl 
and  approved,  both  as  to  the  value  of  the 
property  taken  and  how  the  advantages  and 
disadvar.cage;.  are  to  be  compared  and  set 
ofT  the  one  against  the  other.  Elizabeth- 
town  &^  P.  R.  Co.  V.  I/el;n,  8  Hnsli  (A>.) 
681. 

(4)  Michigan. — The  statute  for  condemn- 
ing lands  for  railway  purposes  is  fatally  de- 
fective in  not  providing  a  means  or  tribunal 
for  deternuning  the  question  of  tenrler, 
which  cannot  be  done  by  the  judge  or  a  jury. 
Toledo,  A.  A.&^G.  T.  R.  Co.  v.  Dun  lap,  5 
Am.  (^  Eni^.  K.  Cas.  378,  47  Mich.  456,  1 1 
N.  IV.  Rep.  271. 

The  provision  in  How.  St.  ch.  93,  §  10, 
that  the  court,  as  t(j  the  confirmation  of 
the  report  of  the  commissioners  or  jury  in 
condemnation  proceedings  instituted  under 
said  chapter,  shall  have  the  powers  usual  in 
other  cases,  refers  to  the  powers  of  courts 
in  tfie  confirmation  of  reports  made  to  them 
by  bodies  or  persons  authorized  by  l:i\v  to 
make  them,  in  accordance  with  the  known 
practice  of  such  courts,  llackiis  v.  Gart- 
ner, 89  Mich.  209,  50  A'.  IV.   Rep.  646. 

(5)  Minnesota.  —  Under  Gen.  '.-'.  ch.  34, 
railroad  corporatit)ns  are  not  autl'.'^rizcd  10 
take  land  by  condemnation  at  their  pleas- 
ure. Section  13  only  authorizes  them  to 
obtain  the  right  of  way  needed,  etc.,  and  all 
necessary  sites  and  grounds  for  depots,  etc. 

Weir  V.  St.   Paul,   S.  &->  T.  F.  R.  Co.,   18 
Minn.  155  (6^//.  139). 

(6)  Ne7t/  )'ork. — The  requirements  of  the 
statute  of  1881  as  to  contiguity  and  accessi- 
bility apply  only  to  cases  where  the  land  is 
condemned  by  a  railroad    for   earth  and 


oat 

3 


a 


CO 


mmw 


398 


EMINENT   DOMAIN,  57. 


X 


tt'A 


gravel,    /n  re  Long  Island  R.  Co.,  50  N.  Y. 
S.  R.  257,  66  Hun  6t,\,  21  A'.  Y.  Supp.  4S9. 

(7)  North  Carolina. — The  provisions  of 
the  general  railroad  act  (Code,  ch.  49)  are 
applicable  to  the  Durham  &  Northern  K. 
Co.,  notwithstanding  its  charter  prescribes 
that  it  shall  have  the  power  to  condemn 
land  under  tlie  "  saii'e  rules  and  regulations 
a.s  are  prescribed  for  the  North  Carolina  R. 
Co."  Durham  &»  J\'.  R.  Co.  v.  R/ch>iiond&^ 
D.  R.  Co.,  44  A//i.&^  Eng.  R.  Cas.  168,  106 
A'.  Car.  16,  10  5.  E.  Rtp.  1041. 

(8)  South  Carolina. — The  provisions  of 
the  statute  as  to  rights  of  way  (Gen.  St.  -^.^ 
1 550-1 561)  only  govern  the  manner  of 
claiming  the  right,  and  the  mode  by  which 
the  amount  of  compensation  is  to  be  ascer- 
tained, where  the  right  to  compensation  is 
conceded,  or  has  been  already  otherwise  de- 
termined. The  statute  law  has  prescribed 
no  mode  by  which  the  disputed  right  of  a 
landowner  to  compensaiion  for  the  land 
over  which  a  railroad  has  been  constructed 
can  be  determined.  Georgia,  C.  &^  N.  R. 
Co.  V.  Ridlehuber,  38  So.  Car.  308,  17  5.  E. 
Rep.  24.  — Quoting  Ross  v.  Georgia,  C.  & 
N.  R.  Co..  33  So.  Car.  483. 

(9)  Virginia. — The  act  of  the  legislature 
of  June  4,  1870,  having  authorized  the  Al- 
exandria &  Fredericksburg  R.  Co.  to  ex- 
tend its  road  from  Alexandria  to  a  point  on 
the  Potomac  opposite  Washington,  it  only 
remained  to  determine  what  land  or  other 
profjcrty  should  be  taken  for  that  purpose, 
and  to  ascertain  and  fix  the  compensation 
therefor.  The  power  to  take  the  land  was 
expressly  vested  in  the  railroad  company 
by  the  act  of  incorporation  upon  pay- 
ment of  con.pensation  and  damages,  and 
no  action  of  any  court  was  necessary  to 
give  effect  to  this  legislative  provision. 
Alexandria  Sf  F.  R.  Co.  v.  Alexandria  (S-» 

W.  R.  Co.,  10  Am.  Sf'  Eng.  R.  Cas.  23,  75 
Va.  780. 

The  said  act,  after  authorizing  the  com- 
pany to  construct  its  road,  contains  the  fol- 
lowing restriction  :  "  Provided  that  in  the 
extension  of  the  said  railway  it  shall  in  no 
way  interfere  with  the  chartered  rights  or 
franchises  of  any  railroad  extending  be- 
tween Alexandria  and  Washingtoi'  ;  but 
tais  proviso  shall  not  be  construed  as  pre- 
venting said  Alexandria  &  Fredericksburg 
railway  from  crossing  any  such  railroad." 
"lie  company  took,  and  the  county  court  of 
Alexandria  county  condemned  for  its  use, 
a  strip  of  iSi  feet,  making  8  acres  25  perches 


of  the  roadbed-of  the  Alexandria  &  Wash- 
ington R.  Co.,  extending  the  whole  length 
of  its  road,  which  had  been  appropriated  in 
fee  simple  to  the  latter  company  by  virtue 
of  its  charter.  Held:  (i)  This  taking  of 
land  was  an  interference  with  the  chartered 
rights  of  the  franchises  of  the  Alexandria 
&  Washington  K.  Co.,  within  the  prohi- 
bition of  said  i)roviso;  (:•)  the  county  court 
had  no  jurisdiction  over  the  subject-matter, 
and  its  judgment,  being  null  and  void,  is  no 
iini)c(liinciit  to  the  consideration  of  the 
case,  .llexandria  Ss^  F.  R.  Co.  v.  Alexan- 
dria &-  ff '.  R.  Co.,  10  Am.  <S^  Eng.  R.  Cas. 
-3.  75  f'"'  7S0. — Quoting  Housatonic  R. 
Co.  V.  Lee  &  H.  R.  Co.,  1 18  Mass.  391. 

'10)  IFest  Virginia. — The  first  and  most 
of  the  provisions  of  the  Code,  §  5,  ch.  52,  re- 
late to  the  mere  entry  by  a  company,  incor- 
porated for  the  construction  of  a  work  of 
internal  improvement,  upon  the  lanrls  of 
another  person,  to  examine,  survey,  and  lay 
out  parts  needed  for  the  improvement.  But 
the  sentence  next  to  the  last,  as  amended 
in  the  act  of  1870,  which  provides  that  no 
company  shall,  under  the  chajjter,  invade 
the  dwelling  house  of  any  jjcrson,  or  any 
space  within  20  feet  thereof,  without  the 
consent  of  the  owner,  not  only  forbids  such 
entry  for  experimental  and  prcparatoiy  pur- 
poses, but  inhibits  the  acquisition  of  the 
land  by  judicial  proceeding  upon  payment 
of  just  compensation,  without  the  consent 
of  the  owner.  Chesapeake  &*  O.  R.  Co.  v. 
Pack,  t  IV.  Va.  397. 

The  proviso  which  immediately  follows 
the  sentence  first  mentioned,  that  "this 
act"  shall  not  apply  to  any  city  or  incorpo- 
rated town,  is  construed  as  if.  instead  of  the 
words  "this  act,"  the  words  "preceding 
sentence"  were  used.  It  excepts  dwelling 
houses  and  the  space  adjoining  them  in  cit- 
ies and  incorporated  towns  from  the  protec- 
tion of  the  preceding  provision,  and  leaves 
them,  under  the  general  law,  subject  to  be 
taken  upon  payment  of  com[)ensation,  with- 
out the  consent  of  the  owner.  Chesaf<eake 
&>  O.  R.  Co.  V.  Pack,  6  IV.  Va.  397. 

The  provision  of  section  5,  that  a  com- 
pany shall  not  invade  the  flwelling  house  of 
any  person,  or  space  within  20  feet  of  it, 
applies  to  such  iiouse  and  space  occupied 
either  by  the  owner  in  fee,  or  a  tenant. 
Chesapeake  &•  O.  R.  Co.  v.  Pack,Cy  !l'.  Va. 

397- 

(11)  IVisconstn. —  The  words  "value  of 
the  land  taken,"  as  used  in  the  Wisconsin 
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Central  R.  Co.'s  charter,  empowering  the 
commissioners  to  determine  "tlie  value  of 
the  laiid  taken,"  mean  tlie  "just  compensa- 
tion "  required  by  tlie  constitution,  wliich 
includes  "  not  only  the  value  of  the  portion 
taken,  but  also  the  diminution  of  the  value 
of  that  from  whicli  it  is  severed."  Under 
any  otiier  construction  of  tlie  charter  no 
land  could  be  condemned,  and  the  operat- 
ing; ol  the  road  could  he  enjoined  until  ilie 
lctiislat':re  should  provide  means  for  the 
lawful  condemnation  of  the  land.  Paris 
V.  ll'isconsin  C.  A'.  Co.,  33  Wis.  413. — 
Oi;oi'iN(;  .\N'lJ  FOLLOWING  Hifjclow  z".  West 
Wis.  R.  Co.,  27  Wis.  478.— Ai'i'ROVKD  in 
Atchiso'i  &  N.  R.  Co.  v.  Bocrner,  34  Neb. 
240. 

V.  FOWEB  TO  TAKE  FBOFERTT  FOR  PUBLIC 

USE. 

I.  /«  Genera/. 

58.  The  power  an  attribute  of 
sovereignty. — The  power  of  eminent  do- 
main is  not  granted  by  the  constitution  to 
the  legislature.  It  inheres  in  every  state 
by  virtue  of  its  sovereignty,  and  the  law- 
making body  has  the  fullest  liberty  in  the 
exercise  of  this  power,  except  as  specially 
restricted  by  constitution  "  provisions. 
Central  Branch  U.  P.  R.  Co.  v.  Atchison,  T. 
<^  5.  /'■.  A'.  Co.,  10  Am.  &•  Kuf!;.  R.  Cas.  52S. 
28  A'an.  453.  Wilson  v.  Baltimore  ^^  P.  R. 
Co.,  5  Del.  Ch.  524.  IVeir  v.  St.  Paul,  S. 
&>  P.  F.  R.  Co.,  i8  Minn.  155  {Gil.  139).— 
Followed  !n  Secomb  v.  Milwaukee  k  St; 
P.  R.  Co.,  49  4ow.  Pr.  (N.  Y.)  75,  23  Wall. 
(U.  S.)  108;  Warren  w.  First  Div.  St.  P.  & 
P.  R.  Co.,  18  Minn.  384  (Gil.  345).  Rk- 
vi;;wED  IN  Central  R.  Co.  v.  Pennsylvania 
R.  Co.,  31  N.  J.  Eq.  475. 

The  state  has  the  right  to  make  a  com- 
pulsory purchase  of,  or  to  condemn  the 
property  of,  the  citizen  for  a  public  use  or 
purpose,  just  conipensation  being  made  to 
the  citizen  for  it.  Moody  •^.  Jacksomiille,  T. 
&-'  K.  IV.  R.  Co.,  14  Aw.  &'En^.  R.  Cas.  53, 
20  /•■/■»,  597. 

Tlie  right  of  eminent  domain  is  an  essen- 
tial attribute  of  sovereignty,  inherent  in 
every  independent  government,  and  to  be 
exercised,  in  the  discretion  of  the  sovereign 
power,  to  promote  the  general  welfare  of 
the  people.  Tiie  right  of  the  citizen  to 
own,  possess,  and  enjoy  his  property  must 
necessarily  give  wiy  to  the  right  of  the 
state  to  appropriate  it  to  public  uses  when, 


in  the  judgment  of  the  sovereign  power, 
tlie  public  interest  will  thereby  be  pro- 
moted. The  taking  or  d,'.ina,-;ing  of  private 
property  for  the  consiruction,  operation, 
and  mainfnance  of  railroads  is  a  public 
use,  within  tlie  meaning  of  the  constitution. 
/'cnn  Mut.  L.  Ins.  Co.  v.  Heiss,  141  ///.  35, 
31  N.E.Rcp.  1 38. 

51).  aiul  exclusively  vested  in 

tlie  lej; islative  department.*— h  is  well 
settled  thai  lands  may  be  taken  by  right  of 
eminent  domain  for  the  use  of  a  railroad 
corporation;  and  that,  in  the  absence  of  an 
express  constitutional  provision,  this  may 
be  done  in  any  mode  authorized  by  the  leg- 
islature, subject  to  the  condition  of  making 
compensation.  Sccombe  v.  Mihoaukct-  &-> 
St.  P.R.  Co.,  21  Wall.  [U.  S.)  108,  II  Am. 
Ry.  Rep.  355.— Approving  First  Div.  St.  P. 
&  F*.  R.  Co.  V.  Parcher,  14  Minn.  297. 

The  designation  of  ilie  corporation  in 
whom  such  right  to  condemn  for  public  use 
is  to  be  vested,  the  method  of  condemna- 
tion, and  the  fixing  the  nature  and  extent 
of  the  compensaticjn  to  be  made  for  the 
properly  are  powers  vested  exclusively  in 
the  legislative  department  of  the  govern- 
ment. Moody  V.  Jacksonville,  T.  (3^  K.  W. 
R.  Co.,  14  Am.  iS^  Eng,  R.  Cas.  53,  20  Pla. 

597- 

(iO.  Power  may  be  exercised  di- 
rectly or  tliroii|>ii  corporate  bodies.f 

— The  legislature  may  determine  whether 
the  benefits  which  the  community  are  to 
derive  from  a  publ'c  ini[)rovement  are  of 
such  importance  as  to  justify  the  exercise  of 
the  right  of  eminent  domain,  and  this  right 
maybe  exercised  by  the  government  directly 
or  through  the  medium  of  corporate  bodies 
or  private  individuals.  San  Francisco,  A. 
<Sr-  S.  R.  Co.  V.  Caldwell,  31  Cal.  367. 

Ol.  Kxi.steiice  of  tlie  ri;>:]it  is 
founded  on  iieeeHsity.|— The  right  of 
the  state  to  take  private  property  under  the 
power  of  eminent  domain  rests  ujjon  the 
ground  that  there  is  a  public  necessity  for 
such  taking,  and  can  only  be  exercised  when 
the  law  provides  the  means  of  giving  ade- 
quate compensation  to  the  owner.  l')ari:;an 
V.  Carolina  C.  R.  Co.,  113  N.  Car.  596,  18  S. 
E.  Rep.  653. 

A  public  convenience  is  not  such  a  neces- 
sity as  authorizes  the  exercise  of  the  right 


*  .See  also  ontf,  2. 
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of  eminent  domain.  The  use  must  be  for 
the  people  at  larye,  and  must  be  compulsory 
by  the  public,  and  not  optional  vviili  the 
Corporators.  It  must  be  a  riglii  in  tlie  peo- 
ple, and  not  a  favor,  and  under  i)ublic  reyu- 
laiions  as  to  lolls,  etc.  Hut  where  it  is  a 
public  convenience,  not  a  necessity,  the 
right  to  take  private  property  docs  not  ex- 
ist. Mcmpliis  Freii:;lit  Co.  v.  Mayor,  etc.,  of 
Mt-iiif>lih,  4  Coltkv.  (Ti')in.)  419. 

The  necessity  which  justifies  the  taking 
of  properly  is  not  thai  overpowering  neces- 
sity which  admits  of  no  alternative;  but  if 
the  interest  at  stake  may  probably  be  pro- 
nioled  by  the  appropriation  of  property,  it 
is  the  right  and  duty  of  the  officer  on 
whom  rests  the  obligation,  to  omit  no  use- 
ful precaution  to  take  and  appropriate  it. 
Taylor  v.  IWishvUle  &*  C.  /i'.  Co.,  6  Cold-M. 
( 1  enn.)  646. 

A  railroad  C(jmpany  which  is  authorized 
to  acquire  land  100  feet  in  width  for  right 
of  way,  and  also  such  lands  as  are  needed 
for  depot  buildings,  etc.,  and  for  purposes 
connccied  with  the  use  and  management  of 
the  railroad,  cannot  acquire  lands  which  are 
not  necessary  for  railroad  purposes,  even 
though  ihey  be  donaled  for  the  purpose  of 
auliiig  its  construction,  when  no  statute  of 
tlie  state  authorizes  corporations  to  hold 
lands  without  regard  to  the  uses  to  be  made 
<if  them.  Case  v.  Kelly,  43  ^liit.  &•  Eng.  R. 
Cas.  I,  133  U.  S.  21,  10  Sup.  Ct.  Kep.  216; 
affirming  13  Am.  &*  Eng.  A'.  Cas.  70. 

The  fact  that  the  charter  of  a  corpora- 
tion is  a  private  act  of  which  the  court  can- 
not take  judicial  notice,  and  that  it  was  not 
brought  to  the  notice  of  the  court,  by  plead- 
ing or  otherwise,  docs  not  authorize  the 
court  to  enforce  the  right  of  the  company  to 
lands  not  necessary  for  corporate  purposes, 
when  no  authority  by  general  statute  to  ac- 
(piire  such  lands  is  shown.  Case  v.  K'elly,  43 
Am.  (S^  Eng.  A'.  Cas.  i,  133  lA  .S".  21,  ro  Su/>. 
CI.  Rep.  216;  affirming  13  Am.  iS-»  Eng.  R. 
Cas.  70. 

Where  the  statutes  authorize  a  company 
to  alter  its  route  even  when  once  fmally  lo- 
cated, wiieniiver  the  location  can  be  im- 
proved, the  mere  f;ict  that  the  company  has, 
after  its  preliminary  survey,  acipiired  aright 
of  way  over  another  portion  of  defendant's 
land,  over  which  it  miglit,  though  at  less 
advantage,  build  its  road,  does  not  render 
the  taking  of  other  land  by  condemnation 
unnecessary.  Eel  River  &^  E.  R.  Co.  v. 
Field,  22  Am.  tS^*  Eng.  R,  Cas,  91,  67  C.al. 


429,  7  Pac.  Rep.  814.— Distinguished  in 
Petition  of  Providence  &  W.  K.  Co.,  17  R. 
I.  324. — California  C.  R.  Co.  v.  Hooper,  76 
Cal.  404,  iS  Pac.  Rep.  599. 

On  an  application  by  a  railroad  company 
to  expropriate  lands,  if  it  should  appear  that 
the  company  has  already  a  sufficient  quan- 
tity for  its  purpose,  the  court  should  refuse 
an  order  to  summon  a  jury  to  assess  its 
value;  and  should  such  an  order  be  im- 
providently  granted,  before  action  upon 
it,  it  is  proper  for  the  court  to  rescind  it. 
fefferson  &•  P.  R.  Co.  v.  Thomas,  7  La.  Ann. 
182. 

Although  railroads  are  allowed  by  public 
policy  to  condemn  lands,  because  they  can- 
not exist  otherwise,  nevertheless  the  enter- 
prise is,  under  our  laws  which  prohibit  pub- 
lic ownership  of  railways,  one  of  private 
interest  and  emolument,  and  must  show  its 
claims  to  legal  assistance.  Grand  Rapids 
&•  I.  R.  Co.  v.  IVeiden,  70  Mich.  390,  14 
West.  Rep.  642,  38  N.  W.  Rep.  294. 

It  is  not  essential  that  the  legislature  shall 
determine  that  any  given  enterprise  is 
necessary  or  proper  before  putting  in  oper- 
ation the  power  of  eminent  domain.  Na- 
tional Docks  R.  Co.  V.  Central  R.  Co.,  32  N. 
J.  Eq.  755  ;  reversing  31  N.  J.  Eq.  475.— 
Applied  in  State  ex  rel.  v.  Stewart,  74  Wis, 
620,  6  L.  R.  A.  394,  28  Am.  &  Eng.  Corp. 
Cas.  310,  43  N.  W.  Rep.  947.  Followed 
in  Elizabethtown  Gas  Light  Co,  w.  Green,  46 
N.J.  Eq.  118. 

Under  the  provision  of  the  N.  Y.  general 
railroad  act  of  1850,  Laws  of  1850,  ch.  140,  § 
13,  which  authorizes  a  corporation  organ- 
ized under  it  to  obtain,  by  condemnation, 
such  land  as  is  "required  for  the  purposes 
of  its  corporation,"  only  such  and  so  much 
land  may  be  condemned  as  the  jiroper  exe- 
cution o.'  the  corporate  purposes  shall  re- 
quire and  render  necessary.  In  re  South 
Beach  R.  Co.,  \\^  N.  Y.  141,  23  A'.  E.  Rep. 
486,  28  A'.  1'.  S.  R.  943;  affirming  25  A'.  1'. 
S.  R.  328. 

Land  cannot  be  condemned  for  tlie  pur- 
pose of  draining  an  adjacent  tract  through 
it,  where  it  appears  that  the  owner  of  the 
land  sought  to  be  drained  can  construct  the 
drains  through  his  own  land  with  but  little 
less  convenience  and  at  but  little  more  ex- 
])ense  than  through  the  land  sought  to  be 
condemned.  In  re  Rochester  &^  G.  II.  R, 
Co.,  12  A'.  1'.  Supp.  566,  59  Hun  617,  35  N. 
]'.  .S".  R.  1000;  appeal  dismissed  in  128  A'. 
y.  611,  mem.,  38  A'.  V.  S.  R.  1012. 


EMINENT   DOMAIN,  G2. 


401 


02.  Question  of  necessity,  how  <le- 
teriiiiiied.*— (i)  By  legislature. — The  leg- 
islature isthejudgeof  the  necessity  of  taking 
private  property  for  public  use.  United 
States  V.  Oregon  A\  iSr^  A^.  Co.,  14  j4>n.  &• 
Eng.R.  Cas.  23,  9  Sawy.  {U.  S.)  61,  16  Feil. 
Ket>.  524. 

The  legislature  is  not  bound  to  submit  the 
question  to  a  judicial  tribunal,  but  may  ex- 
ercise ii  itself,  or  delegate  it  to  a  jury,  com- 
mission, or  any  other  body  it  sees  fit.  State 
V.  Rapp,  39  Minn.  65,  38  .^V.  IV.  Rep.  926. 
State  ex  rel.  v.  Stewart,  74  M'is.  620,  28  Ant, 
&^Eng.  Corp.  Cas.  310,  6  Z.  R.  A.  394,  43  N. 
IV.  Rep.  947. 

(2)  Jiy  company.  —  Where  a  railway  com- 
pany locates  its  railway  across  a  lot,  and  de- 
termines that  such  lot  is  necessary  for  its 
right  of  way,  in  the  absence  of  anything 
showing,  or  tending  to  show,  that  the  tail- 
ing of  the  land  proposed  to  be  appropriated 
is  unreasonable,  this  will  be  held  to  show, 
prima  facie,  the  necessity  for  its  appropria- 
tion. O'Hare  v.  Chicago,  M.  &•  A'.  R.  Co., 
139  ///.  151,  28  A\  E.  Rep.  923. 

The  decision  of  the  general  manager  of  a 
raiIroa<l  company  is,  prima  facie,  a  just 
measure  of  what  is  essential  to  the  con- 
venient and  proper  conduct  of  its  business, 
and  sulRcient  to  warrant  the  exercise  of  the 
power  of  eminent  domain.  Dcilrichs  v.  Lin- 
coln Gf'  N.  IV.  R  .:o.,  13  Nel>.  361,  13  A'.  IV. 
Rep.  624. 

When  land  is  taken  for  a  legitimate  rail- 
road use  within  tlie  scope  of  the  charter, 
the  judgment  of  the  locating  officers  of  the 
company  is  conclusive  as  to  the  quantity 
required,  unless  the  quantity  taken  is  clearly 
beyond  any  just  necessity.  Eldridgc  v. 
Smith,  34  Vt.  484. 

Wlietiier  land  selected  by  the  company 
for  its  track  is  necessary,  or  whether  some 
other  route  might  have  been  taken  without 
very  !;reat  inconvenience,  is  a  ([uestion  com- 
mitted entirely  to  the  discretif)n  of  the  com- 
l)any,  and  not  a  question  for  judicial  deter- 
mination. Ford  v.  Chicago  &^  A'.  U\  R.  Co., 
14  ff7.f.  eoQ.-Di.STiNC.L'isiiKD  IN  Wisconsin 
C.  Co.  V.  Kiieale,  79  Wis.  89. 

(3)  By  court  or  y«;j'.  —  Whether  laud 
sought  to  be  condemned  for  workshojjs  is 
necessary  for  that  purpose  is  a  (juestion  of 
fact  on  which  issue  may  be  joined  at  the 
trial,  under  Cal.  Code,  §^  465,  1238.  South- 
ern I'ac.  R,  Co.  V.  Raymond,  53  Cal.  223. — 


*  See  also  post,  300. 
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Distinguished  in  Moran  ?/.  Ross,  39  Am. 
&  Eng.  R.  Cas.  i,  79  Cal.  159,  21   Pac.  Rep. 
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Of  the  existence  of  this  necessity  the 
company  is  not  to  be  judge.  It  must  be 
ascertained  by  a  competent  tribunal,  before 
which  the  party  wiiose  lands  are  sought  to 
be  taken,  as  well  as  the  company,  can  be 
hea  rd .  Reed  v.  Louisville  Bridge  Co. ,  8  Bush 
(I\y.)  69.  Ne7V  Central  Coal  Co,  v.  George's 
Creels  C.  iS-  /.  Co.,  37  Md.  537.— DlSliN- 
GUISHING  Attorney  -  General  v.  Eastern 
Counties  R.  Co.,  2  Railw.  Cas.  823;  Hill 
V.  Western  Vt.  R.  Co.,  32  Vt.  68  ;  Brainard 
V.  Clapp,  10  Cush.  (Mass.)  6;  Boston  Gas- 
Light  Co.  V.  Old  Colony  &  N.  R.  Co.,  14 
Allen  (Mass.)  444;  Ham  v.  Salem,  100 
Mass.  350. — Rensselaer  &^  S.R.  Co.  v.  Davis, 
43  AM'.  137.  —  DiSTINGUISHKD  IN  New 
York  C.  &  H.  R.  R.  Co.  t.  Metropolitan  Gas- 
light Co.,  63  N.  Y.  326.— Followed  in  Re 
New  York  C.  R.  Co.,  C6  N.  Y.  407. 

The  question  whether  there  is  any  suf- 
ficient cause  for  resorting  to  condemnation 
proceedings  is  preliminary  in  its  character, 
and  should  be  settled  in  some  separate  way 
in  advance.  It  involves  both  fact  and  la  v. 
Manistee  &>  A'.  E.  R.  Co.  v.  Fowler,  73  Mich. 
217,41  N.  IV.Rep.  261. 

Under  the  N.  Y.  general  railroad  act  the 
question  as  to  the  necessity  of  the  appro- 
priation of  lands  for  the  use  of  a  railroad 
corporation  is  a  judicial  one  for  the  court  to 
determine;  and  when  controverted  tlie  facts 
must,  in  some  form,  be  presented  to  the 
court  to  enable  it  to  decide.  In  re  A'ew 
York  C  R.  C'().,  66  N.  V.  407;  affirming  5 
Lhm  86.— Following  Rensselaer  &  S.  R. 
Co.  7'.  Davis,  43  N.  Y.  137. — Api'LIED  in 
Mineral  Range  R.  Co.  %i.  Detroit  &  L.  S. 
Copper  Co.,  25  Fed.  Rep.  515. 

(4)  Sufficiency  of  evidence,  findings,  etc. — 
While  the  charter  of  a  railroad  company 
may  allow  it  to  take  whatever  land  between 
its  teitninal  points  is  necessary  for  con- 
structing tlie  road,  without  naming  the 
wiilth  of  the  right  of  way,  yet  where  the 
com|)any  obtains  no  pafier  title  to  certain 
land  contiguous  to  that  upon  whicli  it  con- 
structs its  road,  and  loavis  the  land  for 
thirty  years  in  the  sole  possession  and  con- 
trol of  other  parties,  those  facts  are  con- 
clusive that  such  land  is  not  necessary  for 
the  successful  operation  of  the  road,  and 
the  railroad  cannot  claim  the  land  under  its 
right  of  eminent  domain,  Mooney  v.  Rome 
R.  Co.,  76  Ga.  749. 
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Under  the  Wis.  Rev.  St.,  where  a  railway 
company,  in  statutory  proceedings  to  obtain 
a  ri.L;lit  of  way,  seeks  to  condemn  a  strip  of 
land  exceeding  loo  feet  in  width,  and  the 
necfssily  for  a  greater  width  is  controvert- 
ed by  the  landowners,  the  burden  of  proof 
is  upon  t!ie  company.  U'/sco/isin  C.  J\.  Co.  v. 
Cornell  I'mvetsity,  \<:>  Am.  &^  i'^'ig-  A'.  Cas. 
loS,  52  Wis.  537,  S  X.  W.  Ki'p.  491. —  FoL- 
i.iiWKD  IN  Wisconsin  C.  Co.  v.  Kneale,  79 
Wis.  89. 

A  fuuiing  by  the  jury  that  they  "did  as- 
certain and  determine  that  it  is  necessary 
for  said  company  to  take  said  real  estate 
for  public  use,  to  wit,  for  the  purpose  of 
said  company's  incorporation  as  and  for 
right  of  way,"  is  a  sullicient  finding  that 
the  land  was  required  for  tiie  public  use. 
East  Saginaw  &*  SI.  C.  A\  Co.  v.  Benlnim, 
28  .Mich.  459,  12  Ant.  Ry.  Rep.  356. 

Where  commissioners  were  ajjpointed  to 
determine  the  necessity  of  taking  land  for 
a  railroad,  their  finding  "that  the  taking  of 
said  parcel  of  land  was  required  and  neces- 
sary for  the  constructing  and  operating  of 
said  railroad,  and  a  necessary  public  use 
thereof" — held,  sufficient  under  the  Mich. 
Const,  art,  17,  §  2.  Mort^ans  Appeal,  39 
Mich.  675  ;  former  appeal  36  Mich.  42S. 

<»;$.  tiraiit  of  i>o\v<'r  must  be 
strictly  imrsiied.*— The  taking  of  private 
property  by  the  e.xercise  (jf  the  right  of 
eminent  domain  is  in  derogation  of  com- 
mon right,  and  the  grant  of  power  for  its 
exercise  must  be  strictly  followed.  Reed  v. 
Ohio  &'  Af.  R.  Co.,  36  ./w.  (S^»  Eng.  R.  Cas. 
234,  126  ///.  48,  IS  West.  Rep.  190,  17  A\  E. 
Rep.  807.  — FoM.owKO  IN  Illinois  C.  R.  Co. 
V.  Chicago,  138  111.  453. 

Private  property  can  only  be  taken  for 
public  use  by  consent  of  the  owner,  or  by  a 
proceeding  to  condemn,  in  a  strict  con- 
formity with  the  law.  Chicago  Sr'  N.  W. 
R.  Co.  v.  Chicago,  132  ///.  372,  23  X.  E.  Rep. 
1036. 

The  grant  of  power  must  be  express,  or 
arise  by  necessary  implication  from  the 
l:mguage  of  tiie  grant.  Illinois  C.  R.  Co.  v. 
Chicago,  138  III.  453,  28A'.  £■.  Rep.  740.— 
Tdllowing  Chicago  &  E.  I.  R.  Co.  v. 
Wiltse,  116  111.  456;  Reed  v.  Ohio  &  M.  R. 
Co.,  126   111.  ^^.— Cogswell  w.  Ne7V  Vorh,  X. 

H.  &^  H.  R.  Co 3  A'.  V.  10,  12  Civ.  Pro. 

222,  3  A'.  V.  S.  R.  56.— Approving  Balti- 
more &  P.  R.  Co.  7'.  Fifth   Baptist  Church, 


*  See  also  atiU,  4r7  ;  post,  88. 


108  U.  S.  317.  Distinguishing  Bellinger 
V.  New  York  C.  R.  Co.,  23  N.  Y.  42.  Quot- 
ing Hammersmith  &  C.  R.  Co.  v.  Brand,  4 
Eng.  &  Ir.  App.  171.  Reviewing  Hill  7/. 
Metropolitan  Asylum  Dist.,  4  Q.  B.  D.  433, 
6  App.  Cas.  193;  Truman  v.  London,  B.  & 
S.  C.  R.  Co.,  25  Ch.  D.  423. 

Where  it  is  sought  to  take  the  property 
of  an  individual  under  powers  granted  by 
statute  to  a  corporation,  to  be  funned  in  a 
particular  manner  therein  directed,  ilic  con- 
stitutional protection  of  the  rights  of  private 
property  requires  tliat  tlie  i)owers  granted 
be  strictly  pursued,  and  all  the  prescribed 
conditions  performed.  Xew  York  Cable  Co. 
V.  Mayor,  etc.,  of  X.  J'.,  104  .\'.  )'.  i,  10  X, 
E.  Rep.  332,  4  A'.  Y.  S.  R.  308,  330 ;  affirm- 
ing 40  Hun  I . 

<>4.  Coiideiiiiiatiuii  iiiiist  be  e«m- 
fiued  to  use  autliorized.— Tlie  con- 
demnation of  i)rivate  pro|)erty  for  public 
use  must  be  to  subserve  the  use  authorized, 
and  the  power  of  condemnation  can  only 
be  exercised  when  expressly  granted  <jr 
when  it  exists  by  necessary  implication, and 
it  must  be  exercised  in  the  manner  granted. 
Payne  v.  Kansas  &^  A.  V.  R.  Co.,  47  Am.&-' 
Eng.  R.  Cas.  228,  46  Eed.  Rep.  546. 

A  railway  company  wliich  undertakes  to 
exercise  the  power  to  condemn  property  for 
its  use  must  show  a  legislative  warrant  for 
the  power,  and  establish  that  the  proposed 
use  of  the  property  sought  to  be  condemned 
is  within  the  legitimate  scope  of  its  organi- 
zation. .SV.  Louis,  I.  M.  Of  S.  R.  Co.  v. 
Petty,  57  Ark.  359,  21  S.   W.  Rep.  S84. 

A  corporation  can  purchase  and  hold 
lands  only  for  such  purposes  as  are  author- 
ized in  its  charter.  The  grant  of  corpo- 
rate franchises,  being  restrictions  of  indi- 
vidual rights,  will  not  be  extended  beyond 
the  letter  and  spirit  of  the  charter,  yet  it  is 
not  to  be  so  strictly  construed  as  to  defeat 
the  object  of  the  grant ;  besides,  the  powers 
expressly  granted,  such  as  are  strictly  inci- 
dental and  necessary  to  the  oijjcct  iA  the 
grant,  are  implied.  State  v.  Com'rs  of 
Mansfield,  23  X.  f.  P.  510. — l3isiiNGUisnr':D 
IN  United  N.  J.  R.  &  C.  Co.  v.  Jersey  City, 
53  N.  J.  L.  547. 

While,  unless  the  proposed  taking  of 
lands  by  the  law  of  eminent  domain  is  jus- 
tified by  a  purpose  or  end,  permitted  or 
clearly  contemplated  by  the  franchise  con^ 
ferred  upon  a  railroad  corporation  by  its 
charter  or  the  general  law,  the  courts  should 
refuse  their  aid,  the  powers  of  the  corpora- 
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tion  must  be  deemed  to  extend  to  the 
accomplishment  of  legitimate  corporate 
acts,  and  to  whatever  may  be  within  the 
scope  of  tlie  legislative  grant.  In  re  Union 
El.  R.  Co.,\\l  A'.  Y.  275,  2\  N.  E.  Rep.  Si, 
22  N.  y.  S.  R.  792 ;  ixjftrvting  49  Hun  609, 
17  N.  V.  S.  R.  630,  I  A'.  1"'.  Su/>/>.  797-— 
Quoting  New  York  &  H.  R.  Co.  v.  Ki[),  46 

N.  Y.  547. 

Tlie  acquirement  of  huid  by  a  niilroad 
company,  outside  of  its  riglit  of  way,  for  the 
purpose  of  obtainini^  gravel  tlicrefrom  lor 
the  construction  of  the  roail,  is  not  allow- 
able under  the  statulos  relalin."'  *  •  eminent 
domain.  AVra  !'<;;/•  u-»C.  A'.  Co.wUiiniii- 
soii,  I  flun  {.V.  V.)  496,  3  y.  iS-^  C.  63-'.— 
Ol'Di  INO  New  York  &  H.  R.  Co.  v.  Kip, 
46  N.  Y.  546.  Rkvik\vin(;  Rensselaer  i'^:  S. 
R.  Co.  V.  Davis,  43  N.  Y.  137.— Rkvikwku 
l.v  Vermilya  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  66  Iowa  606, 

Under  Tex.  Rev.  St.,  art.  4172,  providing 
that  nothing  in  the  act  shall  be  construed 
so  as  to  "authorize  the  erection  of  any 
biidtre  or  other  obstruction  across  or  over 
any  stream  of  water,  navigable  by  steam- 
boats or  sail  vessels,"  a  railroad  company 
has  no  power  to  coiulemn  land  for  the  [)ur- 
pnse  of  building  a  dam  across  a  navigable 
stream  so  as  to  create  a  reservoir  to  furnish 
water  for  its  engines.  Gii/f,  C.  &^  S.  F.  R. 
Co.  v.  TiU(/iiarii,  3  Tex.  Apf>.  '■Civ.  Ctts.)  179. 

05.  Limits ol'tliv  h'^islatL  <>  po\v«'r. 
— The  legislature,  after  having  authorized 
the  taking  of  properly  upon  certain  con- 
ditions for  public  use,  cannot  abolish  those 
conditions  and  treat  the  property  as  though 
in  the  first  proceeding  no  conditions  what- 
ever had  been  attached  to  its  condemna- 
tion. /«  re  Soiit/iern  Rouh-t'ard  R.  Co.,  35 
.V.  Y,  S.  R.  550,  58  I  Inn  497,  12  N.  Y. 
Su/>f>.  466. 

<t((.  Wlioii  first  (MMidoniiiation  cx- 
liaii.sts  tli«  power.— What  a  corporation 
first  condemns,  or  buys,  or  takes  as  neces- 
sary for  its  franchise,  it  will  be  hound  by  as 
its  election  ;  and  the  charter  rights  will  be 
thereby  exhausted,  so  far  as  the  then  e.\ist- 
ing  chartir  vc-^ts  it  with  jtower,  Alabama 
G.  S.  A'.  C'('.  V.  (i/lhrr/.  71  Git.  591. 

A  com|>aMy  was  autluirizcd  to  build  a 
branch  railroad  luirler  the  same  conditions 
and  restrictions  as  provided  by  the  original 
charter  for  its  main  line.  The  original 
charter  limited  the  time  in  which  the  road 
should  be  located  and  constructed.  An 
amendment  thereto  provided  that  the  com- 


pany might  re-locate  any  portion  of  the 
main  line,  but  that  the  time  for  the  com- 
l)letion  of  the  road  should  iu)t  he  extended. 
After  the  time  for  the  completion  of  the 
road,  the  company  claimed  the  right  to 
condemn  lands  for  the  purpose  of  re-locat- 
ing the  branch  road.  Ilchl,  that  the  power 
to  condemn  land  for  re-locating  was  not  a 
continuing  one,  but  was  exhausted  when 
the  branch  was  completed  and  put  in  opera- 
lion,  [n  re  Pro~'idcnce &^  W.  A'.  Co.,  17  A'.  /. 
324,21  .///.  AVy).  965.— Di.sTiN(;i;isiiiN(;  Eel 
River  &  E.  R.  Co.  7/.  Field,  67  Cal.  429,  7 
Pac.  Rep.  814;  Mississip|)i  &  T.  R.  Co.  ?'. 
Devaney,  42  Miss.  555  ;  Peck  v.  Louisville, 
N.  A.  &  C.  R.  Co.,  loi  Ind.  366. 

It  such  case  the  company  located  and 
constructed  its  branch  road  and  made  due 
report  thereof  to  the  court  of  common 
pleas.  A  part  of  the  branch  was  built  under 
a  license  from  another  company,  on  the 
latte.-'s  right  of  way,  and  afterwards  leased 
for  99  years.  Held,  that  the  company  could 
not  condemn  land  for  the  purpose  of  re-lo- 
cating this  part  of  the  road.  ///  re  Pro7<i- 
deiue  &•  W.  R.  Co.,  17  R.  I.  324,  21  All. 
Rep.  965. 

07.  SvIhmi  secoiul  ooiKleiiiiiatioii 
may  be  lia<l.* — Making  one  appropriation 
does  not  exhaust  the  power,  but  new  ap[)ro- 
priations  may  be  made  from  time  to  time,  as 
the  necessities  of  a  road  may  require. 
Prat  her  w  Jeffersonville,  M.  &^  I.  R.  Co.,  52 
Ind.  16. — Ol'oti'.U  IX  Deitrichs  v.  Lincoln 
cS:  N.  \V.  rTCo.,  13  Neb.  361. -yv<-/-  v.  Louis- 
ville, A'.  A.  iS-»  C.  R.  Co.,  22  Am.  iS^  Enj;:  R. 
Cas.  193,  loi  Ind.  366. — Di.siiNGUi.sHKi)  in 
Petition  of  Providence  &  \V.  R.  Co.,  17  R. 
I.  324. — E7t'ij{if  V.  j-llalhuna  &^  V.  R.  Co.,  63 
Miss.  551,  9  So.  Rep.  295.  Dei/ric/isv,  Lin- 
coln &>  X.  IV.  R.  Co.,  13  AW>.  361,  13  .y.  ir. 

Rep.  624.— Quoting  Prather  v.  JefTctson- 
ville,  M.  &  I.  R.  Co.,  52  Ind.  xd.— Central 
Branch  U.  P.  R.  Co.  v.  Atchison,,  T.  &^  S. 
F.  R.  Co.,  5  .,-/;;/.  iS-»  Ent^.  /?.  Cas.  389,  26 
A'an.  669— Followed  in  Atchison, T.  &  S. 
F.  R.  Co.  V.  Patch,  28  Kan.  470. 

A  futile  effort  to  secure  condemnation 
docs  not  exhaust  the  power  to  take  efTective 
measures  to  that  end.  State  {Lehij^h  I 'alley 
R.  Co.,  Pros:)  v.  IM'er  &^  R.  R.  Co.,  14  .hn. 
&^  Ent;.  R.  Cas.  87,  43  A'./.  L.  528. 

The  existence  of  a  mortgage  lien  on  land 

*A  single  exercise  of  the  right  of  eminent 
domain  does  not  exhaust  the  power,  sec  47  A:.t. 
&  E.NG.  R.  Cas.  71,  ,i6s/r. 
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taken  is  such  a  defect  of  title  as  authorizes 
tlie  company  to  proceed  anew  to  actjuire  a 
^()o(l  tiiie,  under  the  N.  Y.  general  railroad 
act  of  1S50,  and  it  is  not  obliged  to  wait 
until  the  sale  thereof  for  foreclosure,  but 
may  proceed  at  once,  under  the  act  of  1850, 
and  have  the  lien  extinguished.  Inre  Ni:-w 
York  C.  R.   Co.,  20  Barl>.  {N.  V.)  419. 

In  |)i()ceedings  authorizing  a  railroad  to 
appropriate  i)rivate  property  (Rev.  St.  Oliio, 
5!  2232  to  ^  2261),  the  failure  of  the  corpo- 
ration to  pay  for  and  take  i)ossession  of 
the  same  within  six  months  after  the  as- 
sessment of  c(jmpensation  shall  have  been 
made  is  no  bar  to  a  new  proceeding  under 
the  statute  by  the  same  corporation,  after 
the  expiration  of  the  six  months,  for  the  ap- 
propriation of  the  same  property  for  the 
same  public  use.  (Rev.  St.  Ohio,  §  2260.) 
Cincinnati  Southern  R.  Co.  v.  Haas,  22 
Am.  &^  Eng.  R.  Cas.  164,  42  Ohio  St.  239. 

<>8.  ConcIiisivuiic'SM  and  clt'vct  uf 
prior  i)i'oeec(liii$>'s  for  coiideiuiin- 
..ioii.* — Plaintifl  is  not  precluded  from 
maintaining  a  proceeding  by  a  decision  in  a 
former  one  brought  by  a  village  to  condemn 
the  same  land  for  a  street,  as  the  questions 
involved  arc  different,  Neiu  York,  A\  H. 
<S^'  H.  R.  Co.  v.  Welsh,  52  ;\'.  ]'.  5.  R.  532. 
A  temporary  lease  of  land  by  a  railroad 
company,  and  commencing  to  build  a  switch 
thereon  for  a  private  business  enterprise, 
will  not  bar  the  right  of  another  company 
to  acquire  such  land  for  public  railroad  use. 
In  re  Rochester,  If.  &'  L.  R.  Co.,  1 10  A'.  Y. 
119,  13  Cent.  Rep.  234,  17  N.  E.  Rep.  678,  16 
A'.    )'.   S.  R.  863;  affirming  ^s,  Hiin  126,9 

■,     "        .  R.  560.  \()  Abh.  A'.  Cas.  421. 
\,:;.        :;:: 'sitioii(»l':ul<litioiiaI  lands. 
Wii.  nmpany  seeks  to  condemn  ad- 

■i',  ;•/,';  'inr;,,,  proof  that  the  parties  have 
,"  :  !  I  11  •  '  ■  tc  agree  upon  the  price  of  the 
hiiKi  ;-  )Ci  ;'ii  that  the  lands  arc  required  by 
the  company  for  the  purposes  of  its  incor- 
jjoration,  and  to  enable  it  to  suitably  build 
embankments  and  provide  suitable  drainage 
ai;d  to  keep  its  road  in  proper  condition  to 
accomi)lish  the  purposes  of  its  incorpora- 
tion, brings  it  within  N.  Y.  General  Railroad 
Act  of  1850,  as  amended  in  1869,  ch.  237,  re- 
lating to  the  acquisition  of  additional  lands 
by  railroad  companies  ;  and  the  company  is 
entitled  to  an  order  appointing  commission- 
ers of  ajjpraisal.  In  re  AWf  York  C.  Sf'  H. 
R.  R.  Co.,  67  Bar 6.  {JV.  V.)  426. 


See  also  post,  820,  848,  888. 


Proof  that  a  railroad  company  needs  ad- 
ditional facilities  because  of  increase  of 
business  ;  that  it  is  cramped  for  room  and 
needs  additional  entrance  into  its  yard  and 
a  place  to  unload  passengers  off  the  main 
tracks,  is  sufficient  to  show  that  the  com- 
pany needs  the  additional  lands  sought  to 
be  condemned.  A'ew  York,  A'.  H.  H^  H. 
R.  Co.  V.  lYe/sh,  52  A\  Y.  S.  R.  532,  23  N. 
Y.  Supp.  195,  69  Hun  615,  tneui. 

The  fact  that  a  road  is  constructed  with 
two  tracks  and  in  operation,  does  not  fully 
answer  the  purposes  of  the  corporation  so 
as  to  prevent  it  from  afterward  acquiring 
additional  lands  by  condemnation.  The 
company  is  bound  by  express  statute  to 
furnish  passengers  and  freighters  with  the 
means  of  transferring  passengers  and  freight 
in  accordance  with  the  statutory  enact- 
ment ;  and  to  accomplish  this  duty  the  road 
must  keep  up  with  the  growing  demands 
for  further  facilities.  /;/  re  New  York  C. 
&>  H.  R.  R.  Co.,  67  Rarb.  (N.  V.)  426.— 
Quoting  Wibert  v.  New  York&  E.  R.  Co., 
12  N.  Y.  250. 

The  N.  Y.  General  Railroad  Act  of  1S50, 
§  38,  authorizing  railroad  companies  to  lay 
out  their  roads  not  to  exceed  six  rods  in 
width,  only  applies  to  the  first  laying  out 
and  construction;  and  under  §  21,  as 
amended  in  1869,  ch.  237,  a  company  is  au- 
thorized to  acquire  additional  lands  when 
the  same  are  needed  for  the  purposes  of 
the  road.  ///  re  A'av  York  C.  <S~>  H.  R.  R. 
Co.,  67  Pnxrh.  (N.   ]'.)426. 

The  general  railroad  act  of  1850  is  very 
broad  and  comprehensive,  and  seems  to  au- 
thorize a  road,  coming  within  its  terms,  to 
acquire  such  lands  as  are  necessary  to  its 
operation,  though  when  acquired  and  added 
to  those  already  owned,  the  road  would  he 
more  that  six  rods  in  wiflth.  The  act  nuist 
be  so  construed  as  to  give  elTect  to  its  pro- 
visions, and  so  as  not  to  defeat  the  object 
of  the  legislature.  In  re  New  York  C.  &^ 
II.  R.  R.  Co.,  67  Rarb.  {N.  ]'.)  426.-yuoT- 
ING  New  York  &  H.  R.  Co.  v.  Kip,  46  N.  Y. 
546. 

Where  a  railroad  has  been  located  and 
constructed  under  the  general  railroad  act 
of  1850  and  afterwards  acquires  additional 
lands  for  the  purpose  of  its  road,  as  author- 
ized by  the  act  of  1869,  ch.  237,  it  is  not 
necessary  to  set  out  in  the  petition  all  of 
the  allegations  required  in  the  original  peti- 
tion ;  and  a  map  of  the  road  need  not  be 
filed  as  required  by  the  act  of  1850.     In  re 
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Neii)  York  C.  Q^  H.  R.  K.  Co.,  4  Hun  {X.  Y.) 
381,  6  T.&'C.  669.— Rkviewed  in  Re  New 
York  C.  &  H.  R.  R.  Co.,  33  Hun  274. 

It  is  not  reasonable  to  suppose  that  the 
Icijislature  intended  tliat  tiie  necessity  (or 
tlie  additional  lands  required  for  tlie  se- 
curity of  the  road  for  slopes,  cuttings,  and 
cnibankini-nts,  was,  at  all  hazards,  to  he  an- 
ticipated by  the  company.  So  much  de- 
pends upon  the  material  included  in  the 
cut  or  embankinent  that  nothing  l)ut  actual 
experience  can  determine  the  need  f(jr  ad- 
ditional lands  required  in  tiieir  safe  con- 
struction. /«  re  Soiit/i  Ihooklyn  R.  &•  T. 
Co.,  50  J/un  405.  18  JV.  Y.  5.  R.  51,2  iV.  Y. 
Sit/>/>.  6 1 3. 

The  South  Carolina  R.  Co.  has,  under  its 
charter,  the  same  power  of  accpiiring  lands 
by  purciiase  or  otherwise,  for  the  purpose 
of  varying,  altering,  and  sustaining  the  road, 
as  for  its  original  construction.  Soi////  Curo- 
liiia  R.  Co.  V.  Blake,  9  Rick.  (So.  Cir.)  228. 
— Rkvikwed  in  Mississippi  &  T.  R.  Co.  7'. 
Dcvaney,  42  Miss.  555,  2  Am.  Rep.  608. 

2.  By  Wkoin  It  may  be  Exercised. 

70.  In  general.* — The  right  of  eminent 
domain  resides  in  the  state,  and  may  l)e  en- 
forced, not  only  in  behalf  of  tlie  state,  but 
of  any  arlilicial  person  clothed  with  a  fran- 
cliise  the  enjoyment  of  wliich  promotes  a 
public  use.  The  basis  of  the  enforcement 
is  tlie  necessity  for  the  public  use  of  the 
pro|)erty  tlie  taking  of  which  is  sought. 
Leisse  v.  St.  Louis  &^  I.  M.  R.  Co.,  72  Mo. 
561  ;  affirming  2  Mo.  App.  105,  5  Mo.  A  pp. 
585. 

The  power  to  exercise  the  right  of  emi- 
nent domain,  where  such  right  exists,  may 
be  conferred  upon  a  corporation  acting  in 
its  own  interests,  and  for  purposes  of  private 
profit.  Bloomfield  &^  R.  jVat.  Gas  Ligkt  Co. 
V.  Rickardson,  63  Barh.  (A'.  Y.)  437. —  FoL- 
i.owiNd  liloodgood  V.  Mohawk  «&  H.  R.  R. 
Co.,  18  Wend.  9. 

Article  16,  §  8,  of  the  Pa.  constitution  of 
1874,  allowing  all  corporations  to  take  pri- 
vate property  for  public  use  on  making  just 
compensation  for  all  property  injured,  tak- 
en, or  destroyed,  applies  to  corporations 
chartered  before,  as  well  as  to  those  cliar- 

*  Authority  of  railroad  commissioners  to  take 
land  for  specific  purposes,  see  57  Am.  &  Eng.  R. 
Cas.  675,  a  list  r. 

Restrictions  upon  corporations  in  exercise  of 
right  of  eminent  domain,  see  note,  7  L.  K.  A. 
(105. 


tered  after  its  adoption.  Pkiladelpkia  &• 
R.  R.  Co.  V.  Batent,  (Pa.)  5  .-///.  Rep.  747  — 
Following  Fennsylvimia  R.  Co.  v.  Dun- 
can, 1 1 1  Pa.  St.  352,  5  Atl.  Rep.  742. 

7  1.  INjwtT  of  tlu'  UiiitcMl  States  to 
ooii(fi(Mnii  land.s  within  a  statc.'^ — 
The  United  States  can  exercise  the  right  of 
eminent  d(im;iin  witiiin  the  state  wiiencver 
necessary  t.)  the  exercise  of  any  of  the 
powers  conferred  upon  it  by  the  constitu- 
tion, U])on  making  just  compensation  to  tiie 
owner.  United  States  v.  Oregon  R.  &^  X. 
Co.,  14  Am.  tS-»  I'-iig-  R-  Cas.  23,  9  Saioy. 
([/.  S.)  61,  16  Fed.  Rep.  524. 

A  state  has  constitutional  authority  to 
condemn  private  |)roperiy  for  a  public  use 
by  the  United  States.  Orr  v.  Qiiimly,  54 
N.  H.  590. —  Fx  PLAIN  HI)  IN  Connecticut 
River  W.Qo.v.  Franklin  County  Com'rs,  127 
Mass.  50. 

71i.  Railway  corporations,  s'cnt'r- 
all.v.+ — The  fact  that  a  railway  company 
has  been  organized  under  a  valid  charter, 
and  is  shown  to  have  d(jne  corporate  acts 
under  it,  is  sulFicient  to  establish  a  prinia- 
facie  right  to  take  private  property  under 
the  power  of  eminent  domain.  And  this 
prima-facie  right  cannot  properly  be  ques- 
tioned in  a  collateral  proceeding.  That 
must  be  done  \i^  quo  warranto.  Ckicago  <S^ 
A".  W.  R.  Co.  V.  Ckicairo  &<•  E.  R.  Co.,  25 
Am.  &>>  Eng.  R.  Cas.  15S,  112  ///.  589. — 
Following  Peoria  &  P.  U.  R.  Co.  %>. 
Peoria  &  F.  R.  Co.,  105  111.  no. — Secombev. 
Milwaukee  &•  St.  P.  R.  Co.,  23  Wall.  (U.  S.) 
108  ;  affirming  2  Dill.  469. 

Railroad  corporations  are  private  corpo- 
rations affected  by  a  use  in  the  public. 
They  are  formed  for  the  benefit  and  con- 
venience of  the  public,  hence  by  law  in- 
vested with  special  privileges.  As  public 
purposes  are  by  them  subserved,  they  are 
invested,  to  an  extent  limited  to  their  needs, 
with  the  state's  right  of  eminent  domain. 
Their  business  being  affected  witii  a  public 
use,  to  that  extent  is  subject  to  legislative 
action.  McCandless  v.  Rickmond  &^  J).  R. 
Co.,  38  So.  Car.  103,  16  5.  E.  Rep.  429. 

Under  the  Kansas  general  law,  providing 

*  Exercise  of  eminent  ^lotnain  by  national 
government,  see  note,  14  Am.  &  Eno.  R.  Cas  30. 

\  Power  of  railroad  companies  to  exercise 
riglit  of  eniinenl  dotnain,  see  notes,  31  Am.  Di'.c. 
372;  2  L.  R.  A.  25?. 

Authority  of  small  railroad  companies  pro- 
moted partially  as  private  enterprises  to  exercise 
power  of  eminent  domain,  see  note,  44  Am.  & 
Eng.  R.  Cas.  25. 
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for  the  incorporation  of  railroad  companies, 
a  circular  or  terminal  railroad  may  be  pro- 
jected and  constructed,  and  a  company 
or^'aiiized  for  that  purpose  may  exercise  tlie 
power  of  eminent  domain.  S/<i/f  v.  Afar- 
tin,  51  Kan.  462,  33  Pac.  Rep.  9. 

A  railroad  corporation  orj^anizcd  under 
Mirm.  Gen.  St.  ch.  34,  can  lawfully  take 
private  property  for  the  purposes  of  its 
road,  by  proceeding  in  accordance  with  the 
provisions  of  that  chapter.  Wfir  v.  St. 
Paul,  S.  &•  r.  F.  R.  Co.,  18  Minn.  155  {Gil. 

A  railroad  company  is  vested  with  the 
sovereign  power  to  take  private  property 
for  pul)lic  use,  on  making  compensation, 
but  is  not  clothed  with  the  sovereign's  im- 
munity from  damages  resulting  from  their 
acts.  Tinsman  v.  Bclvidere  Del.  R.  Co. ,[26 
N.J.L.  148. 

The  fact  that  a  company  has  entered 
upon  lands  under  a  title  which  proves  defec- 
tive, and  constructs  and  is  already  operat- 
ing the  road,  does  not  prevent  it  from  pro- 
ceeding to  condemn  the  land.  ///  re  Pros- 
pect Park  &•  C.  I.  R.  Co.,  67  i\.  y.  371,  15 
Am.  Ry.  Rep.  102  ;  affinning  8  Hun  30. 

The  existence  of  a  railroad  corporation, 
and  the  right  to  make  an  appropriation  of 
land  for  its  roadway,  under  the  Ohio  statute 
authorizing  and  regulating  such  corpora- 
tions, passed  May  i,  1S52,  depend  on  the 
legal  validity  of  the  certificate  and  public 
record  of  its  organization.  Atlantic  &-•  O. 
P.  Co.  V.  Sullivant,  5  Ohio  St.  276.— Re- 
viewed IN  Atkinson  v.  Marietta  &  C.  R. 
Co.,  15  Ohio  St.  21. 

A  railroad  company,  taking  and  occupy- 
ing land  under  the  Pa.  Act  of  Feb.  19,  1849, 
exercises  the  right  of  eminent  domain  be- 
longing to  the  state,  which  is  granted  to  the 
corporation  bv  its  charter.  Pean  v.  Ktilp, 
7  P/iila.  (I'a.)  650."  Reviewing  Wallace  v. 
Harnisiad,  44  Pa.  St.  492. 

lii.  Coiulciiiiintioii  by  one  coin- 
p.iiiy  for  benefit  of  aiiotber.— A  rail- 
road company  has  no  authority  to  appro- 
priate land  for  the  use  of  another  company, 
but  has  the  right  to  judge  for  itself  how 
much  it  needs.  Swinney  v.  Ft.  Wayne, 
M.  &-  C.  P.  Co.,  $9  /nd.  205.— Reviewed 
IN  Piatt  V.  Pennsylvania  Co.,  43  Ohio  St. 
228. 

There  is  no  authority  of  law  for  several 
railroad  companies  to  agree  that  one  of 
their  number  shall  proceed  to  appropriate 
land  for  the  purpose  of  afterward  dividing 


it  for  the  benefit  of  all.  Each  company 
must  proceed  for  itself,  Sivinney  v.  /•'/. 
JVayne,  M.  &•  C.  P.  Co.,  59  I  mi.  205. 

Though  a  railroad  company  may  not  for 
some  reason  have  the  legal  authority  to 
condemn  a  right  of  way  for  a  lateral  line, 
it  may  cause  another  company  of  its  own 
stockholders  to  be  so  organized  as  to  have 
the  power,  and  when  such  subsifliary  com- 
pany has  condemned  the  right  of  way  it 
may  lease  its  line  to  the  former  company, 
and  in  this  there  will  be  no  fraud  upon 
those  whose  lands  have  been  condemned. 
Lower  v.  C/iicaj^o,  P.  &->  (J.  P.  Co.,  10  .In/. 
&'  Fng.  P.  Cos.  17,  59  lo^va  563,  13  X.  //'. 
Pep.  718.— Reviewed  in  Pittsburg,  W.  it 
K.  R.  Co.  V.  Henwood  Iron  Works,  36  Am. 
&  Eng.  R.  Cas.  531,  31  W.  Va.  710,  2  L.  R. 
A.  6S0,  8  S.  E.  Rep.  453. 

A  railroad  company  permitted  its  charter 
to  be  used  for  i)uri)oscs  of  condemnation  of 
lands  for  another  company's  road,  and  on 
the  location  of  the  latter,  which  paid  and 
took  title  in  its  own  name  for  the  lands,  and 
built  the  road.  Held,  that  the  road  was  the 
property  of  the  latter  company.  If,  in  such 
case,  any  of  the  land  condemned  was  paid 
for  by  the  former  company  with  its  own 
funds,  which  have  not  been  repaid  to  it,  the 
latter  company  is  bound  to  refund  the 
amount.  Coe\.  Xew  Jersey  Midland  P.  Co., 
31  N.J.Eq.  105;  re'i'crsed  in  34  N.J.Eq. 
266. 

74.  Power  to  take  lands  after  ex- 
piration of  time  f<»r  completion  of 
road.— A  railroad  company,  after  the  time 
prescribed  in  its  charter  for  the  coni[)le- 
tion  of  its  road  has  expired,  has  no  right 
to  take  lands  without  the  consent  of  the 
owner.  Peavey  v.  Calais  P.  Co.,  30  Me.  498. 
—Quoted  in  Atlantic  &  P.  R.  Co.  v.  St. 
Louis,  66  Mo.  228. 

A  company  was  authorized  to  bridge  a 
river,  and  a  right  to  construct  a  railroad  to 
a  certain  point  beyond  was  limited  to  six 
months  after  the  completion  of  the  bridge. 
The  company  contracted  for  a  right  of  way 
through  certain  lands  and  constructed  its 
road  within  the  lime,  but  subsequently  the 
lands  were  recovered  from  the  company  in 
ejectment.  Held,  that  it  was  not  prevented, 
after  the  expiration  of  the  six  montlis,  from 
proceeding  to  condemn  the  right  of  way 
where  its  track  was  already  laid.  Brown  v. 
Philadelphia,  W.  &'  B.  P.  Co.,  10  Am.  &* 
Eng.  P.  Cas.  424,  58  Md.  539. 

75.  De  facto  corporations.— A  pe- 
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titioning  railroad  being  a  body  corporate  de 
facto,  it  has  autiiority  to  institute  condem- 
nation proceedings.  McAiiley  v.  Columbus, 
C.  &^  I.  C.  R.  Co.,  83  ///.  348. 

A  de  facto  railroad  corporation  may  exer- 
cise the  right  of  emint:nt  domain  ;  and  as  a 
rule,  the  legal  existence  of  a  do  facto  corpo- 
ration can  be  questioned  only  by  tlic  state, 
ill  a  direct  |irocoedii)g  instituted  for  that 
purpose.  Kfisuer  v.  Strong,  10  Avt.  &*  Kng. 
R.  Cas.  335,  24  A'a/t.  410. 

70.  C(»nso]i(lat(Ml  coiiipniiios. — The 
power  of  a  railroad  company  to  begin  pro- 
cecflings  for  the  condemnation  of  lands 
within  the  state  is  not  lost  by  its  consoli- 
dation with  another  railroad  company  into 
a  new  organization  so  as  to  constitute  a  cor- 
por:ition  subject  to  the  laws  of  the  same 
Slate  as  the  original  C(jin[)any.  Toledo,  A. 
A.  &>  G.  T.  R.  Co.  V.  Dunlap.  5  Am.  <S^ 
AV-.  R.  Cas.  378,  47  Mt\/i.  456,  1 1  N.  IV. 
Rr/>.  271. — F01.I.OWKI)  IN  Mineral  Range  R. 
Co.  7>.  Detroit  &  L.  S.  Copper  Co.,  25  Fed. 
Rep.  515. 

While  section  8  of  article  11  of  the  Ne- 
braska constitution  provides  that  no  railroad 
corporation  organized  under  the  laws  of  an- 
other state,  or  of  the  United  States,  and 
doing  business  in  this  state,  shall  be  entitled 
to  exercise  the  right  of  eminent  d(jnKun,  or 
have  power  to  acquire  the  right  of  way,  or 
real  estate  for  depot  or  other  uses,  unf'l  it 
siiall  have  become  a  body  corporate  pursu- 
ant to  and  in  accordance  with  the  laws  of 
this  state,  it  does  not  prohibit  existing  rail- 
road companies,  one  of  which  is  a  domestic 
corporation,  from  becoming  a  body  corpo- 
rate by  consolidation,  instead  of  by  the  for- 
mation of  a  new  corporation,  providing  such 
consolidation  is  made  pursuant  to  the  laws 
of  this  stale  permitting  the  same,  and  by 
which  it  became  "  a  body  corporate  pursuant 
to  and  in  accordance  with  the  laws  of  this 
state."  State  ex  rel.  v.  Chicago,  B.  Gf  Q.  R. 
Co.,  36  Am.  &^  Eng.  R.  Cas.  504,  25  jVel/.  1 56, 

41    iV.    ff.    Re/>.    125. — COMMF.NTKI)    ON     IN 

Koenigv.  Chicago,  13.  &  Q.  R.  Co.,  27  Neb. 
699. 

77.  Foreign  corporatioii.s.*— A  non- 
resident railroad  company,  which  has  not 
become  domesticated  under  the  constitution 
of  Arkansas,  cannot  condemn  or  appropriate 
lands  for  a  right  of  way,  for  depot  grounds, 

*  Power  of  foreijTti  corporations  to  exercise 
righi  of  eminent  domain.  Nevada  rule,  see  33 
Am.  &  Eng.  R.  Cas.  155,  aSsfr. 


car  yards,  or  machine  shops.  St.  Lout's  &* 
S.  F.  R.  Co.  V.  Foltz,  52  Fed.  Rep.  627. 

If  such  a  railroad  company  acquires  a 
right  to  come  into  the  state  to  do  business, 
but  still  remains  a  non-resident  corporation, 
and  it  undertakes  to  acquire  a  right  of  way, 
etc.,  by  condemnation  proceedings  against 
a  married  woman,  who  owns  real  estate  as 
her  personal  property,  and  such  mariicd 
woman  takes  part  in  such  condemnation 
proceedings  and  accepts  the  award,  she  is 
estopped  from  recovering  by  a  suit  in  eject- 
ment the  lands  condemned  after  she  has 
retained  the  money  for  a  number  of  y<'ars, 
and  still  retains  it,  although  the  lands  were 
condemned  illegally.  St.  Louis  6-»  S.  F.  R. 
Co.  V.  Foltz,  52  Fed.  Rep.  627. 

A  foreign  corporation  has  no  power  to  ac- 
quire or  possess  land  for  a  right  of  way  in 
Iowa,  and  cannot  therefore  be  made  a  party 
to  a  proceeding  for  the  assessment  of  dam- 
ages for  land  appropriated  for  that  purpose. 
H oilier t  V.  St.  Louis,  K.  C.  &*  N.  R.  Co.,  45 
Lo7va  23. 

Although  the  power  to  take  land  by  the 
right  of  eminent  domain,  which  has  been 
granted  by  the  Mass.  legislature  to  a  domes- 
tic railroad  corporation,  wilTnot  pass  to  a 
foreign  corporation  which  by  deed  succeeds 
to  the  rights  and  powers  of  the  domestic 
corporation  without  the  assent  of  the  legis- 
lature, such  assent  may  be  gathered  by  im- 
plication from  a  series  of  acts  of  the  legisla- 
ture. Alibott  V.  xVe-iU  Vori.-  &^  A''.  E.  R.  Co., 
33  Am.  ej-»  Eng.  R.  Cas.  146,  145  Mass.  450, 
5  A'.  Eng.  Rep.  527,  15  N.  E.  Rep.  91. 

Under  art.  XI.,  ch.  72,  Comp.  St.  Neb.  of 
1887,  only  railroad  companies  organized 
under  the  laws  of  the  state  have  the  right 
to  condemn  right  of  way  across  lots  owned 
by  the  state.  State  ex  ret.  v.  Scott,  22  Neb. 
628,  36  N.   IV.  Rep.  121. 

Under  section  S,  art.  XI.  of  the  constitu- 
tion of  Nebraska,  no  foreign  railroad  com- 
pany doing  business  in  the  state  can  exercise 
the  right  of  eminent  domain, or  have  power 
to  acquire  right  of  way  over  real  estate  for 
depot  or  other  uses,  unless  organized  as  a 
corporation  under  the  laws  of  this  state. 
Trester  v.  Missouri  Pac.  R.  Co.,  23  iWb.  242, 
36  iV.  IV.  Rep.  502.— Following  State  ex 
rel.  V.  Scott,  22  Neb.  628. 

Inasmuch  as  condemnation  proceedings 
in  Nebraska  by  a  foreign  railroad  company 
are  void,  the  courts  have  no  jurisdiction,  and 
therefore  cannot  order  the  removal  of  the 
proceedings  to  the  federal  court.     Trester 
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V.  Missouri  Pac.  R.  Co.,  23  Neb.  242,  36  N. 
IV.  Riff.  502. 

Tlu:  Chicago.  B.  &  Q.  R.  Co.  and  the  L. 
&  N.  W.  R.  Co.  were  johied  as  relators  in 
ail  applicatinn  for  niatuhimus,  to  compel  the 
proper  authorities  to  condemn  and  convey 
certain  lots  belonginf;;  to  the  state.  Jlcld, 
that  the  C,  15.  &  U.  R.  Co.,  heinff  a  foreign 
cor])nialion,  was  not  entitled  10  the  relief, 
and  that  as  a  foreign  corporation  is  prohib- 
ited from  acquiring  right  of  way  or  real  es- 
tate for  depot  or  other  lives,  therefore  it 
cannot  flo  indirectly  what  it  is  prtjliibited 
from  doing  directly.  State  ex  re/,  v.  Scott, 
22  iXefi.  62S,  36  A'.    W.  Rep.  121. 

A  railroad  comi)any  incorporated  and  ex- 
isting under  the  laws  of  an  adjoining  state 
is  empowered  by  statute  (Mo.  Rev.  .St.  1S79, 
§  790;  Laws  of  1870,  p.  90,  j  5)  to  oluain  a 
right  of  way  by  condemnation  proceedings. 
Gray  v.  St.  Louis  iS-*  S.  F.  R.  Co.,  22  ^I//i.  &• 
Eiig-.  A'.  Cits.  106,  81  Mo.  126. 

Foreign  railroad  corporations  are  entitled 
to  the  benefit  of  the  N.  Y.  Act  of  April  2, 
1850,  as  amended  in  1881,  ch.  649,  {)rovi(iing 
for  acquiring  additional  lands  for  railroad 
purjio.scs  "  by  any  company  now  existing  or 
that  may  hereafter  be  created,  or  any  com- 
pany owning,  operating,  or  leasing  such 
railroad,  or  tiny  mortgagee  or  receiver " 
thereof.  ///  re  Marls,  6  N.  Y.  Siipp.  105. 
—  FoLLOWf:D  IN  New  York,  N.  H.  &  \\.  R. 
Co.  V.  Welsh,  23  N.  Y.  Supp.  195. — Ntw 
York,  N.  H.  &>  H.  K.  Co.  v.  IFe/s/i,  23  N.  Y. 
Supp.  195,  52  A^.  Y.  S.  A'.  532. 

78.  Los.sor  corporations,— The  leas- 
ing of  the  line  of  a  railroad  corporation  to 
another  corporation  does  not  deprive  the 
former  of  the  power  to  exercise  the  right  of 
eminent  dom-nin.  I/i  re  Metropolitan  El.  R. 
Co..  \6  N.  V.  S.  R.  134,  2  A^.  Y.  Supp.  278. 
— Following  Kip  v.  New  York  &  H.  R. 
Co.,  6  Hun  24,  67  N.  Y.  227;  In  re  New 
York,  L.  &  VV.  R.  Co.,  99  N.  Y.  12. 

Nor  is  it  material  in  this  respect  that  the 
lessee  is  a  foreign  corporation.  In  re  A'exu 
York,  L.  &-  IV.  R.  Co.,  23  Am.  <S^  Eng.  R. 
Cas.  43,  99  iV.  Y.  12,  I  N.  E.  Rep.  27;  af- 
finninv;  35  Hun  220. — Following  Kip  v. 
New  York  &  H.  R.  Co.,  67  N.  Y.  227. 

The  N.  Y.  Act  of  1867,  ch.  254,  provides 
that  the  lessee  of  any  railroad  may  take  a 
transfer  and  surrender  of  the  stock  of  the 
lessor  company,  and,  upon  filing  a  certain 
certificate,  the  proi)erty  and  franchises  of 
the  lessor  company  shtill  vest  in  the  lessee. 
Held,  that  such  transfer,  does  not  destroy 


tlie  corporate  existence  of  the  lessor  com- 
pany, nor  its  power  to  continue,  or  to  au- 
thorize the  lessee  coin|)any  to  continue, 
condemntition  proceedings  to  acquire  land 
for  the   purpose  of  the   road.     ///  re  Xew 

York  El.  R.  Co..  17  A^  Y.Supp.  77S,  63  I/un 
629,  mem.;  ajjlrmed  in  1 33  A',  i'.  690,  mem., 
31  A'.  E.  Rep.  627,  45  N.  Y.  S.  R.  933.- 
yuoTiXt;  Memphis  &  L.  R.  R.  Co.  7'.  Rail- 
road Com'rs,  112  U.  S.  609  5  Sup.  Ct.  Rep. 
299. 

And  such  lessor  company  may  continue 
condemnation  |)r(jceedings  uiuK-i  the  N.  Y. 
Code  Civ.  Fro.  j§  755,  756,  providing  that 
an  action  shall  not  abate  where  the  cause 
of  action  continues,  tmd  that  the  original 
party  to  an  tiction  may  continue  it  after  a 
tnmsfer  of  his  intt?rest ;  and  under  §  3347, 
siibfl.  6,  making  the  above  provisions  ap- 
plicable to  special  i)rocee(lings,  notwith- 
standing a  titinsfer  of  its  stock  ;is  above. 
/;/  re  iXew  York  El.  R.  Co.,  17  ^\'.  1'.  Supp. 
778,  63  i¥««  629,  mem.;  affirmed  in  133  A'. 

Y.  690,  ;;/(■;//„  31  A'.  E.  Rep.  627,  45  A',  i'.  6'. 

J^-  933  • 

71>.  Lessee  corporations.  —  The  fact 
that  a  railroad  corporation  is  in  possession 
of  hinds  as  lessee  under  an  unexpired  lease 
is  no  impediment  to  proceedings  on  its 
part,  under  the  N.  Y.  general  railroad  act, 
to  acquire  title  in  fee  ;  the  condemnation 
of  the  title  does  not  impair  the  obligation 
of  a  covenant  tf)  surrender,  or  any  other 
covenant  in  the  lease,  but  simply  transfers 
them  with  the  title.  Kip  v.  A'ew  York  &^ 
H.  R.  Co.,  67  N.  Y.  227,  15  Am.  Ry.  Rep. 
98;  affirming  6  Hun  24. —  Foi.lowkp  in 
Re  Metropolitan  El.  R.  Co.,  18  N.  Y.  S.  K. 
134,  2  N.  Y.  Supp.  278. 

80.  Particular  railways.— The  right 
of  eminent  domain  is  available  by  legislative 
grant  to  a  railroad  cor[)orati<jn  which  has 
constructed  a  railroad  for  the  carriage  of 
freight  to  and  from  the  lime  kilns  in  Thom- 
astoii  and  Rockland,  Me.,  and  goods  to  and 
from  stores  in  the  latter  place,  connecting 
with  the  Knox  and  Linoln  railroad,  and 
running  over  a  portion  of  its  track  under  a 
contract  between  the  two  corporations, 
being  eight  miles  in  length,  of  standard 
gauge,  operated  by  steam  power,  and  cost- 
ing nearly  a  half  million  dollars,  obtained 
from  the  sale  of  stock  and  bonds.  I'arns- 
ivorth  v.  Lime  Rock  R.  Co.,  47  Am.  &>  Etig, 
R.  Cas.  64,  83  Me.  440,  22  All.  Rep.  373. 

The  St  Paul  &  Duluth  R.  Co.,  having 
acquired  all  property,  privileges,  and  fran- 
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cliises,  including  the  corporate  franchise,  of 
the  Lalce  Superior  &  Mississippi  R.  Co., 
is  its  successor  in  interest  in  certain  ',un- 
(Iciiination  proceerlings  begun  by  that  coin- 
j)any,  and  is  autiiorized  to  complete  the 
same,  lUtidUy  v.  Northern  l\ic.  R.  Co.,  38 
J//V/«.  234.  36  JV.  ir.  Ref).  345. 

'I'lie  New  Jersey  R.  ^  T.  Co.  may  at  any 
time  acfpiire  tiie  title  to  the  lands  (jccupied 
i)y  their  road,  by  the  provisi(jns  of  the 
charier  for  tliat  purpose.  Coxter  v.  A'exu 
Ji-rsiy  R.  (S-  7".  Co.,  24  A".  /.  L.  730  ;  ajjirin- 
t\r  23  X./.  L.22-J. 

liie  Carolina  C.  R.  Co.,  under  its  char- 
ter (and  being  the  successor  of  the  rights 
and  powers  of  the  Wilmington,  C.  &  R. 
k.  Co.  under  its  charter),  and  under  the 
general  N.  C.  railroafi  law  (Acts  1871-2,  ch. 
138),  has  the  power  to  institute  proceedings 
for  the  condemnation  of  land  necessary  for 
the  uses  of  the  company.  A'orf/t  Carolina 
&^  R.  ij-"  D.  R.  Co.  V.  Carolina  C.  R.  Co.,  83 
A'. C"<«^-.  489.  — DiSTiNUUi.sHEDiN  Richmond 
&  D.  R.  Co.  7/.  Durham  &  N.  R.  Co., 40  Am. 
I't  Kng.  R.  Cas.  48S,  104  N.  Car.  658,  10  S.  E. 
Rep.  659. 

The  Louisville,  C.  &  C.  R.  Co.  is  to  be 
considered  as  a  public  improvement,  and 
when  made,  a  public  highway;  and  the  leg- 
islature may  appropriate  private  property 
for  such  improvement,  or  authorize  a  cor- 
poration thus  to  appropriate  it,  upon  full 
compensation  to  the  owner.  Louisville,  C.  <3>» 
C.  A".  Co.  V.  Chappell,  i  Rice  (So.  Car.)  3S3.— 
ApI'Kijving  Beekman  v.  Saratoga  &  S.  R. 
Co.,  3  Paige  (N.  Y.)  45. 

81.  Construction  companies.— A 
construction  company  cannot  take  land  for 
railway  purposes  ;  and  where  the  complaint 
shows  the  wrongful  appropriation  of  plain- 
titT's  land  by  a  construction  company, 
which  has  no  authority  to  maintain  and 
own  a  railroad,  an  answer  by  the  railroad 
company  that  the  appropriation  was  made 
by  such  ctju.struction  company,  as  a  con- 
tractor of  the  railroad  company,  or  by  the 
receiver  of  such  company,  is  bad  on  de- 
murrer. If  the  railroad  company  adopts 
the  acts  of  its  contractor  and  the  receiver 
in  appropriating  the  land,  it  must  pay  a 
just  compensation.  Bloowfield  R.  Co.  v. 
Grace,  112  Ind.  128,  11  West.  Rep.  368,  13  A''. 
E.  Rep.  6S0. 

82.  Minlnj;  and  manutucturinvT 
companies. — In  Alabama  a  private  cor- 
poration, organized  for  mining,  quarrying, 
or  manufacturing  purposes,  has  the  statu- 


tory power  of  acquiring  by  condemnation  a 
right  of  way  through  the  lands  of  any  per- 
son, for  the  construction  of  a  railroad  be- 
tween terminal  points  mentioned  in  the 
statute  (Code.  ^'  15^)3);  but  when  it  seeks 
to  o.xt-rcise  this  power  of  condemnation,  its 
petition  must  sjiecify  the  terminal  jHiints 
desired  to  be  connected.  London  v.  .S'<f;;/- 
//('  Lundh'r  Co.,  91  .lla.  606,  8  So.  Rip,  281. 

The  Ohio  act  of  April  8,  1S56,  providing 
for  the  incori)oration  of  mining  and  other 
comi)anies,  authorizes  a  mining  company  to 
construct  a  railroad  from  its  mini-  to 
another  railroad  ;  but  makes  no  provision 
for  the  appropriation  of  land  for  such  road, 
other  than  that  the  company  shall,  "  in  re- 
spect to  such  railroad,  be  subject  to  and 
governed  by  the  *  *  *  acts  in  relation  to 
railroads,  so  far  as  applicable  thereto." 
//(•/(/,  that  under  the  strict  construction  ap- 
plicable to  grants  of  the  power  oi  eminent 
domain  to  corporations,  said  act  of  1856 
does  not  authorize  such  mining  company 
to  e-tercise  the  same  power  to  appropriate 
private  pri)|)erty  that  is  conferred  on  rail- 
road companies  by  said  "  acts  in  relation  to 
railroads."  Miami  Coal  Co.  v.  Wigton,  19 
Ohio  St.  560.— Quoting  Currier 7/.  Marietta 
&  C.  R.  Co.,  II  Ohio  St.  231. 

In  Pennsylvania  a  manufacturing  com- 
pany cannot  acquire  by  a  lease  from  a  rail- 
road company  the  right  of  eminent  domain 
vested  in  the  latter,  so  as  to  be  enabled  to 
construct  and  operate  a  railway  upon  the 
street  of  a  borough,  even  with  the  con- 
sent of  the  municipal  authorities.  Darker 
V.  Hart  man  Steel  Co.,  129  Pa.  St.  551,  18 
Atl.  Rep.  553. 

8;J.  Private  individuals.— A  private 
individual  is  authorized  to  condemn  lands 
for  the  construction  of  a  railroad  under 
Cal.  Code  Civ.  Pro.  §  1238,  which  declares 
that  real  estate  may  be  condemned  for  pub- 
lic purposes,  including  the  construction  of 
railroads,  and  ^  looi  of  the  Civil  Code 
which  provides  "  that  any  person  may,  with- 
out further  legislative  action,  acquire  pri- 
vate property  "  for  any  use  specified  in  § 
1238  of  Code  Civ.  Pro.,  either  by  consent 
of  the  owner  or  by  proceedings  instituted 
for  that  purpose.  Moran  v.  Ross,  39  Am. 
&*  Eng.  R.  Cas.  i,  79  Cal.  159,  21  /\ic:  Rep. 

547. 

The  provision  of  the  California  constitu- 
tion, art.  I,  §  14,  which  declares  that  com- 
pensation must  be  made  before  private 
property  is  taken  for  public  use,  and  "  that 
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no  rij^lit  of  way  shall  he  appropriated  to 
till-  iisf  of  any  corporation  otiicr  than 
nniMici|)al  until  full  coinpeiisatiou  tlicrcfor 
Ijc  first  made  in  iiicjiicy,"  docs  not  proliiliit 
private  individuals  from  coiidcinninj^  the 
rij^lit  of  way  of  a  railroad,  ,dllion},di  no  pro- 
vision is  made  liicreliy  for  the  condemna- 
tion of  lands  by  an  individual.  Moriin  v. 
h'oss,  59  Am,  ii?-«  AV/i/-.  A'.  Cas.  I,  7y  Caf.  159, 
21  J'<ii.  a;/).  547.-i)isriN(;uiMii.\(;  Ma- 
honey  -1'.  Spi  \\\^  Valley  Water  Works  Co.,  52 
Cal.  161  ;  Southern  I'ac.  K.  Co.  7>.  Kay- 
inonil,  53  Cal.  223. 

The  provision  of  said  constitution,  art. 
12,  ?  22,  [jroviding  for  a  raihoad  coinniis- 
sion,  dues  not  pn;clude  private  individuals 
fi'iiii  constructing  ami  opiratiiif;  railroads, 
although  it  is  in  terms  only  ap|)licahlc  to 
coi  [Hxations.  Moian  v.  Ross,  y.)  Am.  Sf* 
l'ii,ii.  A'.  Cas.  1 ,  79  Cal.  1 59,  21  Pac.  Rep. 
547.  — DisriNdiMsiiiNt;  Malioncy  ta  Sjjring 
V.illey  Water  Worl<s  Co.,  52  Cal.  161  ;  South- 
ern I'ac.  R.  Co.  V.  Raymond,  53  Cal.  223. 

The  fact  that  the  right  to  constiiict  and 
opcr.ite  railroads  is  given  by  statute  to  rail- 
road corporations,  aiul  the  right  of  way 
therefor  is  by  statute  granted  to  tliem  and 
not  to  i)rivatc  individuals,  docs  not  [)revcnt 
a  private  individual  from  exercising  the 
power  of  eminent  domain  under  a  statute 
auihorizingany  person  to  do  so  for  a  public 
pill  pose.  Moraii  v.  Ross,  39  Am.  Sr'  l''.ii,i;. 
R.  Cas.  1,79  Cal.  159,  21  Pac.  Rep.  547. — 
DisriNCiUlsniNG  Mahoney  v.  Spring  Val- 
ley Water  Works  Co.,  52  Cal.  161;  South- 
ern I'ac.  R.  Co.  V.  Raymond,  53  Cal.  223. 

3.  Delegation  of  the  Poivcr. 

84.  P«)\ver  of  tlio  loKislatiire  to 
di'Irf-iitr.*— A  state  legislature  has  the 
constitutional  power  to  authorize  a  railroad 
company  to  condemn  lands  for  the  use  of 
its  road  upon  payment  of  the  compensa- 
tiiin  legally  ascertained.  Davis  v.  Tuscum- 
I'ia,  C.  £-/>.  A'.  Co.,  4  Stew.  (S-  /'.(/:?/(/.)  421. 
—  Following  Aldridge  v.  Tuscnmbia,  C. 
.t  D.  R.  Co.,  2  Slew.  Si  P.  \c,r).— Illinois  C. 
R.  Co.  V.  Chicago,  1 38  ///.  453,  28  N.  E.  Rep. 
740.  Warren  v.  First  Div.  St.  P.  &•  P.  R. 
Co.,  18  Minn.  384  {Gil.  345).  Brown  v. 
Beatty,  34  Atiss.  227.  White  Rix'er  Turn- 
pike Co.  v.  Vermont  C.  R.  Co.,  21   Vt.  590. 

Such  power  may  be  granted  by  a  general 

*  Delegation  of  the  power  of  eminent  domain, 
see  note.  36  Am.  &  Eng.  R.  Cas.  529.  See  also 
ante,  CO. 


a(  t  providing  for  the  creation  of  an  indefi- 
nite number  of  corporations.  Biijfalo  &>• 
A".  )'.  C.  R.  Co.  V.  Brainanl,  9  A'.  )'.  100. 
Weir\.  .SV.  Paul,  S.  &•  P.  F.  R.  Co.,  18 
Minn.  155  {Gil.  139).  Xatioual  Docks  R. 
Co.  V.  Central  R.  Co.,  32  A'.  /.  F.q.  755;  re- 
versinii  31  A'./.  Eq.X]^. 

The  exercise  of  the  power  of  eminent 
domain  being  an  attriljute  of  sovereii^nty, 
tile  sovereign  may  grant  it  to  whomsot  vcr 
it  may  think  projjcr  and  deny  it  to  all  others. 
Consumers'  Gas  Trust  Co.  v.  Harlcss,  131 
Ind.  446,  29  A'.  F.  Rep.  1062. 

The  legislature  may  authorize  a  railroad 
company  to  determine  what  lands  it  shall 
take  for  railroad  jjiirposes.  Warren  v. 
First  Div.  St.  /'.  &->  J'.  R.  Co.,  iS  .?////;/.  384 
{Gil.  345).  — F(Jl.I.o\viN(;  Weir  7-.  St.  I'aul,S. 
&  T.  F.  R.  Co.,  18  Minn.  139. 

The  power  of  exercising  this  right  of 
eminent  domain  being  delegated  to  the 
com()any  by  the  act  of  incorporati(jn,  it 
thereby  becomes  the  agency  of  the  state, 
under  certain  restrictions,  to  take  iucli 
lands  as  it  may  deem  necessary  for  its  rail- 
road. Alexandria  <^  /■'.  A'.  Co.  v.  .-llexan- 
liria  &->  ]V.  R.  Co.,  10  ^Int.  ei-»  Fng.  R.  Cas. 
23,  75  Va.7^0. 

Where  a  railroad  is  to  be  constructed  for 
public  transportati(jn  of  ijassengers  and 
freights,  the  taking  of  land  for  the  purposes 
of  the  road  is  for  "public  use,"  within  the 
meaning  of  the  state  constitution  ;  and  it  is 
within  the  power  of  the  legislature  lo  dele- 
pate  to  commissioners  the  right  to  locate 
the  lands  and  ascertain  their  value.  Jlujl'alo 
(S^  A'.  }'.  C.  R.  Co.  V.  lirainard,  i)  A'.  J '.  100. 
—  Following  Hloodgood  v.  Mohawk  &  II. 
R.  R.  Co.,  18  Wend.  (N.  Y.)  9 ;  Boston  Water 
Power  Co.  V.  Hoston  &  W.  R.  Corp.,  23  Pick. 
(Mass.)  360.— RK.vir\vi;n  in  Central  R.  Co. 
V.  Pennsylvania  R.  Co.,  31  N.  J.  Eq.  475. 

The  right  to  exercise  the  jiower  of  emi- 
nent domain  may  be  delegated  by  the  legis- 
lature to  private  individuals.  Moran  v. 
Ross,  39  Am.  6-»  Fng.  R.  Cas.  i,  79  Cal.  159, 
21  /'nc.  Rep.  547. 

It  is  d(nd)tfiil  whether  the  state  can  dele- 
gate its  right  of  eminent  domain  to  a  county  ; 
but  certaiidy  the  grant  must  be  clear  and 
compensation  provided  for,  or  else  the  leg- 
islature will  be  assumed  to  have  intended 
only  to  confer  a  right  on  first  obtaining  the 
consent  of  those  affected.  Port  v.  Goodwin. 
36  So.  Car.  445,  155.  PJ.  Rep.  723 

85. and  presoriho  how  the  pow- 
er shall  be  exercised.— In  delegating  to 
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private  corponitions,  established  to  carry  on 
CMicrpriscs  of  a  public  nature,  ilic  power  lo 
exercise  I'lU  ri,i;lit  of  eniiiient  doinain,  tlic 
lef;islaturo  in.iy  proscribe  iiow  tiie  power 
siuill  he  exer-isefl.  In  re  Union  h'.l.  R.  Co., 
1 12  .V.  )'.  6i,  ry  A'.  /;.  /»'(/.  664,  20  A'.  1'.  .S'. 
A\  498.  2  A.  A'.  //.  359. 

Wiiiie  it  is  an  iiiiiercnt  rigiit  in  every 
sovereifjnty  to  appropriate  the  private  |)rop- 
erty  of  its  citizens  or  subjects  to  public  use, 
the  exercise  of  this  ri^lit  must  be  by  virtue 
of  legislative  action,  jjrovidin^i;  for  a  deier- 
miiiaiion  o(  the  takinj^,  and  diicctiiif;  he 
occasions,  iiKides,  conditions,  and  as^'eii'  ies 
for  its  exercise,  (iahws/on,  //.  >;^-j  S.  .1.  A". 
Co.  V.  A/ui/  Creel:  f.  A.  &•  .)/.  Co.,  i  7'ex. 
A[>p.  (CiT.  Ctis.)  iC)y. 

80.  Noressity  of  a  dvlcK'aHoii  of 
IH»w<'r.  -  A  railroad  coiii[)any  takinfj;  pri- 
vate proi)erty  for  tiie  construction  of  its 
road  luust  sliow  a  lef;ishitive  warrant,  and 
that  the  talking  is  for  a  |)ui)lic  use.  /;/  re 
A7,t^r„r,t  luill^  S^  ir.  A'.  Co.,  33  ,/w.  &^ 
En^.  A".  C'</.v.  99,  108  A',  y.  375,  15  X.  A". 
lu-f).  429,  13  N.  V.  S.  A'.  690,  II  Cent.  Rep. 
272;  (ijfirniini^  46  Ifini  94,  11  A'.  1'.  .V.  A'. 
632.  — Foi.i.owKi)  IN  Kc  i'vochestcr,  H.  iS:  L. 
R.  Co.,  I  ro  N.  Y.  IK;. — ///  re  Poiii^///:eepsie 
Jhi,fi;e  Co.,  108  A'.  ]'.  483,  15  A'.  A'.  Rep. 
Go  1 . 

Railroad  companies  organized  under  the 
111.  (u'u.  Railroad  .Xct  of  1849  cannot  jiro- 
cced  to  condemn  lauds  for  a  right  of  w.iy, 
until  they  havi;  submitted  to  the  legislature 
a  plan  showing  the  route  and  termination 
of  the  road  to  be  constructed,  and  the  same 
is  approved  by  the  legislature.  Ciillinwater 
V.  .Mississippi  Q^  A.  R.  Co.,  13  ///.  i. 

K7.  Wliiit  (loos  ii«»t  aiiioiint  to  a 
valid  del*'$;'atioii  of  I  he  power.— An 
act  incorporating  a  company  for  tlie  pur- 
pose of  constructing  a  railroad  from  L.  to 
.M.,  with  no  furliier  grant  of  franchises, 
would  not  confer  the  power  of  taking  lands 
by  the  riglit  of  eminent  domain,  or  even 
grant  the  laiuls  owned  by  the  stale  that 
might  be  crossed  by  the  route.  Key  port  &^ 
M.  P.  Sleain/ioal  Co.  v.  Farmers'  Transp. 
Co.,  18  A'',  y.  Eg.  13. 

Where  a  charter  |)rovides  only  for  the 
cutting,  taking,  and  carrying  away  of  any 
Wood,  stone,  gravel,  or  earth  which  may  be 
deemed  necessary  for  a  railroad  company, 
proceedings  to  condemn  the  land,  out  and 
out,  are  unauthorized  and  illegal.  Rich- 
mond, F.  &^  P.  R.  Co.  v.  Knopffs,  86  Va.  981, 
II  S.E.Rep.  881. 


88.  l>«>l(>K:at<'d  powers  to bcstrirtly 
eoiistriied.'^  Where  the  state,  by  virtue  of 
the  right  of  eminent  domain,  authorizes  the 
ap|)ropriation  of  private  properly,  such  a 
right  can  (Jiily  be  exercised  under  the  pro- 
tection of  the  legislative  grant,  ami  under 
the  c(jruliti(ms  and  iialiilities  wiiich  the 
statute  attaches  lo  the  grant.  Houston  ijr' 
Ci.  N.  R.  Co.  V.  Meaitor,  50  Tex.  -jj. 

Orants  of  corporate  |)owers  being  in  fier- 
ogation  of  the  common  law,  are  to  be 
strictly  construed;  and  this  is  especially  the 
case  where  tlie  ])ower  claimed  is  a  delega- 
lion  of  the  right  of  eminent  domain,  one  of 
tlie  highest  powers  of  sovereignly,  pertain- 
ing to  the  stale  itself  and  interfering  most 
seriously  and  often  vexatiously  with  the  or- 
dinary rights  of  prop(Miy.  Alexaniiria  &* 
/■'.  R.  Co.  V.  .Uexitnilria  &^  W.  R.  Co.,  10 
Am.  &*  I'-ii.i;.  R-  C'ds.  23,  75  r,t.  7S0.  ,\'(W 
Jersey  /..  &->  I.  Co.  v.  Morris  C.  &>  H.  Co.,  36 
Am  (S-  A;/!/-.  A'.  Ca: .  515,  44  A'.  /.  Eq.  398, 
15  Atl.  Rep.  227. 

In  the  construction  of  powers  given  to  a 
corporation  to  take  land  l)y  eminent  do- 
main every  reasonable  doubt  is  to  be  re- 
solved adversely,  the  airirmative  musi  be 
shown,  and  silence  is  negation.  Petition  of 
I'roTiitenee  &->  W.  R.  Co.,  17  R.  /.  324.  21 
,-///.  AV/.  9f)5.-DisriN(;t;isiiiN(;  Kel  River 
<S:  IC.  R.  Co.  V.  Tield,  67  Cal.  429;  Mississijipi 
iV  T.  R.  Co.  2'.  Devaney,  42  Miss.  555  ;  F\'ck 
T'.  Louisville,  N.  A.  iS:  C.  R.  Co.,  loi  Ind. 
366;  Boston  &  1'.  R.  Corp.  t'.  Midland  R. 
Co.,  I  Gray  (Mass.)  340.  QuoTi.vt;  Sjiring- 
lield  V.  Connecticut  River  R.  Co.,  4  Cusli. 
(Mass.)  63.  Ri'.viKWiNc;  Boston  iV  M.  R. 
Co.  7'.  L(jwell  Si  L.  R.  Co.,  124  Mass.  368; 
In  re  Boston  &  A.  R.  Co.,  53  N.  Y.  574;  In 
re  New  York,  L.  &  W.  R.  Co..  99  N.  Y.  12. 

Hence,  where  a  railroad  com(xiny  is  au- 
thorized by  law  only  "to  enter  upon  any 
land  to  survey,  lay  down,  and  construct  its 
road  "  ;  "  to  locate  and  construct  branched 
roads  from  the  main  road  to  any  town  or 
places  in  the  several  counties  through 
which  the  said  road  may  pass  "  ;  to  a|)pro- 
priate  land  for  "necessary  side  tracks,"  and 
"a  right  of  way  over  adjacent  lands  sufTi- 
cient  to  enable  such  com[)any  to  construct 
and  repair  its  road";  and  such  compaiiy 
has  located  and  is  engaged  in  the  construc- 
tion of  its  permanent  main  road  along  the 
north  side  of  the  town,  it  is  not  authorized 
to  appropriate  a  temporary  right  of  way  for 
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the  term  of  three  years  along  the  south  side 
of  the  town,  to  be  used  as  a  substitute  for 
the  main  track  while  the  same  is  in  course 
of  con  iruction  alon^  the  north  side  of  the 
town.  Currier  v.  Marietta  &>  C.  K.  Co.,  ii 
O/iio  St.  22S. — OuoTKU  IN  Miami  Coal  Co. 
7'.  \Vij;toii,  19  Ohio  St.  560. 

Si).  What  iiirlmh'd— Kc'iiioval  of 
Imihlinjjs.— The  right  to  enter  upon  land 
and  to  appropriate  as  much  thereof  as  may 
be  necessary  for  its  railroad,  granted  to  the 
Ohio  &  P.  K.  Co.  by  the  Ohio  act,  adoi)ted 
by  liie  Pennsylvania  act  of  April  11,  1848, 
includes  the  right  to  remove  a  dwelling 
lujuse.  Brocket  v.  Olii'i  £-»  P.  K.  Co.,  14 
/'a.  St.  241.— I'\)i.i.o\vi:iJ  IN  Cleveland  &  P. 
R.  Co.  V.  Specr,  56  I'a.  St.  325. 

i)0.  CoiiipcMisatioii  must  be  pru- 
vitlc'd  I'or. "— The  statute  granting  the  right 
nu-st  provide  just  compensation  to  the  citi- 
zen for  his  property  so  authorized  to  be 
taken.  Moody  v.  Jacksonville,  T.&'K.  \V. 
K.  Co.,   14  ^Im.  &•  E>tg'.  R.  Cas.  S'j,  20  Fla. 

597. 

\  provision  in  a  railroad  charter  delegat- 
ing the  right  of  eminent  domain,  without 
providing  for  just  compensation  as  a  C(jndi- 
tion  precedent  to  the  use  of  private  prop- 
ertv,  would  be  unconstitutional.     Sherman 

V.  .Milwaukee,  L.  S.  &^  W.  R.  Co..  40  Wis. 
645,  13  Am.  Ry.  Rep.  459. 

VI.  WHAT  PROPERTY  OR  INTERESTS  MAT 

BE  TAKEN. 

I.  In  General.'^ 

91.  Everj  specu's  of  property  Is 
subject  to  the  r:j;ht.— The  sovereign 
power  of  eminent  domain,  subject  to  the 
restrictions  imposed  by  the  constitution, 
may  be  exercised  with  respect  to  the  public 
as  well  as  the  private  rights  of  the  citizen. 
People  V.  Baltimore  Sr*  6.  R.  Co.,  1 17  A".  Y, 
150,  22  A'.  E.  Rep.  1026,  27  A'.  V.  S.  R.  153; 
reTersifig  50  Hun  192,  20  A^.  V.  S.  R.  44,  3 
A'.  Y.  Supp.  29. 

Strictly  speaking,  there  is  no  such  thing 
as  an  extinction  of  the  right  of  eminent 
domain.  If  the  public  good  requires  it,  all 
kinds  of  property  are  alike  subject  to  it,  as 
well  that  which  is  held  under  it  as  that 
which  is  not.     Even  contracts  and  legisla- 

*  See  also  /c.f/,  ,17  1 ,  et  .'A/. 

f  Condemnation  of  mortRaRed  property,  see 
note,  30  Am.  &  Eno.  R.  Cas  435. 

Appropriation  of  minDral  lands,  see  note,  17 
Am.  &  Eng.  R.  Cas.  11&. 


tive  grants,  which  are  beyond  the  reach  of 
ordinary  legislation,  are  not  exempt.  J\'e7L> 
York,  H.  <S-  i\.  R.  Co.  v.  Boston,  H.  &>  E. 
R.  Co.,  36  Conn.  196. 

J>2.  Quantity  of  land  to  be  taken.* 
— Every  railway  com[)any  is  vested  with  a 
discretion  to  determine,  within  statutory 
and  constitutional  limitations,  the  amount 
of  land  necessary  for  its  corporate  purposes. 
In  a  modified  degree  such  a  company  is  per- 
mitted to  judge  for  itself  the  amount  of  land 
it  needs.  This  right  is,  however,  subject 
to  tfje  limitations  named  and  subordinate 
to  the  right  of  the  courts  to  prevent  an 
abuse  of  the  power.  O'l/are  v.  C//ic(i:;,>, 
M.  &^  N.  R.  Co.,  139  ///.  151,  28  .V.  E.  Rep. 

There  is  no  rule  of  law  by  which  the 
width  of  a  railroad  right  of  way  is  limited. 
The  width  must  vary  in  dilTerent  localities 
according  to  tiie  business.  In  the  conntr\-, 
at  a  distance  from  any  station,  a  relativelv 
narrow  strip  will  answer  every  requirement, 
wiiile  at  a  termiims  in  a  city  a  much  wider 
tract  is  necessary.  In  either  case  the  com- 
pany is  entitled  10  appropriate  and  use  such 
width  of  ground  as  may  be  reascjiiably  nec- 
essary for  the  economical  and  convenient 
transaction  of  its  business.  Chicago,  R.  I. 
&^  P.  R.  Co.  V.  People  ex  rel.,  4  ///. .  ///.  46S. 

Under  the  Iowa  statute  a  railroad  com- 
pany can  only  condemn  one  h|indred  feet 
for  a  right  of  way,  except  for  wood  and 
water  stations,  unless  where  a  greater  width 
is  necessary  for  excavation,  embankment, 
or  depositing  waste  earth  ;  but  it  is  not  nec- 
essary that  it  should  locate  its  track  in  tiie 
middle  of  the  land  condemned.  And  the 
fact  that  it  owns  land  adjacent  to  that 
which  it  seeks  to  condemn  will  not  affect 
its  right  to  do  so.  Stark  v.  Sioux  City  &* 
P.  R.  Co.,  43  /o7i'a  501,  14  .hn.  Ry.  Rep.  468. 

The  property  condemned  must  be  expro- 
priated as  an  integer,  and  not  subject  to  the 
option  of  petitioner  as  to  how  much  thereof 
he  will  take.  Postal  'Pel.  Cable  Co.  v.  Louis- 
ville. N.  O.  &>  T.  R.  Co.,  43  La.  Ann.  522,  9 
So.  Rep.  1 1 9. 

The  Nev.  railroad  act  of  1865  (St,  1864-65, 
427,  ?  20)  prescribes  that  state  land  along 
the  line  of  a  road  may  be  taken  for  the 
building  of  depots  and  other  necessary 
buildings  on  payment  of  the  value  thereof, 
provided  no  such  piece  of  land  taken  shall 


*  What  amount  of  land  may  be  appropriati  1! 
see  notes,  14  Am.  &  Exr..  R.  Cas.  20;  20  //.  2ijo 
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exceed  two  acres  in  extent.  Held,  that  this 
limitation  of  two  acres  does  not  apply  to 
lands  of  individuals,  and  that  in  regard  to 
such  lands  a  larger  quantity,  if  necessary, 
may  be  condemned.  Virginia  &>  T.  R.  Co, 
V.  Elliott,  5  Nev,  358. 

The  question  as  to  the  quantity  of  the 
land  which,  under  the  railroad  act  (Nev. 
St.  1864-65),  a  company  m;iy  take  on  the 
ground  of  its  being  necessary  for  its  depots 
and  other  buildings,  must  be  determined  by 
tiie  evidence  produced,  and  depends  upon 
many  facts  and  circumstances  for  which 
there  is  no  exact  standard.  Virginia  &>  T. 
Ji.  Co.  V.  Elliott,  5  Nev.  358. 

Under  the  Pa.  Act  of  March  17,  1869,  a 
railroad  company  is  not  confnied  in  taking 
land  for  the  use  of  its  road  to  the  present 
needs  of  its  business,  but  may  provide  for 
the  future  requirements  of  a  more  extended 
tralFic.  The  taking  rests  in  the  discretion 
of  the  company,  while  it  acts  in  good  faith, 
and  without  malice  or  carelessness ;  and 
while  it  so  acts  its  discretion  is  not  subject 
to  control  by  the  courts.  Lodge  v.  Phihi- 
ddfdiia,  W.  &»  B.  K.  Co.,?,  Phila.  {Pa.)  345. 
—Disapproving  Chicago,  B.  &  Q.  R.  Co.  v. 
Wilson,  17  in.  123;  Philadelphia,  W.  &  B. 
R.  Co.  V.  Williams,  54  Pa.  St.  103.  Revikw- 
ING  Anspach  v.  Mahanoy  «&  B.  M.  R.  Co.,  5 
Pliila.  491. 

Under  the  charter  of  the  Charleston  & 
S.  R.  Co.  the  whole  matter  as  to  the  terms 
and  conditions  on  which  lands  or  the  right 
of  way  may  be  taken  is  vested  in  the  com- 
pany, and  the  landowner  has  no  right  to 
reject  such  terms  and  conditions  as  the 
company  may  see  fit  to  impose.  CluirlestoK 
^  S.  R.  Co.  V.  Blake,  12  Rich.  (So.  Car.) 
634. 

As  to  the  quantity  of  land  which  may  be 
compulsorily  taken  by  the  company  for  its 
uses  and  purposes,  no  precise  rule  can  be 
prescribed  This  must  be  intrusted,  in  the 
first  instance  at  least,  to  tiie  sound  dis- 
creti(jn  of  persons  of  experience  >ind  prac- 
tical knowledge  upon  the  subject,  acting 
under  ilu-  sanction  of  an  oath.  A'as/ivillt' 
&*  C.  A'.  Co.  V.  Cozvardin,  11  Hiiinph. 
{Ten ft.)  34S. 

A  company  was  authorized  by  its  charter 
to  take  lands  along  the  line  of  its  road,  not 
to  exceed  two  hundred  feet  in  width  ;  and  it 
might  take  lands  beyond  its  limit,  "  which 
the  directors  shall,  by  resolution  adopted  by 
them,  declare  to  be  necessary  for  the  use  of 
said  company."    Held,  that  the  provision  as 


to  taking  extra  lands  must  be  complied 
with  strictly;  and  the  resolution  adopted 
by  the  directors  must  be  at  a  meeting  at 
which  there  is  a  competent  quorum.  String- 
ham  V.  Oihkosh  i5-»  M.  A'.  Co.,  33  Wis.  471. 

O.'J.  Onlysiieli  proport y  as  is  ikm'os- 
sary  slioiild  be  taken.* — Private  prop- 
erty can  only  be  taken  for  a  public  use,  and 
no  more  of  such  property  can  be  tak<'n 
than  is  necessary  for  such  use,  which  must 
be  determined,  when  proper,  from  the  stat- 
ute on  the  subject  and  the  facts  appearing 
in  the  case.  Baltimore  (5^  O.  R.  Co.  v.  Pitts- 
burg, IV.  &*  K.  R.  Co.,  10  Aw.  &^  Eng.  R. 
Cas.  444,  17  W.  Va.  812. 

The  right  of  eminent  domain,  in  case  of 
a  railway,  is  restricted  to  "so  much  real 
estate  as  may  be  necessary  for  the  location, 
construction,  and  convenient  use  of  its 
road."  Forney  v.  Fremont,  E.  <S-»  M.  V.  R. 
Co.,  33  Am.&*  Eng.  R.  Cas.  162,  23  A'eb.  465, 
36  N.  W.  Rep.  806. 

But  this  necessity  need  not  be  made  cer- 
tain before  it  is  lawful  to  proceed  with  the 
condemnation.  Chicai^o  Sf'  IV.  I.  R.  Co.  v. 
Dunbar,  5  Am.  iS»  Eng.  R.  Cas.  253,  100  ///. 
no.— Quoting  Metropolitan  City  R.  Co.  v. 
Chicago  W.  D.  R.  Co.,  87  111.  317. 

Without  an  express  grant  of  power  a 
railroad  corporation  cannot  acquire  or  re- 
cover an  interest  in  land  which  is  neither 
necessary  nor  proper  in  carrying  on  tlie 
purposes  of  the  corporation.  Georgia  Pac. 
R.  Co.  V.  Wills,  38  Atn.  6-  Eng.  R.  Cas. 
665,  86  Ala.  478,  6  So.  Rep.  34. 

The  amount  of  land  which  a  railroad 
company  is  allowed  to  take  for  right  of 
way  is  measured  by  :he  necessities  of  the 
case  only,  and  is  not  limited  to  a  strip  100 
feet  wide.  Where  the  petition  slati'S  the 
amount  of  land  necessary  for  the  road,  and 
such  allegation  is  not  controverted,  no  ques- 
tion can  arise  as  to  whether  more  land  is 
sought  to  l)e  taken  than  is  necess;\ry.  Bo~i'- 
vian  V.  Venice  >S-»  C.  l\.  Co.,  14  Am.  &->  Eng. 
R.  Cas.  338,  102  ///.  459. 

The  restriction  in  section  1244  of  the 
Iowa  Code  as  to  what  is  "  necessary,"  ap- 
plies to  the  quantity  of  land  to  be  con- 
demned by  a  railroad  for  its  right  of  way, 
and  not  to  the  quantity  of  earth,  gravel, 
stone,  timber,  or  other  materials  on  the 
land  so  taken  to  be  used  in  constniction 
and  repair.  Winklemans  v.  Des  Moines  X. 
W.  R.  Co.,  14  .//;/.  &•  Eng.  R.  Cas.  1S6,  63 
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/owa   II,   17  A^.   IV.  Rep.  82.— Reviewing 
Preston  v.  Dubuque  &  P.  R.  Co.,  1 1   Iowa 

IS- 

The  act  concerning  railroad  corporations, 
approved  March  6,  1877  (Pamph.  L.  N.  J., 
p.  48),  which  authorizes  sucli  corporations 
to  condemn  lands  "adjoining  their  road  as 
constructed  on  tiieir  right  of  way  as  located," 
docs  not  apply  to  lands  which  meiely  ad- 
join a  side  track  leading  from  the  railway 
route  to  a  freight  house.  State  {Aktrs, 
Pros.)  V.  Unit  id  N.  J.  K.  Sr^  C.  Co.,  10  Am. 
&•  Kng.  A'.  Cas.  103,  43  A'.  J.  L.  no. 

The  selection  of  land  to  be  taken  for  a 
railway  ordinarily  rests  in  the  discretion  of 
the  corporation  ;  and  where  tlie  land  sought 
to  be  condemned  lies  directly  on  its  route 
as  located,  and  is  the  only  available  land 
Iving  upon  such  route,  the  fact  that  it  is 
feasible  to  reach  the  terminus  by  a  detour 
and  leave  the  land  in  controversy,  does  not 
show  that  such  land  is  unnecessary  to  the 
petitioner.  Colorado  Easier  u  R.  Co.  v.  Union 
J\ic.  R.  Co.,  44  Am.  &=  ICiii^.  R.  Ca.s-.  10,  4; 
J'ed.  Rep.  293.  -Quo'llNG  Chicago  &  W.  1. 
R.  Co.  V.  Dunbar,  100  111.  112. 

In  a  condemnation  proceeding  the  jury  f)r 
court  may  find  that  a  portion  of  the  land 
sought  to  be  condemned  may  be  taken  and 
tile,  residue  may  not.  Baltimore  &'  O.  R. 
Co.  V.  Pittsburg,  \V.  &<>  K.  R.  Co.,  10  Am. 
&-  Eng.  R.  Cas.  444,  17  ff.  Ua.  812. 

i>4.  l>\v<>IliiiK:  Iioiisos  and  other 
biiildiiijfs.* — A  dwelling  house  is  no  more 
exempt  than  any  other  species  of  real  es- 
tate, when  the  legislature,  in  the  exercise  of 
the  right  of  eminent  domain,  determines 
that  the  public  exigencies  require  it.  IVells 
V.  Somerset  &>  K.  R.  Co.,  47  Me.  345. 

The  right  of  a  railway  com[)any  to  con- 
demn buildings  situated  on  real  estate  nec- 
essary for  its  use  is  an  incident  of  such 
riglit  to  condemn,  and  the  owner  must  be 
paid  full  value  for  the  land  and  the  building. 
Forney  v.  Fremont,  E.  <S-»  M.  W  R.  Co.,  33 
./;;/.  &»  Eni^.  R.  Cas.  162,  23  Xel).  465,  36  A^. 
W.  Rep.  806. 

The  act  of  February  19,  1849,  §  10,  Penn- 
sylvania legislature,  exem[)ts  a  dweding 
house  from  the  occupancy  by  a  railroad  in 
locating  its  route,  and  also  the  curtilage 
thereto  belonging,  unless  with  the  owner's 
consent    the    curtilage    and    dwelling  are 


3" 


*  Huililings  on  hmd  condemned,  see   imI 
Am,  iS:  Eno.  R,  Cas.  3()ii. 

Property    exempt    from    condemnation,    see 
note,  23  Am.  &  Eng.  R.  Cab.  2, 


taken.  The  extent  of  the  curtilage,  how- 
ever, cannot  be  defined  by  any  arbitrary 
rule;  it  must  be  determined  in  each  case  by 
a  consideration  of  what  is  necessary  for  a 
reasonable  and  proper  enjoyment  of  the 
house  as  a  residence.  Swift's  Appeal,  23 
Am.  &^  Enff.  R.  Cas.  I,  in  Pa.  St.  516,  2 
Atl.  Rep.  539.— Exi'L.MNKl)  IN  Damon  v. 
Baltimore  &  P.  R.  Co.,  119  Pa.  St.  287,  11 
Cent.  Rep.  761. 

Prohibitive  words  of  section  10,  act  of 
February  19,  1S49,  P.  L.  p.  83,  forbidding  rail- 
roads from  passing  through  "  any  dwelling 
house,"  etc.,  eml)race  tiiat  portion  of  the 
curtilage  which  is  necessary  to  the  cnjov- 
ment  of  the  dwelling  house,  but  not  such 
part  as  may  be  merely  desirable  or  cotucn- 
ient,  depending  upon  the  will  of  the  owner. 
Damon  v.  Baltimore  &*  /'.  R.  Co.,  119  Pa. 
St.  287,  II  Cent.  Rep.  "jQiX,  13  ^Itl.  Rep.  217, 
21  W.  N.  C.  170, — EXPL.AINING  Swift's  Ap- 
peal. I II  Pa.  St.  516. 

Where  the  land  taken  by  a  railroad  at  its 
nearest  point  was  more  than  100  feet  from 
and  not  within  the  same  inclosiire  with  the 
dwelling;  the  carriageway  unchanged  and 
access  not  materially  interfered  with  ;  no 
ouibuilflings  taken,  and  the  barn,  fifty  feet 
distant  from  the  road,  not  cut  oil  from  the 
dwelling,  and  an  ample  remedy  in  damages 
for  every  matter  of  inconvenience  and  in- 
jury existing,  it  was  not  error  to  dismiss 
a  bill  filed  by  the  owner  to  restrain 
the  occupation  by  the  railroad  company. 
Damon  v.  Baltimore  &>  P.  R.  Co.,  119  I'a. 
St.  2S7,  II  Cent.  Rep.  761,  13  Atl.  Rep.  217, 
21   \V.  N.  C.  170. 

Where  the  line  of  a  railroad  has  been 
surveyed  and  located  so  as  to  cut  tliroiii;h 
a  dwelling  house  in  the  occupancy  of  a  ten- 
ant, the  owner  of  the  house  cannot,  after 
the  survey  and  location  iias  been  appnjved 
by  the  board  of  directors  of  the  railroad 
company,  prevent  the  company  from  taking 
the  house  by  removing  the  tenant  and  oc- 
cii|)ying  the  house  himself,  merely  for  the 
purpose  of  preventing  its  condemtiation 
under  the  act  of  Feb.  19,  1849,  iJ  10,  P.  L. 
p.  83.  llaj^ner  v.  Pennsylvania  S.  V.  R.  Co., 
154  Pa.  St.  475,  25  Atl.  Rep.  1082. 

It  is  provided  by  Me.  Rev.  St.  1840,  cli. 
81,  ?  5,  that  in  locating  railroads,  "no  cor- 
poration shall  take  any  meeting  house, 
dwelling  house,  or  public  or  private  burying 
ground,  without  the  consent  of  the  owneis 
thereof."  J/eld,  that  the  term  "dwelling 
house,"  as  here  used,  means  only  the  house, 
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and  includes  no  part  of  the  garden,  orchard, 
or  curtilage.      lVe//s  v.  Somerset  &*  K.  7?. 

Co.,  47  ^f'-'-  345- 

The  charter  of  a  railroad  company  em- 
powered it  to  condemn  for  right  of  way  a 
stated  number  of  feet  in  width  of  roadbed 
and  on  each  side  thereof,  provided  it  did 
not  interfere  witli  any  building.  Tiie  com- 
pany 'lid  not  contlemn  any  of  the  land  of 
a  lar..i()wner  on  its  line,  but  constructed  its 
road  through  his  land  and  used  the  roadbed 
only.  He  built  a  house  upon  that  part  of 
his  land  :  ear  the  track,  but  not  in  the  oc- 
cupancy of  tlie  company,  and  remained  in 
the  peaceable  and  adverse  possession  of  it 
continuously  for  about  nine  years,  when 
proceedings  were  taken  by  the  company  to 
CDiulenin  tlie  land  to  tlie  fidl  extent  of  the 
right  "f  way,  including  that  built  on.  Ilehi, 
I'hat  tliis  could  not  be  done.  Alabama  G. 
S.  A'.  Co.  V.  Gilbert,  71  Ga.  591. 

The  defendant  company  constructed  its 
road  in  the  rear  of  a  dwelling  house  lot, 
thereby  destroying  access  to  certain  out- 
buildings from  the  alley  in  the  rear  of  such 
1  )t.  Such  outbuildings,  however,  could  be 
approached  from  the  street  in  front  across 
the  oi^en  side  lot,  although  this  would  cut 
up  the  lot  and  destroy  tlie  grass  and  flow- 
ers. Held,  that  the  company  had  not  pre- 
vented the  reasonable  use  and  enjoyment  of 
the  plaintiff's  dwelling  so  as  to  bring  the 
case  within  the  proliibition  of  the  statute 
(Pa.  Act,  Feb.  19,  1849)  prohibiting  the  lo- 
cation of  a  railroad  "  through  any  dwelling 
house  in  the  occupancy  of  the  owner  or 
owners  thereof,  without  his,  her,  or  their 
consent."  Lyle  v.  McKeesport  6-»  B.  V.  R. 
Co.,  44  Am.  iS-*  ling.  R.  Cas.  217,  131  Pa.  St. 
437,  18  ,///.  /?(•/.  nil. — FoLLowKn  in 
Pfrnninghaus  v.  McKeesport  &  B.  V.  R. 
Co.,  131  Fa.  St.  446;  Knipcainp  ?/.  McKees- 
port &  !?.  V.  R.  Co.,  131  Pa.  St.  446. 

95.  Land  <>\viie<l  by  tlio  state.  — 
Where  the  legislature  has  authorized  a 
company  to  construct  a  railroad  between 
two  designated  points,  it  has  a  right  to  oc- 
cupy any  land  of  the  state  between  those 
points,  on  the  auiliorized  route,  which  may 
be  necessary  for  its  pur[)ose.  Iiuiiana  C. 
R.  Co.  V.  State,  3  hid.  421. 

Where  the  interest  reserved  by  the  state 
in  lands  under  water,  granted  by  the  state 
to  a  corporation  under  the  New  Jersey  ri- 
parian act,  does  not  amount  to  an  actual 
estate,  but  consists  merely  in  a  charge  to 
secure  the  payment  of  the  rent  reserved,  by 


distress  and  re-entry  and  taking  possession 
— such  lands  are  not  lands  belonging  to  the 
state  within  the  meaning  of  tliat  section  of 
the  general  railroad  act  which  limits  the 
power  of  corporations,  created  under  that 
statute,  t(j  condemn  lands  for  the  uses  con- 
templated by  that  act.  Hudson  Tiinuel  Co. 
V.  .Ittorney  General,  27  N.  J.  Eq.  573. 

The  board  of  public  works  of  Ohio  is 
not  authorized  by  law  to  grant  to  a  railroad 
corf)oration  the  riglit  to  lay  its  track  and  to 
maintain  and  operate  a  railroad,  on  and 
along  the  bcrm  bank  of  a  navigaljle  canal 
belonging  to  the  state.  State  ex  r el.  v.  Cin- 
cinnati C.  R.  Co.,  10  A»i.  (J-*  Ung.  R.  Cas. 
83,  37  0/iio  St.  1 57. 

A  company  was  authorized  by  its  charter 
"  t(j  enter  upon,  take  possession  of,  jukI  use 
any  lands,  streams,  and  materials  of  everv 
kind  "  for  the  purposes  of  its  road,  and  it 
was  further  provided  that  "all  such  lands, 
materials,  and  privileges  belonging  to  the 
state  are  herel^y  granted  to  said  corporation 
for  said  purjioses."  Held,  that  this  did  not 
authorize  it  to  enter  upon  land  owned  Ijy 
the  state  as  a  site  for  an  institution  for  the 
education  of  the  ''.ind,  though  situate  so  as 
to  be  convenient  for  tlie  use  of  the  road. 
St.  Louts,  J.  &>  C.  R.  Co.  v.  Blind  Institution, 
43  ///.  303.— QuoiEl)  IN  Oregon  R.  Co. 
7>.  Portland,  9  Oreg.  231. 

Tlie  state  made  such  company  a  subse- 
quent grant  of  a  portion  of  an  old  and 
abandoned  railroad  belonging  to  the  state. 
Held,  that  this  subsequent  grant  was  an  in- 
terpretation or  construction  of  the  first 
grant,  showing  that  the  legislature  did  not 
intend  to  confer  upon  the  company  the 
right  to  appropriate  state  property.  St. 
Louis,  J.  &^  C.  R.  Co.  v.  Blind  Institution,  43 
///.  303. 

9(J.  Land  nndor  water.— Under  the 
N.  Y.  Act  of  1850,  ch.  140,  §  25,  which  gives 
authority  to  railroad  companies  to  acquire 
any  lands  belonging  to  tlie  people  necessary 
for  the  purposes  of  their  roads,  a  company 
may  acquire  land  under  water  which  be- 
longs to  tlie  state,  fn  re  Xrw  Yor/,\  W.  .S". 
<S-»  B.  R.  Co.,  29  //un  {jV.  1'.)  269. 

Land  under  water  in  the  Hudson  river, 
with  or  without  a  water  front,  required  by  a 
railroad  corporation  for  piers  and  wharves 
to  facilitate  the  transportation  of  freiglit 
may  be  condemned  by  proceedings  for  that 
purpose.  /;/  re  A'ew  ]'or/:  C.  &^  II.  R.  R. 
Co.,  77  A'.  J'.  24S  ;  affirming!;  (?)  6  Hun  149. 
—  DiSTlNUUisiiiNU  Rensselaer  &  S.  R.  Co. 
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V.  Davis,  43  N.  Y.  137;  People  7/.  Vaiidei- 
bilt,  28  N.  Y.  396.  OuoTiNc;  New  York  & 
n.  R.  Co.  V.  Kip,  46  N.  Y.  546. — Followed 
IN  Re  New  York  &  \V.  S.  R.  Co.,  89  N.  Y. 

453- 

It  is  not  a  valid  objection  to  proceedings 
taken  by  a  railroad  company  to  acquire 
land  for  the  purposes  of  its  incorporation 
tliai  ilie  land  is  under  tiie  waters  of  a  navig- 
able sircani  ;  tiie  title  individuals  may  have 
acquired  tliercin  by  grant  from  the  state 
may  be  taken  by  the  right  of  eminent  do- 
main equally  with  the  upland.  AVrr  v. 
U'fs/  Shore  K.  Co.,  127  iV.  ]'.  269,  27  A'.  £. 
Kcp.  S33,  37  A'.  Y.  S.  A\  913;  affirmiiii^  53 
Hint  634,  25  N.  V.  S.  A\  1036,  6  .V.  i\  Sitpp. 
95S.— DisiiNduisniXG  Langdon  v.  Mayor, 
etc.,  of  N.  Y.,  93  N.  Y.  129;  Williams  v. 
Mayor,  etc.,  of  N.  Y.,  105  N.  Y.  420;  Kings- 
land  V.  Mayor,  etc.,  of  N.  Y.,  no  N.  Y.  569. 

A  railroad  company,  by  constructing  its 
road  over  land  covered  by  water,  under 
legislative  authority,  does  not  become  the 
owner  of  the  adjacent  upland.  Riiinsey  v. 
AV-w  York  Q^  N.  E.  A\  Co.,  3  S/Vv.  App.  203, 
125  A'.  F.  681,  34  A^.  Y.  S.  R.  454  ;  reversing 
22  A^.  Y.  S.  R.  820,  4  X.  Y.  Supp.  293.— 
Following  Rumsey  t'.  New  York  &  N.  E. 
R.  Co.,  1 14  N.  Y.  423,  23  N.  Y.  S.  R.  928. 

Tlie  conveyance  by  the  stale  to  the  com- 
li;iny  of  the  land  under  water  gave  it  no 
title  beyond  the  land  needed  for  railroad 
pnrpDses,  as  against  one  who  became  a  sub- 
sequent owner  of  the  upland  from  a  grant 
madi.'  by  the  state.     Rumseyv.  New  York&' 


A".  A".  R.  Co.,  3  S//v.  App. 


125  N.  Y. 


681,  34  X.  Y.  S.  R.  454;  reversing  22  X.  Y. 
S.  R.  820,  4  A'.  }'.  Sitpp.  293. 

Section  16  of  the  Ohio  general  incorpo- 
ration act  (1  S.  &  C.  279)  authorizes  a  rail- 
road corporation,  when  necessiiry  in  the 
construction  of  its  road,  to  cross  any  stream 
of  water,  to  divert  the  same  permanently 
from  its  "present  location  or  bed";  and 
where  the  diversion  of  a  stream  becomes 
necessary,  the  power  to  appropriate  land  on 
or  through  which  to  construct  a  new  chan- 
nel for  such  stream  is  conferred  by  section 
10  of  said  act.  WilJey  R.  Co.  v.  Bohm,  34 
Ohio  St.  114,21  Am.  Ry.  Rep.  30.— QlJOT- 
ING  People?'.  Dutchess  cS:  C.  R.  Co.,  58  N. 
Y.  152. 

Tide  lands  belonging  to  the  state  cannot 
be  taken  under  the  Wash,  eminent  domain 
act,  as  applied  to  railroads  (Gen.  St.  ?? 
1569,  1570;  Code  Pro.  tit.  9,  ch.  5),  for  the 
reason  that  such  act  has  regard  only  to  the 


taking  of  private,  and  not  public,  property. 
Seattle  (S-  M.  R.  Co.  v.  State,  7  Wash.  1 50, 
34  Pac.  Rep.  551. 

97.  Leased  property.*— A  railroad 
com()any  having  by  its  charter  power  to 
condemn  lands,  being  in  the  use  of  lands  for 
railroad  purpcjses  under  a  lease  for  an  un- 
e.xpired  term  from  the  owner  of  the  fee, 
may  lake  the  same  premises  by  condemna- 
tion, for  the  leasehold  estate  may  be  so 
limited  in  continuance  and  qualified  in  its 
character  as  ncjt  to  subserve  the  needs  of 
the  company  in  the  scheme  of  improve- 
ment autlK)rized  by  its  charter.  State  {De 
Camp,  Pros.)  v.  Hibernia  Underground  R. 
Co.,  47  A'.  J.  L.  43 ;  affirmed  in  47  X.  J.  L. 
518. 

98.  Pleasure  {<froiiiid  at  seaside 
resort.— A  company  whose  road  ran  to  a 
beach  much  frequented  as  a  summer  resort, 
filed  its  petition  to  condemn  lands  for  a 
station  and  train  house.  It  appeared  that 
the  company  owned  land  at  the  beach 
which  it  had  leased  to  persons  who  were 
using  it  as  pleasure  grounds;  and  it  further 
appeared  that  if  it  built  the  station  and  train 
house  on  these  grounds  it  would  greatly 
affect  the  usefulness  and  attraction  of  the 
place  as  a  summer  resort.  Held,  notwith- 
standmg  that  the  company  owned  such 
grounds,  it  had  a  right  to  condemn  other 
land  for  such  purpose.  In  re  New  York  C. 
6-  //.  A'.  A'.  Co.,  59  ////«  7,  28  X.  Y.  S. 
R.  64,  8  A^.  J '.  Supp.  290  ;  affirmed  in  1 2 1 
N.  Y.  665,  wi?;;/.— Applying  Rensselaer 
&  S.  R.  Co.  7/.  Davis,  43  N.  Y.  137;  New 
York  C.  &  H.  R.  R.  Co.  v.  Metropolitan 
Gas-light  Co.,  63  N.  Y.  326. 

99.  I*iiblie  liijiHways.— Minn.  Gen. 
St.  ch.  34,  ^  29,  relates  solely  to  the  riglit 
of  use  and  enjoyment  of  highways  as  siuli, 
which  belong  to  the  [)ublic,  and  it  confers 
upon  any  railroad  comi)any  organized  un- 
der the  general  laws,  finding  it  necessary  to 
appropriate  f<jr  railroad  purposes  any  p(jr- 
tion  of  the  common  public  highway,  the 
power  to  i\o  so,  upon  compliance  with  the 
provisions  of  the  statute  ;  but  the  statute 
does  not  auihoiize  a  company  to  enter 
upon  a  highway  for  the  purpose  of  changing 
its  grade,  in  order  to  conform  to  the  rail- 
road and  to  render  it  more  convenient  as  a 
highway,  after  the  construction  of  the  rail- 


*  Condemnation  of  mortRaRed  and  leased  land 
and  the  land  of  married  women,  see  note,  14 
Am.  &  E.NU.  R.  Cas.  42S. 
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road.  A'aiser  v.  Si.  Pit  it/,  S.  &^  T.  F.  R. 
Co.,  22  Minn.  149,  19  Aiit.  Ry.  Rep.  317. 

A  railroad  company  may,  if  it  be  neces- 
sary for  tlie  pur[)ose  of  the  franchise,  con- 
struct its  road  across  the  track  of  another 
company's  road,  making  compensation  ; 
but  tlie  doctrine  lias  not  yet  been  applied, 
in  New  Jersey,  to  the  taking  of  a  higiuvay 
longitudinally  by  a  railnwd  company. 
Slate  {Mayor,  etc.,  of  Jersey  City,  Pros.)  v. 
Moiitclair  R.  Co.,  35  A'./.  L.  32S.-CRIJI- 
CisiNG  Springfield  v.  Connecticut  River  R. 
Co.,  4  Cush.  (Mass.)  63.— Followed  in 
State  (Morris  &  E.  R.  Co.,  Pros.)  v.  Hud- 
son Tunnel  R.  Co.,  3S  N.  J.  L.  54S. 

The  N.  Y.  legislature  has  i)ower  and  may 
delegate  the  power  to  municipal  authorities 
to  witlidraw  from  public  use  what  is,  in 
let;al  contem[)lation,  a  public  highway  and 
appropriate  it  to  some  other  or  quasi  pri- 
vate use,  subject  only  to  the  restriction  that 
the  new  appropriation  shall  be  in  the  direc- 
tion of  puljlic  utility.  People  v.  Baltimore 
&>  O.  R.  Co.,  1 1 7  i\'.  \ '.  I  50,  22  A'.  /:.  Rep- 
1026,  27  N.  y.  S.  R.  153;  re-jersitig  ^o  Hun 
102.  20  A'.  V.  S.  R.  44.  3  .V.  Y.  Supp.  29.— 
L.\i'i..uNiNU  Hedlow  v.  New  York  F.  D. 
Dock  Co.,  112  N.  Y.  274. 

A  company  having  been  granted  a  right 
of  way  for  its  connecting  road,  had  the 
rij;ht,  under  the  So.  Car.  general  law  govern- 
ing,' rights  of  way  to  railroads,  to  cross  any 
public  highway',  as  well  as  intervening  pri- 
vate lands.  Ex  parte  Pacot,  50  Am.  &• 
lui^il-.  J'^-  f-'*^'  597.  36  So.  Car.  125,  15  S.  E. 
Rip.  204. 

100.  Iiidiaii  lands. — The  "Cherokee 
nation  "  is  not  a  sovereign  power,  and  con- 
gress may  authorize  a  railnjad  to  exercise 
tlie  right  of  eminent  domain  within  its  ter- 
ritory, on  paying  comiiensation,  without  its 
consent ;  and  no  special  grant  is  necessary 
more  than  in  other  cases.  Clurokee  Nation 
V.  Soitt/iern  Kan.  A'.  Co.,  44  .lin.  &->  Eiig.  R. 
C,?v.  26.  I  35  t'.  .V.  641,  10  Si/p.  Ct.  Rep.  (/)5  ; 
rerersini^-  33  /•>(('.  AV/.  900. — (JuoTiNC.  Cali- 
fornia V.  '"entral  Tac.  R.  Co.,  127  U.  S.  i. 

2.  I'ranc/iises  and  Corporate  Property. 

101.  Fraiu'liiscs  arc  Hiibjei-t  to 
coiuleiiinatioii.*  —  Condemnation  pro- 
ceedings usually  apply  to  taniiible  proi)erty, 
but  it  is  no  objection  to  them  that  intangi- 
ble rights  are  necessarily  taken  if  remunera- 

*  Condemnation  of  corporate  franchises,  see 
not!!,  20  Am,  &  Eni;.  R.  Cas.  8. 
t  D.  R,  D.  — 27. 


tion  is  made  therefor.  Dunlap  v.  Toledo, 
A.  A.  &^  G.  T.  R.  Co.,  10  Am.  &•  Eng.  R. 
Cas.  185,  ^o  Mich.  470,  15  A'.  W.  Rep.  555. 

All  contracts  are  subject  to  the  power  of 
eminent  domain,  wherever  the  public  neces- 
sity requires  its  exercise,  and  must  be  re- 
garded as  made  with  reference  thereto. 
Grand  Rapids  v.  Grand  Rapids  &^  I.  R.  Co., 
66  Mic/i.  42,  9  West.  Rep.  573,  33  A'.  !l\ 
Rep.  15. 

Cor[)orate  franchises  may  be  taken  like 
any  other  species  of  property  by  the  com- 
monwealth by  virtue  of  the  right  of  emi- 
nent domain,  upon  making  compensation. 
Philadelphia  &*  G.  F.  Pass.  R.  Co.'s  Appeal, 
20  j-lm.&'  Eng.  R.  Cas.  i,  102  Pa.  St.  123. 
Black  V.  Delaiuare  &-•  A'.  Canal  Co.,  24  N.J. 
Eq.  455.— Approving  Central  Bridge  Corp. 
V.  Lowell,  4  Gray  (Mass.)  481.  Quoting 
Tide-water  Co.  v.  Coster,  18  N.  J.  Eq.  521  ; 
White  River  Turnpikes.  Vermont  C.  R.Co., 
I  Am.  R.  Cas.  237  ;  Enfield  Bridge  Co.  v. 
Hartford  &  N.  H.  R.  Co.,  2  Am.  R. 
Cas.  105.  —  Followed  and  quoted  in 
Stockton  V.  Central  R.  Co.,  50  N.J.  Eq.  52. 
— Boston  &*  L.  R.  Corp.  v.  Salem  (S-»  L.  R. 
Co.,  2  Gray  (Mass.)  i. — Approved  in  Pont- 
chartrain  R.  Co.  v.  New  Orleans  &  C,  R. 
Co.,  II  La.  Ann.  253. — Delaware  &>  R. 
Canal  Co.  v.  Camden  &•  A.  R.  Co.,  16  N.J. 
Eq.  321.  Pittsburgh  Junction  R.  Co.  v. 
.illlegheny  Valley  R.  Co.,  14.6  Pa.  St.  297,  23 
Atl.Rep.  313. — DISTINGUI.SHING  Pittsburgh 
Junction  R.  Co.'s  Appeal,  122  Pa.  St.  511  ; 
Sharon  R.  Co.'s  Appeal,  122  Pa.  St.  533; 
GrolT's  Appeal,  12S  Pa.  St.  (>2\.~ Philadel- 
phia, G.  &^  N.  R.  Co.  V.  Pennsylvania  S.  V, 
R.  Co.,  16  Phila.  (Pa.)  636.  Armi-gton  v. 
Barnet,  15  \'t.  745.— Dlstinguu  HED  IN 
Re  Boston  &  A.  R.  Co.,  53  N.  Y.  574.--  West 
River  Bridge  Co.  v.  Dix.  16  \'t.  446,  6  Hoiv. 
(U.  6'.)  507.— Distinguished  in  Re  Boston 
ctA.  R.  Co.,  53  N.  Y.  574.— Jf '////.■  AV.-vr 
Turnpike  Co.  v.  Vermont  C.  R.  Co.,  21  /'/. 
590. 

The  charter  of  a  railroad  company  pro- 
vided that  the  company  should  be  liolden 
to  pay  all  damages  that  might  ;irise  to  any 
person  or  persons,  and  that  freeholders 
should  assess  just  damages  to  those  whose 
real  estiite  might  be  taken  or  injured.  Held, 
that  a  fianchise  issuing  out  of  land  was  an 
incor|)oreal  hereditament,  which  might  be 
tr<?ated  as  real  estate  within  the  charter, 
and  an  injury  done  to  it  be  the  subject  of 
assessment.  Enfield  Toll  Bridge  Co.  v, 
Hartford  Gr'  N.  H.  R.  Co.,  i?  Conn.  454. 
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A  plank  road  company,  pursuant  to  its 
charter,  located  its  road  through  plaintiff's 
farm,  sequestered  his  land  for  its  use,  and 
paid  the  land  damajjes  therefor.  Many 
years  afiur,  (lefLiidaiii's  railioad  was  char- 
tered and  constructL'd  ovei  the  same  route, 
and  bv  viriuc  of  its  charter,  defendant  se- 
questered the  plank  road  comp^my's  fran- 
chise, and  the  latter  cuinpimv  •  iieifqion 
became  disoif^anized. an  '  :ls  i  .  ■  there- 

by di.'stroyed.  /A7,/.  that  ;.i<  -  id  .,  by 
virtue  iif  its  ciiailcr,  iiad  ih(_  ,1:aic  ii_s.,htto 
take  the  plank  road  coinp.ny's  francl)ise, 
with  all  tlie  rights  and  iiiL  f-'.^  i he  latter 
had  in  and  to  tlu;  land  o.ei  w'lich  .:  pla; 
road  had  been  ((jnsiructed,  that  it  liad  to 
take  the  property  of  any  other  party,  mak- 
ing due  compensation  tlieri.for,  and  was  not 
bound  to  [)ay  plaintiff  land  damages  for  the 
land  thus  taken.  Braiiiard  v.  Missisqiioi 
A'.  Co.,  48  l'/.  107,  16  yh/i.  Ay.  Rep.  380. — 
Foi.i.owiNc;  White  River  Turnpike  Co.  v. 
Vermont  C.  R.  Co.,  21  Vt.  590.— Rkvii.wkd 
AND  QUdTF.U  IN  Kinealy  v.  St.  Louis,  K.  C. 
&  N.  R.  Co.,  69  Mo.  65S. 

No  different  or  greater  burden  being  im- 
posed upon  plaintiff's  land  by  the  railroad 
than  by  the  plank  road,  he  was  not  entitled 
to  damages  on  that  behalf.  Brainard  v. 
iMissisqiioi  R.  Co.,  48  I't.  107,  iG  Am.  Ry. 
Rep.  3  o. 

102.  To  coiideiiin  franchise  there 
must  l>c  express  aiith«»rity  ami  ur- 
gent necessity.— One  public  corporation 
cannot  take  the  franchise  of  another,  which 
is  in  use,  unless  expressly  authorized  by  the 
legislature,  and  then  only  by  regular  con- 
demnation, and  only  so  as  not  to  materially 
affect  its  use.  Fidelity  T.  &*  S.  V.  Co.  v. 
Mol'ile  St.  R.  Co.,  53  Fed.  Rep.  687. 

No  implication  can  arise  in  favor  of  the 
right  of  one  corporation  to  take  the  fran- 
ciiise  of  another,  under  the  right  of  eminent 
domain,  unless  arising  from  a  necessity 
so  absolute  that  without  ii  the  grant  it- 
self would  he  defeated— not  from  a  neccs- 
sit\-  created  by  the  corporation  for  its  own 
convenience  or  for  the  sake  of  economy. 
rittsburi::li  Junction  R.  Co.'s  Appeal,  28  Am. 
&'  Fiij;'.  R.  Cas.  266,  122  Fa.  St.  511,  6  ////. 
Rep.  564,  9  Am.  St.  Rep.  128. 

10!$.  Corporate  property,  gen- 
erally.*—The   property  of  a  corporation, 


*  Eminent    domain   as  applied   to  corporate 

property,  see  note,  14  Am.  &  Eno.  R.  Cas.  42. 

Right  of  one  corporation  to  acquire  properly 


as  well  as  that  of  a:,  individual,  is  subject 
to  be  taken  for  public  uses,  for  railroad  pur- 
poses, under  the  power  of  eminent  domain. 
Belhma  Co.'s  Case,  3  Bland  (JlAl.)  442.  A/i- 
niston  &>  C.  R.  Co.  \.  Jacksonville,  G.  &^  A. 
R.  C(;.,  82  Ala.  297,  2  So.  Rep.  710.— I'oL- 
LOWED  IN  Mobile  &  G.  R.  Co.  v.  Alabama 
Midland  R.  Co.,  39  Am.  &  Eng.  R.  Cas. 
117,  87  Ala.  520,  6  So.  Hep.  407.  -  Air/v 
Skore  Sm  M.  S.  R.  Co.  v.  C/iica^^o  &^  ll'.J. 
R.  Co.,  2  Am.  &•  /l;/;'.  R.  Cas.  440,  97  J/l. 
506. — Quoted  in  Chicago  &  W.  1.  R.  Co.  v. 
Englewood  Connecting  R.  Co.,  115  111.  375, 
56  Am.  Rep.  173;  Chicago,  1*.  &  St.  L.  R. 
Co.  V.  Brinkman,  47  III.  App.  287. — /;/  re 
Citizens'  Fass.  R.  Co:,  2  Fittsh.  {Fa.)  10. 

The  constitutional  right  of  the  general 
government  to  take  private  property  for 
public  use,  just  compensatitju  being  made, 
e-xtends  to  all  property  ;  and  neither  the 
fact  that  the  i)roperty  is  under  mortgage 
nor  the  fact  that  it  belongs  to  a  corporation 
chartered  by  a  slate  law  exempts  it  from 
the  operation  of  the  priiici[)le.  Alabavia  &<> 
F.  R.  Co.  V.  A'enney,  2,9 -^Ua.  307. —  Rkvikw- 
IXG  North  Pa.  R.  Co.  j'.  Davis,  26  Pa.  St. 
23S. 

The  lands  of  private  corporations  are  sub- 
ject to  tlie  exercise  of  the  right  of  eminent 
domain,  the  same  as  those  of  individuals. 
A'<f7c  York-  C.  &^  //.  A",  R.  Co.  v.  Metropoli- 
tan Gas- light  Co.,  63  A'.  ]'.  326  ;  afflrntinj^  5 
Hun  201. 

1()-1.  Property  previously  devoted 
to  puhlie  use— General  rules. — The 
legislature  may  take,  or  authorize  a  corpo- 
ration to  take,  land  for  a  public  use  which 
has  previously  been  appropriated  by  legis- 
lative authority  to  a  ditlerent  public  use. 
Old  Colony  R.  Co.  v.  Framiniiliam  Water 
Co.,  I  53  Mass.  561,  27  A".  E.  Rep.  O62. 

One  internal  improvement  company  may, 
in  the  exercise  of  eminent  domain,  take  the 
real  estate  of  another  internal  improvement 
company,  in  the  same  manner  and  generally 
under  the  same  conditions  that  it  may  take 
the  lands  owned  by  others,  provided  the 
lands  proposed  to  be  taken  are  not  neces- 

of  another,  see  notes,  10  Am.  &  Eng.  R.  Cas.  31 ; 
3  /'/■  522. 

What  property  of  one  corporation  may  be 
taken  by  another  under  power  of  eminent  domain, 
see  note,  g  Am.  St.  Rkp.  137. 

How  legislative  intent  allowing  property  of 
one  corporation  to  be  taken  by  another  must  be 
expressed,  see  note,  g  Am.  St.  Rkt.  142. 

Right  of  one  corporation  to  take  land  of  an- 
other, see  notes,  24  Am.  Rep.  551;  40 /</.  748. 
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sary  to  the  enjoyment  of  its  franchise  by 
the  defendant  company ;  nor  will  any  mere 
trivial  or  temporary  use  by  the  defendant 
company  be  sufficient  to  protect  its  land 
from  such  condemnation  atid  appropriation. 
Wheeling  Bridge  Co.  v.  U'/ifc/iiig  &^  li. 
Bridge  Co.,  34.  //'.  fii:.  155,  11  .V.  E.  Rep. 
1009. — OuoriNO  Haltiniore  tS:  O.  R.  Co.  i/. 
I'lttsbur;;-,  W.  .V  K.  R.  Co.,  17  W.  Va.  S56. 

Tile  corporate  right  to  select  arid  acquire 
lam!  for  the  authorized  purposes  of  a  cor- 
poration is  i)roperty.  It  is  an  incorporeal 
hereditament,  not  a  legal  title  to  the  hmd 
itself,  nor  a  mere  cajjacity  or  faculty  to  ac- 
quire and  hold  land  such  as  every  individ- 
ual possesses.  Hut  in  addition  to  such 
capacity,  it  is  a  right  or  privilege,  a  portion 
of  the  eminent  domain,  vested  in  the  cor- 
poration to  acquire  tiie  legal  title  to  land, 
subjected  by  the  grant  to  its  will,  and  thus 
to  convert  the  incor[joreal  right  into  a  cor- 
poreal hereditament;  and  in  the  franchise 
to  choose  and  condemn  land  for  any  par- 
ticular public  purpose,  that  portion  of  the 
eminent  domain  granted  and  subsisting  in 
one  corporation  cannot  be  best(jwed  upon 
another,  to  the  prejudice  of  the  former  grant, 
nor  can  any  other  legally  acquire  any  such 
right  of  way  or  title  to  land  over  which  the 
franchise  extends  as  will  hinder  the  former 
corporation  in  thee.xerciseand  enjoyment  of 
its  franchise.  C//i:u)//i\i/:e  &^  ().  Ciinal  Co.  v. 
Baltimore  &>  O.  A'.  Co..  4  CJi//  &^/.  (Md.)  i. 

105.  Aiitli(»rity  to  coimIciiiii  siirli 
property  must  Ik>  }»iv«'ii  l>.v  <'xpr«'ss 
terms  or  by  iieeessary  iiiiplieatioii. — 
Lands  once  taken  for  a  public  use,  pursu- 
ant to  law,  under  the  right  of  eminent  do- 
main, cannot,  under  general  laws  and  with- 
out special  authority  from  the  legislature, 
be  appropriated  by  proceedings  ///  iin'i/uin 
to  a  dilTerent  public  use.  Aiinislou  &^  C. 
A'.  Co.  v.  JacksomiilU,  G.  &-  A.  A'.  Co..  82 
AAi.  297,  2  .S'o.  A',/.  710.  Illiitois  C.  R.  Co.  v. 
Chicago,  />'.  &>  X.  R.  Co..  30  .////.  i?'^  Eiig.  R. 
Cas.  287,  122  ///.  473,  13  A'.  A".  A'e/>.  140,  11 
IFest.  Reft.  133.  In  re  liosloii  &^  A.  R.  Co., 
S3  .V.  ]'.  574,  5  Am.  A>.  Ref>.  92.— AlM'i.ii'.l) 
IN  New  York  C.  &  H.  R.  R.  Co.  ?-.  Metro- 
IK)litan  Gas-light  Co.,  63  N.  Y.  326.  Dis- 
TINGUI.SIIKI)  IN  Stranahan  t/.  Sea  View  R. 
Co.,  84  N.  Y.  308  ;  lialtimore  &  O.  R.  Co.  v. 
Pittsburg,  VV.  &  K.  R.  Co.,  10  Am.  &  Eng. 
R.  Cas.  444,  17  W.Va.  812.  Foli.owkd  in  Re 
Prosi)ect  Park  &  C.  I.  R.  Co..  67  N.  Y.  371. 
Rf.vikwki)  in  Re  New  York  &  H.  H.  R.  Co., 
20  Hun  201  ;  Prime  v.  Twenty-thiid  St.  R. 


Co.,  I  Abb.  N.  Cas.  63 ;  Petition  of  Provi- 
dence &  \V.  R.Co.,  17  R.  1.324;  In  re  Bron- 
son,  I  Ont.  415. 

It  is  a  well-established  rule  that  property 
already  appropriated,  in  the  pro[)er  exercise 
of  the  power  of  eminent  domain,  cannot  be 
taken  for  another  public  use  which  will 
wholly  defeat  or  si!])ersede  the  former  use, 
unless  power  to  make  such  second  ajjpro- 
priation  be  granted  expressly  or  by  necessary 
implication.  Cincinnati,  S.  &•  C.  A'.  Co.  v. 
/>e//e  Centre,  47  ./;«.  (S-^*  E>g.  R.  Cas.  72,  48 
Ohio  St.  273,  27  A'.  /;.  A'(/.  464,  -f)is  ri.\- 
GUisHKi)  IN  Lake  Erie  tS:  \V.  R.  Co.  7'.  Sen- 
eca County  Com'rs,  57  Fed.  Rep.  945. — In  re 
Buffalo,  68  A'.  )'.  167.  Little  Miami  R.  Co. 
V.  Dayton,  23  Ohio  St.  510. — OccjlKD  l.V 
Lake  Erie  &  \V.  R.  Co.  t'.  Seneca  Couniv 
Com'rs.  57  Fed.  Rep.  945.  —  Pittsburgh 
Junction  R.  Co.'s  Appeal,  28  An:.  &<>  /uig. 
R.  Cas.  266,  122  J'a.  St.  511,  6  .///.  Re/>. 
564,  9  Am.  St.  Rep.  1 28.  Ale.vandrii,  &^  J'. 
R.  Co.  V.  Alexandria  &^  IV.  R.  Co.,  \o  .Un. 
&'  hng.  R.  Cas.  23,  75  Va.  760. — Quoting 
Propr's  of  Locks  &  Canals  ?/.  Lowell,  7 
Gray  (Mass.)  226. 

Such  appropriation  can  only  take  place 
and  compensation  be  made  where  there  is 
an  express  grant  of  authority  to  the  new 
company  to  take  and  appropriate,  or  where, 
without  such  express  authority,  physical 
and  geograpiiical  necessities  retpiire  the  ap- 
propriation of  the  francliise  of  the  prior 
company.  Lc7uis  v.  Ccrinantown,  A'.  &^  /'. 
R.  Co.,  16  Phila.  (I'a.)  621. 

This  rule  is  not  conlined  to  the  tracks  or 
rights  of  way  of  a  railroad  company,  but  it 
applies  also  to  the  grounds  occupied  by  all 
the  ajjplianccs  necessary  for  the  successful 
operation  of  the  road;  and  a  company  has 
the  right  to  construct  its  road  and  make  its 
plans  with  a  liberal  consideration  of  future 
as  well  as  of  existing  necessities.  Pittsburgh 
Junction  R.  Co.'s  ^Ippcal,  28  .-////.  tS~*  Eng.  R. 
Cas.  266,  122  Pa.  St.  511,6  Atl.  Rep.  564,  9 
Am.  St.  Rep.  12S. 

Hut  land  held  by  a  corpcwation,  whether 
acquired  by  purchase  or  by  api)ropriation, 
which  is  not  employed  in  nor  needed  for 
the  proper  exercise  of  its  corporate  fran- 
chises, is  not  within  the  reason  or  operaticjn 
of  the  rule.  Cincinnati,  S.  &^  C.  R.  Co.  v. 
Belle  Centre,  47  Am,  &^  Eng.  R.  Cas.  72,  48 
Ohio  St.  273,  27  A'.  E.  Rep.  464. 

While  the  legislature  has  power,  by  ex- 
press statute,  to  supplant  one  public  use  by 
another,  yet  the  delegation  of  such  power 
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must  be  in  express  terms.  It  cannot  be  im- 
plied from  a  general  power  to  acquire  lands. 
To  taice  properly  already  appropriated  to 
anollier  public  use,  the  act  of  tiic  lejiislature 
must  show  the  intent  so  to  do  by  clear  and 
express  terms,  or  by  necessary  impl'^ation, 
Icavinjf  no  doubt  or  uncertainty  respectiufj 
tlie  intent.  In  re  Xc'v  York  &»  />'.  H.  R. 
Co.,  20  Hun  {N.   y.)  201. 

In  deierminin<^  whether  a  power  to  take 
lauds,  given  in  general  terms,  was  meant  to 
have  operation  upon  lands  already  devoted 
by  legislative  autiiority  to  a  public  purpose, 
it  is  proper  to  consider  the  nature  of  the 
prior  use  and  the  extent  to  which  it  will  be 
impaired  or  diminished  by  the  taking  for 
the  subsequent  use.     /;/  re  Buffalo,  68  N, 

y.  167. 

The  test  whether  property  of  a  corpora- 
tion is  held  for  a  public  use,  so  that  it  can- 
not be  appropriated  by  another  corporation, 
under  the  right  of  eminent  domain,  without 
expiess  or  necessarily  implied  legislative 
authority,  is  the  inquiry  whether  or  not  a 
public  trust  is  imposed  upoi^  the  property; 
whether  the  public  has  a  legal  right  to  the 
use  which  cannot  be  gainsaid  or  withdrawn 
at  the  owner's  pleasure.  Twelfth  St.  Mar- 
ket Co.  v.  Philadelphia  &»  R.  Teriniiuil  R. 
Co.,  47  Am.  iS~»  En^.  R.  Cas.  98,  142  I\i.  St. 
580,  21  ^Itl.  Rep.  902.  In  re  A'ew  York,  L. 
&*  W.  R.  Co.,  23  .,•//;/.  &>  Eng.  R.  Cas.  43, 
99  A',  y.  12,  1  A\  E.  Rep.  27;  affirming  n 
Hun  220. — Uevikwed  in  Petition  of  Provi- 
dence &  W.  R.  Co.,  17  R.  I.  324- 

A  city  must  jiroduce  statutory  authority 
which  in  exjjress  terms  gives  it  power  to 
acquire  lands  for  the  purpose  of  a  canal, 
which  are  already  appropriated  by  railroad 
com()anies  for  the  use  of  their  roads,  and 
which  are  in  constant  use  and  indispensa- 
bly necessary,  or  statutory  authority  from 
which  the  implication  that  it  may,  is  neces- 
sary. A  provision  in  the  charter  C(jnferring 
the  power  to  take  lands  for  "canals,  basins, 
slips,  and  other  public  waters,  and  for  any 
other  corporate  purpose  or  object,"  is  not 
sufficient.  The  statute  must  give  express 
power  to  take  lands  already  held  for  public 
use.  In  re  Buffalo,  (i%  N.  1'.  167.— Distin- 
guished IN  Haltiniore  &  O.  K.  Co.  f.  Pitts- 
burg, W.  &  K.  K.  Co.,  10  Am.  &  Eng.  R. 
Cas.  444.  17  W.  Va.  81  a. 

10(l.  Scvond  coiKlcniiiation  iiiiist 
not  be  for  .suiiic  iiiililic  use.— In  the 
absence  of  a  clearly  expressed  intention  to 
ihe  contrary,  the  courts  will  not  so  construe 


a  railway  charter  as  to  authorize  one  com- 
pany to  take  the  property  of  another,  al- 
ready devoted  to  a  particular  public  use,  for 
the  purpose  of  applying  it  to  the  same  use. 
When  there  is  no  change  in  the  use,  it  be- 
comes a  matter  of  mere  private  concern, 
without  at  all  affecting  the  public  interests. 
This  rule  applies  only  when  the  taking 
would  result  simply  in  a  change  of  owner- 
ship, without  affecting  the  use  of  the  prop- 
erty sought  to  be  taken.  Chicago  ^-^  N.  11'. 
R.  Co.  V.  Chicago  &»  E.  R.  Co.,  25  Am.  &- 
Eng.  R.  Cas.  158,  112  ///.  5S9.  Oregon  Cas- 
cade R.  Co.  V.  Bail)',  3  Oreg.  164,  7  Am.  Ry. 
Rep.  416. 

107.  Wlisit  is  a  (litf'erent  use.— In  a 
proc:  eding  to  condemn  a  part  of  the  prop- 
erty of  one  railroad  for  ttie  use  of  another 
leading  from  other  and  different  points  and 
regions  of  country,  the  use  is  not  the  same 
as  that  of  the  prior  road,  but  is  a  joint  or 
co-operative  use,  to  be  exercised  and  en- 
joyed by  both  companies,  so  as  to  furnish 
the  public  an  additional  line  of  travel  and 
transportation,  and  may  be  properly  granted 
by  legislative  action.  Lake  Shore  iS-*  AI.  S. 
R.  Co.  V.  Chicago  S^  IV.  I.  R.  Co.,  1  Am.  (S-» 
Eiig.  R.  Cas.  440,  97  ///.  506.— Quoted  in 
East  St.  Louis  Connecting  R.  Co.  7'.  East 
St.  Louis  Union  R.  Co.,  108  111.  265.  Re- 
viewed IN  Illinois  C.  R.  Co.  v.  Chicago, 
141  111.  586. 

The  condemnation  of  a  i)iece  of  grou'id 
for  a  right  of  way,  and  the  construction  of 
an  abutment  thereon  for  a  bridge  essential 
to  its  use  as  a  right  of  way,  which  piece  of 
ground  had  before  been  used  by  another 
railroad  company  for  a  wharf  or  dock  lor 
the  receiving  and  discharge  of  freights,  is 
not  a  condemnation  for  the  same  public  use 
as  that  to  which  the  property  was  already 
being  applied.  Chicago  &^  A'.  J!'.  R.  Co.  v. 
Chicago  &^  E.  R.  Co.,  25  ylm.  Gr^  Eng.  R. 
Cas.  158,  112  ///.  589. 

108.  The  two  uses  must  not  be  in- 
eousisteiit.— A  second  appro|)riation  of 
lands  formerly  appropriated  to  a  public 
use  ( annot  be  made  when  the  second  aj)- 
propriation  is  inconsistent  with  the  first, 
and  tends  to  deprive  the  corporation  first 
acquiring  such  public  use  of  the  full  and 
free  enjoyment  thereof.  Lake  Erie  '.'  Jf. 
R.  Co.  V.  Seneca  County  Com'rs,  57  Eed.  Rep. 
945. —  DisTiNOUisiiiNG  Cincinnati,  S.  &  C. 
R.  Co.  V.  Belle  Centre,  48  Ohio  St.  273,  27 
N.  E.  Rep.  464;  Iron  R.  Co.  v.  Ironton,  19 
Ohio  St.  299.    Quoting  In  re  New  York, 
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L.  &  W.  R.  Co.,  99  N.  Y.  23.  i  N.  E.  Rep. 
32  ;  Little  Miami  R.  Co.  z/.  Dayton,  23  Ohio 
St.  510. 

Wlicre,  pursuant  to  legislation,  land  is 
appropriated  to  an  im|)ortiint  public  use,  it 
canu'it  afterwards  be  taken  for  a  use  wholly 
inconsislent  and  dilTerent  from  the  first,  un- 
less such,  by  express  words  or  by  necessary 
imi)licatioii,  appears  to  be  the  intent  of  the 
lef,dslature.  /"/.  Wayne  v.  J.n/.-f  S/ioii-  &^ 
M.  S.  A'.  Co.,  132  /mi.  55S,  32  \.  K.  Krp.  215. 

Land  devoted  to  one  public  use  may.  by 
the  general  autiiority  given  to  cities  and 
towns  or  county  commissioners,  be  taken 
for  another  puiilic  use,  provided  that  such 
taking  does  not  impair  or  interfere  with  or 
is  not  inconsistent  with  the  public  use  al- 
ready existing,  lioston  v.  lirookline,  156 
JA/.w.  172,  30  ^V.  E.  Rep.  6ri. 

Lands  actpiired  by  the  park  commission- 
ers of  the  city  of  lirooklyn,  under  N.  Y.  Act 
of  1874,  ch.  583,  as  amended  in  1S75,  ch. 
4S9,  authorizing  such  commissioners  to  lay 
out  and  ini[)rove  a  driveway  to  the  Atlantic 
ocean  and  along  the  shore,  are  not  subject 
to  condemnation  by  a  railroad  company  for 
the  purpose  of  a  depot,  engine  house,  etc., 
as  such  use  is  inconsistent  with  the  uses  for 
which  the  lands  were  accjuired.  A  railroad 
company  is  not  empowered  by  the  general 
railroad  act  of  1S50  to  acquire  such  lands. 
In  re  Neiu  York  &^  />'.  />'.  R.  Co.,  20  //itn 
(.y.  y.)  201.— OuoTiNG  Rensselaer  &  S.  R. 
Co.  7'.  Davis,  43  N.  Y.  146.  Rkvikwing  In 
re  Boston  &  A.  R.  Co.,  53  N.  Y.  574. 

lOi).  TakinvT  railway  property, 
fjoiH'rally.*— The  property  of  a  railroad 
company,  like  other  property,  is  held  sub- 
ject to  the  necessities  of  the  public,  and, 
together  with  its  franchise,  when  insepara- 
l)le,  may  be  taken  for  public  use  whenever 
tiie  necessities  of  the  public  require  it, 
compensation  being  made  therefor.  Grand 
Rapids  V.  Grand  Rapids  &•  I.  R.  Co.,  66 
.yic/i.  42,  9  West.  Rep.  573,  33  A\  W.  Rep. 
1 5.  A'ortliern  R.  Co.  v.  Concord  &"  C.  R. 
Co.,  27  A'.  //.   1S3.— Quoting   Piscaiaqua 


*  Power  to  condemn  properly  of  a  railroad 
company,  see  39  Am.  &   Eng.  R.  Cas.  13,  id'sh: 

When  one  road  is  authorized  to  appropriate 
lands  of  another,  see  51  Am.  &  En«.  R.  Cas. 
512,  abslr. 

Power  of  one  company  to  condemn  lands  of 
anoiher  company  which  h.ivc  been  acquired  by 
purchase,  see  47' Am.  &  Enc.  R.  Cas.  97,  alistr. 

Power  of  a  waicr  company  to  condemn  prop- 
erty of  a  railroad  company,  see  47  Am,  &  Eng. 
R.  Cas.  SO,  idisir. 


Bridge  ?'.  New  Hampshire  Bridge,  7  N.  H. 
67.  Rkvikwing  Backus  V.  Lebanon,  11  N. 
H.  19. 

In  Michigan,  except  in  so  far  as  the  power 
is  conferred  by  II(jw.  St.  5!  3357,  there  is  no 
statute  authorizing  one  railroad  company 
to  condemn  the  property  of  another  rail- 
road com  pan  V,  except  for  a  crossing.  J'ort 
.St.  Union  Depot  Co.  v.  Haclcus,  92  Mich.  33, 
52  X.  W.  Rip.  790. 

The  condemiuition  of  lands  owned  by 
one  railroad  company— not  used  for  rail- 
road purposes — by  another  company  for 
use  in  the  construction  of  a  railroad,  is  un- 
availing to  condemn  the  franchises  of  the 
former.  All  that  is  acquired  is  a  right  of 
way,  and,  incidentally,  the  power  to  cross 
the  track  of  the  former  where  the  routes  of 
the  two  roads  cross  each  other.  Stale  v. 
Easton  &^  yl.  R.  Co.,  36  X.J.  I..  181,  12  ./;//. 
Ay.  Rep.  417.— QfoiKi)  IN  State  (Morris  k 
E.  R.  Co.,  Pros.)  V.  Hudson  Tunnel  R.  Co., 
38  N.  J.  L.  548. 

The  fact  that  the  projierty  of  an  insolvent 
railroad  company  is  under  the  charge  of 
this  court  does  not  in  anywise  secure  to  the 
company  jirotection  against  lawful  compe- 
tition in  its  business,  or  secure  for  its  prop- 
erty immunity  against  liability  to  lawful 
condemnation.  Central  R.  Co.  v.  Pennsyl- 
vania R.  Co.,  31  jX.J.  Eq.  475  ,  reversed  on 
another  point  in  32  A".  J.  Eq.  755. 

Land  lield  by  a  railroad  company  for  rail- 
road purposes  under  its  charter,  whether 
the  land  be  acquired  by  condemnation  or 
purchase,  is  not  subject  to  condemnation  by 
another  railroad  company,  unless  express 
power  to  condemn  it  be  given  to  the  latter. 
Petition  of  rroiddcnce  &>  W.  R.  Co.,  17  R. 
I.  324,  21  Atl.  Rep.  965. 

Where  the  uses  for  which  the  condemna- 
tion is  prosecuted  are  of  such  a  nature  as 
necessarily  to  require  the  exclusive  posses- 
sion and  occupation  of  the  lands  con- 
demned, lands  of  a  railroad  company  ac- 
quired under  legislative  authority,  and  in 
actual  use  for  corporate  purposes,  cannot 
be  taken  for  such  uses  under  the  sinqile 
grant  of  the  powers  of  condemnation.  Ntm 
Jersey  Southern  R.  Co.  v.  Long  Branch 
Com'rs,  39  i\.  J.  L.  28,  14  Am.  Ry.  Rep.  211. 

The  legislature  has  no  power  to  authorize 
one  railroad  company  to  appropriate  any 
premises  of  another  railroad  company  which 
are  necessary  to  the  proper  conduct  of  the 
business  of  the  latter.  In  re  Cleveland  <S-* 
P.  R.  Co.,  2  Pittsb.  {Pa.)  348. 
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110.  such    takiii}?     iiiiiHt    lie 

foiiiHicd  on  iiofcssity.  -U'lierc  land  ac- 
quired by  one  railroad  c()ni|)any  is  necessary 
ti)  cnahle  it  economically  and  cxpcfiitiously 
to  carry  on  its  present  and  prospective  i)usi- 
ness,  it  cannot  afterwards  be  taken  for  a 
like  use  l)y  anotlier  company  except  in  a 
case  of  absolute  necessity — not  for  mere 
economy  and  convenience.  S/iaroii  K.  Co. 
V.  Sliarpmnlle  R.  Co.,  122  /'a.  S/.  533,  17 
y///.  A'f/>.  234.— DisriNGUisHiNd  Western 
Pa.  R.  Co.'s  Appeal,  99  Pa.  St.  155  ;  North- 
ern C.  R.  Co.'s  .Appeal,  103  Pa.  St,  621. — 
DisriNC.i'isiii.lJ  IN  Pittsburgh  Junction  R. 
Co.  V.  Allegheny  Valley  R.  Co.,  146  Pa.  St. 
C97. — /iiirrt-  /\.  Co.  V.  Montpelier  e-^  W.  R. 
R.  Co.,  39  Am.  &^  Eiig.  R.  Cas.  17,  61  J'/. 
I,  4  /-.  R.A.  785,  17  yl//.  A'<y5.  923.  — Foi.- 
i.owiNT,  Boston  tS:  M.  R.  Co.  7'.  Lowell  & 
L.  R.  Co..  124  Mass.  368. 

One  railroad  company  cannot  take  a  por- 
tion of  the  yard  of  another  company  where 
the  petitioning  conipany  can  reach  its  ter- 
minus by  another  route,  and  the  location  of 
its  track  through  the  other's  yard  is  not  a 
matter  of  necessity,  l)ut  only  of  economy. 
rUldiiiri^li  Jiiiictioii  R.  Co.'s  Appeal.  28  Am. 
&^  ICiig.  R.  Cas.  266.  122  I\i.  St.  511,6  .-It I. 
Rip.  564,  9  Am.  St.  Rep.  128. 

A  railroad  company,  under  a  general 
grant  to  construct  a  railway  between  given 
points,  without  designating  those  points, 
cannot,  unless  there  be  a  physical  necessity, 
occupy  either  the  lands,  or  the  easements 
arising  upon  lands,  vested  by  legislative 
authority  in  previously  existing  corpora- 
tions. Le7i>is  V.  Cermanttrivn,  IV.  &^  P.  R. 
Co.,  16  P/ii/a.  (Pit.)  621.  —  Rf.vikwino 
Housatonic  R.  Co.  ?'.  Lee  &  H.  R.  Co.,  118 
Mass.  391 ;  Eastern  R.  Co.  v.  Boston  &  M. 
R.  Co.,  Ill  Mass.  125;  Boston  &  M.  R.  Co. 
V.  Lowell  &  L.  R.  Co.,  124  Mass.  368 ;  Dart- 
mouth College  71.  Woodward,  4  Wheat.  (U. 
S.)  518.  —  DisiiNGUiSHF.n  IN  Philadelphia, 
G.  &  N.  R.  Co.  V.  Pennsylvania  S.  V.  R. 
Co.,  16  Phila.  (Pa.)  636. 

To  justify  such  an  occupation  there  must 
be  either  clear  and  express  legislative  au- 
thority, or  there  must  be  such  piiysical  and 
geographical  necessity  as  makes  it  impera- 
tively necessary  that  the  constructing  cor- 
poration seeking  to  occupy  and  use  the 
franchises  of  another  company  cannot  pro- 
ceed to  fulfil  its  duties  without  resorting 
to  the  franchises  already  vested  in  the  ex- 
isting corporation.  Le-i<is  v.  Germaiitoxim, 
N.  <S-  P.  R.  Co.,  16  PhiJa.  {Pa.)  621. 


A  second  railroad  sought  to  condemn  a 
part  of  the  lands  of  another  road  for  a  right 
of  way  through  a  city.  The  company  own- 
ing the  land  was  already  using  a  part  of  it 
and  claimed  that  it  would  be  nec:essaiy  to 
use  the  rest  of  it  for  its  business  in  the 
early  future.  t  appeared  that  the  seconrl 
road  could  reach  its  terminal  point  in  the 
city  over  other  routes,  but  at  greater  cost. 
The  first  company  owned  large  terminal 
facilities,  and  claimed  that  a  taking  of  part 
of  its  lands  would  cause  irreparable  damage 
to  its  business,  and  would  seriously  imi)air 
the  enjoyment  of  its  franchise.  //<■/</,  that 
there  was  no  error  in  enjoining  the  second 
road  from  proceeding  to  condemn  a  part  of 
the  land.  Ho/,-e  v.  Georgia  R.  &»  J>.  Co.,  89 
Ga.  215,  IS  .S".  E.  Rep.  124. 

111.  or   laixl   tiikoii   iiiiist    !>« 

iiiiiie<*«'.ssar.v  to  tlio  prior  use. — The 
real  estate  acquired  by  a  railroad  company 
by  purchase  or  ccjndemnation,  and  held  for 
the  necessary  enjoyment  of  its  essential 
franchises,  cannot  be  taken  from  it  bv  an- 
other corporation  under  condemnation  pro- 
ceedings. Lake  S/iore  <S-»  M.  S.  R.  Co.  v. 
jXeiu  York.  C.  &*  St.  L.  R.  Co.,  8  Pe</.  Rep. 
858. 

Land  acquired  by  one  railroad  company 
under  a  legislative  grant  of  the  right  of 
eminent  domain,  and  unnecessary  lor  the 
exercise  of  its  franchise  or  the  discharge  of 
its  duties,  is  liable  to  be  taken  under  the 
law  of  eminent  domain  for  the  use  of  an- 
other railroad  company.  North  Carolina 
R.  Co.  V.  Carolina  C.  R.  Co..  83  N.  Car.  489. 
—  FoM.owiNO  West  River  Bridge  Co.  7'. 
Dix,  6  How.  (L7.  S.)  507.  Rkviewinc  Rich- 
mond. F.  &  P.  R.  Co.  71.  Louisa  R.  Co.,  13 
How.  71 ;  Springfield  t'.  Connecticut  River 
R.  Co.,  4  Cush.  (Mass.)  63. 

The  lands  of  railroads  not  actually  in  use 
by  them,  or  not  absolutely  necessary  for  the 
enjoyment  of  their  franchises,  are  subject  to 
be  taken  under  the  right  of  eminent  do- 
main, the  same  as  lands  of  individuals, 
though  they  may  be  taken  from  the  actual 
and  profitable  use  of  the  owners.  Peoria, 
P.  &^J.  R.  Co.  v.  Peoria  &■>  S.  A".  Co.,  66  ///. 
174.— DiSTTNGUlSHF.n  IN  Metropolitan  City 
R.  Co.  V.  Chicago  W.  D.  R.  Co.,  87  111.  317. 

An  express  legislative  enactment  is  gen- 
erally required  in  order  to  take  such  prop- 
erty in  use  by  a  railroad  company,  except 
where  the  proposed  appropriation  would 
not  destroy  or  greatly  injure  the  franchise 
of  the  company,  or  render   it  difHcult  to 
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prosecute  the  object  thereof.  Juiltimore  &* 
O.  R.  Co.  V.  Viltsburi;,  \V.  &^  A'.  A'.  Co..  ip 
.'li/t.  &'  Kit);.  K.  Cas.  444,  17  IV.  J'a.  812.— 
Disi  iNdUisHiNU  Hoston  &  M.  R.  Co.  v. 
;.o\vcll  &  L.  K.  Co.,  124  Mass.  368;  Ilousa- 
toiiic  R.  Co.  V.  Lee  &  H.  R.  Co.,  118  Mass. 
301  ;  Iwergrccn  Cenutt-ry  Assoc,  t.  New 
Ilavcn,  43  Conn.  234;  In  re  Boston  «S:  A.  R. 
Co.,  53  N.  Y.  574;  In  re  HiilTalo,  68  N. 
V.  167.  Ri;vii;\vi.\(;  Richinomi,  F.  &  1'. 
K.  Co. 7'.  Louisa  R.  Co.,  13  How.  (U.  S.)  71  ; 
(;ran(i  Rapids,  N.  iS:  L.  S.  R.  Co.  t'.  Grand 
KapidsiS:  i.  R.  Co,,  35  Mich.  265.— guoiKU 
IN  Wheeling  Hridgc  Co.  ?'.  Wheeling  &  13. 
I  iridic  Co.,  34  W.  Va.  155. 

Land  vvhicii  lias  been  hchl  by  one  railway 
(  iiDpaiiy  for  five  years,  and  which  has  not 
l)(!cn  used  by  it  in  any  way,  is  subject  to  con- 
denination  for  the  right  of  way  of  another 
coinpany,  althougii  the  owning  company 
anticijjate  using  it  at  some  future  time. 
The  prospective  use  should  yield  to  the 
more  immediate  necessities.  Colorado  East- 
ern R.  Co.  V.  Union  l\ic.  R.  Co.,  44  Am.  &» 
Juii^^.  R.  Cas.  10,  41  /'ti/.  Rf/>.  293. 

It  is  no  obstacle  in  the  way  of  the  appro- 
priation of  land  owned  by  one  railroad 
coni|)any  to  the  use  of  another,  that,  merely 
to  prevent  its  condemnation,  the  former 
has  put  the  land  to  a  use  not  necessary  for 
the  proper  exercise  of  its  franchise.  Ralti- 
mort'  &'  O.  R.  Co.  v.  Pi/ts/ntrii,  11 '.  C-^  A'.  R. 
Co..  10  y/w.  &•  Enif.  R.  Cas.  444.  17  IV.  Va. 
812. 

The  power  of  acquisition  of  land  by  a 
railroad  company  is  lim.'cd  to  the  necessary 
wants  of  the  corporation,  and  the  extent  of 
such  acquisition  is  not  conclusively  deter- 
minable by  the  directors  of  the  company. 
And  where  one  corporation  is  encroaching 
upon  another,  the  limitation  of  the  power 
of  the  petitioning  company  to  acquire  the 
proper'y  is  a  proper  sidjject  of  judicial  in- 
quiry. Art/v  SAorc-  &^  M.  S.  R.  Co.  v.  A'cw 
Vori-,  C.  6^  .S/.  A.  R.  Co.,  8  Fe,/.  Rep.  858. 

Municipal  corporations,  under  the  power 
conferred  by  section  2232  of  the  Ohio  Rev. 
St.,  are  authorized  to  ai)proi)riate  for  neces- 
sarv  public  olhces,  or  a  prison,  land  of  a 
railroad  com|)any  which  is  not  needed  or 
used  in  the  operation  of  its  road  or  the 
conduct  of  its  business.  Cimiiinati,  S.  &* 
C.  /\.  Co.  V.  lU'lle  Centre,  47  .\m.  &^  En/r.  R. 
Ca.s.  72.  4S  {)liio  St.  273.  27  X.  K.  Rep.  464. 

1  VI.  I{ailr«>a(l  riK'lit.s  of  wsiy,  ^oii- 
critlly.-  -The  property  of  a  company  may 
be  taken  for  public  use  whenever  the  neces- 


sities of  the  public  require  it,  to  an  crtent 
not  absolutely  necessary  to  successfully 
carry  out  the  obji'ct  and  purposes  of  the 
franchises  granted  to  the  coni])anv,  and 
which  are  in  their  nature  public;  and  the 
land  occupied  by  the  company  as  its  right 
of  way  may  be  taken  by  the  state,  under  its 
power  of  eminent  domain,  to  the  same  ex- 
tent as  that  of  a  private  citizen,  for  cither 
the  use  of  another  railway  comiiany  or  for 
a  i)iiblic  highway,  subject  to  the  constitu- 
tional |)rovision  f(jr  due  compensation,  to 
be  lixed  by  condeir.nation  [jtoceedings 
where  necessary.  Toledo,  A.  A.  6^  .\'.  M. 
R.  Co.  V.  Detroit,  L.  &^  X.  R.  Co.,  28 ./;//.  iS-^ 
y-.V/^'-.  R.  Cits.  272,  62  il//<//.  564,  29  A'.  //'. 
Rep.  500.— Follow iNc;  Grand  Rapids,  N. 
&  L.  S.  R.  Co.  7'.  Grand  Rapids  &  I.  R.  Co., 
35  Mich.  265.— F'ui.i.owi'.u  IN  Toledo,  A.  A. 
&  N.  M.  R.  Co.  V.  Detroit,  L.  &  N.  R.  Co., 
62  Mich.  57S. 

In  contemplation  of  law,  the  right  of  way 
for  a  railroad,  acquired  under  the  general 
right  of  way  act.  is  taken  by  the  state  for 
public  use,  and  not  simply  by  and  for  the 
private  use  of  the  railroad  company  in  whose 
behalf  it  was  taken,  altli(uiL;h  the  compensa- 
tion for  the  property  taken  was  paid  by  the 
i.iilroad  corporation.  It  is,  therefore,  en- 
tirely competent  for  the  legislature,  when 
the  railroad  company  fails  to  carry  out  the 
purpose  and  object  of  the  grant,  by  failing 
to  construct  and  oi)erate  its  railroad,  to 
transfer  the  easement  to  another  company, 
upon  compensation  being  made  to  the  for- 
mer company.  Tliis  is  simply  an  exercise 
of  the  power  of  eminent  domain.  A'oll  v. 
Dubuque,  /)'.  &-'  M.  R.  Co.,  32  Joiva  66,  10 
Ant.  Ry.  Rep.  18.— Distinc.uishkd  in  Hall 
V.  Keokuk  &  N.  W.  R.  Co.,  20  Am.  &  Fi.g.  R. 
Cas.  375,62  Iowa  751.  Foi.i.ffWKD  in  Cen- 
tral Iowa  R.  Co.  V.  Moulton  &  A.  R.  Co.,  10 
Am.  &  Eng.  R.  Cas.  13S,  57  Iowa  249. 

One  railroad  company  has  no  right  to  ap- 
propriate, without  compensation,  the  fran- 
chises or  property  of  another,  for  the  con- 
struction of  its  road.  The  fact  that  property 
lias  been  taken  for  a  particular  public  use 
does  not  make  it  public  property  for  all  pur- 
poses; and  the  property  rights  of  a  railroad 
company  in  its  right  of  way  are  protected 
by  the  same  restrictions  against  ap()r(jpria- 
tion  by  any  other  railroad  comixiny,  for  rail- 
road purposes  or  other  public  use,  as  are 
afforded  by  the  ccjnstitution  and  laws  in  the 
case  of  the  private  property  of  an  individual. 
Grand  Rapids,  A'.  &*  L.  S.  R.  Co.  v.  Grand 
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J\iipids  &^  I.  R.  Co.,  35  Mich.  2O5,  15  Am. 
]\y.  Rt'p.  317.—  FoM.DWi-.D  IN  Tolcflo,  A.  A. 
&'  N.  M.  R.  Co.  V.  Detroit,  L.  ^S:  \.  R.  Co., 

28  Am.  &  Kng.  R.  Cas.  272,  62   Mirli.  564, 

29  N.  \V.  Rej).  500.  (juoi  i;i)  in  Flint  k  P. 
M.  R.  Co.  V.  Dctiok  i<t  I!.  C.  R.  C(j..  64 
Mich.  350.  Ri:vir.\vi  I)  in  Haltimoie  »S:  (). 
R.  Co.  V.  I'itisbur.L;,  W.  \-  K.  K.  C<..,  10  .Am. 
k  Eii^,'.  R.  Cas.  .(44,  17  W.  Va.  .Si 2. 

AltIioiij;li  a  ii};lit  of  way  of  a  railroad 
Coinpaiiy  is  limited  to  the  use  (,>f  tin;  land 
for  tiic  coii^tniclioi),  inainienance,  and  op- 
eration of  a  railroad  upon  it,  this  liniilcd 
use  is  property,  and  any  interference  with  it 
at  any  pc^int,  l)y  condemn. ition  for  another 
railroad,  whereby  the  use  is  impaired,  may 
be  Considered  in  conned  ion  with  and  ,is  af- 
fecting; its  use  as  an  iMitircty.  I .al;e  S/ii>re 
&>  JSl.  S.  A'.  Co.  V.  C/iiCiixo  «>  //'.  /.  A".  Co.. 
100  ///.  21.  AlM'RovKi)  IN  CeorL;ia  Mid- 
land cS;  (i.  R.  Co.  V.  Columi)us  Southern  R. 
Co.,  8y  (ia.  205. 

Tlie  proprietary  rij^ht  wliicii  a  street  r.iil- 
way  lias  in  its  Hack  is  subject  to  tiie  lij^ht 
of  eminent  domain.  Ctiiuil  &^  C.  St.  A'.  Co. 
V.  Crescent  City  K.  Co.,  40  , /;;/.  C^  A';/;-.  A'. 
Ciis.  329,  41  La.  .Inn.  561,  6  So.  J\r/i.  849. 

Mass.  St.  of  1884,  ch.  271,  j!  2,  authorized 
the  Franiinj,diani  Water  c(imj)any  to  take 
for  a  pumping  station  and  liltering  gallery 
land  on  the  border  of  Farm  Pond,  which 
had  already  been  pr(j[)erly  ])rocured  by  a 
railroad  corporation  for  railrcjad  purposes, 
and  also  to  take  u  riyht  of  way  over  the  rail- 
road location  for  the  purpose  of  gaining  ac- 
cess to  such  land.  O/tt  Co/o/ty  A'.  Co.  v. 
J''ritmin_t;ii(im  Water  Co.,  153  Mass.  561,  27 
A'.  K.  k,p.  662. 

1  I  ;J.  Sin'h  rl};lits  of  way  not  siib- 
j<M-t  to  coiKh^iiiiiiif  i«»ii  uiidcr  K'oiM'i'iil 
I»o\V<'r. — Where  a  railroad  has  acquired 
title  to  land  for  Its  purposes,  such  land  can- 
not be  taken  for  another  public  pur])ose,  as 
for  a  street,  without  special  legislative 
•authoritv  and  com|)ensalion.  People  e.x  rel. 
V.  AVw  r<W'  C.  <S-  //.  A'.  A'.  Co.,  52  A'. )'.  5. 
A'.  530. 

One  railroad  company  cannot,  under  the 
general  ])ower  of  eminent  domain,  condemn 
tin;  land  of  another  company  already  occu- 
pied by  its  tracks  for  its  main  line  and  neces- 
sary side  tracks.  I'etition  of  Pro7iidcnre 
&^  Jr.  A\  Co.,  17  A'.  /.  324,  21  At/.  Rep.  965. 
— Quoting  Springfield?/.  Connecticut  River 
R.  Co.,  4  Cush.  (Mass.)  63. 

But  where  the  lands  have  not  actually 
been  acquired,  and  the  rjghts  of  the  railroad 


company  arc  inchoate,  they  may  be  taken 
for  the  second  use,  subject  to  any  existing 
right  f)f  the  railroad  company  to  ac<|uire 
title  thereto.  /;/  re  Mayor,  etc.,  of  A'.  ]'., 
51  Hun  416,  5  A'.   J'.  Snpp.  463. 

In  Illinois  the  legislature,  subject  to  the 
conditions  in  the  constitution,  h.is  the  power, 
by  a  general  law,  to  authorize  one  raihv.iy 
company  to  condemn  ,1  oarl  <if  the  right  of 
way  of  an  oilier,  lon^imdinally,  several  miles, 
when  neces>ary  for  the  ( onstrucl  ion  and  use 
of  Ihenew  road  ;  but  without  siii  li  legislative 
authority  such  ccjndcmnation  cannot  be  had. 
Illinois  C.  I\.  Co.  V.  C/iica^o,  /!.  ij^  A'.  A'.  Co., 
30  ,/w.  &^  E)i^.  A".  Cas.  287,  122  ///.  473,  13 
i\'.  A'.  Rep.  140,  II    West.  Rep.  133. 

While  tlu'  legislature  has  provided  by 
law  for  the  crf)ssing  aiui  intersection  of  one 
railroad  over  and  across  the  track  and  right 
of  way  of  another,  and  lefjuired  tlu-  com- 
pany whose  road  is  crossed  or  intersected 
to  unite  with  the  new  railway  company  in 
forming  such  intersections  and  connections, 
aiul  giant  the  pro])er  facilities  therefor,  it 
has  not  given  .1  new  railway  corjioraiion  the 
right  to  condemn  the  right  of  way  of  a  prior 
Cf>mi)any,  longitutlinally,  for  a  number  of 
miles  in  length,  or  any  part  thereof,  to  the 
e.xclusion  of  such  prior  company.  Illinois 
C.  R.  Co.  V.  Chicago,  />'.&"  A'.  A'.  Co.,  30  ./w. 
&^  En^.  A'.  Cas.  287,  122  ///.  473,  13  A'.  A". 
Re/>.  140,  II  H'est.  Rep.  133.— Riconlii.i  n 
I.N  Alabama  G.  S.  R.  Cr).  ?'.  South  iS:  N.  Ala. 
R.  Co.,  84  Ala.  570,  3  So.  Rep.  286,  5  Am. 
St.  Rep.  401. 

The  New  York  .Act  of  1892,  ch.  466,  author- 
izing the  city  of  HnlTalo  to  condemn  lands 
for  park  purposes,  and  vesting  the  absolute 
title,  use,  and  control  of  the  lands  in  the 
city,  in  the  absence  of  express  provision  to 
that  effect,  does  not  authorize  the  city  to 
condemn  lands  already  taken  and  used  for 
the  purjjoses  of  a  railroad.  /«  re  Buffalo, 
25  A'.   1'.  Supp.  218,  72  Hun  422. 

The  court  has  no  power  to  establish  and 
order  the  construction  of  a  ditch  upon  the 
right  of  way  of  a  railroad  company.  Balti- 
more &>  O.  R.  Co.  V.  North,  23  Am.  &'  J'->'^- 
R.  Cas.  36,  103  Ind.  486,  3  A'.  K.  Rep.  144. 

114. iiiil«>Ns  strip  taken  is  not 

used,  oris  niiii<M-i>ssar.v  to  I  lie  proiMM* 
ust;  of  tlie  ri};Iit  of  way. — If  a  r.iilroad 
comi)any  owns  lands  or  rights  of  way  not 
necessary  for  the  proper  conduct  of  its 
business,  such  property  may  be  taken  for 
the  use  of  another  company,  just  as  the 
property  of  any  one  on  the  line  of  the  pro- 
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posed  roafl.  /n  re  Cli'veland &*  /'.  K.  Co.,  2 
ratsh.  (/•(*.)  348. 

A  corpor;itii)ii  has  no  ri>j;ht  to  the  cxclii 
sive  use  of  a  rii;ht  of  way  tliat  is  not  iicn^s- 
sary  and  useful  in  its  cot  poratc  business. 
1(  ilefcndaiu  has  voiimtardy  ahaiuloiu-d  th'^ 
use  of  the  land  in  ()iiestion  as  a  [)arl  of  its 
line  of  tiaii^portai  ion,  tile  land  is  liahlc  to 
li(!  condrinii'd.  Ofijion  Canade  A'.  Co.  v. 
HiJily.  3  0>i\ti.  164,  7  /////.  I\y.  h'l-p.  416. 

Tlip  court  will  condoniii  siicii  portion  of 
till'  light  i)f  way  of  one  raiirondas  is  neces- 
sary foi  'lie  roafihed  of  another  railroad,  if 
room  for  this  put  pose  can  be  obtained  with- 
out ohstructinj;  tlie  free  and  ainiile  use  of 
the  same  by  the  company  owniii;^'  it.  ,/«- 
iitston  <'■>-•  C.  A'.  Co.  V,  JiicL-soiivilli',  (!.  &^  A. 
A'.  Co.,  82  /l/it.  297,  2  .St;,  AV/.  710.  — OcoiKi) 
IN  Mobile  &  G.  K.  Co.  7'.  Alabama  Midland 
U.  Co.,  39  Am.  k  Kiif;.  R.  Cas.  1 17,  87  Ala. 
520.  6  So,  Uep,  407, 

111  1S72  a  railroad  ac(piircd  a  portion  of  a 
turnpike,  for  the  purpose  of  usintj  it  as  a 
ri^lit  of  way  upon  which  to  lay  its  tracks. 
.\'()  track--  were  laid,  but  by  subscfiuent  lej,'is- 
lative  authority  tiie  company  continued  tiic 
use  of  the  roiul  as  a  turnpike,  and  the  col- 
lection of  tf)!ls  tiicreon.  //i-/</,  that  under 
the  I 'a.  Act  of  June  2,  1887  (!'.  L.  p.  306),  the 
turnpike  road  mi^lii  bccondeinned  to  public 
use  so  as  to  free  it  from  tolls  and  open  it  to 
public  travel,  until  the  railroad  company 
exercised  its  1  it;bl  to  lay  down  its  tracks. 
Phihulclpltia,  X.  <3-  .V.  1',  A".  Co.  v.  S/ij;/fr, 
120  P,i.  .S/.  90,  13  .///.  AV/.  708. 

115. or  Hiiuli  <'oii<ltMiiiiati<ni  is 

actually  iierossary  to  tlic  piibliccoii- 
vcniciice.— Under  Ala.  Code,  §?  15S0  82, 
3207-18,  authorizinfj  and  rc}j[ulatinj;;  jiro- 
ceediiiji[s  for  the  condemnation  of  a  riRlit  of 
way  by  railroad  corporations,  construed  in 
roiinection  with  tlie  constitutional  pro- 
vision pertaining  to  the  exerciseof  the  right 
i>t  eminent  domain  (art.  !.,§  24),  a  railroad 
corporation  organized  under  the  general 
statutes,  without  a  special  legislative  char- 
ter, may  institute  such  proceedings  for  the 
purpose  of  condemning  a  part  of  the  right 
"f  way  of  an  older  corporation,  and  the  pro- 
bate court  in  a  proper  case  has  jurisdiction 
to  make  an  order  of  condemnation.  Mobile 
&^  G.  a.  Co.  V.  Alabama  Midland  R.  Co.,  39 
Am.  &-  Eng.  K.  Cas.  6,  87  Ala.  501,  6  So. 
A'c/).  404. 

Rut  the  right  of  condemnation  does  not 
authorize  an  unnecessary  interference  with 
the   free  exercise  of  the    franchise  of  the 


older  corporation,  nor  extend  to  that  part 
of  its  right  of  way  which  is  in  actual  use, 
and  the  use  of  which  is  reasonably  iiec<'ss,iry 
to  the  safe  and  p[(i|)er  management  of  its 
business  -  not  merely  used  to  prevent  all- 
ot li"r  ciirporation  from  condemning  it  ;  and 
a  rc.isoiiable  necessity  must  be  shown  for 
the  condemnation  of  any  other  part.  .!/('- 
bi/<-  il-x  (A  A".  Co.  V.  .lliil'iiiiia  M idhuul  A'.  <  0., 
39  -•////,  ili-»  Eiii^.  A'.  Cas.Ci,  87  Alii.  501,6  So. 
A'fp.  404. 

A  necessity,  such  as  authorizes  one  rail- 
road corporation  to  coiulemu  a  part  of  the 
right  of  way  of  another,  does  not  mean  an 
absolute  and  unconditional  necessity  as  de- 
termined by  physi(  al  causes,  but  a  reason- 
able necessity  under  the  circumstances  of 
the  particular  case,  dependent  upon  the 
practicai)iliiy  f)f  anf)lher  route,  considered 
in  coMnectidU  with  the  relative  cost  to  one 
and  pKjbable  injury  to  the  other;  and  the 
right  of  condemnation  is  not  made  out,  un- 
less the  petitioning  company  shows  that 
the  cost  of  acfpiiiing  an<l  constructing  its 
road  on  any  other  louie  clearly  outweighs 
the  consequent  damage  which  mt'y  result 
to  the  older  company,  not  including  the 
(pieslion  of  competition  for  the  business  of 
a  niaiiufacturiug  (or  other  large)  establish- 
ment on  the  line  of  the  (jroposerl  route. 
Mobile  &•  it.  A'.  Co.  v.  Alabama  Midland 
K.  Co.,  39  Aw.  &*  Eng.  R.  Cas.  6,  87  Ala. 
501,  6  So.  Rip.  404. 

A  railroad  is  not  authorized  to  tear  up  a 
street  railway  track  to  make  connections 
with  a  depot,  where  it  api)ears  that  the  lat- 
ter could  have  erected  its  depot  on  other 
grounds,  with  slight  additional  cost  and 
inconvenience,  so  as  not  to  interfere  with 
the  street  railway.  Pennsylvania  R.  Co.'s 
Appeal,  3  Am.  &»  Eng.  R.  Cas.  507,  93  /'a. 
Si.  150.— ni.STlN(;ui.siii;i)  in  Pennsylvania 
R.  Co.  7K  Diem,  39  Am.  &  Eng.  R.  Cas.  685, 
128  Pa.  St.  509. 

1 1  (i.  Ki(;lit  of  way  t1irou$;1i  caiiytMi. 
— Theact  of  congrestof  March  3,  1S75,  relat- 
ing to  the  use  of  canyons,  fleliles,aiid  passes 
bv  railroad  companies,  construed  to  mean 
that  where  a  canyon,  pass,  or  defile  is  too 
narrow  to  admit  of  the  passage  of  two  roads 
conveniently,  it  may  yet  be  Used  by  two  or 
more.  Rut  one  company  has  no  right  to 
cncroacii  upon  the  other's  right  of  way  un- 
less there  is  a  necessity  therefor.  Denver 
Sf  R.  G.R.  Co.  v.  Denver,  S.  P.  &>  P.  R.  Co., 
14  Am.  &'  En^.  R.  Cas.  83,  5  McCtary  (U. 
S.)  443,   17   Fed.   Rep.  867.  -  Reviewing 
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Denver  &  R.  G.  R.  Co.  7^  Ailing,  99  U.  S. 
463.  — Quoted  in  Montana  C.  R.  Co.  v. 
Hcl(-na  &  R.  M.  R.  Co.,  6  Mont.  416. 

Where  one  company  has  constructed  its 
road  through  a  canyon,  another  company 
will  be  restrained  by  injunction  from  taking 
the  first  comijany's  right  of  way  until  the 
necessity  therefor  is  snown.  Dt'itiwr  &^  K. 
G.  R.  Co.  V.  Denver,  S.  P.  &^  P.  A\  Co.,  14 
A>/f.  ^^  /•:>tif.  A'.  Cits.  83,  5  McCnrry  {U.  S.) 
443,  17  /-Vi/.  A'e/>.  867. 

117.  Prior  location  of  another 
company. — Where  one  company  has  al- 
ready surveyed  and  staked  out  a  right  of 
way  for  a  branch  of  its  road,  a  second  com- 
pany cannot  debar  it  from  the  land  by  pur- 
chasing it  and  proceeding  to  lay  its  track 
thereon.  S/oh.v  City  &•  D.  M.  R.  Co.  v. 
Ciiicago,  M.  Or'  St.  P.  R.  Co..  25  Am.  &•  Eng. 
K.  Cas.  150,  27  Fed.  Rep.  770.— Al'I'l.YiNO 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Grinnell,  51 
Iowa  476,  I  N.  W.  Rep.  712  ;  Morris  &  E. 
R.  Co.  V.  Blair,  9  N.  J.  Eq.  635  ;  Titusville  & 
P.  C.  R.  Co.  V.  Warren  &  V.  R.  Co.,  12  Phila. 
(Pa.)  642.  Rkl'ERRING  to  Denver  &  R. 
G.  R.  Co.  V.  Ailing,  99  U,  S.  463;  Ex  parte 
Denver  &  R.  G.  R.  Co.,  loi  U.  S.  711. 

The  Cal.  general  railroad  law  has  not 
given  to  any  company  organized  under  it 
the  right  to  condemn  or  use  any  lands 
owned  or  previously  located  and  appro- 
priated for  railroad  purposes  by  another 
railroad  company,  except  where  it  may  be 
necessary  for  one  railroad  to  cross  anotlier. 
Land  once  located  by  a  company,  who  is 
proceeding  in  good  faith  and  with  reason- 
able diligence  in  the  construction  of  its 
road,  cannot  be  taken  from  it  and  appro- 
priated by  another  company.  Contra  Costa 
C.  M.  R.  Co.  V.  Moss,  23  Cal.  323. 

The  fact  that  the  general  line  of  the  road 
described  in  the  condemnation  proceedings 
was  first  located  by  atiothcr  company  and 
that  a  part  of  it  had  been  built  by  such 
comi^iny  does  not  prevent  a  person  or 
company  from  condemning  lands  not  ac- 
tually used  in  its  construction.  Moran  v. 
Ross,  39  Am.  &>  Eng.  R.  Gis.  i,  79  Co/.  159, 
21  Pac.  Rep.  547. 

The  exceptions  in  the  thirty-sixth  sec- 
tion of  the  railroad  law  of  New  Jersey 
(Laws,  1873,  p.  IDS')  are  designed,  first,  to 
permit  one  railroad  in  all  cases  to  cross 
the  lands  of  another ;  and  secondly,  to 
forbid  any  company  organized  under  the 
act  to  take  or  occupy  the  lands  of  another 
company  which  are  necessary  for  the  fran- 


chises of  tlie  latter,  for  any  use  except  that 
of  a  way  over,  through,  or  under  them. 
The  proviso  follov>ring  the  exceptions  se- 
cures a  company,  after  it  has  located  its 
route,  from  having  its  route  and  franchises 
appropriated,  against  its  will,  by  another 
corporation  under  color  of  this  general 
law.  State  {Morris  &^  E.  R.  Co.,  Pros.)  v. 
Hudson  Tunnel  R.  Co.,  38  y\', /.  L.  548,  13 
Am.  Ry.  Rep.  82;  affirming  38  A'.  J.  L.  17. 
— Quoi'lNG  State  -,'.  Easton  &  A.  R.  Co., 
36  N.  J.  L.  181.— FoM.owKU  IN  Pennsyl- 
vania R.  Co.  T/.  National  Docks  &  N.  ].  J. 
C.  R.  Co.,  51  Fed.  Rep.  858.  Rkvikwf:!)  in 
Central  R.  Co.  v.  Pennsylvania  R.  Co.,  31 
N.  J.  Eq.  475- 

Where  u  railroad  has  been  located  but 
not  constructed,  a  report  of  commissioners 
condemning  the  land  for  another  public  use 
should  be  confirmed,  subject  to  the  ac- 
quired rights  of  the  railroad  company.  /« 
re  Mayor,  etc.,  of  N.  V.,  51  //««  416,  5  A'. 
Y.  Supp.  463. 

lis.  ItaiUva.v  and  oilier  brid{»os. — 
A  bridge  held  by  an  incorporated  com- 
pany under  a  state  charter  may  be  con- 
demned and  taken  as  part  of  a  public  road. 
The  bridge  charter  is  a  contract  between 
the  state  and  the  company,  but,  like  all 
private  property,  is  subject  to  the  right  of 
eminent  domain.  West  River  Bridge  Co. 
v.  7H.V,  6  //o^ti.  ((/.  S.)  507.— Foi.LOWKi)  in 
Greenwood  v.  Union  Freight  R.  Co.,  105 
U.  S.  13;  North  Carolina  R.  Co.  7/.  Carolina 
C.  R.  Co.,  83  N.  Car.  489.  Quoted  in 
Chicago,  R.  L  &  P.  R.  Co.  v.  Lake,  71  III. 
333  ;  Porter  v.  Rockford,  R.  I.  &  St.  L.  R. 
Co.,  76  111.  561. 

The  nineteenth  section  of  the  charter  of 
the  Hartford  &  Springfield  R.  Co.,  which 
provides  that  nothing  therein  contained 
shall  be  construed  to  prejudice  or  impair 
any  of  the  riglits  now  vested  in  the  Enfield 
Bridge  Co.,  was  not  intended  to  protect 
that  company  from  the  legislative  power  of 
eminent  domain  with  respect  to  its  fran- 
chise, but  to  declare  that,  notwithstanding 
the  privilege  of  constructing  a  railroad 
from  Hartford  to  Springfield  in  the  most 
direct  and  feasible  route,  granted  by  such 
c'  arter,  the  franchise  of  the  Enfield  Bridge 
Co.  should  remain  as  inviolate  as  the  prop- 
erty of  other  citizens  of  the  state— i.e.,  if 
taken  or  injured,  compensation  should  be 
made.  (Two  judges  dissenting.)  Enfield 
Toll  Bridge  Co.  v.  HaHford  &-  N.  H.  R. 
Co.,  \^  Conn.  454. 
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Under  the  N.  Y.  General  Railroad  Act  of 
1850,  iiiJ  24,  28,  and  the  Act  of  1851,  ch.  19, 
f  4,  a  railroad  company  may  appropriate  a 
toll  drawbridge  belonging  to  a  turnpike 
company,  and  build  a  new  drawbridge  be- 
tween two  and  three  rods  to  one  side  of 
the  old  one;  and  the  right  of  the  turnpike 
company  10  collect  tolls  tliereon  will  not  be 
aflected.  In  re  New  York,  IV.  S.  <S-  L'.  H. 
Co.,  28  Hun  {N.   V.)  472. 

A  small  portion  of  the  buttress  of  a 
bridge  lielonging  to  one  railroad  company, 
and  not  necessary  to  the  support  of  the 
briflge  and  to  the  exercise  of  the  franchise 
of  the  company,  may  be  taken  for  the  use 
of  another  railroad  company.  liixltimore 
t'^  O.  R.  Co.  V.  /'lils/iurff,  IV.  &>  K.  A\  Co., 
10  y/w.  <r«~»  /ini,'-.  A'.  Ceis.  444,  17  W^.   F<i.  812. 

1  H>.  Laiids  iisimI  for  depot  piir- 
lM)s«'.s. —  A  general  statutory  power,  con- 
ferred by  a  city  charter,  to  take  lands  for 
l)ul)lic  streets  will  not  be  presumed  to  au- 
thotize  the  city  to  take  land  already  law- 
fully appropriated  for  a  depot  building  and 
iipi)urtenances  by  a  corporation  duly  em- 
powered ti)  acquire  lands  for  such  purposes. 
S/.  Paul  Union  Depot  Co.  v.  St.  Paul,  30 
Minn.  359,  15  A'.  W.  Rep.  684.— Follow- 
ing Milwaukee  k  St.  P.  R.  Qo.v.  Faribault, 
23  Minn.  \(:,-j.— Prospect  Park  &->  C.  I.  R. 
C<>.  V.  ll'iilianison,  14  Am.  <S-»  P^ni^.  R.  Cas. 
34,  91  A^.  V.  552;  reversing  24  Hun  216. — 
Following  Albany  Northern  R.  Co.  v. 
Mmwncll,  24  N.  Y.  345. 

When  land  apjjropriated  by  such  corpo- 
ration is  lawfully  acquired  pursuant  to  its 
ciiarter,  and  is  actually  used  and  needed  for 
a  piih'.ic  purpose  authorized  thereby,  it  is 
not  ni.ilcrial  that  it  was  acquired  by  pur- 
chase instead  of  l)y  regular  condemnation 
proceedings.  St.  Paul  Union  Depot  Co.  v. 
St.  Paul,  30  Minn.  359,  15  N.  W.  Rep.  684. 

The  question  whether  any  part  of  the 
land  of  a  railroad  company  in  or  adjacent 
to  its  depot  grounds  is  in  actual  use  for 
depot  or  other  purpose  pertaining  to  the 
operation  of  i.s  railroad  can  only  be  de- 
frn'.incd  in  a  direct  proceeding  for  that 
purpose;  and  it  would  be  not  only  imprac- 
ticaljlc,  but  impossil)le,  to  try  that  question 
in  .'v  condemnation  proceeding.  Port  St. 
Union  Depot  Co.  v.  Backus,  92  Mich.  33,  52 
A'.  W.  Rep.  790. 

The  erection  on  the  land  of  decorations 
nnd  structures  for  amusement,  although 
they  might  be  deemed  superfluous,  is  iu)t 
an  abandonment  by  the  company  of  the 


uses  for  which  it  acqnired  the  premises; 
and  it  seems  that  if  the  purposes  for  which 
the  structures  upon  tlie  land  were  used  were 
so  foreign  to  the  purpose  for  which  it  was 
acquired,  or  so  reprehensible  as  to  pro- 
duce a  forfeiture  of  the  rights  of  the  com- 
pany, it  did  not  lie  with  the  highway  com- 
missioners to  enforce  it.  Prospect  Park  &» 
C.  PR.  Co.  V.  Williamson,  i\  Avi.  Sr^  k-rn;. 
R.  Cas.  34,  91  A'.  J'.  552;  reversing  24  Hun 
216. 

120.  Lands  «>t'  cniial  ooiiipaiiy. — 
Lands  granted  by  the  state  are  subject  to 
the  right  of  eminent  dfunain,  unless  that 
right  is  especially  relinquished.  So  the 
contract  existing  between  the  state  and  a 
canal  company  in  granting  it  a  charter  anrl 
certain  state  lands  is  not  violated  by  a  sub- 
sequent grant  of  a  railroad  charter,  which 
authorizes  the  company  to  condemn  aright 
of  way  over  the  lands  of  the  canal  com- 
pany. Illinois  &=  M.  Canal  v.  Chicago  &^ 
R.  I.R.  Co.,  14  ///.  314. 

A  general  deed  of  premises  1  ing  upon 
the  bank  of  a  river,  in  which  is  constructed 
a  canal,  conveys  the  grantor's  rights  to  the 
centre  of  the  stream  bounding  the  pn^perty  ; 
and  to  reserve  or  exclude  from  the  grant 
any  such  rights,  the  conveyance  should 
contain  proper  wf)rds  of  reservation  or  ex- 
clusion. Where  the  canal  company  owning 
and  operating  snch  canal  had  the  right  only 
to  use  for  canal  purposes  the  bed  and  waters 
of  sucli  river,  upon  ouster  of  such  company 
from  its  corporate  franchises  and  its  disso- 
lution by  order  of  court,  the  trustees  wind- 
ing up  its  affairs  have  no  power  to  convey 
such  rights,  but  they  revert  to  the  proper 
owners,  and  a  railmad  purchasing  the  prop- 
erty and  rights  of  the  canal  has  no  rigtit  to 
build  its  road  on  the  right  of  way  of  the 
canal  without  first  condemning  the  same 
and  making  compensation  to  the  owners. 
Day  v.  Pittslnirg,  ] '.  i5-»  C.  R.  Co.,  29  Am. 
&'  F.ng.  R.  Cas.  564,  44  Ohio  St.  406,  7  A".  E. 
Rep.  528.— Quoting  Pittsburgh  iS:  L.  E.  R. 
Co.  V.  Bruce,  102  Pa.  St.  23. 

The  general  railroad  law  of  Virginia  of 
1836-37,  ch.  1 18,  authorizes  a  railroad  com- 
pany to  have  condemned,  for  its  use,  lands 
which  a  chartered  canal  company  has  ac- 
quired for  its  canal,  as  well  as  lands  of  indi- 
viduals; and  if  the  canal  company  has  only 
acquired  a  right  of  way  in  the  lands  occu- 
pied by  the  canal,  the  railroad  company 
may  have  the  lands  condemned  for  its  use, 
as  the  lands  of  the  original  proprietor,  sub- 


3 


kMt 


uip 


EMINENT   DOMAIN,  121-125. 


Jon 


It's        I 
t 


If 


ject  to  the  right  of  way.     Tuckahoe  Canal 
Co.  V.  Tiickahoe  &^  J.  K.  R.  Co.,  1 1  Lc/i^/i 

(Frt.)43. 

121.  ffiis  ooiiip.Tiiy.— A  gas  com- 
pany, chartered  by  the  legislature,  with  au- 
thority to  manufacture  and  sell  gas  to  iiirii- 
viduals,  and  for  the  purpose  of  lighting  the 
pulilic  streets,  is  not  a  public  corporation  ; 
nor  does  it  serve  such  a  public  use  as  ex- 
empts it  from  the  exercise  of  the  right  of 
eminent  domain  ;  nor  are  lands  of  such  a 
corporation,  not  in  present  use,  oral  pres- 
ent indispensable  for  the  purjioses  of  its 
organization,  exempt  from  ccjndemnatinn 
under  the  act,  merely  because  they  may 
hereafter  become  indispensable  to  the 
owner.  jW-ic  Vol  I;  C.  &■>  //.  A'.  A'.  Co.  v. 
Metropolitan  Gas-liglit  Co.,  63  N.  Y.  326; 
ajjiintiug  5  //////  201. 

122. iiiarket  eoiiiimiiy. — A  com- 
pany incorporated  to  build  and  maintain 
a  market  house,  on  property  to  be  acquired 
by  purchase,  and  authorized  to  rent  the 
stalls  therein  on  such  terms  and  to  such 
persons  as  its  managers  may  determine, 
with  full  power  to  lease  or  sell  the  property 
acquired  for  that  purpose,  and  to  quit  the 
business  at  its  own  pleasure,  is  in  e^'cry 
legal  sense  a  mere  private  business  corpo- 
ration. Twelfth  St.  Market  Co.  v.  r/i/'la- 
delphia  &^  K.  Terminal  K.  Co.,  47  Am.  (S^ 
Etii;.  R.  Cas.  98,  142  Pa.  St.  580,  21  Atl.  Rep. 
902. 

The  maiket  house  and  land  of  such  cor- 
poration, so  held,  is  not  appropriated  to 
public  use  in  such  a  sense  as  that  it  cannot 
be  taken  by  a  railroad  company,  incorpo- 
rated under  the  act  of  April  4,  1868,  P.  L. 
p.  62,  for  a  railroad  station,  even  though  by 
the  statute  incorporating  such  company  its 
l)urpose  was  declared  to  be  the  maintenance 
of  buildings  "to  be  ajipropriated  and  used 
as  a  public  market  house."  Tivelfth  St. 
Market  Co.  v.  Pliiladelpliia  &*  R.' Terminal 
R.  Co.,  47  Am.  &'  Jinif.  R.  Cas.  98,  142  Pa. 
St.  580,  21  Atl.  Rep.  902. 

12JI.   plnnk  rond  coinpniiy.— 

A  plank  road  company,  pursuant  to  its 
charter,  located  its  road  through  plaintiff's 
farm,  sequestered  his  land  for  its  use,  and 
paid  the  land  damages  therefor.  Many 
years  after,  defendant's  railroad  was  char- 
tered and  constructed  over  the  same  route; 
and  by  virtue  of  its  charter,  defendant  se- 
questered the  plank  road  company's  fran- 
chise, and  the  latter  company  thereupon 
Decanie    disorganized,   and    its    road    was 


thereby  destroyed,  //eltl:  (i)  that  defend- 
ant, by  virtue  of  its  charter,  had  the  same 
right  to  take  the  plank  road  company's 
franchise,  with  all  the  rights  and  interests 
the  latter  liad  in  and  to  the  land  over  which 
the  plank  road  had  been  constructed,  that 
it  had  to  take  the  property  of  any  other 
party,  making  due  compensation  therefor, 
and  was  not  bound  to  pay  plaintiff  land 
damages  for  the  land  thus  taken  ;  (2)  that 
no  different  or  greater  burden  being  im- 
posed upon  plaint  ill's  land  b\  the  railroad 
than  by  the  plank  road,  he  was  not  entitled 
to  damages  on  that  behalf;  (31  that  the 
injury  that  plaintiff  sustained  liy  being  de- 
prived of  the  use  of  the  plank  road  was 
one  that  he  sustained  in  common  with  the 
whole  public,  and  for  such  injuries  damages 
were  not  to  be  allowed ;  (4)  that  for  the 
construction  of  a  private  way  from  his 
buildings  to  the  public  highway,  necessi- 
tated by  the  substitutirjn  of  the  railroad  for 
the  plank  road,  plaintiff  was  entitled  to 
damages.  Brainani  w.  Missi.sguoi R.  Co.,.i,^ 
Vt.  107,  16  Am,  Ry.  Rep.  380. 

124.  Clinrcli  or  university  prop- 
erty.— Church  property  is  private  property 
and  is  subject  to  condemnation  according 
to  law  for  railway  purposes.  Maeon  &>  yl. 
R.  Co.  V.  Rij(gs,  47  Am.  &^  Ung.  R.  Cas.  40, 
87  Ga.  158,  13  S.  E.  Rep.  312. 

Where  a  Icjt  is  common  both  to  a  church 
building  and  its  parsonage,  the  parsonage  is 
within  the  Pa.  acts  of  April  23  and  August 
12,  1864,  allowing  the  l^ennsylvania  K.  Co. 
to  tunnel  under  "  places  of  public  worship," 
and  providing  for  assessing  damages. 
Pen;;.<;ylvania  R.  Co.  v.  h'irst  G.  I.itt/ieran 
Congregation,  53  Pa.  St.  445. 

Town  lots  belonging  to  or  held  in  trust 
for  the  University  of  the  State  of  Minne- 
sota, but  not  set  apart  or  occupied  for  pub- 
lic purposes,  may  be  acquired  by  condem- 
nation proceedings,  as  in  the  case  of  the 
lands  of  private  persons.  //.'  re  St.  J\uil  &^ 
N.  /'.  R.  Co.,  22  Am.  &^  Eng.  R.  Cas.  94,  34 
Minn.  227,  25  A'.  IV.  Rep.  345. 

125.  I>o<'ks,  wliarvi'H,  and  land- 
ili^'N. — The  rule  that  corporations  deriving 
power  from  the  legislature  to  take  property 
under  the  right  of  eminent  domain  cannot 
exercise  such  power  in  reference  to  proi)erty 
already  dedicated  to  public  use,  does  not 
prohibit  the  acquisition  of  a  right  to  use 
streets  and  avenues  and  piers  at  the  end 
tiiereof  included  within  land  sought  to  be 
condemned   for  railroad    purposes.    ///  re 


EMINENT   DOMAIN,  126,  127. 


429 


Ne7v  York  C.  &^  H.  R.  R.  Co.,  77  A'.  V.  24S ; 
ttffirminff  (?)  6  Hun  149.— DISTINGUISHED 
IN  Re  Rochester  Elec.  R.  Co.,  123  N.  Y.  351. 
Quoted  in  Oregon  R.  Co.  v.  Portland,  9 
Oreg.  231. 

Where  the  land  sought  to  be  condeiniied 
was  owned  by  a  steamboat  company,  organ- 
ized under  the  act  providing  for  the  Incor- 
poration of  navigation  companies  (N.  Y. 
Laws  of  1854,  ch.  232),  and  was  used  by  it  as 
a  docl<  or  whaif  for  the  landing  of  freight 
—held,  that  as  the  charter  of  the  company 
did  not  make  it  a  common  carrier,  or  im- 
press upon  its  lands  any  public  trust,  it  was 
and  might  remain  a  private  corporation, 
and  could  sell  its  lands,  conveying  an  abso- 
lute title  without  responsibility  to  the 
sovereign,  and  if  it  assumed  any  public  ob- 
ligations it  was  by  its  own  volition  ;  and 
that  the  land  in  question  was  not  exempt 
from  condemnation  under  the  general  rail- 
road act.  In  re  Neiu  York,  L.  &'  W.  R.  Co., 
23. /w.  &>  Eitg.  R.  Cas.  43,  99  A'.  Y.  12,  i 
N.  E.  Rep.  27;  ajfirming  35  Hun  220. — Ap- 
I'LIEI)  IN  Day  z/.  Ogdensburgh  &  L.  C.  R. 
Co.,  107  N.  Y.  129.  Followed  in  Re 
Metropolitan  El.  R.  Co.,  18  N.  Y.  S.  R.  134, 
2  N.  Y.  Supp.  278.  Quoted  in  Lake  Erie 
&  VV.  \K.  Co.  V.  Seneca  County  Com'rs,  57 
Fed.  Rep.  945. 

12(J.  Mill  property. — Where  a  corpo- 
ration was  empowered  by  the  legislature,  in 
general  terms,  to  locate  and  construct  a 
railroad  between  certain  termini,  and  be- 
tween these  termini  lay  an  extensive  tract 
of  land  already  ap[)ropriated,  under  the  au- 
thority of  tlie  legislature,  to  a  distinct  pub- 
lic use,  for  mill  ponds,  by  another  corpora- 
tion, and  this  tract  might  be  crossed  by 
the  railroad,  with  some  diminution  indeed 
of  liie  mill  power,  and  which  might  be 
compensated  in  damages,  but  without  es- 
scntiiil  injury — held,  that  there  was  nothing 
in  the  nature  <jf  such  public  use,  and  in  the 
e.xteni  to  which  it  would  be  impaired  or 
diminislu'il,  from  which  the  power  of  ron- 
struiliiv.,  \\v  raih-oad  over  it  might  be  pre- 
siiincil  III  it  ,\e  been  restrained  l)y  the 
let;islature.  Ihnton  Water  Power  Co.  v. 
/ioston&^  ir.  A'.  Corp.,  23  Pick.  (.I/<^.vi•.)  360.— 
Followed  in  Greenwood  v.  Union  Freight 
H.  Co.,  105  U.S.  13.  Reviewed  in  Morris 
&  K.  R.  Co.  V.  Central  R.  Co.,  31  N.  J.  L. 
205 

1^7.  INirks,  aiKl  ollior  piihllc 
l»lup<>s.-New  York  General  Railroad  Act 
0*  1850  docs  not  give  a  railroad  company 


authority  to  take  lands  held  by  a  munici- 
pality for  the  purposes  of  a  public  park. 
Section  26  of  the  act,  authorizing  and  regu- 
lating proceedings  for  taking  lands  wiien 
the  title  is  vested  in  any  trustee  not  author- 
ized to  sell,  or  any  persons  tmder  legal  dis- 
ability, does  not  apply  to  public  trustees. 
In  re  Boston  &•  A.  R.  Co.,  53  N.  Y.  574,  5 
Am.  Ry.  Rep.  92.— DisriNouiSHiNc;  Arm- 
ington  V.  Barnet,  15  Vt.  745;  West  River 
Bridge  Co.  v.  Dix,  16  Vt.  446,  6  How.  (U.  S.) 
507;  Monmouth  Co.  v.  Red  Bank  &  H. 
Turnpike  Co.,  18  N.  J.  Eq.  91  ;  Indiana  C. 
R.  Co.  f.  State,  3  Ind.  421. 

Such  power  must  be  expressly  conferred 
by  statute — that  is,  in  direct  terms  or  by 
necessary  implication  ;  and  the  implication 
d  )es  not  arise  if  the  powers  expressly  con- 
ferred can,  by  reasonable  intendment,  be 
exercised  without  the  appropriation  of 
property  already  actually  held  and  used  for 
another  public  use.  I,i  re  Boston  &»  A.  R. 
Co.,  53  A'.  Y.  574,  5  Am.  Ry.  Rep.  92.— Fol- 
lowing Springfield  v.  Connecticut  River 
R.  Co.,  4  Cush.  (Mass.)  63. 

Under  the  ordinary  powers  conferred  on 
a  railroad  company  by  its  charter,  it  has  not 
the  power  to  condemn  and  take  reservoir 
property  of  a  city  for  the  purpose  of  build- 
ing a  road  through  the  same.  State  (Mayor, 
etc.,  of  Jersey  City,  Pros.)  v.  Montcla/r  R. 
Co.,  35  A'.  /.  L.  328.— DisriNGUiSHiNti 
Morris  &  E.  R.  Co.  v.  Central  R.  Co.,  31  N. 
J.  L.  206. 

A  railroad  corporation  cannot,  without 
the  consent  of  the  municipal  authorities, 
appropriate  a  highway  or  other  public 
grounds  to  its  exclusive  use  and  occupation. 
Property  already  devoted  to  a  public  use 
cannot  be  taken  so  as  to  obstruct  or  siil)vert 
the  existing  public  use.  So  held,  where  a 
railroad  company  is  seeking  to  appropriate 
a  public  levee  for  the  purpose  of  depot 
buildings,  side  tracks,  etc.,  which  would 
completely  destroy  it  for  the  purposes  of 
the  levee.  Orei^oit  R.  Co.  v.  Portland,  9 
Oreg.  231.— Quoting  In  re  New  York  C. 
&  H.  R.  R.  Co.,  77  N.  Y.  249;  St.  Louis,  J. 
&  C.  R.  Co.  V.  \\\[m\  Instilniion,  43  111.  305. 

An  action  was  brought  by  the  plaintifl 
company  against  the  city  of  Portland, 
under  ai  act  of  the  legislature  of  Oregon, 
to  condemn  wiiat  is  known  as  the  "  Pub- 
lic Levee,"  in  the  city  of  Portland,  to 
its  use  for  a  depot  and  other  purposes. 
The  levee  had  been  unconditionally  dedi- 
cated to  the  public  use  as  a  public  landing. 
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Ne'M,  that  the  things  authorized  to  be  done 
under  tlie  act  were  not  inconsistent  witli 
the  use  of  the  levee  as  a  public  landitig,  and 
hence  the  legislature  had  the  power  to 
regulate  its  use,  .  i  devolve  it  upon  the  de- 
fendant or  the  plaintitl, as  its  agent,  in  con- 
formity with  the  purposes  of  its  dedication, 
without  the  consent  of  the  city,  and  without 
compensation  to  it.  PortlciJui  &=  IV.  V.  K. 
Co.  V.  l\n-ihiiid,  27  .■liir.&*  f'-"ff-  J^-  (-''■^-  353. 
14  Ort^^^.  18S,  12  Pac.  kep.  265,  58  Am.  Rep. 
299.— DiSTlNGUisiiiNCJ  Mosesf.  Pittsburgh, 
Ft.  W.  &  C.  R  Co.,  21  111.  516;  Protzman 
7'.  Indianapolis  &  C.  R.  Co.,  9  Ind.  467; 
People  V.  Kerr,  27  N.  Y.  188;  Clinton  v. 
Cedar  Rai)ids  &  M.  R.  R.  Co.,  24  I(jwa  456  ; 
Lexington  &  ().  R.  Co.  v.  Appleg;ile,  8  Dana 
(Kv.)  2S9.  Quoting  Commonwealth  v, 
Erie  &  N.  E.  R,  Co.,  27  Pa.  St.  354. 

3.    What  Title  or  Interest  may  be  Acquired. 

128.  Ill  };*'"eral.*— (I)  Connect iciit.— 
The  interest  which  a  railroad  corporation 
acquires  in  land  taken  by  it  by  condemna- 
tion is,  and  from  the  nature  of  the  uses 
must  be,  a  right  to  the  occupation  of  it, 
e.xclusive  in  point  of  user  and  practically 
unlimited  in  point  of  duration.  While  for 
many  purposes  it  is  substantially  equivalent 
to  the  fee,  it  is  not  the  fee.  Possession  un- 
der it  would  not  be  adverse  to  the  rever- 
sioner. Fitch  V.  New  York,  P.  &•  B.  H.  Co., 
59  Conn.  414,  20  Atl.  Rep.  345. 

(2)  Io7va. — The  act  of  1852,  ch.  31,  en- 
titled "  An  act  granting  railroad  companies 
a  rifjht  of  way,"  does  not  contemplate  the 
taking  of  the  fee,  but  only  a  right  of  way ; 
but  it  is  a  right  of  way  peculiar  to  railroads, 
and  contemplates  all  that  is  necessary  and 
proper  to  the  construction  and  mainte- 
nance of  the  road,  such  as  freedom  '\\\  locat- 
ing, constructing,  using,  and  repairing  the 
road,  and  for  such  purpose  taking,  remov- 
ing, and  using  any  earth,  gravel,  stone, 
timber  or  other  m.iterials  on  or  from  the 
land  taken,  with  a  right  to  make  such  cuts 
or  embankments  as  may  be  required. 
Henry  v.  Dtdnique  iS~»  /'  R.  Co. ,  2  /ow<t  2S8. 

(3)  iI//(7//vvT«,— Tiie  tenure  of  railroad 
corporations  in  the  lands  taken  for  the  con- 
struction of  their  roads  is  in  the  nature  of 

*  Iiiti-rcst  acquired  in  Imuls  taken,  see  notes, 
10  Am.  &  Eng.  R.  Cas.  11;  93  Am.  Dec.  729. 

Condemnation  of  land  aljiittinfj  on  hiRliway 
(lops  not  vest  landowners'  title  in  highway,  see 
57  A^t.  &  Eng.  R.  Cas.  708,  nistr.  See  also 
posi,  20». 


a  trust  for  public  use,  subject  to  the  super- 
vision of  the  government.  Sivan  v.  Will- 
iams, 2  Mich.  427.— Quoted  in  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Lake,  71  111.  333. 

(4)  New  Hampshire. — The  exclusive  right 
of  property  in  the  land — in  the  trees  and 
herbage  upon  its  surface,  and  the  m.'icrals 
below  it — remains  unchanged,  subjert.  al- 
ways, to  the  right  of  the  corporation  to 
construct  and  operate  a  railroad  over  and 
through  it,  as  authorized  by  law.  lilaLc  v. 
Rich,  34  N.  II.  2.S2. — QuoriNO  Dcnrborn  -<'. 
nost(m,  C.  iS:  M.  R.'Co.,  24  N.  M.  1S5.— 
Ff)i.i,o\VKn  IN  Chapin  v.  Sullivan  R.  Co.. 
39  N.  H.  564- 

(5)  New  Jersey. —  A  company  having 
powers  of  condemnation  must  take  that 
which  the  legislature  empowers  it  to  take. 
It  cannot  carve  out  such  an  interest  in,  or 
incident  of,  property  authorized  to  be  taken 
as  will  suit  its  convenience  and  condemn 
that.  It  must  take  what  the  legislature  au- 
thorizes it  to  take,  and  in  the  state  and  con- 
dition prescribed  by  the  legislative  will. 
State  {De  Camp,  Pros.)  v.  lUhernia  Under- 
ground R.  Co.,  47  N^.J.  I..  43  ;  affirmed  in  47 

N.J.  L.  518. 

A  petition  for  the  appointment  of  com- 
missioners, describing  the  lands  and  stating 
th  It  it  is  not  intended  to  acquire  any  right 
or  easement  of  support  for  the  track  nr 
roadbed  of  the  railroad  by  ilie  ores  lying 
beneath,  and  that  the  owner  shall  be  at 
liberty,  after  reasonable  notice,  to  remove 
the  ores,  notwithstanding  the  removal  may 
weaken  or  destroy  the  roadbed,  and  that  if 
the  support  of  the  roadbed  be  destroyed  or 
materially  weakened  by  the  removal  of  ores, 
then  the  company  shall  have  the  right  to 
support  said  roadbed  by  timbers  placed 
across  the  tunnel  or  by  other  means,  or  to 
make  an  excavation  in  the  hanging  walls  of 
the  vein  of  the  ore  for  the  purpose  of  pro- 
viding a  roadbed,  is  not  in  compliance  with 
section  12,  Gen.  R.  Law,  giving  the  com- 
pany a  right  "  to  iiave,  hold,  use,  occupy, 
possess,  and  enjoy  the  said  land,"  as  that 
statute  affords  no  warrant  for  the  acquisi- 
tion of  such  a  qualified  right  iti  lands  or  the 
imposition  of  burdens  and  duties  upon  the 
owners  in  connection  therewith,  by  proce::s 
of  condemnation.  State  {De  Camp,  Pros.\ 
v.  Hiliernia  Underground  R.  Co.,  47  N.  /. 
L.  43,  affirmed  in  47  A'',  /.  L.  518.— Dis- 
TiNGUisHKi)  IN  ComVs  of  Parks  &  Hi  u- 
Icvards  v.  Michigan  C.  R.  Co.,  90  Mich.  385. 

A  corporation  formed  under  the  supple- 
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nient  to  the  general  railroad  law  (Pampli.  L. 
N.  J.,  p.  i66)  cannot  condemn  tlie  mere 
privilege  of  maintaining  a  railroad  only  un- 
til the  landowner  shall  choose  to  make  an 
iiic' insistent  use  of  the  site  of  the  roadbed. 
iliie) nia  Uiidirground  R.  Co.  v.  De  Camp. 
z\  Am.  ^  Eiig.  R.  -'.V'j.  273,  47  A^.  /.  L. 
ji.s.  4  .///.  Rip.  318  ;  (ij/iriiiing  47  X.  J.  L.  43. 

1  lie  rights  which  a  corporation  is  autiior- 
ized  to  accinire  by  condemnation  are  jires- 
ent  rights,  and  whatever  may  be  necessary 
to  make  present  rights  perpetual ;  and  it 
cannot,  by  eminent  domain,  compel  an 
owner  of  the  fee  simple  of  land  to  yield  to 
it  a  right  to  construct  and  operate  a  railroad 
on  tlie  happening  of  a  future  contingent 
event.  Hidernia  Uiuitrgrouiui  R.  Co.  v.  De 
Camp,  24  Am.  &^  F.fig.  R.  Ca.i.  273,  47  A'.y. 
L.  51S,  4  v///.  Rip.  318;  ajfn-»ivig  47  N.  J. 
L.  43. 

(,0)  A'iiu  York. — A  railroad  proceeding  to 
condemn  lands  under  the  general  railroad 
act.  5)  14,  and  those  following,  obtains  no 
greater  title  than  the  parties  lield  when  the 
proceeding  was  commenced.  So  helii,  in  a 
proceeding  to  acquire  title  to  land  which  a 
municipal  corporation  held  in  trust  for  the 
benefit  of  its  citizens.  Aitdirsoit  v.  Roches- 
ter, L.  «S-  N.  F.  R.  Co.,  9  How.  Pr.  (A'.   Y.) 

553- 

Where,  under  and  by  virtue  of  proceed- 
ings in  invitiiiit  under  the  statute,  land  is 
condemned  to  the  use  of  a  railroad,  the 
transaction  when  perfected  operates  as  n 
statute  transfer  \.o  the  corporation,  and  in  a 
legal  sense  it  is  a  purchase  and  sale  of  the 
land  or  of  the  interest  authorized  to  be 
taken.  Viindoinulen  v.  Vandirmulen,  108 
A'.  Y.  19s,  15  N.  E.  Rep.  3S3,  13  A'.  Y.  S.  R, 
532. 

(7)  North  Carolina. — A  railroad  company 
.i'.(|iiires,  with  the  land  condemned  for  the 
purposes  of  tlie  construction  and  operation 
of  its  road,  all  the  rights  and  privileges 
which  appertained  to  it  at  the  time  of  con- 
demnation. VVilley  v.  Norfolk  Soutltern  R. 
Co  ,  98  N.  Car.  263,  3  i'.  E.  Rep.  485.— 
yuoTKU  IN  Hell  V.  Norfolk  Southern  R. 
Co.,  36  Am.  &  Eng.  R.  Cas.  651,  loi  N.  Car. 
21,7  s.  E.  Rep.  467. 

An  interest  in  the  entire  right  of  way  does 
not  vest  in  the  corporation  unless  it  takes 
actual  possession  in  the  exercise  of  the 
privilege  granted  it;  but  it  seems  that, 
where  the  corporation  enters,  its  construc- 
tive possession  extends  to  the  boundary  of 
the    right  of  way    given    in  the    charter. 


Dargan  v.  Carolina  C.  R.  Co.,  57  Am.  &» 
Eng.  R.  Cas.  536,  113  N.  Car.  596,  \Z  S.  E. 
Rip.  653. 

(8)  Oregon. — A  corporation  has  no  higher 
or  better  right  to  property  condemned  by 
the  judgment  of  a  court  than  to  that  ac- 
quired by  purchase  without  condemnation. 
Oregon  Cascade  R.  Co.  v.  liaily,  3  Or  eg.  164, 
7  ,/;;/.  Ry.  Rep.  416.— OuoTKD  ix  Venable  v, 
Wabash  Western  K.  Co.,  ri2  Mo.  103. 

{9)  Pennsyhania. —  Proceedings  may  be 
had  against  the  osvnerijf  a  stiatum  of  coal, 
as  contradistinguished  from  the  proprietor 
of  the  surface,  to  obtain  from  him  an  under- 
ground riglit  of  \va\-.  Prowu  v.  Cony,  43 
Pa.  St.  495. 

(10)  Vennessee. — Wlielher  the  taking  was 
for  a  mere  temporary  purpose,  or  with  the 
intent  to  ajjpropriate  the  entire  interest  in 
the  property,  is  a  question  of  fact ;  but  tlie 
retaining  of  the  projierty,  and  treating  it  as 
the  absolute  property  of  the  state,  and  dis- 
posing of  it  as  such,  would  be  evidence  of 
an  intention  to  appropriate  the  entire  in- 
terest. Taylor  v.  Nashville  &-»  C.  R.  Co.,  6 
Cohkv.  (  Tenn.)  646. 

12$).  Wlieii  a  fee  is  ae«niire(l.*— 
(i)  Illinois.  —  Where  a  proceeding  was 
commenced  to  condemn  land  by  a  railroad 
company  previous  to  the  adoption  of  the 
present  constitution,  under  a  charter  which 
gave  the  land  appropriated  in  fee  simple  to 
the  company,  but  the  assessment  of  dam- 
ages was  had  after  the  adoption  of  the  (ires- 
ent  constitution — hild,  that  the  rights  of 
the  parties  were  to  be  decided  under  the 
charter,  and  that  an  instruction  telling  the 
jury  that  the  company  acquired  no  title  to 
the  land,  and  that  they  should  consider 
such  fact  in  assessing  damages,  was  prop- 
erly refused.  Peoria  iS^  A'.  /.  R.  Co.  v. 
Birkitt,  62  ///.  332,  7  Am.  Ry.  Rep.  334. 

(2)  Indiana. —  Where  the  statute  author- 
izes a  company  to  hold  land  in  fee  simple, 
and  the  company  obtains  title  to  lands  from 
one  who  is  holding  sinqjly  under  the  pre- 
emption laws  of  the  L'nitcd  States,  a  subse- 
quent legal  title  to  the  land  acquired  by 
such  person  will  enure  to  the  benefit  of  the 
com[)any.  Indianapolis,  P.  &^  C.  R.  Co.  v. 
Ray  I,  3  Am.  &•  Eng.  -R.  Cas.  182,  69  /;/./. 
424. 

(3)  Afassachusetts. — The  St.  of  1866.  ch. 
278,  §  3.  giving  a  railroad  corporation  the 

*What  title  is  acquired.  Grams  in  fee  sim- 
ply, see  note,  14  Am.  &  F.NO.  R.  Cas.  20.  See 
albo/cj/,  20-1:. 
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power  to  take  certaii.  "  railroad  property," 
and  "to  locate,  construct,  and  nuiintain  a 
railroad  thereupon,"  followed  i)y  a  descrip- 
tion including  "any  intervening  lands,  to 
whomsoever  belonging,"  authorizes  the  tak- 
ing of  the  land,  and  not  merely  the  right, 
title,  and  interest  of  the  former  holder  of 
the  pro|)erty  ;  and  a  location  by  which  the 
cori)oration  purports  to  take  the  "  railroad 
l>roperiy" — descril)ing  it — "  and  also  all  land 
(li-scril)cd  in  a  paper  annexed,"  which  in 
teriris  includes  land  over  which  a  right  of 
way  exists  in  a  third  person,  is  a  taking  of 
the  land  itself,  and  extinguishes  the  right  of 
way.  Go(t^iiis  v.  Boston  &*  A.  J\'.  Co.,  155 
A/ass.  505,  30  jV.  E.  Rep.  71. 

(4)  A'ttt/  York. — It  is  within  the  power  of 
tlic  legislature,  in  authorizing  lands  to  be 
condemned  for  a  public  use  which  may  be 
permanent,  todetermine  what  estate  therein 
shall  be  taken,  and  to  authorize  the  taking 
of  a  fee  or  any  less  estate  in  its  discretion. 
A  fee  may  be  taken,  although  the  public 
use  for  which  the  land  is  to  be  taken  is 
special  and  not  of  necessity  permanent  or 
perpetual.  Sweet  v.  Ihiffalo,  N.  Y.  &» P.  R. 
Co.,  79  ^V.  Y.  293;  afflriiiiiti;  13  Hun  643. 
People  v.  O' Ilrteii,  36  .rliii.  &^  f^'ig-  R-  Cas. 
78,  III  .V.  1'.  I,  18  .V.  E.  Rep.  692,  19  N. 
Y.  S.  R.  173;  rerers/fisj-  10  A'.  Y.  S.  A'.  596, 
45  //««  519.— Following  Nicoll  v.  New 
York&  E.  R.  Co.,  12  N.  Y.  121. 

Where  a  statute  authorizes  the  taking  of 
a  fee  it  cannot  be  held  invalid,  or  that  an 
easement  only  was  required  thereunder,  on 
the  ground  that  an  easement  only  was  re- 
quired to  accomplish  the  purpose  in  view. 
S7veef  V.  Ruffalo.  N.  Y.  S^  P.  R.  Co.,  79  A^. 
Y.  293  :  affiriiihii^  1 3  Hun  643. 

Where  a  railroad  company  acquires  land 
by  condemnation,  under  a  provision  in  its 
charter  directing  commissioners  to  appraise 
the  lands,  and  to  awa'il  the  owner  "  what 
they  shall  deem  to  oe  the  full  value  of  the 
same,"  the  company  takes  the  fee  to  the 
land,  and  not  a  mere  easctnent ;  and  the 
fact  that  the  corporate  existence  of  the  com- 
pany is  limited  to  fifty  years  does  not 
atTcct  the  duration  (jf  the  interest  acquired, 
where,  by  statute,  the  company  is  subse- 
quently consolidated  with  another  imder  a 
st.iiute  expressly  provifling  that  the  title  to 
real  estate  acquired  by  the  old  company 
shall  not  revert  or  be  impaired  by  reason  of 
the  consolidation.  Beat  New  YorkCSF* 
//.  A\  /\'.  Co.,  41  //««  172,  4  iV.  J'.  5.  A'.  174  ; 
affirmed  in  119  N.   K- 635,  meni.,  23  A^.  E. 


Rep.  1 148,  29  N.  Y.  S.  R.  991. — QUOTING 
Washington  Cemetery  t^.  Prospect  Park  & 
C.  I.  R.  Co.,  68  N.  Y.  595 ;  Story  v.  New 
York  El.  R.  Co.,  90  N.  Y.  172. 

(5)  North  Carolina. — In  taking  private 
property  for  the  use  of  the  public,  as  for  a 
public  highway,  the  legislature  is  not  re- 
stricted to  a  mere  easement  in  the  property, 
but  may  take  the  entire  interest  of  the  in- 
dividual, if,  in  ihe  opinion  of  the  legislature, 
the  public  exigency  requires  it.  Raleigh  &* 
G.  R.  Co.  V.  Davis,  2  Dev.  &>  B.  (N.  Car.) 
451. 

(6).  Pennsyh'ania. — The  estate  acquired 
by  a  railroad  company  in  condemnation 
proceedings  is  more  than  a  mere  easement 
or  right  of  way;  it  is  a  right  to  exclusive 
possession,  to  fence  in,  to  build  over  the 
whole  surface,  to  raise  and  maintain  any  ap- 
propriate superstructure,  including  neces- 
sary foundations,  and  to  deal  with  it  within 
the  limits  of  railroad  uses  as  absolutely  and 
as  uncontrolled  as  an  owner  in  fee.  Pitts- 
burgh, Ft.  IV.  &^  C.  R.  Co.  v.  Peet,  1 52  Pa. 
St.  488,  25  Atl.  Rep.  612.— Quoting  Penn- 
sylvania S.  V.  R.  Co.  V.  Reading  Paper 
Mills,  30  W.  N.  C.  148. — Pennsylvania  S.  V. 
R.  Co.  V.  Reading  Paper  Mills,  149  Pa.  St. 
18,  24  Atl.  Rep.  205. 

The  land  taken  by  the  commonwealth  of 
Pennsylvania  for  the  construction  of  the 
main  line  of  her  public  works,  known  as  the 
"  Pennsylvania  canal," became  vested  in  fee 
simple  in  her  under  the  acts  authorizing  the 
construction  of  the  work  and  the  releases 
and  legal  proceedings  had  under  them. 
Western  Pa.  R.  Co.  v.  Childs,  3  Pittsb.  [Pa.) 
16S. 

(7)  Tennessee.— V!\\e\c  the  land  of  an  in- 
dividual has  been  condemned  for  the  con- 
struction of  a  railroad,  the  value  assessed 
and  the  damages  paid  to  the  extent  of  the 
roadbed  and  one  hundred  feet  on  each 
side  thereof,  under  a  charier  which  author- 
izes such  proceedings  and  provides  that  the 
lands  S'.  valued  and  condemned  shall  vest 
in  said  lailroad  company  in  fee  simple — 
helil,  that  said  railroad  company,  having 
constructed  its  road  and  paifl  the  dam- 
ages aforesaid,  acquired  an  absolute  estate 
in  fee  simple  lo  said  land,  and  is  entitled 
to  the  exclusive  possession  and  control  of 
every  part  tiiereof.  The  original  owner, 
#  therefore,  has  no  right  to  the  occupation  or 
use  of  any  part  theieof  within  the  limits  so 
condemned  and  paid  for.  Burnett  \.  Nasli- 
ville  <S-  C.  R.  Co.,  4  Sneed  (Tenn.)  528, -Rk- 
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VIEWED  IN  Vermilya  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  66  Iowa  606. 
]<'{().  When    nil    cnsciiiciit,    only, 

[lasses. — (1)  Indiana. —A.  railroad  company 
acquires  only  an  easement  in  land  taken  for 
the  purposes  of  its  road  by  virtue  of  con- 
demnation proceedings  iiad  under  the  gen- 
eral railroad  law.  (2uick  v.  Taylor,  i  x'^Ind. 
540,  16  N.  E.  Rep.  588.  Clihago  &^  11'.  M. 
A'.  Co.  V.  Huncheon,  130  Ind.  529,  30  N.  E. 
Rep.  636. 

(2)  Iowa. — While  a  railroad  company,  by 
condemnation  of  a  right  of  way,  obtains 
only  an  easement  in  the  land,  and  the  fee 
remains  in  the  original  owner,  yet,  since  the 
approi)riation  is  made  on  the  theory  that 
the  easement  will  be  perpetual,  and  there  is 
no  evidence  of  the  existence  of  any  mineral 
or  other  material  which  the  owner  could 
lawfully  remove  under  the  right  which  the 
law  reserves  to  him,  his  measure  of  dam- 
ages is  not  diflferent  from  what  it  would 
have  been  had  the  proceedings  divested 
him  of  all  interest  in  the  land ;  and  it  was 
not  prejudicial  error  for  the  court  to  refuse 
to  instruct  the  jury  that  the  owner  was  not 
divested  of  the  fee.  Cummins  v.  Des 
Moines  Gr*  St.  L.  R.  Co.,  17  Am.  <S^  En£:  R. 
Cas.  86,  63  Irnua  397,  19  .V.  lf\  Rep.  268.— 
Followed  in  Clayton  v.  Chicago,  I.  &  D. 
K.  Co.,  67  Iowa  238. 

(3)  Minnesota. — The  right  which  a  rail- 
road company  is  authorized  to  exercise, 
under  Gen.  St.  ch.  34,  §  29,  is  the  right, 
upon  compliance  witii  its  provisions,  to  ap- 
propriate for  the  purposes  of  its  road  the 
public  easement  in  the  hig'uvay  so  far  as 
may  he  necessary  therefor,  and  not  the  ser- 
vient estate  of  the  owner  of  the  fee.  Kaiser 
V.  St.  Paul,  S.  &•  T.  F.  R.  Co.,  22  Minn.  149, 
19  .-//;/.  Ry.  Rep.  317. 

Laws  1857,  ch.  I,  §  13,  provides  that  upon 
condemnation  of  land  for  the  purposes  of 
its  railway,  the  company  sliall  acquire  "an 
absolute  estate  in  fee  simple"  in  the  land 
coiifiemned.  Held,  that  if,  by  reason  of  any 
constitutional  provision,  the  company  could 
acquire  nothing  more  than  an  easement  by 
condemnation,  this  provision  of  section  13 
would  be  qnalifieri  accordingly.  Scott  v.  St. 
I\iul&*  C.  R.  Co.,  21  Minn.  322,  18  Am.  Ry. 
Rep.  421. 

(4)  Missouri.  —'Yhz  occupancy  of  land, 
under  proceedings  for  condemnation  by  a 
railmad  company,  constitutes  mcrelv  an 
easiMucnt  thereon,  and  not  an  ownership  in 
fee  simple.     Kellogg  v.  Malin,  50  Mo.  496. 

4  D.  R.  D.— 28. 


Where  a  railroad  company  acquires  land 
which  will  revert,  if  the  company  ceases  to 
exist  or  ceases  to  use  it,  and  where  in  ac- 
quiring the  land  the  benefits  and  advan- 
tages accruing  to  the  owner  a:\j  '.akcn  into 
tlie  calculation,  the  company  will  be  deemed 
as  taking  an  easement  in  ihe  land  only, 
though  the  charter  authorizes  it  to  "  take, 
hold,  use,  and  enjoy  the  fee  simple,"  and 
which  further  directs  the  court,  in  entering 
a  final  judgment  in  condemnation  proceed- 
ings, to  enter  an  order  vesting  in  the  com- 
pany the  fee  simple  title  to  the  land.  Kel- 
logg V.  Malin,  50  Mo.  496. 

Though  a  statute  give  a  company  the 
right  to  obtain  a  conveyance  of  lands  or  to 
proceed  to  condemnation,  taking  the  fee 
simple  title,  still,  where  the  evident  purpose 
of  the  act  is  to  provide  for  the  obtaining  of 
lands  for  railroad  purposes,  a  company  will 
be  deemed  to  have  taken  but  an  easement 
in  lands  for  a  right  of  way,  even  if  the  deed 
purport  to  convey  the  fee.  Chouteau  v. 
Missouri  Pac.  R.  Co.,  122  Mo.  375,  22  S.  W. 
Rep.  458. — Approving  Venable  v.  Wabash 
Western  R.  Co.,  U2  Mo.  103,  20  S.  W.  Rep. 

493- 

(5)  New  Hampshire.  —  The  fee  in  land 
taken  for  the  purpose  of  constructing  a 
railroad,  remains  in  the  owner  of  the  soil 
from  whom  the  land  is  taken,  subject  to  the 
easement  of  tlie  corporation,  as  leased  to 
them  by  the  state.  Blake  v.  Rich,  34  iV.  H. 
2S2. 

(6)  New  Jersey. — A  corporation  formed 
under  the  sujiplement  of  the  general  rail- 
road act  approved  March  12,  1S79  (Pamph. 
L.  p.  166),  acquires,  on  condemning  a  right 
of  way  for  an  underground  railroad,  not  the 
fee  simple  of  lands,  but  an  easement  only. 
Hibernia  Underground  R.  Co.  v.  De  Camp, 
24  Am.  &*  Eng.  R.  Cus.  273,  47  ^V.  /.  L. 
518,4  Atl.  Rep.  3 1 S ;  affirming  47  A'.  /.  L.  43. 

(7)  Oregon. — In  an  action  for  right  of  way 
an  e.isement  is  all  that  can  be  acquired  by 
a  railway.  A  title  that  may  be  freed  from 
public  use  cannot  be  acquired  by  a  private 
curporati(jn  by  eminent  domain.  Land  can 
only  be  taken  for  the  particidar  use  for 
whicli  it  is  sought  to  be  appropriated.  Ore- 
gon  R.    &'  N.  Co.   V.   Oregon   Real  Estate 

Co..  10  Or  eg.  444. 

(8)  Pennsylvania. — The  right  of  way  ac- 
quired over  land  by  a  railroad  company 
under  the  power  of  eminent  domain  is 
merely  an  easement,  not  dilTering  in  prin- 
ciple from  that  which  the  public  has  in  and 
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over  higlnvays.  Beacon  v.  rittsburgh,  V.  6^ 
A.  R.  Co.,  I  Pa.  Dist.  6i8.— Qcotinu  West- 
ern Pa.  H.  Co.  V.  Johnston,  59  Pa.  St.  294. 

Hence  the  land  cannot  be  used  for  a  pur- 
pose different  from  that  for  which  it  was 
acquired.  Ross  v.  Pennsylvania  R.  Co., 
(Pa.)  27  Am.  &^  Eng.  R.  Cas.  367,  4  A/L 
Ref>.  850. 

(91  Tennessee.— .\  railway  company  con- 
structed its  line  of  road  over  a  tract  of 
land,  and  operated  it  continuously  for  thirty 
years.  It  did  ikH  condemn  or  pay  for  the 
land  taken,  and  had  no  contract  wiiii  the 
owner  in  reference  to  ri}j;ht  of  way.  Its 
charter  provided  thiit  in  the  absence  of  any 
contract  with  the  landowner  "  it  shall  be 
presumed  that  the  land  upon  which  the 
said  road  may  be  constructed,  together 
with  a  space  of  one  iiandred  feet  on  each 
side  of  the  centre  ol  said  road,  has  been 
granted  to  the  company  by  th?  owner  there- 
of, and  the  said  company  shall  have  good 
rigiit  and  title  thereto,  and  shall  have,  hold, 
and  enjoy  the  same  as  long  as  the  same  be 
used  only  for  the  purpose  of  said  road,  and 
no  longer,  unless  the  persons  owning  the 
said  land  at  ihe  time  that  part  of  the  road 
which  may  be  on  said  land  was  finished,  or 
tliose  claiming  under  him,  her,  or  them, 
shall  apply  for  an  assessirient  for  value  of 
said  land,  as  hereinbefore  directed,  within 
five  years  next  after  that  part  of  said  road 
was  finished  ;  and  in  case  the  said  owners, 
or  tlujse  claiming  under  them,  shall  not  ap- 
ply for  such  assessment  within  five  years 
next  after  said  part  was  finished,  they  shall 
be  forever  barred  from  recovering  the  said 
land  or  iiaving  any  assessment  or  compen- 
sation therefor."  Held,  that  the  company 
did  not  take  the  absolute  fee  or  exclusive 
right  of  possession  of  the  "  space  of  one 
hundred  feet  on  each  side  of  the  centre  " 
of  its  road,  but  only  an  easement  therein 
commensurate  with  its  legitimate  necessi- 
ties. East  Tenn.,  V.  <S>»  G.  R.  Co.  v.  Tel- 
ford, 89  Tenn.  293,  14  S.  W.  Rep.  776. 

(10)  Wisconsin. — A  "  right  of  way,"  in  its 
legal  and  generally  accepted  meaning  in 
reference  to  a  railroad,  is  a  mere  easement 
in  the  lands  of  others,  obtained  by  lawful 
condemnation  to  public  use,  or  bv  purchase. 
Williams  v.  Western  Union  R.  Co.,  5  Am. 
&*  Ettg.  R.  Cas.  290,  50  Wis.  71,  5  A'.  W. 
Rep.  482. 

131. unless    prroatcr   estate  is 

ex|)re.ssly  (^milted,  or  i.s  iMM'<»s!^«r.v  t« 
the  public  couveliieiiee. — The  expro- 


priation laws  of  Louisiana  authorize  the 
taking  of  tiie  fee  if  necessary  for  public 
purposes.  But  if  the  public  needs  do  not 
require  it,  and  a  less  estate  will  meet  the 
public  wants,  the  fee  cannot  be  taken.  The 
constitution  only  allows  private  property  to 
be  taken  to  the  extent  that  the  public  in- 
terest demands,  and  no  further,  lixpro- 
priation  beyond  that  is  unconstitutional. 
A'rtV  Orleans  Pac.  R.  Co.  v.  Gay,  32  La.  Ann. 
471. 

Where  the  state  invests  a  corporation  with 
the  prerogative  of  emiiient  domain,  for  the 
purpose  of  enabling  them  to  construct  and 
operate  a  public  higiiway,  and  tiiey  take 
land  by  force  of  their  charter  for  the  pur- 
poses of  such  highway,  the  grant  to  them 
should  be  construed,  not  as  investing  them 
with  capacity  to  take  a  fee,  but  as  merely 
giving  them  power  to  acquire  such  an  ease- 
ment in  the  land  taken  as  will  enable  them 
fully  to  accomplish  the  purposes  for  which 
they  were  created.  A'e70  /er.uy  Z.&^  .  .  Co. 
V.  Morris  C.  &^  B.  Co.,  36  Am.  iS-»  Eng.  R. 
Cas.  515,  44  A'./.  Eq.  39S,  15  .///.  Rep.  227. 

In  construing  an  act  authorizing  the 
building  of  a  railroad  and  the  taking  of 
private  property  for  the  use  tliereof,  the 
court  should  bear  in  mind  that  the  state, 
when  taking  private  property  for  public  use, 
has  a  right  to  prescribe  the  extent  of  its 
interference  with  private  property,  and  acts 
independently  and  witiiout  the  consent  of 
its  owner;  and  no  implication  ought  to  be 
indulged  that  a  greater  interest  or  estate  is 
taken  than  is  absolutely  necessary  to  sat- 
isfy the  language  and  object  of  the  statute  ; 
and  where  there  is  no  provision  in  the  act 
that  the  fee  to  the  land  shall  be  taken,  or 
any  words  (jf  equivalent  import,  only  an 
easement  will  be  deemed  as  having  been 
acquired,  where  that  will  satisfy  the  pur- 
pose of  the  statute.  Washington  Cemetery 
V.  Prospect  Park  &^  C.  I.  R.  Co.,  68  N.  V. 
591,  4  Al>l>.  A'.  Cas.  15;  affirming  T  Hun 
655.— QuoTKU  IN  Beal  v.  New  York  C.  iS: 
H.  R.  R.  Co.,  41  Hun  172,  4  N.  Y.  S.  N. 
174;  In  re  Com'r  of  Public  Works,  10  X. 
Y.  Supp.  705.  Rkviewed  in  SpolTord  v. 
Southern  Boulevard  R.  Co.,  15  Dalv  \C.i, 
4  N.  Y.  Supp.  388,  22  N.  Y.  S.  R.  240. 

The  power  to  take  private  property  for 
public  use  depends  upon,  and  is  limited  by, 
the  necessities  of  the  public.  Hence  the 
absolute  fee  in  land,  or  its  exclusive  pos- 
session, will  not  be  condemned  for  a  public 
purpose  where  a  mere  easement  in  or  con« 
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joint  occupation  of  the  land  will  suffice  to 
meet  the  necessities  of  the  public.  East 
Tciin.,  V.  &*  G.  J\.  Co.  V.  Telford,  89  Tenn. 
293,  145.  W.  Rep.  776. 

When  lands  are  condemned  by  a  railroad 
company  for  depot  and  station  grounds,  the 
company  does  not  take  a  fee,  although  the 
statute  authorizing  tlie  appropriation  of 
l.iiul  for  such  purposes  is  silent  as  to  the 
fee,  and  the  statute  aullxjriziiig  the  appro- 
pi  iation  of  a  railroad  right  of  way  expressly 
reserves  the  fee  to  the  owner.  Lyon  v. 
xMc Donald,  47  Am.  &>  Eiig.  K.  Las.  217,  78 
7>.r.  71,  14^'.  IV.  Rep.  261.— Following 
(J'Neal  V.  Sherman,  ^J^  Te.x.  1S2. 

132.  Duration  of  the  iiitort'.st— 
l*«'r|)«!tiiit.v.* — The  interest  acrpiircd  by 
the  exercise  of  tlie  right  of  eminent  do- 
main in  lands  taken  for  railroads,  high- 
w.iys,  streets,  or  alleys,  when  the  statute 
does  not  give  the  right  to  condemn  the 
fee,  is  in  the  nature  of  a  perpetual  ease- 
ment; and  when  such  easement  possesses 
immobility,  and  a  sulTicient  legal  indeter- 
minate duration,  it  is  a  freehold  interest. 
Cluiplin  V.  Coin'rs  of  Jl/g/naays,  126  ///. 
264,  i8iV,  E.  Rep.  765. 

The  right  of  way  acquired  by  a  railroad 
company  by  tiie  proceedings  for  condem- 
naticjn  under  the  right  of  way  act  is  in- 
tended to  be  in  perpetuity,  if  the  company, 
its  grantees  or  assigns,  continue  to  occupy 
tlie  land  for  the  purposes  for  whicli  it  was 
appropriated.  Henry  v.  Dubuque  &^  P.  R. 
Co.,  2  Iowa  288. 

Under  the  Kansas  statute  a  railroad  com- 
pany acquires  only  an  easement  in  lands 
taken  for  a  right  of  way,  but  the  company 
may  make  such  easement  permanent,  which 
only  leaves  the  v.due  of  the  fee  as  merely 
nominal.  Pilclier  v.  Atcliison,  T.  <&^  S.  F. 
R.  Co.,  38  h'tiH.  516,  16  Pac.  Rep.  945. 

And  It  is  therefore  not  reversible  error 
for  the  court  to  instruct  the  jury,  in  con- 
demnation proceedings,  to  determine  the 
value  of  the  property  taken,  as  if  the  fee 
was  acquired.  RoMi'ns  v.  .S"/.  Paul,  S.  &^ 
T.  F.  R.  Co.,  22  Minn.  286,  19  Am.  Ry.  Rep. 
398.— DisriNCJUiSHEi)  IN  Astoria  &  S.  C. 
K.  Co.  V.  Hill,  20  Oreg.  177. 

A  railroad  company  is  not  prevented 
from  acquiring  a  perpetual  easement  in 
lands  by  reason  of  the  fact  that  its  charter 
is  limited  to  fifty  years,  where  the  right  is 
reserved  to  the  legislature  to  alter  it ;  and 

*  See  also/oj/,  205. 


at  the  expiration  of  said  fifty  years  the 
former  owner  cannot  recover  the  land  in 
ejectment.  Beal  v.  Ne^v  York  C.  iS~»  H.  R. 
R.  C>.,  3  No7v.  Pr.  N.  S.  {X.  Y.)  329.— 
Following  Terry  7k  New  York  C.  &  H.  R. 
R.  Co.,  67  How.  Pr.  439.  —  J//«(V-  v.  A'e:u 
York  C.  &'  H.  R.  R.  Co.,  47  Ani.&^ Eug.  R. 
Cas.  212,  123  A\  Y.  242,  25  A'.  E.  Rep.  339, 
33  N.  Y.  S.  R.  211  ;  iiffinn/ng  46  J/un  612, 
13  iV.   Y.  S.R.  15. 

4.  Respective   Riglits  of  Company  and  tlie 
Landoiviicr  in  Property  Condemned. 

133.  Ill  general.* — The  rights  and 
easements  acquired  by  a  railroad  company, 
by  the  condemnation  of  lands  belonging  to 
another  for  the  pur[)Osesof  their  road,  must 
be  definitely  and  precisely  shown  in  the 
proceeflings.  The  condemnation  proceed- 
ings must  show  what  is  taken,  and  what  the 
landowner  parts  with.  Nothing  is  taken  \ty 
implication  or  intendment.  State  v.  Ar- 
mell,  8  Kan.  288,  5  Am.  Ry.  Rep.  141. 

Assessing  damages  in  condemnation  prf)- 
ceedings  and  the  judgment  of  continuation 
do  niit  fix  absolutely  the  right  of  the  com- 
pany to  the  land  condemned,  nor  the  right 
of  the  other  to  the  damages  awarded  ;  but 
the  payment  or  tender  of  payment  of  tiie 
damages  by  the  company,  and  a  yielding  to 
a  demand  for  possession  by  the  landowner, 
fix  the  respective  rights  of  the  parties. 
Williams  v.  Xeiv  Orleans.  M.  &->  T.  R.  Co., 
20  Am.  &>  Eng.  R.  Cas.  378,  60  Miss.  689. 

When  commissioners  have  been  appoint- 
ed, have  made  their  report,  and  their  award 
has  been  paid  to  the  clerk,  for  the  owner  of 
the  land  as  provided  by  statute  (Mo.  Gen. 
St.  1865,  p.  352,  §  3),  the  company  is  vested 
with  the  interest  in  the  land  for  the  pur- 
poses appropriated,  and  mutual  rights  are 
created  which  cannot  be  divested,  except 
by  consent  of  both  parties,  unless  the  com- 
pany, as  provided  by  statute,  shall  elect  to 
abandon  the  proposed  appropriation  of  the 
land.  Gray  v.  St.  Louis  &-  S.  F.  R.  Co.,  22 
Am.  &>  Eng.  R.  Cas.  106,  81  Afo.  126. — 
Quoting  Crowner  ?'.  Watertown  &  R.  R, 
Co.,  9  How.  Pr.  (N.  Y.)457. — Followeii  in 
Nevada  &  M.  R.  Co.  v.  De  Lissa,  103  Mo. 
125. 

When  a  railroad  has  acquired  a  right  of 
way  either  by  purchase  or  proceedings  to 

*  Rights  and  lialiilitics  of  company  ami  own- 
ers wlicri;  casement  is  acquirod,  sec  note,  i ;  Am. 
&  Eno.  R.  Cas.  22. 
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condemn,  and  payment  has  been  made,  it 
owes  no  other  or  further  duty  to  the  former 
owner  than  such  as  is  imposed  by  statute. 
Kerr  v.  West  Shore  R.  Co.,  i8  TV.  Y.  S.  A\ 
63,  2  A'.  J '.  Sii/>/>.  686. 

Where  a  raihoad  has  condemned  hinds 
under  I'a.  Act  of  April  23,  1829,  ^  15,  and 
damages  have  been  awarded  to  the  owner, 
the  company  bec(jines  the  owner  of  the 
hind  after  the  damages  awarded  liave  been 
])aid,  though  the  proceeding  has  been  re- 
moved to  the  sujircme  court  upon  a  certio- 
rari. Schider  v.  Northern  Liberties  &>  P. 
T.  R.  Co.,  3  Jrh^irt.  (Af.)  555. 

After  entry  and  payment  of  damages,  or 
securing  the  same,  tiie  right  of  way  over 
the  land  vests  in  tlie  company.  After  fiUng 
of  ttie  bond  the  owner  can  recover  damages 
only.  Philadelphia  iS^»  A'.  R.  Co.  v.  Law- 
rence, 10  Phila.  {Pa.)  604.  —  Rkvikwing 
McClinton  v.  Pittsburgh,  Ft.  W.  h  C.  R. 
Co.,  66  Pa.  St.  404. 

134.  Cuini»aiiy's  rii^lit  of  cxcliLsive 
l>oss«'ssi«ii. — Land  acquired  by  a  railroad 
company  for  its  right  of  way,  whether  by 
condemnation  proceedings  or  by  purchase 
or  grant  from  the  owner,  is  its  private  prop- 
erty, though  charged  with  a  public  use; 
and  the  public  cannot  claim  any  interest  in 
it,  as  in  lands  dedicated  to  the  public  use. 
Elyton  Land  Co.  v.  South  &*  N.  Ala.  R.  Co., 
95  .//<!.  631,  10  So.  Rep.  270. 

A  railroad  track  is  private  property,  and, 
except  at  highway  crossings,  persons  have 
no  right  to  pass  upon  it.  Isabel  v.  Hanni- 
bal &*  St.  J.  R.  Co.,  60  Mo.  475,  9  Atn.  Ry. 
Rep.  261. — Quoted  in  Davis  t'.  Chicago  & 
N.  W.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  424. 
58  Wis.  646,  46  Am.  Rep.  667. 

The  rights  of  the  owner  of  land  con- 
demned for  railroad  purposes  differ  in  some 
important  respects  from  the  rights  retained 
by  the  owner  of  land  taken  for  a  highway. 
The  possess^ion  of  the  railroad  company  is 
necessarily  exclusive.  Nc^v  York  6«»  N.  E. 
R.  Co.  v.  Comstock,  49  Am.  &•  Eng.  R.  Cas. 
295,60  Conn.  200,  22  Atl.  Rep.  311.— Dis- 
tinguishing Imlay  v.  Union  Branch  R. 
Co.,  26  Conn.  255. 

The  power  to  exclude  every  one  from  the 
railroad  limits  must  be  left,  as  matter  of 
law,  absolutely  with  the  officers  of  the  com- 
pany, who  are  immediately  responsible,  sub- 
ject only  to  such  state  supervision  as  may 
be  deemed  expedient.  Neiv  York  &*  N.  E. 
R  Co.  V.  Comstock,  49  Am.  &•  Eng.  R.  Cas. 
295,  60  Conn.  200,  22  Atl.  Rep.  511.— Quot- 


ing Jackson  7/.  Rutland  &  B.  R.  Co.,  25  Vt. 
1 59 ;  Troy  k  B.  R.  Co.  t.  Potter,  42  Vt.  274. 

The  right  of  a  railroad  company  to  the 
free,  exclusive,  and  unmolested  use  of  its 
railroad  is  nothing  more  than  the  right  of 
every  other  land  proprietor  in  the  actual 
occupancy  and  use  of  his  lands,  and  does 
not  exempt  it  from  the  duty  enjoined  Ijy 
law  upon  every  person  so  to  use  his  own 
property  as  not  to  do  unnecessary  injury  to 
another.  Kerwhacker  v.  Cleveland,  C.  &^  C. 
R.  Co.,  3  Ohio  St.  172. 

In  ordinary  cases  the  taking  by  a  com- 
pany vests  in  it  the  exclusive  use  of  the 
right  of  way  for  railroad  purposes,  and  di- 
vests all  persons  made  parties  to  the  pro- 
ceedings, by  publication  or  otherwise,  of  all 
right,  estate,  and  interest  in  such  real  es- 
tate, franchise,  or  other  property,  until  such 
right  or  title  shall  be  again  legally  vested 
in  them  ;  and  the  eflect  of  How.  Mich.  St.  § 
3337  is  to  deprive  the  owner  of  the  use  of 
the  land  taken.  Elint  <S-  P.  M.  R.  Co.  v. 
Detroit  <S-»  B.  C.  R.  Co.,  64  Mich.  350,  31  N. 
IV.  Rep.  281. 

It  does  not  give  the  railroad  company  the 
right  to  the  exclusive  occupancy  of  the 
land,  except  in  constructing,  repairing,  and 
using  its  railroad ;  for  every  other  purpose 
the  landowner  has  a  right  to  occupy  and 
use  the  land.    Beacon  v.  Pittsburgh,  Y.  &* 

A.  R.  Co.,  I  Pa.  Dist.  618. 

Whether  the  necessities  of  the  railroad 
company  require  occupancy  of  the  con- 
demned land,  exclusive  of  all  uses  bj  u-.e. 
owner  of  the  fee,  is  a  question  of  fact  and 
not  of  \av}.  A'ansas  C.  R.  Co.  v.  Allen,  22 
Kan,  285.— Limiting  Jackson  v.  Rutland  & 

B.  R.  Co.,  25  Vt.  150. 

Where  a  railroad  comjiany  acquires  the 
fee  to  lands  the  fact  that  it  has  constructed 
its  track  through  a  tunnel  does  not  give  the 
original  owner  or  a  municipality  the  rigiit 
to  build  on  the  .surface  above  the  tunnel. 
The  company  is  the  exclusive  owner  of  the 
land  above  the  tunnel.  Junction  R.  Co.  v. 
Boyd,  8  Phila.  (J'a.)  224.  —  Rf.vif.WING 
Ramsden  v.  Manchester,  S.  J.  &  A.  R.  Co., 
I  Ex.  723. 

135.  Uij;hts  of  coiii|iaiiy  as  re- 
spects the  construction  of  the 
road.* — The  taking  of  land  for  a  railroad 
is  an  apjiropriation  of  the  land  to  all  the 
uses  of  the  land  for  the  road,  necessary  and 

*  Right  of  company  to  remove  soil  from  right 
of  way  for  purposes  other  than  coii.'^tructing 
railroad,  see  43  Am.  &  Eng.  R.  Cas.  si^,<'l>str. 
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incidental;  and  if,  in  constructing  the  road, 
it  is  found  necessary  to  make  further  uses 
of  ihe  land  assij^ncd  for  r)uri)0scs  incidental 
to  the  safe  and  beneficial  (jc(  upation  of  .lie 
road,  the  rij^ht  continues  to  exist.  The 
company  is  presumed  to  have  paid  for  all 
il.imat,'es  at  the  time  of  its  <)rij,dnal  location. 
C'<i,f.f/Vr  V.  Old  Colony  R.  Co.,  23  ^liii.  &>  Eng. 
R.  Cas.  83,  24  ylni.  &*  lluii;.  R.  Cas.  271,  141 
A/iiss.  174,  5  A'.  /:.  Rtp.  142. 

'I'lie  title  to  land  appropriated  by  a  rail- 
way company,  under  the  provisions  of  Kan. 
Comp.  Laws  1885,  ch.  23,  art.  9,  remains  in 
llie  owner  of  the  soil;  and  the  railway  rom- 
paiiy  has  tlie  right  to  remove  only  so  much 
ilierecjf  as  may  be  necessary  for  the  con- 
struction and  repair  of  its  road.  Karly7vine 
v.  Topeha,  S.  &^  IT.  R.  Co.,  43  Kan.  746,  23 
/'lie.  Rfp.  940.-^11011x0  Kansas  C.  K. 
Co.  V.  Allen,  22  Kan.  285. 

The  corporation  have  power,  under  sec- 
tion si.xteen  of  their  charter,  when  neces- 
sary for  the  construction  of  their  road,  to 
take  stone  from  land  contiguous  to  the  line 
of  their  survey,  and  to  use  land  f(jr  the  pur- 
pose of  cutting  and  hewing  sione  tlicrc- 
(jii.      Vermont  C.  R.   Co.  v.  Baxter,  22   \'t. 

It  seems,  where  land  is  taken  for  a  rail- 
road by  the  appraisal  of  the  commissioners 
and  selectmen,  the  corporation  are  entitled 
to  employ  the  whole  or  any  portion  of  the 
earth,  stone,  and  gravel  excavated  on  one 
portion  of  the  line,  in  the  proper  construc- 
tion of  any  other  portion  thereof.  Cliapin 
v.  Sullivan  R.  Co.,  39  A'.  //.  564. 

Stone  excavated  in  constructing  a  branch 
railroad  through  a  man's  land  under  a  per- 
missive license  from  him  to  construct  and 
use  the  track  thereon,  and  hold  the  same  so 
long  as  it  shall  be  used  for  railroad  pur- 
poses, remains  the  property  of  the  land- 
owner, and  if  not  used  in  the  construction 
of  the  brancii  track,  cannot  be  removed 
and  devoted  to  other  purposes  without  his 
[icrmission.  Chapin  v.  Sullivan  R.  Co.,  39 
A'.  H.  564.— Following  Blake  v.  Rich,  34 
N.  H.  282. 

A  right  of  way  for  a  railway  company  be- 
ing secured,  and  an  assessment  of  damages 
having  been  made,  the  railway  company  is 
not  afterwards  bound  to  construct  its  road 
with  reference  to  the  greatest  convenience 
of  the  owner  of  the  land,  but  is  author- 
ized to  builfl  in  accordance  with  its  general 
plan,  with  reference  to  cost  and  its  own  ad- 
vantage  in   constructing  a  safe  and   good 


road.  It  must,  however,  be  constructed 
with  proper  precautions  to  avoid  unneces- 
sary injury  to  the  land.  International  &*  G. 
N.  R,  Co.  V.  /'<;/<•,  62  Te.x.  313. 

The  condemnation  of  one  hundred  feet  in 
width  as  a  right  of  way  for  a  railroad  gives 
the  railroad  company  no  right  to  enter  upon 
and  dig  ditches  through  the  adjacent  lands 
through  which  the  right  of  way  has  i)ccn  so 
condemned,  even  though  such  ditcii  is 
necessary  t<j  the  projjcr  drainage  and  pro- 
tecti(jn  of  ilie  railrcjad.  Stale  v.  Ariiiell.'i 
Kan.  2S8,  5  Am.  Ry.  Rep.  141. 

!;{<(.  Kiglits  of  conipaiiy  as  re- 
spects ail  adjuiiiiii;;  liiyhway.  —  .\ 
railroad  company  which  has  condemned 
land  immediately  afljoining  a  jjubiic  road 
has  a  sud'icient  ownership  therein  to  entiiie 
it  to  a  bill  in  equity  against  ilie  unlawful 
obstruction  of  tlie  highway  ;  and  this  owner- 
ship is  well  pleaded  when  the  facts  f)f  the 
condemnation  proceedings,  and  the  resulting 
title,  are  fully  set  out  in  the  bill.  J'ennsyl- 
vania  S.  I '.  R.  Co.  v.  Reading  Paper  Mills, 
149  Pa.  St.  18,  24  All.  Rep.  205. 

If  the  land  taken  adjoins  a  highway  the 
railroad  company  may  do  anything  in  the 
highway  which  any  occupier  of  such  lands 
might  lawfully  do,  or  anything,  not  depend- 
ing on  the  ownership  of  the  fee,  which  the 
owner  of  such  land  might  himself  do. 
P'itc/i  V.  AV<f  }  'or A,  P.  &>  B.  R.  Co.,  59  Conn. 
414,  20  Atl.  Rep.  345. 

The  defendant  railroad  company  was 
using  certain  lands  adjoining  a  highway, 
which  it  had  taken  by  condemnation,  for 
the  purpose  of  building  thereon  the  ap- 
proach to  a  bridge  over  a  river,  and  was 
using  a  portion  of  the  highway  adjoining 
the  land  for  sundry  purposes  of  temporary 
convenience  in  constructing  the  work. 
Held,  that  this  use  was  analogous  to  the 
use  of  a  portion  of  the  highway  adjoining  a 
city  lot  as  a  convenience  in  erecting  a  build- 
ing upon  the  lot,  such  acts  being  lawful, 
and  the  only  limitation  upon  them  being 
that  they  must  not  be  unnecessarily  or  un- 
reasonably undertaken  or  prolonged.  Fiteh 
v.  New  York,  P.  &*  B.  R.  Co.,  39  Conn.  414, 
20  Atl.  Rep.  345. 

Such  acts  offend,  if  at  all,  against  the 
easement,  which  belongs  to  the  public,  and 
not  against  the  reversion,  wliich  belongs  to 
the  owner  of  the  fee.  They  might  be  nui- 
sances as  interfering  unreasonably  with 
public  travel,  but  they  would  not  be  tres- 
passes forwhich  the  reversioner  would  have 
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a  ri;,'ht  of  action.  Fitch  v.  AWt'  York,  P.  iS- 
A'.  A'.  Co.,  39  CV'//;/.  414,  20  Atl.  Rep.  345. 

I. '{7.  Knror«><'iii«>iit  4»f  <MMiiptiiiy'8 
riK:lilH   as   aifsiiiiHt    loriiior   <»\viM'r.— 

After  llif  coiKlfmiiaiiiiii  ol  liind  in  favor  of 
a  railroad  tlic  property  thereon  helonj^i,  to 
tin:  railroad,  and  if  the  former  owner  re- 
moves any  of  it  he  will  he  liahlc  to  an  action 
of  tresp.iss.     Mississippi  l\ivir  llriilij^e  Co. 

V.  A'/V/.v,  5.S  .1/<A49>- 

Where  a  chartered  comjiany,  autliori/ed 
to  condemn  hmd  for  tlie  purpose  of  a  rail- 
road, has  pursued  the  course  prescribed  hy 
the  statute  to  ohtain  the  rij;ht  of  way.  the 
riijht  of  tlie  company  is  perfect  to  the  road, 
though  tiie  proprietor  of  the  hind  ob- 
slinaicly  refuses  to  accept  the  money 
awarded  bv  the  jury.  Moittt^oiiiery  iS^  // '.  /'. 
/i'.  Co.  V.  Walton,  14  Ala.  207. 

The  company  having,'  the  ri^iit  to  pro- 
ceed, and  construct  and  use  the  roafi, 
threats  of  personal  violence  to  tlie  a(i;ents 
of  the  company  if  they  attempt  the  con- 
struction of  the  road  will  not  };ive  chan- 
cery jurisdiction  to  interfere  !)v  injunction 
to  restrain  the  former  projjrietor  of  the 
land  from  obstructing;  by  violence;  the  con- 
struction and  use  of  the  road.  Monti^oviery 
6f*  W.  r.  N.  Co.  V.  Walton,  14  .Ua.  207. 

Upon  the  consummation  of  condemnation 
proceedinf^s  prescribed  by  the  railroad  act, 
the  company  is  entitled  to  enter  ui)on,  take 
])o^session  of,  and  use  the  land  ;  and  all  per- 
sons who  have  been  made  parlies  to  the 
])rocee(iin}^s  are  flivested  and  barred  of  all 
tiieir  interest  therein.  A'iaj^irrii  /uills  &■*  L. 
O.  J\.  Co.  V.  Hotchkiss,  16  Barb.  (N.  Y.)  270. 
—  Apim.ii'.I)  in  iilack  River  &  M.  R.  Co.  ?'. 
Rariiard.fj  Hun  104.  Al'l'KOVF.D  in  Albany 
Si  S.  R.  Co.  7/.  Dayton,  10  Abb.  Pr.  N.  S. 
183.  Cki  I  iciSF.n  IN  Re  New  York,  L. 
.Sr  W.  R.  Co.,  29  Hun  i.  DisriNfuisHKD  in 
Re  Hartford  &  C.  W.  R.  Co.,  65  How.  Pr. 

133- 

The  former  owners  have  no  longer  a  Icfijal 
ri^lit  to  keep  the  company  out  of  posses- 
sion, and  if  they  do  so  they  are  f^uilty  of  an 
unlawful  act  ;  but  this  will  nf)t  authorize  the 
issuinjT  of  a  writ  of  possession  or  assistance 
upon  the  application  of  the  company.  AV- 
n^i^ara  Falls  &•  L.  O.  R.  Co.  v.  Hotchkiss,  16 
Barb.  {N.  Y.)  270.  — Rf.ferrkd  to  in  Re 
New  York  C.  Si  H.  R.  R.  Co..  60  N.  Y.  1 16. 

138.  Ui(;Iit.sot'eoinpniiyasrcs|)octs 
tiinlxT  oil  strip  taken. — The  title  to 
standinrr  timber  on  land  appropriated  by  a 
railroad  company  for  a  right  of  way,  under 


Iowa  Laws  of  1853,  ch.  31,  remains  in  the 
owner  of  the  soil,  and  the  company  cm 
only  take  and  remove  so  much  as  may  be 
necessary  for  the  construction  and  repair  of 
the  roarl,  with  its  necessar;'  ajji'liances. 
J'restoH  V.  l)nlnititie  &■'  I'  R.  Co.,  1 1  lo'ta  1  5. 
—  Rkvif.wiI)  in  WinklcmansT'.Des  Moines 
N.  W.  R.  Co.,  14  Am.  &  Kng.  R.  Cas.  i.sr,, 
62  i(nva  1 1. 

The  word  "construction,"  as  userl  in  the 
above  statute,  includes  not  only  the  making 
of  till'  road,  but  also  its  |)re[)arali()n  :ind 
readiness  for  use  in  a  convenient  manner  ; 
so  the  company  niav  remove  such  timlur  to 
make  the  running  of  its  trains  safe,  but  the 
right  to  ren)ove  such  timber  does  not  carry 
with  it  the  right  to  destroy  it,  or  the  right 
to  ai)|)ropriate  it  to  th<;  use  of  the  company 
for  lirewooil  or  the  like.  J^reston  v.  J)ii- 
bu(]ue  1^  /'.  R.  Co.,  II  Iira'a  15. 

Tlic  ])i()prietors  of  a  railroad  have  a  riglit 
to  cut  the  trees  growing  on  the  strip  of  land 
which  they  have  taken  for  their  road, 
whether  such  trees  are  for  shade,  ornament, 
or  fruit,  and  whether  such  cutting  be  at  the 
time  of  laying  out  their  track  orafterw.-irds. 
Brainard  v.  Clapp,  10  Ctisli.  (Mass.)  6. — 
Al'Pl.ViNf;  Worcester  t'.  Western  R.  Corp..  4 
Mete.  (Mass.)  564.— Di.sriNCUii.snF.i)  in  New 
Central  Coal  Co.  v.  (ieorge's  Creek  C.  & 
I.  Co.,  37  Md.  537;  Brock  v.  Connecticut 
&  P.  R.  R.  Co..  35  Vt.  373. 

And  there  is  no  burden  of  proof  on  such 
proprietors  to  show,  in   their  justifuvitl 
that  the  trees  are  cut  for  the  ptirj" 
their  road.      Brainard  v.  CLipp,  10        7/. 
(Masts)  6. 

/.fter  damages  have  been  assessed  on  a 
condemnation  f)f  land  for  a  railroafl,  the 
trees  which  may  be  useful  in  the  construc- 
tion of  the  road,  standing  on  the  tract  taken, 
become  the  property  of  thecom|)any.  Tay- 
lor  v.  New  J  'ork  &- ' L.  B.  B.  Co.,  38  '/\'.  /.  A. 
28.— Rkvikwf.I)  in  VerinilyaT/.  Chicago,  M. 
&  St.  P.  R.  Co.,  66  Iowa  606. 

I.'ti).  KnM'tioii  of  hiiildiii^.s  on 
ri^lit  of  way  by  iMnnpaiiy.— A  railroati 
company  cannot  erect  buildings,  machinery, 
etc.,  not  necessarily  connected  with  the  use 
f)f  its  franchise  within  the  limits  of  its  right 
of  wav.     Lance's  Appeal,  55  Pa.  St.  16. 

140.  Foreclosure  of  niort^^af^es  on 
land  condemned. — Ordinarily,  fixtures 
placed  upon  mortgaged  prendses  by  the 
mortgagor  become  a  part  of  the  realty  and 
enure  to  the  benefit  of  the  mortgagee,  by  in- 
creasing his  security.     But  in  case  of  con- 
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dcmnation  of  niortgai^ed  premises  for  rail- 
roail  purposes,  on  a  foreclosure,  the  mort- 
fjaj^ee  slioulfl  not  be  allowed  to  sell  the  road 
track,  superstructure  and  fixtiircs  placed 
thcreoi),  for  the  reason  the  public  have  an 
interest  in  the  successful  operation  of  the 
roid.  Ctiliinii't  River  R.  Co.  v.  liroxon,  136 
///.  322,  26  A'.  A".  Rff>.  SOI. 

Under  Wis.  Act  of  1872,  ch.  119,  §  21,  a 
court  is  authorized  to  cuter  a  slay  of  pro- 
ceedin}j;s  in  the  foreclosure,  and  to  appoint 
coimnissioiiers  to  ajipraise  land  to  which  a 
railroad  company  has  obtained  title.  Helil, 
tliat  the  statute  contcmplaies  tliat  the  ap- 
praisal shall  be  made  before  ju(l<;mcnt ;  but 
it  does  not  re(pdre  that  it  shall  be  made  at 
all  events  in  each  case.  It  oidy  authorizes 
it  to  be  done,  and  it  is  at  the  option  of  the 
railway  company  to  avail  itself  of  the  bune- 
lit  of  the  statute  or  not.  If  the  company 
desires  an  ap|>raisal,  it  should  j^ive  nof'ce 
and  ask  for  the  appointment  of  commission- 
ers before  judj^mcnt.  .likfii  v.  Milwaukee 
C-^  SI.  P.  R.  Co.,  37  Wis.  469. 

On  oiich  an  application  it  appeared  that 
the  company  ac(piired  the  l.uid  after  its 
road  was  projected,  but  before  it  was  con- 
structed, but  that  the  prosjiect  of  the  con- 
struction of  the  road  had  .greatly  enhanceil 
the  value  of  tin;  land,  //t/i/,  that  its  value 
must  l)e  estimatef!  at  the  time  the  company 
•Gqiurcd  title  and  accordintj  to  the  en- 
haneed  value  caused  by  the  prospective 
builditij^  of  the  road,  .■hpiiiiuall  v.  C/iicuij^o 
&•  .Y.   IV.  R.  Co.,^\   Wis.  474. 

The  mortinajjor  of  real  estate  convcycfl  it, 
and  the  purchaser  conveycfl  a  strip  across 
the  land  to  a  railway  company  for  a  track. 
Tlie  mortjjaj^ees  filed  a  bill  for  a  foreclosure, 
for  immc'iate  payment,  and  for  possession 
from  til  company.  The  company  an- 
swered setting  up  the  purchase,  that  they 
had  paid  the  purchase  money  into  court, 
and  j,'iven  notice  by  advertisement  as  re- 
fpiired  by  law.  J/ild,  that  no  recovery  of 
posses-  1  could  be  had  against  the  railway, 
the  riglus  of  the  mortgagees  beingcon(ined 
to  a  recovery  of  the  money  in  court.  Mani- 
toba M.  iS-»  /.  Co.  V.  Canadian  Pac.  R.  Co.,  i 
Man.  285. 

141.  ie<Mloiiipti<>ii  IVoni  or  pn.v- 
iiK'iit  of  iiior(vrsi$;cs  on  laiul  cou- 
«l«>iiiii«(|. — A  railroad  company  having 
entered  into  possession  of  lands  Ijy  consent 
of  the  owner,  under  an  agreement  with  liim 
to  purchase,  on  the  foreclosure  of  a  prior 
mortgage  of  which  the  company  had  con- 


structive notice,  the  company  is  Ijound  to 
contribute  to  the  payment  of  the  mortgage 
to  the  e.xtent  of  the  value  of  the  part  ai)pro- 
priateil  by  it,  and  damages,  at  the  time  of 
such  appropriation,  with  interest  thereon, 
without  reg.ird  to  thecondilion  of  the  prem- 
ises at  the  tune  of  the  foreclosure  or  the 
im[)rovement  put  thereon  Ijy  the  coinpany  ; 
and  the  value  of  the  laud  and  damnges  inav 
be  ascertained  by  |)rocecdings  to  condemn, 
under  its  charier,  instituted  after  the  fore- 
closure bill  is  tiled,  or  by  a  reference  to  a 
master.  A'oit/i  lliiiison  County  l\\  Co.  v. 
liooraein,  2.S  .\'.J.  E<i.  450,  14  .-////.  Ry.  Ri-f). 
202;  rnwrsini;  27  X.J.  Eq.  371.  -  Dis  riN- 
OUl.SHI.l)  I.M  Price  T'.  Weehawken  Ferry  Co.. 
31  N.  J.  \'.(\.  31.  (Ji(iri:i)  IN  Oregon  K.  k 
N.  Co.  V.  .Mosier,  14  Oreg.  519. 

Where  a  railro.id  com|)aiiy  purchases  land 
for  a  right  of  way  at  a  tixed  price  and  the 
land  is  subject  to  the  prior  lien  of  a  mort- 
gage, if  the  HMuainder  of  the  land  not  ac- 
fpiired  by  the  company  does  not  sell  for 
enough  10  sati.sfy  the  mortgage,  the  com- 
pany may  relieve  its  right  of  way  of  the 
lien  by  paying  its  value  at  the  time  it  was 
taken,  with  interest  thereon.  Kennedy  v. 
Miiu<aul;ee  &>  St.  P.  R.  Co.,  22  ll'is.  581. 
/)o7vs  V.  Coni;iion,  16  //on>.  Pr.  (A'.    1'.)  571. 

Where  a  railroad  lompany  is  made  ;i 
party  to  a  fonjclosure  i)roceeding  of  such 
mortgage,  an  answer  filed  by  it  does  not  set 
up  a  valid  r!ef<:nse  unless  it  shf)ws  that  the 
value  of  tlie  land  has  been  ascertained  in 
the  manner  fixed  by  the  charter  and  that 
the  value  thus  fixed  has  been  paid.  Ken- 
nedy V.  Mihi'aukee  &'  St.  P.  A'.  Co.,  22  Wis. 
581. 

142.  iti^lit.sof'lliclaiulownor, ;r<.||_ 
<»rally.  —  Where  a  railroad  is  in  possession 
of  premises  ai)pro]iriated  to  its  use  in  the 
exercise  of  a  public  franchise,  the  owner  of 
tlie  fee  of  the  land  api)roiiriated  has  no 
right  to  interfere  so  long  as  the  use  is  con- 
tinued for  the  purposes  of  the  franchise.  It 
is  not  until  it  sid)stitutes  another  use  for 
that  given  by  its  franchise,  so  that  its  pos- 
session of  the  land  is  wrongful,  that  its  oc- 
cujiation  can  be  referred  to  the  claim  of  the 
freehold,  /'eiree  v. /loston  iS^  /..  R.  Corp., 
24  .//;/.  &^  I'.n^.  R.  Cas.  634,  27  ,/;//.  i?-^  /•.";//,'■. 
R.  Cas.  359,  141  ^/a.'!S.  481,  6  A'.  /:.  Re/>.  r)G. 

No  action  will  lie  in  favor  of  the  owner  of 
the  fee  for  anything  done  on  the  part  of 
the  company  in  the  legitimate  exerci.se  of 
its  rights.  On  the  other  hanfl,  the  owner  of 
the  fee  parts  with  no  other  right  than   tlie 
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statute  confers.  The  fee  of  the  land  re- 
mains in  him,  subject  to  the  easement  ac- 
quired I)y  the  company;  and  the  riyiits  of 
the  company  and  the  owner  of  the  fee  tiius 
far  are  as  distinct  and  separate  as  the  riglits 
of  adjoining  landowners  where  both  own 
the  fee.  Henry  v.  Dubuque  &•  P.  R.  Co.,  2 
lirdHi  288.  Kixnsas  C.  A'.  Co.  v.  .Ulei:,  22 
Kiiii.  2S5  ;  furtlur  appeal  5  .,•////.  &»  Eii^.  R. 
Cas.  362,  24  A'ufi.  33.— Foi.i.owKO  in  Kan- 
sas C.  R.  Co.  V.  Ireland,  22  Kan.  296. 
Quoted  in  Earlywine  v.  Topeka,  S.  &  \V. 
K.  Co.,  43  Kail.  746,  23  Pac.  Rej).  940. 

Any  reciprocal  relation  that  exists  be- 
tween the  parties  is  either  founded  on 
agreement  or  statute;  and  the  only  relation 
of  this  character  created  by  the  Iowa  Act  of 
1853,  ch.  31,  ^  16,  is  that  where  a  person 
owns  land  on  both  sides  of  the  road,  the 
company  may  be  required  to  furnish  a 
crossing.  Henry  v.  Dubuque  &*  P.  R.  Co.,  2 
/(fii'a  2S8. 

After  the  damages  for  a  right  of  way 
have  been  assessed  and  paid,  the  landowner 
has  no  right  to  place  obstructions  upon  the 
land,  or  to  make  cattle-guards  under  or 
along  the  track.  A/ton  &=  JH.  R.  Co.  v. 
Pauif/t^  14  ///.  211. 

Under  tit.  i,ch.  34  Minn,  Gen.  St.,  the  title 
to  lands  proposed  to  be  taken  for  railroad 
purposes  remains  in  the  owner  till  the  time 
to  take  appeal  from  the  award  of  commis- 
sioners has  expired  without  such  appeal. 
Car/iv.  Stilhc'ater&'  St.  P.  R.  Co.,  \6Minn. 
260  (Gil.  234).  — DiSTiNGULSiiEi)  IN  Coiiter 
7'.  St.  Paul  &  S.  C.  R.  Co.,  24  Minn.  313. — 
Fdi.i.ow'k.d  in  Schermecly  7'.  Stillwater  & 
St.  P.  R.  Co.,  16  Minn.  506  (Gil.  457). 

An  owner  of  land  adjoining  the  right  of 
way  of  a  railway  company  as  an  incident  of 
such  ownership  has  the  ri^l;t  to  grant  the 
rigiit  of  way  to  a  street-car  railway  com- 
pany over  and  across  such  land  to  the  rail- 
roafl,  subject,  however,  to  the  rigiit  of  the 
piil)lic  to  condemn  and  establish  a  public 
way.  Such  condemnation  and  appropria- 
tion, however,  must  be  done  under  the  law 
and  upon  compensation.  The  same  rule 
would  obtain  if  the  railway  company  own- 
ing the  track  also  owned  the  land  adjoining 
the  right  of  way.  Ft.  U'ort/i  St.  R.  Co.  v. 
<2uicn  City  R.  Co.,  71  TV.r.  16$,  g  S.  Jr.  Re/>. 
94- 

If  the  company  subsequently  enters  upon 
the  land  and  constructs  and  fences  its  road 
upon  a  parol  agreement  with  the  owner 
that  for  the  sum  awarded  by  the  commis- 


sioners it  shall  have  the  right  of  way  as 
fenced,  and  shall  leave  the  owner  the  use  of 
a  s[)riiig  of  \vaL..r  near  the  track,  it  will  not 
acquire  by  occupation  title  to  any  land  ex- 
cept that  between  its  fences  as  then  located. 
Cro/t  V.  Ben)iington  &*  R.  R,  Co.,  64  I't.  1, 
23  ^///.  Rtp.  922. 

l-HJ.  l<i}>lits  of  i'i|inri>iii  owiior.* — 
The  construction  (jf  a  jiier  or  the  extension 
of  any  land  into  navigable  waters  for  a  rail- 
road or  other  purposes,  by  one  not  the 
owner  of  laiuls  on  the  shore,  does  not  give 
the  builder  (>(  such  pier  or  extension, 
whether  an  individual  or  corporation,  any 
riparian  rights.  Illinois  C.  R.  Co,  v.  Illinois, 
146  U.  S.  387. 

Where  a  railroad  company  has,  without 
making  comjien-iation,  constructed  its  ro:id 
along  the  bank  of  a  river,  aiul,  upon  the 
bank  caving  in,  has  moved  it  back  ujion 
adjacent  land,  no  action  can  be  maintained 
to  enforce  a  claim  against  the  land  washed 
away,  or  to  enjoin  the  use  of  it  until  com- 
pensation is  made,  although  the  company 
is  personally  liable  for  the  ajipropriaiion  of 
tiie  land  to  its  use.  Ori;an  v.  Memphis  &* 
I..  R.  R.  Co.,  39  Am.  &>  F.ng.  R.  Cas.  75,  51 
Ark.  235,  II  .V.  \V.  Rep.  96." 

The  acquisition  by  a  railrf)ad  or  canal 
company  of  an  easement  for  a  right  of  way 
over  the  I .  ■  of  a  riparian  owner,  along  or 
on  the  siioie  f>f  his  land,  does  not,  accord- 
ing to  general  principles  of  law,  deprive 
such  owner  of  his  right  or  equity  to  pre- 
serve or  improve  the  connection  of  his  land 
with  the  adjacent  tidewater.  Xe7v  Jersey 
Z.  (S-«  /.  Co.  v.  Morris  C.  ^S^•  />'.  Co.,  36  //;//. 
6-  Enjf.  R.  Cas.  515,  44  A'./,  /iq.  398,  15 
Atl.  Rep.  22;.  — QuoriNd  Keyport  cS:  M.  P. 
Steamtxjat  Co.  v.  Farmers'  Transp.  Co.,  18 
N.J.  Eq.  511. 

The  owner  of  a  factory  iiad  a  right  or 
easement  to  carry  water  across  adjoining 
lands  to  the  factory.  Defendant  company 
acquired  by  purchase  a  right  of  way  across 
the  land  that  was  subject  to  such  casement, 
and  so  constructed  its  road  that  the  water 
could  not  be  conveyed  to  the  factory  in  a 
straight  trough;  but  afterward  took  down 
the  original  raceway  and  constructed  a 
means  of  carrying  the  water  under  the 
track,  which  the  owner  accepted  without 
objection  and  used  for  the  remainder  of  his 
life.    J/elil,  that  the  acceptance  of  the  new 


*  Riparian  rights  ;  efferl  of  condemnation 
see  note,  39  Am.  &  Eng.  R.  Cas.  28. 
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raceway  was  in  law  a  compensation  for  all 
d-  i.iagcs  sustained.  Arnold  \.  Hudson  Kivar 
R.  Co.,  49  Jjar/^.  (A'.  J'.)  lo8  ;  reversed  in  55 
A',  i'.  661,  mem. 

144.  Uiiflit  to  a  liiriu  ui*  private 
ci'OMsiiiK'.  —  Tlie  expropriated  owner, 
tliri)iis;ii  whose  land  tlic  road  is  built,  hus  a 
ri^lit  o(  passage  across  it  to  go  fnjni  one 
pan  10  another.  i\Jis<issiJ>pi,  T.  6-  L,  B. 
K.  Co.  V.   H'ooten,  36  La.  y'lini.  .\\i. 

An  instruction  which  assumes  tliat  the 
owner  of  land  condemned  for  right  of  way 
for  a  railroad  has  a  right  to  cross  and  re- 
cross  it  superior  t(j  the  right  of  the  com- 
pany to  use  it  for  railway  purposes,  is  erro- 
neous, and  is  projjcrly  refused.  Clayton  v. 
C/iicaxo,  I.  &>  D.  R.  Co.,  67  /own  23S,  25  JV. 
II '.  Rep.  1 50. 

In  assessing  the  damages  occasioned  to 
land  by  the  location  of  a  railroad  across  it, 
tiiey  are  t<j  be  assessed  on  tlie  basis  that  the 
landowner  lias  no  right  to  cross  the  rail- 
road, unless  the  railroad  corporation  has 
secured  him  such  a  right  under  sections  40, 
64-66.  Presbrey  v.  Old  Colony  lS^•  A'.  A'.  Co., 
103  Mass.  I.  Cedar  Rapids,  I.  F.  &*  A'.  IV. 
R.  Co,  V.  Raymond,  30  Am.  &>  Kni;.  R.  Cas. 
345,  37  Minn.  204,  33  A^.    \V.  Rep.  704. 

In  condemning  a  right  of  way,  a  railroad 
company  may  reserve  for  the  landowner, 
witliout  Iris  consent,  one  or  more  open 
crossings  and  have  the  damages  assessed 
on  the  basis  that  the  landowner  has  and 
retains  such  an  easement,  although  the 
statute  does  not  in  tcinis  provide  that  the 
company  may  reserve  to  the  landowner  an 
easement  in  the  right  of  way.  ^SV.  Louis, 
K.  &>  N.  \V.  R.  Co.  V.  Clari;  57  Am.  &^ 
Eni^.  R.  Cas.  542,  121  Mo.  169,  25  i".  IV\  Rep. 
192. 

Aside  from  general  principles,  the  policy 
of  the  state  of  Missouri,  as  the  same  is 
iiHlicate<l  by  legislation,  especially  the  re- 
quirement that  railroads  shall  be  inclosed 
by  lences,  excludes  the  owner  of  the  fee  and 
all  others  from  using  a  railroad  track  for 
any  purpose  other  than  at  public  places  and 
private  crossings.  St.  Louis,  A'.  &*  X.  IT. 
R.  Co.  V.  Clark,  57  Am.  &■*  Euj;.  R.  Cas.  542, 
121  Mo.  169,  25  S.  \V.  Rep.  192. 

Whore  a  railroad  company  locates  its 
track  across  farm  lands  and  has  the  dam- 
ages appraised  and  pays  the  same,  the  com- 
pany is  vested  with  the  right  and  title  of 
the  former  owner  for  all  the  purposes  of  the 
franchise,  subject,  however,  i)  the  statutory 
duty  to  construct  and  maintain  necessary 


farm  crossings,  and  the  right  of  the  owner 
of  the  fee  to  travel  over  the  same.  Wheeler 
V.  Rochester  ijr'  H.  R.  Co.,  12  Barb.  (A'.  Y.) 
227. 

A  railroad  company  cannot  deprive  a 
landowner  of  the  necessary  farm  crossings 
by  condemning  the  same  and  paying  there- 
for. So  where  a  company  buys  a  right  of 
way  over  farm  lands,  and  constructs  a  farm 
crossing  in  pursuance  of  a  provision  in  the 
deed,  it  caimot  tondei  ..  such  crossing  for 
the  purposes  of  its  n>a,.<  if  the  same  would 
have  the  elTect  of  depriving  the  owner  (jf 
another  crossing.  In  re  New  York,  L.  &^ 
ir.  R.  Co.,  44  //un  194,  8  .V.  Y.  S.  R.  251, 

Although  the  owner  of  the  fee  in  i)rem- 
ises  condemned  by  a  railroad  company  for 
station  grounds  and  depot  purposes  owns  a 
lot  adjacent  to  such  premises,  this  gives  him 
no  right  of  passage  over  the  railroad 
grounds,  except  at  public  crossings.  Lyon 
v.  McDonald,  47  Am.  &^  Eng.  R.  Cas.  217,78 
Tex.  71,  I4i'.   W.  Rep.  261. 

The  Conn.  Act  of  1889  (Sess.  Laws  of 
1SS9,  pp.  81,  167)  provides,  under  a  penalty, 
that  no  railroad  company  shall  obstruct 
any  farm  crossing  "until  the  legal  right  to 
do  so  has  been  finally  settled  by  a  judgment 
or  decree  of  the  superior  court,"  and  that 
any  railroad  company  may  "bring  its  com- 
plaint against  the  person  owning  the  land 
adjoining  such  crossing  to  the  superior 
court,  which  shall  hear  and  determine  the 
rights  of  the  parties."  A  radroad  company 
which,  before  the  act  was  passed,  had  made 
a  fence  across  such  a  crossing,  brought  a 
suit  in  equity  for  an  injunction  t(j  restrain 
the  adjoining  owners  from  removing  it. 
Held,  to  be  a  sufficient  suit  under  the  stat- 
ute for  determining  tlie  legal  rights  of  the 
parties  in  the  matter.  Ne'iO  York  &*  A'.  E. 
R.  Co.  V.  Comstock,  49  Am.  &*  Eng.  R.  Cas. 
295,  60  Conn.  200,  22  All.  Rep.  511. 

It  does  not  follow  because  there  were 
long-used  farm  roads  across  the  land  con- 
demned that  these  crossings  were  to  be 
considered  as  not  included  in  the  condem- 
nation of  the  land.  xXeiv  York  &*  A'.  E.  R. 
Co.  V.  Comstock,  49  Am.  ^S^»  Eng.  R.  Cas.  295, 
60  Conn.  200,  22  .///.  Rep.  51 1. 

145.  Title  t«>  l>iiildiiiK:.s  on  ri^lit  of 
wa.v.  — Under  a  statutory  proceeding  con- 
demning a  right  of  way  for  a  railroad,  the 
railroad  company  acquires  only  an  easement 
in  tiie  land  for  the  uses  and  purposes  stated 
in  the  application,  while  tiie  fee  remains  in 
the  owner,  and  also  the  right  to  the  build- 
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ings  ana  other  improvements,  though  the 
railway  company  may  remove  them  as  an 
obstruction  of  the  right  of  way.  Oduin  v. 
AutUdi^e  ^  J.  R.  Co.,  94  .-//iJ.  4S8,  10  So. 
Kcp.  222. 

Until  compensation  is  paid,  there  is  no 
right  of  entry  in  the  party  seeking  to  con- 
demn property  ;  until  that  time  the  com- 
pany Seeking  condeiiumtion  has  the  right 
to  abandon  the  location  and  adopt  another. 
So  until  tlie  selection  by  the  company  be- 
comes biiidiiig,  the  owner  may  e.xercisc  all 
the  rights  of  ownershij)  not  materially  inter- 
fering with  the  condemnation  proceedings, 
and  so  may  remo\e  machinery  and  build- 
ings from  the  premises  sought  to  be  con- 
demned. Sclneilicr  v.  Chicago  i3-»  E.  K.  Co., 
23  Am.  &^  Eiig.  R.  Ctis.  130,  115  ///.  340,  3 
X.  E.  Rep.  427. — QuoriNG  Chicago  v.  Har- 
bian,  80  111.  482.— FoLi.owKU  in  Cliica^o, 
St.  L.  tS:  \V.  R.  Co.  v.  Gates,  30  Am.  &  Eng. 
K.  Cas.  268,  120  111.  86. 

Where  the  commissioners  condemn  a  city 
lot  upon  which  are  buildings  of  a  perma- 
nent character,  and  in  their  reports  state 
that  the  value  of  the  buildings  is  included 
in  the  award  made,  and  the  owner  accepts 
from  the  company  the  amount  of  the  aw.ird, 
the  buildings  pass  with  the  land,  and  the 
owner  is  estopped  from  claiming  the  pos- 
session of  the  buildings  or  from  removing 
them  from  the  land.  C/u'ctgo,  I.  iS-"  A'.  A'. 
Co.  V.  Knuffke,  30  Am.  &^  l-Hf^.  A'.  Cas.  387, 
36  Kan.  i<a-j,  13  Pai .  Rep.  582. 

14<{.  Vitl«;  to  liiiiierals  iiiKler  Isiiitl 
coiuh'iiinod.— Where  land  is  condemned 
in  behali  of  a  railroad  company,  the  decree 
of  condemnation,  it  seems,  vests  in  the 
company  the  title  to  the  earth  and  minerals 
found  iibove  the  grade  of  the  road,  and 
whose  excavation  is  necessnry  for  the  con- 
struction of  the  road  ;  minerals  lying  below 
the  level  of  the  road,  and  whose  excavation 
is  not  necessary  in  the  construction  of  the 
roiid,  belong  to  the  owner  of  the  hind  con- 
demned.    Evans  v.  Haefner,  29  Mo.  141. 

The  owner  of  the  fee  of  land  condemned 
1)\-  a  railroad  is  not  fiiily  owner  of  the  miii- 
(  nils  niidor  the  land  appropriated,  but  also 
owner  of  the  soil,  gravel,  trees,  and  herbage, 
except  as  needed  by  the  company  in  con- 
structing, rep;uring,  and  operating  its  road. 
Piatt  V.  rennsylvania  Co.,  43  Ohio  St.  228, 
1  A'.  E.  Rep.  420. 

147.  Ciiltivntiftii  by  landowner  of 
part  ot';4trip  not  ns<Ml  by  voni|>any.— 
The  right  to  condemn  land  on  each  side  of 


the  roadbed  is  a  privilege  which  the  com- 
pany may  exercise  or  not ;  and  when  it  fails 
to  e.xercisc  such  right,  the  landowner  is  not 
prevented  from  using  his  land  near  the  track. 
Alabama  (J.  S.  R.  Co.  v.  Gilbert,  71  Ga.  591. 

Where  a  railroad  company  locates  its 
line  of  road  over  lands'of  private  owners,  it 
secures  thereby  a  right  to  enter  upon  and 
occupy  the  land  covered  by  such  location. 
But  where  the  ownei  waits  for  thecomimny 
to  take  the  initiative,  and  continues  in  the 
meantime  to  occupy  and  cultivate  the  land, 
the  crops  planted  after  the  location  and  be- 
fore notice  or  bond  given  by  the  company 
are  proper  subjects  for  compensation.  Laf- 
ferty  v.  Schuylkill  River  E.  S.  R.  Co.,  36 
Am.  (^  Eng.  R.  Cas.  575,  1 24  Pa.  St.  297, 
16  Atl.  Rep.  869. 

Where  one  takes  a  lease  of  land  with 
notice  that  a  line  of  railroad  has  been 
located  thereon,  he  cannot  be  heard  to 
complain  that  the  value  of  his  term 
has  been  diminished  by  a  circumstance 
of  which  he  had  full  notice.  But  where 
such  lessee  has  no  notice  of  the  time  when 
tiie  company  will  take  actual  possession  of 
the  premises,  he  has  the  same  right  to  oc- 
cupy and  cultivate  that  his  lessor  would 
have  had  if  no  lease  had  been  made.  Laf- 
ferty  v.  Schuylkill  River  E.  S.  R.  Co.,  36 
Am.  &>  Eng.  R.  Cas.  575,  124  Pa.  St.  297,  16 
Atl.  Rep.  869. 

Sul)ject  to  the  easement  of  the  railway 
company,  the  fee  and  right  of  possession 
remain  with  the  owner;  and  therefore  his 
possession  of  the  land  for  agricultural  pur- 
poses is  not  adverse  to  the  company's  rights, 
so  long  as  the  land  is  not  required  for  rail- 
road purposes,  and  there  is  no  oi)en  asser- 
tion 01  any  right  hostile  to  <ir  incompatible 
with  the  company's  casement  therein.  East 
Tenn.,  I '.  tT-*  G.  R.  Co.  v.  Telford,  89  Teun. 
293,  14  .v.  \V.  Rep.  776. 

Under  the  easement  the  company  hafi 
the  right  to  put  in  a  necessary  side  tra(  k 
upon  the  land  taken  within  thirty  yards  of 
the  main  track  thirty  years  after  completion 
of  its  road  ;  and  the  company's  right  to  put 
in  such  side  track  is  not  extinguished  by 
the  owner's  possession  of  the  land  upon 
which  it  was  located  for  thirty  years  for 
agricultural  purposes.  East  Tenn.,  V.  6^» 
G.  R.  Co.  V.  Teljord,  89  Tenn.  293,  14  .V.  \\\ 
Rep.  776. 

148.  Cuttini;  KraHN,  etc.,  on  rit^lit 
of  way. — The  owner  of  the  land  adjoining  a 
railroad,  and  from  whom  the  land  was  taken 
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by  the  railroad  company  for  the  construc- 
tion and  legitimate  use  of  the  road  under 
llie  power  conferred  by  their  charter,  has 
no  right  to  enter  at  will  upon  the  land, 
after  it  is  so  used,  and  cut  and  take  there- 
from the  herbage  and  other  products  of  the 
soil  growing  thereon.  Troy  &^  B.  A'.  Co.  v. 
Potter,  42  Vt.  265.— Following  Connecti- 
cut I'i  W  R.  R.  Co.  V.  Holton,  32  Vt.  43. 

Where  the  company  took  the  land,  not 
by  purchase,  but  by  survey  and  location 
under  and  according  to  the  power  and  au- 
thority conferred  by  their  charter,  they  ob- 
tained all  the  title  to  it  that  tiiey  could  ac- 
quire, subject  to  the  payment  of  damages  to 
the  owner  ;  and  in  the  settlement  of  the  land 
d.im;igcs  an  agreement  that  the  ow.-er 
might  have  the  herbage  growing  thereon 
from  year  to  year  could  not  avail  him 
agaiiisl  the  lessees  of  the  company  who 
took  llie  road  while  the  company  was  in 
full  possession,  without  knowledge  of  such 
agreement,  and  there  being  nothing  to  in- 
dicate its  existence  so  as  to  i)ut  tliein  on  in- 
qidry.  Troy  &*  />'.  A'.  Co.  v.  Potter,  42  Vt, 
265.— Quoting  Jackson  v.  Rutland  &  B.  R. 
Co.,  25  Vt.  150. 

]-t^)>.  Pastiirin;;  cattle  on  ri^^lit  of 
way. — Tlie  use  of  land  taken  by  a  company 
under  the  right  of  eminent  domain  for  the 
use  of  its  railroad  is  so  far  exclusiv-  during 
the  existence  of  the  easement  tha'.  those 
from  whom  the  land  is  taken  retain  no  right 
to  its  use  or  occupation,  for  pasturage  or 
otherwise.  Ilurd  v.  Kutlaiut  iS-  />'.  A'.  Co., 
25  Vt.  116. — yuoiK.l)  l.\  Illinois  C.  R.  Co. 
V.  Houghton,  126  111.  233,  18  N.  E.  Rep.  301, 
I  L.  K.  A.  213,  21  Ohio  L.  J.  310.  Rk- 
ViKWKi)  IN  Venuilva  7/.  Chicago,  M.  &  St. 
P.  K.  Co.,  66  Iowa  606. 

1 50.  I'ipiiif;;  «>il  acroHS  strip  tM>ii- 
(InuiMMl. —  In  Pennsylvania,  where  a  rail- 
road company  only  obtains  an  easement  in 
iaiuls  procured  for  a  right  of  way,  tiie  owner 
of  the  fee  n>ay  lay  pipes  imderthe  track  for 
the  conveyance  of  oil  where  it  will  not  in- 
terfere witii  the  operation  of  the  road ;  but 
if  it  does  interfere  it  mav  be  restrained  by 
injunction.  Hiisson  v.  Oil  Creek  &•  A.  R. 
A'.  t<;.,8  Phila.  (/'».)  556.— (JuoiiNC.  West- 
ern Va.  R.  Co.  v.  Johnston,  59  Fa.  St.  290. 
—  Rkvikwki)  in  Vermilva  v.  Chicago,  M. 
.S:  St.  i>.  R.  Co.,  66  Iowa '606. 

151.  KiitortM'iiMMit  of  Jiiiljfiiieiits 
aK:aiiist  owner  of  the  fee.— A  sale  on 
an  execution  under  a  judgment  against  tlie 
owner,  who  has  accepted  and  received  com- 


pensation under  the  Pa.  Act  of  1849,  will 
not  affect  the  right  of  the  railroad  company, 
although  the  judgment  was  a  lien  at  the 
time  of  payment  to  the  owner  and  before 
his  release  to  the  comi)anv  was  made.  Bean 
v.  Kulp,  7  Phila.  {Pa.)  650. 

152.  Rights  of  tenant  whose  term 
expires  Unrin^  peiideney  of  eondein- 
iiation  proeeedinys.—On  the  consum- 
mation of  a  condemnation  proceeding  to 
take  real  estate  for  railroad  purposes,  by 
payment  of  the  compensation  awarded  to 
the  owner  of  the  same  after  the  expiration 
of  a  lease  under  him  or  his  guardian,  there 
seems  to  be  no  reason  why  the  tenant  h(jld- 
ing  over  his  term,  and  in  possession,  may 
not  remove  from  the  premises  improvements 
placed  thereon  by  him,  which  he  might  have 
removed  as  against  his  landlord,  such  as 
buildings  and  machinery,  which  are  trade 
fixtures.  Sc/ireiber  \.  Chicat^o  &'  K.  A'.  Co., 
23  ^Im.  i3~»  Ju/j^.  A'.  t'rt.r.  130,  115  ///.  340,  3 
N.  J£.  Pep.  427. 

Where  a  petition  is  filed  to  condemn  land 
occupied  by  a  tenant,  and  he  is  served  with 
summons  before  his  lease  expires  or  any  re- 
newal is  had,  and  iiis  lease  rloes  not  provide 
for  a  renewal,  he  cannot,  by  taking  a  new 
lease,  acquire  any  new  rights  in  the  use  of 
the  property  adverse  to  the  petiti(jner.  So 
he  cannot  acquire  any  new  rights  simply  by 
holding  over.  Schreiher  v.  Chicago  &>  E.  K. 
Co.,  23  A)ii.  &•  Eng.  R.  Cas.  130.  115  ///.  340, 
3  A'.  E.  Pep.  427. 

VII.    WHAT     CONSTITUTES    A    "TAKING," 
"DAMAGING,"  "INJUBING,"  ETC. 

I.  /«  (Je/iera/.'* 

15.3.  Kntryand  location  under  the 
Htatute. — The  taking  of  land  under  the 
right  of  eminent  domain  consists  of  a  series 
of  acts  commencing  with  the  entry  for  the 
purpose  of  location  or  survey ;  and  such  tak- 
ing has  transpired  when  the  last  act  has 
been  performed  which,  under  the  method 
of  condemuMtion,  is  required  to  transfer 
the  title.  (Rhodes.  J.,  dissenting.)  Eo.v  v. 
Western  Pac.  R.  Co..  31  Cat.  538. 

An  entrv  on  atiother's  land  to  build  or 
use  a  lateral  railroad  is  an  entry  under  the 


*Takin(f  of  property  for  public  usp,  what  Is, 
see  notes,  16  .Am.  Sr.  U.v.v.  610;  3  L.  R.  A.  247, 

CoiiseqiieiitiaUlainaKCs  resiiltiiiK  from  making 
u  piihlie  iiiiprovemenl  not  a  "  taking  of  prop- 
erty "  within  a  constitutional  sense,  see  note,  36 
Am.  Rki'.  457. 
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statute,  exercising  the  right  of  eminent  do- 
main, ancJ  in  pursuance  of  public  law;  and 
all  private  contracts  are  subordinate  thereto. 
lUowH  V.  Corey,  43  Pa.  St.  495 

The  act  of  locution  of  a  railroad  is  also 
the  act  of  appropriation.  The  space  cov- 
eted by  the  line  as  located  is  thereby  seized 
and  ai)propriat<(l  to  the  purposes  of  the 
cfjnstructioii  and  operation  of  the  railroad 
by  virtue  of  the  power  of  eminent  domain, 
and  nothing  remains  to  be  done  except  to 
compensate  the  owner.  Hii^ncr  v.  I't-itiisyl- 
vania  S.  V.  R.  Co.,  154  J'n.  S/.  475,  25  ^///. 
AV/.  1082. 

15-1:.  €<Miiiiic>iM*viiicut  and  pcii- 
«l<'iu-}'  of  itruc«>i'(liii^:s  t«>  foiideiiiii. 
— The  commencement  ami  pendency  of  pro- 
ceedings, accor<iing  to  the  statute  for  the 
ai)propriation  of  private  property  for  public 
use,  does  not  deprive  the  owner  of  the  right 
of  alienation,  and  does  not  constitute  a  tak- 
ing of  property  for  which,  under  the  c<jn- 
stitution,  compensation  must  be  "  first  paid 
or  secured."  Dnluth  Transfer  K.  Co.  v. 
yortlii-rn  Pac.  R.  Co.,  51  Minn.  21S,  53  N. 
\V.  Re/>.  366. 

The  institution  by  a  railroad  company  of 
condemnation  proceedings  is  not  a  taking 
of  the  land  where  the  company  afterward 
discontinues  the  proceeding.  Morris  v. 
ll'isionsi'n  Muiland  R.  O.,  82  Wis.  541,  53 
X.  W.  Reft.  758. 

155.  l>«>|M>Mit  «»t'inntcrinl  on  Innd— 
Itcnioval  of  lateral  support.— If  a  com- 
pany has  the  right  under  its  charter  to  de- 
posit stone  and  earth  on  land  outside  the 
sixty  feet  appropriated  to  the  road,  it  is  in 
sonn!  sense  taking  the  land,  and  is  a  proper 
subject  for  compensation.  East  Pa.  R.  Co, 
V.  Schollenberger,  54  Pa,  St.  144. 

The  removal  by  excavating,  by  a  railroad 
con^pany  in  constructing  its  road,  of  the 
lateral  support  of  the  soil  adjoining  its  right 
of  way  is  a  taking,  anri  the  right  to  remove 
it  can  be  acquiretl  only  by  purchase  or  con- 
demnation. McCti/ioiii^/i  v.  St.  Paul,  M.  &* 
M.  R.  Co..  52  Minn.  12,  53  X.  IT.  R,-/>.  802. 

150.  Mere  oroiipaney  of  land.— 
Strictly  there  can  be  no  taking  within  the 
meaning  of  the  law  (Tex.  Const,  art.  i,?  17) 
until  the  party  seeking  to  condemn  has 
been  adjudged  to'  bo  entitled  and  has  paid 
or  securefi  the  compensation  fixed.  The 
principle  applied  to  the  claim  of  the  railway 
company  which  had  occupied  land  several 
years  before  obtaining  right  of  way,  during 
which   occupation   the .  land    increased    in 


value.    San  Antonio  <S^  A.  P.  R.  Co.  v.  Ruby, 
80  Tex.  172,  15  .v.  IV.  Rep.  1040, 

The  provision  of  Iowa  constitution,  to  the 
efTect  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion first  being  made  to  the  owner  as  soon 
as  the  damages  shall  be  assessed  by  a  jury, 
is  not  violated  by  permitting  a  company  to 
enter  upon  the  land,  jjcnding  an  appeal, 
after  having  deposited  the  amount  of  the 
damages  assessed  with  tlie  sheriff.  Peterson 
V.  Ferrehy,  30  hnua  327. — Quol'i'D  IN  Cen- 
tral IJranch  U.  F.  K.  Co.  v.  Atchison,  T.  cS: 
S.  F.  R.  Co.,  28  Kan.  453. 

157.  Kxteiision  or  tiian^e  of  u.se — 
Additional  luirden. — Where  a  company 
has  previously  acquired  the  right  to  lay  a 
track,  merely  re-laying  it  after  it  has  par- 
tially fallen  into  decay  is  not  a  taking  of 
the  property  within  the  meaning  of  the 
state  constitution  providing  compensation 
where  private  property  is  taken  for  public 
use.  Hents  v.  Long  Island  R.  Co.,  13  Parb. 
{N.   l'.)646. 

A  use  beyond  the  purpose  of  a  first  con- 
demnation of  land  by  right  of  eminent  do- 
main cannot  be  included  in  the  first  use  if 
not  authorized  by  law  to  be  sn  included, 
and  such  use  creates  a  new  servitude  if  it 
casts  on  the  land  already  condemned  an 
additional  burden.  If  such  second  use 
affects  the  value  of  said  land  to  an  extent 
to  which  it  was  not  affected  by  the  original 
taking,  then  it  subjects  the  land  to  a  new 
servitude,  and  there  is  a  taking  of  private 
prf)perty  which  has  not  been  paid  for. 
Payne  v.  Kansas  &>  A.  V.  R.  Co.,  47  Am.  &* 
Etig.  R.  Cas.  228,  46  Fed.  Rep.  546. 

Building  another  railroad  cm  a  portion  of 
the  unused  right  of  way  of  a  railroad  com- 
pany, which  it  has  acquired  by  purchase, 
creates  an  additional  servitude  upon  the 
easement,  and  the  consent  of  the  owner  of 
the  land  must  first  be  ol)taincd,  and  com- 
pensation made  to  him  for  the  damage,  al- 
though the  company  to  which  the  right  of 
way  was  originally  conveyed  has  transferred 
a  part  of  it  to  the  company  building  the  ad- 
ditional road.  The  owner  of  the  fee  may 
enjoin  the  second  comjiany  from  building 
its  road  until  compensation  has  been  made. 
Ft.  Worth  i5-»  R.  G.  R.  Co.  v.  Jennings,  46 
Am.  &'  Eng.  R.  Cas.  574,  76  Tex.  373,  13  S. 
W.  Rep.  270,  8Z,  R.  A.  180. 

A  landowner  executed  a  deed  to  certain 
lands,  to  the  R.  V.  R.  Co.,  of  one  hundred 
feet  in  width  for  right  of  way  to  said  rail- 
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road  company,  "  its  successors  and  assigns, 
for  right  of  way  and  for  operating  its  rail- 
road only."  An  assignee  of  the  original 
grantee  conveyed  to  another  railway  com- 
pany forty-two  and  one  half  feet  of  its  right 
of  way  across  the  plaintiff's  land,  thus  mak- 
ing two  roads  upon  such  right  of  way. 
Held,  that  the  second  railway  was  an  addi- 
tional burden  on  the  land,  and  plaintiti  is 
entitled  to  recover.  Blakcly  v.  Clticiv^o,  K. 
&•  N.  R.  Co.,  SI  Am.  &•  Eng.  />'.  Las.  368, 
34  A'fl).  284,  51  ^V.  IV.  Rep.  767. — Rkvikw- 
iNfJ  Vermilya  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  66  Iowa  606,  24  N.  W.  Rep.  234  ;  Piatt 
7/.  Pennsylvania  Co.,  43  Ohio  St.  228,  i  N. 
E.  Rep.  420;  Donisihorpe  v.  Fremont,  E. 
&  M.  V.   R.  Co.,  30  Neb.  142. 

158.  Obedience  to  police  rej^iilu- 
tioii.  —  Uncompensated  obedience  to  a 
regulation  enacted  for  the  public  safety,  un- 
der the  police  power  of  the  slate,  is  not  a 
taking  or  damaging  without  just  compensa- 
tion of  private  property,  or  of  private  prop- 
erty affected  with  a  public  interest.  Chi- 
ca:;o  <&*  A\  IV.  R.  Co.  v.  C/iicago,  50  ylm.  &• 
Eng.  R.  Cas.  150,  140  ///.  309,  29  A'.  E.  Rep. 
1 109. 

159.  Mere  trespasses.*— After  the  dis- 
continuance of  condemnation  proceedings 
a  railroad  track  was  laid  so  that  the  eaves 
of  a  passing  car  would  extend  a  few  inches 
over  the  land  in  question,  but  as  soon  as 
this  was  discovered  the  track  was  removed. 
Held,  that  this  being  an  unintentional  en- 
croachment, was  a  mere  trespass  and  not  a 
taking  of  the  land.  Morris  v.  IVisconsin 
Midland  R.  Co.,  82  Wis.  541,  52  .V.  IV. 
Rep.  758. 

2.  Streets  and  H/g/iways.j 

100.  Construction  of  railway  on 
street,  wlien  a  "talviuij:"  of  abnt- 
tiiiff  owner's  propei-ty.  — A  franchise  to 
use  i;ind  for  a  right  of  way  is  in  its  very 
nature  c.Kclnsive,  so  that  the  privileges  and 
powers  {..ranted  in  respect  to  its  use  may  be 
fully  excrcisefl ;  and  flispossession  of  any 
portion  of  the  property  subject  to  tiie  use 
of  a  franchise  in  actual  use  is  'antamount, 
in  its  legal  effect,  to  the  taking  of  the  fran- 
chise pro  tanto.  Fidelity  T.  &^  S.  I'.  Co.  v. 
Mobile  St.  R.  Co..  53  Fed.  Rep.  6S7. 

Constructing  and   operating    a    railroad 

*  Unintentional  trespass,   sec  51  Am.  &  Eng. 
R.  Cas.  608,  afisti: 
t  See   also  Ei.EVATKD  Railways  ;    Stkeets 

AND  H  ion  WAYS. 


upon  a  public  street  or  highway  is,  as  to  the 
owner  of  the  fee  of  tiie  street,  a  taking  of 
private  property  for  public  use,  and  it  can- 
not be  done  without  his  consent,  except  upon 
compensation  first  made  or  secured.  Gray 
v.  First  Div.  St.  P.  &*  P.  R.  Co.,  13  Minn. 
315  {Gil.  289).— Rkfkkrku  to  in  Greve  v. 
First  Div.  St.  l^  &  P.  R.  Co.,  26  Minn.  66. 

The  owner  of  a  lot  abutting  on  a  public 
street  in  a  city  has,  as  appurtenant  to  the 
lot  and  independent  of  the  ownership  of 
the  fee  of  the  street,  an  easement  in  the 
street  to  the  full  widtii  thereof,  in  front  of 
the  lot,  for  admission  of  light  and  air  to  his 
lot,  which  easement  is  subordinate  only  to 
the  public  right  in  the  street.  Depriving 
him  of,  or  materially  interfering  with,  his 
enjoyment  of  the  easement,  for  any  public 
use  not  a  proper  street  use,  is  a  taking  of 
his  property  for  public  use  within  the  mean- 
ing of  the  constitution.  Adams  v.  Chicago, 
B.  6-  N.  R.  Co.,  36  Am.  &^  Eng.  R.  Cas.  7, 
39  Minn.  286,  39  X.  \V.  Rep.  629,  1  L.  R.  A. 
493,  38  .-//(J.  Z.  7.388. 

lOl. wlien  not  a  "taking"  of 

such  p'l'operty.— The  appropriation  of  a 
public  street  to  the  use  of  a  railroad  is  not 
a  taking  of  the  private  property  of  the  own- 
ers of  adjoining  lots  within  the  meaning  of 
the  statute.  The  action  must  be  one  for 
damages  for  an  injury  as  at  common  law,  if 
one  lies  at  all.  A'ew  Albany  &*  S.  R.  Co.  v. 
O' Daily,  12  hid.  551.  i\\~7v  Albany  «S^  .S'.  A". 
Co.  V.  O' Daily,  13  Ind.  353. — OvKRRULKD 
IN  Cox  V.  Louisville.  N.  A.  &  C.  R.  Co.,  48 
Ind.  178. —  Faust  v.  Passenger  R.  Co.,  3 
P/iila.  (Pa.)  164.— Quoting  Case  of  Phila- 
delphia &  T.  R.  Co.,  6  Whart.  (Pa.)  25; 
Monongahela  Nav.  Co.  ?'.  Coons,  6  Watts 
&  S.  (Pa.)  loi.— A'rt*/  Mixieaii  R.  Co.  v. 
Hendricks,  {X.  Mex.)  30  Pac.  Rep.  901. 

The  depreciation  of  the  property  of  an 
abutting  owner  on  a  street  in  consetjuenre 
of  the  construction  of  a  railroad  along  the 
street  which  in  no  way  interferes  with  ac- 
cess to  the  property  is  not  such  taking  of 
private  property  for  public  use  as  is  for- 
bidden by  section  40  of  article  3  of  the  Md. 
Const.,  except  U|)on  payment  of  just  com- 
pensation being  first  made.  O'lhien  v. 
Baltimore  Helt  R.  Co.,  50  y/w.  &^  Eng.  R. 
Cas.  194,  74  Md.  363,  22  Atl.  Rep.  141. — 
APrROViNt;  Grand  Rapids  &  I.  R.  Co.  v. 
Heiscl,  38  Mi<h.  62.  yi;oriNG  New  York 
El.  R.  Co.  T'.  Fifth  Nat.  Rank,  135  U.S.  440. 

The  easement  of  the  highway  is  in  the 
public,  although  the  fee  is  technically  in  the 
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adjacent  owner.  It  is  the  easement  only 
which  is  appropriated,  and  no  right  or 
title  of  the  owner  interfered  with.  If  the 
legislature  authorizes  the  company  to  take 
the  highway  and  appropriate  it  to  its  own 
use  by  destroying  ihe  ordin;iry  and  legal 
right  of  the  public  to  use  it  as  a  highway, 
tlien  compensation  must  be  provided ;  be- 
cause when  the  riglits  of  the  public  in  it 
cease,  then  the  use  of  it  reverts  to  the  per- 
son who  iiolds  the  fee  in  liie  land.  Then 
the  legislature  authorizes  lo  be  laUcii  some- 
thing wiiich  belongs  to  the  lanrlowner,  to 
wit,  the  use  of  the  land.  JMorris  &>  E.  R. 
Co.  V.  Mayor,  etc.,  of  NrMark,  lo  N.  J.  Eg. 
352. — ArrKoviNU  Williams  v.   New   York 

C.  R.  Co.,  18  Barb.  (N.  Y.)  222.— Dlstin- 
oui-SHEi)  IN    Kucheman  v.  Chicago,  C.  & 

D.  R.  Co.,  46  Iowa  366.  Followed  in 
Hinchman  v.  Paterson  Horse  R.  Co.,  17  N. 
J.  Eq.  75- 

Tlie  fee  to  the  streets  in  New  York  city 
acquired  under  tlie  act  of  181 3,  §  18,  is  held 
in  trust  by  the  people  of  the  state,  and  not 
as  municipal  property.  Being  so  held,  the 
legislature  may  appropriate  it  to  public  use 
without  its  being  a  taking  of  private  prop- 
erty for  public  use,  so  as  to  require  compen- 
sation to  the  city.  People  v.  Kerr,  27  ^V.  Y. 
1 88,  25  Ho^v.  Pr.  258;  affirming  37  Barb. 
357.— Commenting  on  Williams  v.  New 
York  C.  R.  Co.,  16  N.  Y.  in.  Distin- 
OUISHINO  Davis  t/.  Mayor,  etc.,  of  N.  Y.,  14 
N.  Y.  506 ;  Carpenter  v.  Oswego  &  S.  R. 
Co.,  24  N.  Y.  655;  Mahon  v.  New  York  C. 
R.  Co.,  24  N.  Y.  658 ;  Wager  v.  Troy  Union 
R.  Co.,  25  N.  Y.  526.— Distinguished  in 
Portland  &  W.  V.  R.  Co.  v.  Portland.  27 
Am.  &  Eng.  R.  Cas.  353,  14  Oieg.  188. 
Followed  in  Haight  v.  New  York  El.  R. 
Co.,  49  How.  Pr.  20. 

A  duly  incorporated  railway  company, 
having  authority  from  the  state  to  lay  its 
track  and  operate  its  road  through  and 
upon  tiie  surface  of  a  city  street,  under  the 
])rotection  of  a  license  from  the  city,  in 
doini;  this  takes  no  property  of  one  who 
owns  land  adjoinitig  the  street,  but  bounded 
by  its  e.xterior  line.  The  company,  there- 
fore, is  not  liable  to  such  owtier  for  any 
consequential  damages  to  his  adjoining 
property  arising  from  a  reasonable  use  of 
the  street  for  railroad  purposes,  without 
substantially  changing  its  grade,  and  which 
is  not  exclusive  in  its  nature,  but  leaves  the 
passage  across  and  through  the  street  free 
and  unobstructed  for  the  public  use.    There 


is  no  diflerence  in  this  respect  between  a 
railroad  operated  by  horse  power  and  one 
operated  by  steam.  Fobes  v.  A'o»ie,  W.  &• 
O.  R.  Co.,  43  Am.  &^  Eng.  R.  Cas.  137,  121 
N.  Y.  505,  24  N.  E.  Rep.  919,  31  N.  Y.  S.  R. 
828,  8  L.  R.  A.  453,  42  Alb.  L.  /.  147;  re- 
versing 50  Hun  603,  w^-w.^Ari-KovKD  in 
Lamm  7'.  Chicago,  St.  P..  M.  cS:  O.  R.  Co.,  45 
Minn.  71.  Distinguished  in  Abcndroth 
V.  Manhattan  R.  Co.,  122  N.  Y.  i;  Rein- 
ing V.  New  York,  L.  &  W.  R.  Co.,  128  N.  Y. 
157;  Egerer  v.  New  York  C.  &  H.  K.  R. 
Co.,  130  N.  Y.  108;  American  Bank  Note 
Co.  V.  New  York  El.  R.  Co.,  27  J.  &  S.  175. 
Followed  in  Reining  7/.  New  York,  L.  \' 
W.  R.  Co.,  40  N.  Y.  S.  R.  392.  OuoTKi) 
IN  Abcndroth  v.  New  York  El.  R.  Co.,  33 
N.  Y.  S.  R.  475 ;  Jeaume  v.  New  York,  L.  & 
W.  R.  Co.,  35  N.  Y.   S.  R.    674,  13  N.   Y. 

Supp.    249.      RECON'CILED   and  EXI'I.AINFI) 

IN  Sperb  7/.  Metropolitan  El.  R.  Co.,  137 
N.  Y.  155,  so  N.  Y.  S.  R.  204,  32  N.  E.  Rep. 
1050.  ReviI':wed  IN  Sperb  v.  Metropolitan 
El.  R.  Co.,  41  N.  Y.  S.  R.  155,  61  Hun  539, 
16  N.  Y.  Supp.  392. 

The  construction  of  an  elevated  railroad 
in  a  street  where  a  surface  road  already  ex- 
ists is  not  a  taking  of  the  private  propertv 
of  the  latter,  within  the  constitutional  pro- 
vision, where  only  a  part  of  the  street  is 
taken  which  has  not  been  appropriated  by 
the  surface  road,  and  where  the  construc- 
tion and  operation  of  the  elevated  road  will 
not  materially  interfere  with  the  use  of  the 
portion  of  the  street  appropriated  by  the 
other.  Si.vth  Ave.  R.  Co.  v.  Gilbert  El.  R. 
Co.,  1 1  /.  «S-  S.  {N.  Y.)  292,  3  Abb.  N.  Cas. 
372  ;  reversing  9/.  <S>»  S.  489. 

102.  Additional  sfrvitiidc  iiiiist  bo 
coiiipciisatcd  for. — The  fact  that  a  rail- 
road company  is  authorized  bylawtoacqiiire 
the  roadbed  of  a  turnpike  and  lay  its  track 
thereon,  will  not  prevent  the  owners  of  the 
soil  from  recovering  damages  where  the  rail- 
road is  laid  without  the  payment  of  compen- 
sation to  such  owners.  Mahon  v.  A'eiu  )  'ork 
C.  R.  Co.,2\N.  Y.  658.— Following  Davis 
V.  Mayor,  etc.,  of  N.  Y.,  14  N.  Y.  526;  Will- 
iams V.  New  York  C.  R.  Co.,  16  N.  Y.  97. — 
Approved  in  Hinchman  ?'.  Paterson  Horse 
R.  Co.,  17  N.  J.Eq.  75.  Criticised  in  Plate 
V.  New  York  C.  R.  Co.,  37  N.  Y.  472.  Dis- 
tinguished IN  People  V.  Kerr,  27  N.  Y. 
188,  25  How.  Pr.  258.  Followed  in  Wager 
V.  Troy  Union  R,  Co,,  25  N.  Y.  526;  Ulinc 
V.  Nfw  York  C.  &  H.  R.  R.  Co.,  23  Am.  & 
Eng.  R.  Cas. 3,  loi  N.  Y.  98,  4  N.  E.  Rep.  536. 
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Reviewed  in  Henderson  v.  New  York  C. 
K.  Co.,  78  N.  Y.  423. 

As  against  the  owner,  neither  an  act  of 
CDiigress  nor  of  the  legislature,  nor  a  city 
oidiiiaiice  sanctioned  by  a  vole  of  the 
elu'Ctors,  can  subject  the  land  to  any  ad- 
diuuiKil  servitude  without  compensation, 
Hiiniiigton  v.  St.  Paul  Sf  S.  C.  R.  Co.,  17 
Miiui.  215  (o7/.  1S8),  4  Am.  Ry.  Rip.  216,  8 
.////  Ky.  Rep.  247.— FoLi.uWEU  IN  Adams 
V.  Hastings  &  D.  R.  Co.,  18  Minn.  2C0  (Gil. 
23O). 

\iV,\.  What  oliniiK'e  of  use  eoiistl- 
tiitos  ail  additional  servitude.— The 
location  and  construction  of  a  railroad  upon 
a  public  highway  imposes  a  new  servitude 
upon  the  land,  and  entitles  the  owner  of  the 
fee  to  com  pensation.  I  inlay  v.  Union  liranch 
R.  Co.,  26  Conn.  249.— Distinguished  in 
Elliott  V.  Fair  Haven  &  \V.  R.  Co.,  32  Conn. 
579;  New  York  &  N.  E.  R.  Co.  ?'.  Com- 
ijtock,  60  Conn.  200. —  Wilh'ants  v.  x\'ew 
YorJ:  C.  R.  Co.,  16  A^  1 '.  97;  rrotrsing  1 8 Barb. 
222. — Quoting  Springfield  v.  Connecticut 
River  K.  Co., 4  Cush.  (Mass.)  63.— Al'l'LlKU 
IN  Shepard  v.  Manhattan  R.  Co.,  117  N.  Y. 
442;  |ohnsont'.  Rochester,  13  Hun  285.  Al'- 
I'RuvEU  IN  United  States  v.  Illinois  C.  R. 
Co.,  2  liiss.  (U.  S.)  174;  Ford  v.  Chicago  &  N. 
W.  R.  Co.,  14  Wis.  609.  Cdm.mkn  lEi)  on  in 
People  f.  Kerr,  27  N.  Y.  18S,  25  How.  Pr. 
258.  Ukstinguishei)  in  Kcllingcr?/.  Forty- 
second  St.  &  G.  S.  F.  R.  Co.,  50  N.  Y.  206; 
Troy  &  B.  R.  Co.  v.  Boston,  II.  T.  &  W.  R. 
Co.,  7  .Am.  &  Fug.  R.  Cas.  49,  86  N.  Y.  107 ; 
Fobes  V.  Rome.  VV.  &  O.  R.  Co.,  43  Am.  & 
Eng.  R.  Cas.  137,  121  N.  Y.  505,  24  N.  E. 
Rup.  919.  31  N.  Y.  S.  R.  828,  8  L.  F^.  A.  453. 
42  .Alb.  L.  J.  147;  Brooklyn  C.  &  J.  R.  Co. 
V.  Brooklyn  C.  R.  Co.,  33  Barb,  420.  Ex- 
I'L.MNED  IN  Milburn  v.  Cedar  Rapids,  12 
Iowa  246.  Foi.i.dWED  IN  Kucheman  v.  Chi- 
cai;o,  C.  &  D.  R.  Co.,  46  Iowa  366  ;  Hastings 
\  (i.  I.  R.  Co.  V.  Ingalls,  20  .-\m.  &  Eng.  R. 
Las.  60, 1 5  Neb.  123 ;  Malion  v.  New  York  C. 
K.  Co.,  24  N.  Y.  658  ;  Wager  v.  Troy  Union 
R.  Co.,  25  N.  Y.  526.  QuiriED  IN  Reichert 
V.  St.  Louis  &  S.  F.  R.  Co.,  51  Ark.  491; 
Hincliman  v.  Paters:)n  Horse  R.Co.,  17  N.  J. 
Eq.  75;  Milhau  v.  Sharp,  27  N.  Y.  611; 
Glover  v.  Manhattan  R.  Co.,  66  How. 
Pr.  77.  Referred  to  in  Story  v.  New 
York  El.  R.  Co..  90  N.  Y.  122,  11  Abb.  N. 
Cas.  236.  Reviewed  in  Cox  v.  Louisville, 
N.  A.  &  C.  R.  Co.,  48  I  lid.  178;  Craig  v. 
Rochester  City  &  B.  R.  Co.,  39  N.  Y.  404  ; 
'^Lining  V.  New  York,  L.  &  W.  R.  Co.,  40 


N.  Y.  S.  R.  yiZ.~Wead\.  St.Johnsbury  &* 
L.  C.  R.  Co.,  64  Vt.  52,  24  Ail.  Rcp.iHiX. 
Buchncr  v.  Chicago,  M.  is^  A'.  //'.  R.  Co.,  14 
Am.  <S>«  Eng.  R.  Cas.  447,60  II 'is.  264,  19  A. 
IV.  Rip.  56. 

And  if  the  road  be  constructed  without 
acquiring  the  title,  or  the  consent  of  such 
owners,  it  is  a  continuing  trespass,  and  the 
land  where  it  is  laid  may  be  recovered  in 
ejectment,  subject  U>  the  highway  easement. 
Wager  v.  Troy  Union  R.  Co.,  25  A'.  1'.  526. 
— Fui, LOWING  Williams  v.  New  York  C.  R. 
Co.,  16  N.  Y.  97;  Carpenter  v.  Oswej^o  «& 
S.  R.  Co..  24  N.  Y.  655;  Mahon  t'.'Xew 
York  C.  R.  Co.,  24  N.  Y.  65S. — Uis.m'I'Kovkd 
I.N  Hinchman  v.  Patcrson  Ilorst;  R.  Co.,  17 
N.  J.  Eq.  75.  Di-sriNGuisiiED  in  People  v. 
Kerr.  27  N.  Y.  188,  25  How.  Pr.  258;  Troy 

6  B.  R.  Co.  V.  Boston,  H.  T.  &  W.  R.  Co.. 

7  Am.  &  Eng.  R.  Cas.  49,  86  N.  Y.  107; 
Fobes  V.  Rome,  W.  &  ().  R.  Co.,  43  Ain.iS: 
Eng.  R.  Cas.  137,  121  N.  Y.  505,  24  N.  E, 
Rep.  919,  31  N.  Y.  S.  R.  S28,  8  L.  R.  A.  453, 
42  Alb.  L.  J.  147.  Followed  in  Lozier 
V.  New  York  C.  R.  Co..  42  Barb.  465. 
Quoted  in  Reichert  v.  St.  Louis  &  S.  F, 
R.  Co.,  51  Ark.  491  ;  Stewart  v.  Metropolitan 
El.  R.  Co.,  -4  J.  &  S.  (N.  Y.)  377. 

The  use  of  the  land  for  a  railroad  is 
totally  dilTerent  from  that  public  right  of 
passage  for  which  highways  are  designed. 
Mahon  v.  AVw  York  C.  R.  Co.,  24  A'.  ]'.  658. 

A  regular  steam  railroad  in  a  street,  over 
which  freigiit  and  passengers  are  hauled  in 
trains,  is  an  extra  burden  on  the  street,  and 
is  a  taking  in  contemplation  of  law  of  the 
abutting  property  owner's  easement  in  the 
same,  the  value  of  the  same  being  projior- 
tional  to  the  amount  of  the  easement  taken 
or  destroyed.  Streyer  v.  Georgia  Southern 
<r~  F.  R.  Co.,  51  Am.  (S^  Eng.  R.  Cas.  638, 
90  Ga.  56,  1 5  .S'.  E.  Rep.  637. 

If  the  additional  use  songlit  to  be  fastened 
on  the  land  of  jilaintilTs  by  the  construction 
of  a  wagon  and  footway  bridge  by  defend- 
ant necessarily  injures  its  value  as  a  ferry 
landing,  then  there  is,  for  this  reason,  an 
additional  servitude  cast  on  the  land,  for 
which  plaintitis  are  entitled  to  additional 
pay.  Payne  v.  Kansas  &^  A.  V.  R.  Co.,  47 
Am.  &>  Eng.  R.  Cas.  228,  46  Fed.  Rep.  546. 
— Quoting  Northern  Pac.  R.  Co.  v.  St. 
Paul.  M.  &  M.  R.  Co.,  i  McCrary  (U.  S.) 
302,  3  Fed.  Rep.  702. 

The  placing  of  telephone  poles  along  a 
liighway  imposes  an  additional  servitude 
upon  the  land  and  entitles  tlie  owner  of  the 
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fee  to  compensation.     Ju'/s  v.  Aiiu-ricait  T. 

6^  y.  c't>.,  65  y//c«  516, 20  A',  y.  Supp.  600. 

A  turnpike  was  laid  out  over  land  and 
the  dainaj^es  assessed  and  paid.  After- 
ward, under  an  act  of  tiie  legislature,  the 
turnpitce  was  sold  t<j  a  railnjad  company, 
Willi  privilc},fc  of  layinj^  a  track  tliercon. 
Held,  iliat  tlie  landowners  might  claim  dam- 
ages from  the  railroad  com]),iiiy,  though  no 
more  land  was  taken.  MiJJUii  v.  llarris- 
iiinx,  J',  il/.  &^  L.  R.  Co.,  16  J\i.  St.  uS2.— 
FoLLoWKl)  i.N  Rcitenbaugh  v.  Chester  Val- 
ley R.  Co.,  21  Pa.  St.  100. 

A  dummy  railroad  constructed  by  author- 
ity upon  a  public  road  or  street,  and  oper- 
ated fur  the  transportation  of  passengers 
oidv,  by  means  of  a  steam  engine  and 
coaches,  constitutes  an  additional  burden 
ujjon  the  ultimate  fee  in  the  road  or  street 
for  which  the  owner  of  that  fee  is  entitled 
to  compensation  for  taking  of  his  property 
for  public  use.  East  End  St.  A'.  Co.  v. 
J)i))'/<;  88  Ttn/i.  747,  9  Z.  /i'.  A.  100,  13  S. 
ir.  Ktp.  936.— Disapproving  Newell  v. 
Minneapolis,  L.  &  M.  R.  Co.,  35  Minn.  112. 
DisriNGUisHiNG  Iron  Mt.  R.  Co.  v.  Bing- 
ham, 87  Tenn.  522;  Smith  7/.  East  End  St. 
K.  Co.,  87  Tenn.  633. 

104.  Sviiat  ciiaiig;c  of  U8e  is  not  an 
ntlditioiiiil  biirtlcii.— The  fact  that  a 
railroail  is  laid  upon  a  turnpike  road  in  such 
a  manner  as  to  leave  abundant  room  for 
persons  who  travel  thereon,  by  vehicle  or 
otherwise,  is  but  a  modification  of  the 
former  use  10  which  the  land  was  devoted, 
and  is  not  a  new  use  so  as  to  entitle  the 
landowners  to  additional  compensation. 
J\tiduord  V.  Baltimore,  C.  &•  E.  M.  Pass. 
K.  Co.,  34i1/rt'.  463. 

A  statute  authorizing  a  railroad  company 
to  lay  its  track  on  a  turnpike  road  does 
not  create  a  new  servitude  upon  the  land, 
so  as  to  entitle  the  owners  of  the  fee  to  ad- 
ditional damages,  where  they  have  already 
received  compensation  for  the  taking  of  the 
land  for  the  purposes  of  the  turni)ike.  Pcd- 
dicord  V.  lialthnorc,  C.  iS-  E.  M.  Pass.  A\ 
Co..  34  A/d.  463. 

Where  a  turnpike  company  in  acquiring 
lands  for  the  purpose  of  its  road  has  paid 
damages  for  the  right  of  way,  and  a  railroad 
is  afterward  authorized  to  be  laid  on  the 
turnpike,  the  owners  of  the  adjoining  lands 
are  not  entitled  to  additional  compensation 
because  the  railroad  company  changes  the 
grade  of  the  turnpike,  but  to  a  grade  which 
the  turnpike  company  was  authorized  to 


make.  Pcddicord  v.  Baltimore,  C.  &*  E. 
J/.  Pass.  K.  Co.,  34  Aid.  463. 

Where  a  company,  by  wrongfully  con- 
structing its  railroad,  and  running  its  en- 
gines and  cars  thereon,  acquires  no  right  so 
to  do  as  against  the  plaintiff,  an  abutting 
owner,  it  does  not  impose  upon  the  street 
the  additional  servitude  of  its  road,  and 
plaintilT  therefore  cannot  recover  for  any 
depreciation  in  the  value  of  his  property 
which  would  result  from  subjecting  said 
street  to  such  additional  servitude.  Adams 
V.  Hastings  <S-Z).  P.  Co.,  iS  A/ inn.  260  (Gil. 
236). 

Tlie  laying  of  a  railroad  track  in  the 
street  on  grade,  under  municipal  authority, 
and  operating  a  road  in  a  usual  mode,  is 
not  a  new  public  use  for  which  compensa- 
tion may  be  demanded  by  the  abutting 
owner.  CJaus  v.  St.  Louis,  A'.  &*  N.  W.  A'. 
Co..  113  A/o.  308,  20  S.  IV.  Pep.  658.— Fol- 
lowing Lackland  v.  North  Mo.  R.  Co.,  31 
Mo.  183  ;  Smith  v.  Kansas  City,  St.  J.  &  C. 

B.  R.  Co.,  98  Mo.  24;  Rude  v.  St.  Louis,  93 
Mo.  408.  Quoting  Porter  v.  North  Mo. 
R.  Co.,  33  Mo.  128;  Cross  z/.  St.  Louis,  K. 

C.  &  N.  R.  Co.,  77  Mo.  321  ;  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  V.  St.  Joseph  Terminal 
R.  Co.,  97  Mo.  469. 

Such  user  was  merely  the  exercise  of  a 
right  which  had  resided  in  the  public  since 
the  dedication  of  the  land  to  public  use. 
Gaiis  V.  St.  Louis,  A'.  &•  N.  IV.  P.  Co.,  1 13 
AIo.  308,  20  S.  W.  Pep.  658. 

1((5.  I) II i hi i lit;  oiiibaiikiiioiits  mid 
ci*ossiiij;.s.  —  Plaintiff  sued  to  recover 
damages  by  reason  of  embankments  in  the 
street  in  front  of  his  house,  erected  in  mak- 
ing approaches  to  a  bridge  constructed  by 
defendant  company.  Held,  that  the  injury 
to  his  property  did  not  constitute  a  taking 
of  land  for  public  use  within  the  mean- 
ing of  the  constitution  ;  but  it  was  withina 
provision  of  the  company's  charter,  rc<|uir- 
ing  it,  upon  crossing  any  highway,  to  restore 
it  to  its  former  state,  or  in  a  sufri(;ient  man- 
ner not  to  impair  its  usefulness.  Burritt  v. 
Neiv  Haven,  \z  Conn.  174. 

Acting  by  permission  of  the  common 
council  of  a  city,  the  defendant  comi)any 
constructed  its  railroad  in  the  street  in 
front  of  the  plaintiff's  premises,  and  in 
doing  so  erected  retaining  nails  in  the 
street  three  feet  high  in  fiotit  of  the  plain- 
tiff's premises,  and  nine  feet  from  the  curb- 
stone, and  made  an  embankment  on  which 
the  tracks  were  laid.    Held,  that  this  was 
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not  merely  a  change   of  the  grade  of  the 
street,  as  was  authorized  by  the  company's 
cliarter,  but  was  a  permanent  appropriation 
of  tlie  street,  and  entitled  plaintiff  to  dam- 
aii[es  for  the  appropriation  of  his  easement 
of    access    in    the   street.     Icauvie  v.   New 
York,  L.  6:^  IV.   A\  Co..  35  jV.  )'.  S.  K.  674, 
13   -V.  J'.   Sii/>f>.    249;    ajjiriiud  ^?)   12S  N. 
y.  623,  mew.,  40  X.  Y.  S.  R.  401.-  Quoting 
Fobest/.  Rome,  \V.  &  O.  R.  Co.,  121  N.  Y. 
505,  31   N.  Y.  S.  R.  82S;  Lahr?'.  Metropol- 
itan El.  R.  Co.,  104  N.  Y.  268,  4  N.  Y.  S.  R. 
340;  Ottcnot  V.  New  York,  L.  &  VV,  R.  Co., 
28  N.  Y.  S.  R.  483.     Rkviewing  Story  v. 
New  York  EI.  R.  Co.,  90  N.  Y.  122. 

l(«t.  Erection  of  platforms  niul 
depots,  and  approaelivH  thereto.  — 
Erecting  a  platform  or  depot  for  passengers 
in  the  street  in  front  of  plaintiff's  lot  is 
clearly  a  taking  of  the  property  occupied, 
and  taking  it  for  another  and  different  pur- 
pose from  that  for  which  it  was  taken  when 
a  street  was  laid  out  over  it.  The  use  pro- 
posed is  entirely  inconsistent  with  the  use 
of  it  as  a  highway  for  foot  passengers, 
horses,  or  carriages,  and  may  be  enjoined 
by  the  abutting  lot  owner.  Highee  v.  Cam- 
den &>  A.  R.  Co.,  19  A^.  /.  Eq.  276. 

When  a  company,  without  objection  of 
the  mimicipal  authorities,  makes  a  fill  ujjon 
a  public  highway,  not  for  the  purpose  of 
supporting  its  roadbed,  but  to  enable  the 
public  to  have  access  to  its  station,  no  ad- 
ditional burden  is  thereby  imposed  and  no 
damages  ran  be  recovered  by  the  owner  of 
the  fee.  U'ead  v.  St.  Jolmslmry  &*  L.  C.  R. 
Co..  64  I't.  52,  24  y//A  A',-/).  361. 

1(17.  liii.vin;;  additional  traelis.  — 
Where  a  road  is  located  u[)on  a  street,  in- 
strimiems  of  appropriation  filed,  and  dam- 
ai^'os  assessed  for  injury  to  the  abutting  lot 
owner,  and  paid  and  accepted  by  him,  there 
cannot  be  a  recovery  of  damages  by  reason 
of  tiie  location  of  a  side  track  or  switch,  on 
tin-  groiiiKJ  of  its  being  an  additional  bur- 
den not  included  in  the  original  ap|)ropri- 
ation.  ]\'/iife  v.  C/i/c\tiro,  .SV.  /,.  ^?-..  /'.  R. 
C<'..  43  ///;/.  ilij  £'{!,•'.  R.  G/.v.  156,  122  //id. 
317.  23  A'.  /•;.  Re/>.  782,  7  /.    R.  A.  257. 

A  street  railway  company  sued  a  cable 
company  for  damages  for  paralleling  its 
track  in  places  and  crossing  it  at  others, 
ntidor  a  provision  of  Nebraska  constitution 
01  1875,  |iro\'ifling  that  "the  property  of  no 
person  shall  be  taken  or  damaged  for  pub- 
lic use  witho'it  just  compensation."  f/eld, 
that  the  company  could  not  recover  dam- 
4  n.  R.  D.— 29. 


ages  resulting  from  a  mere  matter  of  com- 
petition in  business,  or  from  the  fact  that 
the  cable  road  offered  better  facilities  for 
travel,  and  therefore  attracted  passengers 
from  the  other  road,  neither  could  it  recover 
from  the  mere  fact  of  its  road  being  crossed  ; 
but  it  appeared  that  at  these  crossings  tiie 
cable  cars  ran  between  the  street-cars  and 
the  sidewalk,  and  rendered  it  inconvenient 
for  passengers  to  get  on  the  street-cars,  and 
for  a  loss  resulting  from  this  cause  damages 
might  be  recovered.  Omaha  Horse  R.  Co. 
V.  Cable  Tram-Way  Co.,  32  Fed.  Rep.  727. 

3.  Waters. 

108.  Kiparian  rights,  -renerallj-.— 

The  jK'rson  entitled  to  thi'  exclusive  right 
to  (xissess  and  use  land  abutting  on  a  na\  i- 
gabio  lake  or  river  is  also,  though  he  does 
not  own  the  fee,  entitled  to  enjoy  the  ripa- 
rian rights  incident  to  the  land.  And  so, 
where  a  railroad  company  procured  to  be 
condemned  for  its  use  land  abutting  on  the 
b.ay  of  St.  Louis,  it  acquired  the  riparian 
rigiits  belonging  to  it,  although  the  petition 
for  conc'emnation  made  no  express  mention 
of  such  rights.  Hati/ordv.  St.  Paul  &*  I>. 
R.  Co.,  39  ./w.  &»  Eng.  R.  Cas.  25,  44  Am. 
&^  Eiig.  R.  Cas.  205,  43  Minn.  104,  42  A'.  W. 
Rep.  596,  44  iV.  W.  Rep.  1144.  — Foi.I.owki) 
IN  Duliith  V.  St.  Paul  &  D.  R.  Co.,  49  Minn. 
201. 

W' here  the  value  of  a  wharf  is  impaired 
by  the  construction  of  a  railroad  across  the 
flats  below  it,  the  owner  is  entitled  to  re- 
Cf)ver  of  the  i)roprietf)rs  of  the  railroad  the 
damages  thus  sustained  by  him.  Aslihy  v. 
Eastern  R.  Co.,  5  Mete.  (Mass.)  36S. 

I<tl>.  Naviffable  rivers.—  Under  the 
Iowa  Revision  of  1880,  ?  1328,  a  railroad 
company  could  appropriate  for  a  roaflbcd, 
without  payment  of  damages,  so  much  of 
the  bed  of  a  navig.able  stream  as  was  re- 
quired for  its  necessary  use  and  conven- 
ience ;  and  it  was  entitled  to  hold  and  pos- 
sess, as  against  riparian  owners,  all  the  land 
covered  by  its  embankments.  Chieai^o,  />'. 
6-^  0.  R.  Co.  V.  Porter,  36  Ant.  <5-»  Eng.  R. 
Cas.  405,  72  /07t',r  1  '6.  34  .^'.  W.  Rep.  2S6. 

Where  a  railroad  is  autliorized  l)y  law,  an 
owner  of  lands  bordering  on  a  navigable 
river  where  the  t^des  flow  is  not  entitled  to 
compensation  because  the  road  is  built 
along  tlie  water  between  high  and  low 
water  mark.  Gould  v.  Hudson  River  R.  Co., 
6.  A'.  V.  522;  affirming  12  Rarb.  616. — 
Quoting  Lansing  v.  Smith,  8  Cow.  (N.  Y.) 
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146,  4  Wend.  9.— Appi.iku  in  Corey  ■:•.  Buf- 
falo, C.  &  N.  Y.  R.  Co..  23  Barb.  482; 
Barnes  v.  South  Side  R.  Co.,  2  Abb.  I'r.  N. 
S.  415.  DisAi'i'RovKij  IN  Kane  v.  New 
York  Kl.  R.Co..  125  N.  Y.  iC)4;  Duyckinck  v. 
New  Yurk  E\.  R.  Co.,  3  Silv.  App.  317 ;  Cliap- 
num  V.  (Jshkosli  iV  M.  R.  R.  Co.,  33  Wis. 
629.  DisriNdUiHiiKi)  IN  Eaton  z'.  Boston, 
C.  iS:  M.  R.  Co.,  51  \.  H.  504;  Story  v.  New 
York  El.  R.  Co..  90  N.  Y.  122.  11  Abb.  N. 
Cas.  236;  Runiscy  ?'.  New  York  &  N.  E.  R. 
Co.,  39  /\ni.  iS:  Kn^.  R.  Cas.  34,  114  N.  Y. 
423,  21  N.  E.  Rep.  lof/),  23  N.  Y.  S.  R.  928; 
Wetmore  7'.  Story,  3  Abl).  Pr.  262;  Kane  v. 
Metropolitan  El.  R.  Co.,  34  N.  Y.  S.  R.  876. 
Foi.l.owi'.i)  IN  Tomliii  7'.  Dubuque,  B.  &  M. 
R.  Co.,  32  Iowa  106.  OviiUUUi.KU  in  Ruin- 
sey  V.  New  York  &  N.  E.  R.  Co.,  133  N.  Y. 
79;  Saunders  z'.  New  York  C.  &  VI.  R.  R. 
Co.,  23  N.  Y.  Su|!p.  927.  Rkvieweu  in 
Wetincjrc  t.  Stcjry,  22  Barb.  414. 

PlaintilTs  were  enyaycd  in  sawing  and 
shipping  hinibcr,  and  owned  hinds  fronting 
on  a  navigable  river,  which  they  used  in 
bringing  logs  to  tlieir  mill  and  shipping 
lumber  away.  Defendant  company,  by  per- 
mission of  the  legislature,  in  constructing 
its  road  bridged  the  river,  so  as  to  interfere 
with  plaintitl's  business.  HM,  that  plain- 
tiffs were  entitled  to  damages  for  the  inter- 
ference with  their  riparian  rights.  Chap- 
man V.  Oshkosh  &>  M.  R.  R.  Co.,  33  Wis.  629. 
—  Dis.M'PRoviNG  Gould  7'.  Hudson  River 
R.  Co.,  6  N.  Y.  522;  Tomlin  v.  Dubuque,  B. 
&  M.  R.  Co.,  32  Iowa  106.  Quoting  anu 
APPROVING  Bowman  71.  Watlien,  2  McLean 
(U.  S.)  376.  Reviewing  Buccleuchz/.  Met- 
ropolitan Board  of  Works,  L.  R.  5  H.  L. 
Cas.  418.  —  Followed  in  Delaplaine  v. 
Chicago*  N.W.  R.  Co.. 42  Wis.  214.  »ied- 
rich  V.  Northwestern  Union  R.  Co.,  42  Wis. 
248. 

1 70.  Water  powers  and  noii-navi- 
galile  streams.— Where  authority  is  con- 
ferred upon  a  railroad  company  to  cross 
any  stream  of  water  in  the  line  of  its  road, 
coupled  with  the  dutv  to  restore  the  stream 
so  crossed  to  its  former  state,  or  such  state 
as  not  to  impair  its  usefulness,  this  duty 
applies  to  streams  not  navigable  as  well  as 
to  those  that  are  navigable.  Chicago,  R.  1. 
&^  P.  R.  Co.  v.  Moffilt.  75  ///.  524. 

A  water  power  situated  on  one  of  the 
smaller  streams  of  Pennsylvania  is  such  a 
property  as  a  railroad  company  i<  liable  to 
make  compensation  for,  if  daniaued  by  the 
construction  of  their  road,  akhoiigh   the 


stream  may  have  been  declared  a  public 
highway  by  act  of  assembly.  Barclay  R. 
&"  C.  Co.  v.  I  Hi;  ham,  36  Pa.  Sf.  194. 

171.  FlowliiK  lands.— The  flowing  of 

lands  against  the  owner's  consent,  and 
without  compensation,  is,  in  legal  effect, 
such  a  taking  of  his  property  as  violates 
the  constitutional  provision  prohibiting  the 
taking  of  private  property  without  com- 
jiensation.  Grand  Rapids  Hooming  Co.  v. 
Jarvis,  30  Mich.  308.— Approving  Eat(jn 
V.  Boston,  C.  &  M.  R.  Co..  51  N.  II.  504. 

A  railroad  corp(jration,  claiming  to  act 
under  legislative  authority,  removed  a  nat- 
ural barrier  situated  north  of  E.'s  land, 
which  theretofore  had  com[)letely  protected 
E.'s  mcadtjw  from  the  effects  of  floods  and 
freshets  in  a  neii;liboring  river.  In  conse- 
quence of  this  removal  the  waters  of  the 
river,  in  times  of  fltjods  and  fresliets.  some- 
times flowed  onto  E.'s  land,  carrying  sand, 
gravel,  and  stones  thereon.  Held,  that  this 
was  a  taking  of  E.'s  property  within  the 
meaning  of  the  constitutional  prohibition  ; 
and  that  the  legislature  coidd  x\o\.  authorize 
the  inflictic  .  of  such  an  injury  without 
making  provision  for  compensation.  Katon 
V.  lioston,  C.  &•  M.  R.  Co.,  51  N.  If.  504,  i 
Am.  Ry.  Rep.  44. — Quoting  Cincinnati  & 
S.  G.  A.  St.  R.  Co.  V.  Cumminsville,  14  Ohio 
St.  523. 

4.  Injuriously  Affecting  Property. 

172.  Ill  {feiieral— Property  injured 
but  not  taken.* — Under  La.  Const,  art. 
156,  providing  that  private  property  shall 
not  be  taken  or  damaged  for  public  pur- 
poses without  first  making  just  and  ade- 
quate compensation,  it  is  not  necessary  to 
establish  an  actual  trespass  or  physical  tak- 
.iig,  but  it  is  sufficient  if  the  property  has 
been  substantially  damaged  by  the  public 
work.  Griffin  v.  SItreveport  &•  A.  R.  Co., 
40  Am.  &•  Kng.  R.  Cas.  295, 41  La.  Ann.  808, 
6  So.  Rep.  624. 

Where  it  is  not  alleged  that  private  prop- 
erty has  been  taken  by  a  railway  company 
for  the  purposes  of  the  road,  but  it  is 
claiined  that  it  is  and  will  be  i.ijuriously 
affected  by  erections  made  and  proposed  to 
be  made  and  used  by  the  company  in  its 
vicinity,  the  owners  have  no  claim  to  have 
their  damages  ascertained  and  paid  for  be- 
fore sucn  erect'ons  shall  be  constructed  and 


*  Property  injured  but  not  taken  see  note,  34 
Am.  &  Eng!  R.  Cas.  186. 
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used.  Drake  v.  IIudso{i  River  K.  Co.,  7 
liarb.  (A'.   I'.)  508. 

Private  ])r()perty  cannot  be  said  to  be 
taken  for  [)ul)lic  use  by  tlie  exercise  of  the 
ri^jht  of  cniinent  domain  merely  because 
its  value  is  imi^aired  by  the  proximity  of 
otiier  property  lej;itimately  employed  for 
the  public  use  and  benefit  under  sanction  of 
a  le-slative  enactment.  Sixth  Ai'c.  R. 
Co.  V.  Gi//>er/  Kl.  R.  Co.,  w  J.&-  S.  (A'.  }'.) 
292,  3  Abb.  A'.  Can.  372;  reversing  i)  J.  &* 

S.  4«9- 

Under  the  Pa.  constitution  of  1874,  art. 
ifi,  §  8,  providing  that  just  rf)mpei)sati<)n 
shall  be  made  for  property  "taken,  injured, 
or  destroyed  "  by  tlie  construction  or  en- 
l.imomcnt  of  public  improvements,  a  rail- 
roiid  is  liable  for  any  injury  to  property 
where  there  is  no  jihysical  tnking,  though 
said  road  was  chartered  before  the  adoption 
of  said  constitution,  when  the  law  only 
jirovided  for  compensation  for  property 
"taken."     J'ennsyh'uiiia  A'.  Co.  v.  Duncan, 

129      /'(/.     St.       181.  —  DlSTINCLISHKI)      IM 

Stroiidsburg  Borougli  v.  Stroudsburg  Pass. 
U.  Co.,  2  Pa.  Dist.  35.— /V////n77'(»;/A»  R.  Co. 
v.  .Uaif^e,  (/'a.)  13  ..-///.  /iV/.  S39. 

This  liability  extends  to  the  Philadelphia 
and  Columbia  railroad  and  its  branches,  pur- 
chased by  the  Pennsylvania  R.  Co.  under 
the  act  of  May  16,  1857,  notwithstanding 
that  by  the  terms  of  the  purchase  said  road 
was  to  be  held  under  its  original  charter, 
which  imposed  no  such  liability.  Pennsyl- 
vania R.  Co.  V.  Duncan,  12<)  Pa.  St.  181. 

A  subsequent  constitutional  provision, 
providing  tliat  private  property  shall  not  be 
"  taken,  injured,  or  destroyed,"  for  public 
use,  without  just  compensation,  where  the 
law  only  required  compensation  for  prop- 
erty "  taken  "  at  the  time  of  the  creation  of 
a  corporation,  is  of  the  same  import  as  a 
law  which  makes  cor[)orations  liable  for  in- 
juries through  negligence  where  the  law 
had  not  previously  imposed  such  liability. 
Pennsylvania  R.  Co.  v.  Duncan,  129  Pa.  St. 
iSi. 

The  distinction  between  mere  damage  to 
property  by  an  internal  improvement  com- 
pany in  the  construction  of  its  work,  and 
the  actual  appropriation  or  taking  of  the 
same,  is  to  be  observed  and  insisted  upon 
where  an  injunction  is  prayed  for  by  the 
owner.  IVant  v.  Ohio  River  R.  Co.,  35  ]V. 
Va.  481,  14  S.  E.  Rep.  142.— Following 
Mason  v.  Harper's  Ferry  Bridge  Co.,  17  W. 
Va.  396;  Spencer  v.  Point  Pleasant  &  O. 


R.  Co.,  23  W.  Va.  407 ;  Arbenz  v.  Wheeling 
&  H.  R.  Co.,  33  VV.  Va.  i  ;  Ohio  River  R. 
Co.  v.  Gibbens,  35  W.  Va.  57,  12  S.  E.  Rep. 
1093. 

A  city  autlKirized  a  railroad  company  to 
construct  its  road  through  a  certain  street 
on  condition  that  it  would  construct  and 
maintain  a  swing  bridge  across  a  canal  in- 
tersecting the  street.  In  constructing  the 
bridge  it  was  found  necessary  to  swing  it  on 
one  side  of  the  street  over  priv;itc  grounds. 
Held,  thai  the  company  was  entitled  to  have 
the  land  condemned,  and  the  damages  sus- 
tained fixed  by  commissioners,  the  same  as 
if  the  land  was  taken  for  the  i)iirposos  of 
its  track.  In  re  New  York,  /..  o-*  //'.  R. 
Co.,  33  Hun  148  ;  affirmed  (.*")  98  A'.  ]'.  664. 

In  order  to  restore  to  its  former  useful- 
ness a  street  crossed  by  its  track,  the  de- 
fendant railroad  company  lowered  the 
grade  of  such  street,  di,;ging  and  removing 
the  earth  in  front  of  plaintiff's  lot.  Held, 
that  although  no  part  of  such  lot  was  taken 
for  the  right  of  way  f;f  the  railroad,  the 
company  must  make  full  compensation  for 
the  injury  to  the  lot,  including  the  depreci- 
ation in  value  resulting  from  the  operation 
of  the  radroad  in  proximity  thereto.  Shcaly 
v.  Chicago,  M.  &•  X.  R.  Co.,  77  Wis.  653,  46 
A'.  IV.  Rep.  8S7. 

1  T.l.  Nature  oftlie  injury  for  wliUii 
coin pcn.sat ion  isi  <loiiuiii(ial>l<'.— The 
leaislature  may  authorize  the  construction 
of  railroads  or  other  works  of  a  public  na- 
ture without  requiring  compensation  to  be 
made  to  persons  whose  property  is  not 
actually  appropriated  or  taken,  but  who 
may,  nevertheless,  suffer  indirect  or  conse- 
quential damages  by  the  construction  of 
the  works.  Such  loss  or  injury  has  always 
been  regarded  as  damnum  absque  injuria, 
except  in  cases  where,  by  statute,  compen- 
sation is  required  to  be  made.  Arnold  v. 
Hudson  River  R.  Co.,  49  Parb.  108  ;  reversed 
in  55  N.  V.  661,  >nem. — Disapprovkd  in 
Eaton  V.  Boston,  C.  &  M.  R.  Co.,  51  N.  H. 
504. 

The  remedy  provided  by  the  Pa.  Const. 
of  1874,  art.  16,  to  secure  just  compensation 
by  corporations  for  property  "  injured  or 
destroyed,"  has  relation  to  injuries  which, 
though  popularly  termed  consequential,  are 
yet  to  be  understood  as  confined  to  such 
injuries  to  one's  property  as  are  actual, 
positive,  and  visible,  the  natural  and  neces- 
sary results  of  the  original  construction  or 
enlargement  of  its  works  by  a  corporation, 
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and  of  siicli  certain  cliaractcr  that  rompcii- 
.sation  therefor  may  be  ascertained  at  the 
tiiix"  the  works  are  bcinjj  constructed  or 
fill  .^ed,  and  paid  or  secured,  as  provided 
ill  tlie  c(jnstitution,  in  advance.  Pcnusylva- 
ui'ii  A'.  Co.  V.  MarchanI,  33  Am.  &^  Eiif^.  R. 
C'<»v.  116,  119  l\t.St.  541,  12  Cent.  Reft.  261, 
13  .///.  Rfp.  (xjo.  21  ;/'.  A'.  C.  300.  Oroi- 
INt;  I'eiinsylvaiiia  Coal  Co.  v.  Sanderson, 
113  Pa.  St.  126. — DlSTlNGUisHKU  IN  Penn- 
sylvania S.  V.  K.  Co.  V.  Walsh.  38  Am.  & 
ICni;.  U.  Cas.  466,  124  Pa.  St.  544.  F0I-- 
l.(iWKl)  IN  Dooner  v.  Pennsylvania  R.  Co., 
142  Pa.  St.  36. 

174.  I^lcaiiiiiK  of  "(liiinatfiMl"  in 
th««  .statuti'S.—Uiidcra constitutional  pro- 
vision providin^i  for  compensation  where 
property  is  "  damaged  "  for  public  use,  a 
landowner  whose  pro])crty  is  diminished  in 
value  owing  to  the  noise,  smoke,  and  vibra- 
tion produced  by  the  operation  of  a  rail- 
njad  on  a  neighboring  lot,  is  entitled  to  re- 
cover damages.  Gaineaville,  II.  &^  W.  R. 
Co.  v.  //(///,  44  Atn.  &•  ling.  R.  Cas.  51,  78 
Tex.  169,  14  S.  \V.  Rep.  259.— Qb'oi  ING 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Fuller.  63  Tex. 
467  ;  Texas  &  S.  R.  Co.  v.  Meadows,  73  Tex. 
32  ;  Hammersmith  &  C.  R.  Co.  v.  Brand,  L. 
R.  4  H.  L.  Cas.  171. 

The  word  "  damaged "  very  much  en- 
larges the  protection  to  property.  It  in- 
cludes not  only  pro[)erty  actually  taken  for 
public  use,  but  also  that  which  has  been 
damaged  by  such  use,  although  not  taken. 
Williams  v.  Gulf,  C.  6-  S.  F.  R.  Co.,  i  Tex. 
App.  (Ci7>.  Cas.)  131. 

1 75.  I*liy.sifal  iiiterfcroin'e  with 
rifjlit  ofproperty.— If  a  portion  of  a  tract 
of  land  be  taken  for  public  use.  the  owner  is 
entitled,  as  a  part  of  the  compensation,  to 
damages,  not  only  for  the  part  taken,  but 
also  the  resulting  consequential  injury  to  the 
rest  of  the  land  ;  but  if  no  part  of  his  land 
be  taken  or  physically  interfered  with,  he  is 
not  entitled  to  compensation  for  the  result- 
ing injury.  Ifeiss  v.  Mikuaiikee  Sr'  L.  11'. 
R.  Co.,  69  JJ'is.  555,  34  A^.  l!\  Rep.  916.— 
Rr.vii.wiNr.  Bnchner  v.  Chicago,  M.  &  N. 
W.  R.  Co..  sr,  Wis.  403.  60  Wis.  264. 

Where,  by  the  construction  of  any  works, 
there  is  a  physical  interference  with  any 
right,  public  or  private,  which  the  owners 
or  occupiers  of  property  are  by  law  entitled 
to  make  use  of  in  connection  with  such 
property,  and  which  gives  an  additional 
market  value  to  such  propertv  apart  from 
the    uses  to  which   any  particular    owner 


might  put  it,  there  is  a  title  to  compensa- 
tion if,  by  reason  of  such  interference,  the 
property  is  lessened  in  value.  Ci'ai/irs7>i/le, 
II.  &^  ir.  R.  Co.  V.  Hall.  44  Affi.  &^  /•-■;/(,'.  R. 
Cas.  51,  78  I'ex.  169.  14  .S'.  ;/'.  Rep.  259.-- 
Rkvikwing  Gulf.  C.  &  S.  F.  R.  Co.  ?'.  lid- 
dins,  ftu  Tex.  656. 

17<t.  IiiJiirUvs  to  mill  iiro|M>rt,v — 
The  right  to  erect  a  mill  dam  in  a  iKiviL;al)le 
stream,  given  by  the  Pa.  Act  of  March  23, 
1803,  is  but  a  license,  subject  to  be  revoked 
whenever  the  paramount  interests  of  the 
public  shall  require  it.  An  injury  to  su(  h 
right,  occasioned  by  the  construction  of  a 
railroad  under  authority  of  law,  is  not  one 
for  which  the  company  is  liable  to  make 
compensation.  A'etu  York  &*  E.  R.  Co.  v. 
Voiitif^,  33  Pa.  Sf.  175. — f'oM.owiNC,  Sus- 
quehanna Canal  Co.  v.  Wright,  9  Watts  & 
S.  (Pa.)  9. 

Where  it  appears  that  the  surface  of  the 
land  over  which  a  railroad  was  built  was 
composed  f)f  loose  sand,  and  that  after  the 
road  was  constructed  that  the  trees  on  it 
had  been  taken  ofT  for  ties  and  numerous 
roads  made  over  it  for  hauling  out  the  ties 
and  timber,  and  from  this  cause  sand  was 
washed  into  the  channel  of  a  stream  and 
thence  carried  into  plaintifT's  mill  pond, 
clogging  his  water  wheel,  and  there  is  no 
evidence  to  show  that  the  railroad  was  neg- 
ligently or  unskilfully  constructed,  i)lainlifT 
cannot  recover  damages  under  the  pro- 
vision of  the  Texas  Constitution,  art.  1,  § 
17,  that  "  no  person's  property  can  be  taken, 
damaged,  or  destroyed  "  for  a  public  use 
without  adequate  compensation.  Trinity 
&*  .S".  R.  Co.  V.  Meadows,  39  Am.  &>  Etii^.  R. 
Cas.  29.  73  Tex.  32,  3  /,.  R.  A.  565,  11  .S'. 
IV.  Rep.  145.— DlSTINCJUlSHlNG  Gulf,  C.  ."t 
S.  F.  R.  Co.  7'.  Eddins,  60  Tex.  656;  Gulf, 
C.  k  S.  F.  R.  Cu.  V.  Fuller.  63  Tex.  467 ; 
International  &  G.  N.  R.  Co.  ?'.  Tiiniiier- 
mann.6i  Tex.  660;  Gidf,  C.  &S.  F.  R.Co.  7'. 
Ilolliday,  65  Tex.  512;  International  &  G. 
N.  R.  Co.  7'.  Pape,  62  Tex.  313  ;  Crawford 
V.  Rambo,  44  Ohio  St.  279.— Quotkd  in 
Gainesville.  H.  &  W.  R.  Co.  i:  Hall,  44 
Am.  it  Fng.  R.  Cas.  51,  78  Tex.  169;  Ft. 
Worth  &  R.  G.  R.  Co.  t.  Jennings,  46  Am. 
&  Eng.  R.  Cas.  574.  76  Tex.  373,  13  S.  W. 
Rep.  270,  8  L.  R.  A.  180. 

177.  l>lvcr8ioii  of  streams,— Where 
the  evidence  tended  to  show  that  a  railroad 
company  diverted  one  stream  into  another, 
so  that  the  waters  from  both  might  be  con- 
ducted  tlirough  one   waterway ;    and  that 
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such  fiivcrsion  was  not  necessary  to  insure 
tlic  safely  of  the  road,  but  merely  for  the 
purpcise  (jf  lesseniiifj;  the  cost  of  construc- 
ti')n,  tlie  owner  of  tlie  hind  so  (laniaj^ed 
was  entitled  to  recover  for  injuries,  not- 
withstandinj;  he  may  liave  granted  tliis 
ri,L;lil  of  way.  Adaiiis  v.  Dinluim  0^  N.  K. 
Co.,  I  lo  X.  Car.  325,  14  .V.  K.  Ju-fi.  S57. 

VIII.  WHAT  18  A  PUBLIC  USE. 

1  7K.  Tlii>  iis«>  iiiiist  Im'  a  piihlic  oii<>. 

—  Ncci'ssity  and  a  public  use  mnsi  in  all 
cases  exist  as  a  conrlition  precedent  to  the 
lethal  rijjht  of  a  railway  company  to  enforce 
a  charter  riijht  to  condemn  properly. 
Tracy  v.  lilizahithtmvn,  I..  &»  />'.  .S'.  A'.  Co., 
\.\  Am.  &•  Kn^.  A'.  Cis.  407,  80  A'r.  259. 
/./L;arf  v.  C/z/aixo.  139  ///.  4'').  28  A\  E.  Rep. 
934.  J'/ii/ai{i-//)/ii\i  &^  A',  /i'.  Co.  V.  /.au>- 
rence,  10  Pliila.  {/'a.)  604.  Variier  v.  Mar- 
tin. 2r   IV.   i'a.  534. 

When  private  i)roi)erty  is  condemned  to 
the  use  of  a  corporation  it  is  condemned  to 
a|)nl)lic  use.  It  is  hecausc!  the  corporation 
is  to  be  a  public  a}^ent  that  the  lej^ishiture 
has  pf)wcr  to  authori/.i!  the  condemnation. 
If  tiic  (government  authorizes  the  taking  of 
private  property  for  any  use  but  a  public 
one,  the  act  is  void,  (h-r^oii  Casrar/e  A*. 
Co.  V.  />'<!//)',  3  Or IX.  164,  7  .-/;;/.  A>.  AV/.  416. 

The  power  of  eminent  domain  is  con- 
ferrerl  on  citizens  only  when  some  existing 
public  need  is  to  be  supplied  or  some  pres- 
ent |)ublic  advantage  to  be  gained,  but  not 
with  a  view  to  contingent  results,  depend- 
ent upon  the  success  of  a  projected  specu- 
lation. Kii^mioo,/  A'.  Co.'s  Appeal,  jf)  Pa. 
S/.  257. — DisTlNGUlsHKi)  l\  Western  Pa. 
K.  Co.'s  Appeal,  104  Pa.  St.  399;  Scho- 
field  V.  Pennsylvania  S.  V.  K.  Co.,  2 
Pa.  Dist.  57.  Rkvikwkd  I.N  Weidenfeld  v. 
Su^^ar  Run  R.  Co.,  51  Am.  cS:  Kng.  R.  Cas. 
505,  48  Fed.  Rep.  615,— /■<?//(>;-  v.  Nas/iville 
5f  C.  a:  Co.,  6  Co/,/7v.  (  7V,;.v.)  C^G. 

171K  Private  property  oaniiot  be 
taken  for  private  u.se.* — Private  prop- 
erty cannot  be  taken,  with  or  without  com- 
pensation, for  private  use  without  the  con- 
sent of  the  owner.  Varner  v.  Martin,  21 
IV.  Va.  534.  Consolidated  Channel  Co.  v. 
Central  Pac.  A\  Co..  51  Cal.  269.— Al'i'l.viNc; 
Citizens'  S.  &  L.  Assoc,  v.  Topeka,  20  Wall. 
(U.  S.)  655.  FoLi.owiNd  Stockton  &  V.  R. 
Co.  V.  Stockton,  41  Cal.  x^j.—Neiv  Central 


•How  far  a  company  can  use  its  Krounds  for 
purposes  not  directly  cf)nncrted  with  its  busi- 
ness, see  2^  Am.  &  E'nc.  R.  Cas.  3^16,  ,}hslr. 


Coal  Co.  v.  George's  Creek  C.  &*  I.  Co.,  37 
Md.^  537. 

Where  railroad  corporations  seek  by  tiie 
exercise  of  the  light  of  eminent  domain  to 
take  |)rivate  proi)crty  fur  jjublic  use,  the 
public  is  concerned  ;  but  as  to  their  priv.ilc 
interests— their  i)roperty  and  profits  they 
stand  as  individuals  or  merely  as  |)rivalu 
corporations,  in  which  the  public  has  no 
C')n(  ern  ;  and  for  the  benelii  of  such  private 
inUTcsls  the  right  of  eminent  domain  can- 
not be  invoked.  Pitfs/'ii>x,  " '•  ^  A'.  A'. 
Co.  V.  Pemt'ood  Iron  Works,  36  Am.&~'  A'.nx. 
A'.  Cas.  531,  31  //'.  \'a.  710,  2  /..  A'.  A.  OSo, 
8  .V.  E.  K.-p.  453. 

The  need  of  the  land  in  aid  of  collateial 
enterprises,  remotely  connected  with  tiie 
running  or  operating  (jf  a  railroad,  will  nr)t 
justify  an  assertion  of  the  right  of  cnunent 
domain.  ///  re  Rocliestcr,  If.  &»  /..  A'.  Co., 
1 10  X.  r.  119,  13  Cent.  A'f/.  234,  17  .\'.  A". 
A'tp.  O78,  iG  A'.  )'.  .S.  A'.  8O3  ;  aj/irn/ii/i;  45 
////«  126,  9  .y.  ]'.  S.  A'.  560,  19  y/M.  A'.  Cas. 
421. 

Where  it  is  shown  that  a  railroad  is  to  be 
built  solely  for  the  private  use  of  a  control- 
ling siocklKjIder,  the  com[)any  is  not  en- 
tilled  to  exercise  the  right  of  eminent  do- 
main, even  though  it  is  organized  under  the 
general  railroad  law  (Act  Pa.  April  4,  1S68) 
entitled  "  .An  act  to  authorize  the  forma- 
tion and  regulation  of  railroad  corpoia- 
tioiis,"  and  its  promoters  profess  tiiat  its 
organization  is  for  a  luiblic  purjjose.  Jl'ei- 
tlen/eldv.  Sitffar  Run  R.  Co.,  51  Am.&^  Eng. 
R.  Cas.  505,  48  led.  Rep.  61  5.— y  foi  INO 
Western  Pa.  R.  Co.'s  Ap|>eal,  104  Pa.  St.  399. 
Rkvikwing  Ldgevvood  R.  Co.'s  Appeal,  79 
Pa.  St.  257. 

180.  Wliat  is  a  piiblie  use,  ;;eii- 
erally.* — It  is  now  established,  by  the  uni- 
form current  of  decisions,  that  the  projjcrty 
of  individuals  taken  l)y  railroad  companies 
under  their  charters  is,  from  llie  pui'lic 
benefits  rcsiiltittg  therefrom,  to  l)e  deemed 
to  l)e  taken  for  pulilic  use,  within  the  (on- 
stitutional  provisir)ns  upon  that  subject. 
Bradley  v.  AWt/  Yor/c  &>  A'.  H.  R.  Co., 
21    Conn.   294.     Baltimore  &*   O.   R.  Co.  v. 

*  Nature  of  the  use  (or  whi<  ii  riffht  of  eminent 
clonuiin  may  be  exercised.  Riplit  to  question, 
see  33  Am.  &  Knc.  R.  Cas.  104.  al'str. 

W'h.it  uses  justify  exercise  et  power  of  eminent 
domain,  see  note,  22  Am.  Hkc.  fiSfi. 

Railroads  are  a  public  use,  justifying^  exercise 
of  right,  see  note,  4  L.  R.  A.  7H5. 

Condemnation  of  land  for  future  use,  see  note, 
27  Am.  &  Eng.  R.  Cas.  352, 
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'^rt«  A1?w,  4  Cranch  {U.  S.)  595.    Secombe 
V.  Mihvaukee  5-  .S/.  /'.  A'.  CV>..  23  H'rt//.  (^7. 
i'.)   108.     Aldridge  v.  Tuscumhi.i,  C.  »S^  /A 
Tv".  C'(;.,  2  iVtrrf.  iS^  /'.  {Ala.)  199.     5rt«  I'ran- 
cisro.  A.  &^  S.  A'.  Co.  V.  Cahhvell,  31    Cal. 
367.  -Qui.TiNO  Ml()()df,'(M)(i  V.  Moliawk  &  H. 
K.  K.  Co..  14  \VL:)d.  (N.  Y.)  57.     Kkvik.w- 
INi;    Hoekinan  v.  Saratog.i  &  S.  R.  Co.,  3 
Pai^'c  (N.  Y.)  ^t.—SI,kklo>i  &'   I'.  A\   Co. 
V.  S/oc/x-lott.  y.  Ciil.  147,3  Am.  Ky.  Rep.  102. 
— Fdl, .'.OWING  Napa  Valley  R.  Co.  v.  Napa 
County,  30  Cal.  437. —  Foi.i.owkd  in  Con- 
solidated   Channel    Co.  v.  Central   I'ac.  R. 
Co.,    51    Cal.    269. — Cairo  &*  F.  J\.  Co.  v. 
Turner.  31   Ark.  494.     Chicago  &>  \V.  I.  li. 
Co.  V.  Ayers,  14  Am.  &^  AV/j,'.  R.  Cas.  152,  106 
111.    511. —  I'oi.i.oWiNCi    Rigncy  z/.  Chicago, 
102  111.  64. —  \Vall/u-r  V.  Warner,  25  Mo.  277. 
Concord  R.    Co.  v.  Grccly,    17    A'.  II.  47. — 
Ri'.viKWi'.i)  IN  Perry  7A  Kcene,  56  N.  II,  514. 
—Raleigh  &-  Ci.  R.  Co.  v.  Davis,  2  />.",-'.  5^ 
y>'.  (iV.  C<i;-.)45i.— Co.MMKNTKU  ON  IN  State 
V.  Rives,  5  Ired.  (N.  Car.)  297.     Foi.i.owkd 
IN  Carolina  C.  R.  Co.  v.  McCaskill,  25  Am. 
&  Eiig.  R.  Ca.s.  83,  94  N.  Car.  T\b.~Iiiiffalo 
Bayou,  li.  «S^  C.  R.  Co.  v.  l'erri<:,  26  TV.r.  5S8. 
White  River  Turnpike  Co.  v.  ]^ermonl  C.  R. 
Co.,  21   17.  590.— Rkvikwed   in    Harris  v. 
itt'vcns,  31  Vt.  79. 

A  railroad  corporation,  in  view  of  its 
origin,  objects,  uses,  and  the  control  of  gov- 
ernment over  it,  is  a  public  corporation, 
though  its  shares  may  be  owned  by  j)rivate 
individuals.  It  is  a  governmental  agency 
for  public  purposes.  Talcott  v.  Pine  Grove 
Tp.,  I  Flipp.  (U.S.)  120.— OUOTKI)  IN  Sco- 
field  V.  Lake  Shore  &  M.  S.  R.  Co.,  23  Am. 
&  Eng.  R.  Cas.  612,43  Ohio  St.  571,  54  Am. 
Rci).  846. 

A  railroad  is  not  private  property — it  is 
devoted  to  public  uses.  When  the  land  is 
taken  by  authority  of  the  commonvvenlth 
under  right  of  eminent  domain  it  becomes 
a  public  highway.  No  corporation  has 
property  in  it.  but  it  may  have  franchises 
annexed  to  and  exercisable  witliin  it.  Tal- 
cott V.  Pine  Grmie  Tp.,  i  Flipp.  (U.S.)  120. 

That  tiie  road  for  the  construction  of 
wiiich  the  property,  when  taken,  is  to  be 
applied  is  a  corporation  of  private  indi- 
viduals, to  whose  benefit  the  profits  of  the 
road,  wiicn  complete,  will  alone  accrue,  fur- 
nishes no  valid  objection  to  such  appro  >x\- 
ation  of  private  property.  Buffalo  B.  you, 
B.  Sr*  C.  R.  Co.  V.  Ferrt!.,  26  Tex.  588. 

A  railroad,  canal,  etc.,  is  for  public  use 
when  the  public  have  a  right  of  passage  on 


paying  a  stipulated,  reasonable,  and  uniforra 
toll,  whether  it  is  constructed  by  the  state 
or  corporation.  Hut  if  the  toll  an.ounts  to 
a  prohibition,  it  is  a  monopoly  and  the  road 
is  not  public.  Bonaparte  v.  Camden  «S-»  A. 
A'.  Co.,  Bald7c.  (U.  S.)  205.— yiioTKD  in 
Wilson  V.  Baltimore  &  P.  R.  Co.,  5  Del.  Ch. 
524;  Niiti'.nal  Docks  R.  Co.  v.  Central  R. 
Co.,  3-  N.  J.  Eq.  755;  Pittsburg,  W.  iS:  K. 
R.  Co.  7'.  Bcnwood  Iron  Works,  36  Am.  iS; 
Eng.  R.  Cas.  531,  31  W.  Va.  710,  2  L.  R.  A. 
680,  8  S.  E.  Rep.  453. 

The  use  of  a  thing  may  be  considered 
public,  so  far  as  to  justify  the  exertion  of 
the  exercise  of  tlie  right  of  eminent  do- 
main, if  it  be  devoted  to  the  object  (jf  sat- 
isfying a  reasonable  j)ervading  public  de- 
mand for  the  facilities  for  travel,  for  the 
transmission  of  intelligence  and  of  com- 
modities not  extraordinary  as  comp.ired  with 
those  enjoyed  by  comntunilies  of  like  ]iur- 
suits.     Concord  R.  Co.  v.  Greely,  17  A'.  II.  47. 

Railroads  construetcd  under  the  general 
railroad  law  of  New  Jersey  become,  i/>so 
Jacio,  public,  because  the  public  have  the 
right  of  passage  thereon  by  paying  reason- 
able and  uniform  tolls;  and  this  regardless 
of  the  motives  of  their  projectors  or  the 
generality  of  their  probable  use.  A'ational 
Doc/ci  R.  Co.  V.  Central  R.  Co.,  32  A'.  /.  /•>/. 
755;  rei'er.u'ng  -^x  A'.  J.  /•.>/.  475.- Oi!oriN(; 
Bonaparte  v.  Camden  &  A.  R.  Co.,  Baldw. 
(U.  S.)  205. 

Such  law  authorizes  the  organiz.iiion  of 
a  company  to  build  a  railway  wholly  within 
one  city;  and,  in  respect  to  the  flclcgation 
of  the  power  of  eminent  domain,  is  < onsti- 
tutional.  A'ational  Dochs  R.  Co.  v.  Central 
R.  Co.,  3:  A'.  J.  F(/.  755  ;  reversing  31  A'.  /. 
Eq.  475. — Following  Long  Branch  Com'rs 
V.  West  End  R.  Co.,  29  N.  J.  Eq.  566. 

The  construction  of  a  city  railroad  upon 
the  surface  of  the  street,  without  change  of 
grade,  is  an  appiiipriation  to  public  use. 
People  V.  A'crr,  27  A'.  V.  188.  25  IIo7v.  Pr. 
258;  affirming  yj  Barb.  357.  -  Ari'l.lKP 
IN  Colorado  C.  R.  Co.  v.  Mollandin,  4 
Colo.  154;  Kellinger  v.  Forty  second  St. 
h  G.  S.  F.  R.  Co.,  50  N.  Y.  206.  Dislin- 
GULsnK.i)  IN  Selden  v.  Jacksonville,  28  Fla. 
558;  Story  V.  New  Vcrk  El.  R.  Co.,  (;o  N. 
Y.  122,  II  Abb.  N.  Cas.  236.  Followld  in 
Williams  v.  City  Elec.  St.  R.  Co.,  43  Am.  & 
Eng.  R.Cas.  215,  41  Fed.  Rep.  556;  Wash- 
ington Cemetery  v.  Prospect  Park  9i  C.  I. 
R.  Co.,  08  N.  Y.  591.  4  Abb.  N.  Cas.  15; 
Mahady  v.  Bushwick  R.  Co.,  14  Am.  &  Eng. 
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R.  Ciis.  142,  91  N.  Y.  148,  43  Am.  Rc-p.  O61 ; 
Clark  V.  Rocliester  City  it  H.  R.  Co.,  18 
N.  Y.  S.  R.  903,  50  Hun  600,  2  N.  Y.  Supp. 
563;  Hobart  7/.  Milwaukee  City  R.  Co.,  27 
Wis.  194. 

IK  I.  What  i.s  u  private  use.  —  In 
order  to  make  the  use  pui)lic  a  duly  must 
devolve  upon  the  person  or  corporation  to 
furnish  the  jiublic  witli  the  use  intended. 
Tills  use  may  i)e  limited  lo  the  iniial)itants 
of  a  small  or  restricted  locality,  but  it  must 
Ix;  to  those  inhabitants  in  common,  atid  not 
fora  particular  individual.  PiHuntiio  ll'alfr 
IVofks  Co.  V,  Uini,  130  M.  J".  249,  29  A'.  E. 
Kt'p.  246. 

A  coiitempla'ed  possii)le  limited  use  by  a 
few,  and  not  then  as  a  rij^ht,  but  by  way  of 
permission  or  favor,  is  n(jt  a  public  use,  and 
so  is  not  sulhcicnt  to  authorize  the  takiiijj; 
ol  private  property  against  the  will  of  the 
owner.    In  re  Split  lunk  Caih  R.  Co.,  51  ^h>t. 

&•  E/t^. /\\  C(i.i.  514, 1 28  X.  r.  40S.  28  A'. 

/•.".  A'c/.  506,  40  .\'.  ]'.  S.  A*.  334;  itjjhiiiiiig 
5S  lIuH  351,  34  A'.  J'.  .V.  A'.  169,  12  A".  1'. 
Siipf>.  1 1 C. 

A  railroad  which  does  not  connect  with 
ahifihway;  wliich  can  only  be  reached  l)y 
p.issinj;  over  state  or  priv.ite  lands ;  which 
can  have  no  habitat  ions  along,  or  any  freight 
trathc  over,  the  road;  wiiose  sole  business 
is  to  convey  sight-seers  along  the  Niagara 
river,  and  the  season  of  whose  operations 
is  confined  to  four  months  of  the  year,  is 
not  such  a  railroad  corporation  as  is  con- 
templated by  tlie  general  railroad  act  of 
1S50,  and  there  is  no  such  jjublic  use  as  to 
justify  the  'j.xercise  of  eminent  domain  in 
its  behalf.  In  re  Niagai  ii  Fal/s  &^  W.  A'. 
Co.,  33  .hii.  &>  Eii^.  A'.  Ciis.  99,  108  A'.  )'. 
375,  15  iX.  /•;.  Rfp.  429,  13  A'.  )'.  .V.  A".  690, 
II  Cint.  I'l'fi.  272;  ttj/inn/iii^  46  Ilitn  94,  11 
A'.  )'.  .v.  A*. 632.— Disir-.a'iHiiiNd  Higgin- 
son  V.  Nahaiit,  11  Allen  (Mass.)  530;  Peti- 
tion of  the  Mt.  Washington  Road  Co.,  35 
N.  11.  ,34. 

The  accpiisitions  of  lands  for  the  purpose 
of  speculation  or  sale,  or  to  prevent  inter- 
ference l)y  competing  lines  or  meilK)fls  (jf 
trans|)oitation,  or  in  aid  of  collateral  enter- 
prises remotely  connected  with  the  running 
01  operating  of  the  road,  are  not  for  such 
piirp(>-es  as  authorize  tlie  condemnation  of 
private  properly,  though  they  might  in- 
crease the  revenue  and  business  of  the  com- 
p.iny.  KeHs.u/air  &^  S.  A'.  Co.  v.  Davis,  43 
N.  V.  137.— /Mm'LIKD  in  Re  New  York  C. 
&  H.   R.  R.  Co.,  5  Silv.  Sup.  Ct.    353.  59 


Hun  7.  28  N.  Y.  S.  R.  64,  8  N.  Y.  Supp.  290. 
DiSTlNGUlSHKi)  IN  Re  New  York  C.  &  H.  R. 
R.  Co.,  77  N.  Y.  248.  ytoTKi)  IN  Re  New 
York  &  H.  n.  R.  Co.,  ro  Hun  201  ;  I'lait  v. 
Pennsylvania  Co.,  43  Ohio  St.  228.  Re- 
viEVEi)  IN  New  Yoriv  &  C.  R.  Co.  V.  Ciun- 
nijon,  I  Hun  496,  3  T.  &  C.  632;  In  re  New 
York  C.  <S:  II.  R.  R.  Co.,  28  N.  Y.  S.  R.  64, 
8  N.  V.  Supp.  290, 

Where  a  railroad  corporation  sought  to 
condemn  land  over  wliich  to  build  a 
switch,  branch  road,  or  lateral  work,  to 
reach  a  private  manufaciory,  a  steel  mill, 
for  the  ])urpose  of  trans|)orting  freight  to 
and  fnjm  said  steel  mill  over  petitioner's 
road,  the  use  to  which  the  land  was  to  be 
subjeeted  was  a  private,  not  a  "  pulilic,  use." 
I'itts/iufx,  //'.  (S>»  A'.  A'.  Co.  \'.  liemi'ood  Iron 
Works,  36  ,/;//.  »5«»  Kiii^.  A'.  Cos.  531,  31  I/'. 
Va.  710,  2  /..  A'.  A.  680,  S  .S'.  /;".  7iV/.  453. 

U|Kin  an  applicaliiui  to  appoint  commis- 
sioners to  appraise  private  j)n)perty  sought 
t(i  be  ac(piired  by  a  corporation  organized 
under  N.  Y.  Act  of  1888  (cli.  462,  Laws  1888), 
which  authorizes  the  formation  of  t'levaied 
tramway  corporal  ions  for  the  transportation 
of  freight  and  the  condemning  of  priv.ite 
lanfl^  for  the  corporate  purposes,  these 
facts  appeared  :  The  petitioner's  articles  of 
association  state  tiiat  it  was  formed  for  the 
purpose  >  f  constructing,  maintaining,  and 
opera!  i;',.  ..11  elevated  tramway  between 
two  points  spceilied,  "a  distance  of  about 
four  miles."  The  map  originally  filed.  ;ind 
the  only  one  filed,  did  not  include  tiie  lands 
in  (piestion.  The  tramway  had  been  built 
and  was  in  o|)eration  for  a  distance  of  about 
three  and  one  half  miles.  One  of  the  Ur- 
iiiiiii  was  U|>on  the  lands  of  a  manufactuiiMg 
corporation,  the  other  upon  the  lands  of 
the  petitioner,  near  the  manufactory  of  said 
cor|)oiation.  The  incoiporators  of  ilie  pe- 
titioner were  stockholders,  iniciested  in 
said  corpoiaiion,  and  the  petitioner  was 
organized  and  thus  far  has  been  ojierated 
exclusively  as  an  instrumentality  to  facili- 
tate the  business  of  the  corporation.  The 
lands  sought  to  be  acquired  were  to  iiiciease 
the  petitioner's  terminal  facilities  at  the 
noithern  terminus  of  its  road.  There  is  no 
piiblic  highway  learling  to  this  terminus. 
All  that  was  claimed  by  the  petitioner  was 
that  the  surplus  of  the  capacity  of  the  n.ad, 
after  supplying  the  wants  of  said  manufac- 
turing corporation,  was  to  be  let  to  some 
one  individual  engaged  in  selling  coal,  to 
be  used  in  transporting  that  article.    As  to 
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whether  there  would  be  any  such  surplus,  or 
whether  it  couki  be  availed  of  Ijy  the  pub- 
lic, flid  not  ajiptMr.  It  ;ilso  a])peare(i  that 
liic  petitioner  iiad  latuls  wiiich  could  be 
used  for  the  piirpn.se  for  wliicli  the  land  in 
question  was  desired,  liiit  not  ;is  conven- 
iently. Hehl,  that  the  use  fnr  which  the 
lantl  was  soiiL;lit  to  lie  acquired  was  not 
public,  but  private,  and  that  the  petiiidncr's 
application  was  pruiicrly  denied.  /;/  re 
Split  Roik  Cii/'/f  A'.  Co.,  51  ylw.  &^  Juit^r,  /^\ 
Ciis.  514,  128  X.    ]'.  408,  28  .\'.  /•-■.  A','/>.  506, 

40  .\'.  J'.  S.  A\  334;  ajfirtn'ii:^  58  Hini  351,34 
N.    Y.  S.  R.  169,  12  W  Y.  Siipf>.  1 16. 

1S2.  !><>! «M*iiiiiiiii};  \vli<>tlii'r  use  is 
piihlU'  «>r  privaU'.  —  (i)  In  i^i-iuttil:"  — 
Where  land  is  taken  for  its  use  by  a  ra'lway 
corporation  havintj  the  ri!.;lu  to  exercise  the 
power  of  eminent  domain,  the  cpiestion 
whether  the  use  is  public  or  private  flc- 
pcnds  upon  the  rij^ht  of  tlie  public  to  use 
the  road  and  to  require  the  corporation,  as 
a  common  carrier,  to  transport  freight  or 
passeufjcrs  over  the  same,  and  not  iqion  the 
amount  of  business.  Kettle  River  R.  Co.  v. 
Eastern  R.  Co.,  40  .lin.  C-^  I-iii^-  A'.  Cii.i.  449, 

41  Minn.  461,  6  /,.  A'.  //.  i  n,  43  A'.  W.  Rep. 
469. 

The  provision  of  New  York  constitution 
declaring  that  the  Icf^islature  has  the  power 
to  authorize  the  takint^  of  private  property 
for  the  pur[)osc  (jf  railroads  and  other  pub- 
lic improvemesits,  upon  payinjj  full  com- 
pensation, does  not  juirport,  and  was  not 
desit;ned,  to  <ie(ine  f)r  limit  the  nature  of 
the  use  for  which  private  jiroperty  can  be 
taken,  but  only  to  retpiiie  that  in  all  cases 
where  it  is  taken,  just  conqiensatiiin  shall 
be  made.  lUooinfiehl  i^  A'.  Xal.  Gas  I.i);ht 
Co.  V.  Ric/tanfson,  63  />'arl>.  (.V.  ]',)  437. 

In  order  to  constitute  a  "  i)ublic  use," 
within  tiie  meaninfj  of  the  constitution,  it  is 
not  necessary  tliat  the  improvement  shoidd 
directly  benefit  the  people  of  the  vhole 
stale,  but  the  direct  pidilic  benefit  contem- 
plated luay  be  conflnefi  to  a  particular  com- 
miinitv.  RIoonifuhl  &*  R.  Xat.  Gas  I.ii^lit 
to.  v.  Riiluirdson,  63  /uir/>.  (X.  )'.)  437. 

i'.vidence  that  all  who  wish  to  avail  them- 
selves of  a  proposed  railroad  switch,  branch 
road,  or  lateral  work  ciin  do  so,  is  not  suf- 
ficient to  show  tliiit  the  use  of  the  work  will 
be  for  the  benefit  of  the  pul)lic.  /'ittslmrt;, 
W.  &^  A'.  R   Co.  \.  /iemvooil  Iron  // '(vAv,  36 


*  How  a  question  of  public  use  is  determiiieiJ, 
^ee  note,  14  Am.  &  Fnc.  R.  Cas.  413, 


Atn.  &*  Eiig.  R.  Cas.  531,  31  W.  Va.  710  2 
Z.  A'.  ./.  680,  8  5.  K.  Rep.  453. 

A  landowner  objected  to  the  appointment 
of  commissioners,  on  the  application  of  a 
railroad  c;o!npany,  to  ai)praisc  the  value  u{ 
certain  land  sought  to  be  taken,  on  the 
ground  that  the  taking  was  not  for  public 
purposes;  but  the  court  overruled  the  ob- 
jection and  a|)pointed  commissioners,  atul 
both  the  parties  ai)pcared  before  the  com- 
missioners to  litigate  tile  question  of  value 
and  the  amount  of  damages  to  be  awarded, 
but  no  appeal  was  taken.  Afterward  other 
parties  appealed  from  a  similar  proceeding, 
and  the  court  of  last  resort  decided  that  the 
road  was  but  a  jjrivaie  enterprise  and  coidd 
not  condemn  lands.  Held,  that  luenlv 
consenting  to  the  ap[iointment  of  certain 
individuals  as  commissioners,  in  order  to 
get  as  favorable  a  report  as  possible,  after 
the  above  objection  was  overruled,  and  the 
litigating  questions  before  tiic  commission- 
ers, and  a  failure  to  appeal,  were  not  a 
waiver  of  a  right  to  move  to  set  aside  the 
order  appropriating  the  lantls.  ///  re 
Xi,i^ara  I'alls  C-^IY.  R.  Co..l()  .\.  J'..V.A'.  So. 

Hut  if  no  objection  had  been  luade  by  the 
landowner,  the  right  to  move  to  set  aside 
the  order  would  be  (Considered  as  w;iived. 
/;/  re  A'iai^rara  I'a/is  &•  IV.  R.  Co.,  16  A'.  1'. 
5.  A'.  80. 

(2)  liy  the  lei^islature. — The  grant  by  the 
legislature  of  the  power  to  exercise  the 
right  of  eminent  fiomain  for  the  buikling  of 
railroads  for  public  use,  to  any  |)erso!is  who 
will  undertake  to  construct  them,  leaving  it 
to  such  persons  to  select  the  routes  for 
themselves,  is  of  itself  a  determination  by 
the  legislature  tli.ii  such  roads  are  necessary 
or  useful  for  llie  iiublic.  Central  R.  Co.  v. 
Pennsylvania  R.  Co.,  31  X.  J.  Eg.  475;  re- 
versed on  another  point  in  32  X.  J.  Kq.  755. 

Although,  as  a  general  rule,  a  legislative 
declaration  that  a  lertain  business  is  a  pub- 
lic use,  for  which  the  tight  of  emineni.  do- 
main may  i)e  exercised,  is  not  open  to  re- 
view by  the  courts,  y<l  when  it  appears 
plain  that  properly  is  sought  to  be  taken 
for  a  purely  private  use,  courts  are  not 
bound  by  •he  defdaration.  Consolidated 
Channel  Co.  v.  Central  Pae.  R.  Co.,  51  Cat. 
269.  Pouaparte  v.  Camden  6^  //,  A'.  Co., 
Paldw.  {C.  S.)  205. 

(3)  Pv  the  courts.* — Whether  the  use  to 

*N<'tpssily  (or  lakinn  lU'lci  iiiiiii-d  l)y  legisla- 
ture, Ina  wlullitr  use  for  wliirli  it  is  souulu  is  a 
public  one  is  for  courts,  see  note,  8  L.  R.  A.  58. 
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which  it  is  sought  to  appropriate  property 

is  a   public  use,  and  wlietlier  such  use  will 

justify   the  compulsory    taking   of    private 

propcity,  and,  wiien  the  power  is  attempted 

In  be   exercised  by  a  corporation,  wliether 

the  power  is  delegated  to  it  by  the  U'gisla- 

;ure,  and  whether  the  uses  and  purposes  for 

wliich    ii    is    sought   to    be    exercised    fall 

wiihin  the  legislative  grant  of   powers,  are 

|ii()|icr  subjects  of   judicial   determination. 

L///ca^i'  cr*  A".   /.   A'.  Co.  V.   U'///.u;  24^/;//. 

&^  /uiX-  /i".  Ctis.  261, 1 1 C)  ///.  449,  6  X.  E.  Rtp. 

4>.      \iM'l.il.l)  IN   Denver  K.  L.  «&  C.  Co.  v. 

Union  Pac.  R.  Co.,  34  Fed.  Rep.  386.     Re- 

viKWKi)   AM)  yUoTKD   IN    Pittsburg,  W.  ti 

K.  R.  Co.  V.  Mcnwood  Iron  Works,  36  Am. 

iS;  Kng.  R.  Cas.  531.  31  W.  V'a.  710.  2  L.  R. 

.\.  6S0.  8  S.  E.  Re|).  453.-///  re  St.  Paul  &^ 

X.  P.  R.  Co.,  22  .1///.  &^  A;/),^  A'.  Cas.  94,  34 

i]//)ifi.    227,  25  A',  ir.    Ri'/i.  345.     'Prmy  v. 

Ji/i:;aM/i/im»i,L.  «S^  //.  .V.  A'.  Co.,  14  /lin.  iS- 

Juix.  A".  Cn.i.  407,  80  Ay.  259.     i'otttoril  R. 

Co.   v.  Ciii-i'ly,   17  N.  H.  47.     In  re  Xiii^^ara 

Fa/is  &^  ir'  R.  Co.,  33  ^li/t.  &^  Eiii;.  R.  Cas. 

99,  108  X-  Y.  375,  15  X.  E.  Rep.  429,  13  A'. 

)'.  .V.   A".  690,   n   Cent.  Rep.  272;  affinin\t^ 

46  ////;/  94,  II  X.  Y.  S.  A.  632.— Ai'i'i.viNt; 

ik-ekinanz'.  Saratoga  «&  S.  R.  Co.,  3  Paige 45; 

In  re  Deansville  Cemetery  Assoc,  66  N.  Y. 

569;  In  re  Union  Ferry  Co.,  98  N.  Y.  139. — 

Rkvikweu   in    Pittsburg,  \V.  &  K.  R.  Co. 

7'.  Henwood  Iron  Works,  36  Am.  &  Fng.  R. 

Cas.  531.  31  W.  Va.  710,  2  L.  R.  A.  680,  8  S. 

E.   Rep.  453.  -/V/A/'//;;l,^  lY.  <S-  A'.  A'.  Co. 

V.  lic"':\iM  Iron  Woriw,  36  Aw.  iS^  Ent,''.  R- 

Cas.  531,  31    /f.   Ya.   710,  2   /..  R.  A.  680,  8 

S.  E.  Rep.  453.— Revikwinc  In  re  Niagara 

Falls  &  W.   R.  Co.,  108  N.  Y.  375,  15  N.  E. 

Rep.  429;  Denver  R.  L.  iS:  C.  Co.  7'.  Union 

P.I '.  R.   Co.,  34  Fed.   Rej).  386,  33  Am.  & 

Eng.    R.   Cas.    104,    n.     Rkvikwinc;    and 

(,UM)riNO  Chicago  &  E.  I.   R.  Co.  7'.  Wiltsc, 

1 16  III.  449,  6  N.  E.  Rep.49.     (JroTlNC.  Dis. 

Opin.  (letz's  .Appeal,  3  Am.  it  Eiig.  R.  Cas. 

1S6,  65  Pa.  St.  I 

As  a  general  rule  the  legislature  is  to  be 
deemed  the  sole  jud).;e  of  what  constitutes 
a  |)ul)lic  use,  but  U)  a  certain  extent  the 
consututionality  of  an  act  assuming  to  con- 
fer the  right  of  eminent  domain  is  a  judicial 
question;  thus  where  the  absence  of  all 
pretense  of  public  benelit  is  clear  and  pal- 
pable it  is  the  duty  of  tlie  courts  to  declare 
the  act  unconstitutional  and  void,  as  an  at- 
tempt to  ti'Ue  property  for  a  private  use ; 
but  to  authorize  a  court  to  interpose  it  cnust 
he   clear   and   manifest  tiiat  no   public  use 


was  contemplated  where  public  benefit  is  to 
result,  lilooniftcld  &>  R.  Xat.  Gas  IJgli!  Co, 
\.  Ri\/<arihoii,  63  Jlarli.  (A'.   Y.)  437. 

It  is  open  to  the  trial  court,  in  proceed- 
i::gs  to  condemn  property  (or  public  use,  to 
(luiermine  whether  the  use  sought  to  lie 
made  is  really  a  [jublic  one.  This  may  in- 
volve the  hearing  of  evidence,  ihou!.;h  or- 
dinarily it  does  not.  St.  Joseph  Terminal 
R.  Co.  w  Uannibal  <r-»  St.  J.  R.  Co.,  94  Mo. 
535,  13  \Yest.  Rep.  181,  6  >'.  W.  Rep.  691. 

18.'t.  Itridj^oK,  viiidiK'ts,  siimI  np- 
proaeliUN  tliort'to.— The  use  of  lands 
already  condemned  for  use  as  a  rij;ht  of  was 
for  a  railway  and  railway  bridge,  for  ap- 
proaches for  a  wagon  and  foot  |)asseMger 
bridge,  is  not  a  use  for  railway  purfjoses, 
iiiui  is  not  one  authorized  l)y  such  first  con- 
demnation ;  and  before  the  same  can  \m- 
used  for  approaches  for  a  wagon  and  footway 
bridge,  in  such  case,  or  in  any  way  that  casts 
an  additional  burden  on  said  land,  it  must 
be  condemned  again  by  right  of  eminent 
domain,  and  this  can  oidy  be  done  wlien 
authorized  by  the  legislative  power.  Pc.yne 
V.  Kansas  &^  A.  Y.  R.  Co.,  47  A/n.  vS-"  Ent;. 
R.  Cas.  228,  46  /•>(/.  Rep.  546. 

A  duty  imposed  upon  a  company  carries 
with  it  the  power  to  perform  it;  and  when 
required  by  its  charier  to  construct  a  via- 
duct and  approaches  for  the  purpose  of  car- 
ry ing  a  street  under  its  railroad,  it  may  con- 
d(  nin  land  for  the  same,  sucii  land  being  as 
much  taken  for  the  purnoses  of  the  cori)o- 
ration  as  land  taken  for  its  roadbed.  State 
V.  .SV.  Paul,  M.  &'  M.  A.  Co.,  35  Minn.  131, 
28  A'.   lY.  Rep.  3. 

184.  Side  tracks,  oxtviiNions,  turn- 
outs, i'tf.* — Railroad  companies  liave  im- 
plied power  under  their  charters  to  make 
such  side  tracks  and  continuations  at  the 
termini oi  their  roads  as  may  be  reasonable 
and  necessary  tor  the  transaction  of  tiieir 
business  and  the  accommodation  of  the 
public;  and  they  may  take  private  property 
for  that  purpose.  Protzinan  v.  Imiianapolis 
&^  C.  R.  Co.,  9  /n/l.  467. 

A  lailway  corporation  organized  under 
the  111.  General  Act  of  1872  and  the  amend- 
ment thereto  of  1877,  is  cxpiessly  em- 
[)owcred  to  condemn  land  for  the  purpose 
of  switches,  turn-outs,  and  side  tracks,  when 


^8 


*  Condcniii.ition  of  l.inil  for  Milroad  sidings, 
see  niite,  17  ,\m.  &  Esc.  R    Cas.  Wrj. 

Power  U'  fondrmn  rii,'ht  of  wiiv  for  siiU-  tr.n:ks 
to  private  csiaulishments,  see  nct-j,  2u  L.  R.  A. 
434- 
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necessary  for  tlie  successful  o;jeralioii  of  iis 
road.  South  Chidigo  R.  Co  v.  Dix,  17  Am. 
&^  /:ng.  R.  Cas.  157,  109///.  237.— Distin- 
guish kd  IN  Brown  v.  Calumet  River  R. 
Co..  125  111.  600,  IS  West.  Rep.  556,  18  N. 
E.  Rep.  283. 

To  deny  a  petition  of  a  railway  company 
for  the  condeinnation  of  land  for  a  side 
track,  it  slioiild  appear  that  the  object 
thcruijy  sought  is  clearly  an  abuse  of  power, 
and  a  takiii}^  of  private  property  for  an  ob- 
ject not  required  for  the  convenient  opera- 
tion of  the  mad.  South  C/ii'cat^o  A'.  Co.  v. 
/)i.v,  17  Ai)i.&*  /uiif.  A'.  Ciis.  157,  109  ///. 
237.— Ri-.viKWKi)  IN  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  I'etty,  57  Ark.  359;  Ollare  7'.  Chi- 
caj,'o,  M.  iSt  N.  R.  Co.,  139  li'i.  151 ;  Chicago, 
R.  I.  &  P.  R.  G..  V.  Ciiicago,  143  III.  641. 

The  continuation  of  a  radroad  track  two 
hundred  yards  beyond  tiie  terminus  of  its 
roafl  is  not  an  unreasonable  exercise  of  the 
power  of  eminent  domain,  rrotaman  v.  In- 
(iianapolh  lS^•  C.  R.  Co.,  9  Iiui.  467. 

Under  the  Oiiio  General  Corporation  Act 
of  1852,  a  railway  company,  after  the  loca- 
tion and  construction  of  lis  n^ad,  has  power 
to  condemn  and  appropriate  land  for  the 
purpose  of  building  a  side  track  which  sub- 
sequently becomes  necessary  to  enable  it  to 
transact  its  increasing  business.  ToliJo  &^ 
W.  A'.  Co.  V.  /Kvt/Ws,  16  Oh/0  .S/.  390.— D I S- 
TINOUI.SHING  Moorhead  v.  Little  Miami  R. 
Co..  17  Ohio  351  ;  Little  Miami  R.  Co.  v, 
N'aylor,  2  Ohio  St.  238.  Quoting  Chicago, 
H.  &  y.  R.  Co.  V.  Wilson,  17  111.  127.  — FoL- 
i.owKi)  IN  Cincinnati  iS:  S.  R.  Co.  v.  Spring 
(jrove  Ave.  Co.,  Ohio  Frob.  87. 

Under  the  amendment  of  the  Ohio  Act  of 
1852  (^  3281,  Rev.  St.),  providing  that  rail- 
roads may  condemn  lands  for  the  purposes 
of  side  tracks,  depots,  etc.,  as  the  necessi- 
ties of  their  business  may  require,  a  railroad 
may  ap|)ropriatc  a  right  of  way  across  a 
tiirnpil<e  for  its  sifle  tracks.  Cincinnati  &* 
S.  R.  Co.  V.  Sprini^  Gronf  A'^e.  Co.,  Ohio 
I'rob.  87.  -Following  Toledo  &  W.  R.  Co. 
V.  Daniels,  16  Ohio  St.  390. 

Wliere  a  sifie  track  at  a  particular  point 
is  shown  to  be  necessary  for  legitimate  rail- 
road purposes,  the  company  will  not  be  en- 
joined from  condemning  land  therefor  bc- 
caise  a  side  track  at  that  place  will  also 
further  private  intere-its,  as  by  furnishing 
shipping  facilities  t.>  a  coal  company.  .SV. 
Louis,  I.  M.  &^  S.  R.  Co.  v.  Petty,  57  Ark. 
■>S9.  21  i'.  W.  AV/.  884.  — Rkvif.wing  South 
Liiicago  R.  Co.  v.  Dix,  109  111.  237. — South 


Chicago  R.  Co.  v.  Dix,  17  Am.  &*  Eng.  /?. 
Cas.  157,  109///.  237. 

So  where  a  railroad  company  had  a  side 
track  lor  many  years  before,  connecting  its 
main  track  with  a  public  warehouse  and  ele- 
vator, in  a  town,  over  tlie  land  of  another, 
but  without  having  the  right  of  way  thcre- 
f<jr,  except  by  the  mere  consent  or  license 
of  the  owner — hf/</,  that  the  company  had 
the  right  to  institute  |)roceedings  to  con- 
demn the  land  over  which  such  bratich  ran, 
for  riglr  of  way.  Fisher  v.  Chicago  ^  S. 
R.  Co.,  \o  Am.  KT*  Eng.  R.  ''as.   14,  104///. 

323- 

Under  the  Texas  constitution  and  stat- 
utes, without  any  express  grant  therefor, 
a  railroad  company  Ins  not  the  power  to 
Li)ndemn  h.nds  lor  right  ol  way  for  the  pur- 
pose of  building  a  side  line  or  switch,  run- 
ning off  to  linnber  mills,  when  it  appears 
that  such  lateral  line  is  not  necessary  for 
the  purpose  of  "construction,  pcralion, 
and  maintenance  "  of  its  road,  nor  ntjuired 
for  the  pur|)oses  of  "the  incorporation  or 
the  traiisaction  of  its  busi  less."  Kyle  v. 
Texas  &*  A'.  O.  R.  Co.,  3  Vex.  App.  {Civ. 
Cas.)  518,— Disapproving  Getz's  .Appeal,  3 
Am.  &  Eng.  R.  Cas.  186,  65  Pa.  St.  i. 
(,)uoTiNG  nioodg  )od  -'.  Mohawk  «!«  II.  R. 
R.  Co..  18  Wend.  (N.  Y.)  59. 

185.  Spur  triK'ks,  braiii'li  niul  lat- 
eral roads.* — Where  a  railroad  eomijaiiy 
is  proceeding  to  condemn  lands  for  the  |)ur- 
poses  of  spur  tracks  to  a  river  front,  in  order 
to  better  accommodate  its  shipping  inter- 
ests, and  it  appears  that  such  spur  tracks 
are  essential  to  the  operation  of  the  road, 
they  must  be  deemed  as  much  for  the  pub- 
lic use  as  the  main  line.  (Campbell  antl 
Morse,  JJ.,  dissenting.)  Toledo,  S.  &^  M.  R. 
Co.  v.  luxst  Saginaw  &'  St.  C.  /'  Co.,  36 
Am.  &•  Ettg.  R.  Cas.  553,  72  Mich.  206, 
40  A'.  IV.  Rt'p.  436. 

Under  the  power  of  an  incorporated  rail- 
way company  to  conrlemn  land  necessary 
for  side  tracks,  turn-outs,  or  switches,  it  has 
no  right  to  take  land  for  the  construction  of 
an  independent  branch  road  to  subserve 
only  new  private  interests.  South  Chicas^o 
R.  Co.  V.  Dix,  17  Am.  &*  Kng.  R.  Cas.  157, 
109  ///.  237. 

The  mere  f  ict  that  the  building  of  lateral 
branch  roads  may  add  to  the  earnings  of  the 
main  line  of  a  railroad  company,  or  increase 


*  RIkIU  I"  mnMruct  branch  rallroacls,  see  noCus, 
£0  Am.  k  Enc.  R.  Cas.  319;  36  /</.  551. 
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its  business,  wil!  not  authorize  such  corpo- 
ration to  build  the  same  under  its  charter, 
which  fai's  to  so  provide.  Chicago  &^  E.  I. 
R.  Co.  V.  ll'iitse,  24  ^hn.  <S-  ling.  R.  Cas. 
261,  1 10  ///.  449,  6  N.  K.  Rep.  49. 

Where  tlie  statutory  authority  is  broad 
cnoui^h  to  autliorize  a  con)|)aiiy  to  build 
lateral  lines,  it  lias  the  same  authority  to  ac- 
quire lands  for  the  riylit  of  way  for  such  lines 
as  for  the  main  line.  Xew/iall  \.  Galena  &* 
C.  I'.  R.  Co.,  14  ///.  273. 

1««.  Stations  «l«'VM)ts,  i'tc.*-(i)  Co«- 
nfcticut. —  A  statutory  power  to  take  lands 
for  "a  railroad  "  implies  the  power  to  take 
tlicm  for  a  |)asseiigcr  station  and  depot 
buildings.  State  f.v  rel.  v.  Railroad  Coin'rs, 
36  Am.  St^  Eng.  R.  Cas.  510,  56  Conn.  308, 
1 5  .  ///.  R,-/>.  7s6. 

(2)  inoit^ia.  —  Under  the  charter  of  the 
(ici.i'l^ia  So.  &  v.  K.  Co.,  and  the  amcnd- 
nienis  ihcreto,  including  tiic  act  of  1S8S, 
the  company  may  condemn  private  property 
in  the  city  of  Macon  for  depot  grounds  and 
other  iiece.'sary  ti-rniinal  facilities.  Small 
V.  Georgia  Southern  iS-*  /".  R.  Co.,  87  Ga. 
602,  13  ^^  /;".  ReJ).  694. 

(3)  Illinois. — A  charter  Riving  a  railroad 
company  a  tight  to  actpiire  a  strip  of  land 
noi  rxcceding  one  Inindred  feet  in  width 
has  reference  to  right  of  way  for  a  single  or 
(loul)U;  track,  and  docs  not  prohibit  it  from 
acqniiing  more  land  for  depot  grounds  and 
side  tracks  at  stations.  Carmoityv.  Chieago 
&>  A.  R.  Co.,  1 1 1  ///.  r)9. 

(4)  lo-d'a. — Laws  of  1S84,  ch.  190.  ?  i,  em- 
I)ovvcri')g  a  railroad  company  owning  ot 
operating  a  completed  road  to  condemn 
laiKls  for  "necessary  additional  depot 
gnmnds,"  upon  tiie  ccrtil'icate  of  the  rail- 
road commissioners  as  to  the  "ainountand 
de-^ci  iption  of  the  additional  lands  neces- 
sary," etc.,  does  not,  by  the  use  of  the  word 
"a<l;litional,"  restrict  the  right  to  condemn 
lands  thereunder  to  stations  already  estab- 
li^lu'd,  and  at  which  the  company  already 
owns  depot  grounds  in  addition  to  its  right 
of  w:iy,  but  authorizes  the  condemnation 
for  tlif  purposes  of  new  st.'Uions,  where  the 
Commissioners  may  regard  them  as  neces- 
sary for  the  tratisaction  of  the  business  of 
the  road.  Jager  v.  Dey,  80  lorMa  23,  45  A'. 
/(■.  Ref>.  391.' 

The  word  "city  "  in  the  clause  requiring 
the  commissioners  to  certify  to  the  "clerk 


*RiKki   of  company   to   cundomn   lands  for 
depot  purposes,  sec  note,  9  L.  i'.  A.  295. 


of  the  circuit  court  of  the  city  in  which  the 
land  is  situated"  is  a  clerical  error — the 
word  "county"  evidently  having  been  in- 
tended. Jager  v.  Dey,  80  Iffwa  23,  45  N. 
IV.  Rep.  391. 

(5)  Mississippi. — Under  the  power  of 
eminent  domain  conferred  by  the  act  of 
Dec.  16,  1836,  on  the  Commercial  and  Rail- 
road liank  of  Vicksburg,  of  which  the  Ala- 
bama &  Vicksburg  \i.  Co.  is  a  successor, 
the  right  to  condemn  land  for  its  railroad 
was  not  limited  to  the  taking  of  enough 
for  a  roadbed,  but  extended  to  the  con- 
demnation of  land  needed  for  station 
houses,  side  tracks,  coal-chtites  and  (jther 
facilities.  Ewing  v.  .-llabama  &•  I'.  R.  Co., 
68  J/iss.  551,  9  So.  Rep.  295. 

(6)  New  Jersey.  —  Depots,  car  antl  engine 
houses,  tanks,  repairing  shops,  houses  for 
bridge  and  switch  tenders,  coal  and  wood 
yaids,  and  necessary  appendages  to  the 
operations  of  a  railroad  and  transportatit)n 
company,  and  their  power  to  hold  land  for 
these  purposes,  will  be  implied  without  an 
express  grant  in  their  charter;  but  lands 
for  dwellings  for  employes,  for  car  or  loc  o- 
niotive  factories,  coal  muies,  and  matters 
of  that  kind,  are  things  of  convenieiue, 
and  not  of  necessity.  State  (Camden  &>  ^l. 
R.  Co.,  Pros.)  V.  Com'rs  of  Mansfield,  23  X. 
J.  L.  510.— DiSTiNc.iisiiiNr;  Camden  &  A. 
K.  Co.  V.  Hillegas,  18  N.  J.  L.  11  ;  Camden 
&  A.  R.  Co.  7'.  Com'rs  of  Appeal,  18  N. 
J.  L.  71.  Rf.viewinc;  Railroad  v.  Ilerks 
County,  6  Pa.  St.  70  ;  Worcester  v.  Western 
K.  Corp.,  4  Mete.  (Mass.)  564.  — RKVlKWi.n 
AND  (Kmi  isi;i)  IN  State  (New  Jersey  R.  & 
T.  Co.,  i'ros.)  r>.  Hancock,  35  N.  J.  L.  537. 

(7)  Ne'iV  York.  —  Passenger  stations,  con- 
venient and  proper  places  for  storing  and 
keei)ing  cars  and  locomotives  when  not  in 
use  (proper  and  convenient  places  liaving 
reference  to  the  public  interest  to  be  served), 
anrl  like  places  for  the  receipt  and  the  de- 
livery of  freight,  and  for  the  safe  and  se- 
cure keeping  of  property  between  time  of 
receipt  and  shifimcnt,  and  the  time  of  its 
arrival  and  delivery  to  the  consignee —are 
among  the  necessities  for  the  running  and 
operation  of  .'i  railroad,  and  for  which  it  is 
authorized  to  acquire  real  estate,  utider  the 
gcner:i!  railroad  act,  as  amendi'd  in  1869, 
cli.  237,  §  I.  AVrr  York  iT—  //.  R.  Co.  v. 
Kip.  46  A'.  Y.  546 ;  affirming  1 1  Al>l>.  I'r. 
N.  S.  90.— Applikd  in  New  York  C. 
&  H.  K.  R.  Co.  V.  Metropolitan  tias- 
light    Co.,  63   N.   Y,    326.      DlSTING'/iSHED 
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IN  StrongT/.  Brooklyn,  65; N.Y.  i.  Quoted 
IN  Ui;  New  York  C.  .S:  H.  K.  R.  Co..  77  N. 
Y.  24S ;  New  York  &  C.  K*.  Co.  v.  Uunnison, 
I  shin  (N.  Y.)  496.  3  T.  iS:  t..  632  ;  People 
V.  New  York.  L.  E.  &  VV.  K.  Co..  17  Abb. 
N.  Cas.  (N.  Y.)  304.--AVW  )'or/t  C.  &-  //. 
A'.  A'.  u>.  V.  Mitrofiolttan  Gas-light  Co.,  63 
X.  J '.326;  ir/Z/rw/Ui,'-  5  ////;/  201.— Al'lM.Y- 
l\o  New  York  &  11.  R.  Co.  7^  Kip,  46  N. 
Y.  546:  In  re  Hoston  .S:  A.  R.  Co.,  53  N.  Y. 
574.  Di.sriNGUlsiiiNi;  Rensselaer  &  S.  R. 
Co.  7J.  Davis,  43  N.  Y.  i^— Ai'i'i.ii.D  in  Rc 
N(,w  York  C.  .S:  11.  R.  R.Co..  59  Hun  7,  28 
N.  Y.  S.  R.  64,  S  N.  Y.  Sui>p.  290,  5  Silv. 
SiiiJ.  Ct.  353.  QnoiKU  IN  Illinois  C.  R. 
Co.  V.  Waihen,  17  III.  App.  5S2.  RKViiiWKU 
IN  Re  New  York  C.  &  II.  R.  R.  Co.,  28  N. 
Y.  S.  R.  64.  8  N.  Y.  Siipp.  290.—/;/  ri'  AVr<' 
]\>r/c  C.  <5^  //.  A',  /i'.  CV;.,77  A'.  V.  248; 
iiffirviiug  (Z)  6  1 1  nil  l^O- 

Where  a  company  is  proceeding  under 
the  general  railroad  act.  as  amended  in 
1S69,  ch.  237,  to  accjuirc  land  for  the  pur- 
pose of  its  road,  it  is  no  ot)jeclion  that  there 
are  other  lands  in  the  neighborhood  whicii 
niiglit  be  accpiired  by  purchase,  and  which 
are  as  well  ad.ipied  to  the  purpose  for 
which  it  is  desiieii.  The  legislature  having 
ronimitted  the  selection  of  lands  to  the 
disi  relion  of  the  company,  the  courts  will 
^  not  ordinarily  control  the  e.xercise  of  this 
discretion,  or  direct  which  of  several  plats 
of  gr(juii(l  .shall  be  taken.  AVri'  ]'<iri-  .S>» 
//.  A'.  Co.  V.  A'//.  46  A'.    K.   546  ;  ajphuiing 

I  I  Abh.  /v.  A'.  S".  90.— yuoTKi)  IN  Re  New 
York  C.  &  11.  R.  R.  Co.,  67  Harb.  (N.  Y.) 
426. 

It  is  no  objection  to  a  proceeding  by  a 
company  to  condemn  lands  that  there  is  no 
immediate  use  for  such  proceeding,  because 
the  coinpany  is  already  in  possession  of  the 
l.md  under  a  lease  wliich  will  run  for  a 
number  of  years,  where  the  object  of  the 
taking  is  for  the  piirpnse  of  making  perma- 
nent impiovenients  at  a  station  for  the 
better  accommodation  of  its  business.  The 
taking  of  the  lease  does  not  create  an  es- 
toppel against  the  company.  AVr^  \\<rk  &• 
}{.  R.  Co.  V.  Kip,  46  A'.  Y.   546  ;  afflniiiiig 

I I  Abb.  I'r.  A'.  .V.  90. 

The  fact  that  a  railroad  company  owns 
lands  suitable  for  depot  purpuscs,  which  it 
has  leased  ior  uses  not  strictly  within  the 
purposes  t)f  the  corporation,  but  whicli  con- 
tribute materially  to  the  business  of  the 
road,  will  not  prevent  it  from  proceeding  to 
cor  Jenin  other  lands  for  the  purposes  of  a 


depot.  /;;  re  A'tnv  York  C.  &*  H.  R.  R. 
Co.,  5  Silv.  Sup.  CI.  (A'.  1'.)  353.— Ai'i'i.v- 
iNd  Rensselaer  Si  S.  R.  Co.  v.  Uavis,  43  N. 
Y.  137;  New  York  C.  &  H.  R.  R.  Co.  v. 
Metropolitan  Gas-light  Co.,  63  N.   Y.  326. 

(8)  Ohio. — The  general  assembly  possesses 
the  constitutional  jiower  to  confer  upon  a 
corporation  authorized  to  construct  a  rail- 
road the  right  to  apjiropriate  grounds  nec- 
essary for  Its  use  for  a  depot.  Giesy  v.  Cin- 
cinnati, \V.  iS^  Z.  R.  Co.,  4  Ohio  St.  30S.— 
Cki  rici.siNG  Beekman  v.  Saratoga  &  S.  R. 
Co..  3  Paige  (N.  Y.)  45.  — Quoi  kd  in  Illinois 
C.  R.  Co.  V.  VVathen.  17  7ll.  App.  582  ;  Piatt 
V.  Pennsylvania  Co..  43  Ohio  St.  228. 

(9)  PennsylvixniiX. — Where,  under  their 
charter,  ;'  railroad  company  could  appropri- 
ate only  four  rods  of  ground  in  width,  ex- 
cept at  deep  cuts  and  hllings,  or  at  points 
selected  for  depots,  or  engine  or  water  >ta- 
tions,  and  luj  locomotive  road,  as  cciiitein- 
plated  in  the  charter,  was  constructed  within 
the  live  years  limited  therein  for  the  com- 
pletion, but  a  horse  road  only,  grounds 
cannot  be  there. ift'T  appropriated  for  en- 
gine or  water  stations.  That  should  have 
been  done  within  the  five  \ears  required  by 
the  act  of  incorporation.  Plymouth  R.  Co. 
v.  Cohvi-ll,  39  l\x.  St.  337. 

(10)  Tenut'ssi-e.  —  A  statutory  provision 
auihori/ing  a  company  to  condcnm  anv 
lands  or  right  of  way  which  mav  be  retpiired 
by  the  company  for  the  purpose  f)f  con- 
structing Its  road,  authorizes  the  company 
Xo  acipiire  lands  at  the  terminus  of  the  road 
for  depot  purposes.  Xash',  ille  &^  C.  R.  Co. 
v.  CoiCiirdin,  1 1  Humph.  (  Ti-iin.)  348. 

1W7.  SfoiM'liouHrs,  \v«»rk.s|io|».s,  «rt<'. 
— In  New  York  lands  may  be  acquired  liv  a 
railroad  corporation  to  provide  a  place  of 
deposit  or  stoiage  for  freight  after  its  ar- 
rival, and  until  it  is  taken  by  tin- consignees. 
///  re  A'nti  York  C.  <S-  //.  R.  R.  Co.,  77  A^ 
]'.  248;  tiftirming  (?)  G  Hun  149. 

But  in  Tennessee,  for  the  purpose  of  de- 
positories, storehouses,  houses  for  agents, 
workshops,  etc.,  which  are  not  ne(  essarily 
retjuiied  to  be  contiguous  to  the  road,  the 
company  has  no  power  to  take  lands,  and 
must  rely  upon  negotiation  with  the  owners 
thereof.  Xashville  &*  C  R.  Co.  v.  Cowanlin, 
1 1  Humph.  (  I'liin.)  348. 

In  Illinois  a  provision  in  a  charter  author- 
izing the  com|)any  to  conHtiuct  a  railro.id 
"with  such  appendages  as  may  be  deemed 
necessary  for  the  convenient  use  of  tlie 
same,"  authorizes  the  company  to  condemn 
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lands  for  the  purpose  of  constructing  and 
maintaining  turn  -  outs,  depots,  engine 
houses,  shops,  and  turntables;  and  tiie 
power  of  condemnation  is  not  cxiiausted 
witii  the  completion  of  the  road,  but  may 
be  exercised  from  time  to  time  as  the  grow- 
ing business  of  the  road  creates  a  d-jmand 
for  more  room.     C/i/id^o,  B.  &*  Q.  A'.  Co. 

V.    U'/'/sOtl,    17    ///.    123.  — DiSAPl'KOVKU     IN 

Lodge  7'.  Philadelphia,  \V.  &  li.  R.  Co.,  8 
Fhila.  (Pa.)  345.  [•■oli.owku  in  Low  v.  Ga- 
lena &  C.  U.  K.  Co.,  iS  111.  324.  yuoi'KU 
IN  Toledo  &  W.  K.  Co.  v.  Daniels.  16  Ohio 
St.  390. 

In  Missouri  a  provision  in  a  charter  au- 
thorizing the  company  to  construct  a  road 
as'.d  to  ialcc  and  hold  lands  for  depots,  land- 
ing places  or  wharves,  engine  houses, 
oiKces,  macliine  shops,  warehouses,  and 
water  static-ns,  and  a  general  statutory  pro- 
visi(jn  autlioriziiig  such  corporations  to 
erect  and  maintain  all  necessary  and  con- 
venient buildings,  stations,  fixtures,  and 
machinery  for  the  accommodation  and  use 
of  their  passengers,  freight,  and  business, 
authorize  a  company  to  acquire  lands  for 
the  purpose  of  connecting  its  tracks,  and  a 
site  for  a  depot,  engine  house,  and  repair 
shops.  Hannibal  &*  St.  J.  R.  Co.  v.  Rlnder, 
49  Mo.  165,  I  Am.  Ky.  Rip.  8. 

In  Vermont  an  establishment  for  the 
manufacture  of  cars  is  not  a  legitimate  rail- 
road necessity  so  as  to  authori/.e  the  com- 
pany to  c<mdemn  land  on  which  to  erect 
one.     Ehh  iiii^e  v.  Smith,  34  Vt.  484. 

1 88.  Transportation  ul'  roal,  iin- 
pl<>nion(s,  nuu'hincry,  vW. — The  Ugis- 
lalure,  in  virtue  of  the  right  of  eminent 
(loni.iin,  may  authorize  the  condemnation 
of  private  properly  by  a  mining  company 
for  the  construction  of  a  railroad  to  be 
used  for  the  transportation  of  coal  from  its 
niiiies,  and  implements,  machinery,  etc., 
such  \ise  i)cing  of  a  public  nature.  Niw 
Cfiitra!  Coal  Co.  v.  iieor^f's  Cr,;l;  C.  &~'  I. 
Co.,  37  i1/,/,  537.  S/a/,-  (Df  Camp,  Pros.) 
V.  llihetnia  Vnilert^rotind  R.  Co.,  47  A'.  _/. 
/..  43  ;  aj}ir«:,d  in  47  .\'.  /.  /..  5i.S.--(Ji()  ri:ii 
IN  Colorado  Kastern  FC.  Co.  v.  I'nion  Pac. 
K.  Co.,  44  Am.  &  Eng.  R.  Cas.  10,  41  Fed. 
Rep.  203. 

The  ri^ht  of  eminent  domain  should  not 
necessarily  be  detiied  to  a  railwav  corpora- 
tion becTu-ic  o(  the  fact  that  the  primary  in- 
diicenient  moving  its  piomolers  was  to 
<lcvelo[)  private  coal  mines,  and  th  t  its 
road  is  poorly  constructed.     If  such  a  ror?' 


is  made  a  common  carrier,  runs  regular 
trains,  and  has  expended  large  sums  in 
acquiring  its  iight  of  way  and  constructing 
its  road,  its  use  is  public,  and  it  may  exer- 
cise the  right  of  eminent  domain.  Colorado 
Kastern  R.  Co.  v.  Union  Pat.  R.  Co.,\\Ani, 
(5-*  En^.  R.  Cas.  10,  41  /'id.  Rip.  293.— (Jut )T- 
ING  Contra  Costa  C.  M.  R.  Co.  v.  Moss,  23 
Cal.  324;  Slate  (De  Camp,  I'ros.)  7>.  Hiber- 
nia  Underground  R.  Co.,  47  N.  J.  L.  44. 

The  stockholders  of  a  coal  company  pro- 
cured a  charter  for  a  railroad  under  articles 
declaring  the  purpose  of  the  road  to  be  for 
the  transportation  of  both  freight  and  pas- 
sengers, but  they  only  supplied  the  road 
with  coal  cars.  J/eld,  that  the  attorney- 
general  might  maintain  an  action  in  the 
name  of  the  people  to  aiinid  the  company's 
franchises  and  to  dissolve  the  cor|)oration 
on  account  of  the  imposition  practised. 
People  V.  rittsliw\t^h  R.  C \.  53  Cal.  694. 

18J).  AVliarvt's  and  lan(lin(;.s. — Un- 
der what  is  known  as  the  Illinois  "  Water- 
craft  Act,"  passed  July  1,  1877,  a  railroad 
company  can  acquire  land  for  a  landing 
only  by  purchase,  and  not  by  condemnation, 
where  the  object  is  to  make  a  transfer  ferry 
landing  so  as  to  connect  with  another  road. 
St.  Louis  <S«»  C.  R.  Co.  v.  Thomas,  34  I'ld. 
Rep.  774 ;  affirmed  in  37  Fed.  Rep.  839. 

The  construction  of  a  landing  on  a  place 
for  the  storage  of  boats  for  passengers  visit- 
ing a  watering  |>lacc,  on  a  railroad,  is  not  a 
railroad  use,  and  therefore  the  company 
cannot  condemn  lands  for  such  pnr])osc. 
In  re  Roehester  &*  G.  11.  R.  Co.,  12  A'.  I'. 
Siipp.  566,  59  ////;/ 617,  35  N.  y.  S.  R.  1000; 
app<al dismissed  in  128  A'.  1'.  611,  mem.,  38 
A'.    }'.  .v.  R.  1 01 2. 

A  railroad  company  ori^ianized  undei  and 
marie  subject  to  the  provi-ions  of  the  Ohio 
"  Act  regulating  railroad  companies,''  of 
Fei).  II,  1848,  is  not  authorized  to  condemn 
private  property  to  its  exclusive  use  solely 
for  the  i)nrposes  of  a  wharf.  Iron  R.  Co. 
V.  /ronton,  19  Ohio  St.  299. 

The  power  conferred  u()on  municipal 
authorities  in  Ohi^i  by  sections  26  and  27  of 
the  nuiniii|)al  corporation  act  (Swan  &  C. 
1 501 ),  to  condemn  i)roperty  for  the  purposes 
of  a  wharf,  is  an  express  pow<'r  ;  and  the 
right  of  a  railroad  company  to  hold  prop- 
erty exempt  from  the  exercise  of  this  power 
cannot  be  cxti'iided,  by  const ructinn,  to 
lands  held  by  the  comi)any  for  uses  and 
pui  jiosrs  toi  which  it  is  not  by  law  aiilhor- 
'zed  to  condemn  private  property.    Iron  R, 
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Co.  V.  fronton,  19  0/tio  S(.  299.— Distin- 
guish Eu  IN  Lake  trie  &  W.  R.  Co.  v. 
SLMieca  County  Com'rs,  57  Fed.  Rep.  945. 

ItlO.  Various  other  l»iiilfliii{rs  and 
'■■wIllHos.*  A  railroad  company  may, 
iiiider  chapter  191,  Laws  of  Iowa  1880,  con- 
<lemn  land  for  rijjlit  of  way  for  a  channel 
and  rhanjie  the  course  of  a  stream,  where 
tiie  safely  of  the  traveling  public  would  be 
promoted  theroliv.  For  such  object  the 
latul  would  be  taken  for  a  public  use,  :in- 
thorizinc:  the  exercise  of  the  rijilit  of  emi- 
nent domain,  an<l  for  that  purpose  the 
statute  is  not  unconstitutional.  Whether 
siicli  rijjht  exists  where  merely  tiie  con- 
venience and  economy  of  the  company 
would  be  promotetl,  not  determined. 
Rcinch  V.  L7itii7f;<>,  li.  iS-»  (2-  /i".  Co.,  II  ./;//. 
^Eni^.  R.  Ciis.  559,  57  /i>7('(i  687,  It  A'.  //'. 
AVfi.  647.— Kkvikwinc  Stodyiiill  t'.Chicago, 
15.  \'  y.  K.  Co.,  43  Iowa  31. 

A  railroad  franchise  includes  the  right  of 
appro[)riating  lands  for  the  construction  of 
uccfssary  appurtenances  without  which  the 
road  could  not  be  successfidly  operated. 
J.invrence  v.  Morj^an's  I..  &^  T.  K.  &•  S.  Co., 
30  Am.  Sf  Eni^.  R.  Cas.  309,  39  /.a.  Attn. 
427.  2  So.  Rip.  69.— Ai'PKuviNG  Morgan  v. 
Louisiana,  93  U.  S.  217. 

Under  Maine  Rev.  St.  ch.  51,  ?^  2  and  3, 
the  purposes  for  wiiich  a  railroad  corpora- 
tion lias  the  power  to  take  and  iiold  lands 
as  for  public  uses,  for  the  location,  con- 
struction, and  convenient  use  of  its  rail- 
road, are  for  necessary  tracks,  side  tracks, 
depots,  woodsheds,  repair  shops  and  cars, 
engine  and  freight  lunises.  Sfiojjford  v. 
Jiiicksport  <S^  JJ.  R.  Co.,  66  A/e.  26,  20  Am. 
Ry.  Rep.  20. 

Under  title  i,  ch.  34,  Minn.  Gen.  St.,  a 
railroad  company  cannot  take  land  for  a 
common  public  highway;  and  so,  in  con- 
demnation proceedings  by  a  railway  com- 
pany, it  is  not  competent  to  prove  the  dam- 
ages as  if  taken  for  such  purpose.  Curtis 
v.  St.  Paul,  S.  &>  T.  F.  R.  Co.,  20  Minn.  28 
{Gil.  19). 

A  railroad  company  cannot  invoke  the 
right  of  eminent  domain  for  the  pur|)ose  of 
opening  a  highway  a  third  of  a  mile  in  ex- 
tent, from  its  depot  grounds  to  a  hotel,  even 
though  the  luHcl  may  be  a  popular  place 
for  rcfrcslnnent,  and  all  the  patrons  of  the 
road  may  desire  to  visit  it.     Jn  re  Roc/tester 

*  F'urposes  for  which  company  may  acquire 
'and,  see  notes,  13  Am.  &  Enu.  R.  Cas.  73;  3  /,/. 
'95. 


&*  G.  //.  R.  Co.,  12  A^.  V.  Supp.  566, 59  Hun 
617.  35  ^V.  Y.  S.  K.  1000;  appt'til  dismissed 
in  128  N,   ]'.  611,  mem.,  38  A'.  J'.  S.  A'.  1012. 

Proceedings  by  a  railroad  company,  be- 
fore a  justice  of  the  peace,  to  condemn  land 
for  use  as  a  reservoir,  under  section  2566 
(Mo.  Rev.  St.  1889).  discussed,  and-  //,/,/, 
valid.  Musii/c  v.  h'aiisos  Ci/y,  S.  &•  M.  R. 
Co.,  114  Mo.  309,  21  .S'.  U\  R,p.  491. 

Property  taken  for  the  use  of  ihc  I'niicd 
States  coast  survey  is  taken  for  a  |)ublic  use. 
l)rr  V.  Qin'iiily,  54  A'.  //.  590. 

The  erection  of  dwelling  liousc-*  to  rent 
to  employes  is  not  a  railroad  use  so  as  to 
authorize  a  company  to  condemn  lands 
for  said  purpose  ;  but  the  toinpany  has  a 
right  to  take  lands  for  the  purpose  ■){  piling 
wood  or  lumber,  so  far  as  the  lauis  ,11  e 
used  for  that  purpose.  Kldrid^e  v.  Smitli, 
34  Vt.  484. 

XX.    TAKING    LAND    B7    CONSENT    OF,  OB 
CONVEYANCE  FBOM  OWNER. 

11)1.  Pow<>rtoa(*qiiiru|>ro|M>rty  hy 
eoiim'iit.*— Under  section  13  of  the  Ind. 
Railroad  Law  of  1852  (i  G.  &  H.  50S),  con- 
strued in  connection  with  other  powers  of 
a  railroad  company,  it  was  comi>eient  for  a 
landowner  to  grant  a  right  of  way  over  his 
land  to  a  railroad  company  in  advance  and 
in  aid  of  its  organization,  and  for  the  (mui- 
pany,  after  its  organization,  to  ratify  and 
accept  the  grant  by  entering  upon  and  us- 
ing the  land  for  the  purposes  of  its  road, 
and  thus  to  make  such  grant  obl'gatory. 
Ihavard  ^.  Cincinnati,  //.  A-*  /.  A'  Co.,  115 
Ind.  I,  14  West.  Rep.  817,  17  A'.  E.  Rep.  1.S3. 

Under  the  power  given  a  railroad  com- 
pany by  the  N.  Y.  General  Railway  Act  of 
1850,  ch.  140,  to  acquire  lands  for  its  track 
and  other  necessary  purposes,  either  by  con- 
demnation or  agreement,  an  agreement  to 
pay  for  a  right  of  way  in  the  bonds  of  the 
company,  secured  by  a  mortgage  on  its 
property,  is  among  its  im|)lied  powers;  and 
such  corporate  power  is  not  affected  by  the 
fact  that  the  road  is  subserpiently  loc.-itcd 
on  a  dilTerent  line  from  that  propi)se<l  at 
the  time  of  the  contract.  Munson  v.  .sj'/<'- 
cuse,  G.  <&>•  C.  R.  Co.,  3  A'.  1'.  .V.  R.  31,  103 
A'.    J'.  58;  affirininx  29  ////;;  76. 

Under  chapter  63,  section  83,  of  the  So. 
Car.  Gen.  St.,  permission  to  a  railroad  cor- 

*  Nature  of  nr.inl  of  ri^lit  of  way  to  railway, 
and  how  conveyed,  see  note,  2  L.  R.  A.  281. 
See  also  title  Rioar  ov  Way. 
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poration  to  enter  upon  the  construction  of 
tlieir  highway  without  previous  compensa- 
tion may  be  given  by  the  owner  witliout 
receiving  tiic  notice  prescribed  in  section 
75.  \'(rdifr  V.  Port  Royal  A'.  Co.,  \o  Am. 
&*  En^;.  R.  Cits.  G77,  15  So.  Car.  476. — 
(JiroriNCi  Hand  v.  Savannah  iSr  C.  K.  Co., 
12  So.  Car.  351. 

.■\  railroad  company  tal<cs  and  iiolds  the 
lands,  acqiiiri'd  for  a  ri;;iil  of  way  under  the 
South  Carolina  Statute,  in  the  mode  pre- 
sci  iliiil  by  law,  under  its  charter,  and  not 
by  \irtiK;  of  a  conveyance  of  such  ri.i;iit  of 
w.iy;  licnce  a  deed  conveying  a  rigiit  of 
way  is  only  the  mode  by  which  it  takes 
possession.  7'ult  v.  /'<';•/  Roy  a/  &^  .1.  R. 
Co.,  2.S  .So.  Car.  388.  5  5.  A'.  A',/.  S31.— 
yuoriNc;  McCrea  v.  Port  Royal  U.  Co.,  3 
So.  Car.  382. 

1!)2.  \Vli«>  may  roiisciit  or  <'oiive}', 
{ji'iivrally.— The  grant  of  a  right  of  way 
by  a  tenant  for  life  does  not  carry  the  inter- 
est of  the  remainderman,  licntonvillc  R. 
Co.  v.  luiki-r,  45  Ark.  252. 

.\  deed  from  certain  members  of  a  church, 
who  had  no  authority  to  make  the  same, 
purporting  to  convey  to  a  railway  company 
a  right  of  way  over  laml  belonging  to  the 
church,  does  not  authorize  the  compatiy  to 
take  such  land  for  the  purpose  rlesignated 
in  said  deed.  Macon  &<>  A.  R.  Co.  v.  AVi,',i,'5. 
47  Aiii.&^  Ktij^.  R.  Cas.  40,  87  C7a.  158,  13  S. 
/•;.  AVA312. 

Where  a  railway  company  seeking  to  con- 
demn lands  does  not  obtain  authority  from 
the  owner  in  fee,  it  can  obtain  no  rights  of 
control  over  the  land  by  any  license  or 
grant  from  the  holder  of  a  contingent  dower 
interest  of  a  tenant  at  will.  Toledo.  .1.  .1. 
6^  li.  T.  R.  Co.  V.  Puiilafi,  5  .//;/.  &•  En^. 
R.  Cas.  378,  47  M/,7t.  456.  1 1  .V.  If.  Rep. 
271. 

.\  purchaser  of  land,  who,  at  the  time  of 
the  purchase,  executes  a  deed  of  trust  on  the 
I. ind  to  secure  the  purchase  money,  cannot 
convey  to  a  railroad  company  even  an  ease- 
ment over  tlie  land  except  sid)ject  to  the 
lien  of  the  rieed  of  trust.  Stewart  \.  Ray- 
moiiit  R.  Co..  I  5  Miis.  568. 

An  executor  in  possession  and  control  of 
land  is  "  the  owner  "  wiihiii  the  meaning  of 
South  Carolina  Gen.  St.  1872,  ch.  f>3,  §83; 
and  a  company  entering  upon  lands  with  the 
consent  of  such  owner  cannot  be  deemed  a 
trespasser.  Toiiipkiin  v.  Aui^iiata  &^  A".  A'. 
Co.,  21  So.  Car,  420.— Kt;vii;\viN(.  V'erdicr 
T.  Port  Royal  R.  Co.,  15  So.  Car.  476. 


Where  land  is  held  by  a  trustee  for  the 
use  of  another  for  life,  with  the  remainder 
to  others,  where  the  life  beneficiary  is  in- 
vested with  large  powers  of  «ontroI,  and 
lie  grants  a  rigiit  of  way  over  ;nc  land,  ami 
the  company  goes  into  possession  an<l  holds 
for  16  years,  the  trustee,  upon  the  death  of 
tin?  life  beneficiary,  cannot  recover  the  land. 
Such  i)eisun  is  the  "owner"  of  the  laud 
wiiliin  the  meaning  of  the  statute.  J'litt  v. 
I'oit  Royal  &^  A.  R.  Co..  28  So.  Car.  388,  5 
.S".  A".  Rep.  831.  Koi.i.owiK  IN  Ti>ni|pkin3 
7'.  Auizusia  Ai  K.  R.  Co.,  37  So.  Car.  382. 

A  number  <jI  persons  executed  a  contract 
with  the  agent  of  the  apfw  liant  railwav 
company,  in  which  ihey,  in  ( oiisiileration  of 
certain  obligaiiniis  on  part  of  the  railway 
com|)any,  oblig.iied  theinselves,  lor  "  San 
f'elipe  Irrigation,  etc.,  Co.,"  to  convey  to 
the  railway  company  certain  lands  <j|  the 
irrigation  company,  'i'he  contract  con- 
taiiKMJ  ilie  further  clause:  "This  convev- 
ance  being  in  consideration  of  the  ccjiidi- 
tion  previously  ex[)ressed,  and  to  include 
the  right  of  way  one  hundred  feet  in  width 
through  our  tracts  of  land  not  previously 
conveyed."  Held,  that  tlie  |)arties  signing 
the  contract,  upon  the  raiUvav  company 
complying  with  its  obli^^ations.  were  bound 
by  it  asto  lands  owned  by  tlicm  indivi<lually. 
The  i)!ainti(T,  ha/ing  signed  the  contract, 
was  bouiul  thereby,  and  could  not  recover 
the  right  of  way  occupied  by  the  railway 
coni|)any,  under  the  contract,  through  land 
owned  by  himself,  (iah'estoit,  H .  <S-»  .S'.  ./. 
A'.  Co.  v.  Perry,  81  Te.x.  466,  17  .V.  W.  AV/. 
40. 

WYA.  tviiiuit  ill  roiiiiiioii.— One 

of  several  tenants  in  common  agu-ed  to  con- 
vey to  a  company  a  right  of  w.iy  over  the 
parly's  land,  a  portion  of  whi(  li  was  de- 
scribe<i,  and  the  concluding  clause  of  the 
contract  |)rovided  :  "  It  is  undcrstoo<l  that 
the  right  of  way  east  of  Stony  Island  avenue 
is  'o  be  procuied  free  of  cost  to  the  party  of 
the  second  part,  except  through  (uie  ten-acre 
tract,  which  is  to  be  paid  by  the  party  of  the 
second  part."  The  lots  over  which  the  rii;ht 
of  way  was  then  laid  and  marked  were  east 
of  the  avenue  named,  and  when  the  parly  of 
the  first  part,  bv  a  partition,  had  actpiircd 
sucii  lots  in  severaltv,  so  that  the  right  of 
way  was  on  his  own  land  solely —//</(/,  that 
by  virtue  of  the  provision  in  his  contract  for 
procuring  the  right  of  way.  the  railway  com- 
panv  might  enforce  a  conve\ance  of  the 
light  of  way  from  him.      Turpin  \\  Rail/- 
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wi^r/-,  (7.  t5^  C.  if.  C<;.,  lo  ^/;//.  G^  Ehj,^.  A\ 
C(»j.  45,  loj  ///.  II. 

Tlie  charter  of  tlie  Detroit  and  Ponliac 
railroad  C()nii)any  empowers  tiic  company 
to  settle  with  any  owner  his  claim  of  fhim- 
ajjes  for  the  occupation  of  laiwl ;  therefore  a 
j{raiit  to  tilt;  company  by  one  of  several  ten- 
ants in  common  of  the  rii;ht  of  way,  as  to  his 
interest,  over  the  connnon  estate,  alti)ouj{ii 
it  passes  no  fee  and  confers  no  rij^hi  as 
atj.iinst  the  otiier  tenants,  is  nevertheless 
valid,  and  operates  as  to  the  tenant  cxecut- 
intj  it  as  a  release  of  his  duniaj^es.  Draper 
V.  W'iltuims,  2  Mich.  536. 

Wnerc  a  tiling  is  granted,  the  grant  im- 
plies a  ritjlit  to  all  the  means  of  enjoyinj;  it, 
so  l.ir  as  the  <;raMtor  was  possessed  of  tiiese 
means.  Therefore  tlie  jjiant  of  a  rij^ht  of 
wav  over  laml  of  which  the  f^rantor  was  a 
tCJiant  in  common,  entitles  the  grantee  to 
enforce  partition  to  the  end  that  the  share 
of  tiie  f^ranior  may  be  desijrnated  in  sever- 
alty. Cliarleston,  C.  &^  C.  A'.  Co.  v.  Leech, 
43  Am.  &^  Eiii^.  R.  Las.  588,  33  So.  Car.  175, 
1  1  .s'.  /:'.  AV/.  631. 

Tlie  fact  that  a  co-tenant  of  land  has 
granted  a  njjlit  of  way  to  a  railroad  coin- 
|j.iiiy  will  not  prevent  another  t)wncr  from 
iiistitutinpf  proceedings  for  the  assessment 
of  ilamavn's  sustained  by  him,  nor  will  such 
fact  prevent  the  co-tenant,  who  has  made 
such  sjrant,  from  becoming  a  party  to  the 
proceed in.i^s,  and  having  his  rights  adjusted 
tiiereunder,  ujion  a  claim  that  the  company 
had  forfeited  its  right  under  the  grant  by 
fadiire  to  comply  with  the  conditions  thereof, 
and  this  aliir' igli  such  forfeiture  tlid  not 
occur  until  after  the  petition  was  first  filed 
by  his  CO  tenant.  /////  v.  Gleniion  &^  G.  M. 
C"  M.  Co.,  113  N.  Car.  259,  18  S.  E.  Ref>. 
171. 

ll>4.  liuslminl.*— Whether  ornot 

a  luislniiKl  can  grant  a  right  of  way  to  a  rail- 
road company  free  of  any  claim  of  his  widow 
for  dower  in  the  land  conveyed,  qiurrc. 
'/'utile  V.  liurlniii/on  &•  M.  N.  Co.,  49  lo^va 

134- 

.•\  cr)iivcyance  to  a  railway  company  of  a 
right  of  way  through  the  grantor's  land  is  a 
dedication  to  the  public  use,  and  the  grant- 
or's widow  cannot  recover  dower  in  the  land 
so  conveyed,  although  she  did  not  join  in 
the  deed.     Venahle  v.  Wabash  Western  R. 


*  lliimi-str.ul  premises;  husbaml  alone  may 
Uraiit  iiylit  of  w.iy  thron^jh.  see  note,  22  Am.  iS: 
I'^si;.  K.  C^AS.  105.  Secalso  lliisiiAM)  AM)  VVlKK, 
1,  li  ;  Uuim  uF  Wav,4-«. 


Co.,  52  Am.  Sr'  I'.ng.  R.  Cas.  42,  112  Mo.  103, 
20  .S'.  W.  Rep.  493. — Explaining  Nye  :-. 
Taunton  Urancli  K.  Co.,  113  Mass.  277. 
Quoting  Oregon  Cascade  R.  Co.  v.  Maily, 
3()reg.  175. 

If  a  husband  conveys  to  a  railroad  com- 
pany, through  mesne  conveyances,  a  piece  of 
land  for  a  right  of  way,  his  wife  is  not  enti- 
tled to  tlower.  (Gantt,  I'.J.,  dissenting.) 
Chouteau  v.  Missouri  Pac.  R.  Co.,  57  .Im. 
<2^  EftiT-  R.  Cas.  282,  122  Mo.  375.  22  S.  IV. 
Rep.  458. 

A  devise  was  to  A.,  in  trust  for  the  use  of 
VV.and  his  wife  and  the  survivor  for  life,  not 
subject  to  their  debts,  and  after  their  death 
to  be  C(jually  divided  between  the  children 
of  W.  The  testator  died  after  the  constitu- 
tion of  i8f)8  took  effect.  \V.  took  possession 
aiul  executed  to  a  raihf)ad  company  a  re- 
lease of  a  right  of  way  over  this  land,  after 
which  A.  and  W.'s  wife  and  her  children  filed 
a  petition  to  obtain  compensation  for  the 
right  of  way  so  taken.  Underaction  to  en- 
join this  proceeding — held,  that  the  statute 
executed  the  use  in  W.  and  his  wife  for  life, 
and  that  the  release  executed  by  W.  was 
valid  for  the  joint  lives  of  himself  :ind  wife. 
Geori^ia,  C.  &'  A'.  R.  Co.  v.  Scott,  38  .S'(».  Car. 
34,  16  .S".  E.  Rep.  185.— Qi;()TiNC.  Tutt  v. 
Port  Royal  &  A.  R.  Co.,  28  So.  Car   388. 

li)5. triiNtocH  and  {;iiai*<liuii.s.— 

Section  2  of  the  charter  of  the  Louisville, 
N.  O.  »"t  T.  R.  Co.  (Miss.  Laws  1882.  p.  920). 
providing  that  the  guardian  of  any  infant, 
turn  compos,  or  insane  person  may  agree  with 
said  railroad  company  upon  the  damages  to 
be  paid  for  laiul  of  such  ward  taken  by  it.tir 
release  to  it  the  claim  or  right  of  said  ward 
to  d:images,  dispenses  witli  the  necessity  for 
cotidemnation  of  the  land  in  cases  where  the 
guardian  and  the  company  cm  agree.  Louis- 
vtile.  A'.  O.  &^  T.  R.  Co.  v.  Ji/ythe,  69  Miss. 
939,  1 1  .SV;.  AV/.  III. 

The  enactment  of  such  provision  is  not  a 
usurpation  of  judicial  power  by  the  legisla- 
ture, for,  although  jurisdiction  of  minors' 
busine>-s  is  by  the  constitution  confeircrl  on 
the  chancery  couii,  it  still  pertains  to  the 
legislature,  as  parens  patriw,  to  iirescribe 
rules  and  regulations  for  the  management, 
superintendence,  and  disposition  of  the 
property  of  those  under  disaliility.  Louis- 
ville, A'.  O.  &>  T.  R.  Co.  V.  lily  the,  69  Miss. 
939.  1 1  So.  Rep.  III. 

Nor  is  said  statute  objectionable  because 
ft  docs  not  provide  for  notice  to  minors 
whose  lands  are  conveyed  by  their  guardian. 
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Louisville,  A'.  O.  A-   T.   li.  Co.  v.  lilythe,  69 
.I//v V.  939.  1 1  So.  I\ep.  III. 

Sccnoii  26  of  the  h**"*^!";!!  railroad  act. 
whicli  i)rovi<les  that  if  any  title  «)r  interest 
in  real  estate  required  by  any  rotnp.iny  shall 
Ik;  vested  in  any  trustee  not  authori/.ed  to 
sell,  release,  or  convey,  or  in  any  infant, 
idiot,  or  person  of  unsound  mind,  tiie  su- 
preme court  shall  have  power  to  authorize 
such  trustee,  or  the  jicneral  guardian  or 
cnmmittee,  to  sell  and  cotivey  the  same,  was 
(k-si!4iicd  to  enahic  the  trustee,  guartlian,  or 
cominittee  to  move  in  order  to  acquire  the 
powiTto  contract  oragrec  for  the  saleof  ilie 
laiul,  and  is  nf)t  compulsory  upon  the  rail- 
road company.  In  re  Nt-iv  York  liriii^e 
Co.,  fi7  lUirb.  (,V.    )'.)  295. 

liMt.  AtM-optaiK'o,  1111(1  how  provod. 
The  acceptance  of  a  grant  of  a  right  of 
way  liy  the  grantee  need  not  be  evidenced 
by  an  authentic  act.  Actually  using  the 
right  in  jiart,  for  a  number  of  years,  is  ad- 
niissiblf  in  proof,  and  is  conclusive  evidence 
of  its  acceptance  as  to  the  entire  extent  of 
tiic  grant.    Fazende  v.  Morgan,  ■^x  I.a.  Ann. 

549- 

Certain  citizens  obligated  themselves  to 
jirocure,  free  of  charge,  the  right  of  way  for 
ap|u'llant's  railroad.  They  obtained  and 
tendered  to  appellant  a  deed  from  ai>pellee, 
conveying  the  right  of  way  over  his  land, 
subject  to  certain  conditions.  Appellant 
(lerliiu>d  to  receive  the  deed,  but  built  its 
road  across  appellee's  land.  Appellee  sued 
to  enforce  the  conditions  of  the  deed.  Held, 
tliat  apjicllant  was  not  obliged  to  notify  aj)- 
jicllee  that  it  would  not  accept  the  deed, .and 
its  failure  to  give  such  notice  raised  no  pre- 
siunption  of  acceptance.  St.  Louis,  I.  M. 
&-  S.  A'.  Co.  v.  Ruddell,  53  Ark.  32,  13  -V.  W. 
KefK  418. 

\  landowner  agreerl  in  writing  to  release 
a  right  of  way  to  a  railroad  company,  anrl 
accept  damages  assessed  in  stock.  Subse- 
(|iii-iitly  the  board  of  <lirectors  of  the  com- 
pany passed  a  resolution  accepting  all  such 
agreements  for  right  of  way,  and  the  com- 
]iaiiv  iiegan  work  upon  the  right  of  way 
tliroiigh  the  owner's  farm,  and  madeconsi<l- 
eral)le  expenditures  of  money.  Held:  (i)  that 
notice  of  acceptance  of  the  contract  had 
been  sullkiently  declared  ;  and  (2)  that  such 
acceptance  was  not  too  late  by  reason  of  a 
(IcImv  of  over  three  years,  Hoffman  v. 
lUooiiishuri^  iS-  S.  R.  Co.,  157  I'a.  St.  174,27 
.  ///.  AV/.  \g^. 

1U7.  Siifliciciu'y  uf  tliu  I'oiiMtlera- 
4  D,  R,  D.-30. 


Hon.-  Where  a  landowner,  being  desirous 
of  promoting  the  building  of  a  tailioacl 
through  her  land,  and  in  further  consi<lera- 
tion  of  otie  dollar,  grants  to  such  railroad 
company  a  right  of  way  over  her  land,  the 
grant  is  based  upon  a  valuable  consideration, 
to  wit,  the  benelits  wiiich  she  expects  to 
accrue  to  her  land  by  reason  of  the  con- 
struction of  a  rai  road  through  it.  L/iariis- 
ton,  C.  &*  C.  A*.  Co.  V.  I.ciih,  43  Am.  &>  Enii; . 
R.  Cas.  588,  33  So.  Car.  175,  11  .S.  A.  A,/. 
631. 

Such  sup[)osed  benefits  cannot  be  consid- 
ered where  land  is  condemned  bv  legal  proc- 
ess for  a  right  of  way,  but  is  sullicicut  con- 
sideration to  support  a  grant.  Cliarlixton, 
C.  Sr*  C.  A'.  Co.  V.  l.ctili,  43  jlm.  t^  /•-'■:<.'•  A. 
Cas.  5S8,  33  So.  Car.  175.  11    .V.  E.  R<-f>.  631. 

A  deed  conveying  a  right  of  way.  in  con- 
sider.'ition  of  one  dollar,  and  the  further 
consideration  that  the  company  will  locate 
its  road  on  the  lands,  constitutes  a  contract 
that  the  company  would  construct  its  road 
over  the  grantor's  lands.  Knsl  Line  cr-  R. 
R.  R.  Co.  v.  Garrett,  $2  Te.x.  133. 

10H.  A{;r4M'iiiciit  to  tako  stock  in 
pa.vniiMit. — Where  a  landowner  agrees  to 
take  stock  in  a  railroad  company  for  the 
dam.iges  caused  by  the  construction  of  a 
railroad  through  his  land,  he  must  take  the 
stock  at  its  par  value.  Hoffman  v.  Hlooms- 
burg  6-  .S'.  R.  Co.,  157  Pa.  St.  174,  27  All. 
Rep.  564. 

Defendant  transferred  to  plaintilT  certain 
shares  of  its  stock  in  payment  for  an  ease- 
ment in  his  premises.  I'laintill  received  a 
cert itlc. lie  for  the  stock,  but  afterward  sur- 
rendered it  and  requested  three  now  certifi- 
cati"S  to  he  issued,  one  to  each  ol  his  three 
infant  children.  The  rcfpiest  was  granted, 
and  the  stock  transferred  on  the  company's 
books  to  the  infants,  plaintiff  signing  re- 
ceipts in  the  name  of  the  (  hildreu  for  the 
stock.  He  kept  the  certilicates,  saying 
notliing  to  the  children  about  the  matter. 
PlaintifT  subse(|uently  seeking  to  rescind 
the  contract  on  the  grouiul  of  alleged 
fraiul,  tendered  back  the  certificates,  which 
defendant  rcfu.sed  tn  receive.  In  an  action 
to  compel  a  cancellation  of  the  grant  it  a))- 
peared  that  said  children  were  still  infants. 
Held,  that  without  regard  to  the  (piestion 
as  to  whether,  between  [ilaintilT  and  his 
children,  the  gift  of  the  stock  was  executed 
and  complete,  behaving  induced  defendant 
to  recognize  anfl  admit  tlieirownership,  and 
so  as  a;_;ainst  them  being  unable  to  deny  it, 
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could  not  rescind  without  a  surrender  of 
any  claim  on  tlieir  part;  that  tlie  return  of 
the  ceriiflcales  would  not  restore  defetjdant 
to  its  original  possession.  Francis  v.  New 
York  (S-  ]i.  El.  K.  Co..  loS  A'.  1'.  93,  15  A'^. 
A".  /vV/.  192,  13  A'.  ]''.  S.  /?.  87,  10  CV;//.  /vV/. 
4S1  ;  a^ir//i//{i^  37  //////  643,  /;/<•;«.,  \1  Abb.  N. 
Cas.  \. 

JUJ).  l>escrii»tion  «ii' the  premises, 
?i'.'^iierilll.v.*  -Where  a  niilroad  company 
obtains  a  deed  for  a  r'  1;'  of  way  across 
lands  hounded  ujion  a  .-r'^or,  which  is  de- 
scrib(yl  in  the  deed  as  "  bciny  in  length 
about  twonty-tw(j  chains,  ;  .  d  extending 
from  siiid  harljor  or.  the  we"^  v  he  land  of 
N.  on  the  east,  and  four  rod  Lith,"  with 

a  reference  to  a  survey  or  ..e  road  for  a 
more  particular  description,  *  le  right  of 
way  will  be  deemed  as  extending  across 
the  muci  flats  between  the  high  and  low 
water  lines,  and  bounded  by  the  western 
line.  L.'ikwood  v.  New  York  &^  N.  H.  R. 
Co.,  yj  Conn.  387. 

An  agreement  for  the  conveyance  of  a 
right  of  way  through  the  vendor's  land  on 
the  route  lately  surveyed  by  the  railroad 
company  is  construed  to  mean  the  land 
required  for  a  right  of  way  on  the  line  or 
route  then  surveyed  through  the  land,  and 
which  had  been  staked  out  when  the  agree- 
ment was  made,  the  words  "  or  to  be  sur- 
veyed," which  appeared  in  the  blank  upon 
wliich  the  agreement  was  written  immedi- 
ately after  the  words  "  on  the  route  lately 
surveyed,"  having  been  erased.  Wood  v. 
Michigan  Air  Line  R.  Co.,  52  Am.  &'  Eng. 
R.  Las.  yj,  90  ^[iclt.  334,  51  A'.  W.Rep.  263. 

Tlie  term  "  route  "  is  not  necessarily  so 
precise  as  to  preclude  variation  sufficient  to 
change  an  oblique  angle  into  a  curve;  and 
a  jury  might  well  find,  in  a  suit  involving 
the  construction  of  such  an  agreement,  that 
the  parties  intended  that  such  a  variation 
might  be  made.  Wood  v.  Michigan  Air 
Line  R.  Co.,  52  Am.  &^  Eng.  R.  Cas.  37,  90 
Mich.  334,  51  A^.  /(''.  A'e/>.  ^ y 

A.  granted  a  right  of  way  across  his  land 
to  H.,  C.,and  I).,  fifteen  feet  wide,  to  the 
land  of  C,  as  located  by  an  engineer  of  a 
railway  company  in  a  section  described, 
"  to  be  used  by  said  grantees  and  others  for 
railroad  and  switch  purposes,"  to  revert  to 


*  Grant  of  right  of  way  throuRji  farm.  Con- 
struction of  deed,  see  51  Am.  &  Eno.  R.  Cas. 
395,  (idstr. 

Deviations  from  right  of  way  conveyed,  see 
note,  20  Am.  &  Eng.  R.  Cas.  366. 


the  grantor  when  not  so  used,  otherwise  to 
remain  the  property  of  the  grantees,  their 
heirs  and  assigns  forever,  and  it  appeared 
that  the  grantees  paid  the  consideration 
and  constructed  the  switch  at  their  own 
expense,  and  each  of  the  grantees  had  coal 
lands  adjoining  such  switch  from  which 
they  mined  and  raised  coal  for  transporta- 
tion over  such  switch  to  a  railroad,  although 
the  land  of  C.  alone  was  mentioned  in  the 
deed,  and  that  at  the  time  of  the  grant  the 
switch  had  been  actually  located  across 
the  lands  of  the  several  grantees,  //e/d, 
that  the  right  of  way  thus  granted  was  ap- 
purtenant to  the  lands  of  B.  and  D.  as  well 
as  to  the  land  of  C,  which  idone  was  de- 
scribed, and  as  such  was  transferable  to 
their  grantees.  Louisville  dr*  N.  R.  Co.  v. 
Koelle,  II   Ant.  &>  Eng.  R.  Cas.  301,  104  ///. 

455- 
200.  certainty   required.  —  A 

deed  conveying  a  right  of  way  which  is  de- 
scribed as  being  along  a  line  as  surveyed 
and  laid  out  by  a  certain  engineer,  in  ac- 
cordance with  the  plan  laid  down  on  the 
map  which  is  attached  to  the  deed,  is  not 
void  for  uncertainty,  though  the  map  is 
not  sufficient  in  itself  to  identify  the  loca- 
tion; and  outside  evidence  is  admissible  to 
show  that  the  map  was  made  from  an  actual 
survey,  and  where  the  road  was  located. 
Thompson  v.  Southern  Cal.  Motor  Road  Co., 
82  Cal.  497.  23  /'tic.  Rep.  130. 

In  a  deed  to  a  railroad  for  a  right  of  way 
a  description  of  the  land  is  not  open  to  ob- 
jection on  the  ground  of  uncertainty  be- 
cause using  "  Tp."  as  an  abbreviation  for 
township,  and  "  R."  for  range,  or  because 
not  stating  whether  the  range  is  east  or 
west,  the  county  being  given,  and  that  fix- 
ing it.  Ottiimwa,  C.  F.  5^  St.  P.  R.  Co.  v. 
Afc  Williams,  29  ^hn.  &>  Eng.  R.  Cas.  544, 
71  /o7va  164,  32  A'.   W.  Rep.  315. 

The  owners  of  lands  through  which  a 
railroad,  then  in  process  of  construction, 
would  probably  pass,  joined  in  a  sealed  in- 
strument by  which,  in  consideration  of  one 
dollar  in  hand  paid,  they  bargained,  sold, 
and  conveyed  to  the  railroad  company,  in 
present  words,  "  so  much  of  any  part  of  our 
[their]  lands  as  may  be  necessary  in  the 
construction  of  said  railroad."  Held,  that 
the  instrument,  though  it  might  not  operate 
as  a  conveyance  in  fee  of  the  land  necessary 
for  the  construction  of  the  road,  was  not 
void  for  uncertainty,  but  was  binding  as  a 
covenant  that  the  company  might  appro- 
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priate  so  much  of  any  part  of  the  grantors' 
lands  as  might  be  necessary  for  the  con- 
struction of  the  contemplated  railroad. 
Pollards.  Maddox,  22>  Ala.  321— Noi'  fol- 
lowed IN  Hooper  7'.  Columlnis  &  VV'.  R. 
Co.,  29  Am.  &  ling.  R.  Cas.  540,  78  Ala.  213. 

A  party  executed  a  bond  to  a  railroad  to 
convey,  in  consideration  of  the  construction 
of  their  road,  depot,  and  station  house  in  a 
certain  locality,  the  riglit  of  way  through  a 
certain  tract  of  land  belonging  to  him,  "  and 
also  seven  acres  of  land  in  said  section, 
tract,  and  orchard,  adjoining  to  said  right 
of  wav  on  either  side  thereof."  Held,  tiiat 
the  instrument  was  not  so  uncertain  in  its 
terms  as  to  be  a  nullity,  and  that  the  bond 
nmst  have  been  understood  as  requiring  a 
conveyance  of  the  right  of  way  wherever 
the  company  might  choose  to  establish  their 
track,  and  a  strip  01  land  of  uniform  width 
e.xtcnding  along  the  railway  through  the 
entire  tract  described  in  the  bond,  and  hav- 
insx  three  and  one  half  acres  on  each  side  of 
the  right  of  way.  Chidester  v.  Spriiii^Jifld 
<Sn.  /.  6".  E,  R.  Co.,  59  III.  87,  II  Am.  Ry. 
Rep.  183. 

liut  the  company  having  so  constructed 
their  road  as  to  leave  a  tract  containing  but 
nine  tenths  of  an  acre  on  one  side  of  the 
right  of  way — held,  erroneous,  in  a  suit  for 
the  specific  performance  of  the  contract,  to 
decree  to  the  company  nine  tenths  of  an 
acre  on  that  side  and  si.x  and  one  tenth 
acres  on  the  other.  The  company  cannot 
claim  an  equivalent  on  one  side  of  the  right 
of  way  for  what  they  have  abandoned  on 
the  other.  Chidester  v.  Springfield  &^  I.  S. 
E.  R.  Co.,  59  ///.  87,  II  Am.  Ry.  Rep.  183. 

201. uncertainty  cured  by  ac- 
tual location. — When  the  terms  of  a 
grant  of  a  right  of  way  are  general  and 
indefinite,  its  location  and  use  by  the 
grantee,  acquiesced  in  by  the  grantor,  will 
have  the  same  legal  effect  as  if  it  had  been 
fully  described  by  the  terms  of  the  grant. 
Warner  v.  Sandusky,  M.  &*  i\.  R.  Co.,  1 1 
Am.  6r^  En^.  R.  Cas.  417,  39  Ohio  St.  70. 

An  agreement  to  convey  a  right  of  way 
for  a  railroad  over  certain  lands  80  feet 
wide  is  not  too  indefinite  and  uncertain  in 
its  description  of  the  land  to  be  enforced, 
after  the  company  has  gone  into  possession 
and  constructed  its  road,  with  the  permis- 
sion of  the  landowner;  but  it  might  be 
otherwise  if  the  objection  was  made  before 
the  road  was  constructed.  Purinton  v. 
Northern  III.  R.  Co.,  46  ///.  297. 


A  deed  of  "  one  hundred  feet  in  width, 
being  fifty  feet  on  each  side  of  the  line 
which  may  be  hereafter  established  by  said 
company  for  the  route  of  their  railroad, 
o\er  and  across  the  following  described 
land  " — describing  specifically  a  forty-acre 
tract — conveys  a  mere  floating  right  which 
could  only  be  rendered  eflectnal  and  made 
to  operate  as  a  conveyance  of  title  to  any 
part  by  the  actual  location  of  the  route  of 
the  road  across  such  tract  of  land  ;  and  un- 
til such  location  the  title  of  the  whole  tract 
would  remain  in  the  grantor.  Detroit,  H. 
&>  I.  R.  Co.  V.  Forbes,  30  Mich.  165. 

When  a  deed  first  speaks  in  general 
words,  and  afterwards  in  special  words,  and 
the  latter  accord  with  the  former,  the  deed 
shall  operate  according  to  the  special  words, 
whetiier  they  enlarge  or  restrain  the  gen- 
eral words  that  precefle.  So  where  a  deed 
for  a  right  of  way  described  the  grant  as 
100  feet  in  wid;h,  and  subsequent  special 
words  described  it  as  50  feet  on  the  north 
and  50  feet  on  the  south  si<le  of  the  centre 
of  the  track,  as  the  same  may  be  finally  lo- 
cated and  constructed  over  said  tract,  the 
special  words  authorize  the  appropriation 
of  any  other  strip  of  the  grantor's  land  upon 
which  the  grantee  might  finally  change 
the  location  of  its  line.  Ells  v.  Missouri 
Pac.  R.  Co.,  40  Mo.  App.  165. 

202. width  «»1"  strip  conveyed.* 

— Where  a  statute  authorizes  a  railroad 
company  to  receive  from  owners  of  land 
over  which  it  is  about  to  construct  its  road 
grants  of  the  right  of  way  not  exceeditig  a 
specified  width,  an  instrument  granting 
such  right  of  way  without  specifying  the 
width  thereof  will  be  construed  as  granting 
a  right  )•'  way  as  wide  as  the  company  may 
choose  to  occupy,  not  exceeding  tlie  statu- 
tory li.nit.  Indianapolis,  P.  (5-»  C'.  R.  Co.  v. 
Rayl,  3  Am,  iS^  Eng.  R.  Cas.  182,  69  Ind. 
424.  —  DisiiNGUiSHK.n  IN  Douglass  v. 
Thomas,  103  Ind.  187.  •  Exi>i,.\inei)  in  In- 
dianapolis (.S:  V.  R.  Co.  V.  Reynolds,  1 16  Ind. 
356,  19  N.  E.  Rep.  141. 

Where  a  deed  conveyed  to  a  railroad 
comjiany  "  the  right  of  way  for  its  railroad, 
and  tiie  right  to  construct  said  railroad 
agreeably  to,  and  in  accordance  with,  the 
laws  of  the  state  of  Indiana,  known  and 
designated  as  'An  act  to  provide  for  the  in- 


*  Conveyance  of  right  of  way.  Quaiitity  of 
land  acquired,  see  46  Am.  &  Eng.  R.  Cas,  512, 
alistr. 
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corporation  of  railroad  companies,'  ap- 
proved May  nth,  1852,  and  all  amendatory 
acts  tiiereto  passed  by  the  legislature,  and 
to  c(jiistruct  said  railroad  over  and  through 
the  tract  of  land  held  and  owned  by  tiie 
grantor  in  Fayette  county,  Indiana,  to  wit, 
along  the  line  of  said  railroad  as  now  lo- 
cat('d,"  it  did  not  necessarily  vest  in  the 
grantee  land  six  rods  in  width,  the  statute 
providing  that  a  railroad  company  may  ac- 
quire that  quantity  of  land  for  its  right  of 
way.  but  only  the  quantity  of  land  actually 
taken  and  used  by  the  grantee.  /"/.  Wdyttf, 
C.  (S->  L.  A'.  Co.  V.  Sherry,  126  Ind.  334,  25 
N.  E.  Rep.  898. 

The  owners  of  a  tract  of  land  conve  fj 
to  J.,  for  a  right  of  way  for  a  railway  com- 
pany, a  strip  of  land  "one  hundred  and 
fifty  feet  wide,  being  seventy-five  feet  on 
each  side  of  the  following  described  line," 
describing  it,  and  J.  conveyed  to  the  railway 
company  a  strip  of  land  "  one  hundred  feet 
in  width,  being  fifty  feet  on  each  side  of  the 
following  line,"  describing  the  same  line  as 
in  the  deed  to  him;  but  following  tiie  de- 
scription was  added,  "  hereby  intending  to 
convey  all  the  interest  vested  in  said  party 
of  the  first  part  by  conveyance  executed  by 
the  following  named  persons,"  among 
whom  were  his  grantors.  Held,  that  the 
latter  deed  conveyed  a  strip  of  land  one 
hundred  and  fifty  feet  wide,  the  same  as 
did  the  first  deed.  Boone  v.  Clark,  129  ///. 
466.  2\  N.  E.  Rep.  850. 

A  landowner  conveyed  a  right  of  way  30 
feet  wide  across  his  lands  with  the  provi- 
sion in  the  deed  that  the  comp;iny  should 
construct  adequate  cnjssings.  Afterward 
tlie  company  proceeded  to  condemn  a  strip 
35  feet  wide  on  each  side  of  the  strip  con- 
veyed, so  as  to  give  it  100  feet.  Held,  that 
such  condemnation  .would  not  alTect  the 
provision  in  the  deed  relating  to  the  cross- 
ings. Gray  v.  Burh\  ton  (S~»  AI.  K.  Co.,  37 
Jo-ani  1 1 9. 

20;t.  Wlint  title  or  interest  will 
pass,  K'eiienill.v.*— A  written  agreement 
between  a  railroad  company  and  the  owners 
of  certain  town  lots  tlirough  which  the 
track  of  the  railroad  had  been  laid  without 


*  Title  acquired  by  railroad  company  under 
conveyance  of  riffht  of  way  by  landowner,  see 
notes,  20  Am.  &  Eno.  R.  (Cas.  374;  30  /</.  303; 
51  /(/.  380;  8  L.  R.  A.  180. 

Conflict  as  to  title.  Trespasses.  Evidence  ; 
see  43  Am.  &  Eng.  R.  Cas.  598,  alistr.  See  also 
ante,  128. 


any  legal  proceedings  to  condemn  the  land, 
by  which  the  company  agreed  to  pay  a 
specified  sum  of  money,  and  to  do  certain 
grading  ami  other  work  on  the  adjacent 
lots  of  the  owners,  who  "  in  return  "  agreed 
to  "give"  the  company  the  right  of  way 
through  the  lands,  vests  in  the  railroad 
company  only  an  equitable  title,  leaving  the 
legal  title  in  the  owners.  Hooper  \.  Colum- 
bus &*  IV.  R.  Co.,  29  Am.  &•  Eng.  R.  Cas. 
540,  78  Ala.  213.— Following  Hooper  v. 
Savannah  &  M.  R.  Co.,  69  Ala.  529. 

Where  a  conveyance  is  made  to  a  stone 
company  of  a  tract  of  land,  together  with 
a  right  of  way  over  another  tract  for  the 
construction  of  a  branch  railway,  to  con- 
nect the  land  granted  with  a  railroad  line, 
the  stone  company  can  use  such  right  of 
way  only  as  appurtenant  to  the  tract  granted 
to  it,  and  the  railroad  company  with  which 
the  connection  is  made  has  no  rights  in  the 
way  not  granted  to  the  stone  company, 
Louisville,  N.  A.  &*  C.  R.  Co.  v.  Malott,  57 
Am.  &>  Eng.  R.  Cas.  27S,  135  /nd.  113,  34  A'; 
E.  Rep.  709. 

The  right  of  way  conveyed,  though  be- 
fore occuoancy,  is  not  a  mere  chose  in 
action,  but  an  interest  in  the  land,  wliich 
passes  to  a  purchaser  of  all  the  rights,  titles, 
interests,  and  franchises  of  the  railroad 
company,  such  purchase  and  conveyance 
being  for  the  purpose  of  constructing  and 
operating  the  same  line  of  road  that  the 
original  grantee  was  organized  to  construct. 
Rarlmo  v.  Chicago,  R.  I.  &^  P.  R.  Co.,  29 
loiihi  276. 

Where  the  charter  of  a  railroad  provided 
that,  in  the  absence  of  any  contract  with 
the  owner,  it  should  be  presumed  that  the 
land  over  which  the  road  nms,  vvitii  a  space 
of  100  feet  on  cmcIi  sifle,  has  been  granted 
to  the  corporation,  and  the  cor[)orati(>n 
took  a  deed  for  less  than  100  feet  witliin  two 
years  after  its  completion,  this  prevented 
the  limitation  in  the  charter  from  applying, 
and  the  corporation  got  no  title  to  land  ly- 
ing outside  of  the  deed,  but  within  100  feet 
of  the  track,  by  the  lapse  of  the  two  years. 
Dargan  v.  Carolina  C.  R.  Co.,  57  Am.  Gr» 
Eno.  R.  Cas.  536,  113  A^.  Car.  596,  18  S.  E. 
Rep.  653. 

204. fee.*— Wliere  lands  are  taken, 

occupied,  and  used  under  the  laws  relating 
to  the  Wabash  and  Erie  canal,  the  estate  ac- 
quired therein  is  an  estate  in  fee  simple,  and 

*  See  also  ante,  120. 
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not  a  mere  easement ;  and  a  railroad  com- 
pany takes  the  same  title  upon  a  convey- 
ance from  the  canal  trustees.  Frank  v. 
Kviinsville  &*  I.  R.  Co. ,  30  Ai/i.  iSr'  i^itg-  i^- 
Cas.  224,  III  Iiui.  132,  12  N.  E.  Rep.  105. 

A  deed  to  a  railroad  for  land  described  as 
for  a  right  of  way  recited  a  consideration 
of  $2 1 50  f(jr  2,',,  acres,  "to  iiave  and  to 
hold  to  said  grantees  and  tlieir  assigns  for- 
ever." Tiie  deed  contained  a  covenant  of 
general  warranty,  with  a  release  of  dower. 
The  company  under  its  cliarter  had  a  right 
to  acquire  the  absolute  title  to  property. 
Held,  that  the  deed  conveyed  the  fee  to  the 
land,  and  not  a  mere  easement  or  right  of 
way.  Ballard  v.  Louisville  &^  xV.  R.  Co., 
(A/.)  5  S.  IV.  Rep.  484. 

By  the  charter  of  a  railroad  its  existence 
was  limited  to  fifty  years.  The  fee  of  a 
strip  of  land  was  conveyed  to  the  company 
for  right  of  way,  the  habcndiiiii  clause  limit- 
ing the  estate  to  a  term  of  fifty  years  and 
so  long  thereafter  as  *^he  cliarter  should 
continue.  After  the  co..,'eyance  was  granted 
the  charter  was  amended,  and  it  was  de- 
clared that  the  state  should  have  the  right 
to  acquire  the  railroad  at  the  expiration  of 
the  charter,  or  at  the  expiration  of  any  pe- 
riod of  ten  veais  thereafter,  and  that  the 
charter  should  be  continued  for  a  term  of 
ten  years  upon  each  failure  of  the  state  to 
exercise  its  power  to  purchase.  The  prop- 
erty of  the  company  was  sold  at  judicial 
sale  and  was  afterwards  acquired  by  the  de- 
fendant under  statutes  which  transferred  to 
it  the  rights,  franchises,  and  privileges  of 
the  original  company.  The  company  which 
was  grantee  in  the  deed  was  never  judicially 
dissolved,  but  ceased  to  dobusitiess.  Held, 
that  the  estate  was  not  terminated  by  the 
la])se  of  the  period  of  fifty  years,  or  by  the 
failure  of  the  grantee  to  do  business,  the 
term  "charter,"  as  used  in  the  deed,  having 
reference  to  the  rights,  privileges,  and  fran- 
chises granted,  and  not  merely  to  the  act  of 
incorporation  or  the  corporate  name.  Davis 
V.  Meinp/iis  &^  C.  R.  Co.,  39  A/n.  &^  -£"«;'"■ 
R.  Cas.  65,  87  Ala.  633,  6  So.  Rep.  140. 

20*».  caMciiKMit  —  Duration.* — 

.A  contract  for  the  right  to  pass  over  the 
land  of  another  is  an  easement,  extending 
only  to  .:  temporary  disturbance  of  tiie 
owner's  possession.  Cook  County  v.  Chicago, 
n.  &>  <2.  R.  Co.,  35  ///.  460. 

Where  a   landowner  granted  a  right  of 


*  S«5e  also  fl«/d-,  ]aU-lU2. 


way  to  a  railroad  company  organized  under 
a  charter  in  perpetuity,  and  the  grant  occa- 
sions no  limit  as  to  time,  the  easement  will 
be  peri)etual,  unless  terminated  by  lease  or 
abandonment,  /unction  R.  Co.  v.  Ruggles, 
7  O/iio  St.  I . 

A  deed  executed  prior  to  May  6,  1853. 
conveying  to  a  railroad  company  "a  riglit  of 
way,"  of  an  undetined  width,  over  certain 
real  estate,  such  deed  containing  a  stipula- 
ticni  that  the  company  was  to  "  have  and 
hold  tile  said  riglits  and  privileges  to  the 
use  of  said  com|)any  so  long  as  the  same 
shall  be  required  for  the  uses  and  purposes 
of  said  road,"  conveys  nothing  more  tlian 
an  easement  in,  or  right  of  way  over,  tlie 
land,  and  not  the  fee  simple.  J)ouglass  v. 
Thomas,  103  Ind.  1S7,  2  N  E.  Rep.  562.^ 
DisriNcuisiuxG  Indiana  is,  P.  &  C.  R. 
Co.  V.  Rayl,  69  Ind.  424. 

A  deed  releasing  and  qiiit-c'aiming  to  a 
railroad  company  "the  right  of  way  for  so 
much  of  said  railroad,  being  80  feet  wide,  as 
may  pass  through  the  following  described 
land,"  etc.,  conveys  merely  an  easement 
over  the  lands,  the  fee  remaining  in  the 
grantor.  Cincinnati,  /.,  ^S7.  /,.  &^  C.  R.  Co. 
v.  Geisel,  119  hid.  77,  21  A\  E.  Rep.  470. 

The  Western  Vermont  K.  Co.,  before 
their  road  was  laid  out  or  surveyed,  pro- 
cured a  bond  from  B.  to  sell  them  such 
lands  owned  by  him  as  should  be  required 
for  their  road.  Their  charter  provided  that 
the  directors  might  cause  surveys  of  the 
road  to  be  made  as  they  deenv;d  necessary, 
and  fix  the  line  of  the  same,  and  that  the 
company  might  enter  upon  and  take  pos- 
session of  such  lands  as  were  necessarv  for 
the  construction  of  their  road  and  requisite 
accommodations.  The  surveys  of  the  road, 
made  by  order  of  the  directors,  designated 
certain  land  belonging  to  B.  as  depot 
grounds,  and  the  company  paid  him  for  and 
took  the  same,  but  never  received  any  con- 
veyance thereof  from  him.  The  plaintiff, 
having  recovered  a  judgment  against  the 
company,  levied  his  execution  upon  a  por- 
tion of  this  land,  and  brought  ejectment 
against  the  company  to  recovei'  possession 
thereof.  The  referee  to  whom  the  case  was 
referred  found  that  a  part  of  the  land  em- 
braced in  the  levy  was  never  necessary  to 
the  company  for  railroad  purposes,  and 
would  not  become  so  prospectively.  J/eld, 
that  by  B.'s  contract  with  the  company  he 
was  not  bound  to  convey  to  them  any 
greater  quantity  of,  or  estate  in,  his  land 
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than  they  required  for  depot  accommoda- 
tions ;  that  under  their  charter  the  company 
could  not  acquire  any  more  land,  or  any 
fj;reater  estate  therein,  for  the  purposes  of  a 
roadbed  or  stations  than  was  really  requi- 
site for  such  uses ;  that  the  estate  so  re- 
quisite was  not  one  in  fee  simple,  but  merely 
an  easement,  and  was  therefore  not  subject 
to  be  levied  upon  by  the  creditors  of  the 
company;  that  when  taken  for  such  pur- 
jjoses  the  rule  was  the  same  whether  the 
land  was  taken  conipulsorily  by  condemna- 
tion, and  the  award  of  commissioners  as  to 
its  extent  anrl  price,  or  under  the  agreement 
of  tiie  p.irties  as  to  one  or  both  of  these 
particulars;  that  under  their  charter  tiie  di- 
rectors had  power  to  lay  out  their  road  and 
station  as  they  saw  fit,  and  that  so  long  as 
they  acted  in  good  faith,  and  not  recklessly, 
their  decision  as  to  the  qu.inticy  of  land  re- 
quired for  depot  accommodations  woidd  be 
regarded  as  conclusive.  /////  v.  Western 
VL  A\  Co.,  32  V/.  68. — Distinguished  in 
New  Central  Coal  Co.  v.  George's  Creek  C. 
&  I.  Co.,  37  Md.  537. 

200.  Title  <u'  interest  roiiiaiiiiiip^ 
ill  tlic  lamlowiier.— An  owner  of  land 
who  grants  a  right  of  way  over  his  land 
conveys  thereby  nothing  but  the  riglit  to 
pass  and  repass  over  the  way.  No  other 
right  is  transferred  with  it.  Every  otlier 
incident  and  quality  of  ownership  is  re- 
served and  remains  in  the  owner  of  tlie  soil. 
Patterson  \.  Philadelphia  &>  R.  R.  Co.,  20 
Phila,  {J'a.)  295. 

Hence  the  owner  of  the  soil  has  the  right 
to  build  over  the  way,  provided  he  does  not 
shut  oil  such  light  as  is  necessary  for  the 
ur>e  of  that  way,  or  obstruct  the  use  of  it  for 
the  purpose  for  which  it  was  granted.  Pat- 
terson V.  Philadelphia  &*  R.  R.  Co.,  20 Phila. 
{Pa.)  295. 

The  grant  of  a  right  of  way  to  a  railroad 
company,  being  the  grant  only  of  an  ease- 
ment, the  owner  of  the  fee  continues  the 
owner  of  springs,  streams,  and  minerals 
thereon  ;  and  subject  to  the  right  of  way,  he 
may  make  all  lawful  use  of  the  land.  Smith 
V.  I/olloway,  46  Ant.  &•  Enn;.  R.  Cas.  495, 
124  Ind.  329,  24  A^.  E.  Rep.  886. 

Where  the  easement  of  a  private  way  is 
imposed  by  the  owner  on  one  portion  of 
his  real  estate  for  the  benefit  of  another 
portion,  a  railroad  company  which  pur- 
chases the  land  upon  which  the  private 
way  is  situated,  takes  tlie  property  subject 


to  the  easement.  Kevip  v.  Pennsylvania  R. 
Co.,  156  Pa.  St.  430,  26  Atl.  Rep.  1074. 

The  rule,  however,  does  not  apply  where 
the  owner  of  the  land  has  granted  to  the 
railroad  company  the  right  to  enter  upon 
the  land  and  loj-'tc  a  railroad  tiiereon,  and 
has  agreed  to  execute  and  deliver  a  decfi  in 
fee  simple  for  the  premises,  clear  of  all  en- 
cumbrances, and  also  a  release  of  all  dam- 
ages arising  from  the  construction  and  the 
operation  of  the  railroad.  Kemp  v.  Penn- 
sylvania  R.  Co..  \  56  Pa.  St.  430,  26  Atl.  Rep. 
1074 

207.  Presiiinptioii  of  <'«»iisciit  or 
dei'il  from  loiiff  posiscssion  by  <-oiii- 
paiiy. — The  fact  that  n  railroad  company 
has  used  land  for  a  rigl-  )f  way  for  11  rears 
without  objection  on  tne  part  of  the  land- 
owner will  not  be  tj.ken  as  conclusive  proof 
that  he  has  consented  thereto.  Cliilds  v. 
Kansas  City,  St.  J.  &•  C.  B.  R.  Co.,  {Mo.)  17 

.S'.    W.  /v'^"/.  95a.— Dl.STINGUISHlNG    Provolt 

V.  Chicago,  R.  I.  &  R  R.  Co.,  57  Mo.  256. 
F^EViKWiNG  Baker  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  57  Mo.  265. 

The  fact  that  a  company  entered  upon 
land  and  constructed  their  road,  and  occu- 
pied it  for  about  thirteen  years,  -.annot  be 
held  to  rai.se  a  presumption  that  the  owner 
had  sold  the  right  of  way  to  the  company, 
or  iiad  given  license  to  enter  and  construct 
their  road.  Toledo,  P.  &>  IV.  R.  Co.  v. 
narst,  61  ///.  231,  12  Am.  Ry.  Rep.  448. 

208.  Coiistriictioii  of  praiit  as  re- 
{;arcU  uses  iiitendtMl.  —  The  grant  of 
lands  to  a  railroad  company  for  its  right  of 
way  is  for  a  private  and  not  a  public  use. 
Currie  V.  Natchcs,  J.  &^  C.  R.  Co.,  20  Am. 
<S-»  Enf^.  R.  Cas.  303.  61  Miss.  725. 

The  grant  of  a  right  of  way  over  his  land 
by  one  to  a  railwaj'  company,  "  for  all  uses 
and  purposes, or  in  any  way  connected  with 
the  construction,  preservation,  occupation, 
and  enjoyment  of  said  railroad,"  is  broad 
enougli  to  embrace  all  uses  for  railroad 
purposes,  however  much  in':reased,  and  by 
any  other  companies  authorized  by  law. 
If  such  grantee  company  consolidates,  ac- 
cording to  law,  with  other  companies,  and 
thereby  greatly  increases  the  use  o(  the 
right  of  way,  the  owner,  or  his  grantee,  of 
adjoining  lots  cannot  recover  damages 
caused  by  such  increased  use.  Chicago,  R. 
I.  (5-  P.  R.  Co.  V.  Smith,  29  Am.  &*  Enjr.  R. 
Cas.  558,  III  ///.  363. 

A,  provision   in  a  deed   granting  certain 
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lands  to  a  railroad  comp;iny  "  for  railroad 
and  depot  purposes  "  is  not  violated  by  the 
company  permitting,  without  the  payment 
of  rent,  tiie  erection  of  elevators  and  other 
buildings  for  the  storage  of  grain  and  lime, 
and  lumber  yards  on  the  grounds,  which 
t;uiiitate  the  handling  of  frtMghts.  Illinois 
C.  A'.  Co.  V.  IVa/lien,  17  ///.  Af>/).  5S2.— 
Distinguishing  Prop'rs  of  Loclis  &  Canals 
7'.  Nashua  &  L.  R.  Co.,  104  Mass.  i.  QuOT- 
IN'G  Giesy  v.  Cincinnati,  W.  &  Z.  R.  Co.,  4 
Ohio  St.  308;  New  York  C.  &  H.  R.  R.  Co. 
V.  Metropolitan  Gas-light  Co.,  63  N.  Y.  326. 

All  grants  of  the  right  of  way  over  prem- 
ises must  be  construed  reasonably  and  in 
the  light  of  surrounding  circumstances. 
Where  the  undisturbed  and  exclusive  use 
of  certain  ground  was  necessary  and  essen- 
tial to  the  best  interests  of  the  owners,  the 
proper  construction  of  a  grant  of  a  rigiit  of 
way  over  it  is  that  in  whatever  manner  the 
company  makes  use  of  its  right,  it  must  in 
no  way  interfere  with  ihe  grantors'  free, 
unobstructed,  and  exclusive  use  of  both  the 
land  granted  and  the  adja'ent  premisv,s,  ex- 
ccjit  for  tiie  purposes  mentioned  in  the 
grant.  A'etuaygo  Mfi^.  Co.  v.  Chicai^o  &-> 
U\  M.  A'.  Co.,  29  A/ii.  (S-  Efig.  A'.  Gis.  505, 
64  A/icli.  114,30  A'.  IV.  Rep.  910.— QUOT- 
ING McConnell  v.  Rathbun,  46  Mich.  303. 

200. as  to  time  of  sclrctloii  of 

land. — Proof  of  a  written  agreement  to 
sell  land  to  a  railroad  company  for  a  spe- 
cific price,  within  a  certain  time,  and  of  a 
tenrler  of  the  amount  within  the  time,  and 
a  refusal  to  accept  it,  will  not  authorize  the 
company  to  enter  upon  the  land  afterwards 
and  locate  their  road  upon  the  same. 
Whitman  v.  Boston  6^  M.  R.  Co.,  3  Allen 
(M.iss.)  133. 

When  the  owner  of  land  granted  to  a 
r;iilroad  company  the  right  to  select  a  strip 
thereof  for  its  right  of  way,  and  from  the 
terms  of  tiie  grant  and  the  circumstances 
under  which  it  was  made  it  is  clear  that 
both  parties  understood  that  the  right 
granted  was  to  be  exercised  at  tiie  time  of 
the  fiM.^1  location  and  construction  of  the 
railroad,  and  not  afterwards,  a  court  of 
equity  will,  by  injunction,  restrain  such  rail- 
road company  from  taking  possession  of 
anv  additional  part  of  said  land  after  its 
railroad  has  been  located  and  completed. 
Warner  v.  Sandusky,  A f.  &>  A'.  A".  Co.,  11 
Am.  iS-  £';((,'■.  R.  Cas.  417,  39  0/iio  St.  70. 

210.    Iti$;Iits  conferred  upon   tiie 
coiniiany  as  ret^ards  construction  of 


the  road. — Where  a  railroad  company  has 
contracted  with  the  landowner  for  the  priv- 
ilege of  constructing  its  road  over  his  lands, 
which  includes  tlie  bridging  of  a  stream, 
and  has  ()aid  the  damages  agreed  on,  it  is 
only  required  to  use  reasonable  skill  in  con- 
structing such  britlge.  and  if  injury  results 
from  the  proper  exercise  of  its  right,  the 
person  injured  lias  no  legal  claim  iigaiiist 
the  company.  And  wiieu  the  bridge  lias 
been  once  constructed  with  spans  or  arches 
that  are  afterward  deemed  too  narrow,  the 
company  is  not  liable  for  widening  the  spans, 
which  causes  the  adjacent  lands  to  be  in- 
jured, llod^e  V.  Leliii^h  Valley  R.  Co.,  39 
Fed.  Rep.  449. 

When  a  landowner  enters  into  a  written 
contract  with  a  railroad  company  to  sell, 
and,  within  a  specified  time,  to  convey  to 
such  company  a  strip  of  ground  for  a  road- 
bed, and  gives  possession  to  the  purchaser, 
who  thereupon  proceeds  to  construct  the 
road  through  such  land,  the  vendor  cannot 
enjoin  the  use  and  possession  thereof  by 
the  railroad  company,  when  the  latter  is  not 
in  default  in  performing  the  terms  of  the 
contract.  Ry  the  agreement  to  sell  and 
convey,  the  seller  waives  his  constitutional 
right  to  have  his  damages  assessed  and  ten- 
dered before  possession  can  be  taken  by 
the  railroad  company.  Raltimore,  P.  <&-•  C. 
R.  Co.  v.  N/X'-liland,  48  /nd.  381. 

The  grant  of  a  right  of  way  for  as  many 
tracks  as  the  business  of  the  grantee,  a  rail- 
road company,  may  require  is  not  necessa- 
rily exhausted  by  the  laying  of  one  track. 
Such  a  grant  includes  the  right  to  lay  as 
many  tracks  as  the  evidence  shall  show  that 
the  business  of  the  company  requires.  J'a- 
zende  v.  Morgan,  31  La.  Ann.  549. 

A  grant  to  a  railway  company  of  a  right 
of  way  across  land,  with  the  privilege  of 
"  borrowing  or  wasting  earth  in  the  con- 
struction and  operation  of  the  railway," 
does  not  give  the  right  tr  'vaste  the  land 
outside  the  right  of  way  by  heaping  earth 
upon  it.  McCord  v.  Douipi'  in  Branch  R. 
Co.,  21  Mo.  Afip.  92. 

211.  Convejanoes  or  contracts 
upon  condition,  generally.*  —  Public 

*  Conditional  conveyaiKes  of  right  oy  way,  see 
notes,  30  Am.  &  Eng.  R.  Cas.  278;  2j/(/.  371; 
14  /,/.  471:  **  I'l  734- 

Convf  ving  .i  rlRlit  of  w;iy  with  condition  tliat 
it  shoidd  revert  if  not  used  for  railroad  piirpoFes 
at  anv  time.  Company  may  abandon,  and  ac- 
tion lor  specific  performance  will  not  lie,  see  36 
Am.  &  Eno.  R.  Cas.  42S,  abstr. 
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policy  does  not  forbid  a  railroad  corpora- 
tion from  accepting  land  for  its  roadbed 
ujjon  conditions  reasonable  and  possible  to 
be  performed.  Hmnmond  v.  Port  Royal  &* 
A.  R.  Co.,  II  Am.  &^  Etig.  R.  Cas.  352,  15 
6'f.  Car.  10. 

Where  a  party  deeds  a  right  of  way  to  a 
corporation  in  consideration  nl  the  benefits 
to  accrue  to  him  from  the  location  of  such 
line  ilirouj;li  his  property,  to  be  constructed 
in  substantial  compliance  with  the  con- 
templated line  of  a  jircviously  or!,'anized 
corporation,  no  ris^ht  of  way  can  be  claimed 
under  this  deed  by  a  corporation  running 
an  independent  line  and  in  a  different  direc- 
tion. Cros/'ie  v.  Chicago,  I.  &^  1).  R.  Co.,  14 
Am.  &^  E»g-  R-  Cas.  463,  62  Lnva  1S9,  17  N. 
IV.  Rep.  481.— DlSTiNGUisHKU  IN  Fernow 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  36  Am.  & 
Eng.  R.  Cas.  420,  75  Iowa  526,  39  N.  W. 
Rep.  869. 

Where  the  owner  of  land  has  conveyed  a 
right  of  way,  with  the  condition  that  the 
road  must  be  built  within  a  certain  time, 
and  kept  up  and  operated,  he  cannot  in- 
quire into  the  legality  of  a  conveyance  of 
ti.°  road  to  a  second  company,  nor  show 
that  the  first  company  had  been  dissolved, 
so  long  as  the  second  company  complies 
with  the  conditions  of  the  deed.  Louisville 
tS^  ^V,  R.  Co.  v.  Covington,  2  Bush  (A/.) 
526. 

A  condition  that,  sliould  a  railroad  not  be 
built  within  a  stated  time,  the  contract  giv- 
ing tiie  right  of  way  shall  be  null  and  void, 
is  resolutory  in  character,  and  until  dissolu- 
tion judicially  demanded  for  non-perform- 
ance, the  obligor  has  the  right  to  comply 
with  his  part  of  the  contract.  Gaydcn  v. 
Louisville,  N.,  N.  O.  <^  T.  R.  Co.,  39  La. 
Ann.  269,  I  So.  Rep.  792. 

While  the  power  of  the  legislature  to  con- 
demn private  property  for  the  use  of  a  rail- 
road cannot  be  impaired  or  defeated  by 
any  private  contract  between  the  owner  of 
the  property  and  the  railroad  company,  yet 
where  the  owner  has  ceded  property  for  the 
use  of  the  company,  upon  the  express  con- 
dition that  no  more  of  his  property  shall  be 
taken  for  the  purposes  of  the  railroad,  the 
company  will  not  be  allowed  to  condemn 
additional  property,  under  authority  given 
by  the  legislature,  without  making  compen- 
sation for  that  originally  ceded'to  it  by  the 
owner;  and  where  the  owner  seeks  in  a 
court  of  equity  to  enjoin  the  company  from 
condemning   additional    property,    relying 


upon  his  contract  with  the  company,  the 
court  wilj  place  the  company  upon  the 
terms  of  first  paying  for  the  land  which  it 
has  already  gotten  for  no  other  considera- 
tion than  its  agreement  not  to  take  any 
more  of  the  owner's  property.  Cornwall  v. 
Louisville  <S^•  A'.  A'.  Co.,  87  Ky.  72,  9  Ky.  L. 
Rep.  924,  7  S.   ir.  Rep.  553. 

A  right  of  way  was  conveyed  to  a  railroad 
company  with  a  condition  in  the  deed  that 
"  if  said  road  should  hereafter  be  abandoned, 
said  ground  to  revert  to  me  or  my  heirs 
again."  Held,  that  the  right  of  way  would 
not  revert  by  a  transfer  of  the  road  to  tlie 
state  in  the  foreclosure  of  a  mortgage  to  it, 
where  it  did  not  abandon  the  load,  but 
extended  the  time  for  completing  it,  and 
placed  it  in  the  hands  of  a  board  of  internal 
improvement,  which  made  arrangements 
with  another  company  to  complete  it. 
Harrison  v.  Le.iington  &*  F.  R.  Co.,  9  B. 
JMon.  {Ky.)  470. 

212.    euiulitioiis  prccecleiit.— 

Defendant  agreed  in  writing  to  convey  to 
plaintifl  a  right  of  way  for  a  named  con- 
sideration when  its  road  should  be  located 
over  the  land.  Held,  that  the  location  of 
the  road  was  a  condition  precedent  to  the 
liability  of  either  party,  bnt  that,  when  that 
was  done,  both  became  liable,  and  either 
might  enforce  the  contract  as  against  the 
other.  Wisconsin,  I.  Sf  N.  R.  Co.  v. 
Braham,  71  Iowa  484,  32  A^.  \V.  Rep.  392. 

The  plaintiff's  grantors  having  made  an 
agreement  to  convey  a  right  of  way  to  the 
Keokuk  Si.  Minnesota  R.  Co.,  upon  condi- 
tion that  it  build  its  road  through  certain 
land,  that  company  located  its  line  upon  the 
land  so  designated,  and  did  some  grading 
thereon  ;  but  before  its  completion  the 
road,  including  its  right  of  way,  was  sold 
under  foreclosure  of  a  mechanics'  lien,  and 
subsequently  conveyed  to  the  defendant. 
Held,  that  it  not  appearing  that  the  line  of 
the  defendant's  road  was  through  the  land 
designated  in  said  agreement,  it  could  not 
claim  title  to  the  land  in  question  by  virtue 
thereof.  Hartley  v.  Keokuk  (S^  A^.  W.  R. 
Co.,  85  Io7va  455,  52  A\  IV.  Rep.  352. 

A  railway  company  was  informed  by 
letter  of  the  conditions  under  which  it 
could  lily  its  track  through  the  lands  of  a 
person  living  on  the  line  of  the  road.  The 
company  accepted  the  proposition,  and  lo- 
cated their  roadbed  accordingly,  but  failed 
to  comply  with  the  condition,  which  was  to 
open  a  certain  street.    Held,  that  the  open- 
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ing  of  the  street  was  not  a  condition  prece- 
dent to  the  right  to  locate  the  road,  and 
that  the  proposition  was  not  a  license  rev- 
ociiblc  at  will.  Willuxmston  &^  T.  R.  Co. 
V.  Jia/t/g,  6(1  .V.  Car.  540.— DiSTlNGUiSHKD 
IN  Kichniond  &  D.  R.  Co.  t/.  Durham  &  N. 
R.  Co.,  40  Am.  &  Eng.  R.  Cas.  488,  104  N. 
(.'ar.  638,  10  S.  E.  Rep.  659.  QUOTED  in 
Baker  ?'.  Chicago,  R.  I.  &  P.  R.  Co.,  57  Mo. 

265. 
iJlJJ.  conditions  subsequent. — 

A  conveyance  to  a  railroad  coni|)any  of  a 
right  of  way  for  its  road,  'he  consideration 
of  which  !s  shown  to  be  the  construction 
and  permanent  maintenance  of  the  road 
upon  the  line  so  granted,  and  the  erection 
and  maintenanr  ■:  of  its  depot  upon  adjoin- 
ing lands,  is  upon  a  condition  subsequent, 
and  if  such  depot  and  track  be  afterwards 
abandoned,  it  is  a  breach  of  tiie  condition, 
which  defeats  the  grant.  Cleveland,  C,  C. 
&<•  1.  R.  Co.  V.  Colnirn,  17  Am.  &>  Ettg.  R. 
Cas.  37,  91  /fid.  557. — Revikwing  Indian- 
apolis, P.  &  C.  R.  Co.  V.  Hood,  66  Ind.  580. 

In  a  conveyance  to  a  railroad  company  of 
a  right  of  way  through  a  city,  a  proviso 
"  that  any  other  railrcjad  running  into  or 
through  the  city  *  *  *  shall  have  the  right 
to  run  a  parallel  track  upon  the  same  right 
of  way  "  is  a  covenant  or  limitation  upon 
the  grant  and  not  a  condition  subsequent 
where  there  is  no  reservation  of  a  right  of 
re  entry  upon  condition  broken.  Therefore 
an  action  of  ejectment  will  not  lie  against  a 
railroad  company  for  the  right  of  way  thus 
conveyed.  Elyton  Land  Co.  v.  South  6^  N. 
Ala.  R.  Co.,  57  Am.  &^Eng.  R.  Cas.  299, 100 
Ala.  396,  14  So.  Rep.  207. 

A  deed  of  land  to  one  in  trust  for  the 
right  of  way  of  a  railroad  company  de- 
clared that  its  purpose  was  the  "  building, 
constructing,  maiiitaming,  and  usingthereon 
a  railroad,"  and  the  grantee  conveyed  his 
title  to  the  company.  Held,  that  the  use 
named  was  a  condition  subsequent,  and 
that  no  one  except  the  original  grantor,  his 
heirs  or  devisees,  could  take  advantage  of 
the  con.lition.  Boone  v.  Clark,  129  ///. 
466,  21  A^  E.  Rep.  850. 

A  grantor  of  a  right  of  way  to  a  railroad, 
the  'eed  having  been  lost,  testified  that  the 
company  by  the  terms  of  the  deed  was  to 
build,  immediately  after  the  road  was  fin- 
ish.^d,  two  double-track  bridges  across  the 
cut  on  the  grantor's  land.  Held,  that  the 
p.irt  of  the  contract  relating  to  the  bridges 
w»s  not  a  condition  subsequent,  failure  to 


perform  which  would  forfeit  the  grant. 
Roanoke  Investment  Co.  v.  Kansas  City  &> 
S.  E.  R.  Co.,  31  Am.  &^Eng.R.  Cas.^iG,  108 
Mo.  50,  \7  S.  II'.  Rep.  1000. 

The  2ist  section  of  the  charter  of  the  In- 
dianapolis &  Bcllefontaine  R.  Co.  does  not 
give  to  a  conveyance  of  the  right  of  way 
upon  a  condition  subsequent  the  effect  of 
a  conveyance  of  hind  in  fee  simple  absolute. 
Cle~'eland,  C,  C.  Cir^  /.  R.  Co.  v.  Cohinn,  17 
Am.  <S-»  Eng.  R.  Cas.  37,  91  Ind.  557. — 
Quoting  Newcastle  &  R.  R.  Co.  v.  Peru  & 
I.  R.  Co.,  3  Ind.  464. 

214. iH'rlormanec ;  not'cssity 

of,  ami  what  constitutes.* — Whether 
a  chartered  railroad  company  procures  its 
right  of  way  directly  by  its  own  contnict  or 
indirectly  through  the  intervention  of  a 
construction  company  employed  by  it,  it  is 
bound  to  perform  all  the  conditions  and 
undertakings  insetted  in  deeds  made  to  it 
conveying  the  right  of  way,  provided  it 
operates  and  uses  its  railroad  on  and  over 
the  premises  to  which  such  conveyances 
apply;  and  adeliveiy  of  a  deed  to  the  con- 
struction company  is  delivery  to  the  rail- 
road company  if  the  latter  company  has 
taken  and  enjoyed  the  benefit  of  such  deed 
by  appro|)riating  and  using  the  right  of  way 
which  the  deed  in  express  terms  conveys 
directly  to  the  company.  Chattanooga,  R. 
<S^  C.  R.  Co.  v.  Davis,  89  Ga.  708,  1 5  .b".  E. 
Rep.  626. 

A  railroad  company  filed  a  bill  for  a 
specific  performance  of  a  contract  by  a  land- 
owner to  convey  a  right  of  way.  The  evi- 
dence showed  that  the  conditions  upon 
which  the  contract  was  executed  were  not 
performed  by  the  company,  and  that  de- 
fendant thereupon  withdrew  his  assent  to 
the  delivery  of  the  contract  and  proclaimed 
that  he  would  not  be  bound  by  it,  all  of 
which  plaintifT  had  full  notice  when  the 
contract  came  into  its  hands.  Held,  that 
the  bill  was  properly  dismissed.  Hastings 
(S^  A.  R.  Co.  V.  Miles,  56  Iowa  447,  9  A',  IF. 
Rep.  336. 

An  agreement  by  a  third  person  to  pay 
to  a  landowner  interest  on  a  sum  which  has 
been  fixed  by  him  and  a  company  as  dam- 
ages for  his  land  taken  for  the  construction 
of  the  railroad,  "  if  said  railroad  should  be 
kept  in  operation,"  is  to  be  construed  with 


*  Performance  of  mutual  conditions.  Specific 
perforniJinre  on  tender  of  purchase  money,  see 
43  Am.  &  Eng.  R.  Cas.  5S7,  aistr. 
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reference  to  the  circumstances  which  sur- 
rounded the  parties  at  the  time  it  was 
made;  and  if  these  indicate  that  the  object 
of  the  prf)misorwas  to  secure  tlie  beneficial 
operation  of  the  road,  by  runninjj  passenger 
and  freis^ht  trains  over  llie  same  for  the 
reasonable  accointnoflation  of  himself  and 
otiiers  for  whom  lie  acted,  tiiat  construction 
sliouUi  be  given  to  the  language  used  by 
him  ;  and  an  instruction  to  tlie  jury  that  if 
the  railroad  claimed  the  right  to  exercise 
liieir  fianchise  and  run  a  freight  train  over 
their  road  occasionaUy,  tliis  would  be  a  suf- 
ficient com[)Iiance  with  the  condition,  is 
erioneons.  Jeplierson  v.  Hunt,  2  Allen 
{Mass.)  417. 

A  deed  of  a  right  of  way  to  a  railroad 
company  on  condition  that  the  company 
lay  a  side  traci<  in  some  convenient  place  to 
be  chosen  l)y  the  grantor  on  his  premises 
within  a  specified  time,  or  in  default  forfeit 
tiic  grant,  does  not  require  action  by  the 
company  until  the  grantor  lias  designated 
the  place  for  the  side  track.  Wahbon  v. 
Toledo,  A.  A.  &^  G.  r.  K.  Co.,  20  Am.  &^ 
Eng.  A'.  Cas.  348,  55  Mich.  420,  21  A^.  IV. 
Rep.  870. 

Wliere  a  railroad  company  and  plaintiff's 
testator  entered  into  a  written  contract  by 
wliich  the  company  entered  u{)on  the  land, 
it  is  deemed  as  having  accepted  the  prop- 
ositions or  conditions  which  were  made 
through  an  agent,  as  it  was  its  duty,  if  it  did 
not  intend  to  accept  the  conditions,  to  sur- 
render possession  of  the  land.  Lawrence 
v.  Saratoga  Lake  R.  Co. ,  3  A^.  Y.  S.  R.  743. 

A  condition  in  such  conveyance  requiring 
the  company  to  stop  all  regular  trains  at  a 
station  on  the  grantor's  lands  does  not  re- 
quire the  company  to  run  any  trains,  but 
only  to  stop  such  regular  trains  as  it  may 
run.  Lawrence  V.  Saratoga  Lake  R.  Co.,  3 
N.  Y.  S.  R.  743. 

A  landowner  conveyed  to  a  railway  com- 
pany, upon  consideration  of  the  benefits  ex- 
pected from  its  construction  of  the  road 
tlirougli  his  farm,  a  right  of  way  over  his 
premises  upon  condition  that  "the  road 
runs  at  back  of  garden."  There  was  com- 
petent parol  evidence  showing  the  farm 
contained  over  three  hundred  acres;  that 
the  garden  was  immediately  in  rear  of  the 
dwelling  house,  and  was  about  one  hundred 
feet  square  ;  that  the  landowner  was  anx- 
ious to  have  the  road  located  over  his  prem- 
ises, and  to  induce  the  abandonment  of  a 
rival  line  some  distance  away;  that  a  pre- 


liminary survey  had  been  made  through  the 
garden  and  near  his  residence;  and  that  he 
had  refused  to  sign  a  deed  for  riglit  of  way 
without  the  locative  words  "  provided  the 
road  runs  at  back  of  garden."  //elil,  that 
the  company  had  not  the  right  to  locate  its 
road,  under  this  deed,  anywhere  inside  the 
garden,  but  only  on  the  outside  thereof. 
Knoxville,  C.  G.  iS~»  L.  R.  Co.  v.  Becicr,  90 
Tenn.  548,  18  S.  W.  R,p.  391. 

215.    breat'li,     niirt    liability 

tlierolor.— The  absolute  grant,  by  deed, 
of  a  riglit  of  way  to  a  railway  company  is 
not  defeated  by  tlie  failure  of  the  company 
to  comply  with  conditions  on  which  the 
grant  was  obtained,  there  being  no  charge 
of  fraud.  Galveston,  H.  (Sm  S.  A.  R.  Co.  v. 
Pf differ,  1 1  Am.  &*  Eng.  R.  Cas.  373,  56 
Tex.  66. 

Wiiere  one  executes  an  instrument  bind- 
ing herself  to  convey  a  right  of  way  to  cer- 
tain persons  on  condition  that  they  shall 
commence  the  construction  of  a  railroad 
within  three  months,  and  complete  it 
through  certain  counties  witliin  three  years, 
time  is  of  the  essence  of  sucii  agreement  ; 
and  upon  failure  to  comply  with  these  con- 
ditions, compensation  may  be  recovered  for 
such  right  of  way.  Thornton  v.  Sheffield  &* 
B.  R.  Co.,  33  Am.  dr'  Eng.  R.  Cas.  226,  84 
Ala.  109,  4  So.  Rep.  197,  5  Am.  St.  Rep.  337. 

Where  the  riglit  of  way  through  certain 
lands  was  granted  to  the  N.  railroad  com- 
pany, to  be  void  "  should  the  people  of  C. 
county  vote  a  tax  for  the  building  or  com- 
pletion of  said  road" — held,  that  the  con- 
dition was  broken  when  the  C.  county  court, 
upon  the  petition  of  a  majority  of  the 
voters  of  the  county,  imposed  a  tax  for  the 
construction  of  the  road,  though  the  same 
had  been  sold  and  was  then  owned  by  the 
E.  railroad  company.  Kenner  v.  American 
Contract  Co.,  9  Bush  {Ky.)  202. 

216.  Kffect  of  breach  of  agree- 
mciit  to  fence.  —  Where  a  contract, 
agreeing  to  convey  a  right  of  way,  contains 
dependent  covenants  to  the  effect  that  the 
landowner  will  convey  the  right  of  way,  and 
tl.dt  the  company  will  build  fences,  the 
landowner  cannot  recover  for  the  failure  to 
build  such  fences,  etc.,  where  no  convey- 
ance has  been  made.  Mecum  v.  Peoria  &• 
O.  R.  Co.,  21  ///.  533. 

A  deed  conveying  a  right  of  way  in  con- 
sideration that  the  company  would  fence  its 
road  "  in  six  months'  time"  only  binds  the 
company  to  fence  within  six  months  after 
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the  completion  of  the  road ;  and  in  the 
mean  time  it  may  even  move  existing  fences. 
Cincinnati,  VV.  &*  M.  A'.  Co.  v.  Harris,  6i 
Jnd.  290. 

Where  a  railroad  company  stipulates  and 
agrees  tiuit  it  will  fence  a  strip  conveyed, 
;md  estahlish  a  depot  within  one  half  mile 
from  the  land  over  which  the  right  of  way 
is  conveyed,  and  will  make  all  necessary 
farm  crossings,  special  damages  may  be  re- 
covered by  the  landowner  for  a  breach  of 
covenant.  Loiiis7>i//tr,  yV.  A.  &*  C.  A'.  Co.  v. 
Moore,  106  Ind.  600,  5  N.  E.  Rep.  413. — 
Following  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Sumner,  106  Ind.  55,  5  N.  E.  Rep.  404. 

A  conveyance  of  a  right  of  way  will  not 
be  set  aside  in  equity  merely  because  the 
company  has  failed  to  perform  conditions 
subsequent  contained  in  the  deed,  such  as 
an  agreement  to  build  a  fence  before  the 
grading  is  done.  Stringer  v.  Keokuk,  Mt. 
P.  &-■  N.  R.  Co.,  1 1  Am.  "(S-  Eng.  R.  Cas.  60S, 
59  Io7va  277,  13  A'.   W.  Rep.  308. 

Where  the  owner  of  land,  by  his  written 
contract,  agreed  to  give  to  a  railroad  com- 
])any  the  perpetual  right  of  way  through 
the  land  at  a  stipulated  price,  which  was 
paid  to  him,  with  a  provision  in  the  con- 
tract that  when  the  road  should  be  com- 
pleted the  comj)any  should  fence  the  same 
— held,  that  after  the  road  was  completed, 
the  owner  of  the  land  could  not,  upon  fail- 
ure to  put  up  the  fence,  eject  the  company 
from  the  land.  Hornback  v.  Cincinnati  &• 
Z.  R.  Co.,  20  Ohio  St.  81.— Rk.vikwed  in 
]^ittsi)urgh  &  W.  R.  Co.  v.  Perkins,  49  Ohio 
St.  326,  31  N.  E.  Rep.  350. 

In  consideration  of  a  grant  of  a  right  of 
way  the  company,  by  an  agreement  incor- 
porated in  the  deed  (which  was  signed  by 
the  grantors  but  not  by  the  grantee), 
l)roinised  to  construct  a  fence  on  each  side 
of  the  railroad  as  soon  as  it  should  be  com- 
pleted. After  its  completion  a  foreclosure 
sale  of  all  the  property  and  franchises  of 
the  company  was  made,  and  all  the  rights 
of  the  mortgagor  purchased  by  another 
company.  Under  the  title  thus  acquired 
the  new  company  entered  into  possession, 
and  began  to  operate  the  road  purchased 
by  it  as  soon  as  it  acquired  title.  Held, 
that  the  new  company — the  purchaser  at 
the  foreclosure  sale — was  bound  to  build 
the  fence,  the  performance  of  the  agree- 
ment to  build  it  being  a  condition  of  the 
right  to  enjoy  the  covenant  granted  by  the 
owners  of  the    land.    Midland  R.  Co.  v. 


Fisher,  43  Am.  &*  Enj.  R.  Cas.  578.  125 
Ind.  19,  24  A".  E.  Rep.  756.— Followkp  in 
Lake  Erie  &  W.  R.  Co.  v.  Priest,  131   Ind. 

413. 

The  covenant  to  build  the  fence  was  not 
a  general  debt  of  the  original  corporation, 
but  an  integral  part  of  the  deed,  upon 
which  rest  the  rights  of  the  purchasing 
corporation.  Midland  R.  Co.  v.  Fisher,  43 
Am.  Sr'  Eng.  R.  Cas.  578,  ii^Ind.  19,  24  A'. 
E.  Rep.  756. 

In  accepting  the  right  under  such  a  deed, 
and  asserting  a  claim  x  >  the  privileges  con- 
ferred by  it.  subsequent  grantees  of  the 
original  covenantor  became  bound  to  per- 
form the  agreement.  The  covenant  passed 
with  the  land.  The  easement  which  bur- 
dened the  fee  was  an  encumbrance,  and  the 
party  that  took  the  land  took  it  subject  to 
the  encumbrance.  Midland  R.  Co.  v.  Fisher, 
43  Am.  &>  Eng.  R.  Cas.  578,  125  /nd.  19,  24 
N.  E.  Rep.  756.— Al'i'RoviNG  Conduitt  v. 
Ross,  102  Ind.  166.  Distinguishing  Bloch 
V.  Isham,  28  Ind.  37;  Junction  R.  Co.  v. 
Sayers,  28  Ind.  318.  Quoting  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Power,  1 19  Ind.  269. 

The  deed  conveying  right  of  way  over 
plaintiff's  farm  to  defendant's  predecessor 
required  it  to  maintain  a  lawful  fence  on 
said  premises  along  said  right  of  way,  but 
at  the  time  of  the  sale  of  said  right  of  way 
to  the  defendant  a  five-board  fence  had 
been  erected  thereon.  The  claim  of  the 
plaintiff  in  this  action  being  for  damages  on 
account  of  the  removal  of  said  five-board 
fence  by  the  defendant — held,  that  the  court 
properly  refused  to  instruct  the  jury  as  to 
damages  because  of  the  defendant's  failure 
to  build  a  lawful  fence  in  accordance  with 
the  terms  of  said  deed.  Hunter  v.  Burling- 
ton, C.  R.  &^  N.  R.  Co.,  84  Iowa  605,  51  A^. 
W.  Rep.  64. 

A  railroad  company  which  is  the  suc- 
cessor of  another  railroad  company,  having 
secured  the  railroad  franchises  and  property 
through  a  judicial  sale,  made  by  a  decree  of 
a  court  having  jurisdiction,  and  using  lands 
for  the  occupation  of  which  the  prior  com- 
pany had  by  parol  entered  into  an  agree- 
ment with  the  owner  in  regard  to  damages, 
fencing,  and  repairs,  is  bound  by  that  agree- 
ment. Appeal  of  the  Wheeling,  P.  &^  B.  R. 
Co.,  I  Pennyp.  {Pa.)  360. 

217. to  build  cattle-guards  or 

crossings. —  Where  a  railway  company  ac- 
cepts a  deed  for  its  right  of  way  containing 
a  clause  to  the  effect  that  it  "  shall  erect 
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011(1  maintain  such  crossinf;;s  as  may  be 
necessary  to  the  accoinmo(lali(jii  of  persons 
wliose  Inniis  arc  divided  by  "  its  traci<,  tliis 
will  clearly  create  a  duty  on  tlie  part  of  tlie 
company  to  erect  and  maintain  suitable 
farm  crossings  for  tlic  owners  of  the  lacfl 
divided  ijy  its  track,  and  a  court  of  equity 
will  not  reiiard  witli  favor  a  l)ill  seeking  re- 
lief from  sucli  flutv.  Illinois  C.  A'.  Co.  v. 
II'i//f/il>o>x.  -^'  'l'"-'^'^  J'-".^-  /*'•  (-''■*'•  35^.  "7 
///.  203.  7  \.  I'..  Rrp.  698,  57  Am.  J\i-/>.  Sf)2. 

Where  a  landowner  grants  a  right  of  way 
by  a  deed  poll  with  a  provision  tliercin  that 
the  company  "  sliall  erect  and  maintain 
such  crossings  as  may  be  necessary  for  the 
iiccommodation  of  persons  whose  lands  are 
divided  ijy  tlie  track,  and  shall  erect  suitable 
fences,"  and  the  company  enters  upon  the 
lands  under  such  deed,  a  subsequent  pur- 
chaser from  the  grantor  may  maintain  an 
action  in  his  own  name  against  the  com- 
pany for  failing  to  maintain  such  crossings. 
wilUnhorii  v.  Illinois  C.  R.  Co.,  1 1  ///.  ///•/. 
298. — Quoting  Maule  v.  Weaver,  7  Pa.  St. 

332. 

Whefe  a  right  of  way  is  conveyed  for  a 
valuable  money  consideration,  and  the  fur- 
ther consideration  that  the  company  will 
fence  the  right  of  way  and  build  crossings 
as  designated  by  the  landowner,  within  a 
certain  time,  the  landowner  can  only  re- 
cover damages  for  the  failure  to  put  in  such 
crossings  after  lie  has  designated  the  place 
where  they  shall  be  constructed.  Hull  v. 
C/iicci^a^o,  /)'.  (S>»  P.  A'.  Co.,  20  Aw.  &^  En^.  A'. 
Cas.  341,  65  Iowa  713,  22  N.  IV.  Aep.  940. 

PlaintilT  entered  into  a  written  contract 
with  the  defendant  railroad  company,  by 
which  he  agreed  to  convey  to  it  the  right 
of  way  over  a  certain  tract  of  land,  in  con- 
sideration of  the  payment  of  one  dollar,  the 
fencing  of  the  track  through  the  land,  and 
the  construction  of  a  crossing  for  his  use 
wiihin  a  specified  time.  The  road  was 
built,  and  afterwards  transferred  by  fore- 
closure to  another  company,  but  neither 
company  ever  complied  with  the  terms  of 
the  contract.  Specific  performance  was 
decreed.  Held:  (i)  that  the  measure  of 
plaintiff's  damages  for  the  breach  of  the 
contract  was  the  diflerence  in  the  rental 
value  of  the  property  caused  thereby;  (2) 
that  the  judgment  for  such  damages  would 
constitute  a  lien  on  the  portion  of  the  rail- 
road located  on  the  land  covered  by  the 
contract.  Varner  v.  St.  Louis  <Sm  C.  R.  R. 
Co.,  55  Iowa  677,  8  N.  W.  Rep.  634.— DIS- 


TINGUISHED I.N  Close  7'.  Burlington,  C.  R. 
&  N.  R.  Co.,  17  Am,  &  Eng.  R.  Cas.  33,  64 
Iowa  149.  Foi.i.owKi)  IN  Davies  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.,  56  Iowa  192; 
Hull  V.  Chicago,  B.  &  P.  R.  Co.,  20  Am.  & 
Eng.  R.  Cas.  341,  65  Iowa  713. 

A  landowner  agreed  in  writing  to  release 
a  right  of  way,  and  that  the  coivpany  might 
enter  and  construct  its  road;  and  in  c(jn- 
sideration  thereof  the  company  agreed  to 
pay  a  certain  sum  in  uKJiieyon  a  future  day, 
and  to  construct  certain  rcjad  cnjssings  and 
caitle-guards.  The  company  entered  upon 
the  land  before  making  the  payment  or  re- 
ceiving a  deed.  Heitl,  that  the  landowner 
had  an  equitable  lien  boili  for  the  price 
agreed  to  be  paid,  and  for  damages  for  a 
failure  to  construct  the  road  crossings  and 
cattle-guards ;  and  he  had  a  right  to  elect 
between  a  specific  performance  and  enforce- 
ment of  his  lien.  Dayton,  X.  Qr^  B.  K.  Co. 
V.  Leivion, 20 Ohio  St. .;oi. — Distingui.shku 
IN  Atlantic  &  G.  W.  R.  Co.  v.  Robbins,  35 
Ohio  St.  531.  Rkvikwed  in  Hooper  v. 
Savannah  &  M.  R.  Co.,  14  Am.  &  Eng.  R. 
Cas.  256,  69  .-Ma.  529;  Smith  Bridge  Co.  v. 
Bowman,  41  Ohio  St.  37. 

In  such  case  the  fact  that  the  landowner 
retained  the  legal  title  was  sullicicnt  notice 
to  any  subsequent  purchaser  or  mortgagee 
of  the  Company,  and  to  charge  such  persons 
with  the  lien.  Dayton,  X.  &r^  B.  R.  Co.  v. 
Leivton,  20  Ohio  St.  401. 

218. to     1'oii.striic-t     <lit««lios.— 

Where  a  landowner  whose  ianri  is  subject 
to  the  right  of  eminent  domain  permits  a 
railroad  company  to  build  its  road  on  his 
land,  without  charge,  on  condition  that 
ditches  be  constructed  to  carry  off  water, 
this  constitutes  a  dedication  of  the  right  of 
way,  and  such  owner  cannot  declare  it  for- 
feited for  the  failure  to  build  proper  ditches. 
Texas  (S^»  N.  O.  R.  Co.  v.  Sntor,  1 1  Am.  &• 
Entf.  R.  Cas.  506,  56  TV.r.  496.— Following 
Houston  &  T.  C.  R.  Co.  v.  McKinney,  4  Tex. 
L.J.  712. 

The  remedy  is  by  an  action  for  damages 
for  the  loss  sustained  in  consequence  of 
such  insufficient  ditches  and  waterways. 
Texas  &>  .V.  O.  R.  Co.  v.  Stitor,  59  Te.v.  29. 

219.  Stipulation  to  erect  depot.— 
A  stipulation  in  a  deed  conveying  a  right  of 
way,  that  in  consideration  of  such  convey- 
ance the  railroad  company  will  locate  and 
maintain  a  depot  at  a  certain  place,  without 
any  restriction  or  prohibition  against  any 
other  location,  is  not  void  as  being  against 
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public  policy,  and  for  a  breach  an  action 
for  damages  will  lie.  Louiaville,  N.  A. 
&^  C.  A\  Co.  V.  Suiinter,  24  ^liii.  &^  I'^ng- 
R.  Cas.  641,  106  ///(/.  55,  5  A'.  E.  Kef).  404.— 
Distinguishing  Stiite  v.  Johnson,  52  Ind. 
197. 

A  failure  to  locate  the  depot  as  provided 
will  defeat  the  conveyance  ;  and  the  owner, 
not  having  surrendered  possession,  may 
have  his  damages  assessed  tlie  same  as  if 
no  i\ce(\  had  been  made.  Taylor  v.  Cedar 
A'<>/>/i/s  C-^  iV.  /'.  A'.  Co.,  2$  Io7va  371.— DIS- 
TINGUISHING Nicoll  V.  New  York  &  E.  R. 
Co..  12  N.  Y.  121  ;  Falmer  v.  Ft.  Plain  cS: 
C,  R.  C  ..  :  N.  Y.  376.— Distinguish KD 
IN  Pacific  R.  Co.  v.  Seely,  45  Mo.  212. 
Hkviewed  in  Hubbard  t.  Kansas  City,  St. 
J.  &  C.  B.  R.  Co.,  63  Mo.  68. 

In  the  deed  for  right  of  way  to  appellant, 
executed  by  appellees,  is  the  following  re- 
cital :  "  That  for  and  in  consideration  of 
the  enhanced  value  to  be  given  and  is.  con- 
templated to  arise  to  our  lands  and  other 
property  by  the  location  and  construction 
of  the  Chicago,  Texas  &  M.  C.  R.,  and  for 
the  consideration  of  full  and  complete  val- 
ue accruing  to  us  by  this  transaction,  in 
locating  and  maintaining  a  station  on  the 
lands  hereby  granted,  we,"  etc.  The  deed 
in  terms  conveyed  in  fee  the  right  of  way. 
Held,  that  the  deed  passed  the  land  entirely 
out  of  the  grantors  and  to  the  railway  'om- 
pany.  It  is  in  no  sense  executory.  A  fail- 
ure to  locate  or  maintain  a  station  might 
be  ground  for  damages,  but  not  for  avoid- 
ing the  deed.  The  stipulation  for  a  station, 
etc.,  is  a  covenant,  not  a  condition.  C/ii- 
cai^o,  T.  &>  M.  C.  R.  Co.  v.  Titterington,  84 
Tex.  218,  19  5.  W.  Rep.  472.— Di.STIN- 
GUisHiNG  Gulf,  C.  &  S.  F.  R.  Co.  V.  Dun- 
man,  74  Tex.  265. 

Where  a  landowner  sues  to  recover  dam- 
ages for  being  induced  to  convey  a  right  of 
way  upon  false  representations  that  a 
depot  would  be  located  on  his  lands,  it  is 
error  to  allow  him  to  testify  that  the  direct- 
ors of  the  company  told  iiim  before  the 
conveyance  was  made  that  the  depot  would 
be  so  erected,  unless  he  follows  it  up  by 
further  proof  that  the  directors  were  au- 
thorized to  bind  the  company  by  such  dec- 
larations, or  tiiat  the  same  were  made 
while  acting  in  some  matter  authorized  by 
the  company.  East  Line  &^  R.  R.  R.  Co. 
V.  Garrett,  52  Tex.  133.— Quotf.d  in  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Jones,  51  Am.  &  Eng. 
R.  Cas.  41 S,  82  Tex.  \  16.— Houston  6-  T.  C. 


R.  Co.  V.  McKhniey,  8  Am.  iS-  Etig.  K.  Cas. 
723.  55  Tex.  176. 

One  who  executed  an  absolute  grant  of 
the  right  of  way  to  a  railway  company,  in 
consideration  of  one  dollar  paid,  and  of  en- 
hanced value  to  result  to  his  property  by 
the  construction  of  the  road,  clalmcfl  dam- 
ages for  tlie  breach  of  a  collateral  verbal 
agreement  bv  ".liicli  a  terminal  depot  should 
be  established  a,  ;i  particular  point,  which 
was  not  done.  Held,  that  the  measure  of 
his  damatres  would  have  no  relation  to  the 
value  of  • '  e  land,  but  wor.iu  be  determined 
by  the  injury  to  the  c;r.intor.  caused  by  the 
erection  of  a  do;  ;  at  another  point,  and 
the  failure  to  deliver  p:issengers  and  .'reight 
at  the  point  agreed  on  for  a  terminal  depot. 
Galveston,  H.  &^  S.  A.  R.  Co.  v.  Pfeuffer,  1 1 
Aw.  &^  Eng.  R.  Cas.  373.  56  Tex.  66. 

220.  Efloct  of  <'onv<»>j»iu'o  to  r<>- 
l«a.so  (luniaK'eH  to  otlier  property  of 
fjrantor.*— A  tieed  conveying  a  ."ight  of 
way  is  presumed  to  be  a  license  to  the  com- 
pany to  do  whatever  is  lawful  in  construct- 
ing and  managing  its  road,  the  same  as  if 
the  land  had  been  taken  by  compulsory 
process ;  and  it  is  therefore  construed  to 
release  a  claim  for  injuries  or  dam.-iges 
which  the  landowner  would  have  been  en- 
titled to  had  the  right  of  way  been  con- 
demned, if  such  injuries  result  from  the 
lawful  construction  of  the  road  in  a  neces- 
sary manner.  Tinker  v.  Rockford,  36  ///. 
App.  460.  Hodge  V.  Lehigh  Valley  R.  Co., 
39  Eed.  Rep.  449.  Hannaher  v.  St.  Paul, 
M.  &^  M.  R.  Co.,  5  Dak.  \,  37  A\  IV.  Rep. 
717. — Quoted  in  White  ?'.  Chicago,  M.  & 
St.  P.^R.  Co.,  I  S.  Dak.  326.— tVw7i'^//  v. 
Springfield  &•  A'.  IV.  K.  Co.,  8.  ///.  232. 
Chicago,  R.  /.  &-»  P.  R.  Co.  v.  Smith,  29  Am. 
&^  Eng.  R.  Cas.  558,  in  ///.  363.  Kemp  v. 
Pennsylvania  R.  Co.,  156  Pa.  St.  430,  26  At  I. 
Rep.  1074.  Faires  v.  San  Antonio  &=  A.  R- 
Co.,%0  Tex.  43,  15  S.  ir.  Rep.  5S8.  Gulf.  C. 
6-»  5'.  E.  R.  Co.  V.  Doran,  2  Tex.  Unr-'p.  Cas. 


*CoHvey,Tnce  of  a  ripht  of  way  rpleascs  a 
claim  for  damages  to  adjoining  laniis  raiisfd  by 
operating  ihe  road,  see  3S  Am.  &  Eno.  R.  Cas. 
657,  al'slr. 

As  to  how  far  a  conveyanrc  of  rifiht  of  way  is 
a  release  of  damages,  see  51  Am.  &  Eng.  R. 
Cas.  579,  alistr. 

What  damages  are  considered  in  a  conveyance 
of  land  for  a  right  of  way;  diversion  of  water- 
course, see  note,  26  Am.  k  Eno.  R.  Cas.  (07. 

Damages  to  adjoining  land  by  raising  em- 
bankment. Covenants  in  deed  conveying  right 
of  way  releasing  claim  for  damages,  see  52  AM. 
&  Eng.  R.  Cas.  27,  ahtr. 
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442.  Norris  v.  Vermont  C.  K.  Co.,  28  Vt. 
99.— Distinguished  in  Eaton  v.  Boston, 
C.  &  M.  R.  Co.,  51  N.  H.  loj,.— Watts  v. 
Norfolk  &^  IV.  N.  Co.,  57  Am.  <S-  Eng.  A'. 
Cas.  694,  39  jr.   Va.  196,   19  J).  .£.  Kep.  521. 

Unless  the  right  to  recover  extra  com- 
pensation is  expressly  reserved.  North  &' 
W.  II.  R.  Co.  V.  Swa/d;  105  /'a.  St.  555.— 
1m)I. LOWED  IN  Jones  v.  Pennsylvania  R. 
Co.,  143  Pa.  St.  374.  Quoted  in  Kemp  v. 
Pennsylvania  R.  Co.,  156  Pa.  St.  430  ;  Hoff- 
man V.  Bloomsburg  &  S.  R.  Co.,  157  Pa. 
St.  174.— Houston  &^  T.  C.  R.  Co.  \.Mc Kin- 
ney, 8  Am.  &•  Eng.  R.  Cas.  723,  55  Tex. 
176. 

Where  a  landowner  has  sold  and  con- 
veyed a  right  of  way,  he  cannot  recover 
damages  to  his  land  caused  by  widening 
the  spans  of  a  bridge  so  as  to  throw  the 
water  against  his  land  so  as  to  wash  it  away, 
the  company  having  employed  skilful  en- 
gineers wlio  directed  the  work.  Such  a 
claim  was  within  the  original  damages  that 
would  have  been  assessed  had  the  right  of 
way  been  condemned,  and  was  included  in 
tlie  consideration  agreed  upon.  Hodge  v. 
Lehigh  Valley  R.  Co.,  39  Feii.  Rep.  449. 

Under  the  111.  constitution  of  1870,  where 
land  has  been  acquired  for  railroad  pur- 
poses by  grant  as  well  as  by  condemnation, 
all  damages  to  the  owner's  land  not  taken, 
for  which  an  action  would  lie  at  common 
law,  are  presumed  to  have  been  considered 
in  fixing  the  price.  But  no  such  presump- 
tion arises  in  respect  to  deeds  for  right  of 
way  under  the  constitution  of  1848.  IVylie 
v.  Elwood,  134  III.  281,  25  A''.  E.  Rep.  570. 

In  1854  the  owner  of  land  conveyed  a 
part  of  it  to  a  railway  company  for  right  of 
way.  Held,  that  such  deed  could  not  be 
held  to  release  any  subsequent  damages  as 
to  the  remaining  land  of  the  grantor  by  the 
use  of  the  part  conveyed  for  railway  pur- 
poses. Wylie  V.  Elwood,  134  ///.  281,  25  N. 
E.  Rep.  570. 

Where  a  property  owner,  in  conveying  a 
right  of  way  to  a  railroad  company,  relin- 
quishes all  claims  for  damages  by  reason  of 
the  construction  of  the  railroad  upon  the 
land  conveyed,  it  is  final  as  to  all  damages 
tiiatcan  arise  from  a  prf- per  construction  of 
the  road,  and  protects  ihe  company  from  lia- 
bility to  a  subsequent  purchaser  of  the  land, 
with  notice.  Burrow  v.  Terre  Haute  iS^  L, 
R.  Co.,  29  Am.  6^  Etig-  A'.  Cas.  574,  107 
Jnd.  432,  8  N.  E.  Rep.  167. 

In  case  of  a  grant,  or  in  case  of  condem- 


nation, injury  to  a  private  way  from  such 
construction  is  not  the  subject  of  an  action, 
but  injury  to  a  public  road,  peculiarly  af- 
fecting such  a  landowner,  is  actionable. 
Watts  V.  Norfolk  &'  W.  R.  Co.,  57  Am.  &• 
Eng.  R.  Cas.  694,  39  W.  Va.  196,  19  S.  E. 
Rep.  521. 

Injury  to  a  private  ferry  in  case  of  such 
grant,  arising  from  obstruction  of  one  of  its 
approaches  by  the  proper  construction  of 
the  railroad,  cannot  be  the  subject  of  an 
action  by  the  landowner  against  tlie  com- 
pany. iVatts  V.Norfolk  &>  VV.  R.  Co.,  57 
Am.  6~»  Eng.  R.  Cas.  694,  39  W''.  Va.  196,  19 
S.  E.  Rep.  52!. 

The  owner  of  a  twenty-acre  lot,  being 
desirous  of  the  construction  of  a  railroad 
over  the  same,  made  a  deed  to  the  railroad 
company,  reciting  that,  "  in  consideration  of 
the  premises  and  sixty  dollars,"  he  granted, 
"for  the  purpose  of  constructing  a  railroad, 
and  for  all  purposes  connected  with  the 
construction  and  use  of  said  railroad,"  the 
right  of  way  for  the  same,  one  hundred  feet 
wide,  through  the  lot  and  other  property, 
"  to  have,  hold,  and  enjoy  the  land  de- 
scribed, with  the  appurtenances,  unto  tiie 
said  "  grantee  "and  its  assigns  fcirever,  for 
all  uses  and  purposes,  or  in  any  way  con- 
rected  with  the  construction,  preservation, 
occupation,  and  enjoyment  of  said  rail- 
road," with  a  proviso  for  a  reversion  in  ciise 
the  same  should  cease  to  be  used  for  rail- 
road purposes.  Held,  that  as  the  casting 
of  smoke,  cinders,  ashes,  sparks  of  fire,  and 
the  shaking  of  the  soil  upon  other  parts  of 
the  lot  were  necessary  incidents  of  the  rail- 
road, and  inseparable  from  the  rimning  of 
trains  upon  the  railroad,  the  right  to  do 
these  acts  passed  to  the  grantee  and  its  suc- 
cessors by  necessary  implication  from  the 
express  grant.  Chicago,  R.  I.  &^  P.  R.  Co, 
V.  Smith,  29  Am.  &^  Eng.  R.  Cas.  538,  in 

///.  363- 

221.  Reservation  of  easement  to 
landowner.*  —  A  parol  agreement,  re- 
serving to  the  grantor  the  right  to  use  a 
stream  of  water  running  across  the  land 
granted  for  a  railroad  right  f)f  way,  is  not 
void  under  the  statnte  of  frauds;  the  right 
remains  in  the  grantor  to  the  water  irre- 
spective of  such  agreement,  and  it,  there- 
fore, but  confirms  his  existing  right.    Smith 

*  One  conveying;  lands  to  a  company  may  re- 
serve an  easement  therein  for  his  own  or  the 
public  use,  see  29  Am.  &  Eno.  R.  Cas.  579, 
aislr.     See  also /w/,  48a,  704. 
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V.  Holloivay,  46  Am.  St*  Eng.  R.  Cas.  495, 124 
Jnd.  329.  24  N.  E.  Rep.  886. 

A  reservation  "  to  the  crossing  heretofore 
secured  to  me  over  the  said  railroad  "  does 
not  estop  the  railroad  company  from  deny- 
ing the  grantors  a  right  to  cross  the  rail- 
road, where  a  right  of  way  previously  ex- 
isting across  the  road  terminated  before  the 
(Iced  was  made.  Claflin  v.  Boston  &*  A.  R. 
Co.,  I  57  Mass.  489,  32  N.  E.  Rep.  659. 

A  right  of  way  acquired  by  a  grantor  in 
a  deed  of  a  strip  of  land  for  railroad  pur- 
poses, by  "  reserving  the  right  of  a  passage- 
way over  said  railroad,"  must  be  taken  to 
have  been  acquired  by  way  of  exception,  if 
there  was  no  e.xisting  way  at  the  time  of  the 
ciinveyance.  Claflin  v.  Boston  iS-»  A.  R.  Co., 
157  Mass.  489,  32  .V.  E.  Rfp.  659. —  Distin- 
guishing Fitchburg  R.  Co.  v.  Frost,  147 
Mass.  118. 

222.  Release  of  ri^lit  of  way  or  of 
damages. — Where  a  party  executes  a  re- 
lease of  a  right  of  way  over  any  of  his 
lands  for  a  railroad,  he  cannot  avoid  the 
same  as  to  a  particular  tract  on  the  ground 
that  he  had  at  the  time  given  a  bond  for  a 
deed  to  such  tract,  where  there  is  no  proof 
made  of  the  payment  of  any  of  the  pur- 
chase money.  CoHivell\.  Springfield  &■*  N. 
W.  R.  Co..  81  III.  232. 

A  written  contract  which  releases  and 
quit-claims  lands  for  railroad  purposes  to 
certain  persons  in  trust  for  a  railroad  com- 
pany is  not  a  power  of  attorney,  but  invests 
in  such  persons  an  immediate  right  to  the 
l;md  described ;  and  being  founded  upon  a 
valuable  consideration,  is  an  irrevocable  li- 
cense. Burrow  v.  Terre  Haute  <S~»  L.  R. 
Co.,  29  Am.  &^  Eng.  R.  Cas.  574,  107  /mi. 
433,  8  M.  E.  Rep.  167. 

Where  a  contract  for  a  right  of  way  re- 
leases a  strip  of  land  of  a  certain  width 
through  a  larger  tract,  and  does  not  describe 
it  any  more  definitely,  it  vests  in  the  com- 
pany the  right  to  locate  the  particular  strip. 
Burrow  v.  Terre  Haute  <3^  L.  R.  Co.,  29 
Am.  &•  Eng.  R.  Cas.  574,  107  Ind.  432,  8  N. 
E.  Rep.  167, 

Where  a  landowner  executes  a  r^.ease  to 
a  railroad  company  for  a  rirht  of  way  in 
general  terms,  the  width  not  being  given, 
and  the  railroad  company  takes  possession 
of,  fences,  and  constructs  its  road  upon  a 
strip  forty  feet  wide,  and  occupies  the  same 
for  eighteen  years,  when  it  sets  its  fences 
out  so  as  to  include  one  hundred  feet,  the 
landowner,  in  an  action  by  him  to  recover 


the  added  sixty  feet,  may  show  by  parol 
that  the  right  of  way  released  consisted 
merely  of  the  forty  feet  originally  occupied 
by  the  company.  Indianapolis  &>  V.  R.  Co. 
V.  Reynolds,  1 16  Ind.  356,  19  iV.  E.  Rep.  141. 
— Explaining  Indianapolis,  P.  &  C.  R.  Co. 
V.  Rayl,  69  Ind.  424;  Prather  f.  Western 
Union  Tel.  Co.,  89  Ind.  501  ;  Campbell  ?'. 
Indianapolis  &  V.  R.  Co.,  1 10  Ind.  490. 

Where  a  railroad  company,  by  its  charter, 
is  autlioiizcd  tt)  acquire  a  right  of  way 
eighty  feet  wide,  but  ai'cepts  from  a  land- 
owner a  release  ex|)rcssly  limiting  the  right 
of  way  across  his  land  to  twfiity-livc  feet,  it 
cannot  thereafter,  in  tlie  absence  of  a  fur- 
ther grant,  assert  a  claim  to  a  greater  width, 
uidess  it  has  acciuired  title  by  adverse  occu- 
pancj%  or  unless  it  has  entered  upon  the 
land  and  occupied  it  under  such  circum- 
stances that  the  owner  is  estopped  from  re- 
claiming possession.  Lake  Erie  &->  IV.  R. 
Co.  V.  Michener,  117  Ind.  465,  20  N.  E.  Rep. 

354- 

When  a  release  is  obtained  from  the 
owner  of  land  for  the  passage  of  a  railroad, 
with  a  proviso  calculated  to  confine  the  line 
of  such  road  to  a  particular  portion  of  the 
land,  the  release  will  not  be  deemed  to  be 
operative  if  the  railroad  company  after- 
wards constructs  its  road  across  the  land 
by  a  route  substantially  different  from  that 
first  contemplated.  Douglass  w.  New  York 
<5-  E.  R.  Co.,  Clarke  {N.  V.)  174. 

A  company  constructed  its  road  without 
legal  proceedings  to  appropriate  the  land  on 
which  it  was  located  and  without  objection 
by  the  owners.  Afterwards  proceedings  to 
assess  damages  were  commenced  ;  they  were 
compromised  and  released.  Held,  that  the 
title  of  the  company  was  not  ihrougii  this 
proceeding,  but  by  the  original  occupation 
without  objection  by  the  owners.  The  re- 
lease did  not  operate  as  an  original  convey- 
ance, but  as  a  discharge  of  the  damages  for 
the  entry  and  occupation.  Lawrence's  Ap- 
peal. 78  Pa.  .St.  365.— Dl.STINGUISHK.I)  IN 
Graham  t'.  Pittsburgh  &  L.  E.  R.  Co.,  145 
Pa.  St.  504. 

After  the  construction  of  the  road,  but 
before  the  release,  the  tract  on  which  it  was 
located  was  leased  to  defendants.  Held, 
that  they  took  it  subject  to  the  right  of  way 
of  the  company.  Lawrence's  Appeal,  78  J'a. 
St.  365. 

223.  Gifts  or  donations  of  ri^lit  of 
way.— In  case  an  individual  makes  a  gratu- 
itous donation  of  a  right  of  way  to  an  al- 
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legcd  corporation,  under  the  belief  and 
written  stipulation  that  a  railroad  is  to  be 
constructed  thereon,  and  from  which  her 
other  property  is  to  be  enhanced  in  value, 
when  in  fact  there  was  no  such  corporation 
tiien  or  afterward  in  exi;}tence,  and  no  such 
railroad  tiien  or  afterward  constructed,  the 
act  of  donation  may  be  annulled  and  the 
pro|)erty  recovered  by  the  donor.  Prm'ost 
V.  Morgan's  L.  &^  T.  J\.  Co.,  46  Am.  &'  Eng. 
I\.  Las.   535,  42  La.  Ann.  809,  8  So.  Rep. 

S«4. 

In  case  such  property  is  conveyed  to  an- 
other cor[)oration  by  the  donee,  it  will  be 
bi'und  by  tiie  recitals  contained  in  the  deed 
of  its  author,  to  the  effect  that  if  said  road 
is  not  built  said  land  is  to  revert  to  the 
donor.  Pnwost  v.  Morgan's  L.  &•  T.  R. 
Co.,  46  Am.  Sr'  Eng.  R.  Cas.  535,42  La.  Ann. 
809,  8  So.  Rep.  584. 

Such  an  act  having  been  superinduced 
by  the  misrepresentations  of  the  donee,  no 
esiof)pel  arises  on  the  act  or  others  of  con- 
temporaneous date.  The  same  rule  applies 
with  equal  force  to  parties  and  privies. 
ProTost  V.  Morgan's  L.  &*  T.  R.  Co.,/^6  Am. 
iS-  Kng.  R.  Cas.  535,  42  La,  Ann.  809,  8  So. 
Rep.  584. 

A  committee  of  citizens,  who  were  desir- 
ous of  having  a  railroad  run  through  their 
town,  had  an  interview  with  a  property 
holder  with  a  view  of  securing  a  gift  of  the 
rlf^ht  of  way  through  her  property.  She 
consented  to  make  the  donation,  provided 
the  company  would  go  north  of  the  barn. 
The  committee  subsequently  tendered  the 
riglit  of  way  to  the  ccjmpany  as  they  under- 
stood it  to  have  been  doiiated  by  the  prop- 
erty holder — i.  e.,  with  a  mere  preference 
that  the  company  would  run  north  of  her 
barn.  The  company  ran  south  of  the  barn. 
//(•/(/,  that  in  the  absence  of  positive  proof 
to  that  effect,  the  committee  were  not  con- 
stituted the  agents  of  the  property  holder  so 
as  to  e.st()[)  her  from  proceeding  imder  the 
Iowa  statute  for  land  damages.  Chicago,  /. 
&^  D.  R.  Co.  V.  Estes,  30  Am.  &^  Eng,  R. 
Cas.  i-](i,  71   hnva  603,  33  A'.   W.  Ref>.  124. 

224.  Oral  a$>:rc<;iiu>iits  and  li- 
<'«>ns«>s.* — A  right  of  way  is  siirh  an  inter- 
est in  land  as  cannot  be  acquired  by  a  mere 
license.  It  can  only  be  acquired  in  the 
mode  provided  by  the  statute — that  is,  by 

*  Parol  agreements  between  landowners  and 
railroad  companies,  sec  note,  20  Am.  &  Eng.  R. 
Cas.  306. 


deed  duly  executed  and  recorded.  Balti- 
viore  &^  H.  R.  Co.  v.  Algire,  23  Am.  6^  Etig, 
R.  Cas.  145.  63  Md.  319. 

A  parol  license  is  insufficient.  Burlington 
&•  C.  R.  Co.  v.  Schiveikart,  10  Colo.  178,  14 
Pac.  Rep.  329. 

The  right  of  prepayment  of  damages  may 
be  waived  by  the  landowner,  and  a  license, 
express  or  implied,  granted  by  him  to  a  com- 
pany to  enter  on  the  land  and  construct  the 
road  ;  but  the  right  so  waived  by  the  owner 
and  that  so  acquired  by  the  company,  un- 
less sufficient  to  constitute  a  contract,  are 
not  such  a  compliance  with  the  constitution 
or  such  wai.ver  of  rights  thereunder,  as  will 
constitute  an  appropriation  under  its  pro- 
visions. Chicago,  M.  &»  St.  P.  R.  Co.  v. 
Randolph  Town-Site  Co.,  47  Am.  &•  Eng.  R. 
Cas.  118,  103  Mo.  451,  15  .S'.  IV.  Rip.  437. 

Where  the  charter  01  a  railroad  company 
provides  that  the  company  may  obtain  land 
by  consent  of  the  owner,  it  means  a  legal 
consent,  and  they  can  only  obtain  it  in  such 
manner  as  existing  laws  provide  for  acquir- 
ing litle  to  or  the  right  to  occupy  real  estate. 
Such  a  clause  in  a  railroad  charter  does  not 
affect  the  statute  of  frauds.  Hetfield  v.  Cen- 
tral R.  Co. ,2^  N.J.  Z.  571  ;  reversing  29  A^. 
/.  L.  206.— Distinguishing  Den  v.  Morris 
C.  &  B.  Co..  24  N.  J.  L.  587. 

A  contract  whereby  one  grants  to  a  com- 
pany the  right  for  ten  years  to  land  and  to 
receive  all  freights  for  a  certain  town, 
amounts  to  more  than  a  license.  Taylor  v. 
Albemarle  Steam  Nav.  Co.,  105  N.  Car,  484, 
10  S.  E.  Rep.  897. 

Taking  this  to  be  a  mere  right  of  way,  it 
falls  within  the  statute  allowing  registration 
(N.  C.  Code,  §  1264),  in  that  it  purports  to 
convey  an  "  interest  in  or  concerning  land." 
Taylor  v.  Albemarle  Steam  Nav,  Co.,  105 
A'.  Car.  484,  10  .§■.  E.  Rep.  897. 

Where  a  landowner,  with  a  correct  under- 
standing of  the  matter,  has  given  permis- 
sion, verbally,  that  a  road  may  be  con- 
structed upon  his  land,  or  some  specified 
part  of  it,  a  court  of  equity  should  not  in- 
terpose to  restrain  the  grantee  from  using 
the  privilege  so  conceded  merely  because 
the  grantor,  havingchangod  his  mind,  wishes 
to  revoke  his  grant.  The  trespass  could 
be  justified  under  a  license.  Lexington  &* 
O.  R.  Co.  V.  Ormsby,  7  Dana  {Ay.)  276. 

Where  a  railroad  is  chartered  without  the 
right  to  use  steam  as  a  motive  power,  the 
fact  that  a  landowner  aids  the  president  of 
the  company  in  procuring  an  amendment  t« 
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the  charter,  allowing  the  use  of  steam,  can- 
not be  construed  as  a  parol  license  to  the 
company  to  build  and  operate  its  road  with 
steam  without  paying  such  owner  damages. 
Mitniock  v.  Prospect  Park  &•  C.  I.  K.  Co., 
73  ^V.  y.  579  ;  reversing  lo  Hun  598. 

A  landowner  agreed  that  the  company 
might  enter  and  construct  its  road,  and  pay 
siicli  damages  as  might  be  awarded  before 
one  year,  and  to  be  paid  within  sixty  days 
after  the  award  ;  and  upon  a  failure  to  pay 
such  award  the  interest  of  the  company  in 
the  right  of  way  should  cease,  as  well  as  in 
the  fixtures  placed  upon  the  land  in  con- 
structing the  road.  //(■/(/,  that  the  penalty 
was  in  the  nature  of  a  forfeituje,  and  could 
not  be  enforced  by  an  injunction  to  restrain 
the  company  from  further  using  the  lands. 
toe  V.  Columbus,  P.  Sf  I.  R.  Co.,  10  Ohio  St. 

37:2. 

225.  Oral  stipulations  varying 
IVoni    the    written    agreement.— An 

agreement  for  a  right  of  way  cannot  rest 
piiitly  in  writing  and  partly  in  parol,  and  if 
so  made  the  written  contract  supersedes  the 
oral.  VValiiron  v.  Toledo,  A.  A.  £>•  G.  T. 
P.  Co.,  20  Am.  &^  E)ig.  R.  Cas.  348,  55 
Mich.  420,  21  N.   W.  Rep.  870. 

Where  a  railroad  company  sues  to  enforce 
a  contract  under  seal,  whereby  a  landowner 
agrees  to  convey  a  right  of  way  in  consider- 
ation of  one  dollar  in  money,  and  the  fur- 
ther consideration  that  the  company  would 
build  its  road  and  a  side  track,  a  verbal 
agreement  alleged  to  have  been  made  when 
the  wiitten  agreement  was  entered  into, 
whereby  the  company  was  to  fill  up  a  cer- 
tain sluice  as  a  further  consideration,  is  not 
iiinding  on  the  company.  Purinton  v, 
Xorthern  III.  R.  Co.,  46  ///.  297. 

W'iicre  a  party  agrees  to  release  the  right 
of  way  for  a  railroad  over  any  of  his  lands 
in  a  county,  parol  evidence  cannot  be  re- 
ceived to  show  tiiat  it  was  expected  the 
road  would  be  located  by  a  dilTerent  route 
over  other  lands  of  the  party.  Conwell  v. 
Springfield  &>  N.  IV.  R.  Co.,  81  ///.  232. 

In  an  action  to  reform  a  contract  for  the 
conveyance  o(  a  rij;ht  of  way  to  a  railway 
company  for  inserting  ther'-'in,  as  an  addi- 
tional consideration,  an  agreement  on  the 
part  of  the  company  to  construct  and  main- 
tain certain  under-crossings  on  plaintilT's 
farm,  unless  the  testimony  establishes  that 
as  the  true  agreement  an  1  contract  between 
the  parties,  then  it  is  error  for  the  trial 
court  to  reform  the  instrument  by  inserting 
4  D.  R.  D.— 31. 


such  a  provision  therein.  Jewett  v.  Chi- 
cago, M.  &>  St.  P.  R.  Co.,  45  Mo.  App. 
58. 

220.  Speeiflc  perlbrniance  of  the 
contract. — Where  a  railroad  company 
sues  for  specific  performance  of  a  contract, 
whereby  a  landowner  agrees  to  convey  a 
right  of  way,  in  consideration,  among  other 
"things,  that  tlie  company  pay  one  dollar  in 
money,  the  defense  cannot  be  made  that 
the  company  has  failed  to  pay  tlie  one  dol- 
lar, unless  it  is  proven  that  the  failure  to 
pay  was  after  a  demand.  Purinton  v. 
Northern  III.  R.  Co.,  46  ///.  297. 

If  a  railway  company  fails  to  commence 
work  or  complete  its  road  in  the  time 
limited  by  its  charter,  the  state  alone  can 
take  advantage  of  the  failure ;  and  if  it 
waives  its  right  to  do  so,  or  extends  the 
time,  the  delay  cannot  excuse  one  who  has 
agreed  to  convey  land  to  the  company,  for 
the  road,  from  fulfilling  his  contract.  Ross 
V.  Chicago,  B.  G^  Q.  R.  Co.,  yj  III.  127.— 
Revikwkd  and  quoted  in  Atlantic  &  P. 
R.  Co.  V.  St.  Louis,  66  Mo.  228. 

A  railroad  company  having  surveyed  *"  ~ 
lines,  near  to  each  other,  across  defendant's 
land,  and  having  afterwards  constructed  its 
road  on  one  of  tliem,  a  contract  made  after 
the  surveys,  but  before  the  construction  of 
the  road,  by  which  the  owner  of  the  land 
agreed  to  convey  to  the  company  a  right  of 
way  through  his  land,  was  sufficiently  cer- 
tain to  be  specifically  enforced,  although  it 
did  not  fix  the  exact  location  of  the  right 
of  way,  but  merely  described  it  as  a  right 
of  way  of  necessary  width,  not  less  than  50 
feet,  through  defendant's  land,  describing 
such  land.  Ottumwa,  C.  F.  <S-»  .S7.  /'.  R. 
Co.  v.  Mc  IVillianis,  29  Am.  &*  Eng.  R.  Cas. 
544,  71  Iowa  164,  32  A',  jr.  Rep.  315. 

227.  By  and  against  whom  the 
contract  may  be  enforced. — Where 
one  of  two  tenants  in  common  deeded  the 
right  of  way  through  their  premises  to  a 
railroad  company  upon  certain  conditions, 
and  the  company  entered  but  failed  to  com- 
ply with  the  conditions,  the  tenant  granting 
the  deed  can  maintain  an  action  to  recover 
damages  for  the  breach  of  contract,  and  the 
other,  the  entry  being  without  her  consent, 
for  the  trespass.  Rush  v.  Ilurlington,  C.R.  S^ 
A".  R.  Co.,  1 1  Am.  &•  /wtt,'-.  R.  Cas.  298,  57 
Io7t'a  201,  10  A'.  VV.  Rep.  628.— Followed 
IN  Hirge  v.  Chicago,  M.  &  St.  P.  R.  Co.,  20 
Am.  &  Kng.  R.  Cas.  291,  65  Iowa  440. 

A  contract  to  grant  a  right  of  way  over 
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contiguous  tracts  of  land  of  husband  and 
wife,  respectively,  lacivs  mutuality,  as  it  can- 
not be  enforced  against  her,  and  hence  not 
against  the  other  party  at  their  suit. 
Where,  however,  liusband  ami  wife  have 
granted  by  deed  such  right  of  way  on  cer- 
tain stipuhitioiis  therein  set  fortli,  they  are 
entitled  to  specific  performance  tiiereof 
under  their  i)niyer  for  general  relief.  S/ten- 
aiufoa/i  I  'allij  A'.  Co.  v.  Dunlop,  86  Va.  346, 
10  S.  E.  Kff).  239. — Followed  in  Meade  w. 
Norfolk  &  W.  R.  Co..  89  Va.  296. 

228.  When  {>'raiit4U'  may  proceed 
for  <Iaiiiii;;'eK. — A  landowner  who  con- 
sents to  the  taking  of  his  land  by  the  com- 
pany is  not  thereby  precluded  from  sea- 
sonably instituting  proceedings  for  the 
damages.  Alidland  R.  Co.  v.  Smith,  44 
Avi.  (3^  Eng.  R.  Cas.  222,  125  Ind.  509,  25 
N.  E.  Rep.  I  S3, 

Where  a  landowner  has  made  a  valid 
deed  conveying  a  right  of  way  he  must  pro- 
cure his  damages  under  the  contract  as 
found  in  the  deed  ;  and  a  report  of  commis- 
sioners in  condemnation  proceedings  as- 
sessing his  damages  should  be  set  aside. 
IVestcrn  Pac.  R.  Co.  v.  Reed,  35  Cal.  621. 

An  agreement  on  the  part  of  a  railroad 
company  to  construct  a  certain  highway 
over  adjoining  lands  cnnnot  be  considered 
in  condemnation  proceedings,  in  assessing 
the  damages,  where  such  agreement  is  un- 
recorded and  in  the  possession  of  the  com- 
pany, and  subject  to  surrender  or  cancella- 
tion. Btirlittgton  &•  C.  R.  Co.  v.  Schweikart, 
10  Colo.  178,  14  Pac.  Rep.  329. 

To  defeat  a  claim  for  damages  by  a  land- 
owner for  right  of  way,  who  had  entered 
into  an  agreement  with  the  railroad,  guar- 
anteeing a  free  right  of  way  throu;];li  a 
township,  but  not  to  be  binding  until  signed 
by  100  subscribers,  it  was  necessary  for  the 
company  to  show,  not  only  that  100  had 
signed,  but  that  the  signatures  were  genuine. 
Rockford,  R.  I.  &'  St.  L.  R.  Co.  v.  S/tiotuk, 
65  ///.  223,  2  Aifi.  Ry.  Rep.  28. 

Where  one  on  behalf  of  a  railroad  in- 
duced a  landowner,  who  could  not  read  or 
write,  to  sign  a  paper  agreeing  to  secure 
to  the  company  a  free  right  of  way  through 
a  township,  but  did  not  state  a  provision 
therein  waiving  damages  to  his  land,  but 
assured  him  of  compensatiqn — ke/d,  that 
the  agreement  was  fraudulent  and  void. 
Rockford,  R.  I.  &*  St.  L.  R.  Co.  v.  Skuiiick, 
65  ///.  223,  2  Am.  Ry.  Rep.  28. 

A  railway  company  purchasing  anotiier 


railway  company  at  a  foreclosure  sale  is 
liable  to  the  landowner  for  damages  to  land 
taken,  though  the  company  foreclosed  had 
acquired  by  contract  the  right  of  way 
through  the  land  in  question.  Hartley  v. 
Keokuk  &>  N.  IT.  R.  Co.,  85  /o7tJa  455,  52  jV. 
IF.  Rep.  352. 

Where  a  railroad  company  authorizes  its 
contractors,  employed  by.  it  to  construct  its 
railroad,  U)  procure  the  right  of  way  for  it, 
which  they  are  to  do  at  their  own  expense, 
and  the  contractors,  through  their  agent,  in 
the  name  of  the  railroad  comjiany,  procure 
a  right  of  way  through  the  plaintiff's  prem- 
ises by  contract,  and  afterward,  by  reason 
of  such  contract,  procure  only  nominal 
damages  to  be  assessed  by  the  condemna- 
tion commissioners  for  such  right  of  way, 
and  this  assessment  of  damages  is  all  done 
without  the  knowledge  or  consent  of  the 
owner,  and  the  railroad  is  constructed  by 
the  contractors  and  afterward  operated  by 
the  railroad  company,  but  it  fails  to  fulfil 
the  contract,  the  owner  may  recover  sub- 
stantial damages  from  the  railroad  company 
if  it  elects  to  retain  the  right  of  way.  Pe- 
roy  &^  C.  V.  A.  L.  R.  Co.  v.  Small,  46  Am. 
&-•  P2ni^.  R.  Cas.  554,  46  A'an.  300,  26  J'ac. 
Rep.  695, 

Where  the  owner  of  land  has  allowed  a 
railroad  company  to  build  and  operate  a 
road  over  it,  with  the  understanding  that 
the  rights  of  parties  as  to  damages  should 
be  adjusted  thereafter,  and  the  comjiany 
takes  statutory  proceedings  to  fix  the  dam- 
ages, the  owner  should  present  all  his 
claims  for  settlement  in  these  proceedings, 
and  cannot  split  his  demand  and  reserve 
part  of  it  for  future  litigation.  But  if  such 
proceedings  are  not  resorted  to,  he  would 
have  a  suitable  remedy  for  the  enforcement 
of  his  rights  otherwise.  Harlow  v.  Ma.  ■ 
quette,  H.  &-  O.  R.  Co.,  41  Mi'c/i.  336.— Dis- 
tinguished IN  Callahan  w.  Port  Huron  & 
N.  W.  R.  Co.,  61  Mich.  15. 

Where  a  company  enters  and  constructs 
its  road  over  land  with  the  owner's  consent, 
"  the  question  of  damages  for  the  rigiit  of 
way  to  be  adjusted  after  the  road  is  in 
operation,"  it  is  not  a  contract  for  the  right 
of  way  and  does  not  affect  the  condemna- 
tion proceedings,  and  the  company  cannot 
complain  that  the  value  of  the  land  is  taken 
at  the  time  of  the  proceedings,  though 
probably  increased  by  the  presence  of  the 
road.  St.  Paul  &*  S.  C.  R.  Co.  v.  Murphy, 
19  Minn.  500  {Gil.  433).— Quoting  Winona 
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■&  St.  p.  R.  Co.  V.  Denman,   lo  Minn.  282 

<Gil.  20S). 

Where  the  agent  of  a  railway  company 
negotiating  for  the  right  of  way  for  the  pro- 
posed road  across  certain  lots  on  which  the 
plaintiffs  resided,  stated  to  them  that  the 
property  soiiyht  for  right  of  way  was  de- 
sit^ned  for  tlie  main  line  and  not  for  side 
tracks,  and  thereupon  the  plaintiffs  execut- 
ed a  deed  for  such  right  of  way,  and  after- 
wards three  side  tracks  were  laid  along  said 
line  past  the  plaintiffs'  residence — /w/if, 
that  ilie  purpose  lor  which  the  deed  was 
CNecutcd  might  be  shown.  Doiiiithorpe  v. 
Fntnoiit,  K.  &^  M.  V.  R.  Co.,  43  Am.  &» 
E)ii^.  R.  Cas.  583,  30  A'e/>.  142,  46  A\  IT.  Rep. 
240.— FoM.owKi)  IN  Wullenwaber  v.  Duni- 
g:m,  30  Neb.  S77. 

If  plaintiffs  sustained  special  damages  by 
reason  of  the  construction  and  operation  of 
the  side  tracks  near  t'neir  house,  they  may 
recover  for  any  excess  of  damages  over 
those  which  would  arise  from  the  oi)eration 
of  the  main  line.  Dotiisthorpe  v.  Fremont, 
E.  Sr'  M.  V.  R.  Co.,  43  Am.  &'  Kui:;.  R.  Cas. 
583,  30  Nel/.  142,  46  iV.  ll\  Rep.  240.— Re- 
viKWKU  IN  Blakely  v.  Chicago,  K.  &  N.  R. 
Co.,  34  Neb.  284. 

Where  tlie  conditions  and  restrictions  on 
which  the  Charleston  &  Savannah  R.  Co. 
proposed  to  take  the  right  of  way  over  B.'s 
land  were  reduced  to  writing,  and  signed 
by  the  attorneys  of  the  company  and  of  B. — 
//(•A/,  that  B.  was  not  thereby  precluded  from 
recovering  damages  by  the  assessment  of 
commissioners,  or,  on  appeal,  by  a  jury, 
over  and  above  the  value  of  tiie  land  taken 
by  the  comi)aiiy,  for  the  injury  sustained  by 
the  plant:'. ion  by  reason  of  the  erection  of 
the  road.  Charleston  &»  S.  R.  Co.  v.  Blake, 
12  Rich.  (So.  Car.)  634. 

An  agreement  to  grant  a  right  of  way  for 
a  railroad  was  shown  by  parol  evidence  to 
have  been  delivered  to  the  president  of  the 
road,  on  condition  that  it  should  not  take 
effect  unless  it  was  necessary  to  the  build- 
ing of  the  road,  or  unless  the  board  of  di- 
rectors should  make  compensation  therefor. 
After  the  road  was  completed,  though  no 
necessity  had  occurred  for  using  the  right 
of  way,  and  though  no  compensation  had 
been  made  therefor,  the  president  turned 
the  agreement  over  to  the  right  of  way 
agent,  who  was  aware  of  said  conditions. 
Held,  the  agreement  was  void,  and  plaintiff 
entitled  to  an  issue  of  quantum  damnificatus 
to    ascertain    the    damages    to    his    land. 


Humphreys  v.  Richmond  &>  M.  R.  Co.,  51 
Am.  (S-  En);.  R.  Cas.  397,  88  *Va.  431,  13  i', 
E.  Rep.  985,  15  Va.  L.  J.  757. 
liUl).    Oraiitor,    wlicii    estopped. — 

Landowners  granted  a  right  of  way  with  a 
right  to  the  company  to  enter  upon  the 
lands  and  construct  its  road,  but  to  give 
bond  to  pay  such  damages  as  thereafter 
might  be  awarded,  whicli  was  comj)lied  with 
by  the  company  and  the  road  constructed. 
Held,  that  the  landowners  were  thereby 
estopped  from  objecting  that  the  lands  ap- 
propriated by  the  company  were  not  such 
as  it  iiad  a  right  to  condemn  for  the  use  of 
its  road.  In  re  Rochester,  L.  6«  //.  R.  Co., 
26  A'.  }'.  S.  R.  753,  54  Hun  634,  4  Silv.  Sup. 
Ct.  92,  7  N.  V.  Supp.  2j(). 

On  an  application  to  condemn  lands,  to 
defeat  a  claim  for  damages  the  railroad  of- 
fered an  agreement  executed  by  fifty-seven 
persons,  including  the  claimant,  securing  to 
the  company  the  right  of  way  through  the 
township  free  of  charge.  This  agreement 
contained  a  clause  that  it  should  not  be  de- 
livered to  the  company  until  one  iiundred 
subscribers  were  secured  thereto.  Held, 
that  in  the  absence  of  proof  that  the  coni- 
piany  accepted  the  terms  of  the  agreement, 
or  was  in  any  manner  influenced  to  alter  its 
condition  or  govern  its  action  thereby,  such 
agreement  cou'.d  not  operate  as  an  estoppel 
in  pais.  Rockford,  R.  I.  <S^  St.  L.  R.  Co.  v. 
Shunick,  65  ///.  223,  2  Am.  Ry.  Rep.  28. 

2;iO.  Eiitorfiiijr  payment  of  price. 
— Where,  in  pursuance  of  a  contract  for  the 
purchase  of  a  right  of  way,  the  purchase 
price  is  deposited  with  a  third  pany  to  be 
paid  on  delivery  of  the  deed  to  him,  and 
through  unreasonable  delay  of  the  grantor 
the  deed  is  not  delivered  until  such  third 
person  has  spent  the  deposit  and  become 
insolvent,  an  action  will  not  lie  against  the 
grantee  for  the  purchase  price.  Chicago, 
R.  I.  &>  P.  R.  Co.  v.  Wisconsin,  I.  &-  N.' R. 
Co.,  36  Am.  >S-»  Eng.  R.  Cas.  400,  76  Iowa 
615,  41  A^  IV.  Rep.  375, 

Under  the  Tennessee  laws  a  landowner 
who  conveys  a  right  of  way  is  entitled  to  a 
lien  for  the  purchase  money,  which  is  prior 
to  any  lien  on  the  road  created  by  mortgage 
to  secure  the  bonds  of  the  company.  Cen- 
tral Trust  Co.  V.  Bridges,  57  Fed.  Rep.  753. 

Where  a  landowner  conveys"  a  right  of 
way  withf)ut  retaining  any  lien  for  his  pur- 
chase money  he  is  not  entitled  to  payment 
out  of  a  fund  arising  from  voluntary  contri- 
butions of  various  persons  for  the  purpose 
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of  placing  the  road  "  free  and  clear  of  all  en- 
cumbrance." Crisman  v.  Smith,  36  Am.  <5>» 
E)tg.  R.  Cas.  422,  44  A'.  J.  Eq.  238,  14  Atl. 
Kef).  484,  12  Cent.  Rep.  836. 

Where  a  railroad  company  has  gone  into 
possession  of  hind,  by  the  consent  of  the 
owner,  and  has  constructed  its  mad  over 
the  same,  the  owner  must  proceed  under 
the  regular  condemnation  laws  to  have  his 
damages  assessed.  Cassidy  v.  Clncago  &^ 
i\.  W.  R.  Co.,  70  IV/s.  440.  35  .V.  JV.  Rep. 
925. 

In  an  action  to  recover  the  price  agreed 
to  be  paid  by  a  railroad  company  for  land 
of  which  it  has  tal<en  possession,  if  the 
complaint  shows  that  the  company  has  ac- 
quired no  title,  there  must  be  a  tender  of 
title  on  payment  of  such  price.  Cassidy  v. 
Chicago  (^  N.  IV.  R.  Co.,  70  Wis.  440,  35 
A.  ir.  Rep.  925. 

Hy  virtue  of  an  agreement  with  the  owner 
of  certain  lands,  a  railroad  company,  before 
paying  the  sum  stipulated,  entered  upon  the 
land,  built  their  road  thereon,  and  included 
it  \n  a  general  mortgage  of  their  lands,  etc. 
After  their  insolvency  and  the  appointment 
of  a  receiver,  the  owner  applied  for  the  pay- 
ment of  the  amount.  It  appearing  that  the 
sum  agreed  upon  was  grossly  exorbitant,  the 
court  refused  to  order  its  payment,  but 
directed  that  the  compensation  justly  due 
the  owner  be  ascertained  and  paid.  Coe  v. 
Netv  Jersey  Midland  R.  Co.,  30  N.J.  Eq.  21, 
17  Am.  Ry.  Rep.  341. 

No  written  contract  was  ever  entered  into 
between  the  parties  touching  the  sale  and 
purchase  of  a  right  of  way.  Parol  negotia- 
tions were  had,  but  the  parties  did  not  come 
to  any  agreement  as  to  the  price.  The 
hmdowner  fixed  his  price,  and  the  agent  of 
the  company  said  that  if  he  would  take  no 
less,  they  would  be  obliged  to  pay  it;  and 
he  paid  $150,  and  took  possession  of 
the  land,  the  price  demanded  being  $2000. 
Held,  that  an  action  could  not  be  main- 
tained for  the  rest  of  the  purchase  money 
after  tendering  a  deed.  Reynolds  v.  Dun- 
kirk &>  S.  L.  R.  Co.,  17  Barb.  {iV.  Y.)  613. 

In  such  case,  soon  after  the  S'So  were 
paid,  the  clerk  of  the  president  of  the  com- 
pany, who  was  acting  as  the  company's 
agent,  called  upon  the  landowner,  without 
any  authority  to  make  a  contract,  or  to  ac- 
cept a  contract  signed  by  tlie  landowner, 
and  took  a  receipt,  which  acknowledged  the 
receipt  of  the  8' 5°  "to  apply  on  land  dam- 
ages,"  with  a  further  statement  that   the 


company  was  to  pay  §'850  additional  before 
a  conveyance  was  to  be  made.  The  com- 
pany never  accepted  the  receipt  arid  knew 
nothing  of  it.  Held,  that  tlie  company  was 
not  bound  by  it.  Reynolds  v.  Dunkirk  &*  S. 
L.  R.  Co.,  17  Barb.  (N.  Y.)  613. 

2:<1.  Kevocatioii  ut*  coiisciit  or 
$;raiit. — Lanrlowners  who  have  granted  to 
a  railroad  a  right  of  way  over  their  land,  in 
consideration  of  the  location  and  building 
of  tiie  road,  cannot  re|)udiate  such  written 
agreement  after  the  road  has  been  built. 
Macon  &*  A.  R.  Co.  v.  Boiven,  45  Ga.  531. 

The  grant  of  a  right  of  way  to  a  railway 
company,  made  by  an  owner  of  land  bv  a 
public  act,  in  which  act  he  sets  forth  the 
probable  increased  value  of  his  land  o  ac- 
count of  the  building  of  tlie  railroad,  c  .one 
of  the  causes  of  the  grant,  is  not  a  gratui- 
tous donation.  It  is  a  transfer  based  on  a 
valid  consideration,  and  cannot  be  revoked 
by  any  ex  parte  act  on  the  part  of  the 
grantor  for  any  of  the  causes  which  warrant 
the  revocation  of  a  gratuitous  donation. 
Easende  v.  Morgan,  31  La.  Ann.  549. 

Where  a  railway  company  has  the  right 
under  its  charter  to  acquire  a  right  of  way 
over  certain  land  by  condemnation,  and 
proceedings  for  such  purpose  are  disjiensed 
with  by  reason  of  the  consent  of  the  owner 
of  the  land  to  the  construction  of  the  road, 
and  he  subsequently,  after  the  road  has 
been  built  at  large  expense,  revokes  his 
consent,  a  court  of  equity  will  restrain  him 
from  interfering  with  the  railway  cornp^nv 
in  the  use  and  enjoyment  of  the  lit'i'  . 
way  pending  proceedings  to  have  the  .'  ;■ 
condemned.  Baltimore  &^  H.  R.  Cr.  v 
Algire,  23  Am.  &^  Eng.  R.  Cas.  145,  63  .\f, 
319.— Quoting  McKellip  v.  Mcllhenny,  4 
Watts  (Pa.)  317.  Reviewing  HufT  v.  Mc- 
Cauley,  53  Pa.  St.  206. 

Where  a  railroad  company  obtains  under 
its  charter  the  consent  of  the  owner,  by 
deed,  to  enter  on  lands  and  construct  its 
road  over  a  located  route,  with  covenant  for 
further  assurance  by  a  formal  conveyance — 
after  entry,  construction  of  the  road,  pay- 
ment and  satisfaction  of  the  consideration, 
such  landowner  cannot,  by  notice,  revoke 
his  consent,  and  sue  the  company  in  tres- 
pass. New  Jersey  Midland  R.  Co.  v.  Van 
Syckle,  yj  A'.  J.  L.  496.— Reviewing  Het- 
field  V.  Central  R.  Co.,  29  N.  J.  L,  571; 
Hudson  V.  Leeds  &  B.  R.  Co.,  15  Jur.  946, 
6  Eng.  L.  &  Eq.  283. 

Such  consent  is  not  a  mere  license  which 
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may  be  revoked,  nor  is  the  company  a  ten- 
ant at  will ;  but  it  is  coupled  with  an  inter- 
est, and  is  t'ffeciive  to  hold  the  grantee  in 
possession  to  carry  out  the  purposes  of  the 
charter,  until  such  further  assurance  and 
complete  title  to  the  lands  are  made.  New 
Jersey  Midland  R.  Co.  v.  Van  Syckle,  37  A''. 
/.  L.  496. 

^I'.Vl.  Coiisti'iictiou  of  partifiiliir 
contracts. * — Where  a  railroad  company, 
having  constructed  its  roadbed  through  a 
city  lot,  but  without  having  first  made  the 
just  compensation  therefor,  entered  into  a 
written  contract  with  the  owner,  by  which 
tile  company  stipulated  to  pay  him  a  stated 
amount  in  cash,  and  further,  to  do  and  per- 
form certain  work  on  specitied  streets  con- 
tiguous to  the  lot  and  necessary  to  access 
to  and  egress  from  it,  where  they  were  in- 
tersected by  the  railroad,  within  a  given 
time  and  under  a  prescribed  penalty  ;  and 
in  return  the  owner  was  to  give  the  com- 
pany the  right  to  run  their  road  through 
the  lot  on  the  bed  as  graded,  with  a  right 
of  way  to  the  extent  of  twenty-five  feet 
from  the  centre  of  the  roadbed,  and  also 
the  right  of  the  use  of  another  designated 
part  of  the  lot,  the  owner  retaining  the 
legal  title;  and  the  company,  having  made 
the  cash  payment,  failed  to  do  the  stipu- 
lated work  on  the  streets — held:  (i)  that 
the  contract  being  construed  in  view  of  the 
relation  of  the  parties  and  of  their  rights 
and  liabilities — a  landowner  whose  property 
was  liable  to  be  taken  for  public  uses,  and  a 
corporation  having  authority  to  take  and 
acquire  it  for  such  uses — the  payment  to 
the  owner  of  the  compensation  he  was  en- 
titled to  receive,  partly  in  money  and  partly 
by  the  performance  of  the  stipulated  work 
on  the  streets,  where  intersected  by  the 
railroad,  obstructing  access  to  the  lot  and 
impairing  its  value,  was  the  purpose  in- 
tended to  be  accomplished  by  the  parties; 
(2)  that  under  the  contract,  the  relation  of 
the  parties  is  that  of  vendor  and  vendee, 
the  vendor  having  a  lien  on  the  rights  in 
the  lot  acquired  by  the  vendee,  for  the  un- 
paid balance  of  the  consideration  therefor, 
which  is  the  diminished  value  of  the  lot 
caused  by  the  obstruction  or  interruption  of 
access  to  it  by  the  railroad  intersecting  the 
streets,  and  that  a  court  of  equity  has 
jurisdiction   to  enforce  this   lien  ;    (3)  that 

*  Grant  of  right  of  way  through  farm.  Con- 
struction of  deed,  see  51  Am.  &  Eng.  R,  Cas.  395, 
abstr. 


a  court  of  equity  also  has  jurisdiction  to 
enforce  the  specific  performance  of  the 
contract,  and,  as  incidental  thereto,  to  de- 
cree compensation  for  any  damages  suffered 
by  the  owner  from  the  failure  of  the  com- 
pany to  do  the  work  stipulated  ;  ^4)  that 
the  legal  title  not  having  passed  by 
the  contract,  but  having  been  retained  by 
the  vendor,  the  company's  title  was,  at 
most,  merely  equitable;  and  a  mortgagee 
of  the  company,  being  chargeable  with 
notice  of  the  nature  and  character  of  the 
right,  title,  and  possession  of  the  company, 
cannot  be  regarded  as  a  bona  fide  purchaser 
for  a  valuable  consideration,  without  notice  ; 
but  he  only  succeeds  to  the  equitable  right 
or  title  of  the  company  and  takes  it  cum 
onere.  Hooper  v.  Savannah  &*  M.  R.  Co., 
14  Am.  &^  En^:;.  R.  Cas.  256,  69  Ala.  529. — 
Revikwing  Cosens  v.  Bognor  R.  Co.,  L.  R. 
I  Ch.  594;  Walker  i/.  Ware,  H.  &  B.  R.  Co.. 
L.  R.  I  Eq.  195 ;  Dayton,  X.  &  B.  R.  Co.  v. 
Lewton,  20  Ohio  St.  401. 

A  railroad  corporation,  desirous  of  ob- 
taining title  to  real  estate  for  the  purposes 
of  its  road,  entered  into  a  contract  with  the 
owner,  by  which  it  agreed  to  purchase,  and 
she  to  sell  and  convey,  the  premises.  The 
price  to  be  paid  it  was  agreed  should  be  as- 
certained in  and  by  proceedings  which  the 
corporation  was  to  institute  under  the  gen- 
eral railroad  act.  The  commissioners  to 
be  appointed  in  said  proceedings  were 
named,  and  the  principles  to  govern  them 
in  their  determination  stated ;  they  were 
also  authorized  to  base  their  determination 
upon  their  own  knowledge  and  information 
as  well  as  upon  the  evidence.  To  either 
party  was  reserved  all  rights  of  appeal 
given  by  law  in  such  proceedings.  In  pur- 
suance of  the  contract,  proceedings  were 
instituted,  the  persons  named  were  ap- 
pointed commissioners,  a  hearing  was  had 
before  them,  and  they  made  their  report. 
From  an  order  confirming  the  same,  the 
corporation  appealed  to  the  general  term, 
which  reversed  the  award  and  ordered  a 
new  appraisal,  but  refused  to  appoint  new 
commissioners  on  the  ground  of  lack  of 
power.  Held,  no  error;  that  the  contract 
bound  the  parties  and  the  action  of  the 
court  in  the  proceedings  commenced  in 
pursuance  thereof ;  that  the  reservation  of 
all  rights  of  appeal  did  not  authorize  a 
change  of  commissioners  if  their  award 
should  be  held  to  be  erroneous;  it  simply 
secured  the  right  to  a  review  and  new  ap- 
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praisal.  /«  re  Nnu  York,  L.  &^  W.  R.  Co., 
98  X.  V.  447  ;  affirmin(^  33  Hun  639. — AP- 
PLIED IN  Hine  z/.  New  York  El.  R.  Co.,  52 
N.  Y.  S.  R.  511. 

An  owner  of  land  entered  into  articles 
of  agreement  with  a  railroad  com[)any 
wliereby,  "  in  consideration  of  S450.  paya- 
ble as  thereinafter  stated  with  interest,  in 
full  for  right  of  way  and  all  claims  for  dam- 
ages" he  agreed  to  convey  to  the  company, 
"by  a  good  and  sufficient  deed  in  fee  simple, 
with  covenant  of  general  warranty,"  a  cer- 
tain strip  of  land.  "  Upon  the  delivery  of 
said  deed  *  ♦  *  at  any  time  after  the  expi- 
ration of  five  years,  said  *  *  *  company 
agreed  to  pay  *  *  *  the  sum  of  S450-"  The 
portions  of  the  above  agreement  cited  in 
Italics  were  written,  and  the  rest  printed. 
Held,  that  there  was  no  conflict  or  repug- 
nance between  the  different  parts  of  the 
agreement,  and  that  the  plain  intent  of  the 
parties  was  to  contract  for  a  conveyance  of 
the  strip  of  land  in  fee.  Wheeling,  P,  fix  B. 
K.  Co.  V.  Gourley,  99  Pa.  St.  171. 

A  landowner  agreed  with  a  railroad  com- 
pany as  follows :  "  I  will  release  to  the 
company  which  undertakes  to  construct 
such  road  the  right  of  way  of  lawful  width 
through  my  land  in  Orange  township,  Co- 
lumbia county,  Pennsylvania,  the  damages 
to  be  assessed  when  the  road  is  located, 
and  the  amount  of  such  damages  to  be  paid 
in  stock  in  said  railroad.  Cost  of  fencing 
not  included  in  damages,  provided  no  dam- 
age is  done  to  the  buildings,  race,  or  water 
power."  Held:  (i)  that  the  agreement 
meant  that  if  no  damage  was  done  to  the 
building,  race,  or  water  power  no  damage 
was  to  be  allowed  for  the  cost  of  fencing; 
(2)  that  the  writing  was  a  release  of  the 
right  of  way  and  not  merely  a  proposal  to 
be  followed  by  an  agreement.  Hoffman  v. 
Bloomshurg  &•  S.  R.  Co.,  157  Pa.  St.  174,  27 
Atl.  Rep.  '564. 

A  conveyance  of  a  right  of  way,  with  a 
provision  that  the  company  should  have  the 
right  to  take  all  the  shell  along  a  certain 
shore  "  that  can  be  spared  from  same  in 
safety  to  the  embankment,"  does'not  author- 
ize tlie  company  to  remove  so  much  of  the 
shell  bank  as  to  allow  the  tide  to  overflow 
on  the  lands;  and  if  it  does  so,  the  owner 
may  recover  damages.  Gulf,  C.  &•  S.  F,  R. 
Co.  V.  font's,  63  Tex.  524. 

In  a  contract  with  a  railway  company  for 
a  right  of  way,  it  was  stipulated  with  the 
landowner  that  the  railway  company  would 


erect  a  tank  to  be  suf)plied  with  water  from 
a  spring  near  the  track,  fur  use  of  wiiich  the 
railway  company  was  to  pay  as  much  per 
month  as  it  paid  to  any  other  on  the  line 
for  like  service.  Held,  that  the  obligation 
to  pay  existed  so  long  as  the  right  of  way 
was  used  under  the  contr.ict;  the  railway 
could  not  avoid  payment  by  removal  of  the 
tank  and  ceasing  the  use  of  water  from  the 
spring.  Hoive  v.  Harding,  84  Tex.  74,  19 
S.  VV.  Rep.  363. 

X.  PROCEEDINGS  TO  OBTAIN  CONDEMNA- 
TION. 

I.  In  General. 

23;{.  General  nature  of  the  pro- 
oecdiii^s. — A  proceeding  for  the  assess- 
ment of  damages  for  lands  taken  for  rail- 
way purposes  is  not  an  action,  but  a  special 
proceeding  under  section  2529  of  the  Iowa 
Code.  Hartley  v.  Keokuk  &^  N.  W.  R.  Co., 
85  loiua  455,  52  N,  VV.  Rep.  352. 

Proceedings  to  coTidemn  lands  for  rail- 
way purposes,  though  subject  to  judicial 
review  and  supervision,  are  not  judicial 
proceedings  and  do  not  involve  a  contest  on 
litigious  rights ;  they  are  special  proceed- 
ings by  a  temporary  tribunal  selected  for 
the  occasion.  Toledo,  A.  A.  <&-»  G.  7".  R. 
Co.  v.  Dunlap,  5  Am.  &^  Eng.  R.  Cas.  378, 
47  Mich.  456,  II  N.  IV.  Rep.  271.  —  Re- 
viewed IN  Grand  Rapids,  L.  &  D.  R.  Co.  t'. 
Chesebro,  39  Am.  &  Eng.  R.  Cas.  159  74 
Mich.  466,  42  N.  W.  Rep.  66. 

In  Michigan  the  inquiry,  in  proceedings 
to  condemn  lands  for  railroads,  is  as  to  an 
appraisal  or  estimate  of  values  and  a  deter- 
mination of  the  nef  essity  of  the  proposed 
taking  for  public  furposes.  Toledo,  A.  A. 
&'  G.  T.  R.  Co.  V.  Dun  lap,  5  Am.  &>  J'ng. 
R.Cas.  378,  47  A/ich.  456.  11  A^.  IV.  Rep. 
271. 

Proceedings  to  condemn  property  to  pub- 
lic use  involve  the  exercise  of  judicial 
power.  State  ex  rel.  v.  Ne^'ille,  1 10  Mo.  345, 
19  S.  W.  Rep.  491. 

A  proceeding  to  acquire  title  to  real  estate 
under  the  general  railroad  act  is  a  special 
proceeding  under  N.  Y.  Code  Civ.  Pro.  § 
3240,  providing  for  costs  in  special  proce(;d- 
ings.  In  re  Ne70  York,  L.  &^  M'.  R.  ti^.,  6.3 
Ho^a.  Pr.  (N.   Y.)  123. 

The  proceedings  in  laying  out  higluvnys 
and  assessing  land  damages  are  assimilated 
to  session  proceedings  and  are  not  accord- 
ing to  the  course  of  the  common  law ;  and 


EMINENT   DOMAIN,  i!34-2;J0. 


48; 


tlie  proceedings  to  assess  land  damages, 
when  land  is  taken  for  a  railroad,  are  of  the 
same  character.  Courser  v.  Vermont  C.  Ji. 
Co.,  25  VI .  476. 

2:t4.  Legislature  to  provide  mode 
and  Ibriii  of  priK-eetliii};'.* — The  mode 
of  exercising  the  right  of  eminent  domain, 
in  the  absence  of  any  provision  in  the  o--- 
ganic  law  describing  a  contrary  course,  'i 
within  the  (iiscreiion  of  the  legislature. 
There  is  no  limitation  upon  the  power  of 
the  legislature  in  this  respect,  except  that 
the  purpose  be  a  public  one  and  that 
just  compensation  be  paid  or  tendered  to 
the  owner  of  the  pro[)erty  taken.  Sccombe 
V.  Mihoaukcc  &•  St.  P.  R.  Co.,  49  How.  Pr. 
(iV.  Y.)  75.  23  Wall.  {U.  S.)  108.— Follow- 
ing Weir  7/.  St.  Paul,  S.  &  T.  F.  R.  Co.,  18 
Minn.  155;  Langford  v.  Ramsey  County 
Com'rs,  16  Minn.  375. — Mustek  v.  Kansas 
City,  S.  &*  M.  R.  Co.,  \  14  Mo.  309,  21  5.  W. 
Rep.  491. 

Where  the  statute  authorizes  property  to 
be  taken,  and  points  out  a  specilic  mode  by 
which,  and  a  particular  court  in  which,  re- 
dress shall  be  sought,  the  statutory  remedy 
must  be  pursued.  McCormack  v.  Terre 
Haute  &*  R.  R.  Co.,  9  Ind.  283.— Over- 
ruled IN  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. 
Swinney,  97  Ind.  586. — Brown  v.  Beatty,  34 
Miss.  227. — Not  following  Crittenden  v. 
Wilson,  5  Cow.  (N.  Y.)  165  ;  Carr  v.  Georgia 
R.  &  B.  Co..  I  Ga.  524. 

Condemnation  proceedings  under  the  S. 
Dak.  statute  must  be  in  writing,  and  made 
a  record  of  the  court.  Leivis  v.  St.  Paul, 
M.  &*  M.  R.  Co.,  (S.  Dak.)  57  Am.  &-  Eng. 
R.  Cas.  612,  58  A^.  W.  Rep.  580. 

2:t5.  statutory  provisions  must  be 
strictly  complied  witli.t — Proceedings 
to  condemn  property  for  public  use,  under 
the  act  of  eminent  domain,  are  purely  statu- 
tory, and  the  statute  must  be  strictly  pur- 
sued and  every  prerequisite  to  the  exercise 
of  the  jurisdiction  observed.  Colorado  C.R. 
Co.  V.  Allen,  44  Am.  <5^  E'lg-  R-  Cas.  193,  13 
Colo.  229,  22  Pac.  Rip.  605.  C/tica^o  &*  A. 
R.  Co.  v.  Smith,  78  ///.  96.  Hercules  Iron 
Works  V.  Elgin,  J.  <S-  E.  R.  Co.,  141  ///. 
491,  30  N.  E.  Rep.  1050.  Toledo,  A.  A.  &* 
N.  M.  R.  Co.  V.  Munson,  20  Am.  <S^»  Eng.  R. 
Cas.  410,  57  Mick.  42,  23  A^.  W.  Rep.^^S-  -^^• 
Louis  V.  Gleason,  89  Mo.  67,  14  S.  W.  Rep 
768.   St.  Louis  V.  Gleason,  93  Mo.  33,  8  S.  W. 

*  See  also  unfe,  8i». 

t  See  also  ante,  40,  88. 


Rep.  348.  Dargan  v.  Carolina  C.  R.  Co.,  57 
Am.  &•  Eng.  R.  Cas.  536,  113  A''.  Car.  596, 
lb  S.  E.  Rep.  653.  Orcgonian  R.  Co.  v.  /////, 
9  Oreg.  377.— Quoting  \l^\s  v.  Pacific  R. 
Co.,  51  Mo.  203;  Gear?-'.  I)ut)uquc  &  S.  C. 
R.  Co.,  20  Iowa  t)ZT.— Philadelphia  6-  A".  R. 
Co.  V.  Lawrence,  10  Phila.  {/'a.)  604.  Lewis 
V.  St.  Paul,  M.  &^  M.  R.  Co. ,  {S.  Dak.)  57 
Am.  (S^  Eng.  R.  Cas.  612,  58  ^V.  W.  Rep.  580. 
Galveston,  H.  &*  S.  A,  R.  Co.  v.  Mud  Creek, 
/.  A.  <S-  ilL  Co.,  I  Tex.  App.  {Civ.  Cas.)  169. 
Charleston  &^  S.  Bridge  Co.  v.  Comstock,  36 
W.  Va.  263,  15  S.  E.  Rep.  69. 

In  such  proceedings  extreme  accuracy  is 
essential  to  preserve  the  rights  of  all  the 
parties.  In  re  New  York  C.  <S-»  H.  R.  R. 
Co.,  70  N.  Y.  191,  18  Am.  Ry.  Rep.  395. 

Any  material  departure  from  the  statutory 
mode  will  be  fatal.  Chicago  <S>»  A^.  W.  R. 
Co.  V.  Gait,  44  Am.  6~>  Eng.  R.  Cas.  43,  133 
///.  657,  24  A^.  E.  Rep.  674.  23  A^.  E.  Rep. 
425. 

In  order  to  hold  land  condemned  for  a 
right  of  way,  it  must  appear  that  all  the  re- 
quirements of  the  charter  of  the  railroad 
have  been  complied  with.  Mobley  v.  Breed, 
48  Ga.  44. 

The  sheriff's  return  must  show  that  all  the 
requisitions  of  the  statute  have  been  com- 
plied with.  Harper  v.  Lexington  &*  O.  R. 
Co.,  2  Dana  {K'y.)  227. — NoT  followed  in 
Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W.  & 
K.  R.  Co.,  lo  Am.  &  Eng.  R.  Cas.  444,  17 
W.  Va.  812.  Quoted  in  Wilson  v.  Balti- 
more &  P.  R.  Co.,  5  Del.  Ch.  524;  Tracy  v. 
Elizabethtown,  L.  &  B.  S.  R.  Co.,  14  Am.  & 
Eng.  R.  Cas.  407,  80  Ky.  259. 

An  assessment  of  damages  in  proceedings 
to  condemn  lands  is  void  if  the  land  is  not 
lawfully  condemned.  Detroit,  M.  &^  T.  R. 
Co.  v.  Detroit,  49  Mich.  47,  12  JV.  W.  Rep. 
904. 

By  conforming  to  the  provisions  of  the 
statutes,  corporations  may  acquire  a  title  in 
fee  to  lands  necessary  for  tlieir  purposes 
against  the  will  of  the  owners.  But  corpo- 
rations must  conform  to  such  provisions  be- 
fore they  can  acquire  any  title  or  rights 
thereto.  A  fair  construction  of  those  laws 
will  require  a  chronological  fulfilment  of 
their  provisions.  In  re  New  York  &•  B.  R. 
Co.,  62  Barb.  {N.  Y.)  85, 

2!tO.  Substantial  compliance  with 
statute  sufticient.— When  the  law  con- 
cerning condemnation  of  lands  for  railroads 
is  substantially  complied  with,  and  a  suffi- 
cient certainty  is  used  to  prevent  surprise, 
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or  so  much  as  not  to  nMolead,  it  is  all  that 
the  law  requires.  Qui/icj',  M.  &*  P.  /?.  Co. 
V.  AV/Aj^^i,',  54  A/i>.  334,  12  /l»i.  Ay,  I\ep.  3S2. 
— Imji.i.owkd  in  Missouri  Fac.  R.  Co.  v. 
Carter,  85  Mo.  ^\%.  — Charleston  &*  S.  Uridine 
Co.  V.  Com  stock,  36  W.  \'a.  263,  i  5  S.  E,  AV/>, 
69. 

237.  Tliiio  to  institute  procciMl- 
iiiyjs— Ijiiiiitatioii.s.* — A  claim  for  dam- 
aL;cs  for  land  taken  by  a  railroad  company  is 
barred  under  the  ^lissouri  statute  if  not 
made  within  ten  years  after  the  company 
took  possession  ;  and  the  same  rule  apjilies 
where  the  claim  is  based  on  a  judgment  in 
condemnation  proceedings  had  mf)re  than 
ten  years  before.  Blair  v.  St.  Louis,  If.  &^ 
K.  R,  Co.,  24  Fed.  Rep.  539. 

Tiie  general  statutory  proceeding  to  as- 
sess damages  for  property  taken,  injured,  or 
destroyed  in  the  exercise  of  the  right  of 
eminent  domain  is  not  within  the  purview 
of  ihc  Pa.  genera!  statute  of  limitations  of 
March  27,  1713;  and  this  is  so  although 
bond  has  been  given  and  approved  and  the 
corporation  has  lawfully  taken  possession 
more  than  six  years  prior  to  the  institution 
of  the  proceedings.  Keller  v.  Harrishurg 
6^  P.  R.  Co.,  151  Pa.  St.  67,  25  Ail.  Rep.  84. 

2.  Jurisdiction. 

238.  In  general.— In  proceedings  for 
the  condemnation  of  land  for  public  use 
the  court  exercises  a  limited  and  statutory 
jurisdiction,  and  should  confine  the  issues 
to  matters  which  are  material  to  and  di- 
rectly connected  with  the  judgment  sought. 
California  Pac.  R.  Co.  v.  Central  Pac.  R. 
Co.,  47  Cal.  549,  7  Am.  Ry.  Rep.  536. 

The  courts  of  Illinois  which  are  author- 
ized to  entertain  petitions  for  the  exercise 
of  the  right  of  eminent  domain  are  clothed 
with  ample  power  to  prevent  any  abuses  of 
tlie  right.  C/ticago,  R.  I.  <S-  P.  R.  Co.  v. 
Chicago,  143  ///.  641,  32  A'.  E.  Rep.  178.— 
Applying  Smith  v.  Chicago  &  W.  I.  R.  Co., 
105  111.  511;  Chicago  &  E.  I.  R.  Co.  v. 
Wilise,  116  III.  449.  Revikwing  South 
Chicago  R.  Co.  v.  Dix,  109  111.  237. 

It  is  the  landowner's  absolute  right  not  to 
be  disturbed  in  his  freehold,  and  no  court 
has  the  right  to  divest  possession  in  ad- 
vance of  condemnation,  or  to  legalize  it. 
Grand  Rapids,  L.  ^S^•  1).  R.  Co.  v.  Chesebro, 

*  Action  under  Kansas  statute  for  unlawfully 
entering  lands  and  constructing  road,  limited  to 
two  years,  see  39  Am.  &  Eng.  R.  Cas.  64,  abstr. 


39  Am.  &>  Eng.  R.  Cas.  1 59,  74  Mich.  466, 
42  jV.  IV.  Rep.  66. 

The  proceedings  are  purely  statutory,  and 
the  powers  possessed  by  the  judge  at  cham- 
bers, or  by  the  court  in  appointing  commis- 
sioners, reviewing  and  setting  aside  their 
report,  and  appointing  new  commissioners, 
are  limited  and  prescribed  by  statute,  and 
can  only  be  exercised  in  the  nianner  pro- 
vided by  the  legislature.  Cray  v.  .SV.  Louis 
iS^  S.  E.  A\  Co.,  22  Am.  iS^  Eng.  R.  Cas.  106, 
Si  Mo.  126. 

When  the  power  to  condemn  is  vested  in 
one  tribunal  it  cannot  be  exercised  by  an- 
other, and  when  two  or  more  are  required 
to  act  conjointly,  less  than  the  wliole  num- 
ber cannot  condemn.  St.  Louis  v.  Cleason, 
93  Mo.  33.  8  .S-.  IV.  Rep.  348. 

The  commissioners  first  duly  appointed, 
under  the  N.  Y.  General  Railroad  Act  of 
1850,  §  22,  to  examine  a  proposed  route, 
have  exclusive  jurisdiction  to  examine  and 
determine  in  respect  to  all  objections  to  the 
proposed  location  ;  and  that  determination 
is  final  upon  all  questions  relating  thereto. 
In  re  Long  Island  R.  Co.,  45  N.  Y.  364. 

The  twenty-second  section  does  not,  in 
terms,  declare  that  the  commissioners,  ap- 
pointed in  pursuance  of  it,  shall  have  juris- 
diction of  the  entire  subject  of  the  location 
of  the  route  through  the  county  in  which 
the  land  of  the  person  applying  for  their 
appointment  is  situated,  but  such  is  the 
true  intent  and  construction  of  the  act.  In 
re  Long  Island  R.  G;.,  45  A^.  Y.  364. — Fol- 
lowed IN  People  ex  rel.  v.  Tubbs,  49  N. 
Y.  356. 

Tlie  question  of  forfeiture  cannot  be  tried 
in  a  proceeding  to  condemn  land.  Oregon 
Cascade  R.  Co.  v.  Baily,  3  Or  eg.  164,  7  Am. 
Ry.  Rep.  416. 

Where  a  railroad  company  enters  upon 
land  without  having  acquired  the  right  to 
do  so,  and  the  owner  sues  in  the  district 
court  for  use  and  occupation,  the  court  has 
no  jurisdiction  to  award  damages  as  in  a 
condemnation  proceeding,  since,  by  statute, 
the  jurisdiction  of  such  proceedings  is  lim- 
ited to  the  county  court.  Galveston  Wharf 
Co.  v.  Gulf,  C  <S-  5.  F.  R.  Co.,  36  Am.  <^ 
Eng.  R.  Cas.  668,  72  Tex.  454,  10  S.  IV.  Rep. 

537- 

An  entry  for  the  purpose  of  continuing 
an  unlawful  appropriation  or  taking  was 
enjoined.  Subsequently  the  injunction  was 
dissolved  upon  the  corporation  obtaining  a 
bond  approved  by  the  judge  under  which 
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the  value  of  the  property  to  be  taken  was 
secured  to  be  paid  after  appraisement  to 
the  hindowncr.  Held,  in  tlie  absence  of 
legislation  giving  such  right  to  the  corpo- 
ration, that  the  court  had  no  power  to  au- 
tiiorize  a  compulsory  purchase  by  it  or  to 
prescribe  a  mutliod  of  condemnation,  or  fix 
a  compensaticjn,  just  or  unjust;  that  thcbc 
were  legislative  "  functions,"  wliich  no  part 
ol  the  judicial  department  of  the  govern- 
ment could  exercise  unless  the  power  so  to 
do  was  "  expressly  provided  for  by  the  con- 
stitution." Moody  V.  Jacksonville,  T.  ^r' K. 
ir.  A'.  Co.,  14  Af/i.  &^  Eiig.  A".  Cas.  53,  20 
Flit.  597. — DiSTiMGUiSHED  IN  State  V.  Ba- 
ker, 17  Am.  &  Eng.  R.  Cas.  15,  20  Fla.  616. 

Where  it  was  agreed  that  issues  raised 
upon  the  petition  and  answer  should  be 
transferred  to  the  civil  issue  docket  for 
trial  —  held,  that  whatever  irregularities 
tiiere  may  have  been  in  the  conduct  of  the 
cause  were  cured,  and  the  court  had  juris- 
diction to  proceed  with  and  finally  deter- 
mine it.  Click  v.  U^estern  JV.  C.  /i'.  Co.,  98 
iV.  Car.  390,  4  S.  E.  Rep.  183. 

230.  As  (Impendent  u|)oii  amount. 
—  In  condemnation  proceedings  under  the 
Colorado  statute,  in  the  county  courts,  such 
courts  are  witliout  jurisdiction  where  the 
amount  of  the  award  is  in  excess  of  $2000. 
Denver  &*  R.  G.  R.  Co.  v.  Otis,  25  Am.  &* 
Eng.  R.  Cas.  232,  7  Colo.  198,  2  Pac.  Rep. 
925.— Following  Denver.  W.  &  P.  R.  Co. 
V.  Church,  7  Colo.  143. — Denver  City  I.  &- 
IV.  Co.  v.  Middaiigh,  12  Colo.  434,  21  Pac, 
Rep.  565. 

240.  The  proper  county— Venue. — 
Proceedings  to  condemn  land  for  railroad 
purposes  must  be  brought  in  the  county 
wliere  the  land  lies.  Missouri  Pac.  R.  Co. 
v.  Carter,  28  Am.  6^  Eng.  R.  Cas.  249,  85 
Jl/o.  448.— Following  Quincy,  M.  &  P.  R. 
Co.  V.  Kellogg,  54  Mo.  334. — Applied  in 
St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Lewright, 
113  Mo.  660. — California  Southern  R.  Co.  v. 
Southern  Pac.  R.  Co.,  65  Cal.  409,  4  Pac. 
Rep.  388.— Following  California  Southern 
R.  Co.  71.  Southern  Pac.  R.  Co.,  65  Cal.  293. 

241.  Judji^e  out  of  court. — Condem- 
nation proceedings  under  N.  Y.  Code  Civ. 
Pro.,  §§  3360,  3367,  must  be  by  the  court, 
and  not  by  the  judge  out  of  the  court.  In 
re  Broadway  -S^  S.  A.  R.  Co.,  73  Hun  7,  57 
N.  V.  S.  R.  100. 

A  district  judge  in  Idaho  has  no  jurisdic- 
tion to  hear  a  proceeding  for  the  condem- 
nation of  lands,  or  to  enter  judgment  or 


decree  therein,  under  the  statute  at  cham- 
bers. Washington  &•  I.  R.  Co.  v.  dvur 
d'Alcne  R.  &*  N.  Co.,  2  Jdahoggi,  28  J'ac. 
Rep.  394. 

Tile  proceeding  is  a  special  one,  not  com- 
ii  g  within  the  ordinary  powers  of  a  judge 
.IS  such,  but  to  be  exercised  by  him  under 
the  statute.  The  presumptions,  therefore, 
that  are  indulged  in  favor  of  the  jurisdic- 
tion of  supericjr  courts  do  not  apply  to  such 
proceedings  of  the  judge  to  condemn  prop- 
erty under  the  statute.  The  jurisdiction  of 
the  judge  to  act  must  therefore  be  afTirma- 
tivcly  siiown  by  a  proper  petition  stating 
the  jurisdictional  facts.  Lerais  v.  St.  /\iul, 
M.  &^M.  R.  Co.,  {S.Dal:)  57  Am.  Sr^Eng.  R. 
Cas.  612,  58  A^.  IV.  Rep.  580. 

242.  Term  of  court— Vacation.— A 
proceeding  to  condemn  land  for  public  use, 
whether  instituted  in  term  time  or  in  vaca- 
tion, is  a  judicial  one,  and  the  judge  before 
whom  it  is  had  has  the  same  powers  in 
either  case,  and  may  grant  new  trials.  The 
circuit  and  county  courts  are  always  open 
for  such  proceedings,  and  their  judicial 
powers  in  respect  tc  them  are  the  same  in 
vacation  as  in  term  time.  Centralia  Sf  C. 
R.  Co.  V.  Rixman,  30  A/n.  &•  Eng.  R.  Cas. 
336,  121  ///.  214,  12  A';  P:.  Rep.  685,  10  IVest. 
Rep.  600. 

Where  no  hearing  of  a  petition  for  the 
condemnation  of  land  was  applied  for  or 
fixed  for  a  day  in  vacation,  but  the  cause 
was  commenced  for  the  March  term  of  the 
county  court,  and  regularly  continued  to 
the  April  term,  and  process  served  for  tiiat 
term — held,  that  the  court  had  jurisdiction 
to  try  the  case  at  the  last-named  term.  De 
Buolv.  Freeport  &•  M.  R.  R.  Co.,  1 1 1  ///.  499. 

A  suit  for  the  expropriation  of  property 
caimot  be  tried  in  vacation,  but  only  at  a 
term  of  the  court.  Baltimore  &»  O.  Tel.  Co. 
V.  Louisiana  Western  R.  Co.,  39  La.  Ann. 
659,  2  So.  Rep.  67. 

243.  Jurisdictional  facts  must 
appear  on  face  of  tlie  record.*  — 
Wherever,  by  summary  proceedings,  it  is 
attempted  to  divest  the  owner  of  his  prop- 
erty, the  record  must  affirmatively  show 
that  the  conditions  precedent  to  the  ex- 
ercise of  such  extraordinary  powers  have 
been  fully  complied  with.  Kansas  City,  St. 
J.  Of  C.  B.  R.  Co.  V.  Campbell,  62  Mo.  585. 

Every  matter  necessary  to  confer  juris- 

*  Averments  necessary  to  give  jurisdiction, 
see  57  Am.  &  Eng.  R.  Cas.  676,  alntr. 
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diction  must  appear  upon  the  face  of  the 
procL'cdiiif^s,  otiierwise  they  will  be  void. 
S/.  Louis,  K.  C  &•  C.  K.  Co.  v.  Lewrt'i:;/!/, 
1 13  Mo.  660,  21  S.  H'.  Rep.  210.— Al'i'LYiNO 
Ciiicaj^o,  K.  I.  &  1*.  \\.  Co.  V.  Younj^,  96  Mo. 
39;  Kansas  City,  St.  J.  &  C.  H.  K.  Co.  v. 
Cani|)bc'll,62  Mo.  585 ;  Missouri  Pac.  K.Co. 
T'.  Carter,  85  Mo.  448 ;  Kansas  City,  C.  &  S. 
K.  Co.  %'.  Story,  96  Mo.  611;  Cory  v.  Chi- 
cago, H.  &  K.  C.  K.  Co.,  100  Mo.  282.— 67//- 
cago.  R.  I.  <S-»  P.  R.  Co.  v.  I  'oiing,  96  Mo.  39, 
IS  IVest.  Rep.  87,  8  .V.  W.  Rep.  776. 

244.  KliVc't  of  prior  oeciipniicy  or 
coiLstriK-tioii  ol"  road. — The  fact  that  a 
railroad  company  is  in  possession  when  con- 
demnation proceedings  are  sought  to  be  in- 
stituted will  not  of  itself  bar  the  jurisdic- 
tion. Grand  Rapids,  L.  i5^  D.  R.  Co.  v. 
Chesebro,  39  Am.  (5-  Eng.  R.  Cas.  159,  74 
Mic/i.  466.  42  A^.  IV.  Rep.  66. 

A  company  may  institute  proceedings, 
under  the  N.  Y.  General  Railroad  Act,  to 
condemn  land  after  its  road  has  been  con- 
structed. In  re  Metropolitan  El.  R.  Co.,  12 
N.  V.  Supp.  502. 

245.  Itccording  or  filing.  —  Subse- 
quent to  condemnation  proceedings  taken 
aj;ainst  the  owner  of  a  tract  of  land  through 
which  a  railway  was  surveyed  the  land  was 
sold.  At  the  date  of  sale  the  condemnation 
proceedings  had  not  been  recorded  in  the 
county  in  which  the  land  was  situated.  In 
litigation  with  the  railway  company  the 
pui chaser  had  the  right  to  submit  the  issue 
of  hona-fide  purchaser.  This,  if  proved, 
would  defeat  the  proceeding.  Parker  v. 
Ft.  Worth  &*  D.  C.  R.  Co.,  51  Am.  &>  Ettg. 
R.  Cas.  643.  84  Tex.  333,  196'.  W.  Rep.  518. 

The  delivery  of  the  certificate  of  incor- 
poration of  a  company,  or  of  a  copy  thereof 
properly  certified,  to  the  clerk  of  the  county 
court  for  record  in  the  county  in  which  the 
principal  office  or  place  of  business  of  such 
company  is,  is  not  a  condition  precedent  to 
the  proper  and  lawful  exercise  of  the  right 
to  condemn.  Wheeling,  B.  &^  T.  R.  Co.  v. 
Camden  Con.  Oil  Co.,  47  Am.&*Eng.R.  Cas. 
27,  35  W.  Va.  205,  13  .S.  E.  Rep.  369. 

24«.  Concurrent  jurisdiction  — 
Questionin;;  jurisdiction.— In  Indiana 
the  circuit  court  and  courts  of  common 
pleas  have  concurrent  jurisdiction  in  ac- 
tions for  the  assessment  of  damage?  for 
lands  taken  by  railroad,  companies;  and 
where  proceedings  for  such  purposes  have 
been  commenced  in  one  of  said  courts,  and 
appraisers  appointed  thereby,  and  an  award 


made  and  returned  by  them,  the  other  court 
cannot  then  deprive  it  of  jurisdiction. 
Hughes  S.Lake  Erie  &^  P.  R.  Co.,  21  Ind. 

Under  the  Mass.  Act  of  1S73,  ch.  261, 
providing  that  in  all  cases  in  which  it  is 
provided  by  law  that  a  sheriff's  jury  maybe 
had  for  any  purpose,  application  for  a  jury 
may  be  made  by  petition  to  the  superior 
court,  the  court  to  which  afipiication  is  fii  >t 
duly  made  acquires  exclusive  jurisdiction 
of  the  matter.  Miller  v.  liar nst able  County 
Coin'rs,  119  Mass.  485. 

Irregularities  in  taking  the  inquisition  of 
condemnation,  inadequacy  of  the  damages 
assessed,  and  all  such  questions,  can  only 
arise  and  be  decided  by  the  tribunal  to 
which  the  inquisition  is  required  to  be  re- 
turned for  ratification  or  rejection.  A  court 
of  equity  can  properly  exercise  no  jurisdic- 
tion over  such  questions.  New  Central 
Coal  Co.  V.  C'orge's  Creek  C,  &>  /.  Co.,  37 
Md.  537. 

The  question  as  to  the  jurisdiction  of  the 
court  may  be  raised  at  any  time  and  by  any 
party.  Kansas  City,  St.  J.  &*  C.  B.  R.  Co. 
V.  Campbell,  6:  Mo.  585. 

247.  Pro'oate  courts.- -In  Alabama, 
neither  §  9  of  art.  VI  of  the  constitution 
nor  other  portions  of  tnat  instrument  in- 
hibit the  legislature  from  conferring  upon 
the  probate  court  jurisdiction  ot  proceed- 
ings to  condemn  private  property  for  "  pub- 
lic use."  Ne^u  Orleans,  M.  &*  T.  R.  Co.  v. 
Southern  &•  A.  Tel.  Co.,  53  Ala.  211,13  ■^/'"• 
Ry.Rep.  135. 

The  probate  court  has  jurisdiction  to 
condemn  that  part  of  the  right  of  way  of  a 
railroad  which  is  not  in  actual  use;  and  a;i 
injunction  restraining  the  occupation  by 
one  company  of  the  right  of  way  of  another 
will  not  be  granted,  when  it  appears  that 
the  roadbed  or  track  of  the  latter  is  not  in- 
terfered with.  Mobile  (S>»  G.  R.  Co.  v.  Ala- 
bama Midland  R.  Co.,  39  Am.  Sf*  Eng.  R. 
Cas.  117,87  Ala.  520,6  .S'tj.  AV/.  407.— Quot- 
ing Anniston  &C.  R.  Co.  7/.  Jacksonville,  G. 
&  A.  R.  Co.,  82  Ala.  297  ;  East  &  VV.  R.  Co. 
V.  East  Tenn.,  V.  &  G.  R.  Co.,  75  Ala.  275. 

The  probate  court  has  no  jurisdiction  un- 
der Mich.  How.  St,  §  3340,  to  authorize  a 
company,  after  unsuccessful  condemnation 
proceedings  in  said  court,  to  continue  in 
po=reSkJon  of  the  property,  and,  if  not  in 
pf  ssession,  to  take  possession  and  use  the 
same  until  the  final  conclusion  of  the  new 
proceedings  authorized  by  said  section,  and 
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to  tluit  end  to  stay  proceedings  in  other 
courts  on  tiling  security,  etc.  Detroit,  I..&^ 
N.  A'.  Co.  V.  Probate  J  tilt j^c,  28  Am.  Sr^  AV/j^'. 
K.  Ciis.  285,  63  Mu/t.  676,  30  X.  W.  Rep. 
598. 

Assuming  authority  in  tiie  probate  court 
to  appoint  tiie  cotniiiissioners  (jr  jury  of  ap- 
praisal in  concleninaiion  proceedings,  it 
does  not  follow  that  such  jurisdiction  ex- 
tends to  anytliing  to  be  done  collaterally  or 
outside  of  the  inquest,  whereby  the  power 
of  the  court  is  to  be  exercised  directly  on 
the  rights  of  the  parties.  Detroit.  L.  &>  N. 
R.  Co.  V.  ProhiXte  Judi^e,  28  Am.  ^  Eitg.  K. 
Cas.  285.  63  Midi.  67(5,  30  N.   IV.  Rep.  598. 

The  apj)ointnient  of  the  commissioners 
or  jury  of  appraisal  is  a  proceeding  of  a 
mixed  character,  involving  no  strictly  judi- 
cial powers  in  the  court  itself,  which,  al- 
though declared  a  court  of  record,  is  never- 
theless an  inferior  court,  and  its  proceedings 
subject  to  review  on  litigated  questions.  It 
has  no  power  to  stay  proceedings  in  any 
court  in  the  state  where  parties  might  liti- 
gate the  trespass  committed  by  the  railroad 
company,  and  the  legislature  can  confer  no 
such  power  upon  it.  Detroit,  L.  <S^  N.  R. 
Co.  V.  Probate  Judi^c,  28  Am,  &•  Eng.  R.  Cas. 
285,  63  Mic/i.  676,  30  N.  IV.  Rep.  598. 

The  probate  court,  under  the  Ohio  Act  of 
April  30,  1852,  to  provide  for  compensation 
to  owners  of  property  taken  for  use  of  cor- 
porations, has  a  special  and  limited  juris- 
diction, to  be  exercised  in  the  cases,  and  in 
the  mode  prescribed  in  the  act ;  and  that 
court  cannot,  under  an  order  of  the  court 
of  common  pleas,  and  to  carry  into  effect 
that  order,  take  jurisdiction  of  a  case,  or 
proceed  in  a  mode  not  authorized  by  the 
act.  Dayton  (S>»  W.  R.  Co.  v.  Marshall,  1 1 
Ohio  St.  497. 

248.  Superior  court. — In  Maryland, 
the  superior  court,  and  the  circuit  courts 
for  the  counties,  as  courts  of  law,  have 
special  and  exclusive  jurisdiction  to  hear 
and  determine  all  questions  arising  upon  an 
application  to  confirm  or  set  aside  an  in- 
quisition for  the  condemnation  of  land  for 
the  use  of  a  railroad.  Western  Md.  R.  Co. 
V.  Patterson,  37  i)[d.  125. — Distinguish- 
ing Holland  v.  Mayor,  etc.,  of  Baltimore, 
II  Md.  197;  Western  Md.  R.  Co.  v. 
Owings,  15  Md.  199;  Mayor,  etc.,  of  Bal- 
timore V.  Gill,  31  Md.  395  ;  Mayor,  etc., 
of  Frederick  v.  Groshon,  30  Md.  436. — 
Quoted  in  Cumberland  &  P.  R.  Co.  v. 
Pennsylvania  R.  Co.,  10  Am.  &    Eng.   R. 


Cas.  357,  57  Md.  267.  Reviewed  in  Balti- 
more Belt  R.  Co.  V.  Baitzell,  75  Md.  94. 

The  charter  of  a  railroad  company  pro- 
vided that  it  might  condemn  land  by  a 
proceeding  commenced  before  a  court  of 
record  having  common  law  jurisdiction. 
Held,  that  the  clerk  of  a  N.  Car.  superior 
court  lias  jurisdiction  of  sucli  proceedings. 
Durham  <5~»  A'.  A'.  ('0.  v.  Rielimoiid  &^  1). 
R.  Co.,  i,i,  Am.  &^  Eiii^.  R.  Cas.  168,  106  A'. 
Car.  16,  10  .S'.  E.  Rep.  1041 

240.  County  couvis.— Since  the  pas- 
sage of  the  Illinois  Act  of  1849,  establishing 
county  courts  and  abolishing  courts  held  by 
county  commissioners,  the  duty  formerly 
imposed  upon  the  latter  court  as  to  con- 
demnation proceedings  vests  in  the  judges  of 
the  county  ourt.  The  provision  regarding 
the  senior  county  commissioner,  who  was 
to  appoint  commissioners  in  the  absence  of 
the  circuit  judge,  is  to  be  understood  to  ap- 
ply to  the  county  judge;  but  such  county 
judge  cannot  act  unless  the  circuit  judge  is 
absent,    Shute  v.  Chicago  &•  M.  R.  Co.,  26 

///.  436. 

The  county  court  has  no  jurisdiction  to 
determine  whether  or  not  the  petitioner  is 
a  bona-fide  corporation  within  the  meaning 
and  spirit  of  the  law.  That  can  be  done 
only  on  quo  warranto.  Bro^vn  v.  Calumet 
River  R.  Co.,  125  ///.  600, 15  West.  Rep.  556, 
18  A^.  E.  Rep.  283;  affirming  37  III.  App. 
113. — Distinguishing  South  Chicago  R. 
Co.  V.  Dix,  109  111.  237 ;  Chicago  &  E.  I.  R, 
Co.  V.  Wiltse,  116  111.  449. 

The  N.  Y.  Act  of  1847,  p.  504,  amending 
the  charter  of  the  Lockport  &  N.  F,  R.  Co., 
authorizes  the  company  to  apply  to  any 
court  of  record  of  the  county  where  the 
land  is  situate  for  condemnation  proceed- 
ings ;  and  it  is  therefore  not  necessary  to 
apply  to  the  supreme  court  according  to 
the  general  railroad  act.  Mosier  v.  Hilton, 
IS  Parb.  {N.  Y.)  657. 

The  general  statute  relating  to  corpora- 
tions (Va.  Code  1873,  ch.  56)  confers  no 
jurisdiction  on  a  county  court  to  take  or 
appropriate  land  or  other  property  of  indi- 
viduals or  corporations  for  a  railroad  com- 
pany. Its  only  jurisdiction  in  such  a  case 
is  to  appoint  commissioners  to  ascertain  and 
report  what  compensation  and  damages  the 
owner  of  the  property  is  entitled  to  receive, 
where  he  and  the  company  cannot  agree 
upon  the  question,  and  to  determine  what 
shall  be  a  just  compensation  ;  upon  the  pay- 
ment of  which  the  statute  vests  the  fee  sim- 
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pie  title  of  the  property  in  the  company. 
yUexandria  G^  F.  K.  Co.  v.  Alexandria  ^S^> 
W.  R.  Co.,  \o  Am.  &■»  En^.  A'.  Cas.  23,  75 
Va.  780. 

250.  Circuit  courts. — Proceedings  for 
the  condemnation  of  land  for  railroad  and 
canai  purposes,  under  the  Fla.  Act  of  Feb- 
ruary 12,  18S5,  as  amended  by  that  of  June 
8,  1887,  chapters  3505,  3712,  are  in  the  cir- 
cuit court  in  the  exercise  of  its  judicial 
powers,  as  a  court  of  chancery,  and  not  be- 
fore the  circuit  judge  as  a  commissioner,  or 
special  tribunal,  or  as  distinct  from  the 
court.  Jacksonville,  T.  ^^  K.  ]F.  A\  Co.  v. 
Ailains,  29  Fla.  260,  11  So.  Rep.  169;  former 
appeal  28  J-la.  631. 

In  Indiana  the  right  of  way  of  a  ri'ilroad 
company  is  such  an  interest  in  real  estate 
as  to  be  beyond  the  jurisdiction  of  the  court 
of  common  pleas,  under  2  Ind.  Rev.  St.  18. 
Cincinnati,  U.  &>  Ft.  W.  R.  Co.  v.  Sipe,  1 1 
Iml.  67. 

The  circuit  court  in  Missouri  has  power 
to  hear  and  determine  petitions  in  condem- 
nation proceedings;  and  while  that  juris- 
diction is  statutory  and  limited,  the  law  pro- 
vides ample  means  to  prevent  its  erroneous 
exercise,  as  it  is  settled  that  appeals  lie  from 
its  judgments  in  such  proceedings.  State 
ex  rel.  v.  Seay,  23  Mo.  App.  623. 

Tlie  provisions  in  chapter  88  of  the  W.  Va. 
Acts  of  1872-73,  in  reference  to  the  manner 
in  which  lands  shall  be  condemned  by  rail- 
road companies,  is  not  repealed  nor  abro- 
gated by  chapter  114  of  the  Acts  of  1875, 
and  the  amendatory  Act  of  1879,  chapter  8, 
and  therefore  the  circuit  court  has  no  juris- 
diction in  a  case  where  a  railroad  company 
seeks  to  condemn  lands,  the  jurisdiction  in 
such  cases  being  confined  to  a  county  court. 
Chesapeake  &»  0.  R.  Co.  v.  Hoard,  16  W. 
Fa.  270.— Quoting  and  following  Ches- 
apcal<e  &  O.  R.  Co.  v.  Patton,  9  W.  Va.  648. 

In  Wisconsin  a  petition  for  the  condem- 
nation of  land  occupied  by  a  railroad  was 
addressed  to  the  circuit  judge,  and  the  rail- 
road company  having  answered  denying  the 
title  of  the  petitioner,  the  parties  appeared 
in  court,  pursuant  to  stipulation,  and  the 
petitioner  voluntarily  undertook  to  prove 
his  title,  //eld,  that  the  court  had  jurisdic- 
tion, on  such  hearing,  and  without  appoint- 
ing commissioners,  to  determine  whether 
the  petitioner  was  entitled  to  have  the  land 
condemned.  IValtoti  v.  Green  Bay,  IV.  &* 
St.  P.  R.  Co.,  70  Wis.  414,  36  N.'W,  /^cp. 


251.  District  courts.  —  A  district 
court  has  the  power  to  ascertain  and  deter- 
mine whether  a  condemnation  had  been 
made  of  the  right  of  way.  The  district 
court,  however,  could  not,  if  objected  to, 
condemn  the  land  in  favor  of  the  railway 
company  in  a  proceeding  to  try  the  title  to 
the  land.  Ackerman  v.  Huff,  36  Am.  &> 
Eng.  A\  Cas.  589,  71  Tex.  317,  9  S.  IV.  Rep. 
236. 

Prior  to  the  act  approved  March  19, 1S89, 
district  courts  of  Texas  had  no  jurisdiction 
to  condemn  private  property  for  the  right 
of  way  or  in  fee  in  favor  of  a  railway  com- 
pany. Galveston  Wharf  Co.  v.  Gulf,  C.  &* 
S.  F.  R.  Co.,  36  Am.  &-  Eng.  R.  Cas.  668,  72 
Tex.  454,  10  i'.  W.  /iep.  537.— Following 
Iiiternational  &  G.  N.  R.  Co.  v.  Benitos,  59 
Tex.  326;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Poin- 
dexter,  70  Tex.  98. 

252.  City  courts.— The  several  city 
courts  of  111.,  having  concurrent  jurisdiction 
with  the  circuit  courts  within  the  cities  in 
which  they  arc  established,  in  all  civil  cases 
except  appeals  from  justices  of  the  peace, 
have  jurisdiction  in  proceedings  under  the 
eminent  domain  law  arising  within  the  ter- 
ritorial limits  of  such  cities.  The  practice 
in  such  city  courts  is  the  same  as  in  circuit 
courts,  //ercules  /ron  Works  v.  Elgin,  J. 
&*  E.  R.  Co.,  141  /ll.  491, 30  N.E.  Rep.  1050. 

3.  Parties.* 
a.  General  Rules. 

253.  Parties  couiplaiuant,  grener- 
ally. —  Proceedings  in  condemnation  can 
only  be  instituted  under  the  particular  stat- 
utes which  warrant  them,  and  the  right  is 
limited  to  those  who  seek  to  take  the  prop- 
erty belonging  to  others.  Colorado  Midland 
/i.  Co.  V.  Ruedi,  2  Colo.  App.  202,  29  /'ac. 
/iep.  1034. 

Though  a  general  statute  requires  actions 
to  be  brought  in  the  name  of  the  real  party 
in  interest,  a  company  which  has  entered 
upon  land  and  begun  the  construction  of  its 
road  is  the  proper  party  to  institute  con- 
demnation proceedings,  although  it  has  sold 
its  ro.^d  before  it  instituted  them.  The  title 
to  the  land,  when  acquired,  will  enure  to  the 
benefit  of  the  company's  grantee.  The  stat- 
ute does  not  apply  to  such  proceedings. 
Cory  V.  Chicago,  B.  &•  K.  C.  A'.  Co.,  44  Am. 


*  See  also/w/,  424-447,  868-880. 
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<S^  Era^.  R.  Cits.  183,  100  Mo.  282,  13  S.  W. 
Rep.  346. 

Where  one  of  the  grounds  upon  which  it 
was  sought  to  enjoin  tiie  condemnation  of 
land  was  that  the  company  in  whose  name 
the  proceedings  were  conducted  liad  leased 
its  road  for  a  term  of  years  not  yet  expired 
—held,  "  that  tiie  proceedings  were  properly 
taken  in  the  name  of  such  company."  Deit- 
r/c/ts  V.  Lincoln  &>  N.  IV.  R.  Co.,  i^  A'ed. 
361,  13  A^,   IK  AV/.  624. 

VVIie.e  a  judgment,  purporting  to  be  for 
the  condemnation  of  the  right  of  way  for  a 
railway  company,  was  rendered  against  the 
company,  without  its  appearing  that  pro- 
ceedings were  instituted  by  the  company,  or 
that  it  was  a  party  to  them,  or  had  notice 
thereof,  or  was  served  with  summons— //^/(Z, 
that  such  judgment  was  without  jurisdiction 
and  void.  Junction  City  &•  Ft.  K.  R.  Co.  v. 
miver,  14  Am.  &>  Eng.  R.  Cas.  324,  27  A'an. 

741. 

t25-)t.  AVhcii  owner  iiinyiiiitinte  the 
l>i*oceiMlin$>'s. — The  Ark.  statute  (Mans. 
^'n-  i  5458).  regulating  the  proceedings, 
makes  no  provision  forthe  initiation  of  pro- 
ceedings by  the  landowner.  The  company 
alone  can  institute  the  proceedings,  and  if 
they  fail  to  do  so,  one  who  is  injured  by  the 
construction  of  their  road  has  his  remedy 
for  the  injury  by  action  c^^inst  the  com- 
pany. Beuionvill'  R.  Co.  v.  Baker,  45  Ark. 
252. — DisiiXGUisiiED  IN  Reichert  v.  St. 
Louis  &  S.  F.  K.  Co.,  51  Ark.  491. 

In  Indiana  a  proceeding  cannot  be  main- 
tained by  the  ow.:er,  under  i  Gav.  &  H.  509, 
jJ  15,  where  iiiere  has  not  been  an  instru- 
ment of  appropriation  filed  by  the  company, 
as  provided  in  said  section.  Indianapolis, 
n.  &'  IV.  R.  Co.  V.  Reed,  52  Ind.  357. 

In  Iowa  a  landowner  may  institute  pro- 
ceedings after  the  railroad  is  completed. 
HiNis  v.  Chicagj  iS-*  .*>■.  W.  R.  Co.,  39  /ou/a 
340,  9  y/w.  Ry.  Rep.  180. 

A  railroad  company  cannot  enjoin  ad 
quod  damnum  proceedings  on  the  ground 
that  tiie  landowner  conveyed  the  land  in 
question  to  another  company  w'lose  right 
I)laintilT  acquired  from  the  purchaser  at  a 
sale  in  proceedings  to  foreclose  a  mechanics' 
lien,  tliat  the  damages  iiad  been  paid  to 
defenc'ant,  and  that  his  claim  for  damages 
is  barred  by  the  statute  of  limitations,  these 
defenses  being  available  at  law  in  the  ad 
quod  damnum  |)roceedings.  Keokuk  &^  N. 
IV.  R.  Co.  V.  Dmnell,  38  .////.  &^  Eng.  R. 
Cas,  650,  77  Iowa  221,  42  A'.  IV.  Rep.  176. 


In  Kansas  proceedings  by  a  railway  com- 
pany to  obtain  a  rigiit  of  way  must  be  under 
the  state  statutes,  though  the  company  is 
organized  under  an  act  of  congress;  and 
the  state  statutes  do  not  authorize  a  land- 
owner to  institute  such  proceedings.  If  the 
company  takes  the  land  without  the  owner's 
consent,  the  latter  may  proceed  in  eject- 
ment or  trespass,  or  may  sue  for  use  and 
occupation,  or  by  injunction,  if  the  prcj- 
ceeding  be  instituted  in  proper  time.  Kan- 
sas Pac.  R.  Co.  V.  Strccter,  8  Kan.  133,  5 
Am.  Ry.  Rep.  109. 

255.  «T<»iii(loi*  of  parties  plaiiitifT'. 
— The  owner  of  an  estate  in  fee,  and  a  per- 
son to  whom  he  has  given  a  bond  for  a 
deed  on  the  fulfilment  of  certain  conditions, 
may  both  join  in  a  petition,  under  Mass. 
Rev.  St.  cli.  24,  §  48,  for  damages  to  such 
estate  caused  by  taking  it  for  a  railroad,  al- 
though the  condition  of  the  bond  is  not 
then  performed.  In  such  case  the  railroad 
company  cannot  object  that  the  damages 
are  awarded  in  a  gross  sum,  and  not  appor- 
tioned to  each  petitioner.  Prop'rs  of  Locks 
iS^  Canals  v.  A'usltua  i^  L.  R  Corp.,  10  Cus/i, 
{Mass.)  385.— FoLiowED  in  Rochette  v. 
Chicago,  M.  &  St.  P.  R.Co.,  17  Am.  &  Eng. 
R.  Cas.  192,  32  Minn.  201.  Quoted  in 
Pinkerton  v.  Boston  &  A.  R.  Co.,  109 
Mass.  527. 

Two  railroad  corporations,  authorized  by 
statute  jointly  or  severally  to  locate,  con- 
struct, and  maintain  a  railroad,  if  they  file 
a  joint  location,  are  jointly  liable  for  dam- 
ages. Grand  Junction  R.  i3>»  D.  Co.  v.  Mid- 
dlesex County  Coni'rs,  14  Gray  {Mass.)  553. 

Under  Mass.  Pub.  St.  ch.  49,  g  34,  which 
authorizes  two  or  more  persons  applj'ing 
to  the  county  commissioners  at  the  same 
time  for  damages  or  indemnity  to  join  in 
the  same  petition,  lot  owners  injurcfl  by  a 
street  railway  constructed  in  front  of  tlieir 
lots  may  join  in  one  petition.  Onset  St.  R. 
Co.  V.  Plymouth  County  Com'rs,  154  Mass. 
395,  28  N.  E.  Rep.  286. 

Where  several  lot  owners  so  join,  county 
commissioners  may  issue  separate  warrants 
of  dif.trcss  for  the  damages  awarded  to  such 
owners.  Onset  St.  R.  Co.  v.  Plymouth  County 
Com'rs,  154  Mass.  395,  28  A^  E.  Rep.  286. 

The  landlords  and  tenants  of  property 
taken  and  injured  by  a  railroad  may  unite 
in  a  proceeding  to  recover  damages  for 
such  taking  and  injury.  t  is  not  essential 
in  such  case  for  the  tenants  to  show  that 
they  hold  under  a  written  lease  for  a  term 
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certain  ;  it  is  sufficient  if  it  appear  that  tliey 
are  tenants  from  year  to  year  at  a  certain 
annual  rent.  Gets  v.  Philadelphia  &"  Jv.  A'. 
Co.,  105  J'a.  S/.  547. 

An  objection  tliat  parties  are  improperly 
joined  iis  plaintifis  should  be  made  when 
the  petiiion  for  tlie  appointment  of  viewers 
is  presented,  or,  at  the  very  latest,  when  the 
issue  is  framed  by  the  court.  Elirei  v. 
Sclmyllall  River  E.  S.  A\  Co.,  151  Pa.  St. 
1 58, '24  y///.  Ke/>.  1068. 

Iv  is  no  objection  to  the  regularity  of  the 
proceedin((s  thai  the  owner  of  the  leasehold 
condeinned  has  joined  his  partners  with 
him  as  parties  plaintilT.  Ehret  v.  Sehuyllcill 
River  E.  S.  R.  Co.,  151  Pa.  St.  158,  24  Atl. 
Rep.  1068. 

lioCJ.  Siib.stitiitiuii  of  new  peti- 
tiuiier. — Where  a  company  institutes  con- 
demnation proceedinjrs,  and  wiiile  they  are 
pending  consolidates  with  another  company, 
the  consolidated  company  may  be  substi- 
tuted as  plaintiff  and  the  proceedings  pros- 
ecuted to  a  termination  in  its  name  and  for 
its  benefit.  California  C.  R,  Co.  v.  Hooper, 
76  Cal.  404,  1 8  Pac.  Rep.  599. 

The  fact  that  a  receiver  of  a  corporation 
has  been  appointed  after  condemnation 
proceedini^s  had  been  instituted  does  not 
change  the  status  of  the  proceeding.  The 
proceeding  might  still,  no  doubt,  have  been 
prosecuted  by  the  receiver  in  tiie  name  of 
the  company,  and  the  addition  of  the  re- 
ceiver as  a  party  plaintiff  should  not  preju- 
dice or  affect  any  right  of  eitlier  party, 
nor  make  it  necessary  that  a  new  petition 
be  filed,  or  that  the  landowners  be  given 
the  right  to  file  an  answer,  which  they  had 
waived  under  the  original  petition,  without 
objection.  In  re  Rochester,  L.  &*  H.  R.  Co., 
26  N.  V.  S.  R.  753,  54  Hnn  634,  4  Silv.  Sup. 
C '/.  92,  7  A'.  V.  Sup/).  279. 

Ii57.  Necessary  parties  defeiidaiit.* 
— Under  a  statute  requiring  all  parties  inter- 
ested to  be  brought  in,  it  is  not  competent 
to  dismiss  as  to  a  portion  of  the  joint  own- 
ers and  proceed  as  to  the  others ;  a  partial 
condemnation  of  an  undivided  interest  can 
furnish  no  benefit  to  a  railroad  in  building 
its  track.  Grand  Rapids,  N.  &>  L.  S.  K. 
Co.  v.  Alley,  34  Mich.  18. 

A  proceeding  by  petition  under  the  char- 
ter of  the  Grand  Gulf  R.  &  R.  Co.  to  assess 
the  value  of  the  land  over  which  the  road 


*  Persons  entitled  to  become  parties,  see  note, 
5  Am.  &  Eno.  R.  Cas.  3S8. 


is  to  pass,  and  also  assess  the  damages,  so 
affects  the  interests  of  the  owner  as  to 
make  him  a  party  to  the  proceedings. 
Thompson  v.  Grand  Gulf  R.  <S»  B.  Co.,  4 
Miss.  240. 

Proceedings  to  condemn  lands  for  tl;ie 
use  of  a  corporation  do  not  involve  the 
question  of  title  to  the  land.  The  peti- 
tioners must  ascertain  the  true  owner  of 
land  they  wish  to  acquire  and  make  him  a 
party;  the  petition  assumes  his  title,  Gal- 
veston, H.  &'  S.  A.  R.  Co.  V.  Mud  Creek  I. 
A.  dr'  M.  Co.,  I  Tex.  App.  (Civ.  Cas.)  169. 

Where  there  are  adverse  or  conflicting 
claims  to  the  real  estate  proposed  to  be 
taken,  the  claimants  must  be  made  parties 
to  the  proceeding.  Charleston  &•  S.  Brids:;e 
Co.  V.  Comstock,  36  W.  Va.  263,  15  S.  E. 
Rep.  69. 

But  their  conflicting  claims  should  not 
be  litigated  until  after  the  condemnation 
proceeding  is  ended.  Charleston  &■*  S. 
Bridge  Co.  v,  Comstock,  36  IV.  Va.  263,  1 5 
S.  E.  Rep.  69. 

Where  land  has  been  appropriated  with- 
out the  consent  of  the  owner,  and  the  latter 
seeks  to  enjoin  the  company  until  his  dam- 
ages are  paid,  as  in  condemnation  proceed- 
ings, all  parties  interested  in  the  land,  or 
who  may  be  entitled  thereto,  such  as  the 
mortgagees  of  the  company,  should  be 
brouglit  before  the  court,  so  that  they  may 
be  bound  by  any  judgment  or  decree. 
Davis  V.  La  Crosse  &^  M.  R.  Co.,  12  Wis. 
16. 

In  a  proceeding  to  condemn  land  for 
right  of  way  under  a  special  statute  which 
passed  the  fee  in  the  land  taken  upon  pay- 
ment of  the  damages  assessed,  and  which 
required  the  court  to  render  jufigment  upon 
the  report  of  the  commissioners  in  case  no 
appeal  was  taken  from  their  assessment, 
both  parties  appealed  and  a  trial  was  had, 
and  the  company  procured  a  reversal  for 
error.  The  landowner  having  died,  the 
cause  was  redocketed  in  the  name  of  his 
administrator,  the  company's  appeal  dis- 
missed for  want  of  prosecution,  and  there- 
upon the  administrator  dismissed  the  ap- 
peal of  iiis  intestate,  electing  to  take  the 
damages  as  found  by  the  conmiissioners, 
which  had  been  deposited.  Held,  that  as 
the  fee  in  the  lands  descended  to  the  in- 
testate's heirs  at  law,  they  should  have  been 
made  parties,  so  as  to  conclude  them  by  the 
judgment,  and  for  the  error  in  not  making 
them   parties,  the  judgment  of    the   couit 
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should  be  reversed.    Peoria  ^^  R.  I.  R.  Co. 
V.  Rice,  75  ///.  329. 
258.     Unnecessary    or     improper 

parties. —The  owners  of  land  which  it  is 
not  proposed  to  take,  but  which  may  be  in- 
jured, are  not  projjcr  parties.  In  re  St. 
Paul  S^  N.  P.  R.  Co.,  22  ylm.  <S-  E/ig:  R. 
Cas.  94,  34  A/i/iu.  227,  25  A'.  W.  Rep.  345. 

Wliere  a  statute  only  provides  for  notice 
and  Compensation  "to  the  owner  or  owners  " 
of  the  land  taken,  it  is  not  necessary  to 
make  judgment  creditors  of  the  real  owner 
of  the  land  parties.  Such  persons  are  in  no 
sense  owners  of  the  land,  merely  having  a 
statutory  lien  on  it.  IVatson  v.  AVw  York 
C.  R.  Co.,  47  N.  Y.  157,  I  Am.  Ry.  Rep.  22  ; 
affirm ing  6  Abb.  Pr.  N.  i".  91,  Shehi.  159. 

Under  the  N.  Y.  General  Railroad  Act  of 
1850,  cli.  140,  ?  14,  providing  that  a  petition 
must  state  the  na.nes  and  residences  of  the 
parties  who  own  or  have  "an  estate  or  in- 
terest in  "  the  land  described,  and  requiring 
a  copy  of  the  petition,  with  notice,  to  be 
served  on  all  persons  "  whose  interests  are 
to  be  affected  by  the  proceedings,"  that 
class  of  rights  known  as  easements  is  in- 
cluded ;  but  the  owner  of  such  easement  is 
not  a  necessary  party,  where  the  petitioner's 
road  will  in  no  way  injure  or  interfere  with 
the  easement.  In  re  Niagara  Falls  &^  IV. 
R.  Co.,  15  A^.   1^  S.  R.  546,  48  Hun  616. 

In  proceedings  under  the  Pa.  lateral 
railroad  acts  it  is  not  essential,  though 
proper,  that  all  ov/ners  of  land  over  which 
the  proposed  railroad  is  to  pass  should  be 
named  in  the  petition  ;  and  if  a  mistake  be 
made  as  to  the  real  owners,  the  court  may 
direct  the  damages  assessed  by  the  viewers 
to  be  paid  to  the  proper  party  on  proof  of 
the  facts.     Roj'il  v.  Neglcy,  40  Pa.  St.  377. 

25J).  Joinder  of  parties  delcndaut. 
— In  a  proceeding  to  condemn  land  under 
the  eminent  domain  act,  where  the  land  to 
be  affected  by  it  belongs  to  two  or  more  as 
tenants  in  common,  it  is  not  essential  tothe 
jurisdiction  of  the  court  that  all  the  owners 
shall  be  brought  into  court,  but  the  court 
has  power  to  hear  and  determine  the  case 
as  to  those  before  it.  If  the  riglits  of  one, 
in  any  sense,  should  depend  upon  the  dis- 
position of  the  case  as  to  the  others,  then 
each  party  in  interest  would  have  the  right 
to  insist  on  .dl  the  parties  being  before  the 
court  before  proceeding  to  a  trial.  Bowman 
V.  Venice  &*  C.  R.  Co.,  14  Am.  &*  Eng.  R. 
Cas.  338,  102  ///.  459. 


One  who  is  neither  a  resident  of  the 
county  nor  of  the  judicial  circuit  cannot  be 
joined  in  the  proceeding.  Such  misjoinder, 
however,  could  only  cause  a  dismissal  as  to 
him,  and  would  not  authorize  the  court  to 
dismiss  the  whole  proceeding.  Missouri 
Pac.  R.  Co.  V.  Carter,  28  Am.  &^  Kng.  R. 
Cas.  249,  85  Mo.  44S.— Distinguish KD  in 
Missouri  Pac.  K.  Co.  v.  Wilson,  45  Mo. 
A  pp.  I. — (Juincy,  M.  <S^  P.  R.  Co.  v.  Kel- 
^"KM^'  54  ^"^^o.  334,  12  .liii.  Ry.  Rep.  382. 

Section  5,  ch.  66,  of  the  General  Statutes 
of  Missouri,  providing  that  in  proceedings 
to  condemn  land  for  railroad  purposes  "  any 
number  of  owners,  residents  in  the  same 
county  or  circuit,  may  be  joined  in  one 
petition,"  when  read  in  connection  with 
section  2  of  the  same  act,  authorizing  the 
inclusion  in  the  same  petition  of  residents, 
non-residents,  and  persons  unknown,  au- 
thorizes only  those  whose  interests  lie 
within  the  county  or  circuit  to  be  made 
parties  defendant.  Union  Depot  Co.  v. 
Frederick,  57  Am.  &'  Eng.  R.  Cas.  656,  117 
AIo.  138,21  S.  IV.  Rep.  1 1 18.— Overruling 
Missouri  Pac.  R.  Co.  v.  Carter,  28  Am.  & 
Eng.  R.  Cas.  249,  85  Mo.  448. — Missouri 
Pac.  R.  Co.  v.   Wilson,  45  Mo.  App.  i. 

Where  the  petition  enumerated  the  va  i- 
ous  owners  of  the  land,  and  such  owners 
voluntarily  came  in  and  made  themselves 
parties,  a  demurrer  by  the  defendant  com- 
pany that  there  was  a  defect  of  parties 
when  the  petition  was  first  filed  is  untenable. 
Hill\.  Glendon  &'  G.  M.  6^  M.  Co.,  113  A'. 
Car.  259,  18  .S".  E.  Rep.  171. 

Whether  several  distinct  landowners  may 
be  joined  in  one  proceeding  to  acquire  a 
right  of  way,  and  whether  persons  holding 
equitable  interests  should  be  served  with 
personal  notice  of  the  application,  are 
questions  merely  of  practice,  and  not  juris- 
dictional. Ex  parte  Bacot,  50  Am.  Sr'  Eng. 
R.  Cas.  597,  36  So.  Car.  125,  15  S.  E.  Rep. 
204. 

360.  Ktfect  of  non-joinder.— Where 
a  railroad  compiinv  seeks  to  appropriate 
private  property  to  its  own  use  for  the  pur- 
pose of  right  of  way,  by  condemnation  and 
appraisement,  all  persons  having  an  inter- 
est in  the  properly,  including  mortgagees, 
should  be  made  parties  to  the  proceeding 
by  proper  notice  ;  and  if  such  company  fail 
so  to  do,  and  pay  the  money  to  a  person  not 
entitled  thereto,  such  proceeding  and  pay- 
ment are  void  as  to  all  persons  not  parties 
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thereto.  Dodge  v.  Omaha  Sf  S.  IV.  A'.  Co. , 
28  /J;«.  (S^  Efig.  R.  Cas.  260,  20  Nel>.  276,  29 
A^.  Ji^.  R^/>.  936. 

A  proceeding  for  condemnation  is  strictly 
between  the  company  and  the  persons  who 
are  made  parties  to  it  Tlie  omission  of 
the  owner  of  any  estate  in  the  lands  or  part 
owner  of  tlie  fee,  or  the  holder  of  any  en- 
cumbrance, will  not  invalidate  the  proceed- 
ing as  against  such  persons  as  are  njadc 
parties.  The  consequence  will  only  be  that 
as  against  the  omitted  persons  the  con- 
demnation will  be  nugatory.  S/a/e  v.  Easton 
£->  A.  R.  Co..  36  JV.  /.  L.  iSi,  12  Am.  Ry. 
Rep.  417. —  Rkvieweo  in  State  (Morris  & 
E.  K.  Co.,  Pros.)  V.  Hudson  Tunnel  R.  Co., 
38  N.  J.  L.  548. 

2<J1.  I{i-iiii>-iii$jr  in  new  parties.— 
It  is  the  duty  of  courts  to  allow  amend- 
ments where  that  is  necessary  to  bring  all 
parties  before  the  court  who  may  have  an 
i merest  in  the  premises  sought  to  be  taken. 
l)Ut  when  the  case  is  called  for  trial,  the 
court  will  not  delay  the  hearing  for  the  pur- 
pose of  bringing  in  other  parties  noi  shown 
to  have  any  interest  in  the  premises. 
Amendments  are  not  allowed,  as  a  matter 
of  course,  on  the  eve  of  a  trial,  on  the  mo- 
tion of  a  party,  except  for  good  cause 
shown.  Chicago,  Sf.  L.  &'  W.  R.  Co.  v. 
Ga/fs,  30  Am.  &->  Eng.  R.  Cas.  268,  120  ///. 
86,  \\  N.  E.  Ri-p.  527. 

Under  the  Maine  statute  county  commis- 
sioners have  no  right  to  amend  their 
record  by  substituting  as  parties  persons 
not  embraced  in  the  petition.  Littlefieldv. 
Boston  &>  M.  R.  Co.,  65  Me.  248,  10  Am. 
Rj'.  Rep.  104. 

Where  an  application  is  made  and  pend- 
ing before  county  commissioners,  it  is  com- 
petent for  the  respondents,  if  there  are 
other  persons  interested  who  have  not 
joined  in  the  application,  to  cause  such 
persons  to  be  summoned  and  made  parties, 
before  a  warrant  for  a  jury  is  issued  ;  and  if 
the  respondents  neglect  to  do  so,  they  can- 
not object  before  the  jury,  or  afterwards, 
that  such  persons  were  not  previously 
made  patties.  Da'oidson  v.  Boston  &*  Jlf.  R. 
Co.,  3  Cush.  (Jlfdss.)  91. 

Under  the  N.  Y,  General  Railroad  Act  of 
1850,  ch.  140,  §  15,  as  amended  in  1854,  ch. 
282,  any  person  whose  estate  or  interest  in 
the  land  will  be  alTected  by  condemnation 
proceedings  may  object  thereto;  and  where 
such  party  is  not  made  an  original  defend- 
ant, hut  files  affidavits  showing /r/'wrt  facie 


that  he  is  interested  in  the  land,  it  is  error 
for  the  court  to  refuse  to  make  him  a  party, 
except  on  cond'ition  that  ht  will  agree  not 
to  question  the  regularity  of  the  proceed- 
ings or  the  right  of  the  company  to  main- 
tain them.  Jn  re  h'ciu  Yor/c,  L.  &•  W.  R. 
Co.,  26  Hun  {N.  Y.)  194. 

A  railway  company  was  proceeding  to  ac- 
quire title  to  several  parcels  of  real  estate 
for  the  purpose  of  its  road,  and  it  was  ob- 
jected that  the  persons  named  in  the  pe- 
titions as  the  owners  of  some  of  the  parcels 
were  dead,  and  that  as  to  other  parcels  only 
part  of  the  owners  had  been  served.  Held ; 
(i)  that  where  the  owners  were  dead,  the 
parcels  should  be  wliolly  omitted  from  the 
orders ;  (2)  but  that  as  to  the  cases  where 
only  part  of  the  owners  had  been  served, 
the  parcels  should  be  included,  and  the 
parties  not  served  afterward  brought  in  by 
amendment.  In  re  Metropolitan  El.  R.  Co., 
18  A'.  Y.  S.  R.   134,  2  N.   Y.  Snpfi.  278. 

203.  Curing;  delect  ot  narties.— 
It  is  essential  to  a  condemnation  proceed- 
ing, under  the  statute,  that  all  necessary 
parties  should  be  joined ;  and  where  there 
is  a  defect  in  this  particular,  it  cannot  be 
cured  by  service  by  publication.  Colorado 
C.  R.  Co.  V.  Allen,  44  Am.  &<>  Eng.  R.  Cas. 
193,  13  Colo.  229,  22  /'ac.  Rep.  605. 

If  a  party,  improperly  joined  with  others, 
should  appear  and  take  any  steps  in  the 
case  without  objecting  to  such  misjoinder, 
or  should,  after  the  damages  were  assessed, 
receive  the  amount  assessed,  he  might  be 
estopped  from  objecting  to  the  validity  of 
the  proceedings.  Quiitcy,  M.  &-  P.  R.  Co. 
v.  Kellogg,  54  Mo.  334,  \2  Am.  />. /iV/.  382. 
—Distinguished  in  Missouri  Pac.  R.  Co. 
V.  Wilson,  45  Mo.  App.  i. 

b.  How  Applied  in  Particular  Cases. 

203.  Grantors.* — Condemnation  pro- 
ceedings against  one  who  had  conveyed  iiis 
interest,  and  the  deed  duly  recorded  prior 
thereto,  are  invalid.  Smith  v.  Chicago,  A. 
6-  .S7.  L.  R.  Co.,  67  III.  191. 

//  seems  that  the  grantor  of  a  tide  mill 
and  mill  pond,  who  had  reserved  the  right 
of  boating  and  rafting  through  the  pond, 
and  of  using  the  s;mie  as  a  depot  for  lum- 
ber, has  no  such  ()roprictary  interest  in  the 
premises,  by  virtue  of  such  reservation,  as 
to  entitle   him  to  become,  or  to  render  it 
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necessary  that  he  should  be  made,  a  party  to 
a  proceeaing  under  Mass.  Rev.  St.,  ch.  24, 
g§  48,  49,  50,  for  the  recovery  of  damages 
occasioned  by  the  htyingout  and  construc- 
tion of  a  railroad  through  the  granted 
premises.  Davidson  v.  Boston  &*  M.  R, 
Co.,  3  Ciis/t.  {Mass.)  91. 

204.  Oiiardiaiis  for  iiif'aiit  own- 
ers.*— The  land  of  minors  cannot  be  con- 
demned for  railroad  purposes  without  mak- 
ing tlieir  guardians  defendants  in  the  con- 
demnation proceeding.  In  case  they  have 
no  regular  guardian,  guardians  ad  litem 
siiould  be  appointed.  Missouri Pac.  R.  Co. 
V.  Carter,  28  Am.  6^  £/i^.  R.  Cas.  249,  85 
Mo.  448.  Hotchkiss  v.  Auburn  &■»  R.  R.  Co., 
36  L\ird.  {N.  y.)  600. 

And  in  such  case  the  statute  is  not  suf- 
ficiently complied  with  by  making  an  ap- 
pomtment  of  an  attorney  by  an  order  suf- 
licient  in  form.  It  is  the  duty  of  the  com- 
pany to  see  that  some  reliable  person  is 
appointed,  living  in  the  vicinity,  and  that 
he  should  in  fact  personally  appear  before 
the  jury  and  attend  to  and  protect  the  in- 
fant's interests.  Until  such  appointment 
and  appearance  the  jury  acquire  no  juris- 
diction of  tiie  person  of  the  infant,  and  they 
cm  not  proceed  to  appraise  the  land  or 
assess  the  damages.  Hotchkiss  v.  Auburn 
&^  R.  R.  Co.,  36  Rarb.  {N.  V.)  600. 

205.  Husband  and  wife.f — Where 
tlie  proceeding  is  to  condemn  lands  belong- 
ing to  a  married  woman,  it  is  essential  that 
tlie  husband  be  joined  as  a  party.  Colorado 
C.  R.  Co.  V.  Alien,  44  Am.  &*  .  Ing.  R.  Cas. 
'93.  '3  Colo.  229,  22  Pac.  Rep.  605. 

If,  in  proceedings  instituted  by  a  husband 
as  owner,  to  assess  damages  for  injuries  to 
land  arising  from  the  construction  of  a  rail- 
road, it  is  discovered  that  the  title  to  the 
land  is  in  bis  wife,  the  wife's  name  as  plain- 
lill,  omitted  by  mistake,  may  be  brought 
upon  the  record  by  amendment,  under  the 
act  of  May  4,  1852,  P.  L.  p.  574.  Seipel  v. 
Baltimore  &>  C.  V.  R.  Ext.  Co.,  1 29  Pa.  St. 
425,  18  At  I.  Rep.  568. 

200.  L<'SSoes.|— A  judgment  in  con- 
demnation proceedings  docs  not  affect  the 
right  of  possession  of  one  who  has  a  per- 
manent lease  of  the  premises,  but  who  is 
not  maiie  a  party.  Haltimore  &*  O.  R.  Co. 
V.  Parrette,  55  Fed.  Rep.  50. 

*  See  also  post,  4:jfK 
\  See  also/oj/,  440,  870. 
X  See  also  post,  4;i3. 
4  D.  R.  D.— 32. 


But  when  proceedings  are  had  to  sell  the 
fee  in  land,  it  is  not  necessary  to  make  tlie 
lessee  a  party  to  the  suit.  CJiapnuiu  v. 
Pittsburgh  (S-»  .S".  R.  Co.,  9  Am.  &^  Eng.  R. 
Cas.  484,  18  //'.   Va.  184. 

A  lessee  of  land  over  which  a  raifroad  is 
in  operation  at  the  date  of  the  lease  has  no 
greater  right  to  question  the  validity  of  the 
company's  right  of  way  than  the  lessor  had 
when  the  lease  was  made.  Chicago,  M.  &<> 
St.  P.  R.  Co.  V.  Bean,  6g/owa  257,  28  yV.  IP\ 
Rep.  585. 

Where  the  real  owner  is  made  a  party  to 
proceedings  to  condenm  right  of  way  for  a 
railroad,  the  proceedings  will  be  valid  as 
against  him,  though  the  language  used  by 
the  commissioners  in  their  award  may  in- 
dicate that  in  their  opinion  an  unknown 
lessee  has  an  interest  in  it.  Chicago,  M.  6>-' 
St.  P.  R.  Co.  V.  Bean,  6gIo7va  257,  28  N.  IV. 
Rep.  585. 

207.  Life  tenant  and  remainder- 
man.*—  Remaindermen,  as  well  as  the  life 
tenants,  must  be  made  parties  to  condenma- 
tioi.  proceedings.  /«  re  Metropolitan  El. 
R.  Co.,  12  N.  V.  Supp.  506. 

A  tenant  for  life  may  alone  have  a  pro- 
ceeding to  assess  damages  done  to  her  life 
estate  by  the  construction  of  the  Reading 
railrf)ad  ;  or  she  may  join  with  those  en- 
titled in  remainder,  and  have  the  damage 
done  to  the  entire  fee  assessed.  Reading 
R.  Co.  V.  Boyer,  13  Pa.  St.  497. 

208.  Mortgagees.!— In  proceedin.^s  to 
condemn  lands  for  a  railroad  right  of  way, 
mortgagees  of  the  land  must  be  defendants; 
and  a  discontinuance  as  to  them  without 
adjudicating  their  rights  is  fatal  to  the  pro- 
ceedings. Michigan  Air  Line  R.  Co.  v. 
Barnes,  40  Mich.  383. — Following  Grand 
Rapids,  N.  &  L.  S.  R.  Co.  v.  Alley,  34 
Mich.  16. 

The  holder  of  a  recorded  mortgage  upon 
real  estate  sought  to  be  condemned  is  sucli 
an  owner  or  interested  party  as  should  be 
made  a  party  defendant ;  and  if  he  is  not, 
he  will  not  be  concluded  by  the  compensa- 
tion and  damages  awarded.  Calumet  River 
R.  Co.  V.  Rrown.  \t,6  III.  322,  26  A^  /:.  Rep. 
501.  Wilson  V.  European  &^  A^.  A.  R.  Co., 
67  Afe.  358,  16  Am.  Ry.  Refi.  357.— CuiTi- 
CISING  Breed  v.  Eastern  R.  Co.,  5  Gray 
(Mass.)  470.     Distinguishing   Parish  v. 


*See  a\so  post,  431. 

f  RJRhts  of  mortgagee  in  eminent  domain  pro- 
ceedings, stc  note,  14  Am.  &  Eng.  R.  Cas.  474. 

See  also /oj/,  437. 
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Gilmanton,  ii  N.  H.  293.— Not  followed 
IN  Ciimdcn  &  R.  Water  Co.  z/.Ingraham,  85 
Mc.  179. 

The  mortgagee  of  land  taken  from  a  rail- 
road need  not  be  made  a  party  to  proceed- 
ings by  the  mortgagor  for  the  assessment 
of  fiamages,  provided  he  gives  his  assent 
tlu-reto  by  a  writing  filed  in  the  case. 
Maicham  v.  Fitchburg  K.  Co.,  4  Cush. 
{Mass.)  291. 

It  is  not  necessary  to  join  a  mortgagee  of 
the  land  as  a  party  to  the  proceedings,  if 
the  mortgagee  files  in  the  case  a  release  of 
his  riglit  seasonably  enough  to  protect  the 
land  takers  from  Iiai)iiity  to  pay  the  damages, 
or  any  part  of  them,  twice.  Camden  (S->  K. 
Water  Co.  v.  Iiigraham,  85  Mc.  179,  27  Atl. 
Kcp.  54.  — Not  following  Wilson  v.  Euro- 
pean &  N.  A.  R.  Co.,  67  Me.  358. 

Where  a  railway  company,  by  mistake, 
fails  to  make  the  holders  of  a  mortgage 
thereon  parties  to  the  proceeding,  and  such 
company  is  not  chargeable  with  negligence 
in  failing  to  make  the  mortgagees  parties, 
and  compensation  and  damages  are  awarded 
to  the  mortgagor  on  the  hypothesis  that  the 
land  taken  and  damaged  is  free  of  encum- 
brimce,  and  when  it  appears  that  tlie  mort- 
gagor's equity  of  redemption  is  of  little  or 
no  value,  and  that  the  judgment  is  no  pro- 
tection to  the  company  against  a  bill  to 
foreclose  the  mortgage,  a  court  of  equity 
may  relieve  the  company  against  the  con- 
sequences of  such  mistake  by  requiring  the 
compensation  and  damages  awarded  to  be 
paid  to  the  mortgagee,  to  apply  on  his  debt. 
Calumet  River  R.  Co.  v.  Brown,  136/// 322, 
26 /V.  E.  Rcf>.  501. 

2«0.  Persons  in  adverse  posses- 
sion.*— l^ndisputed  possession  of  land  un- 
dp'  ■  claim  of  title  for  many  years  is  suf- 
'..  1  'r  Maintain  a  petition  under  Mass. 
Pub  !  'i.  112,  §  95,  for  the  assessment  of 
<}  n:.i.^t.,  r.iused  by  the  taking  of  the  land 
hv  a'' ".;  i  corporation.  Andre^u  v.  Nan- 
;.  r.e  -i  ':  '•  R.  Co.,  152  Mass.  506,  25  N.  E. 
Rep.  9^16. 

270.  I*;:r<'liasers.t— A  purchaser  of 
real  estan',  holding  the  same  by  contract, 
may  maintain  an  action  for  the  damages 
sustained  by  him  in  consequence  of  the  con- 
demnation of  a  right  of  way  over  the  same 
by  a  railroad.  The  holder  of  the  legal  title 
should   be  joined,  but  if   no  objection    is 

♦See  also;*o.f/,  427,  877. 
t  See  sX&apost,  4^5,  870. 


made  for  non-joinder  the  equitable  owner 
may  recover  his  actual  damages.  J/asli/ii^s 
<3^  G.  I.  R.  Co.  V.  Ingalls,  2o  Am.  <3^  Eiig. 
R.  Cas.  6o,  15  Neb.  123,  16  X.  W.  Rep.  762. 
—  FOLLOWFD  IN  Omaha  &  R.  V,  R.  Qo.v. 
Brown,  29  Neb.  492 ;  Fremont,  E.  &  M.  V, 
R.  Co.  V.  Setright,  34  Neb.  253. 

A  landowner  entered  into  a  contract  with 
another  for  the  sale  of  land,  who  afterward 
refused  to  complete  the  contract,  and  the 
seller  instituted  a  suit  for  specific  perform- 
ance and  obtained  a  decree  directing  a  con- 
veyance of  the  land  upon  payment  of  the 
price,  which  was  carried  out  by  the  parties. 
While  this  suit  was  pending  part  of  the  land 
was  taken  by  a  railroad.  Held,  that  the 
vendee  of  the  land  could  maintain  a  pro- 
ceeding in  his  own  name  against  the  com- 
pany to  recover  the  value  of  the  land  taken. 
Pin/certon  v.  Boston  >S-»  A.  R.  Co.,  109  Mass. 
527,  7  Am.  Rj:  Rep.  480.— Quoting  Frop'is 
of  Locks  &  Canals  v.  Nashua  &  L.  R.  Corp., 

ID  Cush.  (Mass.)  385.  — EXI'I.AINED    IN    Old 

Colony  I^.  Co.  v.  Miller,  125  Mass.  i. 

If  a  person  whose  land  has  been  taken  sub- 
sequently conveys  a  portion  of  the  land  by  a 
deed  containing  covenants  of  warranty,  his 
grantee  is  not  a  necessary  party  to  a  peti- 
tion for  the  assessment  of  his  damages  for 
such  taking;  and  Mass.  Gen.  St.  ch.  43,  § 
53,  does  not  apply.  Drury  v.  Midland  R. 
Co.,  127  Mass.  571. 

271.  Tenants  in  common — Part- 
ners.*— Where  a  whole  parcel  is  required, 
all  the  tenants  in  common  thereof  must  be 
before  the  court;  it  is  not  competent  to 
proceed  separately  against  the  owners  of  an 
undivided  interest  while  another  undivided 
interest  remains  outstanding.  Grand  Rap- 
ids, N.  &>  L.  S.  R.  Co.  V.  Alley.  34  Mic/i.  16. 
— Followed  in  Michigan  Air  Line  R.  Co. 
V.  Barnes,  40  Mich.  383. — Morgan's  L.  &^ 
T.  R.  &»  S.  Co.  V.  Bourdier,  McGloin  (La.) 
232. 

And  a  dismissal  of  such  proceedings  as 
to  a  portion  of  the  joint  owners,  for  want 
of  service,  is  practically  a  dismissal  as  to 
all,  since  it  leaves  the  court  without  power 
to  proceed  further  with  the  inquest.  Grand 
Rapids.  N.  6-  L.  S.  R.  Co.  v.  Alley,  34  Mie/i. 
16. 

Where  the  ownership  of  land  sought  to 
be  condemned  for  right  of  way  is  claimed 
by  several  in  undivided  interest,  the  ap- 
pearance and   testimony  adduced   by  one 

•  See  also />os/,  429,  430,  878. 
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tenant  in  common  v.ould  be  for  the  benefit 
of  all  the  others  interested  ii.  lie  property. 
Chicago,  B.  &*  Q.  A'.  Co.  v.  Chainb.  rlain,  84 
Hi-  333.  '6  Am.  Ry.  Kep.  ^66. 

27—.  Towns.— An  incorporated  town  is 
not  affected  by  a  condemnation  proceeding 
instituted  before  its  incorporation,  it  not 
having  been  a  party  to  sucli  attempted  con- 
demnation. Colitmhus  iSr*  W.  R.  Co.  v. 
Wit  her  ow,  82  Ala.  190,  3  So.  Rep.  23. 

2715.  Triisteos.— In  proceedings  to  sub- 
ject trust  property  to  public  use  the  trustee 
is  tlie  proper  party  to  represent  tlie  trust 
estate,  and  it  is  not  necessary  that  the  bene- 
ficiaries should  be  parties  to  the  proceed- 
ing. Small  V.  Georgia  Southern  &■*  F.  R. 
Co.,  87  Ga.  602,  13  S.  E.  Rep.  694.  State 
{Xatioiial  R.  Co.,  J'ros.)  v.  Easlon  &^  A.  R. 
Co.,  36  N.J.  L.  181,  12  Am.  Ry.  Rep.  417. 
—  Following  Davis  v.  Ciiarles  River 
Branch  U.  Co.,  ii  Cush.  (Mass.)  506;  Haw- 
tciiis  V.  Berkshire  County  Com'rs,  2  Aile'i 
(Mass.)  254. — FoLLowKD  IN  Mclntyre  0. 
Easton  &  A.  R.  Co.,  26  N.  \.  Eq.  425. 

Where  proceedings  are  instituted  to  con- 
demn lands  which  are  conveyed  to  a  trustee 
to  secure  a  del)t,  the  trust  deed  will  be 
treated  simply  as  a  lien  ;  and  therefore  the 
equitable  owner  of  the  land  is  a  necessary 
party.  Oregon  S.  L.  6^  U.  .V.  R.  Co.  v. 
Mitchell,  7  Utah  505,  27  Pac.  Rep.  693. 

A  mere  naked  trustee  of  an  equitable  in- 
terest in  lands  is  not  a  necessary  party  to 
proceedings  to  condemn  the  lands,  under 
the  charter  of  the  Easton  &  Amboy  R. 
Co.,  requiring  notice  of  such  proceeding  to 
be  given  to  "  owners  "  and  "  persons  inter- 
ested." And  the  fact  that  the  notice  to  the 
party  having  such  equitable  interest  of  the 
proceedings  was  given  to  her  as  "occupant," 
and  not  as  owner  of  the  equitable  interest, 
does  not  affect  the  validity  of  the  proceed- 
ings for  condemnation.  She  was  apprised 
of  the  proceedings  and  enabled  to  protect 
her  interest,  and  that  interest  was  repre- 
sented by  the  legal  owner  of  the  land.  Mc- 
lntyre V.  Easton  (S^•  A.  R.  Co.,  26  JV.^/.  Eq. 
425.  — Following  State  v.  Easton  &  A.  R. 
Co.,  36  N.  J.  L.  181. 

Shortly  after  a  sale  of  the  A.  road  the  C. 
railroad  com])any  located  its  road  over  land 
that  had  originally  belonged  to  the  A.  com- 
pany, and  been  used  for  its  road,  and  which 
had  passed  to  the  B.  company  under  the 
sale;  but  the  officers  of  the  C.  company 
had  no  knowledge  of  tlie  sale,  and  made 
the  A.  company  and   the    trustees   for  its 


bondholders  the  only  respondents  to  their 
proceeding  for  condemning  the  land.  Held, 
that  the  B.  company  was  the  legal  owner  of 
the  land,  and  that  the  trustees  as  mort- 
gagees were  not  such  owners  as  made  them 
the  party  to  be  notified.  New  York  <&>•  A'^. 
E.  R.  Co.  v.  New  York,  N.  H.  &-  H.  R.  Co., 
25  Am.  &*  Eng.  R.  Cas.  215,  52  Conn.  274. 

4.  Effort  to  Agree. 

274.  Neccs.sity  of  an    attoinpt    to 

agree. *^The  right  to  condemn  land  for 
railway  purposes  is  given  by  the  statute  only 
when  the  compensation  to  be  paid  for  or 
in  resi)ect  of  the  property  sought  or  dam- 
aged cannot  be  a,i;rced  iijion  by  the  parties 
interested,  ivnless  the  owner  is  incapal)le  of 
consenting,  or  his  name  and  residence  are 
unknown,  or  he  be  a  non-resident  of  the 
state.  Reed  v.  Ohio  &*  M.  R.  Co.,  36  ^lin. 
iSr'Eng.  R.  Cas.  234,  126/11*48,  15  J  J 'est.  Rep. 
190,  17  A^.  E.  Rep.  807.  Grand  Rapids  <S-» 
n R.  Co.  V.  Weiden,  70  Mich.  390,  14  West. 
Rep.  642,  38  N.  IV.  Rep.  294.  Chicago,  R. 
I.  6->  /*.  R.  Co.  V.  Young,  96  Mo.  39,  15 
West.  Rep.  87,  8  S.  W.  Rep.  776.  New  York 
&>  B.  R.  Co.  v.  Godwin,  12  AM.  Pr.  N.  S. 
(N.  Y.)  21.  Allen  v.  Wilmington  &^  W.  R. 
Co.,  102  iV.  Car.  381,  9  .S'.  E.  Rep.  4.  Oregon 
Cascades  R.  Co.  v.  Oregon  Steam  Nav.  Co.,  3 
Oreg.  179. 

A  bona-fide  effort  to  agree  for  the  pur- 
chase  of  any  real  estate,  property,  or  fran- 
chise required  by  a  railroad  company  for  the 
purpose  of  its  incorporation  is  a  condition 
precedent  to  condemnation  proceedings  to 
acquire  the  same,  and  must  be  alleged  and 
proved.  Toledo,  A.  A.  &■>  A^.  M.  R.  Co.  v. 
Detroit,  L.  (3-  N.  R.  Co.,  28  Am.  &-  Eng.  R. 
Cas.  272,  62  Mich.  564,  29  N.  W.  Rep.  500. 
Oregon  R.  &*  N.  Co.  v.  Oregon  Real  Estate 
Co.,  10  Oreg.  444.  Neal  v.  Pittsburgh  Sr^  C. 
R.  Co.,2  Grant's  Cas.  (Pa.)  137.— Revikwed 
IN  Gear  v.  Dubuque  &  S.  C.  R.  Co.,  20  Iowa 
'^z-^.  —  Reitenbaugh  v.  Chester  Valley  R.  Co., 
21  Pa.  St.  100.— Reviewed  in  Re  Philadel- 
phia. VV.  &  B.  R.  Co.,  7  Phila.  (Pa.)  461. 

Condemnation  proceedings  are  absolutely 
void  where  no  attempt  is  made  before  beiiin- 
ningthem  to  make  an  agreement  with  the 
owners  of  the  land  for  the  sale  of  their 
property.  Wilkinson  v.  St.  Louis  Sectional 
Dock  Co.,  102  Mo.  130,  14  S.  W.  hep.  177. 

Railroad  companies  cannot  have  experi- 

*  See  a.\so  post,  474. 
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mental  suits  at  law,  as  a  means  of  chaffering 
with  the  landowners  for  the  cheapest  route. 
A'fa/  V.  I^ittshurgh  <&*  C.  R.  Co.,  2  Grant's 
C<is.  (Pa.)  137. 

Under  the  Indiana  statute,  an  effort  by 
the  company  seeking  to  condemn  lands  to 
agree  with  tiie  owner  must  clearly  appear, 
and  such  effort  is  a  condition  precedent  to 
tiic  exercise  of  the  power  to  condemn  ;  and 
it  is  not  sufficient  to  set  out  in  the  petition 
tiiat  the  company  has  located  its  road 
through  certain  huids,  and  lias  attempted 
and  failed,  and  is  unable  to  agree  with  the 
owner  "  in  regard  to  the  terms  of,  or  in 
regard  to  the  compensation  therein."  La/ce 
Shore  &>  M.  S.  K.  Co.  v.  Cincinnati,  \V.&^ 
M.  R.  Co.,  37  Am.  iS-»  En^.  R.  Cas.  430,  116 
Inii.  578,  1 9  iV.  ^'.  AV/.  440. — Disapproving 
Swinney  v.  Ft.  Wayne,  M.  &  C.  R.  Co.,  59 
Ind.  205 ;  Ney  v.  Swinney,  36  Ind.  454.  Dis- 
tinguishing Borland  v.  Mississippi  «&  M. 
R.  Co.,  8  Iowa  148. 

A  sheriff's  jury  has  no  jurisdiction  in  pro- 
ceedings to  condemn  right  of  way  fora  rail- 
road unless  the  owner  refuses  to  grant  the 
right  of  way,  or  the  parties  are  unable  to 
agree  upon  the  compensation  to  be  paid 
therefor.  Iowa  Code,  §  1244.  Consequently, 
where  the  owner  had  conveyed  the  right  of 
way  to  thecompany,  though  by  a  deed  which 
he  was  seeking  to  have  set  aside  in  equity, 
since  the  deed,  until  set  aside,  vested  the 
X.\\.\e  prima  facie  in  the  railway  company,  tlie 
proceedings  of  the  sheriff's  jury,  called  out 
upon  the  owner's  motion,  were  without 
authority,  and  were  properly  set  aside  on 
certiorari.  Council  lUuffs  &^  St.  L.  R.  Co. 
V.  Bent  ley,  20  Am.  (Sr-»  Eng.  R.  Cas.  401  62 
Iini>a  446,  17  A^    IV.  Rep.  668. 

The  negotiations  for  the  purchase  of  prop- 
erty, required  by  the  statute  before  institut- 
ing proceedings  for  its  condemnation,  con- 
template knowledge  on  the  part  of  the 
landowner  of  the  purpose  for  which  the  land 
is  wanted.  Fort  St.  Union  Depot  Co.  v. 
Jones,  83  Mich.  415,  47  A'.    W.  Rep.  349. 

When  inability  to  agree  with  the  owner 
is  necessary  to  legalize  condemnation  pro- 
ceedings, a  rail  road  company  that  has  agreed 
with  a  city  u[ion  the  terms  and  conditions 
upon  which  it  may  construct  its  road  over 
land  belonging  to  the  city  cannot  afterward 
abandon  the  agreement  and  institute  con- 
demnation proceedings.  State  (Afayor,  etc., 
of  fersev  City.  Pros.)  v.  National  Docks  R. 
Co.,  {_N.  /.)  26  All.  Rep.  145.— Followed  in 


State  (Avis,  Fros.)  v.  Vineland,  (N.  J.)  26 
Atl.  Rep.  149. 

Under  the  provisions  of  VV.  Va.  Codc,ch. 
42,  when  a  company  incorporated  for  the 
construction  of  an  internal  improvement 
makes  application  to  a  circuit  court  to  ap- 
point commissioners  to  ascertain  a  just  com- 
pensation to  the  owner  of  land  proposed  to 
be  taken,  the  applicant  must  prove,  or  the 
owner  must  admit,  or  it  must  in  some  way 
appear  to  the  court,  that  the  applicant  has  a 
lawful  right  to  take  the  land  for  the  purpose 
stated  in  the  application,  and  the  court 
must  decide  that  fact  before  the  appoinc- 
ment  of  freeholders.  The  right  to  take  the 
land  implies  the  consent  of  the  owner,  un- 
less the  land  be  in  a  city  or  incorporated 
town,  when  consent  is  not  neccssarv.  Con- 
sequently the  consent,  when  requisite,  must 
be  proved  or  admitted  as  given  in  court, 
before  or  at  the  time  when  the  court  adju- 
dicates the  right  to  take  the  land  and  pro- 
ceeds to  appoint  commissioners.  Chesa- 
peake &^  O.  R.  Co.  V.  Pack,  6  W.  Va.  397. 

276.  When  iiiinccessary.— It  is  not 
necessary  for  the  company  to  offer  to  pur- 
chase the  land  before  commencing  proceed- 
ings to  appropriate  the  same.  Sicinney  v. 
Ft.  Wayne,  M.  &>  C.  R.  Co.,  59  Ind.  205. 
— Disapproved  in  Lake  Shore  &  M.  S.  R. 
Co.  V.  Cincinnati,  W.  &  M.  R.  Co.,  37  Am. 
&  Eng.  R.  Cas.  430,  116  Ind.  578,  19  N.  E. 
Rep.  440.  Distinguished  in  Terre  Haute 
&  I.  R.  Co.  V.  Scott,  3  Am.  &  Eng.  R.  Cas. 
208,  74  Ind.  29. 

An  amendment  of  the  petition,  so  as  to 
ask  for  a  less  quantity  of  land,  made  upon 
the  hearing  at  special  term,  does  not  make 
necessarya  furtherattcmpt  at  agrcementon 
a  price,  at  least  where  the  owners  are  repre- 
sented in  court,  and  no  suggestion  is  made 
in  their  behalf  of  a  withdrawal  of  opposition, 
or  for  a  suspension  of  ])roceedings  with  a 
view  to  such  an  attempt.  In  re  Prospect  Park 
&•  C.  I.  R.  Co.,  67  yV.  F.  371,  15  Am.  Ry. 
Rep.  102  ;  affirming  8  ////;/  30. 

Under  section  8  of  t>he  charter  of  the 
Miss.  Cent.  &  Tenn.  R.  Co.,  which  provides 
that  where  the  company  and  owner  of  the 
soil  required  for  the  road  fail  to  agree  upon 
the  terms  of  purchase  and  sale,  the  court 
shall  appoint  commissioners  to  value  the 
land  taken,  etc.,  it  is  not  necessary  that  the 
parties  should  make  an  effort  to  agree,  and 
fail,  before  the  court  has  jurisdiction  to 
appoint  commissioners  to  assess  the  value 
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of  the  land.    Bigclow  v.  Mhsissippi  C.  6-  T. 
K.  Co.,  2  Head  (Ten ft.)  624. 

27ti.  I^aiidowiier  iiiulcr  diNnbility 
of  iiitUiit'y  or  coverture. — Wliere,  by  its 
charter,  in  order  to  entitle  a  corporation  to 
appropriate  private  property,  it  is  required 
first  to  (ieinaiid  of  tlie  owner  the  relinquish- 
ment of  the  same,  and  to  lender  him  a  fair 
compensation  therefor — if  the  owner  is  an 
infant,  such  demand  and  tender  would  be 
inoperative  against  him,  and  need  not  there- 
fore be  made  l)y  tlie  corporation.  Indiana 
■C.  K.  Co.  V.  Oakes,  20  Ind.  9.  Jiro^an  v. 
Koine  &>  D.  K.  Co.,  36  ,'/;//.  &^  Eng.  K.  Cas. 
571,  86  A/a.  206,  5  .S>.  AV/>.  195. 

Where  one  of  the  landowners  is  an  in- 
fant, that  fact  is  sutlicient  to  give  the  court 
jurisdiction  of  condemnation  proceedings, 
although  the  sum  offered  for  a  conveyance 
of  the  right  of  way  was  so  small  as  to  cause 
doubt  whether  a  bona-fide  attempt  to  agree 
to  terms  had  been  made.  Grand  Rapids, 
L.  Sf  1).  R.  Co.  v.  Chesebro,  39  Am.  &>  Eng. 
R.  Cas.  1 59,  74  Mich.  466,  42  N.  W.  Rip.  66. 

Where  a  charter  authorizes  a  railroad 
company  to  condemn  lands  "  where  tliey 
could  not  agree  with  the  owner,  and  if  the 
owner  was  a  feme  covert,  under  age,  or  out 
of  the  county,"  the  company  is  not  restricted 
to  cases  where  the  owner  is  under  dis- 
ability, but  may  condemn  any  lands  where 
the  company  cannot  agree  with  the  owner 
as  to  the  price.  Bellona  Co.'s  Case,  3  Bland 
(Md.)  442. 

1277.  Necessity  ami  siifHciency  of 
nIlc!i>;atioii  ol'  inability  to  agree,  in 
petition.* — Where  the  petition  fails  to 
show  an  inability  to  agree  witL  the  land- 
owner as  to  the  compensation  to  be  paid, 
and  it  does  not  appear  that  any  effort  was 
made  to  purchase  or  agree  on  the  compen- 
sation or  price  to  be  paid  for  the  land  sought 
to  be  taken,  it  will  be  insufficient  to  give 
tiie  court  jurisdiction,  or  to  entitle  the 
petitioner  to  the  right  of  condemnation. 
Reedv.  Ohio  &>  M.  R.  Co.,  36  Am.  &*  Eng. 
R.  Cas.  234.  126  ///.  48,  15  West.  Rep.  190,  17 
iV.  E.  Rep.  807. 

The  averments  in  the  petition  need  not 
be  in  the  language  of  the  statute,  but  any 
allegation  showing  affirmatively  that  the 
petitioner  has  been  unable  to  agree  with 
the  owner  in  respect  of  the  compensation 
to  be  paid  will  suffice.  Reed  v.  Ohio  &^  M. 
R.  Co.,  36  Am.  6-  Eng.  R.   Cas.   234,   126 

*  See  &\sopost,  324,  325. 


///.  48,  15  West.  Rep.  190,  17  N.  E.  Rep. 
807. 

An  averment  either  that  the  compensa- 
tion to  be  paid  for  or  in  respect  to  the 
property  sought  to  be  taken  or  damaged 
cannot  be  agreed  on  by  the  parlies,  or  that 
the  owner  of  the  property  is  iiicajjalile  of 
consenting,  or  his  name  or  residence  is  un- 
known, or  that  he  is  a  non-resident,  is 
jurisdictional.  IJeberntan  v.  Chicago  &>  S. 
S.  R.  T.  R.  Co.,  51  Am.&^Eng.  R.  Cas.  581, 
141  111.  140,  30  X.  E.  Rep.  544. 

In  Iowa  the  law  does  not  require  that 
either  the  company  or  the  owner  of  the 
land  shall  fde  a  peiiiion,  or  make  a  written 
complaint  to  tiie  sheriff,  that  the  owner  re- 
fuses to  give  the  right  of  way,  or  that  the 
other  refuses  just  compensaticjii.  When 
either  party  makes  the  application,  it  is  the 
duty  of  the  sheriff  to  appoint  the  six  free- 
holders. It  would  be  better  if  such  ap|)lica- 
tion  were  in  writing,  though  the  form  of 
it,  or  what  averments  should  be  made,  is 
not  stated  or  given.  It  is  true,  beyond  a 
doubt,  that  the  law  contemplates  that  the 
owner  shall  have  an  opportunity  to  deter- 
mine what  he  will  take  before  the  deter- 
mination of  that  question  shall  be  left  to 
a  jury ;  but  this  may  be  made  to  appear  in 
various  ways  otlier  than  by  an  express  aver- 
ment to  that  effect.  Mississippi  &>  M.  R. 
Co.  V.  Rosseait,  8  Iowa  373. 

Where  a  statute  provides  that  a  company 
shall  have  the  right  to  proceed  to  condemn 
land  only  where  the  owner  shall  refuse  to 
relinquish  the  right  of  way  to  the  company, 
which  fact  must  be  stated  in  the  petitioti, 
no  title  will  pass  in  condemnation  proceed- 
ings, uidess  the  record  affirmatively  shows 
that  the  owner  refused  to  relinquish  the 
right  of  way.  Ells  v.  Pacific  R.  Co.,  51  AIo. 
200,  3  Am.  Ry.  Rep.  12.— Followed  in 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Camp- 
bell, 62  Mo.  585;  Whitely^A  Platte  County, 
73  Mo.  30.  Quoted  in  Sedalia  v.  Mis- 
souri, K.  &  T.  R.  Co.,  17  Mo.  App.  105  ; 
Oregonian  R.  Co.  v.  Mill,  9  Oreg.  377. 

The  railroad  cannot  insist  that  tiie  court 
acquired  no  jurisdiction  of  the  condemna- 
tion proceeding  because  no  efforts  at  agree- 
ment had  been  made  by  the  parties,  the 
company's  petition  having  averred  that  such 
efforts  were  made,  and  no  issue  having 
been  tendered  by  defendant  on  that  ques- 
tion. Chicago,  M.  (&«•  St.  P.  R.  Co.  v.  Ran- 
dolph Town-Site  Co.,  47  Am.  &^Eng.  R,  Cas. 
118,  \oiMo.  451,  15  5',  W.  Rep.  437. 
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Averments  in  a  petition  in  condemnation 
proceedings  tliat  "your  petitioner  has  not 
been  able  to  acquire  title,  and  is  unable  to 
agree  for  the  purchase  thereof,"  and  setting 
out  tlie  reason  for  such  inability,  are  suf- 
ficient to  show  that  an  elTori  has  been  made 
to  purchase.  /«  fi'  Metropolitan  El.  K.  Co., 
12  A'.  Y.  Siipp.  502.  —  Foi.uJWKi)  IN  Re  Long 
Island  K.  Co.,  50  N.  Y.  S.  R.  257. 

278.  How  it  may  be  proved.*  — 
Where,  from  the  contest  and  the  acts  of  the 
parties,  it  is  evident  that  the  parties  could 
not  ay;ree  as  to  the  compensation  to  be  paid 
for  land  sought  to  be  condemned  for  a  right 
of  way,  tiie  judgment  will  not  be  reversed 
b'ecause  no  direct  testimony  was  offered  to 
show  such  inability  to  agree.  Ward  v. 
Minnesota  &>  N.  W.R.  Co.,  119  ///.  287,  10 
A'.  /;.  Rep.  365. 

In  a  grant  of  power  to  a  judge  to  appoint 
commissioners  to  assess  value  of  lands  re- 
quired by  a  railroad  company,  wlien  the 
company  cannot  agree  with  the  owner,  it  is 
sufBcient  proof  that  tlney  cannot  agree,  if  it 
is  so  stated  in  the  affidavit  of  the  engineer 
describing  the  lands  required,  provided  the 
owner  appear  at  appointment,  and  does  not 
object  on  that  account.  Doughty  v.  Soiiier- 
ville  &^  E.  R.  Co.,  21  N.  J.  L.  442. 

It  is  not  necessary  that  the  judge  by 
whom  commissioners  are  appointed  should 
be  satisfied  that  the  parties  were  unable  to 
agree  on  the  price  of  the  land  previous  to 
the  notice  of  application.  It  is  enough  if 
he  is  satisfied  when  the  appointment  is 
made,  that  the  parties  are  unable  to  agree. 
Coster  V.  Ah-zu  Jersey  R.  &*  T.  Co.,  23  N. /. 
L.  227  ;  affirmed  in  24  .^V.  /.  L.  730. 

Proof  of  an  attempt  to  settle  with  the 
landowner,  and  its  failure,  is  sufficient  with- 
out showing  any  negotiation  with  a  lessee 
of  the  land.  In  re  Rocliesler,  H.  (S-»  L.  R. 
Co.,  no  A'.  V.  119,  13  Cent.  Rep.  234,  17  N. 
E.  Rep.  678,  16  A^  Y.  S.  R.  863;  affirming 
45  Hun  1 26, 9  A^  Y.  S.  R.  560,  1 9  Abl).  N.  Cas. 
421.— FoM-owiNG  In  re  Niagara  Falls  &  W. 
R.  Co.,  108  N.  Y.  375. 

27».  Suffleieiicy  of  t3ie  eflFort  to 
ngrree. — A  railway  seeking  to  condemn 
land  cannot  truly  aver  inability  to  agree 
with  the  owner,  without  an  effort,  by  some 
one  authorized  to  bind  it,  to  induce  him  to 
accept  an  oflfer  made  honestly,  and  not 
merely  formal  or  colorable.  The  inability 
IS  matter  of  substance,  and  not  of  form. 

•See  also  tost.  307. 


Grand  Rapids  &•  I.  R.  Co.  v.  V';iden,  70 
Mich.  390,  14  West.  Rep.  643,  38  A.  W.  Rep. 
294. 

A  bona-fide  offer  by  a  railroad  company  of 
an  amount  which  it  considers  a  fair  price  for 
land,  and  a  refusal  by  the  owner  to  accept 
it,  are  sufficient  negotiations,  and  it  is  of  no 
consequence  that  the  agent  making  tlic 
otTer  had  no  expectation  tliat  it  would  be 
accepted.  Fort  St.  ('n.^'u  Depot  Co.  v. 
Jones,  83  xMich.  415,  47  A'.  W.  Rep.  349. 

The  provision  of  the  N.  Y.  General  Rail- 
road Act  of  1850,  ch.  140,?  13.  providing  for 
the  condemnation  of  lands,  where  the  cor- 
poration shall  be  "  unable  to  agree  for  the 
purchase,"  only  applies  to  cases  where  the 
landowner  is  willing  to  take  a  price  which 
is  deemed  not  excessive,  and  not  where  an 
exorbitant  i)rice  is  demanded.  /'/  re  Pros- 
pect Park  (5-  C.  I.  R.  Co.,  67  A^  }'.  371,  15 
Am.  Ry.  Rep.  102;  affirming  8  Hun  y:>. — 
QuoTKiJ  IN  Re  Metropolitan  El.  R.  Co.,  12 
N.  Y.  Supi).  502. 

It  was  a  sutficient  attempt  to  "agree,"  in 
the  language  of  the  W.  Va.  statute,  upon 
the  damages  that  would  accrue  to  the  Vol- 
canic O.  &  C.  Co.  by  reason  of  tlie  W.  Va. 
Transp.  Co.  passing  over  its  lands  and  ac- 
quiring a  portion  thereof,  that  the  latter 
made  offer  through  its  agents  to  the  agents 
of  the  former,  at  its  principal  office  in  the 
state,  the  president  and  directors  thereof 
residing  out  of  the  state,  to  support  the 
motion  for  the  appointment  of  commis- 
sioners according  to  law.  The  company 
was  not  bound  to  go  out  of  the  state  to 
make  an  offer  of  agreement.  West  I'ir- 
ginia  Transp.  Co.  v.  Volcanic  O.  &^  C.  Co., 
5  W.  Va.  382. 

280.  Wlisit  must  appear  on  tlie 
record. — The  method  of  procedure  for 
ascertaining  damages  done  the  owner  by 
taking  material  from  his  land  for  the  con- 
struction of  a  railroad  (Mo.  Rev.  Code, 
1855,  ch.  39,  §  22;  see  also  Wagn.  St.  302, 
303,  §  ii)  is  a  summary  one  and  must  he 
strictly  pursued,  and  every  essential  pre- 
requisite called  for  by  the  statute  must 
affirmatively  appear  on  the  face  of  the  pro- 
ceedings in  order  to  give  them  validity.  Thus 
the  failure  of  parties  to  agree  as  to  the  value 
of  the  material  taken  is  a  jurisdictional  fact, 
necessary  to  empower  the  justice  to  appoint 
householders  to  ascertain  the  damages,  etc., 
as  in  the  above  section  provided;  and  in  a 
suit  upon  the  award  made  by  the  appraisers, 
the  failure  of  the  record  of  the  justice  to 
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recite  sudi  non  agreement  is  an  omission 
fatal  to  recovery;  and  it  is  an  omission  also 
which  parol  evidence  cannot  supply.  Cun- 
niniiham  v.  Pacific  R.  Co.,  6i  j1/o.  33. 

When  superior  courts  are  engaged  in  the 
exercise  of  special  and  limited  statutory 
powers,  their  records  are  subject  to  tlic 
same  rules  as  thoi^e  of  courts  of  special  and 
limited  jurisdiction  ;  and  in  proceedings  to 
appropriate  private  property  for  the  use  of 
a  railroad  the  record  must  show  that  the 
parties  to  the  suit  could  not  agree  upon  the 
compensation  to  be  paid.  A'tvtsas  City,  St. 
/.  <5^  C.  B.  A\  Co.  V.  Cawpbtll,  62  Mo.  585. 
—  FOLLOWINO  Ells  V.  Pacific  R.  Co.,  51 
Mo.  200. — Ai'PLlKU  IN  St.  Louis,  K.  C.  & 
C.  R.  Co.  V.  Lewright,  113  Mo.  660. 

In  proceedings  to  procure  the  approval  of 
ilic  security  offered  by  a  railroad  company 
to  the  owner  of  lands  about  to  be  taken  for 
tlie  railroad,  under  the  Pa.  Act  of  March 
17,  1869,  it  must  appear  of  record  tliat  an 
effort  to  agree  with  the  owner  has  been 
made.  In  re  rhihxdrlpliia,  IV.  &^  B.  A\  Co., 
7  Phila,  (Pa.)  461.— Rkvikwing  Reiten- 
baugh  7'.  Chester  Valley  R.  Co.,  21  Pa.  St. 
loi ;  Wadhams  v.  Lackawanna  &  B.  R.  Co., 
42  Pa.  St.  303. 

5,  Notice  of  Proceedings.* 

281.  General  doctrine  tlisit  owner 
must  liave  notice.  —  Under  the  provi- 
sions of  the  Ark.  Act  of  January  22,  1855 
(Gantt's  Dig.  ch.  140),  either  the  landowner 
or  the  corporation  could  apply  for  an  as- 
sessment of  damages  for  right  of  way,  but 
written  notice,  as  prescribed  by  the  statute, 
should  be  given  before  the  appointment  of 
commissioners  to  assess  the  damages. 
Cairo  &•  F.  R.  Co.  v.  Trout,  32  Ark.  17. 

Where,  by  statute,  damages  for  land 
t.'tken  by  a  railroad  company  are  to  be  as- 
c("rtained  in  the  same  manner  that  damages 
occasioned  by  the  laying  out  of  highways 
are  by  law  determined,  if  the  county  com- 
missioners issue  a  warrant  for  a  jury  to  as- 
sess the  damages,  on  the  application  of  per- 
sons claiming  damages,  without  giving 
notice  to  the  party  adversely  interested  of 
the  pendency  of  such  application,  the  pro- 
ceedings under  the  warrant  will  be  illegal, 
and  certiorari  will  lie  to  quash  the  erroneous 

*  Notice  to  landowner  in  condemnatinn  pro- 
c;cilings,  see  notes,  ao  Am.  &  Enu.  R.  Cas.  293; 

11  Id.  378. 


proceedings.     Atlantic  &*  St.  L.  R.  Co.  v. 
Cumbalami  County  Com'rs,  51  Me.  36. 

Tiie  Md.  statute  necessarily  implies  that 
notice  shall  be  given  to  the  owner  by  the 
company  or  its  authorized  agent.  Haiti- 
more  Belt  A'.  Co.  v,  Baltacll,  51  ^lin.  C>^  ling. 
R.  Cas.  6C)C),  75  M(l.  94,  23  .///.  Rep.  74.— 
Rkvikwing  Mayor,  etc.,  of  Baltimore  v. 
Johns  Hopkins  Hospital,  56  Md.  i  ;  Ulman 
V.  Mayor,  etc.,  of  Baltimore,  72  Md.  587 ; 
George's  Creek  C.  &  \.  Co.  v.  New  Cen- 
tral Coal  Co.,  40  Md.  425;  Western  Md.  U. 
Co.  V.  Patterson.  37  Md.  125. 

The  notice  to  the  occupant,  prescribed  by 
the  N.  Y.  Act  of  1871,  ch.  560,  jf  14,  must  be 
served  before  applying  for  the  appointment 
of  commissioners  of  appraisal.  Presenting 
a  petition  for  appointment  of  commis- 
sioners is  not  a  sufficient  compliance  with 
the  statute.  /;/  re  Neto  Y'ork  45~»  B.  R.  Co., 
62  Bar/>.  (iV.   J'.)  85. 

The  motion  for  the  appointment  of  com- 
missioners of  appraisal  is  a  separate  pro- 
ceeding, and  independent  of  the  section 
requiring  the  service  of  a  written  notice  of 
location  of  the  route.  In  re  New  York  &> 
B.  R.  Co.,  62  Barb.  {N.   Y.)  85. 

Before  the  court  canenter  judgment  upon 
an  application  made  to  appropriate  land  to 
public  use  the  owner  of  the  land  must  have 
notice  of  such  application  ;  but  at  whatever 
stage  of  the  proceedings  the  owner  of  the 
land  is  notified  to  appear,  after  such  notice 
he  has  the  right  to  contest  the  appropria- 
tion of  his  land  to  the  petitioner's  use. 
Baltimore  &-'  O.  R.  Co.  v.  Pittsburg,  W.  &^ 
A".  R.  Co.,  10  Am.  i5-»  Hug.  R.  Cas.  444,  17 
IV.  Fa.  812. — Not  following  Harper  v. 
Lexington  &  O.  R.  Co.,  2  Dana  (Ky.)  227 ; 
Kramer  v.  Cleveland  &  P.  R.  Co.,  5  Ohio 
St.  140;  George's  Creek  C.  &  I.  Co.  v.  New 
Central  Coal  Co.,  40  Md.  437  ;  New  Orle;ins, 
J.  &  G.  N.  R.  Co.  V.  Hemphill,  35  Miss.  17. 
Quoting  Boonville  v.  Ormrod,  26  Mo.  195. 

The  condemnation  of  a  part  of  the  right 
of  way  of  a  railroad  will  be  inoperative, 
unless  it  have  notice  and  be  made  a  party. 
Anniston  &*  C.  R.  Co.  v.  Jacksonville,  G.  (S-» 
A.  R.  Co.,  82  Ala.  297,  2  So.  Rep.  710. 

282.  Contrary  view— No  notice  re- 
quired.— An  act  of  the  legislature,  provid- 
ing for  the  taking  of  private  property  for  a 
railnjad  and  for  the  assessment  of  damages 
by  commissioners,  need  not,  under  the 
Delaware  constitution,  provide  for  notice  to 
the  owner  of  the  time  and  place  of  the 
meeting  of  the  commissioners  to  make  the 
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assessment,  nor  need  it  secure  to  tlie  owner 
a  lieaiiny  in  relation  to  the  assessment  of 
(lama^'cs;  and  sticii  act  will  nut  be  rendered 
unconstilulionai  or  void  i)y  reason  of  the 
oniissinii  of  sucii  provisions  tiiercfrom. 
li'//i(»i  V.  lialtimore  G'^  /'.  A\  Co.,  5  /M. 
C//.  524. 

If  liie  ciiarter  of  a  railway,  authorizing 
the  condemnation  of  land  fora  rij{!;lof  way, 
docs  not  so  direct,  a  notice  of  the  intcntled 
proceeding  to  condemn  need  not  be  given. 
Jolinsim  V.  Jolict  iS^  C.  K.  Co.,  23  ///.  202. 
—  UisAl'i'KDViNd  Chase  7'.  Hathaway,  14 
Mass.  222;  Kddy?'.  People  ex  rel.,  15  111.  386. 

The  written  notice  to  tin;  actual  occup;int 
of  land,  a  part  of  which  is  condemned  for 
railroad  purposes,  recjuired  by  par.  i2o(>,  Kan. 
Gen.  St.  1889,  is  not  pari  of  the  condemna- 
tion ijroceedings,  and  the  failure  to  give 
that  notice  (Io(;s  not  invali<latc  such  pro- 
ceedings, Tlic  railroad  company  that  fails 
to  give  such  a  notice  before  commencing 
the  construction  of  its  line  of  road  over  the 
land  actually  occupied  is  liable  to  all  dam- 
ages occasioned  by  its  failure  to  do  so. 
Clticat^o,  K.  (S-«  N.  R.  Co.  v.  Griesser,  48 
Kan.  663,  29  Pac.  Rep.  10S2. 

Under  the  provisions  oi  the  Md.  act  of 
assembly,  regtdating  the  condemnation  of 
land  for  tlie  construction  of  a  railroad,  no 
notice  is  required  to  be  given  to  the  land- 
owners, cither  of  the  original  application  to 
the  justice  of  the  peace  by  the  company 
seeking  the  condemnation,  or  of  that  to  the 
court  for  a  new  inquisition,  when  the  first 
has  been  set  aside,  Geort^e's  Creek  C.  (5^•  /. 
Co.  V.  New  Central  Coal  Co.,  40  Mil.  425,— 
Not  fom.owkI)  in  Baltimore  &  O.  R.  Co. 
V.  Pittsburg,  W.  &  K.  R.  Co.,  10  Am.  & 
Eng,  R.  Cas.  444, 1 7  \V.  Va.  8 1 2.  R kv i  kw k.d 
IN  Baltimore  Belt  R.  Co.  v.  Baltzell,  75  Md. 

94. 

As  a  general  principle,  notice,  either 
actual  or  constructive,  to  the  party  afTected 
by  the  judgment  of  a  court,  is  essential  to 
its  validity;  but  there  is  an  exception  to  this 
rule,  which  applies  to  what  are  called  pro- 
ceedings t'n  rem,  or  suits  of  that  nature, 
included  in  which  are  condemnation  pro- 
ceedings. In  these  proceedings  the  judg- 
ments entered  are  conclusive  against  all 
persons  interested  in  the  subject-matter, 
whether  they  have  had  actual  notice  of  the 
proceeding  or  not.  A^eiv  Orleans,  J.  &•  G. 
N.  R.  Co.  V.  Hemphill,  35  Miss.  17.— Fol- 
lowing Stewart  v.  Board  of  Police,  25 
Mi.ss.  479. 


It  is  not  essential  to  the  validity  of  the 
proceedings  tliat  tiic  owner  of  the  land  to 
be  taken  should  have  notice  of  the  presen- 
tati(jn  f)f  the  petition  and  tiie  appointment 
of  viewers,  /.ack  v.  Pennsylvania  R.  Co.,  25 
/\i.  S/.  394. 

2H:{.  Stiitiitory  ii4itic«>  In  Jiirlsdii- 
tioiial  aii«l  iiiiiNt  Im>  ^iv<*ii.>'  It  may 
be  true  that  it  is  within  the  sovereign  [)ower 
of  a  state  to  take  the  propiTiy  of  an  indi- 
vidual for  public  use  without  notice  to  him, 
but  where  the  legislature  has  expressly  ()ro- 
vided  for  a  notice,  such  notice  is  essential 
to  the  jurisdiction  of  the  court,  and  a  con- 
demnati'jii  proceeding  without  such  iKjtice 
does  not  alTect  the  title  of  the  landowner, 
nor  vest'any  title  in  the  railroad  company. 
The  notice  must  be  to  the  owner,  not  to 
any  third  person.  Keener  v.  Union  I'ac.  R. 
Co.,  31  Feil.  Rep.  126;  new  trial ^^ranted  in 
34  Fed.  Rep.  871.  Rir^i^e  v.  C/iiea^o,  M.  Cj^ 
St.  P.  R.  Co.,  14  Am.  &'  Eni^\  R.  Cas.  414, 
20  yim.  &^  Knt^,  R.  Cas.  291,  65  loiva  440,  21 
N.  IV.  Rep.  767. 

The  notice  prescribed  by  the  statute  to 
be  given  in  the  absence  of  the  personal  ap- 
pearance of  the  landowner  is  indispensable, 
and  the  requirement  of  the  statute  in  this 
respect  is  jurisdictional  and  cannot  be  dis- 
regarded. Jacksonville,  T.  &•  K.  \V.  R.  Co. 
V,  Adams,  47  Am.  &»  Eng.  R.  Cas.  206,  27 
I'la.  443,  9  So.  Rep.  2.  Missouri  Pac.  R. 
Co.  V.  Houseman,  41  Kan.  300,  304,  21  Pac. 
Rep.  284.  Morgan's  L.  (^  T.  R.  &^  S.  Co. 
V.  Bourdier,  MtGloin  (La.)  232.  Parker  v. 
Ft.  IVort/i  &^  D.  C.  R.  Co.,  51  Am.  &-  Eng. 
R.  Cas.  643,  84  Tex.  333,  19  .S".   IV.    Rep.  518. 

Under  the  charter  of  the  New  Orleans,  M. 
&  C.  R.  Co.,  notice  to  all  the  parties  in 
interest  of  the  application  for'  the  appoint- 
ment of  commissioners,  tiine  and  place  of 
the  meeting  of  the  commissioners,  and  of 
the  hearing  of  their  report  for  confirmation, 
is  a  prerequisite,  without  which  the  pro- 
ceeding is  void.  AVw  Orleans,  M.  &>  C. 
R.  Co.  v.  Frederic,  46  Miss.  i. 

Under  N.  Y.  Act  of  187 1,  ch.  560,  §  22, 
each  owner  is  entitled  to  a  notice  to  be 
served  on  the  actual  occupant  of  the  lanrl 
over  which  a  proposed  railroad  is  to  be 
built,  as  designated  by  the  map  and  profile 
filed  by  the  company,  of  the  time  and  place 
of  the  filing  thereof,  and  that  the  road,  as 
designated,  passes  over  sn  h  land  ;  and  the 

*  Conformity  to  statutes  requiring  notice,  see 
note,  17  Am.  &  E.ng,  R.  Cas,  124. 
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statute  must  be  complied  with.     In  re  A'ew 
Vorh  6-  li.  R.  Co.,  62  /iarb.  (N.   V.)  85. 

Where  a  railroad  comiiaiiy  enters  lands 
without  procuring  the  tii'e  thereto,  its 
mere  occupation  will  not  be  considered  per- 
mitted by  the  owner,  so  as  to  work  an  es- 
topped a^'iinst  him,  and  he  may  maintain 
ejictnient  against  the  company  ;  Init  where 
the  company  enters  uiuler  condemnation 
proceedings,  wirch  are  defective  by  reason 
(jf  the  owner  not  having  had  pro|jer  notice, 
and  (jccui)ies  tiie  land  for  more  than  five 
years,  and  pays  tlie  taxes,  its  title  thereto 
is  protected  imder  Colo.  Gen.  St.  §  21S6, 
providing  that  one  who  has  occupied  lands 
for  live  successive  years  under  a  claim  of 
title,  and  paid  the  taxes  thereon,  shall  be 
deemed  the  legal  owner.  Keener  v.  Union 
Pac.  li.  Co.,  31  Feii.  Rep.  126;  ne^v  trial 
granted  in  34  Fed.  Rep.  87 1 . 

284.  Coiiipliaiice  with  statute 
iiiuKt  appear  011  the  record.* — Notice 
of  the  intended  application  for  the  road, 
the  residence  of  the  requisite  statutory 
number  of  petitioners,  and  the  failure  of 
tlie  owner  of  the  land  to  relinquish  the 
right  of  way,  are  all  jurisdictional  facts  and 
must  appear  on  the  face  of  the  proceedings. 
Chicago,  R.  f.  &>  P.  R.  Co.  v.  Young,  96 
Mo.  39,  15  West.  Rep.  87,  8  S.  W.  Rep.  776. 
—  .Appi.iko  in  St.  Louis,  K.  C.  &  C.  R.  Co. 
V.  Lewright,  113  Mo.  660. 

A  special  authority  to  particular  persons 
to  take  away  a  man's  property  against  his 
will  must  be  strictly  pursued,  and  must  ap- 
pear to  be  so  on  the  face  of  the  order ;  and 
where  a  particular  notice  in  writing  is  given 
l)y  the  act,  it  is  not  surBcient  to  say,  "  upon 
proof  of  due  notice  having  been  given," 
but  it  should  appear  on  tiie  order  what 
notice  was  given.  Vanivickle  v.  Camden 
€-  A.  R.  fi^•  T.  Co.,  14  N.  J.  L.  162.— Dis- 
TiNUUiSHKi)  IN  Coster?/.  New  Jersey  R.  & 
T.  Co.,  23  N.  J.  L.  227. 

285.  Propriety  of  notice  even 
tlioiigfh  not  re«uilre(l  hy  statute. — 
Where  the  statute  does  not  require  the 
court  to  have  the  owners  summoned  to 
answer  the  petition,  it  would  still  be  a  good 
practice  to  have  them  notified  to  appear,  or 
at  least  to  have  them  notified,  before  view- 
ers are  appointed  ;  and  where  the  owner  is 
absent  beyond  the  reach  of  process,  or  in- 
capacitated to  contract,  it  is  indispensable 
that  the  court   should   appoint  guardians 

*  See  also  post,  921. 


and  make  such  decree  or  order  as  may  l)e 
necessary  to  protect  the  interest  to  be  af- 
fected ;  and  the  names  of  tlie  parties  should 
be  disclosed  in  the  petition  for  the  view. 
Reitenbaiigh\,  Chester  Valley  R.  Co.,  21  I' a. 
St.  100. 

28«.  Cliaracter  of  not  ice  required. 
—It  is  only  necessary  to  give  tiie  owmr 
notice  ten  days  l)ef(jre  the  petition  is  heard  ; 
it  is  not  required  tiiat  notice  be  given  liim 
before  the  assessment  of  fiamages  by  the 
commissioners.  Cory  v.  Chicago,  />'.  &^  K. 
C.  R.  Co.,  44  Am.  &'  Eng.  R.  Cas.  183,  100 
A/o.  282,  13  .V.  H'.  Rep.  346. 

Where  the  charter  di  a  railroad  company 
does  not  require  notice  to  the  pnjperiy 
owner  of  the  intenderl  application  to  the 
judge  for  the  appointment  of  viewers,  but 
does  require  the  viewers  to  give  notice  to 
the  landowner  of  the  time  when  they  will 
view  the  i)roperty  and  assess  the  damages, 
due  notice  of  the  time  of  viewing  the  prop- 
erty and  assessing  the  damages  is  all  that 
is  required.  St.  Joseph  &*  I.  R.  Co.  v. 
Shambatigh,  106  Mo.  557,  17  S.  IV.  Rep. 
581. 

Under  the  N.  Y.  General  Railroad  Act  of 
1850,  cli.  140,  §  22,  any  landowner  who  feels 
aggrieved  by  the  proposed  location  of  a 
railroad  may,  within  fifteen  days  after  re- 
ceiving notice  of  the  location  of  the  road, 
apply  to  a  justice  of  the  supreme  court  by 
a  petition  to  be  verified,  setting  forth  his 
objections  to  the  location  as  designated, 
asking  the  appointment  of  commissioners 
to  examine  the  proposed  route  with  a  view 
of  changing  it;  but  under  this  statute  no 
notice  is  required  to  be  given  of  tlie  appli- 
cation for  the  appointment  of  the  commis- 
sioners, neither  has  the  company  the  right 
to  appear  and  litigate  the  question  of  ap- 
pointment before  the  judge  ;  but  a  notice 
of  the  hearing  on  the  report  of  the  com- 
missioners is  the  only  notice  required.  /« 
re  Hartman,  9  ///'/'.   Pr.  N.  S.  (N.   J'.)  124. 

287.  To  whom  notice  must  be 
{jiven.* — Possession  of  real  estate  can,  un- 
der the  Mich,  law  of  1846  (Rev.  St.  288,  §  7), 
be  held  by  an  executrix,  and  is  in  the  right 
of  heirs  and  devisees;  and  the  executrix 
can  resist  possessory  suits  therefor  without 
joining  the  heirs  as  defendants.  Notice  to 
an  executrix  upon  the  condemnation  of 
land  belonging  to*  the  estate  will  be  sus- 

*  Taking  itiortRaRed  premises;  when  mort- 
gagee should  have  notice,  see  note,  18  L.  R.  A. 
113- 
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tained,  not  only  as  to  her  personal  interest, 
but  for  those  which  she  represents  as  execu- 
trix. Harlage  v.  Detroit,  G.  H.  &^  M.  R. 
Co.,  17  4in.  i5»  Ell};.  R.  Cas.  131,  54  Mich. 
56  \.  20  N.   IV.  Rep.  5S/. 

The  appearance  of  the  executrix  alone  as 
'•esponrient  in  CDiidemnation  proceedings 
against  tiie  estate,  tjives  jurisdiction  where 
the  estate  is  /«  solido  and  still  in  adminis- 
tration ;  the  rigiits  of  lieirs  and  devisees 
being  secured  by  her  personal  liability  and 
that  of  her  sureties.  Biulage  v.  Detroit, 
G.  H.  St^  M.  R.  Co.,  17  /]///.  &^  Eiig.  R.  Cas. 
131,  54  Mich.  564,  20  .-v.  W.  Rep.  587. 

Where  a  landowner  files  a  petition  under 
N.  Y.  Act  of  1870,  ch.  560,  S  I,  amending 
the  general  railroafi  act  of  1850,  asking  the 
appointment  of  commissioners  to  change 
tiie  proposed  location  of  a  railroad,  it  is 
necessary,  in  order  to  render  liie  proceed- 
ing valid,  that  a  third  person,  whose  land 
would  be  crossed  if  tiie  change  be  made, 
sh(juld  have  notice.  Norton  v.  Wallkill 
Valley  R.  Co.,  6^  Barb.  (N.  V.)  77;  refers- 
iiig  61  Rarb.  476,  42  J  low.  Pr.  228. 

VViicre  a  company  is  proceeding  to  con- 
demn lands  under  water  belonging  to  the 
state,  the  owner  of  the  adjoining  uplands 
has  no  such  interest  as  entitles  him  to 
notice  of  the  proceeding.  /;.■  re  iXeiv  York, 
IV.  S.  &^  B.  R.  Co.,  29  Hun  (N.  V.)  269. 

(3iily  property  owners  whose  names  ap- 
pear on  the  easement  roll,  and  not  mere 
tenams  or  lessees,  are  entitled  to  notice 
under  the  f .  ■''.  Act  of  May  6,  1884,  entitled 
"  An  act  toprjvide  for  the  construction,  ex- 
tension, maintenance,  and  operation  of  street 
surface  railroads,"  and  providing  in  section 
5  that  notice  shail  be  served  of  the  applica- 
tion upon  the  property  owners  only,  along 
the  line  of  the  road,  whose  names  appear 
on  the  assessment  roll.  In  re  Broadway 
Surface  R.  Co.,  34  Hun  {N.   F.)  414. 

jurisdiction  to  ap()oint  commissioners  of 
api)raisal  cannot  lie  conferred  by  notice 
served  only  on  a  person  who  is  in  no  way 
connected  with  the  owner  of  the  premises 
and  has  only  gone  on  them  to  receive  ser- 
vice by  collusion  with  those  interested  in 
the  condemnation.  Duidapv.  Toledo,  A.  A. 
&^  G.  T.  R.  Co.,i,<i  Mich.  190,  9  A^.  W.  Rep. 
249. 

Where  a  person  is  appointed  the  special 
agent  of  a  town  company  to  sell  property 
of  the  company  at  prices  prescribed  by  it, 
to  receive  all  moneys  paid  on  such  sales, 


and  to  attend  to  the  payment  of  taxes  on 
its  property,  such  special  authority  does  not 
authorize  such  agent  to  appear  for  the  com- 
pany in  condemnation  proceedings  to  lay 
ofif  the  railroad  route  through  the  real  es- 
tate of  the  company,  and  notice  to  such 
agent  of  tlie  time  when  the  commissioners 
arc  to  commence  to  lay  off  the  railroad 
route  is  not  notice  to  the  company.  Mem- 
phis, K.  (&-»  C.  R.  Co.  V.  Parsons  'Poivn  Co., 
14  y////.  &^  Eng.  R.  Cas.  379,  26  A'an.  503. 

iSHH.  WIi<»  arc  "  owners,"  "  <k'cii- 
paiit.s,"  or  "  pcrsoiiN  iiit«'reste<l," 
within  tlio  mcaninj;  of  tlic  statutes. 
—  Under  a  statute  providing  that  if  a  com- 
pany cannot  agree  with  the  owner  of  lands 
or  materials  for  the  purchase  thereof,  the 
company  shall  file  with  a  justice  of  the  su- 
preme court  a  petition  stating,  among  other 
things,  the  name  of  the  "owner,"  if  known, 
whereupon  notice  shall  be  given  to  "  the 
persons  interested,"  there  is  a  distinction 
between  the  "owner "  and  "persons  inter- 
ested." By  the  word  "owner"  is  meant 
the  person  having  some  legal  estate,  while 
under  the  more  comprehensive  expression 
of  "persons  interested"  are  included  not 
only  the  person  in  whom  is  vested  the  legal 
title  of  the  land  which  the  company  pro- 
poses to  acquire,  but  also  other  individuals 
having  some  right  or  interest  therein,  not 
amounting  to  a  legal  estate,  such  as  a  right 
of  way,  inchoate  rights  of  dower  or  cur- 
tesy, or  encumbrances,  such  as  judgments 
or  mortgages,  which  constitute  liens  on  the 
legal  estate.  State  v.  Easton  &*  A.  R.  Co. , 
36  A^./.  /..  181, 12  Am.  Ry.  Rep.  417.  Piatt 
v.  Bright,  29  N.  J.  Eg.  128,  19  Am.  Ry. 
Rep.  95.  Sever  in  v.  Cole,  38  lo^va  463. — 
Distinguishing  Boynton  t/.  Peterborough 
&  S.  R.  Co.,  4  Cush.  (Mass.)  467. 

The  statute,  in  directing  notice  to  be 
given  to  the  owners  or  occupants  of  land  to 
be  affected  by  any  one  proposed  change, 
clearly  contemplates  but  one  commission 
for  that  change, or  proposed  change;  and, 
therefore,  the  greater  the  necessity  that  its 
strict  terms  shall  be  complied  with,  so  far 
as  to  allow  all  the  persons  to  be  affected  by 
that  line  an  equal  opportunity  to  defend 
and  protect  their  interests.  Norton  v. 
Wallkill  Valley  R.  Co.,  63  Barb.  (N.  V.)  77. 

Where  the  evidence  shows  that  if  a  road 
is  constructed  on  a  strip  of  land  of  the 
smallest  width  required  for  the  road  it  will 
take  a  portion  of  the  land  of  an  individual, 
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but  if  constructed  on  the  largest  estimate 
it  will  take  his  dwelling  house,  and  in 
either  event  be  within  a  few  feet  of  his 
dwelling,  and  on  a  highway  in  front  of  his 
house,  the  fee  of  which  is  in  him,  he  is 
affected  thereby  within  tiie  meaning  of  a 
statute  providing  that  in  proceedings  to 
alter  the  location  of  a  road  notice  must  be 
given  "  to  the  owners  and  occupants  of 
lands  to  be  affected  by  the  proposed  alter- 
ation." Aotton  V.  Wallkill  Valley  R.  Co., 
63  liirr/i.  (iV.  v.)  77;  reversing  61  Barb.  476, 
42  How.  Pr.  22S. 

liHD.  Notifi'  tn  some  only  of  several 
owners,  insiiflicient. —  The  owner  of 
land  died  and  left  it  occupieti  by  his  widow, 
who  had  a  dower  interest  therein,  and  the 
heirs  at  law.  A  railroad  company  pro- 
ceeded to  condemn  a  portion  of  it,  but  gave 
notice  only  to  the  widow,  and  after  the  pro- 
ceedings were  terminated,  gave  notice  to 
tlie  widow  to  vacate.  Held,  tiiat  the  widow 
aM<l  heirs  could  maintain  a  bill  to  restrain 
the  company  from  further  proceeding  to 
taivC  possession.  Ne7v  Orleans,  M.  iSf*  C. 
K.  Co.  V.  Frederic,  46  Miss.  i. 

200.  Notice  to  infant  owners.— 
Tlie  statute  requires  that  tlie  owner  of  each 
parrel  of  real  estate  proposed  to  he  taken 
shall  be  made  a  party  to  the  proceeding,  and 
be  served  with  notice  of  the  application  at 
the  time  and  in  the  modes  prescribed  by 
such  chapter,  but  it  does  not  require  service 
of  such  ni)tice  on  an  infant  owner  in  per- 
son. Charleston  &•  S.  Ihidi^^e  Co.  v.  Coin- 
stock,  36  IV.  Va.  263,  1 5  S.  E.  Rep.  69. 

If  at  any  time  during  the  proceedings  it 
is  suggested  that  tiiere  are  infant  owners, 
who  are  in  the  county  and  have  attained 
the  age  of  discretion,  who  ought  to  be  per- 
sonally noti''ied,  the  court  may  so  order. 
Charleston  &>  S.  Bridi^e  Co.  v.  Comstock,  36 
ff.  Va.  2'^\  m  .<;•.  E.  Re/).  69. 

The  guardian  of  the  infant  owner,  if 
thnre  be  one,  must  be  notified,  and  as  such 
he  has  a  right  to  appear  and  mal:e  any  and 
all  proper  defense  for  and  on  behalf  of  his 
warri.  Charleston  &'  S.  Ihidge  Co.  v.  Corn- 
stock.  36  IV,   Va.  263,  15  5.  E.  Rep.  69. 

If  such  appearance  and  defense  be  not 
made  by  such  guardian,  then  the  court 
should  appoint  a  guardian  ad  litem  to  de- 
fend his  interest,  neither  being  in  the  strict, 
proper  sense  a  party  to  the  suit.  Charles- 
ton &•  S.  Ihidge  Co.  v.  Comstock,  36  \V.  Va. 
263,  I  5  5.  E.  Rep.  69. 

291.  Form  and  sufflcieucy  of  the 


n«)tice.* — The  notice  authorized  by  Kan. 
Gen.  St.  ch.  23,  §  86,  is  sufficient,  even 
though  no  map,  profile,  or  notice  has  been 
filed  or  given  as  required  by  sections  48  and 
49  of  said  act.  Missouri  River,  Ft.  .S'.  &■>  G. 
R.  Co.  V.  Shcpard,  9  Kan.  647.— Quoting 
Owners  of  Ground  v.  Mayor,  etc.,  of  Albany, 
15  \Vend.(N.  Y.)  374. 

The  notice  to  which  the  owner  is  entitled 
is  such  as  will  afford  him  the  opportunity  of 
submitting  to  the  jury  such  evidence  as  he 
may  deem  necessary  in  regard  to  the  value 
of  iiis  properly.  Baltimore  Belt  R.  Co.  v. 
Baltzcll,  51  Am.  &>  Eng.  R.  Cas.  669,  75 
Md.  94.  23  All.  Rep.  74. 

The  notice  required  to  be  published  in 
a  newspaper,  by  Mo.  Gen.  St.  ch.  66,  is  to 
notify  tlie  owner  of  lands  which  are  souglit 
to  be  condemned,  that  tlie  proceedings  are 
pending,  so  that  he  may  appear  and  protect 
his  interest ;  and  in  orfler  that  he  may  un- 
derstand the  nature  and  object  of  the  pro- 
ceedings, tlie  substance  of  the  petition 
must  be  stated  in  the  notice.  So  a  notice 
that  the  company  will  make  application  to 
the  judge  of  tlie  circuit  court  at  a  certain 
time  and  place,  and  the  object  sought  to  be 
accomplished  is  precisely  and  plainly  stated, 
with  a  description  of  the  land  which  is 
sought  to  be  taken,  is  sufficient.  Quincy  iS^ 
r.  R.  Co.  V.  Taylor,  43  Mo.  35. 

A  notice  to  parties  of  proceedings  to 
condemn  their  land  for  railroads  (Wagn. 
Mo.  St.  327,  §  2),  which  informs  them 
that  commissioners  are  to  be  appointed 
to  assess  damages  to  them  accruing  from 
the  passage  of  the  road  over  their  lands, 
describing  the  lands,  is  sufficient,  inasmuch 
as  they  cannot  be  misled.  Quincy,  M.  &> 
P.  R.  Co.  V.  Kellogg,  54  Mo.  334. 12  Atn.  Ry. 
Rep.  382. 

In  proceeding  under  the  seventh  section 
of  the  act  to  incorporate  the  Elizabcthtown 
and  Somerville  railroad  company  it  will  not 
be  error  if  the  notices  of  the  appointment 
of  commissioners  to  value  land  required  by 
the  company  are  addressed  separately  to 
each  of  several  owners  of  undivided  rights, 
and  the  land  to  be  valued  is  described  as 
"his  land,"  or  if  tne  notices  of  the  time 
and  place  of  meeting  are  given  by  and  in 
the  name  of  the  company,  instead  of  by  and 
in  the  name  of  the  commissioners,  or  if  the 
company  appoint  the  time   and   place  of 

*  Sufficiency  of  notice  to  landowner.  Non- 
residents, see  39  Am.  &  Eng.  R.  Cas.  57,  abstr. 
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meeting,  give  due  notice  of  the  appoint- 
ment, iind  tlie  commissioners  meet  at  tlie 
time  and  place  appointed.  A'oss  v.  Eliza- 
hithtown  &^  i'.  A'.  Co.,  20  A'.  _/.  L.  230. 

In  liie  absence  of  statutory  directions  the 
tii.)unal  to  wliicli  .ipplication  is  made  for 
tile  appointment  of  commissioners  lo  ap- 
praise land  must  judy;e  of  tiie  sullicicncy  of 
Uie  notice  j;ivcu  that  such  application  will 
De  made ;  and  if  it  appear  by  the  record 
that  the  notice  was  satisfactory  to  that  tri- 
bunal, the  court,  in  reviewing  such  proceed- 
intf,  wdl  assume  that  the  noiice  was  sulli- 
cient.  Cooler  v.  A'iW  Jersty  R.  (Sf^  T.  Co., 
23  A'.  /.  L.  227  ;  ajjinned  in  24  X.J.  L.  730. 
— UlSTlNGUiSHlNG  Vanwicl<le  z/.  Camden  & 
A.  K.  &  T.  Co.,  14  N.  J.  L.  166. 

The  notice  prescribed  by  the  N.  Car. 
statute  as  a  bar  to  the  right  to  compensa- 
tion is  not  a  constructive  notice,  or  such  a 
notice  as  the  petitioner  might  have  acquired 
by  a  diligent  scrutiny  of  his  title,  but  such 
facts  and  circumstances  as  might  reasonably 
suggest  to  the  ordinary  citizen  serious  de- 
fects in  Ids  own  title.  Carolina  C.  R  Co.  v, 
McCaskill,  98  A^.  Car.  526,  4  S.  E.  Rep.  468. 

Written  notice  by  the  company  to  the 
owner  that  a  right  of  way  would  be  required 
is  unnecessary  when  the  owner  has  noiice 
otherwise  of  the  intended  entry  for  such 
purpose.  Tompkins  v.  ^lugusta  <S^  A'.  R. 
Co.,  2,7  So.  Car.  3S2. 

Where  the  charter  required  that  commis- 
sioners appointed  for  the  appraisal  of  land 
damages  should  give  the  landowner  fifteen 
days'  notice,  and  their  report  shows  that 
they  in  fact  only  gave  three,  and  that  tlie 
landowner  did  not  appear,  tlie  proceedings 
are  void  upon  their  face.  Croft  v.  Benning' 
ton  &»  R.  R.  Co.,  64   Vt.  I,  23  At/.  Rep.  922. 

'2i)ii.  8|ie('it.yinK-  time  and  iilacc. — 
Under  the  general  railroad  act  a  company 
cannot  proceed  for  the  a[)poinlment  of 
commissioners  to  appraise  land  to  be  taken 
until  it  has  given  fifteen  days'  notice  to  the 
owners  or  occupants  of  the  land,  of  the  time 
and  place  of  filing  of  the  map  and  profile  of 
the  road,  Walikill  Valley  R.  Co.  v.  A'or- 
ton,  12  Adl>.  Pr.  N.  S.  {N.  1'.)  317.— Ap- 
proving Ren.sselaer  &  S.  R.  Co.  v.  Davis, 
43  N.  Y.  137. 

Where  the  proceeding  is  to  condemn  real 
estate  in  the  city  of  New  York,  a  statement 
in  the  notice  that  a  petition  will  be  pre- 
sented "to  the  special  term  of  the  supreme 
court  of  New  York,"  is  not  sufficient  under 
the  N.  Y.  Code  Civ.  Pro.  §  3361,  which  re- 


quires a  notice  of  the  time  and  place  at 
which  will  be  presented  a  petition  "  lo  a 
special  term  of  the  supreme  court  held  in 
the  judicial  district  where  the  property  or 
some  portion  of  it  is  situated."  Such  no- 
tice is  applicable  to  a  special  teim  held 
any  place  in  the  state,  and  under  it  the 
court  would  require  no  jurisdiction.  In  re 
Broadway  i3~»  i'.  A.  R.  Co.,  69  Jlitn  275,  53 
N.  Y.  S.  R.  38,  23  A^.  1'.  Siipp.  609. 

The  fact  that  the  petition  was  heard  at  a 
later  day  than  the  one  named  in  the  notice 
does  not  oust  the  court  of  jurisdiction 
where  the  owner  did  not  appear  in  court  on 
the  day  named  in  the  notice.  Tliontpson  v. 
Chicago,  S.  F.  &*  C.  R.  Co.,  no  Mo.  147,  19 
S.  W'.Rep.  77. 

20!S.  l>esei'ibiii{;  the  uroporty  to 
be  taken.— Where  notices  of  condemna- 
tion described  the  land  to  be  condemned 
as  a  certain  number  of  feet  on  each  side  of 
the  centre  line  of  the  railroad,  "as  the  same 
is  located,  staked,  and  marked"  —  held, 
that  this  description  was  sullicient,  and  if 
any  other  parts  of  the  description  diflered 
therefrom,  they  nmst  yield  thereto.  Lower 
v.  Chicago,  B.  &^  Q.  A*.  Co.,  10  Aw.  6^  Eng. 
A'.  Cas.  1 7,  59  /oTva  563,  1 3  A'.   JV.  A'ep.  7 1 8. 

The  notice  of  time  and  (ilace  of  appijint- 
ment  of  commissioners  to  condemn  a  right 
of  way  required  by  the  seventh  section  of 
the  charter  of  "  the  Somei  ville  &  Kasion  R. 
Co."  need  not  contain  a  description  of  the 
lands  to  be  taken.  An  appointment  of 
commissioners  "to  appraise  land  and  assess 
damages  to  be  paid  by  said  company  for  the 
lands  so  required,"  is  sufficient  under  the 
words  of  the  charter  of  that  company;  but 
if  it  was  defective,  the  words  "  pursuant  to 
the  provisions  of  the  above  recited  act," 
would  end  all  difficulty.  Doughty  v.  Soiner- 
ville  (S-  E.  R,  Co.,  21  A^.  /.'  A.  442.— Rk- 
VIEWKD  IN  Stale  (Morris  &  E.  R.  Co.,  Pros.) 
V,  Hudson  Tunnel  R.  Co.,  38  N.  J.  L.  54S. 

204.  Service  of  the  notice,  gen- 
erally.— A  corporation  formed  by  a  con- 
solidation of  a  domestic  and  a  foreign  cor- 
poration, pursuant  to  Minn.  Gen.  Laws  1881, 
ch.  94,  must  be  deemed  a  "domestic 
corporation."  In  proceedings  under  title  1, 
ch.  34,  Gen.  St.  1878,  to  take  private  |)iop- 
erty  for  public  uses,  in  the  case  of  domestic 
corporations,  the  mode  of  service  of  notice 
provided  in  section  15,  to  wit,  "  upon  the 
president,  secretary,  or  any  director  or 
trustee  of  such  corporation,"  is  exclusive; 
and  hence  service  "upon  any  acting  ticket 
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or  freight  agent,"  under  ch.  64,  Laws  1871 
(Gen.  St.  1878,  ch.  66,  §  62),  would  not,  in 
such  proceedings,  be  legal  service.  In  re 
St.  Paul  (S-  N.  P.  R.  Co.,  28  Am.  &•  Eng.  R. 
Cas.  255,  36  Ali'iin.  85,  30  A'.   IV.  Rep.  432. 

Mo.  Kev.  St.  g^  2033,  2034,  being  the  gen- 
eral provisions  of  the  code  in  regard  to  the 
service  of  notices,  are  applicable  to  the  no- 
tice which  section  2738  requires  the  clerk 
of  tiie  circuit  court  to  give  of  the  filing  of 
the  -iward  of  the  commissioners  in  proceed- 
ings of  eminent  domain  by  railway  compa- 
nies. Mississippi  River  &*  B.  T.  R.  Co.  v. 
Jones,  54  Mo.  App.  529. 

Before  a  railroad  company  can  have  the 
damages  of  a  resident  landowner  appraised, 
ten  days'  notice  in  writing  must  be  given 
the  owner  or  guardian,  either  by  personal 
service  or  by  leaving  a  copy  thereof  at  his 
usual  place  of  residence,  unless  waived. 
Tr ester  v.  Missouri  Pac.  R.  Co.,  33  Ne6.  171, 
49  A'.  IV.  Rep.  mo. 

295.  Personal  notice. — The  delivery 
of  the  act  of  appropriation  to  the  owner  of 
the  land,  or  guardian,  is  the  first  notice  re- 
quired by  the  statute  ;  and  this  must  be 
done  before  the  appointment  of  the  ap- 
praisers. S7vinney  v.  Ft,  Wayne,  M.  &*  C, 
A\  Co.,  59  Ind.  205. 

Notice  required  by  statute  to  the  owner 
of  land  included  within  a  railroad  location, 
of  a  petition  for  authority  to  take  land,  will 
be  presumed.  It  is  not  necessary  that  all 
the  landowners  should  be  notified  person- 
ally by  name.  Brock  v.  Old  Colony  R.  Co., 
33  Am.  (S-*  Eng.  R.  Cas.  96,  146  Mass.  194,  5 
N.  Eng.  Rep.  724,  15  A^.  E.  Rep.  555. 

The  omission  to  give  the  personal  notice 
of  the  meeting  of  the  commissioners  as  re- 
quired by  cliiipter  34,  Minn.  Gen.  St.,  to  the 
owner  residing  on  the  land  sought  to  be 
C(jndemned  for  railroad  purposes,  renders 
condemnation  proceedings  under  that  stat- 
ute void.  Lolunan  v.  St.  Paul,  S.  <S~»  T.  F. 
R.  Co..  18  Minn.  174  {Gil.  1 57).— Distin- 
(luiSMKi)  IN  Rheinerv.  Union  Depot  St.  R. 
iS:  T.  Co.,  14  Am.  «S  Eng.  R.  Cas.  373,  31 
Minn.  289. 

Where  a  railroad  company  institutes  pro- 
ceedings to  condemn  land  and  is  required 
to  give  notice  of  the  proceedings  to  the 
owners  personally  or  by  leaving  the  same 
at  their  residence  or  place  of  abode,  per- 
sonal service  in  another  state  on  a  lum- 
resident  is  sufficient  service.  State  (Day, 
Pros.)  v.  Hudson  River  R.  &*  T.  Co.,  {N.J.) 
25  Atl.  Rep.  853. 


290.  Notice  by  mail. —  The  jurisdic- 
tion of  the  probate  court  in  proceedings  to 
condemn  lands  for  railroad  purposes  is  de- 
pendent upon  proof  of  a  valid  notice  to  the 
landowners.  Notice  mailed  ,to  a  party 
whose  residence  was  in  fact,  and  was  so  al- 
leged in  the  petition,  at  Aurora,  N.  Y., 
directed  to  him  at  Batavia,  Cayuga  county, 
N.  Y.,  is  void.  Morgan  v.  Chicago  &•  A'.  R. 
Co.,  36  Mic/i.  428. 

297.  Kotice  by  pnblioarion,  when 
suflicient.* — In  proceedings  in  rem  for 
the  condemnation  of  land,  and  the  assess 
ment  of  the  owners'  damages  therefor,  it  is 
competent  for  the  legislature  to  provide  for 
constructive  notice  of  the  proceedings  to 
the  parties  interested  by  publication.  St. 
Paul,  M.  Sf  M.  R.  Co.  v.  Minneapolis,  24 
Am.  &^  Eng.  R.  Cas.  309,  35  Minn.  141,  27 
A^.   IV.  Rep.  500. 

Under  Kan.  Comp.  Laws,  ch.  23,  publica- 
tion of  a  notice  directed  to  persons  owning 
lands  on  the  line  of  a  railroad  as  the  same 
was  or  might  be  located  through  a  certain 
section,  that  the  commissioners  on  a  certain 
date  would  proceed  to  lay  off  the  route  for 
said  road  through  said  section,  and  api)raise 
the  value  and  assess  the  damages,  is  suffi- 
cient to  siippot'  the  condemnation  of  lands 
in  such  section  by  the  railroad  company. 
Huling  v.  Kaw  Valley  R.  <S^  /.  Co.,  39  Atn. 
Gr'  Eng.  R.  Cas.  52,  130  U.  S.  559,  9  Sup.  Ct. 
Rep.  603. 

If  notice  of  the  intention  of  a  railroad 
company  to  condemn  a  right  of  way  through 
lands  has  been  duly  made  by  publication  in 
a  newspaper,  a  non-resident  landowner  can- 
not object  that  he  has  been  deprived  of  his 
property  without  due  process (jf  law.  Huling 
v.  Kaiv  Valley  R.  &^  I.  Co.,  39  .//;/.  iS-  Eng 
R.  Cas.  52,  130  U.  S.  559,  9  Sup.  Ct.  Rep. 
603. 

An  owner  of  land  is  not  in  the  actual  oc- 
cupancy of  the  same,  within  the  meaning  of 
section  49  of  the  Kan.  act  concerning  pri- 
vate corporations,  unless  he  is  an  aciuiil 
resident  thereon  ;  and  where  such  owner  is 
not  an  actual  occupant  of  tiio  land,  notice 
of  an  appropriiition  of  a  part  of  the  same  for 
a  right  of  way  for  a  railw'ay,  given  by  publi- 
cation in  a  newspaper,  as  provided  by 
amended  section  86  of  said  act  (Laws  1870, 
ch.  74,  §  1),  is  suflicient.  Hunt  v.  Smith.  9 
Kan.  137. 


*  Notice    to   landowners   by    publication,  see 
note,  14  Am.  &  Eng.  R.  Cas.  384. 
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Where,  in  a  proceeding  to  condemn  the 
right  of  way  through  or  over  the  real  estate 
of  a  non-resident,  notice  is  given  by  publi- 
cation in  a  newspaper  that  if  the  owner  fails 
to  apply  for,  an  assessment  of  damages  by 
a  date  named,  then  the  railroad  company 
will  apply  therefor,  and  that  the  appraise- 
ment will  be  made  at  the  premises  on  a  day 
and  hour  named  in  the  notice,  such  publica- 
tion will  give  no  authority  for  the  assessment 
of  damages  nine  months  after  the  date  fixed 
therefor  in  the  notice.  Hull  v.  Cliicago,  B. 
<3-  (2.  K.  Co.,  21  AW.  371,  32  .V.  //'.  KcJ). 
162. 

Wis.  Rev.  St.  §  1846,  providing  that  notice 
of  the  proceedings  for  tiie  condemnation  of 
land  may  be  given  by  publication  even  to 
resident  owners,  is  constitutional.  IViiine- 
hago  Furniture  Mfg.  Co.  v.  Wisconsin  Mid- 
land R.  Co.,  81  li'is.  3S9,  51  h\  IV.  Rep. 
576.— Distinguishing  Seifert  v.  Brooks,  34 
Wis.  443 ;  State  v.  Fond  du  Lac,  42  Wis, 
287. 

The  charter  of  a  railway  company  required 
notice,  by  publication,  to  the  owner  or  oc- 
cupier, or  unknown  owners  of  land  sought 
to  be  condemned,  of  the  application  to  ap- 
point commissioners,  and  the  company  pub- 
lished such  notice  as  to  one  who  had  held 
a  life  estate  only,  but  who  was  dead,  not 
naming  the  remainderman.  Held,  that  the 
subsequent  proceedings  condemning  the 
land  for  right  of  way  were  not  binding  upon 
the  remainderman,  and  that  he  miglit  re- 
cover the  land  appropriated,  by  ejectment. 
Chicago  &•  A.  R.  Co.  v.  Smith,  78  ///.  96.— 
Reviewed  in  Bradley  t^.  Missouri  Pac.  R. 
Co.,  30  Am.  &  Eng.  R.  Cas.  379,  91  Mo.  493. 

298.  Service  by  imblicatioii.— Sec- 
tion 1247  of  the  Iowa  Code  requires  that  a 
notice  by  publication  for  the  condemnation 
of  right  of  way  [ov  a  railroad  must  be  ad- 
dressed by  name  to  the  person  whose  land 
is  to  be  taken  or  affected,  and  the  owner  not 
so  named  will  not  be  bound  by  a  notice  ad- 
dressed to  "all  other  [lersons  having  any 
interest  in  or  owning  any  portion  "  of  the 
land,  liirge  v.  Chicago,  M.  &•  St.  P.  R.  Co., 
14  ^Im.  &•  Eng.  R.  Cas.  414,  20  Am.  &* 
Eng.  R.  Cas.  291,  65  Iowa  440,  21  A^.  IV. 
Rep.  767. 

Under  Minn.  Gen.  St.  1878,011.  34,  §  15,  it 
is  a  condition  precedent  tt)  the  right  to  make 
service  by  publication  of  the  notice  therein 
required,  upon  non-resident  landowners  or 
those  whose  residence  is  unknown,  that  an 
affidavit  shall  have  been  filed,  showing  the 


fact  of  the  non-residence,  or  that  after  dili- 
gent inquiry  the  residence  of  such  ovvner  is 
unknown  or  caimot  be  ascertained.  Broivn 
V.  St.  Paul  &*  N.  P.  R.  Co.,  38  Minn.  506,  38 
N.  IV.  Rep.  698. — Following  Barber  v. 
Morris,  37  Minn.  194,  33  N.  W.  Rep.  559. 

Where  it  is  sought  to  condemn  the  real 
estate  of  a  non-resident,  and  notice  of  such 
intention  is  given  by  publication,  the  publi- 
cation must  be  made  in  one  newspaper  four 
successive  weeks.  The  publication  of  such 
notice  in  a  daily  ne\vsi)aper  a  part  of  the 
time,  and  the  remainder  of  the  time  in  a 
weekly  (the  papers  being  sent  to  ditlercnt 
sets  of  subscribers  in  different  localiticsi, 
will  not  confer  jurisdiction,  and  all  proceed- 
ings thereunder  will  be  void.  H/ill  v. 
Chicago,  B.  ^3^•  Q.  R.  Co.,  21  Neb.  371,  32  A'. 
IV.  Rep.  162. 

Where  a  company  is  proceeding,  under 
the  N.  Y.  General  Railroad  Act  of  1850,  to 
condemn  lands,  notice  need  not  be  served  by 
publication,  as  required  by  the  Act  of  1876, 
ch.  198,  §  2,  except  where  the  land  itself  is 
to  be  taken,  and  not  where  the  object  is  to 
acquire  an  easement  appurtenant  to  the 
land.  In  re  Metropolitan  El.  R.  Co.,  18  N. 
Y.  S.  R.  1 34,  2  A^.    Y.  Supp.  278. 

299.  Waiver  of  iiotioe  l»y  nppoar- 
niice  or  otherwise.— Upon  the  presenta- 
tion of  a  petition  to  the  district  court,  in 
accordance  with  the  provisions  of  the  stat- 
ute, showing  a  right  on  the  part  of  the  pe- 
titioner to  acquire  the  land  therein  de- 
scribed, and  invoking  the  action  of  the 
court  in  the  premises,  the  court  has  juris- 
diction of  the  subject-matter  of  the  proceed- 
ing. There  is  then  only  wanting  to  com- 
plete jurisdiction  on  the  condemnation 
proceedings  that,  by  the  means  prescribed 
by  statute  or  otherwise,  the  parties  whose 
interests  are  involved  should  be  brought 
within  the  jurisdiction  of  the  court.  The 
provisions  of  the  statute  relating  to  the  ser- 
vice of  notice  of  the  time  and  place  when 
the  petition  will  be  presented  to  tlie  court 
for  its  action  are  designed  only  for  the 
purpose  of  investing  the  court  with  juris- 
diction over  the  persons  interested  in  the 
proceeding.  Defects  with  respect  to  the 
jurisdiction  over  the  person  may  be  waived, 
and  when  waived  cannot  afterwards  be 
questioned.  Any  distinct  recognition  by  a 
party,  in  the  progress  of  a  cause,  of  the 
authority  of  a  tribunal  to  adjudicate  therein, 
is  effectual  as  a  waiver  of  defects  going 
merely  to  the  jurisdiction  of  the   person. 
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RJieiner  v.  Union  Depot  St.  R.  &*  T.  Co.,  14 
Am.  &*  En^.  R.  Cas.  373,  31  Minn.  289,  17 
N.  W.  Rep.  623. — Distinguished  in  Min- 
neapolis &  St.  L.  R.  Co.  V.  Kanne,  17  Am. 
&  Kng.  R.  Cas.  122,  32  Minn.  174. 

The  want  of  publication  of  notice  to 
owners  and  parties  interested  cannot  be  in- 
sisted upon  on  appeal  where  all  concerned 
hiive  voluntarily  appeared  in  the  cause. 
l-'.asl  Saginaw  &*  St.  C.  R.  Co.  v.  Benham, 
28  Mich.  459,  12  Am.  Ry.  Rep.  356. 

Since  an  act  providing  for  the  taking  of 
private  pro[)erty  for  public  use  is  not  uncon- 
stitutional because  it  omits  to  secure  the 
owner  a  hearing  in  reference  to  the  assess- 
ment of  damages,  or  a  notice  thereof,  a  pre- 
iiniiiiary  injunction  will  not  be  granted  to 
restrain  the  occupation  of  land  by  a  railroad 
company  after  an  assessment  -inder  such 
act,  when  it  appears  that,  as  matter  of  fact, 
the  landowner  had  actual  notice  of,  and  was 
heard  at,  the  meeting  of  the  commissioners 
for  the  purpose  of  assessing  damages,  and 
the  bill  contains  no  allegations  of  partiality, 
unfairness,  corruption,  or  fraud  on  the  part 
of  the  commissioners.  Wilson  v.  Baltimore 
(3-»  P.  R.  Co.,  5  Del.  C/i.  524.— QUOTING 
Beekinan  v.  Saratoga  &  S.  R.  Co.,  3  Paige 

(N.  Y.)75. 

In  such  a  case  the  court  of  chancery  has 
no  jurisdiction  to  hear  or  determine  the  fact 
as  to  the  sutliciency  of  the  damages  awarded 
by  the  conimissi(jners.  Wilson  v.  Baltimore 
&^  P.  R.  Co.,  5  Del.  C/i.  524. 

Where  ten  days'  notice  is  not  given  of  the 
appointment  of  appraisers,  as  required  by 
N.  Y.  Act  of  1847,  ch.  31,  §  4,  under  which 
the  proceeding  was  had,  but  the  record 
shows  that  the  landowner  appeared  and  ob- 
jected to  the  regularity  of  the  proceedings, 
but  the  ground  of  objection  is  not  disclosed, 
it  will  be  presumed  that  he  appeared  espe- 
cially to  object  to  the  sufficiency  of  the  no- 
tice, and  such  limited  appearance  is  not 
siitricient  to  waive  notice  and  rrnder  the 
proceedings  valia.  Cruder  v.  Hudson  River 
A'.  Co.,  12  JV.  V.  190.--APPLYING  Dyckman 
V.  Mavor,  etc.,  of  N.  Y.,  5  N.  Y.  434;  Mo- 
hawk*  H.  R.  R.  Co.  v.  Artcher.  6  Paige  84. 

Where  a  landowner  objects  to  a  proceed- 
ing on  account  of  the  insufTiciency  of  the 
notice  given,  such  objection  is  not  waived 
by  subsequently  demurring  to  the  petition. 
/;/  re  Broadway  &•  S.  A.  R.  Co.,  69  Hun  275, 
53  N.  y.  S.  R.  38. 

300.  Waiver  of  notice  by  filing 
exceptions   or  taking    appeal.— The 


taking  and  prosecuting  of  an  appeal  to  the 
district  court  from  the  award  of  commis- 
sioners in  favor  of  the  appellant  is  effectual 
as  a  waiver  of  jurisdictional  defects  result- 
ing from  the  fact  tiiat  the  proceedings  be- 
fore the  court  and  the  commissioners  had 
been  had  without  notice  to  the  api)ellant. 
R/ieiner  v.  Union  Depot  St.  R.  (S-*  J'.  Co.,  14 
Am.  (S^  Eng.  R.  Cas.  373,  31  Minn.  289,  17 
A^.  W.  Rep.  623. 

One  who  has  taken  and  presented  such 
an  appeal  may  not  afterwards  pursue  the 
inconsistent  remedy  of  an  action  to  restrain 
the  corporation  from  the  use  of  the  land, 
upon  the  ground  of  such  defect  in  the  con- 
demnation proceedings.  Rheiner  v.  Union 
Depot  St.  R.  &-  r.  Co.,  14  Am.  &-  Kng.  R. 
Cas.  373,  31  Minn.  289,  17  .\'.  W.  /ic/.  623. 
—Distinguishing  Lohman  t'.  St.  Paul,  S. 
&T.  F.  K.  Co.,  18  Minn.  174;  Weir  z'.  St. 
Paul,  S.  &  T.  F.  R.  Co.,  18  Minn.  155. 

By  filing  exceptions  to  an  award,  a  party 
waives  any  objection  he  may  have  had  to 
proof  of  service  of  notice  to  appropriate 
lands.  Swinney  v.  Ft.  Wayne,  M.  (S-»  C.  R. 
Co.,  59  Ind.  205.  Indiana  B.  &•  W.R.  Co.  v. 
Allen,  100  Ind.  409. 

6.  Process. 

301.  Siininions.  —  Cal.  Code,  §  1243, 
provides  that  a  condemnation  proceeding 
must  be  commenced  by  filing  a  complaint 
"and  issuing  a  summons  iheieon,"and  un- 
der this  statute  a  proceeding  is  not  com- 
menced until  the  summons  is  issued. 
Pacific  Coast  R.  Co.  v.  Porter,  33  Ant,  <S~» 
Eng.  R.  Cas.  167,  74  Cal.  261,  15  Pac.  Rep. 

Where  the  application  is  to  the  judge  in 
vacation,  more  than  the  mere  filing  of  the 
petition  is  required.  By  section  3  of  the 
III.  act  the  petition  must  be  presented  to 
the  judge,  and  he  is  required  to  note  there- 
on the  day  when  it  is  presented,  and  also  a 
day  when  he  will  hear  the  same,  and  order 
a  summons  to  resid<'nts  and  publication  to 
non-residents,  returnable  accordins^ly.  Her- 
cules Iron  Works  v.  Elgin,  J.  iS-»  E.  R.  Co., 
141  ///.  491,  30  A'^.  E.  Rep.  1050.— Quoting 
Bowman  v.  Venice  &  C.  R.  Co.,  102  111.  459. 

It  is  the  order  of  the  judge  in  vacation,  in 
fixing  a  day  for  the  rehearing,  etc.,  that  de- 
termines the  character  of  the  proceeding  as 
in  vacation.  When  the  petition  is  filed  with 
the  clerk  in  vacation,  and  no  order  is  made 
by  the  judge  fixing  a  time  for  the  hearing, 
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it  is  correct  practice  for  tiie  cleric  to  issue  a 
summons  returnable  to  the  ensuing  term  of 
court,  as  in  otlier  cases.  Tlie  application  is 
then  treated  as  made  to  the  judge  in  term 
time,  and  stands  for  liearitjg  upon  the 
docket  of  the  term  at  anytime  not  less  than 
ten  days  after  due  service  of  process.  Her- 
ciiles  Iron  Works  v.  Elgin,  J.  Sr*  E.  R.  Co., 
141  ///.  491,  30  .V.  E.  Rep.  1050. 

In  proceedings  before  a  justice  a  formal 
summons  is  not  essential  if  defendant  is 
served  with  written  I'otice  :  cribed  by 

the  statute.  Mustek  <.  F  ;  .  'h',  S.  &* 
J/.  R.  Co.,  1 14  Mo.  309,  2\    .,  ■     i.  491. 

JlOli. tiinl  aiiieiuliiieiitthoreof. — 

VViiere  a  summons  issuer*  by  the  county 
court  was  made  returnable  '  efore  •'. 
county  court  on  a  day  in  vacaticji.,  ann  iii'^ 
court  caused  the  same  to  be  amended  so  as 
to  read  "  returnable  before  the  judge,"  in- 
stead of  the  court,  but  it  was  properly 
served  as  issued — held,  that  the  amendment 
should  not  have  been  made,  it  having  been 
properly  made  returnable  in  the  first  in- 
stance; but  that  as  the  amendment  worked 
no  harm,  it  presented  no  ground  to  reverse 
the  judgment  of  the  court.  A  summons  in 
sucli  case,  returnable  before  a  judge  in 
vacation,  means  before  the  court  of  which 
he  is  judge.  Leibengut  v.  Louisville,  N.  A. 
&•  St  L.  R.  Co.,  14  Am.  &^  Eng.  R.  Cas.  349, 
103  ///.  431.— Quoting  Bowman  v.  Venice 
&  C.  R.  Co.,  102  111.  459. 

30;{.  Warrant.— A  warrant  issued  in 
pursuance  of  an  order  of  the  circuit  court, 
by  the  clerk  to  the  sheriff,  directing  a 
second  inquisition  to  be  taken,  for  the  con- 
demnation of  land  for  the  use  of  a  railroad, 
the  first  having  been  set  aside,  is  not  one  of 
the  regular  writs  known  under  the  head  of 
pniccss,  and  is  not  essential  to  the  validity 
of  the  inquisition.  The  power  of  the  court 
under  the  statute  to  "  direct  another  in- 
quisition to  t)e  taken  "  after  the  first  has 
boon  set  aside,  may  be  carried  out  by  an 
order  addressed  directly  to  the  sheriff,  com- 
manding him  to  proceed  and  take  a  new 
inciuisition.  George's  Creek  C  &»  I.  Co,  v. 
Xtw  Central  Coal  Co.,  40  Md.  425. 

;i(>4.  S<'rvi«'«».— Service  of  process  by 
"due  course  of  mail,"  in  a  condemnation 
proceeding,  where  not  recognized  l)y  the 
statute,  is  invalid.  J)oYle  v.  Kansas  City  &^ 
S.  R.  Co.,  113  Afo.  280,  20  S.  IV.  Rep.  970. 

Where  service  is  had  upon  the  landowner, 
but  not  ten  days  before  the'  day  set  by  the 
judge   for   the   hearing  of  a    petition   pre- 


sented in  vacation  to  condemn  land  for  a 
right  of  way,  the  service,  though  not  in 
time  for  the  purposes  of  a  trial,  will  give 
the  court  jurisdiction  of  the  person  of  the 
defendant,  and  the  petition  gives  jurisdic- 
tion of  the  subject-matter  and  of  the  person 
of  the  petitioner;  and  the  court  will  have 
the  power  to  continue  the  cause,  and  such  a 
continuasice  will  not  abate  the  proceeding. 
Borvman  v.  Venice  &*  C.  R.  Co.,  14  Am.  (S-» 
E»g.  R.  Cas.  347,  102  ///.  472. 

7.  Petition,  Complaint,  etc.* 

305.  Necessity  of.— The  power  to  ap- 
point commissioners  in  railroad  condemna- 
tion proceedings  is  conferred  by  How.  Mich. 
St.  §  3332  (as  amended  by  Act  No.  7,  Laws 
i.i  1887);  but  the  right  to  exercise  it  de- 
pends upon  the  existence  of  certain  facts, 
which  must  be  made  to  appear  by  petition 
to  the  court  empowered  to  make  the  ap- 
pointment. Toledo,  S.  &*  M.  R.  Co.  v.  East 
Saginaw  &*  St.  C.  R.  Co.,  36  Am.  &^  Eng.  R. 
Cas.  553.  72  Mich.  206,40  N.  IV.  Rep.  436.— 
Followed  in  People  ex  rel.  v.  Board  of 
Railroad  Crossings,  72  Mich.  234. 

Under  the  Indiana  statute  it  is  not  neces- 
sary to  file  a  formal  complaint  where  the 
proceeding  is  instituted  by  the  owner.  The 
inquest  itself,  taken  in  connection  with  the 
application  and  writ,  is  sulFicient  to  advise 
the  company  wliat  is  to  be  answered.  Ma- 
rion <S^  M.   V.  R.  Co.  v.  Ward,  9  Ind.  1 23. 

300.  Necessity  of  a  writiii}?.— The 
application  to  the  court  or  judge  to 
appoint  appraisers  need  not  be  in  writing, 
but  the  warrant  under  which  the  appraisers 
act  must  be  in  writing.  Swinney  v.  Ft. 
Wayne,  M.  Q^  C.  R.  Co.,  59  Ind.  205. 

An  application,  under  section  710  of  the 
Ind.  practice  act  (2  Rev.  St.  1876,  p.  289), 
for  a  writ  for  the  assessment  of  damages, 
must  be  in  writing;  and  such  application 
constitutes  a  complaint,  to  wliicli  objection 
may  be  made  as  in  ordinary  advcrsarj'  pro- 
ceedings. Church  V.  Grand  Rapids  &>  I.  A\ 
Co.,  3  Am.  (S-  Eng.  R.  Cas.  198,  70  Ind.  161. 

307.  Signing'.  —  In  proceedings  in 
Pennsylvania  to  open  a  railroad  from  mines 
to  the  public  works,  a  petition  signed  by  the 
lessee  and  agent  of  the  owners  of  the  mines 
on  their  behalf,  is  sufficient,  and  a  notice 
of  the  filing  of  the  petition,  signed  by  an 
attorney,  is  sufficient,  and  a  notice  of  the 

*  See  also  post,  048. 
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order,  stating  it  in  substance,  is  also  suffi- 
cient.    Harvey  v.  Lloyd,  3  Pa.  St,  331. 

308.  Vcrifyiiia;.— Where  a  statute  pro- 
vides tliat  tlie  petition  in  condemnation  pro- 
ceedings must  be  signed  and  verified,  where 
a  corporation  is  the  petitioner  this  can  only 
be  done  through  its  officers  or  agents.  In 
re  Metropolitan  El.  R.  Co.,  26  N.  Y.  S.  R. 
968,  7  .\'.   Y.  Supp.  707. 

The  general  land  agent  of  a  company  is 
an  ollicer  of  a  corporation  witli'n  the  mean- 
ing of  that  term  as  used  in  2  N.  Y.  Rev.  St. 
(7lh  ed.)  1546,  1547,  <;^  5  and  6,  and  has  a 
rigiit  to  verify  the  petition.  In  re  New 
York,  L.  &*  W.  K.  Co.,  33  Him  (A'.  F.)  148; 
affirmed  (?)  98  .V.  Y.  664. 

The  petition  in  condemnation  proceed- 
ings was  verified  by  the  attorney  for  the 
railroad  company;  the  verification  stated 
tiiat  he  was  its  duly  authorized  attorney 
and  agent,  appointed  by  it  to  verify  in  its 
b;.'half  petitions  in  such  proceedings.  Held, 
that  the  affiant  was  an  officer  of  the  cor- 
poration within  the  meaning  of  the  provi- 
sion of  the  N.  Y.  Code  of  Civil  Pro.  §  525, 
which  requires,  where  the  party  is  a  domes- 
tic corporation,  that  a  pleading  in  its  be- 
half shall  be  verified  "  by  an  officer  thereof  "; 
and  so,  that  there  was  a  sufficient  compli- 
ance with  the  provision  (§  3366)  requiring 
such  petition  to  be  verified  in  the  same 
form  and  by  the  same  persons  as  pleadings 
in  a  court  of  record.  In  re  St.  La^vrence 
^S^»  A.  R.  Co.,  133  A^.  Y.  270,  31  N.  E.  Rep. 
218,  45  N.  Y.  S.  R.  207. 

30J>.  Presentation. — The  notice  given 
was  that  application  would  be  made  by  the 
company  to  the  judge  of  the  circuit  court, 
at  his  chambers,  at  10  o'clock  a.m.  on  the 
26th  day  of  February,  1864.  The  petition 
was  filed  in  the  office  of  the  clerk  of  the 
circuit  court  on  the  28th  of  January,  1864. 
The  record  of  the  circuit  court  showed  that, 
on  the  26tli  day  of  I'ebruary,  1864,  which 
w;is  a  day  of  the  February  term  of  that 
court,  the  petitioner  filed  in  the  court  the 
notice,  with  proof  of  its  publication.  On 
the  same  day,  one  of  the  defendants  filed 
his  motion,  in  writing,  to  dismiss  the  pro- 
ceeding. On  the  29th  of  February  he 
filed  his  demurrer.  On  the  2d  of  March 
following,  being  also  of  the  February  term, 
the  motion  to  dismiss  was  overruled,  and 
the  same  defendant  filed  his  answer  to  the 
petition ;  and  on  the  5th  day  of  March, 
being  of  the  same  February  term,  the  court 
made  the  appointment  of  commissioners 
4  D.  R,  D.— 33. 


under  the  petition.  The  record  of  such 
appointment  recited  that  due  notice  had 
been  given  of  the  application.  Held,  that 
apart  from  the  parol  proof  given  of  the  ac- 
tual presentation  of  the  petition  on  the 
26th  day  of  February  to  the  court  for  its 
action,  the  record  of  tlie  proceedings  showed 
the  presentation  of  the  petition  and  the 
application  for  the  appointment  of  com- 
missioners were  made  conformably  to 
the  notice.  Chicago,  />.  iS>»  (J-  R.  Co.  v. 
Chamberlain,  84  ///.  333,  i6  Am.  Ry.  Rep. 
466. 

310.  Filing:. — A  petition  filed  in  vaca- 
tion should  be  presented  to  the  judge  in 
order  that  he  may  comply  with  the  provi- 
sions of  the  statute  requiring  them  to  note 
thereon  the  day  of  presentation,  etc.  Upon 
presentation  thereof  he  shall  order  sum- 
mons issued,  and  the  clerk  shall  at  once 
issue  the  same.  Colorado  Midland  R.  Co.  v. 
Ruedi,  2  Colo.  App.  202,  29  Pac.  Rep.  1034. 

A  petition,  though  filed  in  vacation,  may 
be  tried  in  term  time,  and  a  motion  to  dis- 
miss, and  a  challenge  to  the  array  of  jurors, 
based  on  the  ground  that  the  petition  was 
filed  in  vacation,  are  properly  disallowed. 
Johnson  v.  Freeport  &•  M.  R.  R.  Co.,  25  Am. 
Of  Eng.  R.  Cas.  192,  in  ///. 413. 

311.  Form  and  sufficiency,  gener- 
ally.— The  general  rule  is  that  material 
matters  must  always  be  directly  alleged  and 
not  stated  by  way  of  recital,  and  the  same 
rule  applies  to  petitions  in  condemnation 
proceedings.  Lake  Shore  &>  M.  S.  R.  Co. 
v.  Cincinnati,  IV.  tS^  M.  R.  Co.,  37  Am. 
&->  Eng.  R.  Cas.  430,  1 16  Ind.  578,  19  A^.  E. 
Rep.  440. 

The  application  to  the  county  judge  for 
the  appointment  of  commissioners  tC'  ap- 
praise damages  is  required  to  be  in  writing, 
and  should  state  the  name  of  the  corpora- 
tion, 'the  landowner,  if  known,  a  descrip- 
tion of  the  real  estate  over  whicli  the  road 
is  located,  the  width  required  for  right  of 
way,  and  that  the  owner  refuses  to  grant 
the  same.  The  application  must  be  signed 
by  some  person  empowered  by  the  corpora- 
tion so  to  do,  but  it  need  not  be  dated  nor 
verified,  nor  is  it  essential  to  jurisdiction 
that  it  should  aver  the  act  of  incorporation 
of  the  railroad  company.  Trester  v.  Mis- 
souri Pac.  R.  Co.,  33  Neb.  171,  49  A'.  IV. 
Rep.  1 1 10. 

The  petition  is  to  be  treated  as  a  plead- 
ing, and  is  sufficient  if  the  allegations  are 
made  upon  information  and  belief.     In  re 
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Metropolitan  EL  K.  Co.,  26  A^.  1'.  S.  K.  96S, 
7  A'.  Y.  Supp.  707. 

A  statute  authorizing  the  appointment  of 
commissioners  to  ascertain  the  damages 
which  the  owners  of  lands  taken  for  right 
of  way  "  have  sustained,"  includes  also 
liiose  that  the  owner  will  thereafter  sustain. 
Therefore  a  petition  for  the  appointment  of 
such  commissioners  to  assess  tne  damages 
the  owners  "  will  sustain  "  is  not  invalid  in 
not  using  the  words  "  have  sustained." 
Townsend  v.  Chicago  6^*  A.  R.    Co.,  91  ///. 

545- 

312.  Averment!*  ot  jurisdictional 
faets— Incorporation,  construction, 
etc.* — The  petitioner  must  allege  that  it 
has  "surveyed  the  line  or  route  of  its  pro- 
posed road,  and  made  a  map  or  survey 
thereof,  by  which  such  route  or  line  is  desig- 
nated, and  that  it  has  located  its  said  road 
according  to  such  survey,  and  filed  certifi- 
cates of  such  localities,  signed  by  a  majority 
of  its  directors  iii  the  clerk's  office,"  etc.,  as 
required  by  N.  C.  Code.  §  1952;  otherwise 
the  proceeding  will  be  dismissed.  Durham 
&>  N.  K.  Co.  V.  Richmond  (S^»  D.  R.  Co.,  44 
Am.  &'  Eng.  R.  Cas.  16S,  106  N.  Car.  16, 
10  S.  E.  Rep.  1041.— Quoting  In  re  New 
York  &  B.  R.  Co.,  62  Barb.  (N.  Y.)  85; 
Norton  v.  Wallkill  Valley  R.  Co.,  61  Barb. 
476. 

The  petition  should  set  out  the  names  cf 
the  owners  whose  property  is  desired,  the 
fact  that  they  cannot  agree  as  to  the  com- 
pensation, or  that  the  owner  is  absent  or 
legally  incapacitated  to  contnict;  and  the 
statement  of  fact  should  be  verified  by  affi- 
davit. Reitcnhaugh  v.  Chester  Valley  R.  Co., 
21  Fa.  St.  100. 

After  the  passage  of  Wis.  General  Railroad 
Act  of  1872,  ch.  1 19,  a  petition  must  comply 
with  that  act  to  be  valid  ;  and  it  is  not  suf- 
ficient to  comply  with  the  provisions  of  the 
company's  charter  granted  prior  to  1872. 
Moore  v.  Superior  &'  St.  C.  R.  Co.,  34  Wis. 
173,  7  Am.  Ry.  Rep.  253. 

A  petition  showing  that  in  order  to  re- 
store to  its  former  usefulness  a  street 
crossed  by  its  track,  a  railroad  company 
lowered  the  grade  of  such  street  and  dug 
and  removed  the  earth  in  front  of  the 
petitioner's  lot,  thereby  damaging  such  lot, 
presents  a  case  for  a  condemnation   pro- 


*  Petition,  in  New  York,  need  not  show  per- 
formance of  conditions  precedent,  see  51  Am.  & 
Eno.  R.  Cas.  649,  abstr. 


ceeding.  Shealy  v.  Chicago,  M.  (&«•  A^.  R. 
Co.,  72  Wis.  471,  40  A'.  W.  Rep.  145. — 
Following  Buchner  v.  Chicago,  M.  &  N. 
W.  R.  Co.,  56  Wis.  403,  60  Wis.  264.— Dis- 
tinguished IN  Trustees  v.  Milwaukee  & 
L.  W.  R.  Co..  77  Wis.  158. 

The  statute  does  not  require  the  com- 
pany to  state  the  grade  of  its  road  in  the 
petition.  Bay  City  lielt-Line  R.  Co.  v. 
Hitchcock,  90  Mich.  533,  51  A^.  W.  Rep.  808. 
A  petition  need  not  directly  aver  "that 
the  comjjany  is  duly  incorporated  "  if  it 
Slates  facts  from  which  that  fact  appears; 
neither  is  it  necessary  to  state  that  the  com- 
pany has  surveyed  the  line  of  its  road,  as 
required  by  statute,  where  the  petition 
shows  that  the  company  has  consolidated 
with  another  which  had  surveyed  the  line. 
In  re  iWnv  York,  W.  S.  (S-  B.  R.  Co.,  64 
H01V.  Pr.  {N.  F.)  216.— Followed  in  Re 
Long  Island  R.  Co.,  50  N.  Y.  S.  R.  257. 

An  application  to  acquire  additional 
lands  need  not  set  out  all  the  facts  with  the 
same  particularity  that  is  required  in  an  ori- 
ginal proceeding  ;  and  it  is  not  necessary  to 
show  a  formal  resolution  of  the  board  of  di- 
rectors to  proceed  in  such  matter.  In  re 
New  York  C.  6-  //.  R.  R.  Co..  33  Nun  (A'. 
F.)  274.— Reviewing  In  re  New  York  C  & 
H.  R.  R.  Co.,  4  Hun  381. 

Where  a  landowner  proceeds  against  the 
company  to  have  his  damages  assessed,  it  is 
not  necessary  to  aver  that  the  land  has 
been  taken  by  the  company.  The  right  of 
the  landowner  to  institute  such  proceedings 
is  perfected  by  the  location  of  the  road, 
without  any  other  act  of  appropriation  on 
the  part  of  the  company.  Marion  &'  M. 
V.  R.  Co.  v.  Jl'ard,  9  /nd.  123. 

313.  DcKi{;iiatin^  the  parties, 
owners  and  persons  interested.*— 
The  petition,  whether  filed  by  an  owner  or 
by  the  company,  should  state  the  names  of 
all  persons  interested,  and  all  of  them 
should  be  in  court  before  the  commissioners 
are  appointed,  mil  v.  Glendon  &^  G.  Jl^.S^ 
M.  Co.,  113  yV.  Car.  259,  18  S.  E.  Rep.  171. 

The  petition  must  designate  and  notice 
must  be  given  to  all  parties  intended  to  be 
included  as  owners  and  interested  persons, 
and  the  company  is  estopped  from  proving 
before  the  commissioners  that  the  !>arty  al- 
leged in  its  petition  to  be  the  c.vner  has 

♦Allegation  of  ownership  necessary  in  action 
for  damages  after  a  road  is  constructed,  see  51 
Am.  &  Eng.  R.  Cas.  651,  aistr. 
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not  title.  The  commissioners  cannot  con- 
sider tlie  question  of  title,  but  only  of  the 
extent  of  dania<j;es.  Peoria,  P.  <S^/.  A'.  Co. 
V.  Laurie,  63  ///.  264,  7  Am.  Ky.  Rep.  214. 

Tiic  complaint  in  an  action  against  a  cor- 
poration for  ihe  condemnation  of  a  strip  of 
land  for  the  ri^ht  of  way  siithciently  com- 
plies with  the  requirements  of  Cal.  Code  of 
Civ.  Fro.  jJ  1244,  siibd.  2,  when  it  stales  the 
name  of  the  defendant,  and  shows  that  it 
was  tlie  known  owner  and  claimant  of  the 
land  sought  to  be  condemned.  California 
Southern  li.  Co.  v.  Co/ton  L.  &•  IV.  Co., 
(Cai.)  14  Am.  «S^  Efig.  P.  Cas.  194,  2  Pac. 
Rep.  38. 

Where  the  petition  divided  one  tract  into 
two  portions,  and  gave  the  names  of  the 
owners  of  each,  the  fact  that  one  of  the 
parties  to  the  condemnation  suit  afterward 
recovered  in  ejectment  a  portion  of  the 
land  from  another  party  to  the  suit  could 
not  invalidate  the  whole  proceedings. 
Union  Depot  Co.  v.  Frederick,  57  Am.  &* 
En^.  R.  Cas.  656,  117  Mo.  138,  21  S.  IV.  Rep. 
1118. 

A  judgment  of  a  competent  tribunal, 
based  upon  the  award  of  commissioners,  as- 
sessing a  round  sum  as  damages  to  two  sev- 
eral tracts  of  land  belonging  to  different 
owners,  is  not  void  so  as  to  allow  the  de- 
fendant to  recover  possession,  but  merely 
irregular  or  erroneous,  and  not  subject  to 
collateral  attack,  although  the  statute  de- 
clares that  should  more  than  one  owner  be 
included  in  the  petition  the  damages  al- 
lowed each  shall  be  stated  separately. 
Union  Depot  Co.  v.  Frederic  I- ,  57  Am.  6^ 
Eng.  R.  Cas.  656,  117  Mo.  138,  2i  5.  IV. 
Ret).  1 1 18. 

!J14.  Necessity  of  deseribiiif;  tlie 
property  and  location.*  —  Under  Cal. 
Code  Civ.  Pro.,  the  complaint  in  a  pro- 
ceeding to  condemn  land  must  contain  a 
description  of  each  piece  sought  to  be 
taken,  whether  the  same  includes  the  whole 
or  only  part  of  an  entire  parcel.  The  value 
of  each  piece  taken  must  be  fixed  by  the 
court,  as  well  as  tlie  injury  done  to  the  re- 
mainder of  the  tract;  and  the  judgment 
must  be  so  far  certain  that  the  parties,  and 
any  ministerial  officer  who  may  be  called 
upon  to  enforce  the  judgment,  may  know 
what  land  is  taken.  California  C.  R.  Co.  v.. 
Hooper,  76  Cal.  404,  18  Pac.  Rep.  599. 

*  Description  of  premises  in  petition,  see 
note,  36  Am.  &  Eng.  R.  Cas.  592. 


The  Illinois  statute  (ch.  24,  art.  9,  §  5) 
requires  that  the  petition  shall  contain  a 
reasonably  accurate  description  of  the  lots, 
the  parcels  of  land  and  property  which  are 
sought  to  be  taken  or  damaged.  Chicago 
&*  N.  IV.  R.  Co.  v.  Chicago,  132  ///.  372,  23 
A'.  E.  Rep,  1036. 

The  properly  should  not  only  be  de- 
scribed in  the  petition  with  reasonable  cer- 
tainty, but  that  description  should  be 
followed  in  the  subsequent  orders,  and  in 
the  verdict  of  the  jury  and  judgment  of  the 
court.  Chicago  &>  iV.  W.  R.  Co.  v.  Chi- 
^'"^^^  '32  yil-  372,  23  iV.  E.  Rep.  1036. 
Galena  t3-«  C.  U.  R.  Co.  v.  Pound,  22  ///.  399. 

In  Indiana  a  corporation,  in  condemning 
and  appropriating  private  property  for  pub- 
lic use,  should,  in  some  public  and  definite 
manner,  describe  the  property,  so  that  the 
respective  rights  of  the  owner  and  corpora- 
tion should  be  clearly  defined  and  definitely 
fixed  ;  and  this  is  also  necessary  to  enable 
appraisers  to  assess  the  damages  sustained 
by  the  owner  of  the  land  condemned. 
Prat  her  v.  Jeffersonville,  M.  &*  I.  R.  Co.,  52 
Ind.  16. 

An  application  by  a  landowner  for  a  writ 
of  assessment  of  damages  under  sections 
906,  909,  Ind.  Rev.  St.  1881,  for  the  appro- 
priation of  land  by  a  railroad  company, 
must  refer  to  the  law  authorizing  the  taking 
of  the  property,  and  both  application  and 
writ  must  contain  a  precise  and  particular 
description  of  the  land  sought  to  be  taken. 
Midland  R.  Co.  v.  Smith,  109  Ind.  488,  9  A'. 
E.  Rep.  474  ;  further  appeal  125  Ind.  509. 

In  Michigan,  in  a  petition,  the  land 
sought  to  be  taken  must  be  specificallv 
described.  Sanford  v.  Chicago  <S-»  L.  S.  R. 
Co..  2  Mich.  N.  P.  [Supp.l  132. 

The  proper  description  should  be  peti- 
tioned for,  and  left  to  the  jury  free  from 
any  questions  except  as  to  the  necessity  of 
condemnation  and  value.  Manistee  &^  iV. 
E.  R.  Co.  V.  Eoivler,  73  Mich.  217,  41  X.  W. 
Rep.  261. 

A  petition  must  state  with  accuracy  the 
quantity  of  land  to  bfe  taken  ;  and  in  cases 
where  the  right  of  an  adjoining  owner  to 
the  use  of  a  street  is  the  subject  of  condem- 
nation, the  extent  of  the  owner's  frontage 
upon  the  street  should  be  accurately  stated, 
as  this  must  affect  the  nature  and  extent  of 
his  injury,  and  the  just  compensation  to  be 
made  to  him.  Pay  City  Belt-Line  R.  Co.  v. 
Hitchcock,  (pMich.  533,  51  A'.  W.  Rep.  808. 

In  Oregon  a  proceeding  to  condemn  land 
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for  a  public  use  must  conform  to  the  stat- 
ute, and  contain  such  a  description  of  the 
land  to  be  taken  as  may  be  ascertained  from 
the  record,  ^h/u-s  v.  Union  County,  17  Oic^;. 
600,  27  Am.  &•  linx-  ^o>p.  Cas.  60,  22  J'ac. 
Kep.  iiS. 

In  Pennsylvania  land  taken  for  the  use  of 
a  railroad  must  be  so  described,  cither  in 
the  petition  or  report,  that  its  identity 
cannot  be  questioned  ;  and  where  there  is  a 
defect  in  this  respect,  the  proceedings  will 
be  reversed.  Pennsylvania  K.  Co.  v.  Porter, 
29  Pa.  St.  165.— Following  O'Hara  v. 
Pennsylvania  K.  Co.,  25  Pa.  St.  445. 

The  Texas  statute  requires  the  applicant 
"to  state  in  writing  the  real  estate  and 
property  sought  to  be  condemned  ";  and  if 
this  be  not  done  so  as  to  identify  the  land 
to  be  taken,  the  jurisdiction  never  attaches. 
It  is  the  right  of  the  owner  to  know  ex- 
actly the  precise  land  taken,  and  the  right 
of  the  party  acquiring  to  know  that  which 
he  has  acquired.  Parker  v.  Ft.  Worth 
<S«*  D.  C.  R.  Co.,  51  Am.  &^  Eng.  R.  Cas. 
643.  84  Tex.  333,  19  S.  IV.  Rep.  51S.— 
Quoting  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Mud  Creek  I.  \.  &  M.  Co.,  i  Tex.  App. 
(Civ.  Cas.)  171. — Galvestott,  H.  &•  S.  A.  R. 
Co.  V.  M»(i  Creek  I.  A.  &'  M.  Co.,  i  Tex. 
App.  {Civ.  Cas)  169. 

In  Wisconsin,  where  a  company  is  about 
to  condemn  land  under  its  charter  for  the 
use  of  the  road,  it  should  define  with  pre- 
cision the  location  and  quantity  required, 
in  order  to  apprise  the  owner  of  the  extent 
of  the  claim,  and  that  he  may  know  the 
location  of  the  land  to  be  taken.  Strang  v. 
Behit  <S-  M.  R.  Co.,  16  Wis.  635. 

315.  What  description  is  siiflicicnt. 
— (I)  General  rules. — Where  land  is  to  be 
taken  for  public  purposes  the  description 
should  be  as  definite  as  is  necessary  in  a 
deed.  Detroit,  S.  (S-  D.  R.  Co.  v.  Gartner, 
95  Mic/i.  318,  54  N.  W.  yiV/.  946.— Follow- 
ing Mathias  v.  Carson,  49  ^Iich.  465;  Ben- 
nett V.  Olney,  56  Mich.  634. 

Extreme  accuracy  is  required  in  the  de- 
scription of  property  sought  to  be  acquired 
under  eminent  domain  proceedings.  There 
must  be  no  uncertainty  in  the  description 
of  the  property,  nor  in  the  degree  of  inter- 
est to  be  acquired.  Metropolitan  El.  R.  Co. 
V.  Dominick,  55  Hun  198,  27  A^.  Y.  S.  R. 
576,  8  A^.  Y.  Sufip.  151. 

A  petition  sufficiently  sets  out  the  land 
sought  to  be  condemned  which  gives  the 
exact  point  where  the  road  enters  on  the 


land,  the  general  course  of  the  road,  the 
point  of  exit,  and  the  width  of  the  strip  to 
be  taken.  St.  Louis,  A".  C.  &•  C.  R.  Co.  v. 
Lewrig/tt,  ii^A/o.  660,  21  S.  IV.  Rep.  210. 

If  the  application  for  the  appointment  of 
commissioners  designates  the  land  required 
for  the  use  of  the  company,  with  such  cer- 
tainty as  to  leave  no  room  for  doubt  or 
misapprehension  as  to  the  land  actually  re- 
quired, the  descriplnn  is  sufficient.  Costa- 
V.  IK cw  Jersey  R.  Or'  i".  Co.,  23  A'./.  L.  227; 
ajDlrmeii  in  24  A'.  /.  L.  730. —  Rf.vikwku  in 
State  (Morris  k  E.  K.  Co..  Pros.)  v.  Hud- 
son Tunnel  R.  Co.,  38  N.  J.  L.  548. 

Where  the  description  is  sufficient  to  in- 
dicate to  the  owner  the  land  wanted,  the 
latter  cannot,  after  having  appeared  in  the 
condemnation  proceedings  without  making 
any  objection  to  the  description,  maintain 
an  action  to  recover  tlie  land.  St.  Joseph 
hydraulic  Co.  v.  Cincinnati,  W.  (S~»  M.  R. 
Co.,  109 /«(/.  172,  9  A^.  E.  Rep.  727. — Fol- 
lowing Indiana  Ooli'ic  Limestone  Co.  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  107  Ind.  301. 

Where  a  company  has  made  an  actual, 
visible  location  of  its  line  by  driving  stakes, 
blazing  trees,  etc.,  a  reference  to  the  land  in 
the  petition  for  condemnation  as  "the  land 
on  which  the  road  has  been  located "  is 
sufficiently  accurate  to  notify  the  owner 
what  property  is  sought  to  be  condemned. 
West  V.  West  &^  E.  R.  Co.,  20  Am.  &^  Eng. 
R.  Cas.  402,  61  A/iss.  536. 

In  proceedings  instituted  by  a  company, 
several  tracts  of  land  belonging  to  different 
persons  may  be  included  in  one  petition. 
Brooklyn  El.  R.  Co.  v.  Nagel,  75  Hun  590, 
27  A^.  Y.  Supp.  669. 

In  proceedings  under  Minn.  Sp.  Laws 
1870,  ch.  57,  §  4,  where  the  petition  of  the 
company  does  not  contain  a  description  of 
the  entire  farm  or  tract  through  which  the 
proposed  right  of  way  passes,  neither  the 
commissioners  nor,  in  case  of  appeal,  the 
district  court,  are  confined  in  their  inquiries 
to  the  damages  done  to  that  part  of  the 
farm  or  tract  described  in  the  petition,  but 
may  inquire  into  the  damage  done  to  the 
entire  tract.  Where  the  petition  describes 
only  a  part  of  the  tract  through  which  the 
proposed  right  of  way  passes,  the  land- 
owner is  not  required  to  take  steps  to  have 
such  description  corrected  or  enlarged,  so 
as  to  include  the  whole  tract.  Sheldon  v. 
Minneapolis  Or'  St.  L.  R.  Co.,  29  Minn.  318, 
13  A'.  W.  Rep.  134.— Rkvieweu  in  Atchi- 
son &  N.  R.  Co.  V.  Boerner,  34  Neb.  240. 
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(2)  Illustrations. — A  complaint  in  a  pro- 
ceeding to  condemn  land  for  the  right  of 
way  of  a  railroad,  in  which  the  "  general 
route  "  is  given  and  the  tt-rntini  are  stated 
to  be  National  City  ami  "a  connection  with 
the  A.  &  P.  K.  R.  Co.,  at  or  near  tlie  thirty- 
fifth  parallel  of  north  latitude,  in  the  state 
of ,  California,"  sulficiently  complies  wit' 
section  1244  of  the  Cal.  Code  of  Civil  Pro- 
cedure. California  Southern  K.  Co.  v.  South- 
ern Pac.  R.  Co.,  20  ^hn.  6^  AV/.i,'-.  R.  Cas.  309, 
67  Cal.  59,  7  JW.  Rep.  123. 

A  |)etition  for  damages  described  land, 
I)art  of  which  had  been  taken,  leaving  land 
of  the  petitioner  on  each  side  of  the  loca- 
tion, and  prayed  fcjr  damages  for  the  land 
tai<en  and  for  the  injury  to  the  remaining 
land,  and  for  consequential  damages  for  the 
injury  done  to  the  land  on  one  side  of  the 
land  taken.  Held,  that  the  petitioner  was 
not  precluded  from  claiming  consequential 
damages  for  injury  to  land  on  the  other 
side  of  the  location.  Drury  v.  Midland  R. 
Co.,  127  Mass.  571. 

Landowners  instituted  a  proceeding  to 
have  their  damages  assessed  for  taking  a 
portion  of  their  land  for  railroad  purposes, 
and  described  the  land  as  situate  in  certain 
congressional  subdivisions, and  "commenc- 
ing at  a  stake  on  the  west  line  of  said  tract 
of  land  nine  chains  and  twenty-one  links 
from  the  northwest  corner  of  said  lot."  The 
land  on  which  the  road  was  located  was 
described  by  courses  and  distances,  making 
a  strip  eighty  feet  wide  and  extending 
across  eiglity  acres.  Held,  on  demurrer, 
that  this  description  was  sufficient.  Ma- 
rii<n  &^  M.   V.  K.  Co.  v.  ]Vard,  9  Ind.  123. 

Plaintiff  was  owner  of  120  acres  of  land, 
consisting  of  three  forties  in  line  from  east 
to  west.  The  land  was  occupied  and  used 
by  him  as  one  farm,  his  residence  being  on 
the  easterly  forty.  The  defendant,  having 
locatet'  the  line  of  its  railway  across  the  two 
westerly  forties,  instituted  proceedings  for 
condemnation.  Held,  that  in  assessing  the 
compensation  to  be  paid  to  the  plaintiff,  he 
is  entitled  to  have  the  effect  of  the  appro- 
priation of  the  right  of  way  across  the  two 
westerly  forties  upon  the  easterly  forty  con- 
sidered and  taken  into  account,  although 
the  petition  for  the  appointment  of  cf)in- 
missioners  described  the  two  westerly  forties 
only,  ll'ilmes  v.  Minneapolis  iS^  A'.  W.  R. 
Co.,  10  Am.  &•>  Eng.  R.  Cas.  161,  29  Minn. 
242,  13  A^.  W.  Rep.  39.— Reviewed  in  At- 
chison &  N.  R.  Co.  V.  Boerner,  34  Neb.  240. 


In  a  proceeding  by  a  company,  under  the 
Ohio  Railroad  Act  of  1S48,  authorizing  an 
appropriation  of  lands  on  which  to  con- 
struct a  railroad,  the  company  described 
the  land  to  be  appropriated  as  "fifty  feet 
wide  on  each  side  of  said  railroaci  as  last 
surveyed  through  subdivision  lots  Nos.  1,  2, 
3,  and  4,  fractional  section  No.  i  of  town- 
ship 10,  south  of  range  7  east,  commencing 
on  the  north  bounds  thereof,  thence  west- 
erly and  southerly  on  and  near  the  boun- 
daries thereof  to  a  point  in  the  west  line  of 
said  No.  4,  near  the  northwest  corner;  also, 
lots  Nos.  II,  12,  13,  14,  and  15  of  the  sub- 
division of  river  tract  No.  87,  in  said 
county."  The  application  was  filed  Febru- 
ary 28,  1851,  and  notice  given  March  4; 
view  made  and  report  filed  April  21,  and 
possession  taken  by  the  company  April  22, 
1851.  In  an  action  by  a  subsequent  pur- 
chaser of  the  lands  of  the  former  owner, 
with  notice,  to  recover  the  same  from  the 
company,  on  proof  that  said  road  was  sur- 
veyed and  staked  out  previous  to  the  ist  of 
April  and  found  staked  out  by  the  viewers — 
held,  that  said  description  was  sufficiently 
certain  in  the  appropriation  proceedings. 
Cleveland  &*  T.  R.  Co.  v.  Prentice,  13  Ohio 
^i-  373-  —  Distinguishing  Vail  v.  Morris 
&  E^  R.  Co.,  21  N.  J.  L.  191. 

So.  Car.  Gen.  St.  §  1551,  providing  how 
railroad  companies  may  take  land  under 
the  right  of  eminent  domain,  enacts  that  if 
the  owner  of  the  land  shall  signify  his  re- 
fusal of  consent  to  entry  upcn  his  lands 
without  previous  compensatici,  the  corpo- 
ration requiring  such  right  of  way  shall  ap- 
ply by  petition  in  which  shall  be  set  forth  a 
description  of  the  lands.  Held,  that  under 
this  statute  a  general  description  of  the 
land  to  be  taken  is  sufficient;  as,  for  in- 
stance, describing  the  distance  that  the  rail- 
road will  run  through  the  land,  and  that 
tlie  company  desires  to  take  a  strip  a  given 
number  of  feet  wide.  Ex  parte  Bennett,  26 
So.  Car.  317,  2  S.  E.  Rep.  389. 

An  application  by  a  railroad  to  condemn 
land,  describing  it  as  a  strip  thirty  feet 
wide  on  each  side,  the  centre  line  of  the 
road  containing  3,Yj  acres,  beginning  at 
the  point  where  the  centre  line  of  the  road 
as  located  crosses  the  boundary  line  of  the 
landowner,  thence  through  his  land  on  a 
certain  creek,  giving  the  courses  and  dis- 
tances of  the  lines,  the  direction  of  the 
curves,  and  their  radii — held,  to  describe 
the  land  with  "  reasonable  certainty,"  as  re- 
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quired  by  W.  Va.  Acts  i88i,  ch.  i8,  g  5- 
O/iio  River  R.  Co.  v.  Idirncss,  20  ^Im.  &• 
ling.  K.  Ciis.  405,  24  U\  I'll.  sri. 

3I<(.  What  (Ivseriptioii  is  insiif- 
fU'ieiit. — The  petition  must  dcscriljc  the 
land  so  tiuit  a  surveyor  could  locate  it;  and 
where  it  is  only  described  as  "a  strip  or 
parcel  of  land  one  hundred  feet  wide,  lifiy 
feet  on  each  side  of  the  track  or  roadbed  of 
said  company  when  built,  one  thousand 
yards  in  length,  more  or  less,  and  contain- 
injf  seven  acres,  more  or  less,  in  and  on  the 
foilowinjj  lands,"  naniely,  the  half  of  a  quar- 
ter section,  it  is  demurrable  for  imcortainty 
and  indetinitencss.  I.oudons.  Sum  pic  Lum- 
ber Co.,()i  A/a.  606,8  So.  A',/>.  281.— Quot- 
ing Vail  V.  Morris  &  E.  K.  Co.,  21  N.  J.  L. 
189.— /'rt>/C'£T  V.  /•"/.  lVor//i  &•  D.  C.  K.  Co., 
51  Am.  &•  Knir.  A'.  Cas.  643,84  Tex.  333,  19 
S.  IV.  Rep.  518. 

It  is  not  sufficient  to  describe  the  land 
soU!:;lu  to  be  taki-n  for  a  right  of  way  as 
"  about  ten  rods  north  of  the  centre  "  of  a 
certain  eighty-acre  tract,  and  that  it  is  "  a 
strip  through  said  land,  running  east  and 
west  at  the  point  aforesaid,  about  one  hun- 
dred feet  wide,"  and  the  writ,  on  proper 
motion,  should  be  quashed.  Midland  R.  Co. 
V.  Smith,  109  hid.  488,  9  A'.  E.  Rep.  474. — 
FoLi-owiNG  Indianapolis  &  V.  R.  Co.  v. 
Newsom,  54  Ind.  121. 

Railroad  commissioners,  acting  under  Me. 
Rev.  St.  ch.  51,  have  no  jurisdiction  to  con- 
demn lands  not  described  in  the  petition, 
nor  to  condemn  lands  for  side  tracks,  as 
distinguished  from  that  condemned  for  the 
main  track ;  neither  can  they  condemn 
lands  for  the  general  use  of  the  road  in  ex- 
cess of  the  uses  specified  in  the  statute. 
Spofford  V.  Buck  sport  &>  B.  R.  Co.,  66  Me. 
26,  20  Am.  Ry.  Rep.  20. 

A  petition  is  jurisdictionally  defective  if 
it  only  describes  the  land  as  a  strip  100  feet 
wide,  commencing  on  the  east  line  of  the 
W.  i  of  the  S.  W.  i  of  section  22,  running  N. 
59°,  10'  VV,,  across  certain  designated  govern- 
mental subdivisions,  and  lying  50  feet  on 
each  sifle  of  the  centre  line  of  a  specified 
railroad,  as  located  by  a  certain  survey  and 
indicated  by  stakes.  And  a  report  by  the 
jury,  which  describes  the  land  in  this  way 
and  gives  no  map,  and  does  not  name  as  far 
as  possible  the  owners  of  the  land  to  be 
condemned,  will  not  sustain  an  award. 
Toledo,  A.  A.  <S-  A'^.  M.  R.  Co.  v.  Munson, 
20  Am.  (S^•  Eng.  R.  Cas.  410,  57  Mich.  42,  23 
N.  W.  Rep.  455. 


One  railway  company  cannot  condemn 
the  right  (jf  way  of  another  de  facto  com- 
pany which  is  in  the  undis[)uted  and  (juiet 
possession  of  its  road,  and  operating  its 
trains  over  the  same,  for  even  a  qualified  or 
conjoint  use,  without  describing  it  in  the 
petition  as  such  right  of  way,  and  alleging 
inability  to  agree  as  to  compensation.  The 
describing  <jf  the  tracts  of  land  simply  over 
which  such  prior  way  is  located,  miikiiig  \\i.> 
reference  to  the  other  road  or  company, 
will  not  authorize  the  coiiflcmtiation  of  such 
prior  right  of  way.  Cincinnati,  La  /•'.  &>  C. 
A".  Co.  V.  Danville  &»  V.  R.  Co.,  75  ///.  113. 

In  a  [irocecfiing  by  the  (jwncr  of  land  for 
the  assessment  of  damages  against  a  rail- 
road company  which  had  constructed  its 
road  across  his  farm,  the  application  partic- 
ularly describcfi  the  whole  tract  of  land;  but 
that  part  of  it  occupied  by  defendant's  road 
was  described  as  "extending  diagonally 
through  said  tract  of  land  from  a  point  near 
the  northeast  corner  to  a  point  near  the 
southwest  corner."  J/eld,  fatally  defective, 
and  a  demurrer  for  want  of  sufficient  facts, 
to  such  application,  to  the  writ  issued  there- 
on, and  to  the  assessment  made,  shoidd  be 
sustained.  Indianapolis  &>  V.  R.  Co.  v, 
Navsom,  54  Lml.  121 — Foi.i.owF.n  in  Mid- 
land R.  Co.  V.  Smith,  109  Ind.  488. 

317.  Ucfei-eiK'Cs  to  maps,  deeds, 
etc. — The  description  of  land  sought  to  be 
condemned  for  a  right  of  way  is  suflicient 
where  the  petition  mentions  the  i)articular 
subdivision  over  which  the  road  is  to  be 
constructed,  gives  the  general  direction  in 
which  it  is  to  run,  and  for  a  more  particular 
discription  of  its  course  and  location  refers 
to  a  map  filed  with  it,  marked  as  an  exhibit 
and  made  a  part  of  the  petition.  Cory  v. 
Chicago,  Li.  &•  A".  C.  R.  Co.,  44  Am.  &*  Eng. 
R.  Cas.  183,  100  A/o.  282,  13  .S'.  U^.  Rep.  346. 
— Following  Kansas  City,  C.  &  S.  R.  Co. 
V.  Story,  96  Mo.  611. — Ai'I'Lied  in  St.  Louis, 
O.  H.  &  C.  R.  Co.  V.  Fowler.  113  Mo.  45S ; 
St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Lewright,  113 
Mo.  660.  Dlstinguishkd  in  Thompson  v. 
Chicago,  F.  S.  &  C.  R.  Co.,  1 10  Mo.  147. 

Where  such  map  is  not  attached  to  the 
files,  the  appellate  court  will  assume  that  it 
was  all  that  was  asserted  concerning  it  in 
the  petition  with  which  it  was  filed.  Corj> 
V.  Chicago,  LL  &*  K.  C.  R.  Co.,  44  Am.  &* 
Eng.  R.'Cas.  183, 100  Mo.  282,  13  S.  IV.  Rep. 
346. 

A  petition  in  a  suit  to  condemn  land  for 
a  railroad  right  of  way  may  refer  to  a  plat 
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filed  with  it  for  an  accurate  description  of 
the  property  sought  to  be  tai<en.  If  it  is 
well  described  on  llic  i)lat,  tliat  is  sullicient. 
>/.  LoHh,  O.  U.  ^  C.  K.  Co.  V.  l-\nvli't\  113 
Mo.  458,  20  .V.  \V.  J\rp.  io6y.— Ai'i'l.ViNC 
yuiTicy,  M.  »V  P.  R.  ("().  V.  Kellogg;,  54  M  j. 
334;  Kansas  City,  C.  it  S.  R.  Co.  v.  S^ory, 
96  Mo.  61 1  ;  Cory  v.  Chicago,  H.  At  K.  C.  R. 
Co.,  i«)  Mo.  2.S4;  Ciiicago,  M.  &.  St.  V.  R. 
Co.  7',  Raiid(jlph  'I'owii-Site  Co.,  103  Mo. 
j^l2.  —  irciuotit,  JC.  &^  M.  V.  R.  Co.  v.  Mat- 
t/teis,  35  AV^.  48,  52  N.  IV.  Rc/k  69S.— Re- 
vikwim;  Vail  v.  Morris  iS:  K.  R.  Co.,  21  N. 
J.  I,.  189;  Kansas  City,  C.  &  S.  R.  Co.  v. 
Story,  96  Mo.  611,  10  S.  W.  Rep.  203. 

Ill  proceedings  under  the  general  railroad 
act,  the  petition  itself  must  contain  sucli  a 
desi  riplion  of  the  land  sought  to  be  con- 
demned as  will  show  its  location  and  the 
boundaries  thereof.  A  defect  in  descrip- 
tion cannot  be  remedied  by  a  reference  in 
the  petition  to  a  deed.  In  re  New  York  C, 
(Sr-  //.  R.  R.  Co.,  70  N.  K  191.  18  Am.  Ry. 
Reft.  395. 

:tlK.  Cuinpaiiy  niny  take  less  than 
quantity  of  land  (Ivseribud.— Upon  an 
application  by  a  railway  for  a  right  of  way, 
the  company  is  not  bound  to  take  and  pay 
for  the  land  described  in  the  petition  if  less 
is  needed  for  its  purposes.  It  is  not  estopped 
by  the  allegations  in  the  petition  as  to  the 
quantity  of  land  to  be  tal<en  when  its  en- 
gineer is  of  opinion  that  a  less  quantity  is 
sufficient.  Hut  upon  an  appeal  to  the  cir- 
cuit court,  the  report  of  the  commissioners 
is  the  foundation  of  the  appeal,  and  the 
width  of  land  as  therein  described  must 
control.  When  the  company  acquies':es  in 
the  width  adopted  in  tlie  report,  wiili  knowl- 
edge of  it,  t^en  it  is  concluded.  Peoria  &» 
R.  I.  R.  Co.  V.  Bryant,  57  ///.  473,  10  Am. 
Ry.  Rep.  464. 

\\\\^.  Allegation  of  value  of  land  to 
I)c  taken. — A  petition  for  the  condemna- 
tion of  lands  should  show  the  value  of  the 
pro[)erty  sought  to  be  taken  or  the  amount 
involved  in  the  proceedings.  Colorado  C. 
R.  Co.  V.  Allen,  44  Am.  (&-•  Eng.  R.  Cas.  193, 
13  Colo.  239,  22  Pac.  Rep.  605. 

In  such  proceeding  the  value  of  the  prop- 
erty sought  to  be  taken  is  immaterial,  and 
need  not  be  alleged  in  the  complaint  or 
proved  by  the  plaintiff.  Cali/ornt'a  South- 
ern R.  Co.  V,  Southern  Pac.  R.  Co. ,  20  Am.  &* 
Eng.  R.  Cas.  309, 67  Cal.  59,  7  Pac.  Rep.  123. 

It  is  not  necessary  that  the  complaint 
should  contain  a  distinct  allegation  of  the 


value  of  the  lands  sclcrtcfl  for  condemna- 
tion ;  but  (/uarc,  that  the  dcfcndaiu  may 
tender  the  plaintiff  an  issue,  in  its  answer 
on  this  point,  whicli  the  latter  must  meet  in 
its  replication,  or  the  fact  as  pleaded  will 
for  the  i)uri)oses  of  the  action  he  admitted. 
United  States  v.  Oregon  R.  6^  ^\'.  Co.,  14 
Am.  &*  Eng.  R.  Cas.  23,  9  Sawy.  {U.  S.)  61, 
16  l-'ed.  Rep.  5J4. 

ittiO.  Stating  tile  piirpoNe  of  tlie 
taking;. — The  lands  which  may  be  con- 
demned by  statutory  proceed iii'js  by  a  rail- 
road company  for  a  right  of  way  cannot 
exceed  one  hundred  feet  in  width,  though  a 
wider  strip  may  be  condemned  for  other 
purposes  pccified  in  the  statute;  yet 
where  the  purpose  is  to  condemn  additional 
lands  for  any  of  these  special  purposes,  the 
petition  must  allege  that  purpose,  and  the 
lands  sought  to  be  condemned  must  be 
particularly  described,  so  that  they  may  be 
certainly  located.  Jirown  v.  Rome  &•  D.  R. 
Co.,  36  Am.  (5-»  Eng.  R.  Cas.  571,  86  Ala.  206, 
5  So.  Rep.  195. 

It  is  not  necessary  that  a  petition  for  a 
right  of  way  over  a  tract  of  land  should 
state  the  petitioner's  purposes  fully  and 
completely,  giving  the  number  of  tracks, 
and  a  purpose  to  allow  other  companies  to 
use  the  same.  It  is  sufficient  for  the  peti- 
tion to  show,  generally,  that  the  land  is 
needed  for  railroad  purposes.  Chicago.  R. 
I.  &^  P.  R.  Co.  v.  Smith,  29  y}m.  &^  Eng.  R. 
Cas.  558,  III  ///.  363. 

It  is  not  necessary  to  state,  in  a  petition, 
the  particular  manner  in  which  the  land  is 
to  be  used.  To  show  that,  the  petitioner 
may  give  in  evidence  its  plans  and  specifi- 
cations, and  the  defendant  may  have  them 
produced,  on  motion.  Suver  v.  Chicago.  S. 
F.  6-  C.  R.  Co.,  123  ///.  293,  14  N.  E.  Rep. 
12,  II  West.  Rep.  726. 

If  a  petition  is  defective  in  not  stating 
the  purpose  of  the  taking,  and  the  manner 
in  which  the  land  is  to  be  used,  the  proper 
manner  of  taking  advantage  of  the  defect  Is 
by  demurrer.  Suver  v.  Chicago,  S.  F.  Sf  C. 
R.  Co.,  123  ///.  293,  14  N.  E.  Rep.  12,  11 
West.  Rep.  726. 

A  petition  must  conform  to  the  statute, 
and  set  forth  all  facts  needed  to  authorize 
the  tribunal  to  act,  such  as  the  purpose  for 
which  the  property  is  needed,  and  that  the 
intended  use  is  within  the  power  conferred 
by  statute ;  also  a  clear  right  to  condemn 
the  property,  and  that  the  intended  use  is 
within  the  particular  statute  under  which 
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the  proceedings  are  had.  Cliicago&^  N.  IV. 
/i'.  Co,  V.  Ga//,  44  A»i.  d»  Eiig.  R.  Cas.  43, 
133  ///.  657,  23  .V.  E.  Rep.  425.  24  .V.  E.  Rep. 
674. 

Where  the  company  by  its  cliarter  was 
authorized  to  condemn  only  for  railroad 
pur|)oses,  a  petition  stating  that  the  land 
sought  was  "  needed  by  such  company  for 
their  right  of  way,  and  for  the  alteration  of 
K.  street,"  etc.,  is  bad,  and  confers  no 
power  upon  the  court,  the  use  being  in- 
divisible. Chicago  &•  A'.  W.  R.  Co.  v.  Ga//, 
44  Am.  (S-  E;/g.  R.  Cas.  43,  133  ///.  657,  23 
N.  E.  Rep.  425,  24  A'.  E.  Rep.  674.— FoL- 
LOWKD  IN  Ligare  v.  Chicago,  139  111.  46, 

Where  the  proceeding  shows  upon  its 
face  two  distinct  uses  or  purposes,  one 
lawful  and  the  other  not,  which  are  so  in- 
separably bkfided  in  the  petition  and  orders 
as  not  to  be  severable,  it  cannot  be  sus- 
tained. Chicago  6m  Af.  IV.  R.  Co.  v.  Ga//, 
44  A>».  <S~»  E/ig.  R.  Cas.  43,  133  ///.  657,  23 
JV.  E.  Rep.  425,  24  N.  E.  Rep.  674. 

In  a  proceeding  for  the  assessment  of 
damages,  under  the  forty-first  article  of  the 
Ind.  practice  act,  for  land  taken  and  used 
by  a  railroad  company  in  the  construction 
of  its  road,  the  application  must  aver  such 
taking  and  refer  to  the  law  authorizing  such 
taking.  Itidianapolis  &^  V.  R.  Co.  v.  JVew- 
soiii,  54  Inii.  121. 

Under  the  Mich,  statute,  as  amended,  the 
petition  need  not  show  an  intention  to 
build  the  entire  road,  if  a  division  of  fifteen 
miles  has  been  lawfully  designated ;  but  in 
such  case  it  must  appear  in  the  petition 
alFirmatively  that  such  division  has  been 
lawfully  made  in  sUch  manner  as  to  con- 
form to  the  statute.  Chicago  &*  M.  L.  S.  R. 
Co.  V.  San/ord,  23  Mich.  418,  i  Am.  Ry.  Rep. 
10. 

A  petition  which  does  not  state  that  the 
company  intends  to  lay  more  than  one 
track,  the  line  of  which  is  located  according 
to  its  map  and  survey,  is  not  open  to  the 
objection  that  it  does  not  show  the  number 
of  tracks  intended  to  be  laid,  as  under  it 
the  company  would  have  no  right  to  lay 
more  than  the  one  track  thus  indicated. 
Ray  City  Beit-Line  R.  Co.  v.  Hitchcock,  90 
Mich.  533,  51  .V.  W.  Rep.  808. 

Where  the  statute  provides  that  a  rail- 
road company  shall  only  acquire  a  right  to 
use  lands  condemned  for  the  purposes  of 
the  corporation,  and  during  its  corporate 
existence,  a  petition  seeking  to  condemn 
lands  is  not  defective  where  it  specifies  that 


the  object  is  only  to  acquire  an  interest  in 
the  surface  of  the  land,  the  object  being  to 
avoid  payment  of  certain  ores  supposed  to 
be  beneath  the  surface.  In  re  Hartford  &» 
C.  IV.  R.  Co.,  65  Ho-v.  J'r.  (A'.  1'.)  133.— 
Distinguishing  Canandaigua  &  N.  F.  R. 
Co.  V.  Payne,  16  Barb.  (N.  Y.)  273;  Troy 
&  B.  R.  Co.  V.  Lee,  13  Barb.  169.  Explain- 
ing Hill  r>.  Mohawk  &  H.  R.  R'.  Co..  7  N. 
Y.  152,  5  Uen.  (N.  Y.)  206. 

To  enable  the  court  to  determine  the 
necessity  of  the  appropriation,  and  to  secure 
to  the  landowner  a  just  and  fair  value  of  the 
interest  taken,  when  lands  are  condemned 
for  construction  purposes  only,  under  Ohio 
Gen.  Incorp.  Act,  §  10,  the  petition  should 
be  so  specific  in  its  description  of  the  use 
intended  as  to  leave  no  doubt  as  to  the  ex- 
tent of  the  interest  sought  to  be  acquired. 
Valley  R.  Co.  v.  Bohm,  34  Ohio  St.  114,  21 
Am.  Ry.  Rep.  30. 

It  is  not  a  valid  objection  to  the  petition 
under  the  Pa.  lateral  railroads  acts  that  it 
represented  the  desire  of  the  petitioner  to 
make,  construct,  and  use  his  proposed  rail- 
road with  double  or  single  track,  as  may  be 
found  most  suitable  for  carrying  his  coal,  or 
coal  of  other  parties  thereon  ;  for  the  law 
not  only  authorizes  such  a  petition,  but  the 
owner  of  a  lateral  railroad  may  be  required 
to  carry  the  coal  of  other  parties  upon  it. 
Nor  is  it  necessary  that  the  grades  of  the 
road  should  appear  in  the  petition  or  on 
the  plot.     Boyd  v.  Negley,  40  Pa.  St.  377. 

A  petition  to  condemn  a  strip  of  land  one 
hundred  and  fifty  feet  wide  over  defendant's 
land  alleged  that  petitioner  was  a  corpora- 
tion organized  and  existing  under  the 
general  railroad  laws  of  Illinois ;  that  the 
object  of  its  organization  was  to  construct 
and  operate  a  railroad,  under  the  laws  of 
the  state,  from  F.  to  G.;  that  it  was  author- 
ized to  exercise  the  right  of  eminent  do- 
main, and  that  in  accordance  with  the  pur- 
poses of  its  organization  the  petitioner  had 
surveyed,  staked  ofT,  and  located  its  railway. 
Held,  that  from  these  averments  it  was  ap- 
parent the  proceeding  was  to  condemn 
private  property  for  a  public  purpose,  and 
for  no  other.  De  Btiol  v.  Frceport  &»  M.  R. 
R.  Co..  Ill  ///.  499. 

A  petition  for  the  condemnation  of  land, 
after  stating  that  the  company  had  located 
its  line  of  road  over  certain  tracts  of  land 
specifically  described,  averred  "  that  a  part 
of  each  of  said  lands  is  necessary  to  peti- 
tioner   for    i^s   right  of  way,   side  tracks, 
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depot  and  depot  grounds,  freight  yards, 
shops,  and  appurtenances  for  the  construc- 
tion and  operation  of  its  said  line  of  rail- 
road." Held,  that  this  averment  was  a  suf- 
ficient statement  of  the  purposes  for  which 
the  property  was  sought  to  be  taken.  Suver 
V.  Chicago,  S.  F.  <S-  C.  R.  Co.,  123  ///.  293,  14 
N.  E.  A'ef).  12,  II  IVesL  Rep.  726. 

32 1 .  Alle{;riii|>'  the  necessity  for  the 
takiii|j^. — In  order  to  give  the  court  juris- 
diction of  condemnation  proceedings  it 
must  be  averred  and  proved  that  the  land 
which  the  company  is  seeking  to  condemn 
is  necessary  for  the  purpose  of  its  road,  and 
that  the  company  has  not  been  able  to  con- 
tract with  the  owner  for  its  purchase.  Con- 
tra Costa  C.  M.  R.  Co.  v.  Moss,  23  Cal.  323. 
Grand  Rapids,  N.  &>  L.  S.  R.  Co.  v.  Van 
Dricle,  24  Mich.  409,  4  Am.  Ry.  Rep.  171. 

A  petition  which  sets  up  with  sufficient 
certainty  the  rights  which  the  petitioner 
seeks  to  acquire,  and  alleges  that  the  prop- 
erty thus  sought  is  required  for  the  public 
use,  is  sufficient,  the  word  "  required,"  in  the 
sense  in  which  it  is  used,  being  synonymous 
with  the  word  "  necessary."  Flint  &•  P.  M. 
R.  Co.  V.  Detroit  &*  B.  C.  R.  Co.,  64  Mich. 
350,  31  A^.  W.  Rep.  281. 

Where  the  charter  of  a  company  gives  it 
the  general  right  to  acquire  a  strip  of  land 
100  feet  wide  for  a  right  of  way,  with  a  pro- 
vision that  the  company  may  extend  that 
width  where  the  road  passes  through  hills 
or  valleys,  a  landowner  cannot  traverse  an 
allegation  in  the  petition  stating  that  the 
company  desires  to  condemn  150  feet  be- 
cause the  road  passes  through  hills  and  val- 
leys, and  that  that  amount  is  therefore 
needed.  North  Mo.  R.  Co.  v.  Gott,  25  Mo. 
540.— Quoted  in  Baltimore  &  O.  R.  Co. 
V.  Pittsburg,  W.  &  K.  R.  Co.,  10  Am.  & 
Eng.  R.  Cas.  444,  17  W.  Va.  812. 

Tlie  fact  that  a  railroad  has  been  con- 
structed according  to  the  surveys  and  maps 
does  not  prevent  it  from  condemning  other 
land  which  may  be  necessary  and  proper 
for  its  purpose ;  and  a  petition  for  condem- 
nation under  such  circumstances  is  not  de- 
murrable for  setting  up  such  constructions. 
Virginia  &^  T.  R.  Co.  v.  Lovejoy,  8  Nev.  100. 
_  A  railroad  company  cannot  take  lands 
for  the  purpose  of  stations,  engine  houses, 
etc.,  under  a  petition  which  does  not  allege 
any  necessity  for  such  taking.  In  re  Union 
El.  R.  Co.,  30  A^  r.  S.  R.  164, 8  A^.  1'.  Supp. 
813,  55  Hun  611. 

Where  a  street  surface  railroad  company 


is  seeking  to  condemn  additional  lands  for 
the  purpose  of  stables,  offices,  etc.,  aver- 
ments in  the  petition  that  the  premises  then 
occupied  by  the  company  are  inadequate  to 
the  proper  management  of  its  corporate 
business,  and  that  the  land  sought  to  be 
condemned  will  be  adequate  and  sufficient, 
show  the  necessity  of  acquiring  the  addi- 
tional property.  In  re  Broadway  &^  S.A.  R, 
Co.,  73  Hun  7,  57  A'^,  Y.  S.  R.  108.— Dis- 
tinguishing In  re  New  York,  L.  Sa  W.  R. 
Co.,  99  N.  Y.  12 ;  Rensselaer  &  S.  R.  Co.  v. 
Davis,  55  N.  Y.  145. 

322.  Averments  as  to  the  title  to 
the  land. — The  title  of  one,  named  in  the 
petition  as  respondent,  to  the  land  souglit 
to  be  taken  is  admitted  unless  it  is  ex- 
pressly denied ;  and  an  averment  by  re- 
spondent, of  title  to  property  not  covered 
by  the  petition,  will  entitle  him  to  damages 
in  respect  thereto,  if  such  averment  is  not 
denied.  Georgetown,  B.  6>»  Z.  A'.  Co.  v.  Hag- 
gart,  27  Am.  &•  Eng.  R.  Cas.  375, 9  Colo.  346, 
12  Pac.  Rep.  215. 

A  company  cannot  at  the  same  time,  in 
the  same  suit  and  petition,  set  up  a  title  in 
fee  in  itself  and  ask  an  adjudication  upon 
it,  since  its  right  to  ask  condemnation  de- 
pends on  the  fact  that  the  property  belongs 
to  another.  Colorado  Midland  R.  Co.  v. 
Croman,  16  Colo.  381,  27  Pac.  Rep.  256. 

A  petition  by  a  company  to  acquire  title 
to  lands  used  and  occupied  as  a  street, 
which  does  not  disclose  whether  said  lands 
are  designed  to  be  appropriated,  as  the 
property  of  the  respondent,  or  whether  they 
were  included  in  the  petition  for  the  pur- 
pose of  having  an  assessment  of  the  re- 
spondent's damages  by  reason  of  his  owner- 
ship of  premises  fronting  on  the  street,  is 
fatally  defective.  Mansfield,  C.  SfL.M.R. 
Co.  V.  Clark,  23  Mich.  519,  l  Am.  Ry.  Rep.  i. 

When  the  petition  for  the  appointment 
of  commissioners  alleges  the  claimant's 
ownership,  it  is  to  be  taken  as  ownership  in 
fee,  and  if  no  issue  is  taken  on  it,  it  is  ad- 
mitted of  record  and  need  not  be  proved. 
St.  Paul  &*  S.  C.  R.  Co.  V.  Matthews, 
16  Minn.  341  (Gil.  303). —  Foli.owkd  in 
Knauft  V.  St.  Paul,  S.  &  T.  F.  R.  Co.,  22 
Minn.  173. 

Where  the  petition  of  the  company  al- 
leges title  in  the  respondent,  and  afterwards, 
pending  that,  it  discovers  that  respondent's 
title  is  qualified,  its  remedy  as  against  its 
admission  is  either  through  a  timely  and 
effectual  abandonment  of   its  proceedings, 
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or  by  a  seasonable  application  to  the  court 
for  leave  to  amend  its  petition,  or,  if  after  ver- 
dict,  by  motion  for  a  new  trial.  Relief  is  not 
to  be  obtained  by  motion  upon  affidavits, 
for  an  order  that  judgment  be  entered  for  a 
sum  less  than  that  awarded  by  the  verdict. 
jnVcox  V.  S/.  Paid  <S-  JV.  P.  A'.  Co.,  35 
Ji/t'nn.  439,  29  JV.  IV.  Rep.  148. 

An  authority  by  one  to  another  tenant  in 
common  to  proceed  to  ati  assessment  of  the 
damages  which  had  been  suffered  by  the 
location  and  construction  of  a  railroad 
through  their  farm  will  not  authorize  the 
latter  to  proceed  in  his  own  name,  treating 
the  farm  as  his  own.  The  title  of  the  peti- 
tioners ought  to  be  rightly  set  forth  in  the 
petition.  Nor  will  such  irregularity  be 
cured  by  the  subsequent  formal  release  of 
the  tenant  in  common  not  joined  in  the 
proceeding.  Harrisbiirg,  P.  M.  &•  L,  R. 
Co.  V.  Bucher,  7  Watts  {Pa.)  33. 

The  applicant  to  take  the  property  for  a 
railroad  in  preparing  its  petition  filed  in  the 
proceedings,  misstated  under  a  misconcep- 
tion, the  estate  of  the  three  infants  in  the 
reversion  of  the  land,  and  after  the  com- 
missioners were  appointed, and  had  adopted 
such  misconception  in  ascertaining  the 
damages,  and  who  were  entitled  thereto, 
and  acted  upon  it  and  signed  their  report, 
and  before  it  was  formally  filed  in  court,  the 
applicant  asked  leave  of  the  court  to  dis- 
continue the  proceedings.  Held,  that  the 
court  sh  )uld  have  dismissed  the  proceed- 
ings under  the  circumstances  and  at  the 
costs  of  the  applicant.  Chesapeake  &*  O.  R. 
Co.  V.  Bradford.  6  W.   Va.  220. 

323.  Sliowiiijir  the  nature  of  the  in- 
jury or  (laninge.* — In  a  claim  for  dam- 
ages, under  Ind.  Rev.  St.  1838,  for  injuries 
to  land  occasioned  by  the  construction  of  a 
public  work,  the  same  strictness  is  not  re- 
quired in  the  averments  as  in  pleadings  in  a 
coart  of  record.  Martinsville  &*  F.  R,  Co.  v. 
/fr/V/js^-^j, 6 /«(/.  400.— Reviewed  in  Indiana 
C.  R.  Co.  V.  Hunter,  8  Ind.  74. 

The  written  statement  of  the  claim  should 
show,  however,  whether  the  injury  was  oc- 
casioned by  the  passing  through  and  appro- 
priation of  the  claimant's  land,  or  the  tak- 
ing of  timber  and  other  materials  for  which 
the  statute  provides.  Martinsville  6-  F,R. 
Co.  V.  Bridges,  6  Ind.  400. 

*  Recovery  of  damages  not  included  in  petition 
or  answer,  see  51  Am.  &  Eno.  R.  Cas.  648, 
abstr. 


324.  Necessity  of  averment  of 
inability    to   agree   witli   owner.*— 

The  conditions  to  the  right  of  a  railway 
company  to  exercise  the  power  of  eminent 
domain  are  its  corporate  existence  under 
the  laws  of  the  state  and  the  fact  that  it 
has  located  its  railway  over  the  land  sought 
and  that  it  has  been  unable  to  agree  with 
the  owner,  if  the  owner  is  competent  to 
contract,  upon  the  compensation  to  be  paid 
therefor;  and  these  are  jurisdictional  facts, 
which  must  be  shown  by  the  petition. 
O'Hare  v.  Chicago,  M.&^JV.  R.  Co.,  139  ///. 
151,  28  A^.  £■.  Rep.  923.  Grand  Rapids,  L. 
&'  D.  R.  Co.  V.  Weiden,  69  Mich.  572,  14 
West.  Rep.  59,  37  A^.  W.  Rep.  872. 

In  Iowa  the  petition  of  the  claimant  in 
proceedings  for  the  assessment,  by  a  sheriff's 
jury,  of  damages  sustained  from  the  taking 
of  land  by  a  railway  company  for  right  of 
way  purposes  need  not  allege  that  the 
owner  of  the  land  refused  to  grant  the  right 
of  way.  Hartley  v.  Keokuk  &*  N.  W.  R. 
Co.,  85  Iowa  455,  52  A^.   W.  Rep.  352. 

So  in  Maine  a  petition  praying  county 
commissioners  to  assess  damages  for  land 
taken  for  a  railroad  need  not  aver  the  in- 
ability of  the  parties  to  agree  on  the  amount 
of  damages,  although  the  charter  of  the 
railroad  confers  jurisdiction  on  the  commis- 
sioners in  case  the  parties  cannot  agree  on 
the  amount.  The  presumption  is  that  they 
cannot  agree.  Farnsworth  v.  Lime  Rock  R. 
Co.,  47  Am.  &•  Eng.  R.  Cas.  64,  83  Me.  440, 
22  Atl.  Rep.  373. 

So  also  in  West  Virginia.  Charleston  &* 
S.  Bridge  Co.  v.  Comstock,  36  W.  Va.  263, 
15  F:  E.  Rep.  69. 

It  is  not  necessary  that  the  petition  filed 
by  a  landowner  in  proceedings  for  the  as- 
sessment of  damages  for  land  taken  by  a 
railroad  company  for  right  of  way  shall 
state  that  the  petitioners  and  the  company 
have  failed  to  come  ^o  an  agreement  as  to 
the  sum  to  be  paid,  such  averment  being 
necessary  only  when  the  railroad  company 
is  the  actor  in  such  proceedings.  Hill  v. 
Glendon  &*  G.  M.  &>  M.  Co.,  113  A^.  Car. 
259.  18  5.  E.Rep.  171. 

325.  SufHeiency  of  such  aver- 
ment.— An  averment  in  a  petition  for  the 
condemnation  of  land  for  right  of  way 
"that  the  petitioner  has  been  unable  to  ac- 
quire the  right  of  way  from  said  owners,  by 
voluntary  grant  or  purchase,"  is  a  substan- 

*  See  also  ante,  277. 
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tial  compliance  with  the  statute,  as  showing 
that  the  compensation  to  be  paid  could  not 
be  agreed  upon  by  tlie  parties.  Bowman  v. 
Venice  &•  C.  A'.  Co.,  14  Am.  &*  Eng.  R.  Cns. 
338,  102  ///.  459.  Booker  v.  Venice  &•  C.  R. 
Co.,  5  Am.  &*  Eng.  R.  Cas.  357,  101  ///.  333. 
Chicago,  B.  &^  Q.  R.  Co.  v.  Chamberlain,  84 
///.  333,  16  Ant.  Ry,  Rep.  466. 

An  averment  that  the  petitioner  has  not 
been  able  to  acquire  title  by  agreement 
with  the  owner  for  the  purchase  of  the 
land,  for  the  reason  that  such  owner  asks 
what  the  petitioner  considers  an  unreason- 
able price,  and  refuses  to  accept  the  reason- 
able sum  offered  by  the  petitioner,  is  suffi- 
cient. Grand  Rapids,  L.  &*  D.  R.  Co.  v. 
Weiden,  69  Mich.  572,  14  West.  Rep.  59,  37 
N.  IV.  Rep.  872.  In  re  Long  Island  R.  Co., 
50  N.  V.  S.  R.  257,  66  Hun  631,  21  JV.  V. 
Stipp.  4S9. — FOLLO'A'ING  In  re  West  Shore 
R.  Co.,  64  How.  Pr.  216;  In  re  Suburban 
Rapid  Transit  Co.,  38  Hun  553;  In  re  Met- 
ropolitan El.  R,  Co.,  12  N.  Y.  Supp.  502. 

An  allegation  that  the  parties  could  not 
agree  upon  the  proper  compensation  to  be 
paid  for  the  land  proposed  to  be  taken  is  a 
sufficient  averment  of  the  fact  of  disagree- 
ment to  put  the  adverse  party  upon  his  de- 
fense upon  the  merits.  Hannibal  <S^  St.  J. 
R.  Co.  V.  Muder,  49  Mo.  165,  i  Am.  Ry.  Rep. 
8.  Cory  v.  Chicago,  B.  &*  K.  C.  R.  Co.,  44 
Am.  6^  Eng.  R.  Cas.  183,  100  Mo.  282,  13  S. 
IV.  Rep.  346. 

An  allegation,  "  upon  information  and 
belief,"  that  the  company  has  not  been  able 
to  acquire  title  by  purchase,  and  is  unable 
to  agree  with  the  owners  for  its  purchase, 
"and  the  reason  of  such  inability  is  that 
they  will  not  sell  the  same  to  your  peti- 
tioner for  a  reasonable  compensation,"  is 
not  suflicient,  where  no  facts  are  stated 
which  justify  the  conclusion  that  the  land 
cannot  be  purchased.  Metropolitan  El.  R. 
Co.  V.  Dominick,  55  Hun  198,  27  N.  Y.  S. 
R.  576,8  A^  Y.Supp.  151. 

A  general  allegation  that  the  defendant 
refuses  to  sell  certain  lands  at  a  reasonable 
price  is  good  on  general  demurrer,  and  the 
only  mode  of  objecting  to  it  under  the  Ore- 
gon Code  of  Civil  Procedure  is  a  motion  un- 
der section  84,  to  make  it  more  definite  and 
certain.  United  States  v.  Oregon  R.  <S-  N, 
Co.,  14  Am.  (S""  Eng.  R.  Cas,  23,  9  Sa7vy.  {(/. 
S.)  61,  16  Fed.  Rep.  524. 

Where  to  such  petition  presented  by  the 
company  there  was  an  affidavit  of  their 
agent  that  he  was  unable  to  agree  with  the 


landowners  as  to  the  damages  or  in  the  se- 
lection of  viewers,  it  is  a  necessary  implica- 
tion that  he  made  the  effort  and  was  un- 
successful. Tucker  v.  Erie  &»  N.  E.  R.  Co., 
27  Pa.  St.  281. 

326.  Power  to  allow  ainciulnicnts 
of  the  petition.— Under  California  Gen- 
eral Railroad  Act,  §  33,  the  court  or  judge 
has  power  to  cause  the  pleadings  and  pro- 
ceedings in  condemnation  proceedings  to 
be  amended  whenever  justice  shall  require 
it  to  be  done.  Contra  Costa  C.  M.  R.  Co.  v. 
Moss,  23  Cal.  323. 

Defective  condemnation  proceedings  may 
be  renewed,  and  the  petition  and  other 
papers  amended,  whenever  necessary  to  a 
fair  trial  and  final  determination  of  the 
controversy.  Colorado  C.  R.  Co.  v.  Allen, 
44  Am.  &'  Eng.  R.  Cas.  193,  13  Colo.  229,  22 
Pac.  Rep.  605. 

A  petition  in  the  county  court  in  con- 
demnation proceedings  which  is  insufficient 
by  reason  of  a  dei'ective  jurisdictional  aver- 
ment may  be  amended  so  that  the  court 
may  have  jurisdiction  of  the  subject-matter 
thereafter.  Southwestern  Land  Co.  v.  Hick- 
ory Jackson  Ditch  Co.,  18  Colo.  489,  33  Pac. 
Rep.  275. 

Whether  a  proceeding  to  condemn  land 
for  public  use  has  been  commenced  in  term 
time  or  vacation,  there  is  no  impropriety  in 
the  judge  allowing  such  amendments  to  be 
made  as  are  by  law  allowable,  as  of  course 
and  of  right,  whether  with  or  without  no- 
tice, where  the  opposite  party  is  not  taken 
by  surprise  or  otherwise  prejudiced.  There 
is  no  error  in  allowing  an  amendment  of 
the  petition  in  vacation,  making  new  parties 
as  part  owners  of  the  land  sought  to  be 
taken,  and  ordering  a  summons  and  publi- 
cation against  them.  Bo7vman  v.  Venice  &* 
C.  R.  Co.,  14  Am.  &•  Eng.  R.  Cas.  338,  102 
///.  459.— Distinguishing  Haslam  7/.  Ga- 
lena &  S.  W.  R.  Co.,  64  111.  353.— Quoted 
IN  Leibengut  v.  Louisville,  N.  A.  &  St,  L. 
R.  Co.,  14  Am.  &  Eng.  R.  Cas.  349,  103  111. 
431 ;  Hercules  Iron  Works  v.  Elgin,  J.  &  E, 
R.  Co.,  141  111.  491. 

County  commissioners  have  power  to 
allow  an  amendment  of  a  petition  for  the 
assessment  of  damages  after  hearing  the 
parties  and  before  issuing  a  warrant  for  a 
jury.  Grand  /unction  R.  «S>»  D.  Co.  v.  County 
Com'rs,  14  Gray  (Mass.)  553. 

A  petition  for  viewers  to  assess  damages 
for  land  taken  may  be  for  some  purposes  a 
part  of  the  pleadings,  but  it  is  not  to  gov- 
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em  the  reception  of  testimony  with  the 
technical  strictness  of  a  common  law  decla- 
ration. In  any  event,  it  is  amendable  at 
any  stage  so  as  to  conform  to  what  is  actu- 
ally tried.  Pliihuhlphia  &*  R.  R.  Co.  v. 
Reading  &^  P.  R.  ^o.,  2  R,i.  Dist.  857. 

Ill  proceedings  by  a  railroad  corporation 
to  acquire  title  to  lands  under  the  water  of 
the  Hudson  river,  which  liad  been  granted 
by  the  state  to  the  owners  of  the  uplands, 
the  petition  contained  an  offer  on  tlie  part 
of  the  company  to  construct  a  drawbridge 
to  give  access  from  the  river  to  the  docks 
of  the  landowners.  After  an  order  had  been 
ma'ie  and  appealed  from  appointing  commis- 
sioners, on  application  of  the  company  an 
order  was  granted  giving  it  leave  to  with- 
draw the  order  and  to  amend  the  petition 
accordingly.  Held,  that  the  court  had  no 
power  to  so  amend  the  petition ;  that  no 
such  power  was  given  by  the  provision  of 
the  N.  Y.  general  railroad  act  (§  20,  ch.  140, 
Laws  of  1850),  which  authorizes  the  correc- 
tion of  "any  defect  or  informality."  In  re 
New  York  &*  W.  S.  R.  Co.,  89  N.  V.  453 ; 
reversing  27  Hun  57. — Following  In  re 
New  York  C.  &  H.  R.  R.  Co.,  77  N.  Y. 
248.— Distinguished  in  Re  Metropolitan 
Transit  Co.,  45  Hun  159.  9  N.  Y.  S.  R.  845, 
mem.,  10  N.  Y.  S.  R.  74. 

327.  What  ameiidinents  may  bo 
allowed,  {feiierally.— In  a  proceeding  by 
a  railroad  company  to  appropriate  land  for 
a  right  of  way,  it  has  the  right,  upon  cause 
shown,  to  amend  the  instrument  of  appro- 
priation after  the  filing  of  the  report  of  the 
appraisers  and  the  joining  of  issues  on  ex- 
ceptions thereto,  by  adding  stipulations  as 
to  the  maintenance  by  the  company  of 
fences  and  crossings  calculated  to  reduce 
the  amount  of  consequential  damages. 
C/iiidgo  &•  G,  S.  R.  Co.  v.  Jones,  103  Ind. 
3S6,  6  A\  E.  Rep.  8. 

Where  a  petition  is  filed  by  a  railroad 
company,  under  Iowa  Code,  §  464,  to  con- 
demn a  portion  of  a  street,  the  petition 
may  be  amended  under  section  2689,  so  as 
to  show  that  the  village  in  which  the  street 
is  is  incorporated.  Eslick  v.  Madison  City 
&^  Ft.  J).  R.  Co.,  75  Iowa  443,  39  A^.  IV. 
Rep.  700. 

Where  the  original  petition,  filed  for  the 
assessment  of  damages,  omits  to  state  the 
absence  of  the  owner  fron.  the  state,  or  the 
inability  of  the  owner  and  the  company  to 
agree  upon  the  damages,  the  defect  may  be 
obviated  by  an  amended  petition  filed  be- 


fore the  view  is  had.    Pennsylvania  R.  Co. 
v.  Porter,  29  Pa.  St.  165. 

A  petition  contained  sufTicient  allega- 
tions as  to  who  were  owners  of  the  land 
sought  to  be  condemned,  but  failed  to  state 
the  residence  of  such  persons ;  but  they 
appeared  by  attorney,  and  after  such  appear- 
ance the  company  moved  to  amei  d  tiie 
petition  by  stating  the  residence  of  tiie  par- 
ties. Held,  that  the  appearance  gave  the 
court  jurisdiction,  and  that  the  amendment 
was  one  which  rested  in  the  discretion  of 
the  court.  In  re  Rochester,  H.  &*  L.  R.  Co., 
9  N.  Y.  S.  R.  560,  44  Hun  625. 

A  company  filed  a  petition  in  which  it 
was  averred  that  the  company  sought  to 
acquire  certain  parcels  of  land  in  New  York 
city,  and  owned  by  the  city,  which  con- 
stituted certain  streets  and  avenues.  Cer- 
tain individuals  who  appeared  to  have  in- 
terests which  would  probably  be  affected 
adversely  by  the  construction  of  tlie  road 
appeared  and  were  made  parties  to  the  pro- 
ceeding. By  an  amendment  it  appeared 
that  the  object  of  the  company  was  only  to 
obtain  the  use  of  the  streets,  and  not  title 
thereto,  as  appeared  by  the  original  petition. 
Held,  that  under  2  N.  Y.  Rev.  St.  526,  §  22, 
the  amendment  was  properly  allowed,  and 
that  such  individuals  could  not  complain ; 
that  there  was  nothing  in  the  statute  au- 
thorizing the  construction  of  the  company's 
road  to  prevent  the  court  from  proceeding 
to  ascertain  the  damages  that  should  be 
paid  to  the  city  for  the  use  of  the  streets  in 
a  separate  proceeding,  independent  of  the 
rights  of  individuals.  In  re  Metropolitan 
Transit  Co.,  45  Hun  159,  9  A'.  Y.  S.  R.  845, 
/«<?;«.— Distinguishing  In  re  New  York  & 
W.  S.  R.  Co.,  89  N.  Y.  453. 

A  petition  for  viewers  for  damages  was 
presented  under  the  Pa.  Railroad  Act  of 
February  19,  1849.  Upon  exceptions  to 
their  report  the  proceedings  were  set  aside 
and  the  applicants  permitted  to  file  an 
"  amended  petition."  Held,  this  was  not  a 
distinct  petition,  but  an  amendment  to  the 
original  petition.  Pennsylvania  6r*  N.  Y. 
R.  &>  C.  Co.  V.  Bunnell,  81  Pa.  St.  414,  16 
Am.  Ry.  Rep.  \. 

328.  AnuMidiiifirtlic  drscriptutii  of 
the  land  to  he  taken.— Under  Ind.  Rev. 
St.  1881,  §  3909,  the  court  has  power,  dur- 
ing the  pendency  of  a  proceeding  by  a  rail- 
road company  to  condemn  land  for  a  right 
of  way  for  its  road,  to  permit  the  plaintiff 
to  amend   the  description  of  the  land  so 
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condemned,  as  set  forth  in  the  articles  of 
appropriation  and  in  the  proceedings  there- 
under. Hunt  V.  Neiv  York,  C.  &'  St.  L.  K. 
Co.,  20  Am.  &^  Eng.  R.  Cas.  436,  99  /«</.  593. 

Matters  of  description  in  tiie  application 
for  a  writ  for  the  assessment  of  damages 
for  the  location  of  a  right  of  way  are  amend- 
able so  lonp;  as  the  proceedings  remain  in 
fieri.  Midland  t\.  Co.  v.  Smith,  44  Am.  &* 
Eng.  R.  Cas.  222,  125  Ind.  509,  i^N.E.  Rep. 
153;  former  appeal  109  Ind.  488. 

On  an  appeal  from  an  award  of  damages 
for  right  of  way  taken  by  a  railroad  com- 
pany, where  the  land  was  in  township  sixty- 
seven,  and  the  trial  and  all  the  proceedings 
had  reference  to  that  land,  but  the  land  was 
described  in  thd  papers  as  being  in  town- 
ship sixty-nine — held,  that  the  plaintiff  was 
properly  allowed  to  amend,  after  verdict,  by 
substituting  sixty-seven  for  sixty-nine.  Ball 
V.  Keokuk  &>  N.  IV.  R,  Co.,  71  /owa  306,  32 
N.  W.  Rep.  354. 

320.  Petition,  wheu  sufflcieut  to 
confer  jurisdiction.— Allegations  in  a 
condemnation  petition  that  the  landowner 
has  refused  to  relinquish  the  land  or  to 
make  a  voluntary  conveyance,  and  that  the 
company  has  given  him  five  days'  notice, 
prior  to  the  filing  of  the  petition,  of  its  in- 
tention to  institute  condemnation  proceed- 
ings, are  sufficient  to  give  the  court  juris- 
diction both  of  the  subject-matter  and  of 
the  owner  of  land.  Quayle  v.  Missouri,  K. 
6^  T.  R.  Co.,  63  Mo.  465,  21  Am.  Ry.  Rep. 
220. 

It  is  not  necessary  under  Mo.  Rev.  St. 
1889,  §  2568,  in  a  proceeding  by  a  railroad 
corporation  of  a  sister  state  to  condemn 
land  in  Missouri,  for  it  to  aver  and  prove 
that  it  had  built  its  line  of  railroad  to  the 
boundary  line  of  the  state  in  order  to  give 
the  court  jurisdiction  of  the  subject-matter 
of  the  proceeding.  St.  Louis,  K.  C.  &^  C.  R. 
Co.  V.  Lcwright,  113  Mo.  660,  21  S.  IV.  Rep, 
210. 

Upon  an  application  by  a  railroad  corpo- 
ration for  the  appointment  of  commission- 
ers to  condemn  lands  for  its  corporate  uses, 
the  petition, .following  the  language  of  the 
N.  Y.  Code  of  Civil  Pro.  §  3360,  subd.  7 
(see  ch.  9^,  Laws  of  1890),  stated  that  "  it 
is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement 
for  which  the  property  is  to  be  condemned  ; 
and  that  all  the  preliminary  steps  required 
by  law  have  been  taken  to  entitle  him  to 
institute  the  proceeding."     It  was  objected 


that  the  petition  did  not  state  facts,  but 
only  legal  conclusions  of  the  petitioner,  and 
was,  therefore,  insufficient  to  confer  juris- 
diction. This  objection  was  sustained  and 
the  application  denied,  //eld,  error;  that 
the  proceeding  being  one  regulated  by 
statute,  the  petitioner  had  a  right  to  adopt 
the  language  of  the  statute.  Rochester  R. 
Co.  V.  Robinson,  133  A'.  Y.  242,  30  A'.  E. 
Rip.  1008.  44  A'.  Y.  S.  R.  872 ;  reversing  38 
jy.   Y.  S.  R.  1022.  16  A^.   1'.  Supp.  381. 

330. when  insullicient.— A  peti- 
tion by  a  com|)any  for  the  appointment  of 
commissioners  of  appraisal  stated  that  the 
company  had  established  and  surveyed  its 
road  over  the  land  sought  to  be  acquired 
for  its  main  line,  and  had  actually  staked 
out  the  centre  line  of  its  proposed  road  over 
the  lands  desired  for  such  railroad.  Held, 
that  this  was  not  a  compliance  with  Wis. 
Rev.  St.  §  1846,  which  requires  that  the 
petition  shall  state  "  that  the  route  of  said 
road  has  been  located  by  its  board  of  direc- 
tors upon  the  line  so  staked  out,  and  that 
the  real  estate  so  described  is  required  for 
the  purpose  of  constructing  and  operating 
the  proposed  railroad."  The  petition  is  in- 
sufficient, therefore,  to  give  the  court  juris- 
diction of  the  subject-matter.  Winnebago 
Furniture  Mfg.  Co.  v.  Wisconsin  Midland 
R.  Co.,  81  Wis.  389,  51  A'.  W.  Rep.  576.— 
Applying  Grignon  v.  Astor,  2  How.  (U.  S.) 
338 ;  United  States  v.  Arredondo,  6  Pet. 
(U.  S.)  709- 

The  owner  of  the  land  sought  to  be  taken 
did  not  waive  such  lack  of  jurisdiction  by 
appearing  before  the  commissioners  ap- 
pointed on  such  petition,  nor  by  appealing 
from  their  award.  Winnebago  Furniture 
Mfg.  Co.  V.  Wisconsin  Midland  R.  Co.,  81 
Wis.  3S9,  51  A'.  W.  Rep.  576.— FOLLOWING 
Damp  V.  Dane,  29  Wis.  419. 

331.  QiinNliin{>r  insuiiicicnt  peti- 
tions.— The  filing  with  the  clerk  of  the 
county  commissioners,  within  three  years 
after  the  filing  of  the  location  of  a  railroad, 
of  a  petition  is  not  a  sufficient  api)lication  to 
the  commissioners,  imdcr  Mass.  Rev.  St.  ch. 
39,  S  58;  and  if  the  connnissioners  first  take 
action  thereon  after  the  expiration  of  three 
years,  their  proceedings  will  be  quashed  on 
certiorari.  Charles  River  Hraneh  R.  Co.  v. 
County  Coni'rs,  7  Gray  (A/ass.)  389. 

When  the  land  of  several  persons  is  sought 
to  be  appropriated,  each  parcel  must  be  dis- 
tinctly described,  the  owner  thereof  desig- 
nated, and  the  purposes  for  which   it  is 
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wanted,  and  reasons  why  it  is  necessary  to 
proceed  under  the  statute  to  talte  it  must 
be  given.  A  petition  that  does  not  do  this 
is  too  defective  to  maintain  the  proceed- 
ings, and  the  proceedings  thereon  must  be 
quashed.  Chicago  <5-  M.  L.  S.  R.  Co.  v. 
Sanford,  23  Mich.  418,  I  Am.  Ry.  Rep.  lo. 
If,  under  the  geneial  railroad  act  (N.  J. 
Rev.  p.  925),  a  corporation  presents  a  peti- 
tion for  tlie  condemnation  of  more  land 
than  it  is  authorized  to  condemn,  averring 
its  inability  to  agree  with  the  owner  for  the 
purciiase  of  the  whole,  the  proceedings  will, 
on  certiorari,  be  set  aside  in  toto.  State 
{Central  R.  Co.,  Pros.)  v.  Hudson  Terminal 
R.  Co.,  20  Am.  &*  £^tiff.  R.  Cas,  294,  46  JV. 
/.  L.  289. 

8.  Maps,  Plans,  Profiles,  and  Surveys.* 

332.  Filing:  of,  when  necessary.— 

Where  land  in  a  city  is  sought  to  be  con- 
demned for  a  right  of  way  over  a  river  upon 
which  the  land  abuts,  and  upon  which  to 
build  an  abutment  for  a  railroad  bridge 
across  the  river,  and  the  owner  (another 
railway  corporation)  has  other  lands  adjoin- 
ing that  sought  to  be  taken  that  may  be 
injured  more  or  less,  depending  upon  the 
character  and  nature  of  the  structure  to  be 
erected  on  the  land  sought  to  be  condemned, 
it  is  error  in  the  court  to  overrule  defend- 
ant's motion  to  require  the  petitioner,  be- 
fore the  trial  is  begun,  to  exhibit  its  plan 
and  profile  of  its  proposed  railroad  across 
the  land,  and  to  file  such  plans  as  will  show 
to  what  use  the  petitioner  designs  devoting 
tile  land  it  secies  to  condemn,  and  what  it 
proposes  to  put  upon  said  land,  as  tracks, 
bridges,  abutments,  or  otlierwise.  Chicago 
&"  .V.  IV.  R.  Co.  V.  Chicago  ^  E.  R.  Co.,  25 
Am.  &^  Eiig.  R.  Cas.  158, '11 2  ///.  589. 

A  railroad  corporation  which  has  con- 
structed its  track  upon  land  without  filing 
a  written  location,  or  presenting  a  plan,  or 
paying  or  tendering  damages,  cannot  enter 
upon  the  land  for  the  purpose  of  removing 
rails  laid  and  structures  placed  upon  it; 
such  property  becomes  a  part  of  the  realty, 
and  the  fact  that  the  original  entry  and  con- 
struction were  made  without  objection  by  a 
mortgagor  in  possession  cannot  avail  against 
the  Lille  acquired  by  the  mortgagee  by  sub- 
sequent foreclosure.     Mcriamv.  Prown,  128 


*  Filing  maps  and  profil'  in  condemnation 
proceedings,  see  note,  47  A»i.  &  Eng.  R.  Cas. 
36. 


Mass.  391. — Explained  in  Jacksonville,  T. 
&  K.  W.  R.  Co.  V.  Adams,  28  Fla.  631. 

The  making  and  filing  of  the  survey  re- 
quired by  section  3  of  the  act  incorporating 
the  "  Morris  Canal  and  Banking  Co."  is 
a  necessary  prerequisite  to  the  taking  of 
any  lands  under  the  powers  given  by  their 
charter.  Af orris  C.  «S>»  B.  Co.  v.  Central  R. 
Co.,  16  N.J.  Eq.  419. 

333.  8iieli  filing  iiuneccssary. — 
The  acquisition  of  title  by  a  railroad,  in  pro- 
ceedings for  the  condemnation  of  land,  does 
not  depend  at  all  upon  the  filing  of  the  map 
required  by  Cal.  St.  1861,  p.  623,  §  42.  San 
Francisco  &•  S.  J.  R.  Co,  v.  Mahoney,  29  Cal. 
112. 

A  company  made  a  map  and  profile  of 
its  road,  showing  that  it  desired  to  take 
land  of  the  statutory  width  of  ninety  feet 
and  no  more ;  but  in  constructing  its  road 
through  a  deep  cut  it  was  found  necessary 
to  take  more  than  the  ninety  feet.  Held, 
that  the  company  might  take  additional 
land  without  making  a  new  profile  and 
map.  In  re  South  Brooklyn  R.  &*  T.  Co. ,  50 
Hun  405,  i&  N.  Y.  S.  R.  11,2  N.  Y.  Supp. 
613. 

334. unless    ordered    by    the 

court. — The  filing  of  the  map  and  profile 
of  the  location  of  the  railroad  in  the  ofl[ice 
of  the  secretary  of  state,  and  in  the  office  of 
the  clerk  of  the  county  court  of  each  county 
in  which  any  part  of  the  road  is  located,  is 
not  in  law  a  condition  precedent  to  the  ap- 
pointment of  commissioners  to  ascertain  a 
just  compensation  to  the  owners  of  the  real 
estate  proposed  to  be  lawfully  taken  for  the 
purpose  of  such  road  ;  but  the  circuit  court 
may,  in  its  discretion,  require  such  map 
and  profile,  or  such  part  as  may  be  needed, 
to  be  filed  or  produced  before  appointing 
such  commissioners.  Wheeling  B.  &^  T. 
R.  Co.  V.  Camden  Con.  Oil  Co.,  47  Am.  &^ 
Eng.  R.  Cas.  27,  35  ^F.  Va.  205,  13  S.  E. 
Rep.  369. 

335.  Time  of  filing.— The  map,  pro- 
file, anc  notice  required  by  pp.  1208  and 
1209  of  the  Kan.  Gen.  St.  of  1889  need  not 
be  given  or  filed  prior  to  the  commence- 
ment of  proceedings  for  condemnation  of 
the  right  of  way.  Chicago,  A'.  &^  II'.  R. 
Co.  v.  Abbott,  44  Kan.  170,  24  Pac.  Rep.  352. 
—Distinguishing  Landsdale  v.  Paniels, 
100  U.  S.  117;  Johnson  v.  Towsley,  13 
Wall.  (U.  S.)  73.  Following  Missouri 
River,  Ft.  S.  &  G.  R.  Co.  v.  Shepard.  9  Kan. 
647. — Missouri  River,  Ft.  S.  <S>»  G.  R.  Co.  v. 
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Shepard,  9  Kan.  647.— Followed  in  Chi- 
cago, K.  &  W.  R.  Co.  V.  Abbott,  44  Kan.  170. 

330.  What  is  SI  sufllcieiit  iiiap,  pltiii, 
profile,  etc.* — The  map  of  the  route  of 
the  Central  Pacific  railroad  as  finally  lo- 
cated and  constructed,  filed  with  the  secre- 
tary of  the  interior  Feb.  i,  1870,  and  ac- 
cepted as  such  by  that  officer,  is  the  map  of 
definite  location  of  such  road.  United 
States  V.  McLaughlin,  30  Fed.  Rep.  147,  12 
Sawy.  179;  affirmed  in  127  U.  S.  4:8,  32 
Law.  Ed.  213. 

It  is  not  necessary  that  a  railroad  com- 
pany should  file  with  the  county  clerk  a 
map  and  profile  of  the  entire  line  of  its 
proposed  road  through  the  county  before 
it  can  apply  to  have  commissioners  ap- 
pointed to  make  an  appraisement  and  as- 
sessment of  damages  to  any  part  of  the 
property  along  the  line  of  said  road.  A 
map  and  profile  of  what  the  company  de- 
sires to  have  appraised,  etc.,  is  sufficient. 
Hunt  V.  Smith,  9  Kan.  137.  Doughty  v. 
Somerville  &^  E.  R.  Co.,  21  N.J.  L.  442. — 
Reviewing  Vail  v.  Morris  &  E.  R.  Co.,  21 
N.  J.  L.  189;  Bonaparte  v.  Camden  &  A. 
R.  Co.,  Baldw.  (U.  S.)  205. 

The  map  or  plan  required  to  accompany 
the  petition  for  expropriation,  which  in 
connection  with  the  petition  gives  intelli- 
gible information  respecting  the  locus  and 
condition  of  the  land  sought  to  be  expro- 
priated, complies  with  the  legislative  re- 
quirements. Baltimore  &*  O.  Tel.  Co.  v. 
Morgan's  L.  <S-  T.  R.  <&«•  S.  Co.,  37  La.  Ann. 
8S3. 

The  failure  of  a  plat  to  conform  to  the 
statutory  requirements  as  a  good  one  for  all 
purposes  does  rot  prevent  it  from  being  the 
proper  legal  definition  of  lands  by  act  of  the 
parties  for  many,  if  not  for  most,  purposes. 
Manistee  &•  N.  E.  R.  Co.  v.  Foruler,  73  Mich. 
217,41  N.  W.  Rep.  261. 

337.  What  is  iiisufflcieiit.-Under 
the  provisions  of  Mich.  Gen.  Railroad  Act 
of  1859,  §  19,  which  requires  a  petition  for 
an  appraisal  to  declare  that  the  company 
has  surveyed  the  route  of  its  proposed  road 
in  the  county,  and  made  a  map  and  survey 
theT^eof,  designating  the  route,  and  that  the 
road  is  located  according  to  the  survey,  and 
has  filed  a  certificate  thereof  in  the  res^is- 
ter's  office  of  the  county,  the  term  "  map 
and  survey"  means  not  only  a  delineation 

*  Sufficiency  of  maps  and  plans  in  condemna- 
tion proceedings,  see  note,  47  Am.  &  Eng.  R. 
Cas.  269. 


upon  paper,  giving  a  general  or  proximate 
idea  of  the  situation  of  the  road,  but  also 
such  full  and  accurate  notes  and  data  as  are 
necessary  to  furnish  complete  means  far 
identifying  and  ascertaining  the  precise  por- 
tion of  every  part  of  the  line,  with  courses 
and  distances  throughout,  so  that  there  can 
be  no  doubt  as  to  where  any  portion  of  it  is 
found.  Convers  v.  Grand  Rapids  &^  /.  R. 
Co.,  18  Mich.  459. 

So  under  the  above  statute  a  map  which 
purports  to  be  drawn  by  a  scale,  but  where 
the  lines  of  the  road  are  not  so  laid  down 
as  to  enable  any  one,  by  the  use  of  instru- 
ments, to  ascertain  its  location  with  any 
degree  of  accuracy,  and  without  anything 
to  show  its  distances  from  corners  or  over 
boundaries  at  any  part  of  the  line,  and 
without  courses  or  distances  either  on 
straight  lines  or  on  curves,  is  totally  defec- 
tive. Convers  v.  Grand  Rapids  &>  /.  A'.  Co., 
18  Mich.  459.' 

The  map  of  a  railroad  required  by  the  N. 
Y.  General  Railroad  Act  of  1850,  ch.  140,  § 
22,  must  show  accurately  the  land  to  be 
taken.  A  map  where  the  route  of  the  road 
is  only  shown  by  a  single  line,  but  without 
anything  to  indicate  wliether  it  is  a  centre 
or  side  line,  and  nothing  to  indicate  the 
width  of  the  right  of  way,  is  defective. 
/«  re  Boston,  H.  T.  &'  W.  R.Co.,  10  Abb.  A'. 
Cas.  {N.  V.)  104, 

A  map  showing  no  quantity  of  the  land 
to  be  taken,  and  nothing  more  than  a  line 
indicating  the  general  direction  of  the  road, 
but  without  showing  whether  the  line  is  the 
exterior,  centre,  or  any  other  line  of  the 
road  ;  and  without  showing  the  area  of  the 
land  required,  or  a  river  which  is  crossed  , 
and  without  laying  down  another  railroad 
which  is  near,  or  highway  crossings,  or  the 
line  between  individual  properties,  or  the 
boundaries  of  towns,  and  which  designates 
stations  different  from  those  mentioned  in 
the  petition,  is  wholly  defective.  /«  re 
New  Vorh&'B.  R.  Co.,  62  Barb.  {N.  V.)  85. 
12  ylbb.  Pr.  N.  S.i\. 

The  map  and  profile  which  a  company  is 
required  to  file  before  constructingany  part 
of  its  road  should  be  equivalent  to  a  survey; 
i.e.,  they  should  show  the  courses,  dis- 
tances, and  quantity  of  land  to  be  taken, 
and  should  be  sufficiently  exact  and  com- 
plete to  be  understood  by  an  ordinary  per- 
son ;  and  it  is  not  sufficient  that  it  be  so 
that  an  engineer  could  go  on  the  ground 
and   locate  the  route   with  the  aid  of  the 
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map;  and  the  better  course  is  to  put  the 
proiile  upon  the  same  paper  with  the  map. 
A'ci'  ]'or/b  <5~»  /)'.  A'.  Co.  v.  Godwin,  62  Bar/). 
(A'.  )'.)  85,  12  Al'li.  Pr.  X.  S.  21.— Appro V- 
im;  Ilazen  v.  Boston  cS:  M.  R.  Co.,  2  Gray 
(Mass.)  574;  Stone  v.  Cambridge,  6  Cush. 
(Mass.)  270. 

;{.'{K.  DctcriiiiiiiiiK:  qiiestioii  ofsiif- 
lifit'iicy— Approvul.— The  question  as  to 
whetlicr  the  map  and  survey  required  to 
be  tiled  to  (iesij,Miate  tiie  route  of  a  railroad 
are  sufficient  for  the  identification  of  the 
property  sought  to  be  acquired  by  condem- 
nation proceedings,  without  the  aid  of  other 
maps  or  information,  is  a  jurisdictional  one, 
to  be  determined  by  the  court  on  the  ap- 
plication for  the  appointment  of  commis- 
sioners. Toledo,  S.  <Sm  Af.  A'.  Co.  v.  Campau, 
83  Mich.  33,  46  N.  IV.  Rep.  1026. 

In  the  absence  of  ,roof  to  the  contrary, 
the  certificate  of  approval  of  the  map  and 
survey  of  a  railroad  executed  by  a  majority 
of  the  state  board,  and  attested  by  the  secre- 
tary, will  be  presumed  to  have  been  made 
at  a  lawful  meeting.  Grand  Rapids,  L.  <S- 
1).  R.  Co.  V.  Chesebro,  39  Am.  Sf  Eng.  R.  Cas. 
159,  74  A/ic/t.  466,  42  JV.  IV.  Rep.  66. 

339.  Effect  of  filiiit;— Map,  plan, 
etc.,  as  evidence. — The  mere  filing  in 
the  office  of  the  secretary  of  state  of  a  sur- 
vey gives  to  a  railroad  company  neither 
title  nor  possession,  and  is  not  notice  to 
purchasers  of  lands  within  the  survey.  Cen- 
tra/ R.  Co.  V.  Met  field,  i^  N.J.  Eq.  323. 

The  map  filed  by  a  company  of  the  route 
on  which  it  proposes  to  build  a  railroad  is 
not  the  only  evidence  which  may  be  offered 
to  show  the  land  condemned  for  right  of 
way.  Chicago,  K.  &*  IV.  R.  Co.  v.  Grovier, 
39  AvLdi^  Eng.  R.  Cas.  146,  41  Kan.  685,  21 
Pac.  Rep.  779. 

Where  the  map  and  survey  of  a  main  line 
include  spurs  or  terminal  branches,  it  is 
not  necessary  for  the  company  to  complete 
any  portion  of  the  road  in  order  to  entitle 
it  to  condemn  lands  for  the  spurs  or  ter- 
minal branches.  (Campbell  and  Morse,  JJ., 
dissenting.)  Toledo,  S.  &•  M.  R.  Co.  v.  East 
Saginaw  i5-»  St.  C.  R.  Co.,  36  Am.  &^  Eng.  R. 
Cas.  553,  72  Mich.  206,  40  A'.  W.  Rep.  436. 

If  a  railroad  be  constructed  different  from 
the  profile  in  evidence  at  the  condemnation 
proceedings,  and  so  as  to  do  greater  damage 
to  the  landowner,  he  may  recover  additional 
damages.  Chicago,  P.  &^  St.  L.  R.  Co.  v. 
lirinknian,  47  ///.  App.  287.  —  Quoting 
Jacksonville  &  S.  R.  Co.  v.  Kidder,  21  111. 


131;  Peoria  &  R.  I.  R.  Co.  v.  Birkett.  62 
111.  332  ;  Lake  Shore  &  M.  S.  R.Co.  v.  Chi- 
cago «&  VV.  I.  R.  Co.,  97  111.  506. 

If  a  road  is  constructed  in  accordance 
with  the  profile  offered  in  evidence,  and  no 
change  is  made  in  ihe  plans  and  profile  so 
offered,  no  recovery  can  be  had  in  an  ac- 
tion on  the  case  by  reason  of  a  mistake  of 
the  jury  in  determining  the  amount  of  dam- 
age, or  by  reason  of  a  failure  to  allow  a 
sufficient  sum  as  damage  to  contiguous 
lands,  or  a  compensation  for  lands  taken, 
nor  by  a  wrong  description  of  the  profile, 
where  it  is  open  alike  to  be  described  by 
witnesses  offered  by  the  railroad  company 
or  by  the  landowner  ;  and  all  damages  con- 
sequent on  the  construction  of  the  road,  in 
accordance  with  the  implied  agreement 
made  by  the  company  that  it  would  be  con- 
structed according  to  the  profile,  when  it  is 
so  constructed,  are,  by  the  condemnation 
proceed ings,  res  adjiuiicata.  Chicago,  P.  &• 
St.  L.  R.  Co.  V.  Brinkman,  47  ///.  App. 
287. 

Where  a  road  was  constructed  in  accord- 
ance with  the  profile  in  evidence,  the  land- 
owner cannot  recover  further  damages, 
though  the  company's  engineer  stated  to 
the  jury  that  the  grade  of  the  road  would 
be  different  from  what  it  actually  was. 
Chicago,  P.  &*  St.  L.  R.  Co.  v.  Brinkman, 
47  ///.  App.  287. 

There  was  evidence  tending  to  show  that 
by  reason  of  the  small  scale  upon  which  the 
plan  was  drawn  it  was  difficult  to  apply  it 
with  the  accompanying  descriptions  to  the 
land ;  but  there  was  evidence  that  the  lines 
over  the  lands  were  surveyed  and  the  loca- 
tion pointed  out  to  the  landowner  before 
the  filing  of  the  petition,  and  that  the  loca- 
tion so  pointed  out  was  substantially  the 
actual  location  of  the  road  as  constructed. 
Held,  that  by  allowing  the  company  to  take 
possession,  the  parties  treated  the  location 
as  sufficient,  and  mere  uncertainty  or  ambi- 
guity of  description  was  thereby  cured,  and 
sufficient  as  against  the  company.  Drury 
v.  Midland  R.  Co.,  127  Mass.  571. 

340.  Fnrnisliing:  plan  to  land- 
owner.— A  railroad  company's  title  to 
land  is  not  affected,  nor  the  running  of  the 
time  for  applying  for  damages  suspended, 
by  the  failure  of  the  company  to  furnish 
the  owner  of  land  taken  by  it  with  a  plan 
of  the  location.  Brock  v.  Old  Colony  R, 
Co.,  33  Am.  &•  Eng.  R.  Cas.  96,  146  Mass. 
194,  5  A^.  Eng.  Rep.  724,  15  A',  E.  Rep.  555. 
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— Approving  Abbott  ?/.  New  York  &  N. 
E.  R.  Co.,  145  Mass.  450. 

9.  Objections  and  Defenses ;  Cross-bill,  An- 
srver,  J 'lea. 

341.  Time  and  inaniicr  of  raising 
objections. — The  Indiana  statute  (2  Gav. 
&  H.  314,  ^  697)  makes  the  complaint  and 
return,  as  to  tlie  defentlant,  in  an  applica- 
tion for  the  assessment  of  damages  against 
a  railroad  company,  a  cause  of  action,  and 
aulliorizes  him  to  raise  issues  of  law  u|)on 
them,  by  the  ordinary  modes  used  in  courts 
of  the  state,  which,  being  disposed  of,  may 
be  followed  by  issues  of  fact,  to  be  fc^rmed 
and  tried  according  to  the  usual  practice  in 
civil  cases.  Cincinnati  <S>»  C.  A',  Co.  v.  Mc- 
1-arhimi,  22  Itui.  459. 

Where  condemnation  proceedings  are  in- 
stituted before  a  court  with  jurisdiction  to 
hear  and  determine  the  questions  of  the 
power  of  the  company  to  take  lands  by 
condemnation,  or  whether  the  land  is  liable 
to  be  condemned,  such  questions  must  be 
litigated  before  that  tribunal ;  and  if  not 
urged  tliere,  a  court  of  equity  has  not  juris- 
diction to  determine  them  in  a  collateral 
injunction  proceeding  against  thecompany. 
Cumberland  &•  P.  .  Co.  v.  Pennsylvania 
K.  Co.,  10  Am.  6^  Eng.  P.  Cas.  351,  57  J\/d. 
267.— Distinguishing  Baltimore  &  H.  de 
G.  Turnpike  Co.  v.  Union  R.  Co.,  35  Md. 
224.  Following  Baltimore  &  H.  de  G. 
Turnpike  Co.  v.  Northern  C.  R.  Co.,  15  Md. 
198.  Quoting  Western  Md.  R.  Co.  v. 
Patterson,  37  Md.  137. 

Tiie  want  of  proper  parties  to  a  proceed- 
ing before  a  sheriff's  jury  for  the  assess- 
ment of  damages  for  land  taken  for  a  high- 
way or  railroad,  must  be  objected  before 
the  commissioners,  upon  the  application 
for  such  jury.  Meacham  v.  Fitchburg  R. 
Co.,  4  Cush.  (Mass.)  291. 

Objections  to  the  petition  and  award  in 
proceedings  for  the  condemnation  of  lands 
must  be  clearly  specified.  Michigan  Air 
Line  R.  Co.  v.  Barnes,  44  Midi.  222,  6  A'; 
W.Rep.dlx. 

A  railway  company,  a  piece  of  whose 
land  was  sought  to  be  condemned  for  the 
purposes  of  another  railway  company,  hav- 
ing suffered  default  in  the  condemnation 
proceedings,  but  showing  sufficient  excuse 
for  such  default,  may  be  let  in  to  oppose 
such  proceedings,  the  same  being  opened 
for  that  purpose,  although  the  award  of 
4  D.  R.  D— 34. 


commissioners  had  been  filed.  Minn.  Gen. 
St.  1878,  ch.  66,  §  125,  is  applicable  to  such 
proceedings.  In  re  Minneapolis  R.  Termi- 
nal Co.,  38  Minn.  157,  36  A^  W.  Rep.  105. 

Matters  relating  to  a  mere  irregularity  in 
the  proceedings,  such  as  that  the  petition 
was  not  properly  verified,  must  be  raised 
when  the  petition  is  presented  for  tiie  ap- 
pointment of  commissioners  of  appraisal; 
and  it  is  too  late  to  raise  such  questions 
after  the  report  of  the  commissioners  has 
come  in,  and  the  matter  is  pending  on  a 
motion  to  confirm  the  report.  New  York 
(S-  E.  R.  Co.  V.  Corey,  5  How.  Pr.  {N.  Y.) 
177. 

Where  the  landowners  have  no  notice  of 
the  application  for  the  appointment  of  tlie 
viewers,  the  objections  to  the  preliminary 
proceedings  and  to  the  petition  are  in 
time  if  made  after  the  report  of  viewers  is 
returned.  O'Hara  v.  Pennsylvania  R.  Co., 
25  Pa.  St.  445. 

In  a  proceeding,  under  the  Pa.  Act  of 
Feb.  19,  1S49,  against  a  railway  company  to 
assess  the  damages  caused  by  the  location 
and  construction  of  their  road,  an  objec- 
tion as  to  the  quantum  of  title  in  the  peti- 
tioner, or  that  it  was  erroneously  set  forth 
in  the  petition,  must  be  made  at  the  time 
of  the  application  for  viewers,  or  on  appeal 
taken  from  their  report.  Church  v.  North- 
ern C.  R.  Co.,  45  Pa.  St.  339. 

While  objections  to  the  taking  or  con- 
demnation of  the  land  may  be  raised  by  ex- 
ceptions to  the  commissioners'  report,  yet 
it  is  a  practice  that  should  be  discouraged,, 
Baltimore  &■•  O.  R.  Co.  v.  Pittsburg,  W.  &* 
K.  R.  Co.,  10  Am.  &>  Eng.  R.  Cas.  444,  17 
W.  Fa.  812. 

342.  Instances  of  invalid  defenses. 
— In  proceedings  by  a  railroad  corporation 
operating  a  line  of  road  on  Staten  Island 
to  acquire  lands  under  water  in  New  York 
harbor,  the  title  to  which  was  in  the  state, 
the  court  found  that  the  land  was  not  re- 
quired by  the  petitioner  for  the  purposes  of 
its  local  traffic,  but  was  required  and  was 
necessary  for  the  purpose  of  carrying  out  a 
contract  between  it  and  another  company 
owning  very  extensive  lines  of  road,  by 
which  it  was  agreed  that  a  connection 
should  be  made  between  the  two  roads,  and 
the  petitioner  bound  itself  to  furnish  to  the 
other  company  accommodations  over  its 
road  for  transportation  of  freight,  passen- 
gers, etc.,  to  and  from  the  city  of  New 
York,  thus  making  the  petitioner's  road  a 
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connecting  link  between  tlic  system  of  rail- 
roads oi)eratcd  by  such  other  company  and 
New  York  city.  J/r/i/,  that  the  obvious 
benefit  to  be  derived  from  such  a  connec- 
tion by  the  public  and  the  petitioner  ren- 
flercd  the  object  for  which  the  land  was 
sougiit  a  public  use,  and  justified  its  con- 
dcninaticjn  ;  also  the  fact  that  such  other 
company  is  a  forcijj;n  corjjoration  furnished 
no  reason  for  denyinj;  the  relief  soujj;ht. 
///  re  Statcn  Island  Rapid  Transit  Co.,  27 
Am.  €f  Eng.  K.  Cas.  348,  103  A'.  V.  251,  8 
N.  E.  Rep.  548.  3  A^  y.  S.  R.  48 ;  affirm- 
ing 40  Hun  637,  I  N.  Y.  S.  R.  507. 

It  was  claimed  that  because  a  bridge  over 
navigable  waters,  and  a  short  line  of  road, 
which  were  required  to  be  built  in  order lo 
connect  the  railroads  of  two  companies, 
were  not  yet  completed  or  begun,  the  facts 
did  not  furnish  a  sulFicicnt  degree  of  proba- 
bility of  their  ultimate  construction  to  au- 
thorize the  condemnation  of  the  land  in 
question.  The  other  company  was  bound 
by  its  contract  with  petitioner  to  build  the 
piece  of  road,  and  the  latter  was  bound  to 
build  the  bridge  and  perfect  its  facilities  for 
accommodating  the  increased  traffic ;  it 
appeared  also  that  by  an  act  of  congress  the 
contracting  companies  were  authorized  to 
build  the  bridge,  and  that  they  had  already 
made  large  expenditures  and  incurred  heavy 
obligations  in  the  purchase  of  other  lands, 
extending  tracks,  etc.,  for  the  purpose  of 
carrying  out  the  contract.  Held,  that  these 
facts  aflorded  conclusive  assurance  that  the 
application  was  made  in  good  faith  and  for 
the  sole  purpose  of  acquiring  the  land  for 
the  purposes  alleged  in  the  petition.  In  re 
Staten  Island  Rapid  Transit  Co.,  27  Am.  Sf 
Eng.  R.  Cas.  348,  103  A'.  1'.  251,8  A^.  E. 
Rep.  548,  3  A'.  Y.  S.  R.  48  ;  affirming  40  Hun 
637,  I  A'.  Y.  S.  R.  507. 

A  wharf  company  was  by  special  act  au- 
thorized to  lay  down  railroad  tracks  so  as 
to  connect  wit-h  the  different  railroads  en- 
tering the  city,  and  having  laid  its  tracks 
over  certain  lots  under  a  license  for  a  term 
of  years,  after  the  lapse  of  the  term  it  insti- 
tuted condemnation  proceedings  to  con- 
demn the  ground.  The  owners  of  the  lots 
set  up  as  a  defense  that  they  had  entered 
into  an  agreement  with  the  wharf  company 
that  it  was  to  lay  its  tracks  over  the  lots  to 
be  used  temporarily  until  it  had  made  other 
connection  with  the  railroads,  and  that  it 
had  already  made  such  connection  and  was 
therefore  estopped  from  proceeding  to  con- 


demn the  land.  Held,  that  such  transaction 
between  the  parties  in  no  way  affected  the 
right  to  condemn.  Southern  C.  P.  &»  M. 
Co.  V.  Galveston  Wharf  Co.,  3  Tex.  App. 
(Civ.  Ciis.)  309. 

34t't.  4jii<'stioiiiii^' tlio  lo^al  incor. 
poratioiiol'tliu  petitiiiiier. -A  railroad 
company  must  be  incorporated  before  it 
can  maintain  a  suit  to  condemn  property 
for  a  right  of  way,  and  its  corporate  exist- 
ence is  an  issue  which  may  be  made  in  such 
proceeding.  St.  Joseph  <Sr^  /.  R.  Co.  v. 
Shamliaui^h,  106  Mo.  557,  17  S.  II'.  Rep.  581. 

The  pnjof  of  the  corporate  existence  of  a 
railway  company,  if  required  to  be  made, 
is  addressed  to  the  court,  and  not  to  the 
jury  called  to  assess  the  damage.  The 
right  to  exercise  the  right  of  eminent  do- 
main is  a  question  exclusively  for  the  court 
to  determine.  The  defendant  may  raise 
the  question  of  the  petitioner's  right  with- 
out plea  or  answer.  Ward  v.  Minnesota  C-^ 
N.  W.  R.  Co.,   119  ///.   287,   10  A'.  E.  Rep. 

365- 

To  the  petition  of  a  railroad  company  to 
appropriate  lands,  the  owner  answered, 
asking  an  injunction  upon  the  alleged 
grounds  that  the  plaintiff  had  no  valid  or- 
giinization,  did  not  intend  to  build  the  pro- 
posed road,  and  had  organized  simply  in 
the  interest  of  another  company,  which 
grounds  were  being  tested  in  a  (juo  iiuir- 
ranto  proceeding  then  pending  against  such 
company.  Held,  that  the  answer  is  insuffi- 
cient. Aurora  &«•  C.  R.  Co.  v.  Miller,  56 
Ind.  88,  18  Am.  Ry.  Rep.  144. — Following 
Aurora  &  C.  R.  Co.  v.  Lawrenceburgh,  56 
Ind.  80. 

In  proceedings  by  a  railroad  corporation 
to  acquire  title  to  lands,  the  petition  averred 
the  due  incorporation  of  the  petitioner.  A 
counter-affidavit  denied  any  knowledge  or 
information  sufficient  to  form  a  belief  as 
to  the  truth  of  said  averment.  Held,  th'.t 
considering  this  simply  as  an  affidavit,  it 
was  not  a  denial  of  the  averment ;  that 
treating  it  as  an  answer  there  was  no  such 
denial  as  put  the  petitioner  to  proof  of  its 
incorporation,  as  under  the  N.  Y.  Code  of 
Civil  Pro.  §  1776,3  corporation  plaintiff  is 
not  required  to  prove  its  corporate  existence 
unless  the  answer  contains  an  affirmative 
allegation  that  plaintiff  is  not  a  corpora- 
tion ;  that,  therefore,  conceding  the  land- 
owner might,  without  a  formal  denial,  dis- 
prove the  fact,  the  burden  was  upon  it  of 
proving  the  petitioner  was  not  a  corpora- 
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tioti.  In  re  A'tiu  York,  L.  &*  IF.  A\  Co.,  23 
yli/i.  &*  Eiig.  R.  Ctis.  43,  99  A',  y.  12,  I  A'. 
K.  A'c/i.  27;  (ij/ir»iin!^r  35  //,<«  220.— Ai'i'i.v- 
iN'f;  In  re  New  York  Hiifij^e  Co.,  f>7  H.irb. 
295 ;  In  re  New  York  C.  K.  Co.,  66  N.  Y. 
407. 

The  landowner  put  in  evidence  the  arti- 
cles of  association  filed  by  the  petitioner; 
they  ])urpoited  to  be  executed  by  twenty- 
five  dilTerent  persons  ;  the  execution  of  four 
of  tliein  was  by  an  .if^eiit.  J/M,  that  the 
execution  t)y  a  duly  authorized  agent  was 
proper,  and  as  the  burden  of  proof  was  upon 
the  landowner,  it  was  for  it  to  disprove  the 
authority  of  the  agent,  not  for  the  peti- 
tioner to  establish  it.  /«  re  New  York,  L. 
Sr-  W.  A'.  Co.,  23  A»i.  Sr-  Ena;.  A'.  Cas.  43,99 
A^  Y.  12,  I  .^V.  E.  A'ep.  27;  affirming  35 
Hun  220. 

New  York  Code  of  Civil  Pro.  §  1777,  pro- 
viilinf;  that,  in  actions  by  or  aj^fainst  corpo- 
rations, the  corporate  existence  of  the 
company  need  not  be  proven,  unless  it  is 
atlirniiitivcly  denied  under  oath,  does  not 
apply  to  condemnation  proceedings  insti- 
tuted by  a  railway  company  ;  but  where  the 
landowner  files  an  answer  under  section 
3365,  which  denies  any  knowledge  or  infor- 
mation by  the  landowner  sufficient  to  form 
a  belief  as  to  the  corporate  existence  of  the 
petitioner,  as  alleged  in  the  petition,  an 
issue  is  raised  which  the  company  must 
meet  by  proper  proofs.  In  re  Broadway 
<5-  .v.  //.  H.  Co.,  73  Nt/n  7,  57  A^.  Y.  S.  A\  108. 

The  issue  as  to  the  existence  of  the  com- 
pany as  a  de  jure  corporation  thus  raised  is 
not  waived  i)y  an  admission  on  the  trial  by 
the  land(jwner  that  the  officers  of  the  com- 
pany are  as  stated  in  the  petition.  In  re 
Ihoadwav  <3-  S.  A.  R,  Co.,  73  Hun  7,  ^T  N. 
Y.  S.  A'. '108. 

344.  Contesting  petitioner's  power 
to  eondeinn. — In  Arkansas  the  statutory 
proceeding  to  condemn  land  for  right  of 
way  for  raiUoads  is  special  to  ascertain  the 
compensation  to  be  paid  the  owner  for  the 
land  to  be  taken.  No  provision  is  made 
for  any  issue  upon  the  right  to  condemn, 
and  the  owner  cannot  in  that  proceeding 
question  the  legality  of  the  corporation. 
Nievieyer  v.  Little  Rock  Junction  R.  Co.,  20 
Am.  6~»  Eng.  R.  Cas.  174,  43  Ark.  in. — 
Followed  on  different  ckounds  in  Ex 
parte  Reynolds,  44  Am.  &  Eng.  R.  Cas.  60, 
52  Ark.  330. 

In  Minnesota  a  third  party  not  interested 
in  lands  taken  for  a  right  of  way  by  a  rail- 


road company  cannot  object  that  tiie  com- 
pany has  no  jjower  under  its  cliaiter  to 
acquire  the  si)ecific  lands  for  railway  pur- 
poses. Kettle  A'/-'cr  R.  Co.  v.  Eastern  R. 
Co.,  40  .Int.  <S-»  Eng.  R.  ('as.  44r ,  41  Minn. 
461.  43  A'.  IF.  Rep.  469,  6  I..  K.  A.  III. 

in  Missouri  the  existence  of  a  power  to 
take  property  for  public  use  may  be  contro- 
verted at  any  stage  of  the  proceedings. 
Hopkins  v.  Kansas  City,  St.  J.  ii^  C.  II.  R. 
Co.,  79  Mo.  98. 

In  a  i)roceeding  by  a  railroad  company 
before  a  probate  judge,  under  tlic  Oliio  Act 
of  April  30,  1852,  for  tlie  assessment  of 
compensation  to  be  paid  for  land  appropri- 
ated for  its  road,  it  was  incompetent  for  the 
landowner  to  prove,  for  the  purjjose  of 
defeating  the  proceeding,  that  the  corpora- 
tors procured  the  incorporation  of  the 
company  not  for  a  public  use,  but  for  their 
private  purposes  merely,  and  were  exercis- 
ing the  corporate  privileges  in  abuse  of  the 
law ;  nor  was  it  competent  to  prove  for  that 
purpose  tiiat  there  was  no  public  necessity 
for  the  road.  These  questions  were  not 
committed  by  the  law  to  the  determination 
of  the  probate  judge  nor  to  the  jury,  but 
pertained  to  other  proceedings  and  other 
tribunals.  Powers  v.  Hazelton  &•  /,.  R.  Co., 
33  0/iio  St.  429.— Reviewed  in  Colujnbus, 
H.  V.  &  T.  R.  Co.  V.  Gardner,  32  Am.  & 
Eng.  R.  Cas.  243,  45  Ohio  St.  309,  11  West. 
Rep.  264,  13  N.  E.  Rep.  69. 

345.  Controverting:  a  eoinplianec 
with  conditions  iin|>t  u<l  by  statute. 
— A  claim  for  damages  being  made  ai^ainst 
a  railroad  corporation  on  the  ground  of  the 
erection  by  then)  of  a  bridge  and  einbiink- 
ments  as  a  part  of  the  structure  of  their 
road,  for  the  purpose  of  raising  and  carrying 
a  higlnvaj'  over  the  same,  and  the  respond- 
ents objecting  to  the  claim,  that  they  had  not 
taken  the  requisite  preliminary  steps,  and 
consequently  were  not  authorized  to  erect 
the  bridge  and  embankments — /le/d,  that  the 
objection  was  one  which  the  respondents 
had  no  right  to  miike.  Parker  v.  Boston 
&>  M.  R.  Co.,  3  Cus/i.  {Mass.)  107. 

In  proceedings  under  the  Minn,  general 
railway  law,  the  persons  named  in  the  pe- 
tition as  owners  of  the  land  sought  to  be 
taken  may,  before  the  commissioners,  as 
well  as  on  appeal,  dispute  the  statements  of 
the  petition  as  to  their  title  and  estate,  and 
show  their  real  title  and  estate ;  and  the 
issue  thus  made  is  proper  to  be  passed 
upon  by  the  commissioneirs  in  determining 
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the  (lucstion  of  (iiimancs,  ami  their  decision 
thereon  is  reviewable,  on  appeal,  in  the 
(lislrict  court,  lin'shinc  v.  St.  Paul  &^  S. 
C.  A'.  Co.,  23  Miitii.  114,  17  y//;/.  /.*•'.  AV/.  ^5. 

:t4<t.  IMMiyin^  the  iiatiin^  of  (ho 
iiM<'  or  ii«>c(>Nsity  of  tliu  taking.— 
Under  Colo.  Const,  art.  2,  ^15.  providinj.; 
that  "whenever  an  attempt  is  niade  to  take 
private  property  .or  a  use  allej;ed  to  be 
public,  tile  question  whether  the  r(jntetn- 
piated  nsi;  be  really  public  aliall  be  a  judi- 
cial (luestioii,"  a  hindowncr  may  ciueslion 
the  ri}(iit  of  a  cor|)orali()n  to  take  his  lands, 
notwithstandinj^  the  provision  of  art.  15, 
§  4,  declariiifi;  all  railroads  to  be  public 
highways.  Denver  R.  L.  &*  C.  Co.  v. 
Union  J'ac.  A'.  Co.,  34  Fa/.  /u-f>.  3S6.  -Ki;- 
VIKWF.I)  IN  I'ittsburg,  W.  ^  K.  K.  Co.  v. 
F?cnwood  Iron- Works,  3^1  Am.  Ik  V.\\\r.  H. 
Cas.  531,  31  VV.  Va.  710,  2  L.  R.  A.  680,  8  S. 
E.  Rep.  453- 

Tliere  is  no  presumptioTi  that  a  railroad 
is  necessary,  or  that  any  land  ought  to  be 
given  up  to  its  use.  Every  landowner, 
therefore,  has  a  rij^lit  to  object  to  j^ivinjj  up 
his  land,  and  is  not  confined  to  objections 
relating  to  the  price  or  value.  He  may 
object  to  the  lack  of  necessity  for  the  roarl 
at  all,  or  for  its  location  or  extension  over 
his  land,  at  any  price  or  on  any  conditions. 
Giond  Nctpith  &^  I.  K.  Co.  v.  IVet'deii,  70 
Mi\/t.  390,  14  West.  Rep.  642,  38  N.  IV. 
Rep.  294.  Jefferson  &*  /'.  R.  Co.  v.  Hazeur, 
7  Lit.  Ann.  182.  In  re  Minneapolis  R.  Ter- 
minal Co.,  38  Minn.  157,  36  A^.  VV.Rep.  105. 

The  company  alone  is  ncjt  alU)wed  to  de- 
termine what  is  required  for  the  purposes 
of  the  road;  and  an  application  by  it  for 
the  apjjointment  of  commissioners  to  assess 
tiie  value  of  land  should  set  forth  the 
particular  purpose  for  which  it  is  needed, 
and  shoidd  be  accompanied  with  allidavits 
or  other  evidence  showiufi  that  the  occa- 
sion exists  for  the  apjiointmcnt.  If  tlic 
landowner  traverses  tlie  propriety  of  the 
oc  on  or  its  existence,  a  preliminary 
tria.  I  nd  decision  must  be  had.  South 
Carolina  R.  Co.  v.  Blake,  9  Ricli.  (So.  Car.) 
228. 

The  mere  fact  that  the  land  proposed  to  be 
taken  for  a  public  use  is  not  needed  for  the 
present  and  immediate  purposes  of  tiie  pe- 
titioning party  is  not  necessarily  a  defense 
to  a  proceedint;  to  condemn  it.  In  re 
Sfaten  island  Rapid  Transit  Co.,  27  Am. 
6^  Enjr.  R.  Cas.  348,  103  A'.  V,  2Si,S  N.  /•:. 
Hep-   548,  3  A^.   Y.  S.  R,  48 ;    affirtning  40 


Hun  637,  I  A'.  )'.  S.  R.  507.— Apim.ikd  in 
Day  V.  {^gdensburgh  &  L.  C.  R.  Co.,  107  N. 
Y.  129. 

W'heie  such  use  is  not  required  for  tiit- 
pur[)ose  of  the  local  trallic  of  the  pclitiou- 
iiif(  railroad  company,  but  for  the  purjiose 
of  enabling  it  to  fultll  the  obligations  cjf  a 
contract  luade  with  a  foreign  railroad  com- 
pany, whereby  it  has  bound  itself  to  furnish 
to  such  company  accommodations  (jver  its 
r(jad,  the  object  for  wiiicli  the  land  is  sougiit 
will  be  deemed  a  pidilic  use.  In  re  Slatcn 
Island  i^ -pid  Iransit  Co.,  27  Am.  &^  Fni^, 
R.  Cas.  34S,  103  A',  r.  251,  8  A'.  /•.'.  Rep.  548, 
3  A'.  1 '.  S.  R.  48  ;  aj/irn.  .'rjr  40  J/un  637,  i 
iV.   ):S.  R.  507. 

:{47.  Objection  tliat  <u>iii|iuiiy  lia.s 
taken  posHcssion  or  dono  \v«>rk  of 
c«»n.structloii.— Under  the  California  stat- 
ute investing  the  sujjcrior  courts  with  juris- 
diction of  condemnation  proceedings,  such 
court  has  jurisdiction  to  prevent  the  peti- 
tioner from  taking  possession  of  the  laiul 
until  an  order  of  court  is  inade  authorizing 
it;  and  if  possession  be  taken  before  such 
order,  the  landowner  may,  on  motion,  re- 
quire it  to  be  restored.  /«  re  liryan,  65 
Cal.  375,  4  Pac.  Rep.  304. 

A  company  may  proceed  to  condemn 
after  the  road  is  crjiistructed  ;  and  the  right 
is  not  defeated  by  the  fact  that  the  land- 
owner has  obtained  an  injunction  to  restrain 
the  operation  of  the  road,  to  be  avf)idefl 
upon  payment  of  certain  damages  asscsseri. 
In  re  Metropolitan   El.   R.  Co.,   12  I' 

Supp.  506. 

;J48.  I»rlor  occnpation  as  ..— 

Prior  occn|)ation  of  the  land  wi  ii  au- 
thority of  law,  even  though  it  be  a  Li.  pass, 
will  not  preclude  the  company  from  taking 
subsccjuent  measures  authorized  by  law  to 
condemn  the  land  for  its  use.  State  ex  rel. 
V.  Raker,  17  Am.  i3-»  Eni^.  R.  Cas.  15,  20  I'la. 
616.  — DisiiNC.uisHiNC.  iJohlman  v.  (jietii 
Hay  iS:  L.  P.  R.  Co.,  30  Wis.  105;  Andrews 
?'.  Farmers'  L.  &  T.  Co.,  22  Wis.  288;  IJurns 
7'.  Milwaukee  it  M.  R.  Co.,  9  Wis.  450; 
McAulay  7'.  Western  Vt.  R.  Co.,  33  Vt.  311. 

Proceedings  to  condemn  land  are  not 
alTected  by  the  fact  that  the  company  has 
already  appropriated  it,  although  tlie  subse- 
quent condemnation  proceedings  do  not 
cure  any  antecedent  trespass.  Cory  v.  Chi- 
cai^o,  R.  &^  K.  C.  R.  Co. ,  44  Am.  (&>•  Eng.  R. 
Cas.  183.  100  Mo.  282,  13  .v.  W.  Rep.  346. 
Hannibal  &*  St,  J.  R.  Co.  v.  Morton,  27  Mo. 
3'7. 
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:{4>>.  Defense  1>y  c<>iii|Miiiy  to  j>ro- 
e<>e4liii{;.s  iii^ttUiiteil   l>y  owner.  -The 

cJufciisc  that  the  hindowiicr  lias  liy  his  acts 
rccoj^iiizcd  llio  (:()m|)aiiy's  title  to  the  Uinds 
in  (iiRstioii,  and  is  thereby  (--slopped  from 
insiiniliii^;  </(/  t/iioi/  damnum  ])i<)(ee(Hnj^s, 
iiiay  l>e  jjleaded  in  such  pioceedinijs,  and 
does  not  form  any  ground  (or  a  suit  in 
e(iiiiiy  by  ilie  company  to  enjoin  the  hmd- 
owncr  from  prosecutinj^  sucli  proceecHnj^s. 
Keokuk  &-  X.  W.  A'.'  Co.  v.  Jhmiull,  38 
Am.  &^  f'H.iC-  J'^-  (-as.  650,  77  ItTiVa  221,  42 
A',   ir.  R,p'.  176. 

i'roof  of  a  written  af^reemcnt  to  sell  land 
to  a  railroad  company  f(jr  a  specilied  price, 
vviiiiin  a  certain  time,  and  of  a  tender  and 
refusal  within  that  time,  will  not  defeat  a 
|)ciitii)n  for  damaj^es  sustained  by  reason  of 
SMI  li  location.  U'/titiiian  v.  lioston  &*  Af. 
A.  Co.,  3  ^U/i'/i  {A/ii.<is.)  133. 

The  defendant  company  obtained  an  as- 
sii;nment  of  a  contract  by  which  the  plain- 
tilf  agreed  to  convey  a  strip  of  land  to  an- 
oller  company,  in  consideration  of  its 
hiiilflinjj  its  road  between  certain  points. 
I'levious  to  obtaining  this  assignment  it 
had  entered  iijjon  the  land  and  commenced 
to  construct  its  road.  In  proceedings  by 
the  landowner  to  recover  compensation  for 
the  land  taken,  the  company  set  up  the 
above  contract  as  a  defense.  Held:  (1)  that 
having  entered  upon  the  land  and  built  its 
road  without  reference  to  the  agreement, 
the  company  could  not  claim  any  right 
tliercunder  to  have  the  land  conveyed, 
which  it  had  already  appropriated  under  the 
power  of  eminent  domain,  the  owner's 
riglit  to  compensiition  having  accrued  when 
the  company  entered  upon  the  land  ;  (2) 
that  tlie  landowner  was  not  estopped  from 
clair  ng  compensation  by  his  previous  con- 
tr;i(  .  the  company  having  acted  indepen- 
dently, and  not  upon  the  faith  of  the  con- 
tract, which  was  not  assigned  to  it  tmtil 
aftei  its  road  was  commenced,  (ht'^on  A\ 
iS^  y  ('(».  v.  J>ay,  30  y-/;//.  <S->  Eft/f.  Ji.  C'lis. 
33     -,  U'(js/i.  252,  \:^J',u:  Rep.  588. 

;tr»().  No  aiLsweror  plea  Ih  necessary 
or  |iro|>er. — In  proceedings  by  a  company 
to  condemn  the  right  of  way,  no  answer 
from  the  owners  of  the  land  is  necessary 
where  they  claim  no  special  damages,  licn- 
toiniilU  R.  Co.  V.  Stroud,  45  Ark.  278. 
Fiive/tnu'lU  &^  L.  K.  K.  Co.\.  Hunt,  39  Am. 
&*  Kiij^.  R.  Cas.  130,  51  Ark.  330,  11  S.  IV. 
R<-f>.  418. 

Neither  the  statute  nor  the  rules  of  prac- 


tice require  the  defendants  to  file  any  an- 
swer to  the  petition  in  order  to  enable  them 
to  appear  at  the  hearing  and  introduce  evi- 
dence and  otherwise  parlici[)ate  in  the 
trial.  C>t;ev.  Cliictigo,  141  ///.  642,  31  A'. 
E.  R,p.  163. 

No  pleadings  are  required  on  the  part  of 
the  defendant,  and  he  can  recover  full  dam- 
ages for  appropriating  his  land  without 
specially  pleading  the  same.  C/iHOi^o,  Af. 
&•  .St.  P.  R.  Co.  V.  linker,  102  Alo.  553,  15.V. 
\V.  Rep.  64.  Springfuld  <S-  S.  R.  Co.  v. 
Calkins,  90  Alo.  538,  3  .V.  IV.  Rep.  82.  Cin- 
cinnati, /.,  St.  L.  &^  C.  R.  Co.  V.  I'fitzer, 
Oliio  Proh.  248.  Dallas,  P.  6^  S.  E.  R.  Co. 
V.  Day,  3  Tex.  Civ.  App.  353,  22  S.  IV.  Kep. 

Whether  the  railroad  company  should 
fde  an  answer  to  a  petition  for  the  appoint- 
ment of  commissioners  to  appraise  the 
damages  for  an  alleged  taking  of  land,  and 
whether,  in  the  absence  of  any  answer,  the 
burden  is  upon  the  petitioner  to  establish 
the  facts  alleged,  not  determined.  Trus- 
tees V.  Alihvaukee  &^  I..  IV.  R.  Co. ,  43  Am.  &^ 
Enjr.  A'.  Cas.  182.  77  Wis.  158,  45  N.  IV.  Rep. 
1086. 

.'{51.  Answer  or  plea,  tliou{;l>  nn- 
neccssary,  may  be  filed.— In  a  proceed- 
ing to  condemn  land  for  the  purpose  of 
taking  materials  therefrom,  no  other  plead- 
ing is  required  than  the  petition.  If,  how- 
ever, an  answer  is  filed,  it  will  neither  en- 
large nor  restrict  the  burden  cast  by  law 
upon  the  company  to  make  such  a  case  as 
clearly  entitles  it  to  take  and  appropriate 
the  land  sought.  Reed  v.  Oltio  &•  AT.  R. 
Co. ,  36  Am.  &*  Eng.  R.  Cas.  234,  1 26  111,  48, 
15  West.  Rep.  190,  17  A'.  E.  Pep.  807. 

If  any  valid  objections  to  the  condemna- 
tion exist  in  point  of  fact,  but  do  not  ap- 
pear on  the  face  of  the  petition,  they  may 
be  interposed  by  an  appropriate  pleading, 
and  if  necessary  to  a  full  consideration  of  the 
issue,  evidence  may  be  heard.  St.  Joseph 
Terminal  R.  Co.  v.  Hannibal  (S-»  SI.  J.  R. 
Co.,  94  Alo.  535,  13  West.  Pep.  iSi,  6  S.  W. 
Pep.  691. 

The  first  question  to  be  decided  is :  Shall 
the  land  be  condemned  for  the  use  of  the 
petitioner?  And  it  is  the  better  practice  to 
determine  this  question  before  the  commis- 
sioners to  assess  value  are  appointed.  In 
settling  this  question,  while  it  may  be  done 
without  formal  pleading,  yet  there  can  be 
no  irregularity  in  raising  the  objections  to 
the  condemnation  by  proper  pleas,  as  it 
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thu.s  states  ilic  defense  with  legal  precision. 
naltimore  i5-  0.  K.  Co.  v.  I'ittsbur:^,  W.  &* 
K.  R.  Co.,  lo  Am.  <S>»  Eng.  R.  Las.  444,  17 
H:  I'a.  812. 

3.%2.  Striking  out,  or  disro^ardiiij; 
plea  «)!•  aiiswi'i*. — Under  the  111.  eminent 
duuiain  act  an  answer  or  pica  to  the  petition 
is  not  allowable,  and  if  a  special  plea  i.'i  tiled 
tiiere  is  no  error  in  striking  it  from  llieliles. 
Johinoii  V.  Freeport  &*  M.  R.  R.  Co.,  25  ^Im. 
6-*  Ez/jf.  R.  Cas.  192,  III  ///.  413. 

Hence  there  is  no  error  in  striking  out 
any  portion  thereof.  Smith  v.  Chiciigo  (S>» 
//'.  /.  A'.  Co.,  14  Am.  &*  Eng.  R.  Cas.  384 
105  ///.  511.— AiM'LiED  IN  Ciiicago,  K.  I.  & 
F.  R.  Co.  V.  Chicago,  143  111.  641.  FoL- 
i.owKi)  IN  O'Hare  7A  Chicago,  M.  &  N.  R. 
Co.,  139  111.  151.  Reviewed  in  Chicago 
&  W.  I.  R.  Co.  V.  Illinois  C.  R.  Co.,  113  111. 
156. 

Or  in  compelling  the  landowner  to  pro- 
ceed with  the  trial  without  disposing  of  a 
plea  of  ««///<'/ corporation  filed.  Henry  v. 
Lentralia  &•  C.  R.  Co.,  30  Am.  &*  Eng.  R. 
Ciis.  273,  121  ///.  264,  12  N.  E.  Rep.  744,  10 
West.  Rep.  598. 

;J5;j.  SiifHc'ieiicy  of  the  answer.— 
An  answer  charging  that  the  petitioner  js  a 
priv.4te  corporation  is  defective,  without  an 
averment  thai  the  road  when  built  will  only 
serve  private  interests.  The  real  question 
is  not  whether  the  company  is  a  private 
ccjrporation  or  not,  but  what  the  road  will 
be  when  built.  Denver  R.  L.  &*  C.  Co,  v. 
Cniim  Pac.  R.  Co.,  34  Fed.  Rep.  386. 

Where  one  corporation  is  seeking  to  con- 
demn the  lands  of  another,  and  the  petition 
alleges  that  the  lands  are  not  held  for  the 
corporate  business  of  the  company,  an  an- 
swer averring  that  the  land  is  necessary  for 
the  corporate  business  \,l  the  defendant 
company,  which  business  is  designated,  is 
good  on  demurrer.  Denver  R.  L.  <&j  C  Co. 
V.  Union  Pac.  R.  Co. ,  34  Fed.  Rep.  386. 

If  the  answer  fails  toavertiiat  fences  and 
cattle-guards  are  necessary,  the  failure  of 
the  court  to  find  upon  such  question  is  not 
error.  Moran  v.  Ross,  39  Am.  Sf  Eng.  R. 
Cas.  I,  79  Cal.  159,  21  Pac.  Rep.  547. 

An  answer  to  an  owner's  petition  which 
pleaded  in  bar  to  the  entire  application  that 
some  of  the  petitioners  had  conveyed  the 
right  of  way  is  bad  on  demurrer.  The  fact 
that  some  of  the  petitioners  had  conveyed 
the  right  of  way  is  no  bar  to  the  right  of 
those  who  iiad  not  done  so  to  have  their 
damages  assessed.     Shortle  v.  Terre  Haute 


&^  I.  R.  Co.,  51  Am.  ^T-Eng.  R.  Cas.  576,  131 
Ind.  338,  30  N.  E.  Rep.  10^4. 

An  answer  co  such  a  petition  is  bad 
wliich  averred  entry  upon  and  occupancy  of 
the  right  of  way  in  controversy  with  the 
consent  of  the  petitioner,  and  an  agreement 
on  the  part  of  the  p(  tiiioners  to  convey 
such  right  of  way  in  consideration  of  the 
railroad  company's  agreement  to  fence  the 
same,  and  compliance  by  the  railroad  com- 
pany on  its  part.  The  duty  to  fence  the 
road  was  a  duty  imposed  upon  the  railroad 
company  by  law,  and  a  promise  to  perform 
that  duty  was  no  consideration  for  an  agree- 
ment on  the  part  of  the  petitioners.  Shortle 
V.  Terre  Haute  &>  I.  R.  Co.,  51  Am.  <S^  Eng. 
R.  Cas.  576,  131  /nd.  338,  30  A'.  E:.  Rep.  1084. 

354.  What  must  be  specially 
pleaded. — The  damages  sustained  by  the 
defendant  arising  out  of  tlie  shape  in  which 
his  land  is  cut,  the  raising  of  a  railroad 
track  across  it  by  an  embankment,  and  the 
cutting  ofl  the  remainder  of  the  tract  from 
a  road,  so  as  to  injure  its  sale  for  homestead 
purposes,  are  not  special  damages,  and  may 
be  proved  without  being  pleaded  specially. 
A\)rth  Pac.  R.  Co.  v.  Reynolds,  50  Cal.  90,  280. 

355.  Reply. — An  answer  alleging  that 
the  proceeding  is  barred  by  the  statute  of 
limitations,  that  the  plaintiff  is  not  the 
owner  ^  ,  le  land  in  question,  but  that  the 
defendant  is  the  owner  thereof  by  virtue  of 
a  purchase  at  a  fo'^eclosure  sale  under  a 
mechanics'  lien,  and  through  proper  con- 
demnation proceedings,  and  pleading  an 
estoppel,  does  not  require  a  reply.  Hartley 
V.  Keokuk  &>  A'.  IV.  R.  Co.,  85  Imva  455,  52 
N.  \V.  Rep.  352. 

350.  IVeinurrer. — In  a  proceeding  by 
a  landowner  to  have  his  damages  assessed, 
the  company  filed  a  pleading  assigning  as  a 
reason  why  the  assessment  should  be  set 
aside,  "  that  the  writ  of  assessment  docs 
not  contain  a  sufficient  description  of  the 
real  estate  to  be  taken."  Held,  that  this, 
though  sufficient  in  fact,  was  a  demurrer  to 
the  writ,  and  not  an  answer.  Marion  &*  M. 
V.  R.  Co.  V.  Ward,  ^  Ind.  123. 

Where  the  landowner  proceeds  to  have 
his  damages  assessed,  tiic  company  must 
raise  a  defense  that  it  intends  to  abandon 
the  land,  by  answer  and  not  by  flemurrer;  or 
if  it  has  not  made  tlie  location  on  the  land 
as  charged  in  the  petition,  it  should  trav- 
erse the  statement  to  that  effect  in  the  pe- 
tition. Marion  &^  M.  V.  R.  Co.  v.  Wa.d,  9 
Ind.  123. 
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357.  Cross-petitiou,  when  neces- 
sary or  proper. — In  proceedings  under 
:lie  eminent  domain  act  the  cause  is  heard 
upon  the  petition —no  answer  or  reply 
thereto  being  necessary.  This  rule  is  sub- 
ject to  but  one  exceptiijn,  whicli  is  to  be 
found  in  tiiat  part  of  the  statute  providing 
for  the  filing  of  a  cross-petition  by  any  per- 
son interested  in  th^  property  sought  to  be 
taken  who  has  not  been  made  a  party  to  the 
action.  Denver  &*  K.  G.  R.  Co.  v.  Grijffith, 
17  Colo.  598,  31  Pac.  Rff).  171. 

On  the  assessment  of  damages  for  a  right 
of  way,  the  damages  should  be  confined  to 
the  tract  of  land  described  in  the  petition, 
in  the  absence  of  a  cross-bill  by  defendant 
showing  that  he  owns  contiguous  lands 
which  will  be  damaged.  Jones  v.  Chicai^o 
&^  I.  R.  Co.,  68  ///.  3S0.  Mix  V.  Lafayette, 
B.  &^  M.  R.  Co.,  67  ///.  319. 

Where  a  petition  is  filed,  and  there  is  no 
cross-petition  to  include  other  lend  with  it, 
it  is  impr')pcr  to  permit  evidence  to  be  in- 
troduced in  regard  to  land  adjoining  that 
described  in  the  petition  and  belonging  to 
the  same  owner.  Peoria,  A.  &>  D.  R.  Co.  v. 
Sa7i.>yer,  71  ///.  361. 

Hut  where  no  cross-petition  is  filed,  and 
evidence  is  given  as  to  the  entire  damages, 
without  objection,  and  the  court  protects 
the  petitioner  as  to  the  balance  of  the  land, 
by  requiring  the  owner  to  execute  a  release 
as  to  it,  the  judgment  of  the  court  will  not 
be  reversed  at  the  instance  of  the  peti- 
tioner, as  the  error,  if  any,  works  no  injury. 
Galena  &>  S.  IV.  R.  Co.  v.  Birkbeck,  70  ///. 
208. 

Where  a  petition  shows  that  defendriit  is 
the  owner  of  an  entire  tract  of  land,  and 
the  peJtioner  proposes  to  iippropriate  a 
strip  running  through  the  tract,  it  is  not 
necessary  to  present  a  counter-petition  in 
order  to  obtain  damages  for  land  not  taken. 
llHiwis  W.  Ext.  R.  Co.  V.  May  rami,  93  ///. 
5<;i. 

358.  suflU'lenc.v  and  efll'cct.— A 

pleading  in  which  defendant  says  "he  is  the 
owner  of  the  lands  mentioned  in  liie  peti- 
tion, and  other  lands  contiguous  thereto, 
niaking  a  farm  of  730  acres  in  a  compact 
body ;  that  the  railroad  takes  about  12  acres 
out  of  his  farm,  dividing  wood,  water,  and 
timber  from  the  balance  of  the  farm  ;  that 
the  land  thus  taken  is  of  the  value  of  $150 
per  acre,  and  the  damage  l)y  reason  of  cut- 
ting the  farm  is  §io,oo<\  and  he  respectfully 
asks  that  his  compensation  may  be  awarded 


to  him  as  shall  be  just  and  proper,"  is 
a  sufficient  cross-petition  for  damages  to 
contiguous  lauds.  Chicago  &>•  /.  R.  Co.  v. 
Hopkins,  90  ///.  316, 

Proof  of  the  exercise  of  corporate  acts, 
though  slight,  will  be  sutricient  to  authorize 
tlie  proceeding  to  condemn  land  by  a  rail- 
way company.  So  the  filing  of  a  cross- 
petition  by  the  defendaut  for  the  assess- 
ment of  damages  ti^  other  laud  than  that 
sought  to  be  taken  m^y  be  regarded  as  an 
admission  of  the  co,  jratc  capacity  of  the 
petitioner.  The  defc  idant,  by  asking  the 
court  for  a  rule  on  the  petitioner  to  exhibit 
the  plan  and  profile  of  its  road  over  and 
across  the  lands  sought  to  be  condemned, 
may  be  regarded  as  admitting  that  the  peti- 
tioner is  a  de  facto  corporation.  (M.  Cru- 
der, J.,  dissenting.)  ll'ardv.  Minnesota  &* 
N.  IV.  R.  Co.,  119  ///.  287,  10  A'.  E.Rep. 
365. — Quoted  in  Colorado  Eastern  R.  Co. 
V.  Union  Pac.  R.  Co.,  44  Am.  &  Eng.  R.  Cas. 
10,  41  Fed.  Rep.  293. 

Where  the  landowner,  by  his  cross-peti- 
tion for  damages  to  land  not  sought  to  be 
taken,  alleges  that  the  petitioner  has  located 
its  right  of  way  over  and  across  the  prem- 
ises, describing  them,  this  will  be  regarded 
as  an  admission  that  the  petitioner  has 
located  its  line  of  road,  within  the  meaning 
of  the  law.  Brown  v.  Calumet  River  R.  Co., 
li,  ///.  600.  iSiV.  E.  Rep.  283,  15  IVest. 
Rep.  556  ;  affirming  37  ///.  A  pp.  113. 

35U. ileniurror  to  croHM-pctl- 

tloii.— The  defendant  has  a  right  to  file  a 
cross-petition  when  his  interests  arc  not  ac- 
curately or  fully  stated  in  the  petition,  and 
thereby  recover  compensation  for  damages 
to  other  adjacent  property  not  sought  to  be 
taken,  and  it  is  error  to  strike  such  cross- 
petition  from  the  files.  If  it  be  defective, 
or  the  property  damaged  is  insulllciently 
described,  or  the  cross-petition  docs  not 
show  how  the  property  will  be  damaged, 
the  proper  course  is  to  demur  to  it,  so  as  to 
alTord  an  opportunity  to  amend  the  same. 
Johnson  v.  I'reeport  &•  M.  R.  R.  Co.,  25  .,•/;;/. 
<S-  En^.  R.  Cas.  192,  iii  ///.  413. 

The  fact  that  a  cross-petition  avers  only 
the  evidence  of  title,  and  not  any  actual 
present  title  in  the  party  filing  it,  and  is  un- 
certain in  the  descri[)tion  of  his  interest  in 
the  property,  may  afford  ground  of  de- 
murrer, but  not  any  for  dismissing  it.  John- 
son V.  Ereeport  &•  M.  R.  R.  Co.,  24  Am.  (S-» 
Eng.  R.  Cas.  266,  116  ///.  521,  6  A^.  E.  Rep. 
211. 
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»<iO.  Tlie  lieai-iiis— Trial  of  issues. 

— Each  owner  of  each  parcel  has  a  rij^ht  to 
a  sei)arate  trial  and  finding,  though  all  may 
be  enibraced  in  one  applicaiion.  Charleston 
&•  S.  Briili^e  Co.  v.  Coiitstock,  36  \V.  I'd. 
263,  15  .S'.  A".  A'fp.  69. 

The  defendant  denied  that  the  plaintifl 
was  a  corpor.i.tion,  and  also  presented  issues 
as  to  the  value  of  the  land,  and  tlie  amount 
of  resulting  damages,  //i/d,  that  these  is- 
sues could  not  be  tried  together.  The  de- 
fendant declined  to  elect,  and  the  denial  of 
the  plaintiff's  corporate  capacity  was  struck 
out  on  motion  of  the  plaintiff.  Oregon  C. 
A'.  Co.  V.  Wait,  3  Orejr.  91,  6  Am.  Ry.  Rep. 
517.  Ore^fon  Cascade  A*.  Co.  v.  Baity,  3  Oreg. 
164,  7  Am.  Ky.  Rep.  416.  Oregon  C.  R.  Co. 
V.  Wait,  3  Oreg.  428. 

//  seems  that  at  the  trial  the  mortgagee 
of  the  land  may  appear  and  file  a  written 
waiver  of  all  claim  to  damages,  after  which 
the  railroad  corporation  is  not  entitled  to 
show  that  the  mortgagee  has  conveyed  to 
it  by  deed  of  warranty  the  land  over 
which  the  road  passes,  and  to  have  the 
damages  assessed  applied  in  payment  of  the 
mortgage,  and  judgment  entered  for  the 
residue  only,  lirainard  v.  Boston  &*  N.  Y. 
C.  R.  Co.,  12  Gray  (Afass.)  407. 

A  railroad  will  not  be  permitted  in  a  con- 
demnation proceeding  to  take  a  nonsuit 
against  the  defendant's  consent,  where  the 
company  has  obtained  possession  of  the 
land  sought  to  be  condemned  for  right  of 
way,  has  built  its  road  over  it,  and  is  oc- 
cupying it  for  its  railroad  by  virtue  of  the 
condemnation  proceedings.  Nevada  &*  JA 
R.  Co.  v.  De  Lissa.  103  .Mo.  125,  15  S.  W. 
Rep.  366.— DlSTiNfiuisHiNG  Green  v.  Mis- 
souri Pac.  R.  Co.,  82  Mo.  653.  Following 
Gray  v.  St.  Louis  &  S.  F.  R.  Co.,  81  Mo.  126. 

301.  Waiver  of  oltjeetioiis  by  {fo- 
\\\\S,  on  with  |>rooee<liiii;s  or  hearing. 
— Objections  to  the  jurisdiction  of  the  court 
should  be  made  at  the  time  of  the  appoint- 
ment of  the  commissioners;  and  a  failure 
to  make  them  at  lliat  time,  and  appearing 
and  filing  objections  to  the  commissioners' 
report,  and  afterward  introducing  testimo- 
ny without  inter|)osing  any  objection,  is  a 
waiver  of  such  objections,  and  they  cannot 
be  urged  on  a  motion  to  confirm  tiie  report 
of  the  commissioners,  hire  Xc'v  York  El. 
R.  Co.,i,\N.  Y.S.R.  387,  17  N.  Y.  Siipp. 
870. 

The  defendant,  by  going  to  trial  on  the 
merits,  waives  the  necessity  of  the  prelimi- 


nary proof  of  the  corporate  existence  of  the 
petitioner.  M'ard  v.  Minnesota  &»  N.  W. 
R.  Co.,  119  ///.  287,  10  A'.  E.  Rep.  365. 

If  such  a  proceeding  may  be  dismissed, 
on  the  motion  of  the  landowner,  because 
the  instrument  of  appropriation  deposited 
with  the  clerk  of  the  circuit  court  is  not 
signed  by  any  person  in  behalf  of  the  rail- 
road company,  such  objection  will  be  waived 
if  not  made  until  a  late  stage  of  the  pro- 
ceeding. Logansport,  C.  &*  S.  W.  R.  Co.  v. 
Buchanan,  52  Ind.  163. 

After  the  appointment  of  commissioners, 
and  especially  after  a  hearing  upon  the 
merits,  it  is  too  late  to  object  to  the  regu- 
larity of  the  proceedings  and  the  petition; 
neither  can  the  objecting  party  move  for 
the  appointment  of  new  commissioners. 
An  application  for  the  appointment  of  new 
commissioners  is  not  a  proceeding  ^/^  wyz/t?, 
but  a  mere  continuance  of  the  original  pro- 
ceeding. In  re  Rochester,  L.  &*  H.  R.  Co., 
26  A'.  1'.  S.  R.  753,  54  Hun  634,  4  Silv.  Sup. 
Ct.  92,  7  A'.  Y.  Supp.  279. 

Where  an  objection  is  made  by  a  land- 
owner that  the  use  for  which  the  land  is  to 
be  devoted  is  a  private  use,  a  failure  to  ap- 
peal from  an  adverse  decision  and  consent 
to  appointment  of  appraisal  commissioners 
is  not  a  waiver  of  the  right  to  subsequently 
move  to  set  aside  the  order.  In  re  Niagara 
Falls  Sr*  W.  R.  Co.,  4  N.  Y.  Supp.  485. 

10.  Evidence.^ 

302.  Conipetencj-.— The  manner  of 
bringing  the  necessary  facts  to  the  atten- 
tion of  the  court  must  be  left  largely  to  its 
discretion ;  but  they  may  be  presented  by 
allidavit  or  by  oral  testimony,  upon  which 
the  court  is  bound  to  act  in  determining 
the  questions  raised.  Fort  St.  Union  Depot 
Co.  V.  Backus,  92  JMich.  33,  52  A'.  W.  Rep. 
790. 

Where  a  party  is  seeking  to  conJemn 
land  for  the  i)iiiposeof  making  railway  con- 
nections between  a  wharf  and  certain  rail- 
ways, under  a  special  act  which  shows  on 
its  face  that  the  parties  have  power  to  con- 
struct and  operate  a  railroad  and  to  con- 
demn a  way  for  such  purposes,  under  the 
general  law,  it  is  tlie  province  of  the  court 
to  construe  such  act,  and  it  is  error  to  ad- 
mit evidence  construing  it.  Southern  C. 
P.  &*  M.  Co.  v.  Galveston  Wharf  Co.,  3  Tex. 
App.  (Civ,  Cas.)  309. 

*See  also/Kx/,  6U5-042. 
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303.  Sufllrieiicy. — In  a  proceeding 
under  the  statute,  to  assess  the  landowner's 
compensation  for  land  taivcn  for  a  riyiit  of 
way  and  damages  to  lands  not  taken,  it  is  not 
necessary  to  show  that  the  capital  stock  of 
liie  railway  company,  plaintiff,  has  all  been 
subscribed,  or,  in  other  words,  to  show  it  is 
a  corporation  de  jure.  It  is  sufficient  in 
iliis  proceeding  to  show  a  cor[)oration  dc 
facto.  Henry  v.  Ceiitralia  &*  C.  A'.  Co.,  30 
.////.  iS^-  £11^.  A'.  Cas.  273,  121  ///.  264,  12  A". 
/:'.  A\/>.  744,  10  U'fsl.  Rep.  598.— UlSTIN- 
(luisHiNG  Allman  v.  Havana,  R.  &  E.  R. 
Co.,  88  111.  521. 

A  railroad  company  located  the  centre 
line  of  its  ro;id  twenty-five  feet  from  plain- 
tiff's lot,  within  the  bounds  of  a  street. 
Upon  that  location  it  constructed  a  track 
wholly  within  the  limits  of  tlie  street.  The 
plaintiff  commenced  a  proceeding  under 
Fa.  Act  of  February  19,  1849  (P.  L.  p.  84,  § 
II),  for  the  assessment  of  damages  for  the 
appropriation  of  a  part  of  his  lot.  There 
was  evidence  that  defendant's  engineer, 
while  surveying  the  route,  staked  out  a 
width  of  sixty  feet  in  the  vicinity  of  plain- 
tiff's lot,  and  set  a  mark  on  that  lot,  thirty 
feet  from  the  centre  line,  saying  that  it 
designated  the  outside  line  of  the  railroad. 
On  the  trial,  the  defendant  refused  to  des- 
ignate the  bounds  of  its  right  of  way,  or  to 
disclaim  or  record  any  right  i;  plaintiflf's 
land  by  virtue  of  the  location  niaJe.  Held, 
that  in  view  of  the  presumption  as  to  the 
width  of  its  appropriation,  and  the  evi- 
dence, it  was  error  to  charge  that  there  was 
no  evidence  of  an  appropriation  of  any  part 
of  plaintiff's  lot,  and  to  direct  a  verdict  for 
defendant.  If  the  company  had  taken  less 
than  sixty  feet  it  was  its  duty  to  show  a 
Ii:nitatit)n  of  the  appropriation  by  some 
|ii;iin  and  decisive  act.  Jones  v.  Erie  Q^  \V. 
V.  R.  Co.,  144  Pa.  S/.  629,  23  ^///.  Re/>.  251. 

•'S((4.  Burden  ot'|>roof<>ii  coiiiptiiiy, 
K<'iu«rany.— While  no  formal  pleadings 
after  the  petition  are  proper  or  allowable, 
yet  if  the  landowner  traverses  the  material 
alligations  of  the  petition— that  is,  those 
averments  necessary  to  confer  jurisdiction 
—the  court  must  determine  their  truth  or 
falsity,  and  whether  the  facts  exist  warrant- 
ing the  appropriation  of  the  land  for  the 
particular  public  use  proposed,  and  that  the 
use  is  a  public  one.  The  necessity  exists, 
in  all  such  cases,  for  the  petitioner  to  intro- 
duce such  evidence  as  \\\\\,  prima  faeie  at 
least,  prove  the  disputed  allegations  of  the 


petition.  O' Hare  v.  Chicago,  M.  <S-  N.  A\ 
Co.,  139///.  151,  28  A^  £.  Rep.  923.— Fol- 
lowing Smith  V.  Chicago  &  W.  I.  R.  Co., 
105  111.  511.  Reviewing  South  Chicago 
R.  Co.  V.  Dix,  109  III.  237. 

Where  a  petition  contains  allegations 
which  the  property  owners  have  no  means 
of  disproving,  being  matters  relating  spe- 
cially to  the  plans  and  intentions  of  the 
corporation,  it  is  incumbent  upon  the  com- 
pany to  give  proof  in  support,  where  these 
allegations  are  denied  by  the  answer  of  the 
landowners.  /«  re  New  York  C.  R.  Co.,  66 
A^.  y.  407. 

With  regard  to  the  allegations  of  peti- 
tions in  condemnation  proceedings,  capable 
of  being  disproved  by  the  landowner,  the 
burden  of  proof  is  upon  him  ;  but  with  re- 
gard to  allegations  which,  from  the  nature 
of  the  case,  the  landowner  cannot  disjirove, 
because  the  matters  involved  are  peculiarly 
or  exclusively  within  the  knowledge  of  the 
petitioner,  the  burden  of  proof  is  upon  the 
latter.  In  re  Metropolitan  El.  R.  Co.,  18 
A^.  Y.  S.  R.  134,  2  A'.  Y.  Siipp.  278.— Quot- 
ing Buffalo  &  S.  L.  R.  Co.  v.  Reynolds.  6 
How.  Pr.  (N.  Y.)  97 ;  In  re  New  York 
Bridge  Co.,  67  Barb,  295  ;  In  re  New  York 
C.  R.  Co.,66N.  Y.  407. 

305. to  show  oi'Kaiiizntiou  and  . 

rit^lit  to  condeiiiii. — The  property  holder 
has  the  right  to  contest  the  petitioner's 
right  to  condemn,  and  when  he  does  so,  the 
burden  is  thrown  upon  the  latter  to  main- 
tain its  right  by  proper  proofs.  But  when 
the  defendant  fails  to  make  such  contest, 
the  right  to  condemn  will  be  admitted, 
leaving  the  amount  of  compensation  or 
damages  to  be  awarded  the  only  matter  in 
controversy.  Lieberman  v.  Chicago  &^  S. 
S.  R.  T.  R.  Co.,  51  Am.&'Eno.  R.  Cas.  581, 
141  ///.  140,  30  A^.  E.  Rep.  544.  Clarke  v. 
Chicago,  K.  &*  N.  R.  Co.,  33  Am.  &^  Eng. 
R.  Cas.  156,  23  A'el).  613,  37  A'.  W.  Rep.  484. 

It  is  essential  that  the  company  give  evi- 
dence of  a  cetificate  or  public  record  of  its 
organization  in  accordance  with  the  provi- 
sions of  the  Ohio  statute  of  1S52.  Atlantic 
&•  O.  R.  Co.  V.  Siillivant,  5  O/iio  St.  276. 

Corporate  existence,  and  right  to  exercise 
the  power  of  eminent  domain,  can  only  be 
derived  from  legislative  enactment ;  and 
before  a  company  can  demand  a  judgmcu 
of  condemnation  it  must  show  that  botli 
have  been  conferred  upon  it  by  a  valid  law, 
and  that  it  has  substantially  complied  with 
the  conditions  which  the  law  has  annexed 
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to  the  exercise  of  the  power.  Aikt'nson  v. 
Marietta  &>  C.  A\  Co.,  15  OA/o  St.  21.— Rk- 
viKWiNG  Atlantic  &  O.  R.  Co.  v.  Sullivant, 
5  Ohio  St.  276. — Po'iUers  v.  Hazelton  &•  L. 
A'.  Co.,  33  0/1/0  St.  429. 

mm. to  show  the  iieces.slty  of 

the  takiiiy:.* — The  burden  of  proof  to 
show  the  necessity  of  the  road,  and  its  con- 
struction over  the  hind  sought  to  be  con- 
demned, is  upon  tlie  company.  Grand 
Rapids  5^  I.  R.  Co.  v.  Weiden,  70  Miclt. 
390,   14  West.  Rep.  642,  38  N.  IV.  Rep.  294. 

Wliere  a  railroad  corporation  makes  ap- 
plication to  acquire  land  in  addition  to  that 
which  it  is  entitled  to  take  for  its  roadway, 
and  objections  are  made  by  the  owners, 
cou!)Ied  with  a  denial  of  the  special  allega- 
tions of  the  petition  respecting  the  pur- 
poses for  which  the  land  is  required,  the 
burden  is  upon  the  petitioner  of  adducing 
proof  of  the  special  circumstances  alleged 
in  support  of  the  averment  that  it  requires 
the  land.  In  re  New  Yor/c  C.  R.  Co  ,  66  N. 
V.  407  ;  affirming  5  Hun  86.— Applied  in 
Re  New  York,  L.  &  W.  R.  Co.,  23  Am.  & 
Eng.  R.  Cas.  43,  99  N.  Y.  12,  i  N.  E.  Rep. 
27.  Quoted  in  Re  Metropolitan  El.  R.Co., 
18  N.'y.  S.  R.  134,  2  N.  Y.  Supp.  278. 

The  provision  of  the  New  York  General 
Railroad  Act,  Laws  1850,  ch.  140,  §  15,  as 
amended  by  Laws  1854,  ch.  282,  §  2 — author- 
izing the  landowner  to  disprove  the  allcga- 
tioi'.s  of  the  petition — was  intended  to  en- 
able him  to  introduce  proof,  upon  his  part, 
to  meet  that  offered  by  the  petitioner,  and 
to  disprove  allegations  of  the  petition  capa- 
ble of  being  disproved  ;  as  to  special  cir- 
cumstances lying  within  the  knowledge  of 
t.ie  petitioner,  it  is  put  to  its  proofs  if  the 
jwner  show  sufficient  cause  against  the 
petition.  In  re  Nciu  VorA  C.  R.  Co.,  66  A'. 
y.  407  ;  affirming  5  Hun  86. 

It  is  incumbent  upon  a  railway  company 
seeking  to  condemn  land  under  the  provi- 
sions of  subd.  4,  f  1828,  Wis,  Rev.  St.,  for  the 
purpose  of  oljtaining  gravel  or  other  mate- 
rials, when  sucii  taking  is  resisted  by  the 
landowner,  to  show  the  necessity  for  taking 
it  by  sufricient  evidence;  and  the  statute 
clearly  confers  upon  the  judge  or  court  the 
judicial  power  to  determine  the  right  of  the 
corporation  to  take  the  lands  asked  for,  as 
well  as  the  necerisity  for  taking  them  for 
such  purpose.  Wisconsin  C.  Co.  v.  Kneale, 
79  Wis.   89.  48  N.  W.  Rep.  248.— Distin- 


*  Sre  also  ante,  OiS. 


GUISHING  Ford  V.  Chicago  &  N.  VV.  R.  Co., 
14  Wis.  609.  Following  Wisconsin  C.  R. 
Co,  V.  Cornell  University,  52  Wis.  537. 

Where  the  on!y  findings  by  tlic  court 
upon  those  questions  are,  in  substance,  that 
the  directors  of  the  company  had  decided 
it  to  be  necessary  to  take  the  land  specified  ; 
that  it  adjoins  the  company's  line  at  a  spur 
track ;  that  it  intends  to  take  therefrom 
gravel  to  ballast  its  road,  but  that  the  tak- 
ing would  work  great  damage  to  the  owner 
and  be  injurious  to  the  welfare  of  the  peo- 
ple in  that  vicinity ;  that  there  are  other 
places  in  the  immediate  vicinity  of  the  road 
from  which  the  company  might  obtain 
gravel ;  and  that  the  taking  from  that  land 
would  be  an  unreasonable  and  oppressive 
exercise  of  the  power  of  condemnation,  the 
petition  to  condemn  should  be  denied. 
Wisconsin  C.  Co.  v.  Kneale,  79  Wis.  89,  48 
N.  W.  Rep.  248. 

307. to  show  inability  to  ajfi'ee 

witli  owner.* — It  devolves  upon  the  com- 
pany to  prove  averments  in  the  petition  that 
it  has  endeavored  to  contract  for  the  pur- 
chase of  the  land  sought  to  be  condemned, 
but  has  been  unable  to  do  so.  Contra 
Costa  C.  M.  R.  Co.  v.  Moss,  23  Cat.  323.  In 
re  Lock-port  &>  B.  R.  Co.,  77  N.  Y.  557. 

Where  the  petition  for  a  condemnation 
states  that  the  petitioner  is  unable  to  agree 
with  the  owner  as  to  the  compensation  to  be 
paid  for  the  right  of  way,  if  this  need  be 
proved  it  may  be  shown  by  the  defendant's 
own  evidence.  De  liuol  v.  Freeport  &*  M. 
R.  R.  Co.,  1 1 1  ///.  499- 

It  is  essential  to  the  exercise  of  the  right 
of  eminent  domain  for  a  company  to  prove 
that  it  has  fully  organized,  by  the  election 
of  the  directors,  and  that  they  are  unable  to 
agree  with  the  owner  of  the  property  upon 
the  compensation  to  be  paid  therefor:  but 
a  judgment  rendered  in  a  proceeding,  under 
the  Ohio  Act  of  April  30,  1852,  will  not  be 
reversed  for  failure  to  make  such  proof  on 
a  hearing  before  the  court  preliminary  to 
the  impaneling  of  the  jury,  if  it  be  made  at 
any  time  during  the  trial  before  judgment. 
PoTMcrs  v.  Hazelton  &*  L.  R.  Co.,  33  0/iio 
St.  429. 

.'{<(8.  When  the  burden  of  prooi'is 
upon  the  landowner.— The  burden  is 
upon  the  landowner  to  show  the  value  of 
the  property  or  interest  actually  taken,  as 
well  as  the  damages  to  the  residue;  hence 
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he  is  entitled  to  open  and  close  at  the  trial. 
Colorado  C.  R.  Co.  v.  Alhn,  44  Am.  <S^•  Eng. 
1\.  Cas.  193,  13  Co/o.  229,  22  /\u:  Kcp.  605. 

Where  a  petition  contains  all  tiie  requi- 
site averments,  the  fact  that  landowners  ap- 
pear and  show  cause,  denyin<^  some  of  the 
allegations  of  the  petition,  and  objecting  to 
the  legality  of  the  proceedings,  does  not 
create  issues  whicii  render  it  obligatory 
upon  the  petitioners  to  prove  the  facts 
alleged  in  the  petition.  In  re  Nnv  York 
Ihidge  Cc,  67  Barb.  (yV.  V.)  295.— A I'- 
I'l.iKU  IN  Re  New  York,  L.  &  \V.  R.  Co.,  23 
Am.  &  Eng.  R.  Cas.  43,99  N.  Y.  12,  i  N.  E. 
Rep.  27.  QudTED  IN  Re  Metropolitan  El. 
R.  Co.,  18  N.  Y.  S.  R.  134,2  N.Y.  Supp.  278. 

Section  15  of  the  N.  Y.  General  Railroad 
Act  of  1850  puts  upon  the  landowner  the 
burden  of  proving  by  legal  evidence  that 
the  facts  alleged  in  the  company's  petition 
are  not  true ;  and  an  affidavit  or  answer  is 
not  sufhcient  for  that  purpose.  In  re  New 
York  Bridge  Co.,  67  Barb.  (N.  Y.)  295. 

Where  no  testimony  is  given  or  offered, 
showing  the  facts  set  forth  in  the  petition  to 
be  untrue,  an  order  may  properly  be  made, 
appointing  commissioners  of  appraisal, 
without  further  proof  of  them  than  that 
presented  by  the  petition.  In  re  New  York 
Bridge  Co.,  67  Barb.  {N.  Y.)  295. 

If  the  person  whose  estate  or  interest  is 
atlcctcd  denies  any  of  the  facts  alleged  in 
tile  company's  petition,  an  issue  is  then 
formed  and  the  statute  imposes  upon  him 
the  burden  of  proof.  He  may  disprove  the 
facts  alleged.  Buffalo  &^  S.  L.  R.  Co.  v. 
Reynolds,  6  I/o7(/.  I'r.  (,N.  F.)  96. 

A  railroad  has  an  apparent  right  to  take 
property  for  railroad  purposes,  and  if  it 
tenders  a  bond  in  a  sufficient  sum,  with  ade- 
quate security,  the  court  will  approve  the 
same,  and  the  burden  is  on  the  landowner 
to  show  that  in  his  -:ase  the  right  does  not 
exist.  Pennsylvania  R.  Co.  \.  Jones,  2  Pa. 
Di^t.  759. 

Tl  o  filing  by  the  landowner  of  what  pur- 
ports to  be  an  answer,  though  none  was  re- 
quired by  law,  and  which  alleges  facts  that 
could  be  proved  in  its  absence,  does  not 
shift  'lie  burden  of  proof  frosr.  the  petitioner 
to  the  defendant.  (Scott  and  Dunbar,  JJ., 
dissenting.)  Scat/le  &^  M.  R.  Co.  v.  Mur- 
p/iine,  4  U'as/i.  448,  30  Pac.  Rep.  720. 

:t(M>.  When  owner  niiiNt  prove 
title.*  — It   is    incumbent    on   a   company 


seeking  to  condemn  land  to  ascertain  the 
owners  and  m:ike  them  parties;  and  by 
selecting  the  parties  against  whom  it  pro- 
ceeds, tlic  company  admits  their  ownership, 
and  the  landowners  need  not  prove  title  to 
the  lands.  Bentonville  R.  Co.  v.  Stroud,  45 
Ark.  278.  St.  Louis  &-  S.  E.  R.  Co.  v.  Pe- 
ters, 68  ///.  144.  —  Limiting  Sangamon 
County  V.  Brown,  13  111.  207. 

The  petitioner  is  at  liberty  to  show,  by 
proper  pleadings  and  proof,  the  state  of 
defendant's  title,  claim,  or  interest,  and 
that  it  is  only  a  bare  legal  title,  without 
any  equity  in  defendant,  a-nd  that  the  dam- 
ages are  merely  nominal.  Colorado  C.  R. 
Co.  V.  Allen,  44  .,-/;;/.  iS>»  Eiig.  R.  Cas.  193,  13 
Colo.  229,  22  Pair.  Rep.  605. 

It  is  essential  to  a  recovery  that  the 
claimant  for  damages  for  land  taken  by  a 
company,  shall  show  some  degree  of  title; 
and  he  can  only  recover  according  to  such 
title  or  estate  as  he  has  in  the  land.  Rob- 
bins  V.  Milwaukee  dr'  H.  R.  Co.,  6  Wis.  636. 
—Doubted  in  Missouri  River,  Ft.  S.  &  G. 
R.  Co.  V.  Owen,  8  Kan.  409.  Explained  in 
Doran  v.  Central  Pac.  R.  Co.,  24  Cal.  245, 
Reviewed  in  California  Northern  R.  Co. 
V.  Gould,  21  Cal.  254. 

But  if  tenants  in  common  make  a  joint 
application  by  petition,  in  which  they  al- 
lege that  partition  has  been  made,  they 
would  be  estopped  from  afterwards  denying 
said  partition  so  as  to  interfere  with  the 
title  of  the  company;  and  it  would  be  un- 
necessary to  show,  by  other  evidence,  that 
the  land  had  been  divided  as  alleged.  East 
Tenn.  &*  V.  R.  Co.  v.  Love,  3  Head  {Ten n.) 
63. 

When  the  location  of  a  railroad  is  filed, 
the  land  over  which  it  passes  may  then  be 
prima  facie  considered  as  taken,  and  the 
persons  who  are  owners  at  that  time  may 
claim  and  recover  damages  therefor.  If 
any  person,  when  a  claim  for  damages  is 
made,  claims  damages  for  the  taking  of  the 
same  land,  on  the  ground  of  an  earlier  title, 
the  respondents  must  allege  and  prove  such 
title  in  bar  of  the  previous  claim.  David' 
son  V.  Boston  &'  M.  R.  Co.,  3  Cusli.  {Mass.) 
91. 

;I7<).  SuHic'leney  of  evidenee  ot 
title.'''— Persons  in  actual  possession  and 
claiming  title  are  presumed  to  be  the  owners 
of  the  land,  and  arc  entitled  to  compensa- 
tion.    It  is  not  the  duty  of  the  commission- 
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ers  to  investigate  and  report  upon  the  title 
to  tlie  land.  Sturiiiiwnlo  Valley  A*,  '^'o.  v. 
Mojatt,  7  Cal.  577. 

A  company  petitioning  for  the  condem- 
nation of  land  cannot  introduce  in  evidence 
an  outstandin_t^  deed  in  one  not  a  party  to 
tlie  proceeding,',  unless  the  same  be  averred 
in  the  petition,  in  dispanigenient  of  the 
landowner's  title  or  interest.  Colorado  C. 
A'.  Co.  V.  ylllffi,  44  ^/w.  iS^  ^'^^-  ^i'.  t'f'f.  193. 
13  Colo.  229,  22  I'ac.  Rep.  605. 

Proof  of  a  deed  of  land,  with  a  privilege 
in  an  adjacent  canal,  to  the  grantee  and  his 
heirs  and  assigns  forever,  is  prima  facie 
evidence  of  his  title,  and,  in  the  absence  of 
controlling  proof,  will  authorize  him  and 
his  assigns  to  recover  damages  for  the  de- 
struction of  a  permanent  easement  therein 
by  the  location  and  construction  of  a  rail- 
road by  which  the  same  is  filled  up.  Whit- 
man v.  Boston  &■»  M,  li,  Co.,  3  Allen  {Mass.) 

133- 

A  railroad  company  objected  to  paying 
damages  for  an  additional  strip  of  land 
taken,  claiming  title  thereto  under  a  deed 
conveying  land  upon  which  "  the  said  rail- 
road is  located,  and  about  being  con- 
structed." It  appeared  that  a  fence  had 
been  maintained  for  more  than  forty  years? 
whicli  separated  the  strip  from  the  com- 
pany's regular  right  of  way.  Held,  that  if 
the  jury  found  that  the  fence  was  main- 
tained with  the  acquiescence  of  the  com- 
pany, this  was  ground 'for  a  presumption 
that  the  fence  marked  the  original  line  as 
established  by  the  parties;  and  while  the 
landowner,  being  the  petitioner,  must  aver 
and  prove  title,  yet  proof  of  possession  for 
forty  years,  under  a  claim  of  title,  vas  prima 
facie  evidence  thereof,  and  cast  the  burden 
on  the  company  to  show  that  the  land 
claimed  was  embraced  in  its  original  loca- 
tion. Philadelphia  Sf  R.  R.  Co.  v.  Obert, 
23  Am,  &*  Ent;.  R.  Cas.  65,  109  Pa.  St.  193, 
I  All.  Rep.  39*8. 

By  its  charter  a  company  was  empowered 
"  to  enter  upon  and  occupy  all  lands  on 
which  the  said  railroad  may  be  located, 
provided  that  the  said  railroad  shall  not  ex- 
ceed four  rods  in  width."  Held,  that  while 
the  company  had  a  right  to  appropriate 
four  rods  in  width  under  this  provision,  yet 
in  a  collateral  proceeding  no  presumption 
was  raised  thereby,  in  the  absence  of  proof 
that  the  company  did  actually  include  the 
four  full  rods  in  width  in  its  original  loca- 
tion.   Philadelphia  .S-  R.  R,  Co.  v.  Oiert,  21 


Am.  &■>  Eng.  R,  Cas.  65,  109  Pa.  St.  193,  i 
All.  Rep.  398. 

XI.  COMPENSATION;  DAMAGES. 

I.  Necessity  of  Makitig  Compensation. 
a.  General  Rules. 

371.  Owner  of  land  taken  niu.st 
be  compensated.*  —  Private  property 
cannot  be  taken  for  public  use  without 
making  just  compensation  to  the  owner. 
Hamilton  v.  Annapolis  &•  E.  R.  R.  Co.,  i 
A/d.  Ch.  107.  Sacramento  Valley  R.  Co.  v. 
Moffait,  7  Cal.  577.  Lake  Erie  &>  IV.  R.  Co. 
V.  Kinsey,  14  Am.  &>  Eng.  R.  Cas.  309,  87 
Ind.  514.— Quoting  Waltherz/.  Warner,  25 
Mo.  277 ;  Harness  v.  Chesapeake  &  O.  Canal 
Co.,  I  Md.  Ch.  248;  Evans  z/.  Missouri,  I.  & 
N.  R.  Co.,  64  Mo.  ^S^.— Baltimore  Belt  R. 
Co.  V.  Lee,  75  Md.  596,  23  Ail.  Rep.  901. 

Mere  condemnation  of  land  for  a  public 
use  will  not  give  title.  Just  compensation, 
made  or  secured  according  to  law,  is  a  con- 
dition precedent.  And  if  tlie  compensation 
be  not  made  in  a  short  time  the  condemna- 
tion proceedings  and  the  privilege  of  taking 
the  property  thereunder  will  be  deemed 
abandoned.  Bensley  v.  Mountain  Lake 
Water  Co.,  13  Cal.  306.— Quoted  in  Cali- 
fornia Southern  R.  Co.  v.  Colton  L.  «&  W.  Co., 
14  Am.  &  Eng.  R.  Cas.  194,  2  Pac.  Rep.  38. 

To  the  right  of  eminent  domain  the  obli- 
gation on  the  part  of  the  state  or  its  repre- 
sentative to  make  just  compensation  is 
concomitant  and  inseparable.  San  Eran- 
cisco,  A.  Sf  S.  R.  Co.  v.  Caldwell,  31  Cal.  367. 

The  landowner  is  entitled  to  damages, 
though  part  of  the  land  is  used  as  the  berm 
bank  of  a  canal.  Lafayette,  M.  &*  B.  R. 
Co.  V.  Murdock,  68  Ind.  137. 

The  fact  that  there  is  no  market  value  for 
land  sought  to  be  condemned  will  not  war- 
rant a  railway  company  in  appropriating  it 
without  compensation.  If  it  has  a  market 
value,  that  value  only  need  be  shown  ;  but 
if  it  has  not  such  value,  then  the  law  allows 
the  next  best  evidence  to  be  given  as  to  its 
value.  St.  I^ouis,  A'.  iS^*  A.  R.  Co.  v.  Chap- 
man, 38  Kan.  307,  16  Pac.  Rep.  695. 

Under  the  leave  granted  by  the  county 
court,  under  the  statute,  to  erect  a  mill  or 

*  Compensation  for  land  taken  for  railroad 
purposes,  see  note,  7  L.  R.  A.  409. 

Right  to  compensation,  see  note,  36  Am.  & 
Eno.  R.  Cas.  613. 

Owners'  lien  for  compensation,  see  note,  23 
Am.  &  Eng.  R.  Cas.  35.     Sec  also  ante,  1)0. 
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riianufactory  on  a  watercourse  in  Kentucky, 
tlic  owner  acquires  a  vested  right  wiiicli 
cannot  lawfully  be  infringed  by  any  other 
inTson  or  corporation,  or  taken  or  applied 
lo  public  use  without  just  coniponsation. 
.liuft-rsoH  V.  Ciminnati Southern  R.  Cc,  86 
AV.  44,  5  ^^  VV.  Rep.  49. 

Wiiliout  a  deed  a  railroad  location  can 
mvcr  become  legal  except  pn  payment  or 
waiver  of  the  land  damages,  or  by  prescrip- 
tion. In  no  other  way  can  the  company 
aciiiiirc  legal  permanent  possession.  Per- 
hiiis  V.  Maine  C.  R.  Co.,  72  Jlfe.  95. 

Since  the  passage  of  N.  Y.  Act  of  1851, 
railroad  companies  cannot  enter  upon, cross- 
or  occupy  a  turnpike  or  plank  road,  except 
by  the  consent  of  the  owners,  or  upon  con- 
demning the  property  and  paying  tiie  dam- 
ages assessed,  the  same  as  if  it  was  the 
property  of  private  individuals.  EUicoil- 
ville  &>  G.  V.  riank  Road  Co.  v.  Ruffalo  S^ 
J'.  R.  Co.,  20  Rarl).{N.  F.)644.— Foi.LOWKD 
IN  Jamaica  &  B.  Plankroad  Co.  v.  New 
York  &  M.  B.  R.  Co.,  25  Hun  585. 

Property  of  corporations  is  so  far  private 
as  to  be  within  tlie  protecting  clause  of  tiie 
constitution  providing  that  private  property 
sliall  not  be  taken  for  public  use  without 
just  compensation.  Miner  v.  A'tto  York  &* 
E.  R.  Co.,  21  Rarh.  {N.  V.)  513.— DlSAH- 
PRovF.n  IN  Albany  Northern  R.  Co.  v. 
Brownell,  24  N.  Y.  345. 

Under  the  Oregon  statute  the  initiative 
in  the  exercise  of  the  right  of  eminent  do- 
main lies  exclusively  with  the  corporation, 
and  its  use  of  land  taken  is  made  depend- 
ent upon  the  previous  payment  of  the 
compensation  ascertained  by  the  process 
given.  Oregonian  R.  Co.  v.  /////,  9  Oret;. 
377.— OuoTiNO  Sherman  v.  Milwaukee,  L. 
S.  --t  \V.  R.  Co.,  40  Wis.  651. 

•'t72.  Mruiiint;  of  phrase  "jiist  coin- 
pi'iisatioii."— The  word  "damages"  as 
used  in  Iowa  Act  of  1853,  ch.  31,  entitled 
An  act  granting  to  railroad  companies  the 
right  of  way,  is  synonymous  with  the 
plirasc  "just  compensation,"  used  in  the 
constitution,  and  means  that  the  person 
whose  property  is  taken  for  public  use  shall 
have  a  fair  equivalent  in  money  for  the  in- 
jury (lone  liim  by  such  taking,  or  tiiat  he 
shall  be  made  whole  so  far  as  money  is  a 
measure  of  compensation.  Henry  v.  Dii- 
luii/ue  Gr'  P.  R.  Co.,  2  lo-iui  288. 

"  Just  compensation  "  consists  in  making 
the  owner  good,  by  an  equivalent  in  money, 
for  the  loss  he  sustains  in  the  value  of  his 


property  by  being  deprived  of  a  portion  of 
it.  Bigelow  v.  West  Wis.  R,  Co.,  27  Wis. 
478,  2  Am.  Ry.  /\i/>.  20.  —  Foi,i,(nvED  IN 
LaHin  v.  Chicago,  VV.  &  N.  R.  Co.,  33  Fed. 
Rep.  415.  Ql'uiku  anu  Foi.i.owri)  in 
Parks  z/.  Wisconsin  C.  R.  Co.,  33  Wis.  413. 

A  provision  in  a  charter  directing  the 
commissioners  to  assess  "the  value  of  the 
land  as  damages  "  construed  to  mean  "just 
compensation  "  as  provided  by  the  consti- 
tution. Jjii^eioiow.  West  Wis.R.  Co.,  27  Wis. 
478,  2  Am.  Ry.  Rep.  20. 

XMW.  Iii(or|tr(>tati4»ii  and  ofToct  of 
coiistitiifioiial  provisions  as  to  «'oni- 
punsation.— (!(  United  States.— Yx'woxz 
property,  under  the  constitution  of  the 
United  States,  can  be  taken  for  public  use 
only  witii  just  compensation.  J'ayne  v. 
Kansas  (S-»  A.  V.  R.  Co.,  47  Am.  <3-  Eng.  R. 
Cas.  228,  46  Fed.  Rep.  546. 

(2)  Alalnima. —  It  has  long  been  settled 
that  the  legislature  may  confer  on  a  railroad 
corporation  the  right  to  take  lands  neces- 
sary for  the  use  and  maintenance  of  its 
road,  upon  making  just  compensation  to 
the  owner;  but  under  the  constitution  of 
1868,  as  under  that  now  in  force,  it  was  re- 
quired that  the  compensation  should  be 
paid  before  or  at  the  time  of  the  taking  and 
appropriation  of  the  land.  Jones  v.  New 
Orleans  &*  S.  R.  Co.,  14  Am.  &-  Eng.  R.  Cas. 
217,  70  A/a.  227. 

When  lands  are  sought  to  be  condemned, 
under  any  ad  quod  damnum  proceeding,  the 
constitution  (art.  i,  §  24)  makes  the  pre- 
payment of  just  compensation  therefor  a 
condition  precedent,  without  which  the 
title  of  the  owner  to  the  land,  or  any  ease- 
ment therein,  is  not  divested  or  affected. 
New  Orleans  6-  .V.  /»'.  Co.  \.  Jones,  2  Am.  6^ 
Eng.  R.  Cas.  425,  68  Ala.  48. 

(3)  Arkansas. —  The  Arkansas  constitu- 
tion of  1836  contains  no  provision  that 
private  property  sliall  not  be  taken  for 
public  use  without  compensation  ;  but  this 
proiiibition  upon  the  legislature  is  im- 
plied from  the  nature  and  construction  of 
the  state  government,  though  not  embraced 
in  the  provisions  of  the  bill  of  rights.  The 
right  of  eminent  domain  means  that  when 
tiie  public  necessity  or  common  good  re- 
quires it,  the  citizen  may  be  forced  to  sell 
iiis  property  for  its  fair  value.  Cairo  &>  F. 
R.  Co.  V.  Turner,  31  Ark.  494. 

The  fifth  amendment  of  the  constitution 
of  the  United  States,  providing  that  private 
property  should  not  be  taken  for  public  use 
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witlicat  just  compensation,  only  acts  as  a 
restriction  upon  the  j^eneral  government. 
Ctii'ro  &^  /•".  A".  Co.  V.   Turner,  31  y///'.  494. 

— FuLLOWEU   ON   DlFFEKLiNT   URUUNDS    IN 

Ex  parte  Reynolds,  44  Am.  k  F)iiff.  R.  Cas. 
60,  52  Ark.  330. 

(4)  Co/orauo. — It  is  only  when  some  speci- 
fic private  property  or  some  right  or  inier- 
<."st  therein  or  incident  thereto,  i)eculiar  to 
the  o.vner,  is  taken  or  damaged  for  puhlic 
or  private  use  that  the  constitution  guar- 
antees compensation  therefor.  Uilbert  v. 
Grt\'h-\\  S.  L.  <S~»  /'.  R.  Co.,  40  //w.  &^  Kii);. 
R.  Ciis.  300,  13  Co/o.  501,  22  J'iic;  Ri'p.  814. 
— OroiiNM",  Kl'xnev  t'.  Chicago,  102  111.  80. 
Revikwinu  lacKsou  7'.  Kiel,  13  Colo.  378. 

(5)  Illinois. — The  constitutional  provision 
that  private  properly  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation is  intended  to  cover  cases  where 
damages  are  caused  by  acts  that  are  legal. 
Lake  Erie  &>  If.  R.  Co.  v.  Sco//,  132  ///. 
429,  24  A'.  E.  Rep.  78  ;  affirming  32  ///.  App. 
292. 

It  is  not  in  the  power  of  a  railway  com- 
pany which  has  damaged  private  property 
for  tie  use  of  its  road  to  defeat  the  consti- 
tutional guaranty  of  just  compensation,  by 
alienation  or  otherwise ;  and  the  alienee, 
purchaser,  or  successor  will  be  required  to 
take  notice  of  the  provisions  restricting  the 
power  to  take  or  damage  private  property 
for  public  use,  and  be  held  to  take  subject 
to  the  burden  cast  upon  the  railroiid  by, 
through,  or  under  whom  the  interest  is  ac- 
quired. It  does  not  follow  that  a  right  of 
action  will  exist  against  the  new  company 
who  may,  as  successor  of  the  original  com- 
pany, become  possessed  of  the  franchise 
and  property ;  but  when  a  mortgagee  or  a 
successor  company  insists  upon  a  continua- 
tion of  the  use,  or  when  there  is  an  appro- 
priation of  that  i)artof  the  railroad  whereby 
the  damage  has  been  occasioned,  the  right 
of  the  lor  owner  to  compensation  out  of  the 
res  is  absolute.  Penn  Mut.  L.  Ins.  Co.  v. 
Heiss,  141  y//.  35,  31  A^  E.  Rep.  138. 

In  the  city  of  Chicago,  where  abutting 
lot  owners  do  not  own  the  fee  in  the  streets, 
the  damages  done  to  such  owner  by  the 
construction  and  operation  of  a  cable  rail- 
way in  the  street  in  front  of  his  property  is 
not  a  "damage"  within  the  meaning  of  the 
Illinois  constitution,  providing  that  private 
properly  shall  not  be  tr.ken  or  damaged  for 
public  use  without  compensation.  The 
damage  contemplated  by  the  constitution 


is  an  injury  resulting  to  the  owner  from  an 
actual  appropriaticjn  of  his  private  property ; 
but  where  his  property  is  not  so  api)ro- 
priated,  if  he  suffers  special  injury,  not  com- 
mon to  the  public  at  large,  his  remedy  is  an 
action  at  law.  Lorie  v.  North  Cliicago  R. 
Co.,  32  Fed.  Rep.  270. — Fullowing  Stetson 
V.  Chicago  &  E.  R.  Co.,  75  111.  74. 

(6)  Louisiana. — Under  the  present  con- 
stitution private  property  can  neither  be 
taken  nor  damaged  for  public  purposes  with- 
out adequate  compensation.  Vicksburg,  S. 
&•  P.  R.  Co.  V.  Dillard,  35  La.  Ann.  1045. 

(7)  Missouri. —  The  constitutional  pro- 
vision that  property  rights  shall  not  be 
divested  until  the  compensation  is  paid  to 
the  owner  or  into  court  for  him  is  self- 
enforcing  and  repeals  all  statutes  in  conflict 
with  it.  Slate  e.v  rel.  v.  Lubke,  15  Mo.  App. 
152;  affirmed  on  other  grounds  in  85  Mo. 
338. 

The  constitution  has  left  entirely  to  the 
legislature  the  manner  whereby  the  jury 
or  commissioners  are  to  ascertain  the  quan- 
tum of  compensation  ;  and  that  manner  or 
method  may  well  include  all  necessary  de- 
tails of  motions,  exceptions,  the  appoint- 
ment of  new  commissioners,  or  another 
jury,  "as  right  and  justice  may  require." 
All  means  necessary  to  the  end  to  be  ac- 
complished, not  inconsistent  with  the  con- 
stitution, belong  in  this  regard  to  the  legisla- 
ture. St.  Louis  &'  S.  /•".  R.  Co.  V.  Evans  iS^* 
H.  I'ire  Brick  Co.,  22  Am.  6-  Eng.  R.  Cas. 
517,  85  Mo.  307. 

(8)  A'e-u'  Hampshire. — The  constitution 
of  the  United  States,  which  forbids  that 
private  property  be  taken  for  public  use 
without  just  compensation,  does  not  re- 
strain the  legislation  of  the  general  court 
of  the  state.  Concord  R.  Co.  v.  Greely,  17 
A^.  //.  47. 

(9)  A'«f  York. — Where  in  the  prf)ceed- 
ings  in  imu'tum  no  award  has  been  made  or 
attempted  to  be  made,  for  a  person's  lands, 
but,  on  the  contrary,  those  lands  have  been 
thrown  out  of  all  consideration,  it  cannot 
be  said,  as  matter  of  legal  inference,  that 
such  lands  have  been  acquired  by  the  pub- 
lic and  lost  to  the  owners  despite  the  con- 
stitutional provisions  that  private  property 
cannot  be  taken  for  public  use  without 
compensation.  Spier  v.  Aew  Utrecht,  17 
A^.  Y.  S.  R.  727,  49  Huh  294. 

{\o)  Pennsylvania. — The  constitution  of 
1874,  art.  16,  §  8,  providing  that  municipal 
and   other   corporations  shall    make    just 
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compensation  for  private  property  talvcn, 
injured,  or  destroyed,  includes  all  corpora- 
tions then  existing,  or  future,  which  fall 
within  the  constitutional  amendment  of 
1857  or  the  act  of  May  3,  1855.  J'fniisvha- 
tiia  K.  Co.  V.  Duncan,  29  Am.  ^^  J'^nj^.  J\, 
Ciis.  354,  1 1 1  J^i.  5/.  352,  5  A//.  /u/>.  742.— 
DisTixuuisHKD  IN  Pennsylvania  R.  Co.  v. 
Lippincott,  30  Am.  &  liiig.  R.  Cas.  399,  116 
I'd.  St.  472  ;  Gloninger  t.  Pittsburgh  &  C. 
R.  Co.,  139  Pa.  St.  13.  Followed  in 
Duyckinck  v.  New  York  El.  R.  Co.,  3  Silv. 
App.  (N.  Y.)  ■^x-j.—Pennsyhuinia  R.  Co.  v. 
ilAyw,  (/'<».)  13  Atl.  Rep.  839. 

But  that  provision  does  not  apply  to 
damages  resulting  from  the  carelessness  or 
negligence  of  contractors  in  constructing  a 
railroad.  Edmundson  v.  Pittsburgh,  M.  <S«> 
Y.  R.  Co.,  23  Am.  &*  Eng.  R.  Cas.  423,  1 1 1 
J'a.  5/.  316,  2  At/.  Rt'p.  404. 

(11)  Texas. — The  constitutional  inhibi- 
tion against  taking  private  property  for 
public  use  without  compensation  to  the 
owner  has  reference  solely  to  the  taking  of 
private  property  for  public  use  under  the 
right  of  eminent  domain.  Norris  v.  Waco, 
57  Tex.  635. 

(12)  Vest  Virginia.  —  Section  9  of  the 
Bill  of  Rights,  which  is  a  part  of  the  con- 
stitution, and  which  is  intended  to  protect 
private  property  from  being  taken  for  pub- 
lic use  without  compensation  to  the  owner, 
applies  as  well  to  the  taking  of  material, 
such  as  stone,  gravel,  etc.,  for  the  purpose 
of  constructing  a  work  of  internal  impi^ve- 
ment,  as  to  the  taking  of  the  land  itself 
upon  wiiich  such  material  may  be  situatcfi, 
and  such  material  cannot  be  taken  by  an 
inti^rnal  improvcTnent  company  until  com- 
pensation is  paid  or  securefl  to  the  owner. 

Tetcr  V.  West  Virginia  C.  Sh  P.  R.  Co.,  35 

fr    \'a.  433,  14  S.  E.  Rep.  146. 

The  said  clause  of  the  constitution  pro- 
tects private  property  in  personalty  as  fully 
as  in  real  estate ;  neither  can  be  taken 
against  the  owner's  consent  until  payment 
is  first  made  or  secured.  Teter\.  West  Vir- 
ginia C.  &^  P.  R.  Co.,  35  W.  Va.  433,  14 
S.  E.  Rep.  146. 

(13)  VVisconsin. — Under  the  constitution 
private  property  cannot  be  taken  for  public 
use  without  just  compensation  first  made  for 
it;  and  this  protection  extends  to  an  adja- 
cent owner's  fee  in  a  common  higiiway, 
against  its  use  for  the  track  of  a  railroad. 
S/iernian  v.  Milwaukee,  L.  S.  &*  W.  R,  Co., 
40  Wis.  645,  13  Am,  Rjf.  Rep.  459. 


374.  Statute  must  provide  fur 
ooniponsMtioii.— An  act  of  the  legislature 
cannot  confer  upon  individuals  or  ])rivate 
corporations  acting  primarily  for  their  own 
profit,  although  for  public  benefit  as  well, 
any  ri'jht  to  deprive  persons  of  the  ordinary 
enjoyment  of  tlieir  property,  except  upon 
condition  that  just  compensaticm  be  first 
made  to  the  owners.  /'ennsy/Tunia  R.  Co. 
V.  Angc/.  26  Aw.  &•  Eng.  R.  Cas.  559,  41  jV. 
J.  Eq.  316,  7  .///.  Rep.  432.  56  Am.  Rep.  i.— 
Quoi INO  Baltimore  &  P.  R,  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317. 

Where  an  act  which  authorizes  a  work, 
in  doing  which  private  property  must  be 
taken,  makes  no  provision  for  compensation 
to  the  owner,  his  property  cannot  be  taken 
without  his  consent.  Carson  v.  Coleman, 
II  N.J.  Eg.  106. 

Unless  adequate  compensation  has  been 
provided  for  any  interference  with  private 
property,  it  matters  not  under  what  pre- 
tense is  an  injury  done  to  tiie  owner  for 
which  he  is  entitled  to  redress  "  by  due 
course  of  law."  Buffalo  Jlayou,  li.  &^  C. 
R.  Co.  v.  Ferris,  26  Tex.  588.— Disapprov- 
ing Rogers  z/.  Bradshaw,  20  Johns.  (N.  Y.) 
73; ;  Jerome  v.   Ross,  7  Johns.  Ch.  (N.  Y.) 

344- 
37^. but  cannot  fix  amount.— 

Tiie  legislature  cannot  take  land  from  the 
owner  and  give  it  to  a  corporation,  even  for 
a  public  purpose  ;  it  must  proceed  in  con- 
formity to  the  law,  and  the  compensation 
must  be  judicially  ascertained,  and  cannot 
be  fixed  by  statute.  Cnited  States  v.  ////- 
tiois  C.  R.  Co.,  2  IJiss.  (U.  S.)  174. 

370.  Statute  not  providing  lor 
compensation  is  unconstitutional.— 
A  statute  which  provides  a  mode  of  proced- 
ure by  which  a  person  may  be  deprived  of 
his  property  for  a  public  use  without  com- 
pensation first  made  is  unconstitutional. 
A  right  of  action  for  the  damages  is  not 
sufficient.  Pearson  v.  Johnson,  54  Miss. 
259. 

A  railroad  company  obtaining  title  by 
purchase  from  the  state  of  a  canal,  holds  it 
as  private  property  within  the  meaning  of 
the  eminent  domain  laws,  and  it  can  only 
be  taken  or  interfered  with  upon  making 
compensaliiin.  So  a  statute  requiring  the 
company  to  make  sluices  in  its  dams,  with- 
out compensation,  is  unconstitutional. 
Commomoealth  v.  Pennsyh'ania  Canal  Co.,tt 
Pa.  St.  41.— Distinguishing  Erie  v.  Erie 
Canal  Co.,  59  Pa.  St.  174. 


544 


ii 


^» '  i  M 1 


m  ■  ' 


EMINENT   DOMAIN,  377-380. 


377.  Statute  need  not  provide  for 
compensation.— The  legislature  may  take 
public  property  for  any  particular  public 
use,  or  delefj[ate  to  a  company  the  authority 
to  do  so,  without  makins;  any  provision  for 
compensation,  liitiiana  C  A'.  Co.  v.  Sl<:te, 
3/«(/.  421. —  DisTiNGUiSHKU  IN  Rc  Boston 
&  A.  K.  Co.,  53  N.  Y.  574. 

A  coiidemiKitii  '  will  not  be  invalid  be- 
cause the  act  autloriziiifj;  it  docs  not  make 
provision  for  payinsj;  the  compensation  al- 
lowed ;  but  the  comiiany  may  be  restrained 
from  entering  upon  the  land  until  the  com- 
pensation is  paid.  S/tiite  V.  Chicago  &>  M. 
K.  Co. .  26  ///.  436. 

37H.  Statute  must  provide  means 
for  obtaiuinjj;  compensation.  —  It  is 
requisite  that  enactments,  in  order  to  justify 
the  taking  of  private  property  for  public 
use,  should  designate  the  means  to  be  pur- 
sued for  obtaining  the  compensation.  Cush- 
i/ian  V.  Smith,  34  Me.  247. 

A  law  which  directs  the  taking  of  private 
property  for  public  use  is  not  void  because 
it  contains  no  provision  for  compensation, 
or  the  mode  of  ascertaining  it ;  the  law  is 
valid  if  this  is  done  by  a  subsequent  law  ; 
but  the  execution  of  the  law  will  be  en- 
joined till  such  provision  is  made  by  law 
and  the  compensation  paid.  Bonaparte  v. 
Camden  &*  A.  R.  Co.,  Baltht>.(U.  S.)  205. 

370.  Compensation  must  be  nuule 
for  "daniaii;:in{;"  as  well  as  for  tak- 
ing:.*— In  Illinois  the  compensation  for 
property  damaged,  as  well  as  taken,  must 
be  ascertained  by  a  jury.  It  can  be  neither 
damaged  nor  taken  without  compensation  ; 
and  there  can  be  no  entrance  upon  or  pos- 
session of  land  for  public  use  until  thecom- 
pcnsation  for  the  land  damaged,  as  well  as 
tMken,  has  been  paid.  People  ex  rcl.  v.  Mc- 
Robcrts,  62  ///.  38,  7  Am.  Ry.  Rep.  445. — 
Distinguished  in  Stetson  v.  Chicago  & 
E.  R.  Co..  75  111.  74. 

The  provision  of  the  Nebraska  constitu- 
tion that  private  property  cannot  be  taken 
or  damaged  for  public  use  without  just 
compensation  applies  only  to  cases  where 
the  property  is  taken  ;  and  where  it  is  only 
damaged  the  proper  remedy  is  an  action  for 
damages.  Omaha  Horse  R.  Co.  v.  Cable 
Tramway  Co.,  32  Fed.  Rep.  727.— Follow- 
ing Burlington  &  M.  R.  R.  Co.  v.  Rein- 
hackle,  15  Neb.  279,  iS  N.  W.  Rep.  69;  Re- 

*  What  constitutes  damage  for  public  use  for 
which  compensation  must  be  made,  see  note,  4 
Am.  St.  Rei'.  399. 


publican  Valley  R.  Co.  v.  Fellers,  16  Neb. 
i6y,  20  N.  VV.  Rep.  217. 

Article  i,§  17,  of  the  Texas  constitution 
places  it  beyond  the  legislative  power  of 
the  state  to  authorize  any  individual  or  cor- 
poration to  take,  damage,  destroy,  or  apply 
the  property  of  the  citizen  to  public  use 
without  adequate  compensation  being  made, 
unless  he  consents  thereto.  By  the  term 
"  property,"  as  above  used,  is  meant  not 
only  the  tangible  thing  owned,  but  every 
right  and  incident  which  accompanies  own- 
ership. Gulf,  C.  &•  S.  F.  R.  Co.  V.  Fuller, 
22  Am.  &*Eiig.  K.  Cas.  154,  63  Te.v.  467. — 
DISTINGUISHKU  IN  Trinity  &  S.  R.  Co.  v. 
Meadows,  39  Am.  &  Eng.  R.  Cas.  29,  73 
Tex.  32,  3  L.  R.  A.  565,  1 1  S.  W.  Rep.  145. 

By  the  word  "  damaged,"  above  used,  as 
applied  to  injuries  resulting  from  the  con- 
struction of  public  works,  is  meant  some  in- 
jury peculiar  to  the  particular  property, and 
not  suflered  by  it  as  a  result  of  the  con- 
struction of  the  public  work  in  common 
with  other  properties  in  the  same  commu- 
nity. Gulf,  C.  &•  S.  F.  R.  Co.  V.  Fuller,  22 
Am,  &*  Enff.  R.  Cas.  1 54,  63  Tex.  467. 

380.  No  compeiLsation  need  be 
provided  for  when  lands  of  the 
state  are  ^aken.— The  fifth  amendment 
of  the  constitution  of  the  United  States 
only  applies  to  the  taking  of  private  prop- 
erty ;  therefore  congress  may  authorize  a 
bridge  over  lands  of  a  state  covered  by 
navigable  waters  without  providi-ng  com- 
pensation to  the  state,  where  the  bridge  is 
in  aid  of  interstate  commerce.  Stockton  v. 
Baltimore  6-  N.  V.  R.  Co.,  i  Int.  Com.  Rep, 
411,  32  Fed.  Rep.  9. 

When  the  state  authorizes  a  corporation 
or  an  individual  to  build  roads  or  bridges 
upon  its  own  property,  inasmuch  as  the 
duty  to  be  performed  is  that  of  the  sovereign 
delegated  to  a  citizen,  the  right  to  proceed 
without  compensation  is  implied.  Penn- 
sylvania R.  Co.  V.  New  York  &>  I..  B.  R. 
Co.,  23  A'.  /.  Eg.  157.— Following  Ste- 
vens?'. Paterson  &  N.  R.  Co.,  34  N.  J.  L.  532. 

The  N.  J.  Act  of  March  30,  1869.  author- 
izing the  New  York  &  Long  Branch  R.  Co. 
to  extend  its  road  across  the  Raritan 
river,  and  to  cross  the  river  by  a  bridge, 
gave  that  company  an  absolute,  uncon- 
ditional authority  to  enter  upon  and  appro- 
priate the  lands  of  the  state  under  water, 
without  compensation.  Pennsylvania  R, 
Co.  V.  New  York  &-  L.  B.  R.  Co.,  23  A^.  /. 
Eg.  117. 
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381.    Coiuiu'iiMatioii    must   be    in 

iiioiM'.v.^ — All  awiird  of  damages  is  in- 
valid if.  witliout  consent  of  tlic  parties,  it 
fjives  compensation  on  any  but  a  money 
t)asis.  Tuledo,  A.  A.  &*  N.  M.  K.  Co.  v. 
Miiiisoii,  2o  Am.  &•  Eut:;.  K.  Cas.  410,  57 
.Midi.  42,  23  iV.  W.  Kcp.  455.  Chesapeake 
^-^  O.  R.  Co.  V.  I'atton.  6  //'.   I'a.  147. 

Tlie  defendant  is  entitled  to  comiiensalion 
in  money  and  cannot  be  re(|uiie(i  to  accept 
in  lieu  thereof  licenses  and  |)rivile^es  to  j^o 
ii|)<)M  and  use  the  rip[|it  of  way  or  a  release 
(if  part  of  it.  C/iieai^o,  S.  /■'.  &^  C.  A'.  Co.  v. 
JA(/;vu',  104  J/<?.  282,  15  .S'.  II'.  Rep.  931. 

And  the  jury  have  no  power  to  prescribe, 
in  lieu  of  a  money  payment,  the  perforni- 
aiice  of  other  acts  by  the  petitioners,  such 
as  fencing  the  road,  making  crossings,  etc. 
C/i/\ai;o.'M.  &^  iV.  /'.  R.  Co.  v.  Melville,  66 

///.  3^9- 

Neither  an  award  of  damages  nor  a  judg- 
ment against  a  corporation  for  damages  as- 
certained, or  to  be  ascertained  by  commis- 
siimers,  is  a  just  compensation  to  the  citi- 
zen for  the  appropriation  of  !iis  property  by 
ilu!  corporation  to  its  use  in  the  construc- 
tion of  its  road.  Moody  v.  facksonville,  T, 
&-  K.  \V.  R.  Co.,  14  Am.  (S-  Eng.  R.  Cas. 
53,  20  Fla.  597. — Quoting  Thompson  v. 
Grand  Gulf  R.  &  R.  Co.,  4  Miss.  249  ;  Blood- 
good  V.  Mohawk  &  H.  R.  R.  Co.,  18  Wend. 
(N.  Y.)  .7. 

It  is  the  payment  of  the  money  found  by 
the  jury,  and  not  tlie  order  of  the  court, 
that  confers  the  right  of  way.  Such  order, 
with  evidence  of  payment,  will  constitute  a 
justification  for  taking  the  property  con- 
demned. St.  Louis  <S-  S.  E.  R.  Co.  v.  Te- 
ters.  68  ///.  144. 

Where  the  owner  of  land  condemned  for 
use  of  a  railroad  was  to  be  paid  therefor  in 
stock  of  the  company,  and  such  road  has 
afterwards  been  changed  by  consolidation 
into  a  new  company,  the  fact  that  the 
owner  of  the  land  was  a  stockholder  in  the 
former  company  and  consented  to  such  con- 
solidation will  not  bind  him  to  accept 
stork  of  the  new  company  in  payment  of 
such  land.     Mobley  v.  Jheed,  48  Ga.  44. 

A  railroad  company,  seeking  to  condemn 
a  right  of  way  over  property,  offeree!  to 
open  a  highway-  to  the  ])roperty  across  other 
lands,  which  it  was  claimed  would  make  the 
property  more  valuable,  and  urged  this  in 

*  Awarii  of  damages  must  be  on  money  basis, 
see  notes,  20  Am.  &  Eng.  R.  Cas.  412  ;  31  Am. 
Dkc.  375. 

4  D.  R.  D.— 35. 


reduction  of  the  damages.  Held,  that  botii 
the  constitution  and  the  statutes  of  the 
state  relating  to  eminent  domain  proceed- 
ings contemplate  complete  C(jmi)ensation  to 
the  owner  in  moiu-y ;  and  therefore  the 
commissioners  could  not  consider  such 
olTer  as  alTeciing  ilie  damages,  in  tiie  ab- 
sence of  an  agreement  between  the  com- 
pany and  the  landowner,  liny  ling  ton  &^  C. 
R.  Co.  v.  Se/t-.ueikail,  10  Colo.  17S,  14  Pac. 
Rep.  329. 

382.  Prt'siiinptioii  ut'  payiuviit 
from  lapse  of  time.— Where  a  company 
lays  out  its  road  through  a  farm,  causes 
the  damages  to  be  assessed,  and  takes  and 
liolds  public  and  undisturbed  possession 
thereof  for  several  years,  this  is  priina- 
facie  evidence  that  it  lias  paid  the  amount 
of  the  assessment.  Terry  v.  New  York  C. 
R.  Co.,  22  nar/>.(j\.  V.)   574. 

The  only  way  by  which  a  railroad  com- 
pany can  acquire  a  right  in  land  taken  for 
the  use  of  its  road  is  by  paying  or  securing 
compensation  as  provided  by  law ;  and  no 
presumption  of  payment  arises  from  the 
fact  that  the  company  has  been  in  posses- 
sion for  a  number  of  years.  W/ieeliiig,  P. 
&>  n.  R.  Co.  v.  Warrell,  122  Pa.  St.  613,  16 
All.  Rep.  20. 

The  company's  right  to  the  possession  of 
the  property  depends  upon  payment  of  the 
damages,  and  such  payment  will  not  be  pre- 
sumed after  the  lapse  of  twenty  years,  un- 
less possession  was  taken  and  kept  for  that 
length  of  time.  Chicago  ^1^  N.  IV.  R.  Co.  v. 
Gait,  44  Am.  <S->  Eng.  R.  Cas.  43,  133  ///. 
657,  23  N.  E.  Rep.  425,  24  A'.  E.  Rep.  674.— 
Distinguishing  McCormick  v.  Evans,  33 

III.  327. 

383.  Company  succeeding  another 
takes  cum  onere  as  to  compensation. 

— If  a  railroad  company  enters  upon  lands 
without  instituting  condemnation  proceed- 
ings and  making  compensation  therefor,  a 
second  company  acquiring  title  to  the  rail- 
road through  foreclosure  sale,  or  otherwise, 
takes  it  subject  to  the  claims  of  the  owners 
to  compensation.  Organ  v.  Memphis  &*  L. 
R.  R.  Co.,  39  Am.  (5^  Eng.  R.  Cas.  75,  51  Ark. 
235.  1 1  5.  IV.  Rep.  96. 

Where  land,  has  been  taken  by  a  railway 
company,  the  owner's  right  to  compensa- 
tion will  not  be  defeated  by  a  mortgage  or 
alienation  by  the  railway  company,  unless 
the  owner  has  done  some  act  amounting  to 
a  waiver  of  his  right  to  compensation,  or  by 
which  he  is  estopped  from  asserting  it.     In 
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many  of  the  cases  Iiis  ri^lil  to  [laymcnt,  as 
a^aitist  an  aliciu-e  of  the  company,  is  placed 
upon  the  j^roiind  that  tlie  compensation  not 
liavin^r  been  paid,  tiie  title  of  tlie  land 
soufjht  to  be  taken  remains  in  the  oi'i;^inal 
]>  oprietor,  and  tiiat  eji  ( imnit  will  lie  at  his 
suit  to  recover  the  land,  or,  when  tlic 
amount  of  compensation  lias  l)een  ascer- 
tained by  condemnation,  it  may  be  treated 
as  a  forced  sale  of  the  land,  and  a  lien  in  the 
nature  of  a  vendors'  lien  enforced  aj^ainst 
the  property.  J'f/in  Miit.  I..  Jns.  Co.  v. 
JLi'ss,  141  Jl/.  35,  ;ji  A'.  K.  Rep.  138. 

The  riijht  to  compensation  before  the 
owner  can  be  deprived  of  his  property  being 
securer!  by  constitntinnal  provision,  >uch 
title  cannot  be  divesLed  except  on  payment 
of  the  compensation,  or  its  eqnivalem,  by 
any  act  ol  tlic  iej;iblaiure  (jr  of  the  railroad 
company;  and  an  alienee  or  encumbrancer 
thereof  will  take  cum  onerc  the  right  of  the 
owner  to  compensation,  and  is  not,  there- 
fore, an  innocent  purchaser.  Penn  Mut.  L. 
Ins.  Co.  V.  Ileiss,  141   ///.  35,  31  N.  E.  Rep. 

13s. 

Where  a  new  corporation,  upon  succeed- 
ing to  the  property,  rigiits,  and  franchises  of 
its  predecessor,  elects  to  adopt  an  ajipro- 
priation  of  land  made  by  the  old  company, 
by  entering  upon  and  using  and  occupying 
the  same  for  the  purposes  of  its  road,  it  is 
bound  to  make  compensation  to  the  owner; 
and  where,  in  the  appropriation  proceed- 
ings, the  value  of  the  land  has  been  deter- 
mined by  the  judgment  of  a  court  of  com- 
petent jurisdiction,  the  new  corporation  is 
concluded  by  the  judgment  upon  the  ques- 
tion of  value.  I.ixke  Eric  &*  IV.  R,  Co.  v. 
Grijffin,  27'  Am.  &*  Eng.  A.  Cas.  394,  107 
//It/.  464,  8  jV.  E.  Rep.  45 1  ;  former  appeal 
92  Ind.  487.— DiSTiNUUisuKD  IN  Moyer  v. 
Ft.  Wayne,  C.  &  L.  R.  Co.,  132  Ind.  88. 

In  such  case  where  suit  is  brought 
against  the  new  corporation  to  recover  its 
adjudged  value,  the  defendant  cannot  es- 
cape payment  by  abandoning  its  use  and 
occupancy  for  railroad  purposes,  and  by 
ceasing  to  exclude  plaintKT  from  its  use  and 
enjoyment.  Lake  Erie  &>  W.  R.  Co.  v. 
Griffin,  27  Am.  &•  Eng.  R.  Cas.  394,  107 
InU.  464,  8  N.  E.  Rep.  451. 

Where  a  railroad  grade  has  been  con- 
structed and  afterward  abandoned  it  be- 
comes the  property  of  the  owner  of  the 
land ;  and  if  another  company  afterward 
takes  and  appropriates  the  same  to  its  own 
use  it  should   pay  the  value   of  the   land 


tak<'n  as  enhanced  by  such  grade.  Co/ienw 
.S/.  /.Kiiis,  El.  a.  &^  II'.  R.  Co..  22  ^Im.  i^-«. 
Ef/g.  A'.  Ciis.  116,  34  A'an.  158,  55  ,/w.  Urp. 
242,  8  I'ac.  Rep.  138. 

Notwithstanding  the  charter  of  a  rail- 
road company  incorporated  suhseciuent  to 
the  enactment  of  the  N.  Car.  general  railroad 
statute  (iIk;  Code,  vol.  1,  cli,  49)  corifened 
upon  it  "ilie  jxjwers  and  incidents  of  the 
North  Carolina  railroad  company,"  it  can 
only  ac(piiic  title  to  right  of  way  by  pur- 
chase or  condemnation  ;  and  the  owner  of 
land  u[)on  which  its  road  was  constructed  is 
not  barred  of  right  to  compensation  by  any 
statute  of  limitations,  general  or  special, 
unless  the  defendant's  possession  has  been 
adverse  for  such  length  of  time  as  in  or- 
dinary cases  will  mature  title.  1-ivermon  v. 
Roanoke  &*  T.  R.  R.  Co.,  51  Am.  &>  Eng. 
R.  Ca.:.  562,  109  iV.  Car.  52,  13  ,S'.  E.  Rep.  734. 

A  provision  in  an  act  of  incorporation, 
providing  for  damages  to  landowners  caused 
by  "  any  railroad  partly  l)uilt,"  that  the 
company  might  buy — field,  not  to  apply  to 
a  railroad  wholly  built,  but  from  wliicli  the 
rails  had  been  removed  under  an  order  of 
court  declaring  it  a  nuisance.  McCandless's 
Appeal,  joj'a.  Si.  210. 

/'.  Tender. 

384.  Xcecssity  of  payiiiciit  or  ten- 
dor.* — The  payment  or  tender  of  money 
awarded  tor  condemnation  of  land  by  a  rail- 
road is  a  condition  precedent  to  the  right  of 
the  company  to  enter  upon  the  land  for  the 
purposes  of  construction;  and  without 
compliance  with  the  requirement  such 
entry  may  be  enjoined,  or  prosecuted  for  in 
an  action  of  trespass  at  law.  San  Fran- 
cisco R.  Co.  V.  Mahoney,  29  Cal.  112. — Ri> 

VIKWED     AND     DISTINC.UISUKI)    IN     FoX     V. 

Western  Pac.  R.  Co.,  31  Cal.  <^i%.—Oregon- 
ian  R.  Co.  v.  /////,  9  Greg.  377. — yuoilNC. 
Rensley  v.  Mountain  Lake  Water  Co.,  13 
Cal.  306. — Mihvaukee  &»  J/.  R.  Co.  v.  Eble, 
3  Pinn.  (Wis.)  334,  4  C/iand.  72. 

Under  the  Indiana  Cf)nstitution  of  1851 
the  owner  of  land  appropriated  by  a  rail- 
road company  cannot  be  required  to  initiate 
proceedings,  under  the  statute,  for  the  as- 
sessment of  damages  for  such  appropriation  ; 
it  is  the  duty  of  the  railroad  company  to 
have  the  damages  assessed,  and  to  tender 
the  same  before  taking  the  land.     This  nec- 

•Rightof  company  to  enter  on  land.  Tender 
of  compensation,  see  note,  2  Am.  &  Enu.  R. 
Cas.  460  ;  i  /il.  5. 
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cssarily  follows  from  llu:  [irovision  of  tlic 
coM^liuiUon  that  do  inati's  |>r()|i(.-rty  sliall  be 
taken  !)>■  law  without  just  coinpciisalion, 
nor,  except  in  ease  of  the  state,  witliout 
siK  li  <-omi)ensation  bciny  first  assessed  and 
tendered.  All  decisions  of  this  court  as- 
serting^ a  contrary  doctrine  arc  overruled. 
C'rT  V.  I.oiiis~,'illi\  A'.  A.^  C.  R.  Co.,  48  ///(/. 
178,  8  .////.  Ay.  /\'i/>.  29C). 

Under  the  constitution  of  Michigan  there 
can  be  no  possessory  rij^ht  in  a  niilroad 
company  adverse  to  the  real  owner,  without 
cither  a  license  or  a  payment  or  tender  after 
a  valid  condcinn.'ition.  Cruinl  Kti/i/ds,  /,. 
(S>»  1).  A'.  Co.  V.  Chfuhro,  39  Am.  c.^  I'-Uji-  A'. 
ti;.t.  lyj.  74  .'/a//.  4<^>f>,  42  A'  //'.  AV/.  66. 

.\n  incor|)oraied  company,  f)y  construct- 
ing; a  turni)ike  on  the  line  of  a  road  bclonfj- 
ini;  to  the  state,  under  a  charter  conferring 
the  usual  privilej^cs  of  taking  toll,  etc., 
thereby  acquires  a  property  in  tlie  turnpike. 
Accordingly,  where  a  railroad  corporation 
built  their  road  across  such  turnpike  with- 
out making  or  tenderinjj  any  compensation 
therefor — //<■/</,  that  thoujj;h  their  charter 
declared  it  lawful  for  them,  when  necessary, 
to  lay  tlieir  road  across  any  hijjhway,  they 
were  liable  to  the  turnpike  company  in 
damacjes.  Stiteca  Road  Co.  v.  Aiihurn  iS^  A". 
A'.  Co.,  5  Hill  (A'.  J'.)  170.— AlM'llKi)  IN 
Mahon  71.  Utica  &  S.  R.Co.,  Hill  it  I).  Supp. 
(N.  Y.)  156.  Kk.vii.WK1)  in  Indianapolis  & 
C.  G.  K.  Co.  V.  Belt  H.  Co.,  32  Am.  «i  Kng. 
K.  Cas.  173,  no  Ind.  5. 

:tK5.  T«Mi<i«>r  aiHl  rcf'ii.sal,  wlicn 
c«|iiivaluiit  to  iMiyiiit'iit.— It  is  nf>t  nec- 
essary, where  land  is  taken  under  the  gen- 
eral railroad  law,  that  actual  payment  of 
compensation  to  tlie  landowner  should  in 
all  cases  precede  appropriation.  After  tlie 
amount  to  be  paid  as  just  compensation  lias 
been  finally  fixed,  eitlier  by  the  award  of 
commissioners  or  the  verdict  of  a  jury,  a 
tender  to  the  landowner,  and  a  refusal  by 
him  to  accept,  will  be  re{i;arded  as  equivalent 
to  payment.  Johnson  v.  Haltimore  &*  N, 
Y.  A\  Co.,  39  Am.  <Sw  Juti,'^.  R.  Cas.  loi,  45 
A'.  J.  AV/.  454,  17  All.  Rf/>.  574.— Followed 
IN  Pomona  Branch  R.  Co.  7'.  Camden  &  A. 
R.  Co.,  (N.  J.)  44  Am.  &  Enpf.  R.  Cas.  179, 
20  Atl.  Rep.  350. — Oliver  v.  Union  Point  &* 
W.  P.  R.  Co.,  39  Am.  6-  Enjr.  R.  Cas.  107, 
83  Ga.  257,  9  S.  E.  Rep.  1086. 

Althoup;h  the  tender  was  imperfectly 
pleaded,  especially  in  not  making  it  contin- 
uous, yet  the  impending  damage  not  being 
irreparable,  the  fact  of  tender  not  being  dis- 


putetl,  and  no  lack  of  solvency  of  the  cor- 
])oration  being  alleged,  the  discretion  of  the 
jud^e  in  denyiiiL;  the  injunction  upon  the 
condition  prescriberl  in  his  order  will  not  be 
controlled.  Injunction  before  decree  is  dis- 
cretionary in  all  cases.  Oliver  v.  I'nion 
Point  &^\\\  r.  R.  Co..  39  Am.  i^  /-.ul;.  R. 
Cax.  107,  83  Ga.  257,  9  .v.  /:'.  Re/>.  10S6. 

The  right  of  eminent  domain  is  limited 
only  by  the  constitution,  and  the  only  lim- 
itation in  the  state  is  that  no  man's  property 
shall  be  taken  by  law  without  just  conipeii- 
.sation,  nor,  except  in  case  of  the  state, 
without  such  com|)CMsation  first  assessed 
and  tendered.  Consnmi'r.s'  (Jas  I  rust  Co.  v. 
liar  less,  131  I  ml.  446,  29  A'.  /:'.  Rep.  1062. 

In  an  action  of  trespass  defendant  justi- 
fied its  ajipropriation  of  plaintilT's  land  by 
setting  up  a  condemnation  and  award  and 
a  due  tender  of  tiie  amount  awarded.  The 
award  was  filed  December  2,  1870,  at  which 
time  it  must  be  taken  to  have  been  made. 
The  alleged  tender  was  made  December  4, 
1870,  so  soon  after  the  lilin'j:  of  the  award 
that  the  plaintill's  claim  that  the  tender 
shouUl  have  included  interest  on  the  award, 
may  be  disregarrled.  llelil,  that  the  jury 
were  correctly  instructed  as  follows:  "If 
you  find,  from  the  testimony  in  the  case, 
that  the  plaintifl  was,  immediately  after  the 
filing  of  the  award,  notified  of  the  fact,  and 
of  the  amount  of  the  award  to  him,  and 
that,  after  said  notice,  and  before  the  de- 
fendant entered  on  said  promises,  the  de- 
fendant, by  its  agent  or  cjilierwise,  offered 
to  pay  him  (the  plaintiff)  the  amount  of  the 
award,  and  had  the  means  and  money  then 
and  tliere  to  pay  him.  and  he  refused  to  ac- 
cept the  same,  it  released  the  defendant 
from  any  further  obligation.  cxce|)t  to  keep 
the  money  so  ofi'cred  in  rearliness  to  be  paid 
at  any  time  thereafter  on  demand."  Scott 
V.  .Sy.  Paul  (S-  C.  R.  Co.,  21  Minn.  322,  18 
Am.  Ry.  Rip.  421. 

;i8H.  Siitli(>ioii<-y  of  the  tciidor  — 
Aiiiuiint.— A  tender  of  money  to  the 
owner  of  land  for  damages  sustained  for 
right  of  way  need  not  be  brought  into 
court,  or  pleaded,  if  not  accepted ;  and  on 
trial,  if  the  owner  of  the  land  recovers  less 
than  the  amount  tendered,  he  takes  his 
damages  without  costs.  Winebiddle  v. 
Pennsylvania  R.  Co.,  2  Grant's  Cas.  (Pa.)  32. 

Where  land  has  been  taken  under  the 
right  of  eminent  domain,  and  a  question  is 
pending  in  a  court  of  law  as  to  the  amount 
of  compensation  to  which  the  landowner  is 
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entillcd,  lie  will  he  |)r.iu.'cleii  in  his  consti- 
tutiiiiial  rij^lit  to  possession  of  his  property 
until  his  coiiipciisalion  be  ascertained  and 
paid  or  tendered  to  him  ;  and  the  company  in 
whose  lavor  the  condemnation  is  made  will 
not  be  |.ormitted  to  take  possession  of  the 
land  on  '.endcii'iy  so  nmch  of  the  compen- 
sation as  is  not  in  dispute,  but  will  be  le- 
straincd  from  so  doini;.     Mctller  v.   Jutshm 

C'^  .1.  A'.  C'-.,  25  x.y.  y-.v/.  214. 

:iS/.  WIm'ii  owiH^i*  not  bound  to 
a«'«"«'pt  tcndi'i'. —  Tiie  (jwner  of  lantls 
sou^dit  for  the  use  t)f  a  railway  comjjany 
cannot  be  coin[)elled  to  determine,  at  his 
peril,  whether  a  jury  will  reij;ard  the  land  as 
necessary  for  public  use;  he  cannot,  there- 
fore, be  in  fault  inr  refusinj^  a  tender  for  it 
when  he  can  have  no  assurance  that  the 
projjoseii  improvement  will  \h:  sanctioned. 
Toliiio,  A.  A.  iS-  G.  T.  R.  Co.  v.  Dimlap,  5 
Am.  &^  I'lig.  R.  Cas.  378,  47  Mich.  456,  1 1 
A'.  \V.  Rep.  271. 

.*J8«.  Tender  to  be  nuule  before 
owner  Jt|»i»eals. —  A  railroad  company 
may,  under  the  New  Jersey  general  rail- 
road law,  acquire  a  right  to  take  possession 
of  the  land  condemned  for  its  use  on  tender 
of  the  amount  awarded  by  commissioners, 
provided  the  tender  be  made  before  the 
landowner  appeals;  but  where  no  tender  is 
made  until  after  the  landowner  appeals, 
then  no  right  to  take  possession  can  be  ac- 
quired until  a  tender  be  made  of  the 
amount  found  by  a  jury.  Johnson  v.  Juilli- 
morc  iS~»  N.  V.  R.  Co.,  yj  ^hn.  &^  Eng.  R. 
Co'.  loi,  45  N.  J.  Eq.  454,  !7  Atl.  R>-p.  574. 

Th"  tender  by  a  railway  company  of  the 
amount  awarded  by  the  commissioners  ap- 
pointed under  the  New  Jersey  statute,  be- 
fore the  award  of  such  commissioners  is 
filed  with  the  county  clerk,  does  not  consti- 
tute such  a  tender  before  appeal  from  the 
commissioners'  award  as,  under  the  statute, 
will  protect  the  company  in  making  an  entry 
upon  larid  without  wailing  the  determina- 
tion of  an  .'ippcal  taken  from  the  award  as 
soon  as  it  was  filed.  The  statute  contem- 
plates .1  reasoiiable  time  for  -"ction  after  the 
filing  of  the  award  in  ordar  tiiat  a  t(;iiderof 
the  amount  may  justify  an  entry.  Pomona 
Jiriiiif.'i  R.  Co.  V.  CiiiHiicn  &^  A.  R.  Co.,  (A'. 
y.)  44  .////.  iT—  A"///,'-.  /\'.  Cos.  179,  20  .///.  R,h. 
350. —  Foi.i.owi.NG  Johnson  t.  Halt«in'  )re  & 
N.  Y.  R.  Co.,  3<;  Am.  &  Eng.  H.  C  .s.  toi, 
45  N.  J.  Kq.  454. 

»Ki».  Ktreit  ol'  tender  and  entry 
peudinn;  npiieal.—A  railroad  company, 


obtaining  an  assessment  of  damages,  must 
tender  the  amount  assessed  before  the  right 
of  entry  can  arise;  and  if  it  should  be  im- 
portant that  entry  should  be  made  before 
an  appeal  from  the  assessment  can  be  dis 
posed  of,  the  company  will  not  be  precluded 
from  further  litigating  the  amount  of  dam- 
ages 'ly  making  such  tender  as  would, 
under  the  constitutional  provision,  autlior- 
i/.e  it  to  enter.  The  tender  slKJuld  be  the 
full  amount  of  the  assessment.  The  fact 
that  it  is  accepted  will  not  change  the  rights 
of  the  parlies.     Inilionopolis  &^  C.  R.  Co.  v. 

BrOWiT,    12    llld.     374.  — UlSTlNUflSlIKI)    i.v 

Baltinniic,  ().  &  C.   R.  Co.  %>.  Johnson,  10 
Am.  &  ling.  R.  Cas.  408,  84  Ind.  420. 

c.  Deposit. 

:<0O.  Payment  or  deposit  ueoiidi- 
tlon  preeedent.*  —  Full  compensation 
must  be  first  made  in  money,  or  S(!cured 
by  a  deposit  of  money,  before  any  right  of 
way  can  be  appropriated  to  the  use  of  a 
corporation.  .S'/.  Joseph  S^  D.  C.  R.  Co.  v. 
CalicnJer,  1 3  K'oii.  496.  Gii/f,  C.  <i~  .b'.  /-", 
R.  Co.  V.  Doniihoo,  59  Ti-.v.  12S.  Sfociy  v. 
Verfiiont  C.  R.  Co.,  27  TV.  39.— yuoil.NG 
York  &  M.  M.  R.  Co.  v.  Reg.,  18  Kng.  L. 
&  Eq.  206.  Rkvikwinc.  Haltimore  &  S.  R. 
Co.  7'.  Nesbit,  10  How.  (U.  S.)  395  ;  I^lond- 
good  V.  Mohawk  &  11.  R.  R.  Co.,  18  Wend. 
(N.  Y.)  10. 

This  imperative  rule  of  the  constitution 
is  not  rela.xed  by  the  fact  that  the  land- 
owner had  appealed  from  the  assessment  of 
his  damages  by  the  commissioners,  nor  by 
the  fact  that  on  such  appeal  he  has  recov- 
ered a  judgment  for  the  amount  thereof. 
Sf.Jo.uph  &^  D.  C.  R.  Co.  V.  Ctiilentii''-,  13 
h'an.  496. 

One  of  two  things  must  invariably  be 
done  before  the  public  can,  against  the  will 
of  the  owner,  ac(piire  the  right  to  enter 
upon  and  permanently  occupy  his  land  for 
l)ublic  ifsc! :  (1)  The  value  of  the  propeity 
to  be  taken  must  be  ascertained  by  some 
legal  and  prf)per  proceeding  and  be  paid; 
or  (2)  if  the  value  ascertained  be  not  paid 
to  or  received  by  the  owner,  an  ade(|uate 
and  safe  fund  must  be  provided,  from  which 
he  may  at  some  future  time  be  compen- 
sated. J\r.oi-rs  V.  In'ors,  \2  ffV.v.  214.  Ral- 
timori-  &^  O.  R.  Co.  v.  I^oyd,  63  MiL  325. 

.An  applic.uion  of  the  above  principles  to 

*  Dcpii'it  t)y  comp.'iny  as  condition  precedent 
to  emry  .md  pending;  appeal,  sec  note,  14  Am. 
&  E.NU.  R,  Cas.  315. 
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a  i)iivatc  corporation,  such  as  a  railroad 
comiiaiiy,  reciuirL's  it  to  tender  or  otTer  in 
niiiiK'V  lln"  amount  of  the  ascertained  dam- 
aj;es  and  costs  to  the  owner;  and  if  on  the 
tjround  of  an  intended  appeal  or  otlierwise 
lie  should  refuse  to  receive  it,  the  company 
is  rc'(piired  to  deposit  the  same  with  some 
prnper  olllrer  or  jjerson,  to  he  kept  yood 
for  the  owner  unld  the  end  of  tiie  lilisj;ation, 
or  until  such  time  as  he  shall  apply  for  and 
sii^nify  his  readiness  to  accept  it.  /Vrtv/.v  v. 
Jl,-ars,  12  W/s.  214.— OaoriNG  Shepardson 
V.  Milwaukee  iS:  U.  R.^Co..  6  \Vis.605  ;  Rob- 
bins?'.  Milwaukee  &  II.  R.  Co.,  6  Wis.  636. 

If  a  railroad  company  fails  to  deposit  the 
amount  of  damaijes  awarded  by  the  com- 
missioners witii  the  treasurer  of  the  county, 
and  upon  appeal  refuses  to  give  the  bond 
prescribed  by  the  statute,  the  com[)any  has 
no  lawful  rij;ht  to  use  or  occu[)y  land  or 
lots  attempted  to  be  appropriated  for  its 
ri.nht  of  way.  Pidl  c<>ni[)ensatioii  must  be 
first  made  in  money,  or  secured  as  provicied 
by  the  statute,  bcf(jre  any  rii;ht  of  way  can 
be  used  or  occupied  by  a  railway  company. 
l.caveinvoith.  A'.  &*  S.  J\.  Co.  v.  W'hitixkcr, 
42  Kuii.  634,  22  l\u\  Kt'p.  733. 

Until  the  payment  of  the  condemnation 
money,  or  its  de{)osit,  as  required  by  law,  a 
railway  corporation  obtains  no  rij^iit  to  the 
land  attempted  to  be  a|)propriated,  e.xcept- 
ing  a  right  to  make  the  survey.  C/n\a^o, 
K.  &^  IF.  A'.  Co.  V.  IWiH-ins,  40  Aph.' &^ 
'■'.iig.  J\\  Cas.  499,  43  h'liii.  50,  22  J'ac.  A\/>. 
985.— Ouor.NG  Missouri,  K.  &  T.  R.  Co.  v. 
Ward,  10  Kun.  352. 

A  railroa(i  company  seeking  the  condem- 
nation of  a  part  of  a  lot  cannot  complain  of 
an  order  of  couit  fi.xing  the  compensation 
to  be  paid,  and  directing  the  money  to  be 
paid  to  the  treasurer  of  the  county  for  tiie 
lienelit  of  the  owners  of  the  pro[)erty, 
where  there  are  several  claimants.  C/it\;it^o 
^^■^»  //'.  /.  .'.  ('0.  V.  /'ri/ss/)ij;-,  5  .////.  i5^  A"'/^'. 
A".  Ciis.  289,  ijG  III.  203, 

While  the  statute  authorizes  a  railroad 
corporation  to  go  upon  the  land  of  an  indi- 
vidual, if  need  be,  and  locate  its  line  of 
road  over  such  land,  and  permits  either  the 
corporatic/U  or  the  landowner  to  institute 
pp/i  eedings  to  condemn  the  rij^ht  of  wav, 
yc.  before  the  corporation  can  ap|)rop;  ,..ic 
sucl;  right  of  way  by  entering  upon  the  land 
and  constructing  its  road  across  the  same, 
the  damages  must  have  been  appraised  and 
the  amount  thrrcof  paid  to  the  landowner 
or  deposited  with  the  county  judge.     If  the 


damages  are  not  awarded  and  deposited  the 
corporation  is  liable  in  trespass.  Republi- 
i\in  Valley  R.  Co.  v.  I' ink,  iS  h'eb.  82,  24  N. 
11:  AV/.  439- 

A  railway  company,  in  the  exercise  of  tiie 
right  of  eiuMicnt  domain,  may  not,  after 
appraisement,  flecline  to  deposit  the  dam- 
ages wth  the  clerk  and  continue  the  pro- 
ceedings on  exceptions  indelinitely,  without 
liability  for  the  consequences  of  such  con- 
tinuance to  the  landowner.  Ao/isf  v.  A/i's- 
soiiri  /'lit-.  A".  Ci>.,  44  jUo.  ////.  645. 

liiH.  Validity  of  statnttt  <»r  order 
dir«>ctiiiK'  «I«'|K»>'it.— A  statute  provid- 
ing that  in  (crt.iin  cases  the  court  may 
designate  the  amount  to  be  deposited  by  a 
railroad  company  seeking  to  condemn  land 
for  the  [nirpose  of  securing  compensation 
to  the  landowner,  and  that,  on  making  such 
deposit,  the  company  may  enter  upon  the 
land  and  proceed  with  its  work  prior  to  the 
assessment  and  payment  of  damages,  is  a 
valid  enactment,  and  is  not  in  contravention 
of  section  9,  art.  12.  of  the  Arkansas  con- 
sitution .  Kv  parte  Reynolds,  44  Am.  &>  I'lij;;. 
R.  Cas:  60,  52  Ari:  330,  12  S.   IT.  R,p.  570. 

—  Fdl. LOWING     ON      UIFKKRENT     GROUNDS 

Cairo  tS:  F.  R.  Co.  7/.  Turner,  31  Ark.  494; 
Niemeyerz-'.  Liule  Rock  Junction  R.  Co., 43 
Ark.  1 1 1. 

At  (  r.!er  confirming  the  report  of  com- 
mi:.s..i;:ers  of  appraisal  of  property  taken 
for  the  construction  of  a  railroad,  which, 
instead  of  directing  the  compensation  to  be 
paid  to  the  party  claiming  to  own  the  land, 
orders  that  it  be  deposited  in  l)ank,  subject 
to  the  order  of  the  court,  is  not, on  that  ac- 
count, re|>ugna-it  to  the  constitutional  pro- 
hibition of  taking  private  property  for  [)nb- 
lic  use  without  just  com[)ensation.  The 
money,  when  deposited,  becomes,  in  law, 
the  propeity  of  the  parties  entitled  to  the 
compensation.  Their  land  is  converted 
into  money,  but  tiicre  may  be  conflicting 
claimants  of  the  fund,  and  the  intervention 
of  the  court  may  he  necessary  for  its  dis- 
tribution, f)r  for  the  adjustment  of  liens, etc. 
The  fund  is  subject  to  the  same  claims  to 
which  the  land  was  before  being  taken.  /« 
n-  Xt-n'  ]'ori'  C.  &^  //.  R.  R.  Co.,  Go  X.  V. 
\\(>,  10  ./>//.  A'l'.  AV/.  i;o;  ojjhnihiy;  2  ////« 
48.-:,  5  T.  (5-  t'.  84.—  roii.oWKD  i.N  Saratoga 
\'  S.  R.  Co  V.  Schenectady  Stove  Co.,  66 
Ilnw.  IV.  (X.  Y.)  43- 

Under  N.  Y.  General  Railroad  Act,  ??  17 
and  19.  an  order  for  the  deposit  of  money 
in  condemnation  proceedings  can  only  be 
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made  when  there  is  a  disjtute  as  to  the  per- 
sons entitled  to  receive  it,  or  a  (Usability  on 
their  part  to  accept  it.  Where  the  title  to 
the  money  is  clear  and  undisputed,  and  the 
parlies  are  fully  competent  to  accept  and 
receivi;  it,  the  order  of  confirmation  must 
direct  its  payment  or  tender  to  the  |iartios 
cniiilt.'d  thereto.  Sara(('i;<t  &^  S.  A'.  Co.  v. 
Si/i<-n,rtii<fv  S/,)7'e  Co..  bb  I/ouk  Pr.  (.\.  Y.) 
43.— .AlM'l.s  i.\(;  Kedman  v.  I'hiladelphia, 
M.  \-  M.  U.  Co.,  33  \.  J.  lup  165.  Foi.- 
i.owiM,  In  re  New  York  C.  &  H.  K.  K. 
Co.,  (yo  N.  V.  1 16. 

'MVl.  Notifo  ot'«»r<l4>r  tliiHM't  ill};  dc- 
poHit. — The  order  of  the  jud^c  ilesijiiiat- 
int;  the  amount  of  such  dep(>sit  is  a  step 
taken  in  the  suit  to  condemn,  and  the  land- 
owner is  entitled  to  notice  of  the  tii.ie  and 
place  of  that  procecdintj  as  of  any  other 
had  in  vacation.  Hut  notice  is  waived  by 
his  appearance  when  such  order  is  made. 
K.v  parti'  Reynolds,  44  ./;;/.  i5^  I'-'iS-  A*.  Cas. 
60,  52  Arh.  330,  12  .S\  IV.  Rep.  570. 

VMW.  Siiili('iL>ii(',v  (it*  deposit— C'oii- 
ditioiiH. — Upon  the  entry  of  a  decree  of 
condemnation  it  is  proper  that  the  money 
allowed  for  damages  be  paid  by  the  railway 
company  to  the  county  clerk.  Such  pay- 
ment satisfies  the  constitutional  recpiire- 
nient  that  compensation  shall  be  fust  made 
or  secured  by  a  deposit  in  money.  Acker- 
iiiiVi  V.  J/uJf,  36  .,•/;;/.  &^  l''»^-  R-  Cas.  589, 
71   Tex.  317,95.   \V.  Rep.  236. 

.\  deposit  of  the  amount  of  an  award  of 
ria:n;it;es,  where  a  deposit  is  antliorizcri  to 
be  made  for  the  use  of  the  landowner,  is 
unavailing  if  a  condition  is  imposed  respect- 
in^j  the  payment  of  the  monev  deposited  to 
tiie  owner.  It  is  immaterial  whether  or  not 
the  ay;ent  making  the  deposit  was  .uilhor- 
i/ed  to  impose  the  condition.  Kanite  v. 
Minneapolis  &*  St.  I..  R.  Co.,  14  ^/w.  iS>» 
Jun;.  R.  Cas.  308,  10  Minn.  423,  15  A'.  W. 
Rep.  871. 

.*tU4.  ('oiiipclliiiu'  deposit  liy  niaii- 
diiiiliis. — In  a  petition  for  a  niamlamus  to 
compel  a  railway  com[)any  to  dt;posit  with 
the  county  judij;e  the  ammint  of  an  award 
for  (lamaj^es  assessefl  to  the  relator  by  rea- 
son of  the  location  and  operation  of  the  de- 
fendant's laiiwav  across  his  premises,  all 
the  necessary  facts  were  alIeL;cd  to  show 
that  the  riyht  of  way  ha<l  been  l.iwfully  con- 
demned, and  the  award  duly  made,  from 
which  no  appeal  had  been  taken,  hut  tiat 
the  amount  lhercf)f  had  not  been  di'ii',.,,t,.i| 
with  the  county  jud>,'e,  as  rcquii.d  by  the 


statute.  Ilelil,  that  an  action  by  mandamus 
will  lie  to  enforce  the  duty.  State  ex  tel.  v. 
Grand  Island  &^  IV.  C.  R.  Co.,  44  Am.  &* 
/■j/if.  A'.  Cas.  189,  27  A'el).  694,  43  jY.  !!', 
Rep.  i,\();  further  appeal  ix  Xeh.zox).  State 
ex  rel.  v.  O'rand  Island  &->  IV.  C.  R.  Co.,  47 
.lin.  &^  Kni;.  R.  Cas.  257,  31  Xeb.  209,  47  X. 
W.  Rep.  857  ;  former  appeal  27  Xeb.  694. — 
Di^ii.NdUlsiilNG  Union  I'.ic.  K.  Co.  v.  Hur- 
liiiKton  \'  M.  R.  R.  Co..  19  Neb.  389. 

.'to.**.  Ktrt>4-t  of  deposit  on  oaviic'i-'.s 
I'i^iits. — The  deposit  as  security  for  posses- 
sion under  the  statute,  pencliiij;  condemna- 
tion proceedinjj;s.  cannot  be  used  in  a  sub- 
secpient  proceedinjj  by  the  same  petiti(jner 
and  for  a  portion  of  the  same  jireinises,  the 
damages  sulTered  by  respondent  throuj;h 
the  first  proceeding  not  having  been  de- 
termined and  paid.  J)en7'er  &->  X.  O.  R.  Co. 
V.  I.anihorn,  9  Colo.  119,  10  Pac.  Rep.  797. 

Money  dep(jsited  by  a  railroad  comjiany 
with  a  county  treasurer,  for  tiie  damages 
awarded  by  commissioners  in  condemnation 
proceedings,  remains  with  the  treasurer  at 
the  risk  of  the  company  pending  those  pro- 
ceedings; and  if  the  landowner  appeal  from 
the  assessment  of  the  commissioners,  and 
recover  a  judt;ment  in  the  district  court, 
the  company  is  not  entitlerl  \o  have  the 
amount  thus  deposited  credited  u|)on  the 
judgment.  Blacksliire  v.  Atcliison,  T,  Sr'  S. 
/■'.  A'.  Co.,  \->)Kan.  514.— OioriNd  Carl!  v, 
Stillwater  ct  St.  P.  R.  Co?!  iC  Minn.  260,— 
Ai'i'itovKi)  IN  White  ?/.  Wabash,  St.  L.  & 
P.  R.  Co.,  17  Am.  «S;  F.ng.  R.  Cas.  82,64 
Iowa  281.  Exri.AiNKi)  in  Central  Hranch 
U.  \\  R.Co.  V.  Atchison,  T.  &  S.  I^-.  R  Co.. 
28  Kan.  453,  Qt'OTKi)  in  Kansas  v.  Kansas 
I'ac.  R.  Co.,  18  Kan.  331. 

The  owner  of  lands  sought  by  a  railway 
com[)any  in  condemnation  proceedings  is 
not  dei)rivcd  of  any  rights  by  the  mere  de- 
posit, pending  appeal,  of  the  sum  awardid 
by  the  jury,  as  there  is  no  statute  rccpiiring 
iiim  to  take  the  risk  of  sucli  a  deposit,  or 
dei)riving  him  of  any  rights  until  he  is  pai<l. 
Toledo,  A.  A.  &•  G.  T.  R.  Co.  v.  Ihinlap.  5 
.//;/.  &^  /Jit;.  R.  Cas.  378,  47  Mii  It.  456,  1 1 
X.  IV.  Re/i.'zyi. 

Under  Tex.  Rev.  St.  art.  4205,  providing 
that  railroad  companies  shall  (>nly  be  enti- 
tled to  enter  upon  |)ro])erty  condemned 
upon  payment  of  the  damages  awarded  and 
costs,  where  an  appeal  is  taken  from  the 
award  of  the  commissioners  to  the  county 
court  where  a  tri.il  v  no7't>  is  hati,  if  no  de- 
posit of  the  amount  of  award  is  madi;,  the 
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value  of  the  land  may  be  shown  at  the  trial 
in  court,  as  of  the  date  of  the  trial,  and  not 
as  of  the  date  of  the  hcarinfi;  before  the 
(•(inunissioners  ;  but  otherwise  if  the  amount 
of  the  award  haii  been  deposited.  Gulf,  C. 
i5-»  >■.  /•".  R.  Co.  V.  Lyons,  2  Ttx.  A  pp.  {Civ. 
Cis.)  133. 

:MK>.  Or<l«>r  to  pay  over  denosit— 
ApiM'iil. — Where  tin-  railroad  company 
has  deposited  the  amount  of  the  award  and 
Uiki'ii  possession  of  liie  lands  condemned, 
tiic  owner,  on  givinj;  the    requisite  bond, 

lay  withdraw  the  amount  S(5  de|)osited 
uiiliout  prejudice  to  an  appeal  from  the 
award.  Jl'tyir  \.  Mihi'uiikir  &•  L.  IV.  A'. 
Co.,  10  Aw.  6^  Ji/ij,'^.  /  Cas.  508,  57  Wis. 
329,  15/V.  ir.A\'P.4^i. 

The  Vermont  Central  R.  Co.  took  lanr' 
i'-  !Uirlinylon  under  their  charter,  to  which 
there  were  conllicting  claims,  and,  upon 
petition  to  the  chancellor,  under  the  provi- 
sions of  the  statute  of  1846  (Comp.  St.  196), 
were  order<Ml  to  deposit  in  the  Farmers' 
and  Mechanics'  Bank  the  amount  of  the 
1  ind  damaj^es.  as  appraised  by  the  commi.s- 
sioiiers,  subject  to  the  future  order  of  the 
chancellor;  and  iipo  petition  subsequently 
preferred  by  one  who  claimed  to  be  entitled 
to  the  money  so  deposited,  the  chancellor, 
upon  notice  given  to  the  company,  no  ad- 
verse claimants  of  the  fund  appearing, 
ordered  the  money  so  deposited  to  be  paid 
to  the  petitioner.  //<■/</,  that  the  statute 
contemplated  th.it  the  proceedings  before 
•!.c  chancellor,  in  reference  to  the  deposit 
of  the  money,  should  be  summary  and  final ; 
and  that,  upon  the  petition  being  preferred 
liy  the  claimant,  the  conipany  had  no  in- 
terest in  the  question,  ;md  could  not  appeal 
from  the  order  of  the  chancellor.  JIii.sii.ul/ 
V.  I'liiiwiit  C.  A".  (','.,  23  /v.  228. 

(i.   Payment  into  Court. 

307.  N«*«'«'sslly  of  paynHMit  to 
ownor  or  into  foiirt.  ,V  corporation 
cann<it  lake  possession  of  the  C(jn(lemned 
land  until  the  damages  as.sessed  have  been 
paid  to  the  owner  <ir  into  court  for  him. 
St.tti-  ix  >;■/.  V.  I.uhkc.  15  Mo.  Af>p.  152; 
ojlinni'if  on  ol/irr  i^roiiiu/s  in  85  Mo.  338. 

At  any  lime  within  twelve  months  after 
the  report  of  the  commissioners  has  been 
conl'irnied  and  ordeied  to  be  recorded,  the 
sum  so  ascertained,  with  legal  interest  theie- 


Chesapeake  &^  O.  R.  Co.  v.  Braiiford,  6    W. 
I'll.  220. 
308.  Coiistitiitioiiiility  of  statutes. 

— Private  property  cannot  be  permanently 
taken  for  public  use  witliout  compensation 
being  made  ;  but  a  statute  providing  for 
payment  into  court  of  an  amount  suflicient 
to  cover  the  damages  assessed,  peiiding 
further  legal  jiroceedings,  is  securing  the 
damages  so  as  to  meet  the  constitutional 
provision.  State  ex  ri-l.\.  Ralcer,  17  Avi,  iS» 
En};,  R.  Cas.  15,  20 1'/a.  C16. 

A  statute  allowing  an  entry  upon  the 
land  pending  appeal  from  the  assessment  of 
damages,  on  payment  to  tlie  clerk  of  the 
court  of  the  amount  of  the  damage  as- 
sessed for  the  benefit  of  the  landowner,  is 
valid,  such  payment  being  equivalent  to  a 
tender;  but  a  statute  directing  the  clerk  to 
hold  sucii  money  until  the  case  on  appeal 
is  determined  is  unconstitutional.  Con- 
sumers' Gas  Trust  Co.  v.  Harless,  131  J  mi. 
446,  29  A'.  E.  Rep.  1062. 

A  provision  of  the  constitution  and  of 
the  companv's  charter  proiiibiiing  the  tak- 
ing of  land  without  compensation  first  be- 
ing marie  lias  no  application  where  the 
person  whose  land  is  taken  refuses  to  ac- 
cept the  amount  of  damages  assessed ; 
and  therefore  a  jirovision  in  the  charter  that 
the  payment  of  the  amount  into  court,  in 
such  case,  shall  be  deemed  a  valid  payment, 
is  constitutional.     Cooper  v.  Cliester  R.  Co., 

19  A'./-  ^■■'/-  'W' 

The  act  of  congr'ss  of  July  4,  1884,  grant- 
ing the  Southern  Kansas  R.  Co.  a  right 
of  way  through  tl-.e  Indian  Territory,  au- 
thorized it  to  enter  upon  its  right  of  way 
after  it  had  pai<l  into  court  double  the 
amount  of  the  award  of  three  (iisintercsted 
commissioners.  //</(/,  that  adequate  pro- 
vision had  been  made  for  securing  to  the 
owners  of  the  land  taken  just  compensa- 
tion, since  the  constitution  does  not  require 
that  compensation  shall  be  actually  paid  in 
advance  of  the  occupancy  for  the  land 
taken.  Cherokee  \ation  v.  Southern  Kan. 
R.  Co.,  4.^  An/,  (fw  A'//;'-.  R.  Cas.  26.  135  t/, 
.s'.  641,  10  >'///.  Ct.  Rep.  965;  rerrrsinj;  33 
J'eif.  Rep.  900  -  yiroTKli  in  He  St.  Law- 
rence .S;  A.  R.  Co.,  49  N.  Y.  S,  R.  598,66 
Ilun  306,  21  X.  V.  Siqip.  131. 

.'toi>.  >V1h>ii  onli'i-i'd,  and  at  wliosn 
application.     Where    a    lailroad    is    lo- 
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in  fn^m  the  date  of  the  report  f.ntil  i>ay-  cateil  over  lands  embraced  within  a  Me.xi- 
ment,  may  he  paid  by  the  applicant  to  the  can  giant,  with  boundaries  so  dcsignateff 
persons    cniiiled    thereto,   or    into    court.      that  the  location  may  be  changed,  the  dam- 
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ages  assessed  should  be  paii'i  into  court  un- 
til the  title  is  scillod.  S,  n  Francisco  tS^ 
V:  J.  A'.  Co   V.  Malioiuy,  29  Cul.  1 12. 

To  secure  tlie  landenvner  in  his  constitu- 
tional rij^lil,  and  at  the  same  time  to  spare 
the  cntiipany  unnecessary  delay,  the  court 
will,  on  tiie  latter  payinij  the  landowner  so 
much  of  tlie  compensation  as  is  undis- 
jiuted,  and  the  costs  of  the  suit  in  this 
court,  and  paying  into  court  an  amount 
suiricient  to  cover  the  disputed  claim,  to 
the  end  that  the  landovv'ner  may  liave  the 
same  if  adjudged  by  the  court  of  hiw  to  be 
entitled  thereto,  permit  the  company  to 
take  posscssicjn  of  the  land.  Mcttlcr  v. 
Easton  &^  A.  R.  Co.,  25  N.J.  Eq.  214. 

Where  land  bound  by  liens  of  judg- 
ments and  mortgages  is  condemned  by  a 
railroad  company,  iiider  Pa.  Act  of  ['"cb.  19, 
1S49,  and  it  is  not  a'.leged  that  the  property 
bound  by  the  li<'iis  is  sufllcient  for  their 
payment,  the  damages  awarded  by  the  jury 
may  be  ordered  to  be  paid  into  court  un- 
der the  equity  powers  of  the  court,  for 
the  protection  of  all  parties  interested, 
upon  application  of  the  railroad  company 
alone,  without  joinder  of  tlie  lien  creditors. 
Philadelphia  &*  R.  A\  Co.  v.  Pennsylvania 
S.  V.  A\  Co.,  151  Pa.  SI.  569,  25  ^/l.  Pep. 
177. — Revikwing  Knoll  v.  New  York,  C.  & 
St.  L.  U.  Cn.,  121  Fa.  St.  467. 

400.  Ktteet  to  divest  title.  — Where 
a  company  appropriates  land  for  its  right  of 
way,  and  the  appraisers  award  damages  to 
the  owner  of  the  land,  from  which  award 
an  appeal  is  taken,  the  payment  to  the 
clerk  of  the  damages  awarded  will  operate 
only  as  a  license  to  the  company  to  take 
possession  of  the  land  ;  and  the  title  tliercto 
will  not  vest  in  the  company  until  it  has 
fully  paid  the  damages  finally  adjudged 
upon  the  final  detcrMiinaiioii  of  the  appeal. 
Teyre  llatite  Sr*  L.  R.  Co.  v.  Crawford,  27 
Am.  &r^  I'-Xj^.  R-  C'ls.  369,  100  /;/(/.  550. 

Payment  into  court  of  the  amount  as- 
sessed by  the  first  commissioners  does  not 
divest  the  title,  for  the  lan'iowner  may  ob- 
ject to  the  first  repurt  and  obtain  a  rehear- 
ing; aiul  if  his  exceptions  are  allowed  his 
right  to  th.it  money  is  gone  and  the  status 
of  the  parties  will  then  be  referred  to  the 
result  of  the  second  assessment.  Green  v. 
Missouri  Rac.  R.  Co.,  82  ^fo.  653.  — DisriN- 
GUisnKl)  IN  Nevada  &  M'.  K.  Co.  v.  De 
Lissa,  103  Mo.  125. 

401. f(»  ;:iv«'   rlglit  of  entry  t«» 


eoinpaiiy.*— Under  the  law  of  Alabama 
parties  desiring  to  take  land  under  eminent 
domain  proceedings,  can  only  enter  upon 
the  land  pending  an  appeal  by  paying  into 
court  the  amount  found  as  compensation 
by  the  jury  in  the  trial  court.  On  appeal 
to  the  U.  S.  supreme  court  of  a  proceeding 
to  take  the  lands  of  a  railroad  for  telegraph 
purposes,  that  court  has  no  power  to  allow 
an  entry  pending  the  appeal  on  other  terms. 
East  Tenn.,  V.  &•  G.  R.  Co.  v.  Soitthern 
Tel.  Co.,  \\2  U.  .S".  306,  5  Sup.  CI.  Rep.  16.S. 

liy  provisions  of  Cal.  Act  of  May  20,  iSGi, 
amended  April  27,  18G3,  the  legislature  in- 
tended that  compensation  f(jr  property  con- 
demned by  a  railroad  shall  be  actually 
made  before  title  vests  in  the  company,  but 
that  the  company  may  proceed  with  the 
survey  and  construction  of  the  road  upon 
payment  into  court  of  a  sum  sullkieni  to 
pay  tlie  damages  when  ;'si  sscd  (Rhodes, 
J.,  dissenting.)  Eox  \.  li',s/er'c  Pac.  R.  Co., 
31  Cal.  538. — OU(jriN(;  Cusliman  ?'.  Smith, 
34  Me.  247.  Rkvikwing  Raleigh  &  G.  R. 
Co.  V.  Davis,  2  Dev.  &  II.  (N.  Car.)  451; 
Bloodgood  71.  Mohawk  «S  II.  R.  Co..  14 
Wend.  (N.  Y.)  51.  Rkvikwing  and  ms- 
TINGUISHING  Colton  7>.  Rossi,  9  Cal.  595; 
McCauley  v.  V>  cl'er,  12  Cal.  500;  Hensley 
V.  Mountain  Lake  Water  Co.,  13  Cal.  306; 
Johnson  r/.  Alameda  County,  14  Cal.  106; 
Gilmer  i>.  Lime  Point,  18  Cal.  229;  San 
Franci.sco  &  S.  J.  R.  Co.  ?'.  Mahoncy,  29 
Cal.  112. 

In  proceedings  instituted  by  a  railroad 
company  to  obtain  the  condemnation  of 
private  property,  the  court,  on  confirming 
tlie  report  of  the  commissioners,  ordered 
the  plaintitT  to  deposit  the  compensation 
assessed  forthwith  with  the  clerk  of  the 
court  to  the  credit  and  on  account  of  the 
defendant.  The  clerk  tendered  the  money 
to  the  attorney  of  the  defendant  and  he  re- 
fused to  riToivf  it.  /A'.'.y,  tint  the  com i):uiy 
was  justified  in  entering  upon  and  taking 
possession  of  the  land  condemned.  E:'<rns 
V.  Haefner,  29  .Mo.  141. 

Section  21,  article  II.  of  the  Mo.  consti- 
tution is  complied  with  both  in  letter  and 
the  ordinary  ituport  of  its  terms  when  the 
money  is  "  paid  into  court,"  notwithstand- 
ing that  e.\iei)tions  are  filed,  and  possession 
taktm   of   the    land.     That   section    of    tlie 

*  Rinht  of  company  to  enter  upon  lanil  by 
p:\yini;  (Inmate  into  court,  sec  57  Am.  &  F.NO. 
R.  Cas.  (105,  obslr. 
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constitutiur.  only  guarantees  to  the  land- 
owner "just  compcnsaliony  and  no  more, 
and  '".as  never  intended  to  countenance 
arbi'.raty  assessments  and  exorbitiint  exac- 
tions. St.  Louis  &•  S.  /•'.  /i'.  Co.  v.  Evans 
iC~  //.  Fill-  />'//(■/•  Co.,  22  Am.  iJr'  Et{i,^,  A'. 
Cos.  517.  Sj  .!/>'.  307- 

Wlien,  after  projjer  proccedin};s  under 
article  5  of  \Vaj;ii.  Mo.  St.  paye  3:16,  to  con- 
demn private  property  for  railroad  pur- 
jioscs,  the  assessed  value  of  the  iantl  con- 
demned lias  been  ;,.iid  to  the  clerk  of  the 
court,  the  agents  and  servants  of  the  corpo- 
ration may  enter  upon  the  land  and  ccjii- 
sirucl  the  road  without  jjeing  guilty  of  a 
violation  of  section  26,  i)age  495  of  Wagn. 
St.  S/off  V.  /)/t/.-so/i,  3  iI/(».  --//*/.  464. — 
(JioTl.Nd  Clark  7/.  Hannibal  &  St.  J.  K.Co., 
3()  Mo.  202  ;  He'.kmaii  v,  Saratoga  &  S.  R. 
Co.,  3  I'aigc  (X.  V.)  45. 

In  an  action  ai;ainsi  the  agents  and  ser- 
vants of  such  corporation,  under  section  26, 
page  495  of  Wagner's  Statutes,  it  is  error 
f(,i  the  court  to  exclude  the  record  of  the 
proceedings  to  condeenn  offered  in  evidence 
by  defendants.  S/a/^  v.  Dickson,  3  Mo. 
Apf).  464. 

402.  liUiKlowiicr's  i-if^lit  to  money 
imid  into  coiirt. — The  landowner  has  the 
right  to  witlidraw  and  use,  pending  the 
proceeding  for  reassessment  of  damages, 
the  amount  of  the  award  of  commissioners 
paid  into  court.  St.  Louis,  O.  //.  (5m  C.  A". 
Co.  V.  Lmvler,  113  Mo.  458,  20  .S".  W.  Kep. 

Where  the  damages  assessed  by  the  ap- 
praisers is  paid  into  court  and  the  land- 
owner recovers  furtiier  damages  by  suit, 
V  li  excess  of  damages  is  also  paid  into 
ct  it  by  the  company,  who  appeal  from 
tile  judgment  rendered  in  the  suit,  and 
enter  upon  and  occupy  the  land  to  the  ex- 
ci\ision  of  the  owner,  the  latter  is  entitled, 
upon  proper  demand,  to  the  money  so  paid 
by  the  com|)any  to  the  clerk,  and  may  sue 
the  clerk  therefor  and  the  sureties  on  his 
l).>n(i  upon  his  refusal  to  pay  it  over,  not- 
wiilistiuiding  the  fact  that  the  company 
notiiicd  the  clerk  not  tf)  pay  over  the  money 
In  such  landowner.  Mivt'r  v.  Slate  ix  rr/., 
'-5  /""'•  335.  25  .\'.  A",  /w/.  351.  .SV.  Louis, 
A'.  <jM  A'.  //'.  A'.  Co.  V.  C/ork,  57  .,-/;//.  &^ 
l'.iiit,r.  A\  Cits.  595,  1 19  Afo.  357,  24  S.  ir.  AV/. 
'v. 

Where  the  damages  awarded  by  the  com- 
missioners have  been  paid  into  court,  sul)- 
jcct  to  tlic  demand  of  tiic  deiendants,  the 


defendants  are  entitled  to  what  the  money 
may  have  earned  when  loaned  by  the  court, 
but  not  to  interest  on  the  amount  assessed 
by  the  jury.  St.  Louis,  A',  ii^  X.  W.  A\  Co. 
V.  Clark,  57  Am.  &*  Kn^.  A'.  Cas.  542,  121 
Mo.  169,  25  .s".   ;/'.  A\/>.  192. 

Whenever  the  company  is  entitled  to  the 
land  condemned  its  former  owner  is  etpially 
entitled  to  the  damages  assessed.  The 
right  to  the  money  accrues  eo  instanii  \s\\.\\ 
the  right  to  lake  the  laiul ;  and  where  the 
nuney  is  deposited  in  court,  it  belongs 
to  the  former  owner  as  soon  as  the  land 
bec(jmes  the  |)r(j|)erty  of  the  company. 
State  ex  re!,  v.  Luhke,  15  .Mo.  App.  152. 

An  injuiu:tion  to  restrain  the  clerk  from 
paying  the  assessed  fund  to  the  landowner 
will  not  lie  after  the  corporation  has  taken 
possession  of  the  condemned  property. 
State  ex  rel.  v.  Luhke,  15  .lA'.  App.  152; 
affirmed  in  85  .Mo.  338. 

A  corporation  having  (laid  the  amount  of 
the  award  into  court,  cannot  claim  that 
it  was  paid  in  as  a  pledge  or  as  a  security 
and  not  as  an  absolute  payment.  State  ex 
rel.  V.  Lubke,  15  Mo.  .Ipp.  152. 

The  amount  of  an  award  upon  the  taking 
of  land  belonging  to  several  heirs  was  jjaid 
into  court  by  the  railroad  company.  With 
the  assent  of  such  heirs  the  administrator 
of  their  ancestor  gave  the  bond  re<piired  by 
section  1850,  Wis.  Rev.  St.,  aiul  withdrew  the 
money  so  deposited.  Held,  that  the  ad- 
ministrator was  thereafter  estcjpped  to  deny 
that  lie  was  a  party  to  the  proceeding,  and 
the  amount  of  the  award  having  been 
diminished  by  the  veidict  on  an  appeal  by 
the  company,  there  was  no  error  in  render- 
ing judgment  against  him  for  such  diminu- 
tion. Watson  V.  Milwaukee  <S-  M.  A'.  Co., 
10  .////.  &^  A■;/^^  A'.  Cas.  168,  57  IVis.  332, 
15  A'.  U:  A'</.'468. 

In  such  a  case  the  railroad  company  in 
entitled,  also,  to  recover  interest  upon  tlu 
amount  by  which  the  awaid  is  decreased, 
from  the  daii'  of  the  wiiiidrawal  of  the  de- 
posit. IWitson  V.  iMikoaukee  &-  M.  R.  Co., 
10  ./;//.  &^  Ent;.  A".  Cas.  168,  57  Wis.  332, 
15  .\'.  ;/'.  Rep.  46S. 

40:J.   distrilMitioii — When    the 

amount  awarded  to  be  paid  by  a  railroad 
company,  under  the  act  of  inc(jrporation, 
for  land  t.ikcn  or  damages  done  by  them, 
is  directed  by  the  statute  to  be  paid  into 
the  court  of  chancery  for  the  use  of  the 
owner  or  owners  of  the  land,  no  notice  to 
the  company  is  necess;!r;'  of  an  .15. plication 
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by  tlic  owners  for  an  arder  upon  the  clerk 
to  pay  over  the  nioiity  so  deposited.  /£x 
pattc  Van  I' or  si,  2  N.J.  Kq.  292. 

An  order  to  pay  over  the  money  so  de- 
posited will  not  be  made  witlioiit  a  refer- 
ence to  a  master  to  ascertain  the  rights  of 
tlie  applicants.  A'.f  parte  Van  Vorst,  2  A', 
y.  /-:</.  292. 

Where  land  has  been  condemned  under 
ti»e  piovisioiis  of  tiie  Erie  railroad  charter, 
and  the  money  paid  into  court,  the  money, 
as  between  tiiose  having  an  interest  in  the 
land,  represents  the  whole  fee  simple,  and 
siiould  be  disposed  of  among  them  as  nearly 
as  i)ossiii!e  as  if  it  were  the  land  itself. 
Ju's.i  V.  ^li/ains,  28  A',  y.  L.  160. 

Where  an  award  of  damages  was  paid 
into  court  upon  the  application  of  a  mort- 
gagee of  such  lands— //£■/</,  that  it  might, 
on  proper  amendment  of  the  proceedings,  be 
equitably  flistributed  by  the  court  so  as  to 
protect  such  mortg.'gee  and  the  railroad 
company  also,  althougli  such  award  was 
made  prior  to  the  passage  of  the  act  of  1877 
(I'ampii.  L.  N.  J.  1877,  p.  137),  expressly  au- 
tliorizing  the  distribution  of  funds  in  such 
cases.  I'lattv.  liright,  zgN.J.  Eq.  128,  19 
Am.  Ry.  Rep.  95. 

e.  Giving  Dond. 

404.  Nerrsslty  ol'paymont  or  bond. 

— Where  a  charter  provides  that  a  company 
shall  give  security  for  the  damages  that  may 
be  assessed  for  land  taken,  no  title  to  the 
land  vests  in  the  company  until  such  secu- 
rity is  given.  Carr  v.  Gi-or^ia  A".  o«  li.  Co., 
I  C,a.  524. — Ai'i'RoviNO  liloodgood  v.  Mo- 
iiawU  it  H.  R.  K.  Co.,  iS  Wend.  (N.  Y.)  9. 

Under  the  Minnesota  statute  a  railroad 
Cfunpany  is  only  authori/ed  to  take  jjosses- 
sion  of  lands  condemned  after  the  damages 
art-  assessed  and  paid  ;  or  in  c.isc  of  an  ap- 
peal, upf)n  giving  a  i)ond  conditionod  for  the 
payment  of  sucii  damages  as  siiall  finaliv 
be  grant(M!.  Xorllwrn  J'ac.  A'.  Co.  v.  .SV. 
/'an/.  .]/.  &•  .]/.  A'.  Co.,  I  Am.  6-  A'«^r. 
A".  Cas.  12,  I  .\f<Crary(ir,  s.)  302.  3  /■,',/. 
A'<p.  702.— (J I  or  1:1 )  IN  I'.ayne  t.  Kansas  ,S: 
A.  V.  K.  Co.,  47  .\in.  &  ling.  R,  Cas.  228, 
46  Ted.  Rep.  546. 

'I'he  statutorv  provision  for  r-ecnrity  for 
the  pavinrnt  of  X.\u-  damages  which  may  be 
awarded  on  appeal,  may  be  waiveii  bv  the 
landowner.  Su(  h  waiver,  altiiough  it  de- 
prives the  landowner  of  tlic  riglit  to  (hs- 
•Missess   the   railroad   or   interfere  with  its 


operation,  does  not  deprive  him  of  the  right 
to  recover  damages  by  an  appropriate 
remedy.  Manihesler  &>  A'.  A'.  Co.  v.  Kcene, 
62  N.  H.  Si.  — Quo  11 NU  Mc.Vulay  z'.  West- 
ern Vt.  R.  Co.,  33  Vt.  311. 

Where  right  of  way  commissioners  file 
their  report,  awarding  damages  to  the 
owner  of  the  lands  api)ro[)riated,  and  the 
owner  appeals  from  said  award  to  the  dis- 
trict court,  and  the  company  enters  up<jn 
the  land  and  grades  its  roadbed  before  giv- 
ing a  bond  to  secure  such  judgment  as  may 
be  obtained  aga'nst  it  on  sucii  appeal,  but 
afterward,  on  the  trial  of  the  question  on 
such  appeal,  tenders  the  owner  a  judgment, 
which  tender  is  accepted,  and  judgment 
entered,  and  the  company  pays  said  judg- 
ment to  tlie  owner,  which  is  received  by 
him,  such  payment  is  a  full  satisfaction  for 
all  damages  growing  out  of  the  entry  upon 
said  land  for  grading  purposes,  notwith- 
standing such  entry  was  made  before  the 
bond  to  secure  the  judgment  on  the  a|)peal 
was  given.  Fits}:;irald  v.  Chicago,  K.  <S-» 
\V.  R.  Co.,  48  Kan.  537,  29  Pac.  Rep.  703. 

405.  Coiistitiitioiiality  ol' Ntiitiitvs 
allowiiiK  niiii^  of  buiuls.— >  statutory 
provision  allowing  the  company  to  give 
bond  with  sureties  for  the  damages  that 
may  be  awarded  against  tiie  company  for 
private  property  taken  is  in  conflict  with 
that  provision  of  the  state  constitution 
which  provides  that  private  pro|)erty  shall 
not  be  taken  for  public  u.se  without  just 
compens-ition.  Giving  a  bond  for  the  dam- 
ages is  not  "just  compensation."  Vilhac 
v.  Stockton  &^  /.  R.  Co.,  53  Ca/.  208.  Cot- 
tni^rf,„i  s.  R.  Transfer  A".  Co.  v.  Picl,  33  Am. 
&•  Eny;.  R.  Cas.  207,  87  A'y.  2(^7,  8  .V.  U'.  Rep. 
449.— AlMM.ViNc;  Arnold  v.  Covington  &  C. 
Bridge  Co.,  1  Duv.  (Ky.)  372.— Foi.i.oWF.n 
IN  Asher  v.  Louisvdie  Si  N.  R.  Co.,  87  Ky. 
391,  8  S.  W.  Rep.  854.— ^/,v//<-/  v.  Louhvillc 
»S-  X.  R.  Co.,  87  AV.  391,  8  .V.  \V.  Rep.  854. 
—  FoM.owiNi;  Covington  S.  R.  Transfer 
R.  Co.  ,-.  I'iel,  «7  Ky.  2r,7. 

The  bond,  on  filing  which  a  company 
may,  iiMd(;r  section  23,  eh.  34,  Minn. Gen.  St., 
go  on  with  the  construction  of  its  railroad, 
secures  the  owner  his  compensation  within 
the  meaning  of  the  (■  ustiiui  lon.il  provision 
that  private  properly  shall  not  be  taken  for 
public  use  without  (hie  compensaiion. 
Wefr  V.  St.  Paul,  S.  &^  T.  I'.  R.  i ,..,  18 
il//////.  155  ((/'//.  130). 

400.  l*ro4>(>fiiir(>— lOU'rct  of  yivinfj 
boiul,  jfC'iieruUy.— Where   the  comjiany 
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luis  gone  into  posscssiun  of  llic  laiitl  in  goud 
(iiitli,  under  u  title  that  proved  defective, 
not  intending  to  commit  a  trespass,  it  will 
he  allowed  to  remain  in  jjosaession  upon  its 
giving  proper  security,  under  N.  Y.  Code,  § 
3379.  ///  ;v  S/.  Lawrctuf  &*  yl.  A'.  Co.,  49 
.\'.   1'.  5.  A*.  59S,  b6J/u/i  306,  21  A',  v.  Sitpp. 

'3'- 

The  offer  of  a  bond  by  a  railroad  corn- 
puny  is  an  assertion  by  one  of  the  parties 
iluii  they  cannot  agree  upon  the  ilamages 
caused  to  the  property  of  the  huidowner; 
and  the  action  of  the  court,  approving  the 
sureties  and  directing  the  bond  to  bellied, 
involves  an  adjudication  that  everything 
has  been  done  to  entitle  the  company  to 
have  the  bond  filed.  Wadhains  v.  Lacka- 
ivMrna  &*  />'.  A'.  Co.,  ^2  Pa.  SI.  303. — Dis- 
Ti.NdLisHKi)  IM  Pennsylvania  S.  V.  R.  Co. 
V.  Ziemer,  124  Pa.  St.  560.  Rkvieweii  in 
He  Philadelphia,  VV.  &  H.  R.  Co.,  7  Phila. 
(Pa.)  461. 

A  company,  unable  to  agree  with  the 
owner  of  lands  for  right  of  way,  gave  a  bond 
and  look  possession  for  railroad  purposes. 
Subsequently  the  railroad  and  property 
were  sold  under  proceedings  of  foreclosure 
upon  a  mortgage.  Helii,  in  a  proceeding 
by  scire  facias  against  the  purchasers  to 
comi)el  the  payment  of  land  (Uuuages,  that 
the  purchaser  took  a  clear  title  and  that  the 
owner  of  the  land  was  thrown  back  upon 
the  bfjiul  for  his  damages.  Fries  v.  South- 
ern Pa.  K.  «5m  M.  Co.,  85  Pa.  St.  73,  18 
A»i.  A'r.  A'e/>.  375.  -Disi  incuishinc;  W<^st- 
ern  Pa.  R.  Co.  7>.  Johnston,  59  Pa.  St.  291. 
—  FoM.owEU  IN  HofTmans  Appeal,  118  Pa. 
St.  512. 

Neither  the  Pa.  Act  of  April  13,  1846  (P. 
L.  320),  nor  the  Act  of  March  7,  1869  (P.  L. 
12),  auihoriz'is  the  I'ennsylvania  R.  Co., 
upon  the  approval  and  filing  of  their  bond 
to  a  lessor,  to  enter  ujion  land  in  the  posses- 
sion of  the  lessee.  Pennsylvania  A'.  Co.  v. 
A7;i',  107  /',/.  .S/.  166. 

The  adiMpiacv  of  tlie  security  offered  in 
each  case  will  l)e  snhinittid  to  the  court, 
and  a  w.irrant  of  attorney  will  not  be  re- 
(juirei!  unless  good  reason  should  e.xist  for 
it;  and  whether  any  securities  aie  re(piired 
under  the  Pa.  Act  of  iiS6(),  qmrre.  In  re 
Pluladiipitia,  ir.  6-  yy.  a-.  Co..  7  J'//i/a. 
(/'.'.)  461. 

The  proper  form  of  proceeding  is  for  the 
railroad  loinpanyto  file  a  petition  setting 
out  the  necessary  facts.  ///  re  I'liiladelpliia, 
W.  <S-  />•.  R.  Co.,  7  Phiia.  (J'a.)    61. 


407.    SiiHIc'ioiu'y  of  the  ImhuI.— A 

landowner  was  awarded  §1 1,954  damages, 
and  instead  of  paying  money  the  company 
elected  to  give  bond,  under  Cal.  Code  Civ. 
Pro.  §  1 25 1,  wliich  enacted  that  the  bond 
should  be  with  approved  snrelies  and  in 
douljle  the  amount  ol  the  damages  assessed  ; 
but  the  bond  was  signed  by  four  sureties  in 
the  sum  of  S6000  each,  //e/i/,  that  the  bond 
was  not  double  the  amount  of  the  damages 
assessed,  and  was  therefore  insullkient. 
California  Southern  K.  Co.  v.  Southern  Pac. 
R.  ti'.,  65  Cal.  293,  4  Pac.  Rep.  12.— Fol- 
lowed IN  California  Southern  R.  Co.  v. 
Southern  l\ic.  R,  Co.,  65  Cal.  409. 

40«.  Delivery,  or  lllliitr.— The  bond 
under  the  ch.o  ter  of  tlie  Delaware  &  Hud- 
son Canal  Co.,  given  to  the  landowner  for 
the  payment  of  damages  to  be  assessed, 
being  recpiired  to  be  tiled  with  the  county 
clerk,  the  county  clerk's  office  is  the  proper 
depository,  and  the  clerk's  acceptance  of  the 
bond  must,  under  the  statute,  be  regarded 
as  the  acceptance  of  the  party ;  although  a 
delivery  to  the  party  would  be  good.  Sei- 
dell v.  Delaware  &•  H.  Canal  Co.,  29  A'.   )'. 

634. 
4Uf>.  Wlint  covered  by  tlie  bond.— 

A  bond,  filed  by  a  railroad  company  when 
locating  its  road,  is  a  security  for  all  dam- 
ages that  may  occur  from  the  construction 
also;  both  are  but  one  injury,  and  a  bond 
filed  for  one  is  therefore  a  security  for  all. 
IVadhams  v,  Lackawanna  &*  li.  R.  Co.,  43 
Pa.  St.  303. 

4 10.  Who  liable.— Where  a  company 
enters  upon  lands  for  a  right  of  way,  and 
gives  bond  for  damages,  and  subsequently 
its  property  and  franchises  pass  to  other 
parties  who  abandon  the  right  of  way,  the 
first  com[)any  will  not  be  liable  for  a  judg- 
ment on  the  bond  for  the  damages,  obtained 
without  notice  to  its  successors,  /'otter  v. 
Pittslnirj^h   Southern   R.    Co.,    {Pa.)    2   Atl. 

J^'-P-  75- 
41  1.  Kespeetlve  rlg:litsof  oldiKOPS. 

— A  railroad  company  gave  a  bond  to 
several  owners  f)f  different  ti.icts  of  land 
over  which  it  was  condemning  a  right  of 
way.  in  which  the  company  acknowledged 
itself  jointly  and  seveially  bound  to  the 
different  landowners,  "according  to  their 
relative  and  respective  several  interests," 
conditioned  for  the  payment  of  such  dam- 
ages as  might  be  assessed  to  the  land- 
owners "  relatively  and  respectively."  Held, 
that   the  obligation  was  several,  and  each 
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landowner  could  recover  only  liis  'relative 
and  rcsijcclivc  "  sliarc  (jf  tlie  penalty  of  the 
bond.  S/.  /.ou/s.  A.  &^  /i'.  /.  A'.  Co.  v. 
L'i'u//iis.  33  ///.  1 89. 

W'licrc  ouc  of  the  oblifjees  in  such  bond 
sues  to  recover  liis  share  of  the  penalty,  the 
dei'l.iration  should  set  out  the  Interest  of 
tlie  other  oblii^ecs,  so  that  his  own  interest 
can  l)e  dt-terniined.  .S'/.  Louis,  A.  Sr*  R,  I. 
K.  Lo.  V.  Coultas,  33  ///.  1 89. 

/.  Ki};ht  to  f'2nter  Ikforc  Making  Com- 
pensation. 

412.  <iuiivral  rule  forbidding  en- 
try until  coniiH'nssitioii  paid  or 
s«MMinMl.* — Hefore  a  {:oin|);iny  can  be  au- 
thorized to  enter  upon  land  for  the  con- 
struction of  their  road,  without  the  cf)n- 
sent  of  the  owner,  there  must  be  an  assess- 
ment of  the  damages,  and  a  payment  or  a 
tender  of  payment,  or  security  fj;iven  for  the 
daniages  so  assessed  ;  and  any  entry  before 
tills  is  done  is  a  trespass,  for  which  the 
company  may  be  sued  at  law,  Memphis  &» 
C.  A'.  Co.  V.  J'tty/if,  37  A/ixs.  700.  Ilenyy  v. 
Diibuqiie  Ks^  I'.  R.  Co.,  10  hma  540.  Wixl- 
tlur  V.  Waritrr.  25  Mo.  277. — QuoTKl)  IN 
Lake  Erie  &  \V.  R.  Co.  v.  Kinsey,  14  Am.  & 
Enp.  K.  Cas.  309,  87  Ind.  514;  Holiaday 
V.  I'atterson,  5  Orcg.  177.  Kkviewed  in 
I'rovolt  V.  Chicago,  W.  I.  &  F.  R.  Co.,  57 
Mo.  256;  Oregonian  R.  Co.  v.  Hill,  9  Oreg. 
377. — liradliy  v.  Missouri  J'ac.  R.  Co.,  30 
.////.  &•  Eiijr.  A'.  Cas.  yjg,  91  Mo.  493,  4  S. 
IV.  Rt'p.  427.  Uinchman  v.  Paterson  Horse 
R.  Co.,  17  N. y.  Eq.  75.— Ai'i'KOViNO  I^res- 
bvteriari  Soc.  v.  Auburn  iSr  R.  R.  Co.,  3  Hill 
(N.  Y.)  567  ;  Mahon  v.  New  York  C.  R.  Co., 

24  N.  Y.  658;  Wager  7'.  Troy  Union  R.  Co., 

25  N.  Y.  526.  (JuoriNc;  Williams  v.  New 
Vork  C.  R.  Co.ri6  N.  Y.  in. 

'ilie  constitutional  provision  that  private 
property  is  not  to  be  taken  for  public  pur- 
poses without  just  and  adccpiate  compensa- 
tion being  first  paid  is  too  phiiii  to  l)e  mi.s- 
understood,  and  is  not  to  be  violated  or 
cvadefi  by  the  legislature  or  the  courts. 
Oliver  V.  Union  Point  &^  \V.  P.  R.  Co.,  39 
Am.  &^  En;.;.  R.  Cas.  107,  83  Ga.  257,  9  .S'.  E. 
Rrp.  1086. 

Under  N.  Y.  Act  of  1851,  ch.  19,  ?4,  pro- 
viding for  compensation  to  turnpike  or 
plank  road  companies  where  their  roads 
siiall  be  occupied  or  crossed  by  a  railroad, 


•Compensatiiin  as  prerequisite  to  entry,  sec 
'.otcs,  I  Am.  &  Enc.  R.  Cas.  0;  17  /</.  25. 


the  damages  must  be  ascertained  and  paid 
beffjre  the  railroad  comi)anycan  enter  upon 
such  turnpike  or  plank  road.  Jamaica  &^ 
li.  Plankroad  Co.  v.  Xtiv  Vorh  di-  M.  />'.  R. 
Co.,2<i  J/iin(X.  v.)  585.— I'oi.i.owiNi;  IClli- 
cottville  iSr  G.  V.  I^lank  Road  Co.  v.  Hullalo 
&  I'.  K.  Co.,  20  liarb.  644;  Murdock  7'. 
I'rospect  I'ark  iS:  C.  I.  R.  Co.,  7^^  N.  Y.  579. 

Undertherightof  eminentdnniain,  |)rivate 
property  may  be  taken  for  public  use  before 
compensation  made,  but  in  such  case  only 
after  certain  provision  therefor.  W'lu'lc  v. 
Naslivillf  <S^  .\.  II'.  R.  Co.,  7  //risi:  (Venn.) 
518.— Rkconcm-KD  in  I'arker?'.  KastTcnn., 
V.  &  G.  R.Co.,  13  Lea  (Tenn.)  (>(>(). 

4i:<.  S<'<»peand  extent  oft  lie  rule.* 
— Hefore  a  railroad  company  can  take  land 
for  its  roadbed,  without  the  consent  of  the 
owner,  it  nuist  make  compensation,  and  the 
owner  of  the  land  is  not  deprived  of  his 
right  to  compensation  by  permitting  the 
railroad  company  to  enter  uixlcr  a  promise 
that  compensation  should  thereafter  be  as- 
sessed and  paid.  Evans7iillc,  If.  &*  A'.  R. 
Co.  v.  Crady,  6  Hush  (Ky.)  144. 

A  decision  of  the  supreme  court  securing 
advantages  to  a  corporation  in  giving  it  a 
temporary  use  of  land,  and  withholding 
from  the  owner  payment  therefor  until  the 
termination  of  litigation  in  respect  thereto, 
cannot  be  considered  as  a  rule  of  property 
or  of  right  binding  upon  the  courts  within 
the  rule  of  stare  decisis.  (Sherwood,  J., 
dissenting.)  St.  Louis,  A'.  &*  A'.  W.  R.  Co. 
V.  Clark,  57  Am.  &•  En^.  R.  Cas.  595,  119 
Afo.  357,  24  5.  IV.  Rep.  157. 

A  railroad  corporation  organized  under 
the  N.  J.  general  railroad  law  caiinot  law- 
fully enter  upon  any  land  in  which  there 
are  successive  estates,  for  tlie  purpose  f)f 
constructing  its  road  with  the  consent  of 
the  owners,  until  it  has  first  made  comjien- 
sation  to  the  owners  of  both  the  present 
and  future  estates  therein.  Pratt  v.  AV'.sv- 
land  R.  Co..  51  y/w/.  &^  Eni,'-.  R.  Cas.  632, 
50  A'./.  Eq.  150.  2\  All.  Rep.  1027.— Foi.- 
I.owixc.  Ross7A  Elizabeth-Town  &  S.  R.  Co., 
2  N.  J.  Etp  422. 

414.  •Inrisdietions  wliere  the  rule 
is  not  applietl.— The  Illinois  and  Ne- 
braska constitutions  do  not  rctpiire  tiu't 
compensation  shall  be  made  for  property 
taken  for  a  public  use  before  entrv  thereon  ; 
and  if  it  is  paid  when  demanded  by  suit  or 

*  Prepayment  as  a  recinisite  to  condemnation 
where  there  is  no  statutory  provision,  sec  note, 
20  A.M.  &  Enc;.  R.  Cas.  37. 
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otherwise,  the  statute  imt  requiring  it  to  be 
paid  in  advance,  the  parlies  eiitcrinj^  ii|)()ii 
tlie  right  of  way  will  not  he  trcs|)assers  a/> 
initio.  Johnson  v.  Joliet  &»  (J.  A'.  Co.,  23 
///.  loz.  —  Fol.l.owi'.i)  IN  Towiisend  v.  Chi- 
cago iV  A.  k.  Co., 91  111.  545.— C///<;//it  Horse 
J\.  Co.  V.  Cable  Tram- Way  Ci>.,  32  Juui.  J\f/>. 

7-7. 

Ihe  damages  of  a  landowner  need  not  be 
I'lrst  a^'Sl.•sse(l  or  lenilcred,  where  the  statute 
j'lovides  a  reasonably  convenient  (jppor- 
iimiiy  to  i)i)tain  compensation  for  the  injury. 
J,J\-i-soiivilli\  M.  &^  I.  R.  Co.  V.  /hiui;/ier/y, 
40  ///(/.  }}.     Penn  .Mill.  L.  Iiis.  Co.  v.  Ileiss, 

141  III-  35. 3"  ^'.I■:.R<■p■  I3«. 

In  Maine  a  railroad  cor|)orati()n,  as  soon 
as  its  track  has  been  located,  may  take  ini- 
nicdiale  possession.  JJavis  v.  A'l/ssi'll,  47 
J/,'.  443. 

It  was  not  the  intention  of  the  N.  11.  legis- 
lature which  enacted  tiie  general  statutes 
that  the  assessment  of  damages,  and  the  ten- 
der provided  ff)r  in  ch.  132,  should  precede 
the  entry  upon  and  injury  to  lands  therein 
authorized.     (.>rr  v.  Oiti»il>y,   54  A'.  //.   590. 

In  Pennsylvania,  after  the  report  of  view- 
ers and  (luring  the  pendency  of  the  ap- 
peal, tlie  company  has  a  qualilled  right  to 
enter  upon  and  use  the  land  in  the  mean 
while,  and  until  the  final  result;  but  uidess 
it  pays  the  amount  found  by  the  verdict 
and  judgment,  tiic  owner  may  recover  the 
land  in  ejectment.  Lereri/i^'-  v.  Pliiladel- 
phia,  G.  <S-  A".  K.  Co.,  8  I  falls  6^  .V.  (Pa.) 

459- 

415.  l»ow<'r  «»f  tli«  l«*Kis'5>*"'*«  to 
iiiitlioi-iKc  oiitry   bct'oro   iiayiiioiit.— 

In  the  absence  of  a  distinct  provision  of 
the  constitution  requiring  payment  to  pre- 
cede the  appropriation,  the  legislature  may 
authorize  a  railroad  comi)any  to  enter  upon 
limd  required  for  a  right  of  way  befoie  the 
assessment  and  payment  of  compensatioti, 
if  there  is  an  adequate  remedy  for  the  land- 
owner in  existence  at  the  time  of  the;  entry. 
Cairo  iS'-»  /•'.  A'.  Co.  v.  Turner,  31  Ark.  494. 
Fox  v.  W'fslern  Par.  R.  Co.,  31  Cat.  538. 
Rot  turn  V.  .SV.  Louis,  ().  II.  Sr'  C.  R.  Co.,  1 13 
.'A'.  132,  20  .V,  V.  AV/.  892.  Ralei^^li  &^  G. 
A'.  ( ■,'.  v.  Ihn'is.  2  Dill.  $f*  n.  (,V.  Car.)  451.— 
<!i(Mi,i)  IN  S'.aton  V.  Norfolk  &  C.  R.  Co., 
MI  N.  Car.  278. 

Tiic  provi;  foe  <jf  Maine  constitution  de- 
claring that  private  property  shall  not  be 
taken  for  public  use  without  just  compen- 
sation does  not  [)rolMbit  the  legislature 
fiom  authorizing  a  temporary,  exclusive  oc- 


cupation of  hind,  though  such  occupation 
be  more  or  less  injurious  to  tlic  owner;  but 
such  temporary 'jccupaiiuii  will  become  un- 
lawful unless  the  company  a((|uires,  within 
a  reasonable  time,  the  title  to,  or  an  e.ise- 
meiit  in,  the  land.  iXidiols  v.  .^oniersft  &• 
K.  R.  Co.,  43  Mi\  356.  -Rkvii  \viN(i  Cusii- 
inan  v.  Sniiiii,  34  Me.  247.  UuorKU  in 
Collin  7'.  Rich,  45  Me.  507. 

If  in  such  case  the  cotnpany  neglects  to 
proceed  to  obtain  title,  for  un  unreasonable 
time  after  entering  upon  the  land,  then  its 
acts  become  unlawful,  and  an  action  maybe 
mainlain"d  therefor,  and  the  company  will 
be  regarded  as  a  tres|)asser  from  the  begin- 
ning, and  (lamages  may  l)e  recovered  for 
such  acts  and  the  unlawful  occupation  con- 
nected therewil'.  ;  and  a  failure  to  acquire 
title  within  a  reasonable  time  ])laces  the 
landowner  in  the  same  position,  so  far  as 
ills  rights  are  concerned,  as  if  no  legislative 
authority  iiad  been  conferred  u'j>m)  the  com- 
pany to  occupy  the  land.  Niiliols  v.  Somer- 
set &•  K.  R.  Co.,  43  .Me.  356. 

The  legislature  has  no  power,  under  the 
Iowa  constitution  of  1S57,  tf)  autiiorizc  tiie 
taking  of  property  for  the  use  of  a  railroad 
company  before  compensation  is  made  to 
the  owner,  or  is  secured  to  be  made  when 
the  amount  thereof  shall  i)e  determined  by 
the  jury.  Henry  v.  Dubuque  Sr*  P.  K.  Co,, 
10  Iowa  540. 

Until  what  is  just  compcnsat'  )n  has  been 
ascertained  in  the  manner  directed  bv  law, 
and  the  condemnation  money  paid,  either 
actually  or  constructively,  it  is  not  within 
the  power  of  the  legislature  to  dis])ossess 
the  landowner  and  put  another  person  in 
possession  of  his  land.  Johnson  v.  />'<»/- 
timore  iT^  A'.  J'.  A".  Co.,  39  .////.  >li^  AV-  A'. 
Cas.  loi,  45  .v./.  Eq.  454,  17  .///.  Rep.  574. 
Waller  v.  Martin,  17  /.'.  Mon.  {h'y.)  iSi. 

The  legislature  may  rightfully  authorize 
the  construction  of  railroads,  or  other  works 
of  a  public  nature,  without  requiring  com- 
pensation to  be  made  to  jiersons  whose 
property  has  not  actually  been  takiMi  or  ap- 
])ropriated  for  the  use  thereof,  but  who  may 
nevertheless  sulTer  indirect  or  consequential 
damages  by  the  construction  of  jik  h  works. 
Arnolil  V.  Iluilson  River  R.  Co.,  49  Rarh.  (.W 
I'.l  108;  rniersed  in  55  .A'.    V.  661,  mem. 

4l4t.  I'^iitry  iiiuloi'  power  K'ivoii  in 
<!liai"t«'r.  -A  railroad  company  has  the 
right  to  enter  upon  antl  take  possession  of 
land  before  [)ayment  to  the  owner,  wliich  is 
needed    in  the  building  of   its  road,  when  it 
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is  authorized  by  its  charter  to  do  so.  Caro- 
lina  C.  R.  Co.  v.  McCaskill,  25  Am.  <5«»  Eiii^. 
K.  Cas.  83,  94  N.  Car.  746.— Following 
Kalei^ii  &  G.  K.  Co.  7'.  Davis,  2  Dcv.  &  B. 
(N.  Car.)  451. 

Where  a  remedy  is  given  to  tiic  land- 
(jwner  in  tlie  charier  of  the  company,  for 
jfottinj;  coniiji'iis.itioii  for  land  taken  for  tiic 
ns(;  of  tiic  i:oi|)  iralinn  under  its  charter, 
tlif  l.mdowner  must  pursue  tills  remedy,  as 
ihi-  statutory  renifdy,  l)y  im[)lic:ition,  tal<es 
awav  that  at  conimon  law.  Carolina  C.  A'. 
Co.  V.  .McCa^k-ill.  25  .lin.  &^  Juitf.  K.  Cas.  83, 
94  X.  Car.  746. 

The  charter  of  the  Northern  Pacific  R. 
Co.  confers  the  power  to  enter  U|)on  land 
before  makinj^  compensation,  aiul  sucli 
power  is  not  in  conflict  with  the  constitu- 
tion of  tiic  United  States.  Xorthern  I'ac. 
/i.  Co.  V.  Iiurliit\^ton  &•  .1/.  A'.  Co.,  i  Am.  &* 
E%^.  A".  Cas.  8,2  AfcCrary  (U.  S.)  203,  4 
F.'ii.  R,'p.  298. 

By  the  charter  of  the  Buckfield  Branch 
R.  Co.  it  was  not  the  intention  to  require 
the  r.ompensation  of  landowners  to  be 
paid  before  a  right  should  vest  in  the  cor- 
poration to  take  exclusive  occupation  of 
'and  for  the  purpose  f)f  making  the  road. 
Cusliman  v.  Smith,  3.;  .Me.  247. 

The  charter  of  the  Morris  Canal  &  Bank- 
ing Co.  empowers  tiie  company  to  take 
and  a])propriate  to  its  u.se  any  lands  or 
waters  necessary  for  the  erection  and  use  of 
its  canal  for  the  purposes  of  navigation, 
without  compensation  first  made,  subject, 
nevertheless,  to  the  right  of  the  owner  of 
lands  or  water-rights  so  taken  and  appro- 
priated, to  compensation  for  his  damages, 
to  l)e  ascerl..med  in  the  manner  prescribed 
l)v  the  charter.  Lr/iii^/i  Valley  R.  Co.  v. 
McFarlan,  1 1  Am.  &•  En^.  R.  Cas.  509,  43 
A'.  /.  /,.  605. 

417.  Kiitr.v  for  purpose  of  niakiii;; 
surveys. —  1*1  ivate  proi)erty, //  .f^i-ww,  may 
lie  entered  upon  and  temporarily  occupied 
for  the  purpose  of  a  survey  and  other  in- 
cipient i)roceedings.  with  a  view  of  deter- 
mining whether  the  public  needs  require  its 
appropriation  or  not,  and  if  so,  what  the 
proper  location  shall  be.  When  the  land 
has  b 'cn  viewed,  and  it  is  determined  to 
ap|)ropriate  it,  tiien  compens.ition  must  be 
made  before  it  can  be  taken.  Chambers  v. 
Cincinnati  &^  G.  R.  Co.,  10  Am.  &*  Enj^.  R. 
Cas.  376,  oy  Ga.  320. 

A  law  which  authorizes  an  entry  upon  a 
person's  land,  for  the   purpose  of   making 


the  preliminary  or  final  surveys  for  a  rail- 
road, before  compens.ition  is  made,  is  not 
unconstitutional,  if  the  act  makes  suiiable 
provisions  for  compensation  in  case  the 
land  shall  subsequently  be  taken  for  such 
railroad.  I'olly  v.  .'>aratot;a  &^  W.  R.  Co.,  9 
Jiarli.  (.y.  y.)  449.— FoLLDWiNc;  Rogers  v. 
Bradshaw,  20  Johns.  (N.  V.)  735;  Hlood- 
go(  d  V.  Moliawk  iS:  M.  R.  R.  Co.,  18  Wend. 
(N.  Y.)  17.— DisriNOUisHKiJ  i.\  Katon  -,<. 
Boston,  C.  .Sr  M.  R.  Co.,  51  N.  II.  504. 

41H.  lii,)iiiifti«Mi  to  restrain  eiitr)' 
I  let'ore  eoiiipeii.sut  ion  made.*— Though 
a  railroad  company,  under  its  charter,  has 
not  the  right  to  enter  upon  lands  for  the 
construction  of  its  road  until  the  damages 
be  assessed  and  paid  or  tendered,  still, 
where  the  company  has  in  good  faiili  insti- 
tuted condemnation  proceedings  a  C(jn- 
siderable  lime  before  it  desires  to  use  the 
land,  and  the  landowner  has  appealed,  and 
the  amount  assessed  by  the  inquisition 
has  been  tendered  him,  and  the  conii)any 
will  sustain  great  damage  from  the  delay  of 
its  work,  an  injunction  will  not  be  grantcKl 
to  restrain  the  prosecution  of  the  construc- 
tion of  the  road  pending  the  appeal.  Mer- 
cer V.  Williams,  ll'alA:  Ch.  (Mich.)  85. 

Where  a  railway  company  has  instituted 
condemnation  proceedings,  and  has  prose- 
cuted the  same  to  the  making  of  an  award 
for  damages,  and  has  tendered  t.ie  amount 
so  awarded  before  entering  upon  the  land, 
and  there  is  further  evidence  that  the  land 
will  not  be  seriously  injured  by  the  con- 
struction of  the  roarl,  an  order  to  dissolve 
a  temporary  injunction  restraining  the  com- 
pany from  constructing  this  railroad  over 
the  premises  will  be  sustained.  Meyers  v. 
Diiliith  Transfer  R.  Co.,  53  Minn.  335,  55 
N.  ir.  Rep.  140. 

This  court  will  not  permit  the  property 
of  one  person  or  cor[)f>ration  to  bo  taken  by 
another  without  compensation  first  paid. 
In  almost  every  like  case  compensation 
could  be  made  in  damages,  yet  equity  al- 
ways interferes  by  injunction,  and  does  not 
permit  the  property  to  be  taken  and  the 
party  put  to  his  action.  Jersey  City  &*  B. 
R.  Co.  V.Jersey  City  &*  H.  Ilorse  R  Co..  20 
N.  J.  Eq.  61  ;  reversed  in  21  N.J.  Eq.  550. 

Under  the  constitution  a  corporation 
must  either  pay  or  secure  payment  before 
it  can  enter  upon  the  possession  of  the 
property    of   any    one ;  and  until    this    is 

*  See  also  post,  HHO. 
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done  it  will  l)c  tnjoiiicd  fioin  proccodiiijj, 
and  this  notwiilislaiidin},'  tlic  fact  lliat  tlic 
fliartcr  of  iiir.()ri)orati(jn  plainly  implies  the 
power  of  fiitry  wiiliout  first  having  madcor 
SL'i  iirud  conipirnsalioii.  Cofj^iiii  v.  Al!ii:;ln'ny 
Wilhy  R.  Co,,  3  I'itlso.  (/',i.)  394.— Disi  IN- 
<a  isiiiNd  I'itlsl)iir^h7/. Scott,  1  l'a.St.314; 
Kciisiiij^lor)  Ccmi'rs  7'.  Wood,  10  I'a.  St.  fjj. 
|M»i,i,i)WiNt;  McCliiuon  v.  I'ittsljury,  Ft.  W. 
••v  C.  K.  Co.,  66  I'a.  St.  404.. 

jf.  Waiver  of  Conditions  as  to  Prepayment.* 

410.  <>wii<*r  may  waivt^  |>n>|Miy- 
liM>iit. — i'ayincnt  or  tender  of  the  daniagcs 
awarded  tu  the  landowner  is  a  condition 
precedent  to  the  rifjht  to  enter  upon  the 
land  for  the  constniciion  of  a  railroad,  but 
the  condition,  beinj;  for  the  henelit  of  the 
landowner,  may  he  waived  by  him.  Man- 
ill  filer  &■-  K.  A".  (Jo.  V.  h'ltiit-,  62  A'.  II.  81. 

And  if  lie  assents  to  an  entry  upon  the 
land  by  a  railroad  under  such  circumstances 
as  to  waive  the  rij^lit  to  dispossess  it,  the 
omission  to  malve  such  com|)C!isation  is  not 
a  delense  to  an  action  brou};lit  to  recover  a 
sum  voted  by  a  municipal  corporation  in 
aid  of  tlie  railroad,  and  payable  when  the 
ro.id  is  completed  for  use.  Mitiic/ifsfer  &• 
A".  A".  Co.  V.  h'tt-ne,  62  A'.  //.Si. 

4l£<>.  Wliat  willaiiioiiiit  to  a  waiver. 
— The  owner  may,  if  he  is  siii  Juris,  waive 
the  rij^ht  to  e.xact  |)repayment  of  damages 
by  consenting,  expressly  or  by  clear  impli- 
cation, to  extend  credit  to  the  [)crson  con- 
tlemninfj,  allowinj^  the  damages  to  remain 
as  a  del)t ;  but  such  waiver  is  not  to  be  in- 
ferred without  a  clear  indication,  by  words 
or  acts,  that  the  owner  will  not  insist  on  his 
constitutional  ri.i,dit.  A'nv  Orh-aiis  &^  S.  K. 
Co.  V.  /ones,  2  Am.  &*  I'-xg-  A'.  Cas.  425,  68 
Ala.  48. 

Where  a  railroad  enters  upon  the  land  of 
another,  in  the  course  of  construction,  and 
t)uilds  its  road  and  roadbed,  witiiout  o])po- 
sition,  upon  the  same,  and  the  party  makes 
no  objection  for  several  years,  his  act  will 
be  construed  into  a  waiver.  Hut  he  does 
not  abandon  his  claim  for  compensation  by 
the  tacit  waiver.  Payne  v.  Mori^an's  L.  &^ 
T.  R.  (&*  S.  Co.,  43  La.  Ann.  981,  10  So.  Rep. 
10. 

A  landowner  may,  as  a  general  rule,  by 
words  or  conduct  waive  the  payment  of 
compensation  as  a  condition  precedent  to 
taking  and  using  his  land  for  public  pur- 

•  See  also /»«/,  10^2. 


poses.  Such  waiver  may  be  inferred  from  a 
license,  express  or  implied,  to  gf)  upon  the 
land  and  make  tlu;  contcmpliited  im|)rove- 
mcnt.  Snyiler  v.  Cliica^^o,  S.  /■".  &>  C.  R.  Co., 
112  J/o.  527,  20  .S'.  ;/'.  Rr/>.  SS5. 

421.  What  will  not.— A  direction  by 
a  mortgagee  to  the  owner  of  the  <(piity  of 
redemption  to  obtain  all  the  damaj^es  pos- 
sible from  the  railroad  comijany  purposiMij 
to  construct  its  road  through  the  mort- 
gaged premises  does  not  amount  to  a 
waiver  of  payment  of  compensation  as  a 
condition  precedent  to  entry  by  the  com- 
pany. Snyiier  v.  C/u\aj^o,  .S".  /•'.  &*  C.  R.  Co., 
112  .)A>.  527,  20  .S".  W.  Rep.  885. 

Where,  however,  the  mortgagee  author- 
izes the  mortgagor  to  grant  to  a  railroad 
the  right  of  way  over  the  land,  and  tf)  settle 
the  damages  therefor  with  the  company, 
the  acts  of  the  mortgagor  are  binding  on 
the  mortgagee's  interest  in  the  land.  .s>;r-. 
tier  v.  C/iicak^o,  S.  /•'.  &^  C.  R.  Co.,  112  Mo. 
527,  20  .v.    //'.  Rep.  885. 

The  acceptance  by  a  railroad  of  a  grant  of 
a  right  of  way  from  the  owner,  and  its  direc- 
tion that  the  money  paid  therefor  be  applied 
to  the  reduction  of  the  school  mortgage 
existing  on  the  land,  constitute  it  a  grant 
subject  to  the  mortgage,  and  the  conii^any's 
possession  is  presumably  frienrlly  until 
some  act  of  hostility  nn  its  part  is  brought 
to  the  knowledge  of  the  county.  Snyifer  v, 
C/inai^'o,  S.  /'".  (S"*  C.  R.  Co.,  112  Mo.  527,  20 
S.  IV.  Rep.  885. 

When  a  law  requires  that  payment  shall 
be  made  for  land  taken  for  public  use  be- 
fore the  right  to  such  use  can  be  acquired, 
the  paramount  title  remains  with  the  owner 
until  the  money  is  paid,  unless  its  payment 
be  waived  ;  and  an  clTort  to  enforce  pay- 
ment is  not  a  waiver.  Rio  Grande  iT—  A".  /'. 
R.  Co.  V.  Ortiz,  44  Am.  &•  Eng.  R.  Cas.  67, 
75  Te.v.(y02,  12  S.   jr.  Rep.  1129. 

422.  Wlioii  a  litM'iiso  will  he  ini- 
|)li<'<l. — Where  the  owner  of  land  upon 
which  entry  has  lieen  made  by  a  railroad 
company  without  making  compensation, 
permits  the  continued  use  of  the  land  by  the 
company  and  neglects  to  enforce  his  rights, 
a  license  will  be  imjdied.  Northern  Pac. 
R.  Co.  V.  Ihirlini^ton  &>  Af.  R.  Co.,  i  Am. 
S^Hni:.  R.  Cas.  8,  2  McCrary  ([/.  5.)  203,  4 
/vv/.  Rep.  298. 

Such  license  will  be  implied  when  the 
owner,  with  full  knowledge  on  his  part,  per- 
mits or  acquiesces  in  a  railway  corporation 
taking  possession  of  his  land  and  expending 
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large  sums  of  money  mi  constructing  its 
railroad  tiiereoii.  So  the  owner  will  be 
estopped,  after  such  license  has  been  given, 
from  recovering  possession  of  the  land  so 
appropriated.  Conduct  which  would  estop 
the  landowner  will  not  necessarily  estoj)  a 
mortgagee  or  beneficiary  in  a  deed  of  trust. 
Snyder  v.  Cliicai^o,  S.  /■'.  &^  C.  A'.  Co.,  112 
Jl/o.  527,  20  .S'.  II'.  A'r/>.  8S5. 

42;5.  Kllcct  ofwaiv-r. — Where  a  com- 
pany went  upon  land  and  built  their  road 
without  procuring  the  rit'lit  of  way,  and 
occupied  it  for  twelve  )  rs  i.nd  then  insti- 
tuted a  proi:eeding  to  condemn  the  right  of 
way,  the  company  iiave  no  ^'glit  to  insist 
that  the  owner  is  estoppec*  o  laim  dam- 
ages. He  ( ;ui  only  be  bai/'-  '  t'.ie  statute 
of  limitations,  an. i  not  by  1  ■  •,.  non-claim 
for  a  less  period  than  the  stat-ue  has  pre- 
scribed to  bar  his  claim.  Toledo,  P.  &*  \V. 
R.  Co.  V.  Durst,  61  ///.  231,  12  Am.  Ry.  Rep. 
448. 

The  legislature,  in  providing  for  the  tak- 
ing of  private  property  for  public  uses,  may 
also  prescribe  the  ni, inner  in  which  com- 
pensa'.ion  therefor  shall  be  made ;  and  if 
such  manner  be  free  from  any  unreasonable 
requirements,  may  provide  that  a  failure  to 
seek  compensation  in  that  manner  shall  be 
deemed  an  absolute  waiver  of  all  claims 
therefor.  Shearer  v.  Dom^las  County  Com'rs, 
13  Kan.  145.  — Rkconciling  Reckner  v. 
Warner,  22  Ohio  St.  275. 

Where  a  company  appropriates  hmd  for 
its  right  of  way,  under  circumstances  imply- 
ing a  waiver  by  the  landowner  of  prepay- 
ment of  amipensation  therefor,  he  will  be 
estopped  to  claim  the  land,  and  ejectment 
will  not  lie  to  dispossess  the  company. 
We/' iter  v.  Kansas  City  &■'  S.  R.  Co.,  1 16  Mo. 
114,  22  5.  IV.  Rep.  474. 

The  landowner  is,  however,  not  without 
remedy,  for  he  may  rcc(jver,  in  an  action  for 
damages,  for  the  land  actually  taken  and 
for  the  injury  done  to  the  residue  of  his 
tract.  Webster  v.  Kansas  City  iS-»  S.  R.  Co., 
116  ^[o.  114,  22  .S'.   W.  Rep.  474. 

Where-  the  owner  of  land  across  which  a 
railroad  lias  been  surveyed  and  located 
consents  that  the  contractors  of  the  road 
may  proceed  on  the  land  before  his  dam- 
ages are  paid,  and  under  an  agreement  that 
they  shall  be  subsequently  ascertained  and 
paid,  anrl  the  land  is  thereu[)on  taken  pos- 
session of  by  the  railroad  company,  and  the 
road  constructed  over  it,  the  title  to  the 
land  passes,  and  the  owner  retains  no  lien 


upon  it  for  his  damages,  but  must  look  for 
payment  to  the  party  to  whom  he  gave 
credit.  Knapp  v.  McAuley,  39  Vt.  275. — 
FOLLOWINO  McAulay  v.  Western  Vt.  R. 
Co.,  33  V't.  311. — Disi'iNGUiSHED  IN  Austin 
7'.  Rutland  R.  Co.,  17  Fed.  Rep.  466,  21 
Blatchf.  (U.  S.)  35S. 

2.  Who  Entitled  to  Compensation, 

424.  Ill  {••eiieral.*— A  director  of  a  rail- 
road company  who  participated  in  the  loca- 
tion of  the  road  (by  which  location  the 
damages  complained  of  are  alleged  to  have 
accrue<l),  and  afterwards  purchased  the 
land,  would  not  be  entitled  to  recover  such 
damages.  Wrightsville  &^  T.  R.  Co.  v. 
Holmes,  43  Am.  &>  Kng.  R.  Cas.  609,  85  Ga. 
668,  1 1  S.  E.  Rep.  658. 

Where  the  re[)ort  of  the  commissioners 
condemning  the  right  of  way  for  a  railroad 
was  filed  before  the  location  of  the  road  was 
approved  by  the  secretary  of  the  interior,  a 
subsequent  approval  does  not  take  away  the 
landowner's  right  to  compensation.  Chi- 
cago,  K.  &^  i\.  R.  Co.  V.  Van  Cleave,  57  Am. 
&*  Enff,  R,  Cas.  522,  52  Kan.  665,  33  Pac. 
Rep.  472. 

A  railroad  company  having  been  refused 
a  right  of  way  by  A.  and  B.,  the  record 
owners  of  the  land,  applied  for  an  appoint- 
ment of  commissioners  and  assessment  of 
damages,  reciting  the  refusal,  pending  wliich 
proceedings  it  was  agreed  between  the  com- 
pany and  A.  and  B.  that  the  land  might  be 
occupied  for  the  construction  of  the  road, 
leaving  the  question  of  damages  to  be  set- 
tled by  the  commission  to  be  subsequently 
appointed.  Held,  that  the  company  could 
not  dispute  the  ownership  of  A.  and  B.,  nor 
their  right  to  the  damages  assessed  by  the 
commissioners.  Omaha,  N,  &*  B.  H.  R.  Co. 
V.  Gerrard,  23  Am.  6^  Eng.  R.  Cas,  72,  17 
A'el>.  587. 

When  land  has  been  condemned  fo  •  rail- 
road purjioses,  and  a  claim  is  made,  under 
an  assessment  for  taxation  or  for  a  local  im- 
provement, to  a  part  of  the  sum  awarded  as 
compensation,  which  has  been  l)rought  into 
court  to  be  distributed,  under  N.  Y.  Laws 
1850,  ch.  140,  g  16,  among  those  owning  or 
interested  in  the  real  estate,  the  claim  can- 
not be  maintained  upon  any  ground  which 

*  Who  is  entitled  to  compensation  aiut  meas- 
ure of  damages,  see  note,  iq  Am.  St.  Rkp.  458. 

Compensation  to  existiii^j  torporations  for 
taking  franchise,  see  note,  4  Am.  St.  Rep.  404. 
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would  be  insufficient  in  a  direct  proceeding 
to  support  a  sale  of  the  property  or  to  up- 
hold a  tax  title.  In  re  New  York  C.  &>  H. 
K.  R.  Co.,  lo  Am.  &"  /iwj,'-.  A'.  Cas.  542,  90  A'. 
1 '.  342,  27  //un  398  ;  modify itig  {?)  2 1  Him 
406. 

Tiiere  being  no  statutory  provision  by 
which  a  railroad  corporation  can  raise  the 
issue  of  a  landowner's  right  to  compensa- 
tion for  lands  occupied  by  such  railroad,  it 
may  have  the  question  cf  right  determined 
in  an  acti(3n  instituted  by  itself  in  the  court 
of  common  pleas,  to  enjoin  the  landowner 
from  proceeding  to  have  the  amount  of 
compensation  ascertained  under  the  statute. 
Georgia,  C.  &•  N.  A\  Co.  v.  RidUhuber,  38 
So.  Car.  308,  17  S.  E.  Rep.  24. 

42.1.  The  eoniiiioiiwcaltli.— An  act 
of  the  legislature  by  which  a  railroad  cor- 
poration was  established  in  the  usual  man- 
ner, and  with  the  ordinary  powers  and  privi- 
leges of  such  corporations,  authorized  the 
corporation  to  locate  tiieir  road  so  that  the 
same  might  pass  over  certain  land  which 
belonged  to  and  was  held  by  the  common- 
wealth as  a  body  politic  for  a  particular 
purpose,  but  without  any  expression  in  the 
act  of  a  design  on  the  part  of  the  legisla- 
ture to  aid  the  corporation  in  their  under- 
taking. Held,  that  it  was  not  the  intention 
of  the  legislature,  by  such  act,  to  grant  the 
land  of  the  commonwealth,  or  any  easement 
therein,  to  the  corporation,  without  com- 
pensation ;  and  that  if  such  land  of  the 
commonwealth  were  taken  by  the  corpora- 
tion for  their  road,  the  commonwealth 
might  institute  proceedings  and  prosecute 
a  claim  for  damages,  before  the  appropriate 
tribunal,  in  the  same  manner  as  an  in- 
dividual proprietor.  Commonwealth  v.  Bos- 
ton &^  M.  R.  Co.,  3  Ciish.  (A/ass.)  25. 

420.  Owiii'r  sit  time  of  taking 
sololy  (Mititl<Ml.*— Parties  claiming  com- 
l)ensation  for  the  value  of  land  condemned 
for  railroad  purposes  ir.ust  he  owners  of  the 
land  taken,  or  have  an  interest  therein. 
Sa/i  Francisco  &"  S./.  R.  Co.  v.  Mahoney,  29 
Cal.  112. 

A  party  is  not  entitled  to  recover  dam- 
ages for  the  depreciation  of  his  property  in 
consequence   of    the   laying   of   a   railioad 

*  Owner  at  time  land  was  taken  alone  entitled 
to  damages,   see  note,  30  Am.  &  E.no.  R.  Cas. 

344- 

Damages  to  land  caused  by  construction  or 
operation  of  railroad  vests  in  present  owner,  and 
cannot  be  recovered  by  subsequent  grantee,  see 
note,  59  Am.  Ri;i'.  351. 

4  D.  R.  D.— 36. 


track,  if  the  property  was  not  owned  by 
him  at  the  time  the  track  was  laid.  The 
owner  of  the  land  at  the  time  of  tlie  injury 
can  alone  take  advantage  of  a  c'.aim  for 
damages,  and  if  he  does  not  claim  his  sub- 
sequent vendc;  cannot.  Dixon  v.  Balti- 
more &•  P.  K.  Co.,  3  Am.  &•  Eng.  R.  Cas. 
201,  I  Machey  (I).  C.)  78.— QuOllNc  Lewis 
z'  VVilmingtf)n  &  M.  R.  Co.,  11  Rich.  (.So. 
Car.)  91  ;  Rand  v.  Townslu-nd,  26  V't.  670.— 
Ri'.viiaviiU  IX  Queen  ?'.  MrCurdy.  2  Can. 
E.\ch.  311. — McLcndon  v.  Atlanta  &>  W.P. 
R.  Co.,  54  Ga.  293.  11 'alias//,  St.  /,.  tS-^ /'. 
R.  Co.  V.  McDougall,  27  A)n.  &»  Eng.  R. 
Cas.  3S6,  118  ///.  229,  S  A'.  E.  Rep.  678.— 
DisTiN(;uiSHiNG  Chicago  &  I.  R.  Co.  v. 
Hopkins,  90  111.  316.  Following  Toledo, 
W.  &  W.  R.  Co.v.  Morgan,  72  III.  155.— 
PItiladelphia  &*  R.  R.  Co.  v.  Lawrence,  10 
Phila.  (Pa.)  604.  Lewis  v.  Wilmington  S^ 
J/.  R.  Co.,  II  Ric/i.  (So.  Car.)  91.— QuuiKD 
IN  Di,\on  V.  Baltimore  &  P.  R.  Co.,  3  Am. 
&  Eng.  R.  Cas.  201,  i  Mackey  (D.  C.)  78.— 
Smith  V.  Nashville  &»  A'.  R.  Co.,  88  7>//«. 
611,  13  .S*.  H\  Re/>.  128. — Approving  Pa- 
ducah  &  M.  R.  Co.  v.  Stovall,  12  Heisk. 
(Tenn.)  i. 

The  compensation  provided  by  the  Maine 
statute  for  damages  to  lands  taken  for  rail- 
road purposes  extends  only  to  real  estate 
occupied  or  materials  taken.  Rogers  v. 
Kennebec  &=  P.  R.  Co.,  35  Me.  319. 

One  who  acquires  title  to  land  after  a 
railroad  is  located  thereon  cannot  object  to 
the  building  of  the  road  on  the  ground  of 
daiTiage  to  his  property.  Hentz  v.  Long 
Island  R.  Co..  13  liarb.  (N.   V.)  646. 

The  location  of  a  railroad  is  an  appropri- 
ation of  the  land,  and  an  assessment  of 
damages  vests  the  right  thereto  in  the  one 
whose  Ittid  is  taken,  which  cannot  be  di- 
vester  by  a  change  of  route  by  the  com- 
pany. Beale  v.  Pennsylvania  R.  Co.,  86  Pa. 
St.  509.-Dl.stiNGU[siiKi)  IN  Pennsylvania 
S.  V.  R.  Co.  V.  Ziemer,  124  Pa.  St.  560. 

Where  a  railroad  company  permanently 
locates  its  road  and  enters  upon  the  land 
for  the  purpose  of  constructing  it  without 
objection  from  the  owner  of  the  land,  this 
is  an  appropriation  of  the  land  for  the  pur- 
poses of  the  road,  and  vests  the  right  to 
damages  in  the  owner  of  the  land,  though 
he  lease  to  another  before  a  bond  as  secu- 
rity for  danuxges  is  filed,  and  before  the  road 
is  constructed.  Davis  v.  Titusville  &*  O.  C. 
R.  Co.,  30  Am.  iS^  Eng.  R.  Cas.  341,  114  Pa. 
St.  30S,  6  All.  Rep.  736. 
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Wlierc  \V.,  tlie  president  of  a  stove  com- 
p:my,  without  tlie  order  or  the  direction  of 
tlie  board  of  directors  of  the  company, 
purchased  real  estate  with  his  own  money, 
and  took  a  conveyance  in  his  own  name,  witii 
the  thouLjht  in  his  mind  at  the  time  that 
tin:  company  would  need  the  lots  for  the 
transaction  of  its  business,  and  after  his 
P'lrciiase  verlKilly  otleied  to  convey  the  lots 
to  the  company  when  it  was  able  to  pur- 
chase the  same  if  the  purchase  money  was 
refunded  to  him,  but  tiie  company  never 
accepted  the  oiler,  and  no  conveyance  or 
written  as^reement  was  ever  executed  be- 
tween \V.  and  tlic  company,  and  subse- 
quently the  real  estate  was  condemnc  i  >r 
railroad  purposes — /wA/,  that  although,  ,. ith 
the  permission  of  W.  and  without  consid- 
eration, the  real  estate  was  used  by  the 
company  for  several  years  for  storing  coal, 
wood,  material,  etc.,  yet  the  company  was 
neither  the  legal  nor  equitable  owner  of  the 
lots,  and  therefore  not  entitled  to  recover 
in  condemnation  proceedings  damages  as 
the  owner  thereof.  Whitafccr  v.  Leaven- 
worth IK  &>  /i'.  Co.,  41  A'an.  315,  21  Ptic. 
Rep.  264. 

An  award  was  made  in  favor  of  joint 
tenants  for  land  taken  for  right  of  way,  and 
the  road  built  and  operated  for  a  number  of 
years  without  paying  the  compensation.  A 
subsequent  purchaser  then  brought  eject- 
ment against  the  company  and  took  judg- 
ment for  the  land  taken,  to  be  released  upon 
payment  into  court  of  the  amount  of  the 
award  and  interest.  Held,  that  this  fund 
belonged  to  tiie  owners  of  the  land  at  the 
time  of  the  award,  subject  to  the  costs  of 
the  suit.  Waryell  v.  Wlweliitg,  P.  &^  D. 
R.  Co.,  130  Pa.  .SV.  600,  18  A/L  Rep.  10 14. 

427.  Persons  in  possession.*  — 
Where  a  railroad  company  applies  for  the 
appointment  of  a  commission  to  ascertain 
the  value  of  and  condemn  land  needed  by 
it  for  right  of  way,  ;  id  makes  the  parties 
in  possession  defendants  to  the  applica- 
tion, the  latter  are  entitled  to  have  the 
award,  as  determined  by  the  commission, 
paid  to  them,  although  third  parties  have 
given  notice  of  their  ownership  of  the  land. 
Sacramento  Valley  R.  Co.  v.  Mojfatt,  7  Cat. 

577. 
Title  to  land  cannnot  be  tried  in  such 


*  Compensation  to  prima  facie  owners  of  land 
taken,  see  51  Am.  &  Eng.  R.  Cas.  573,  ahstr. 
'^'-c  also  ante,  200;  post,  877. 


a  contlemnation  proceeding.  Sacramento 
Valley  R.  Co.  v.  Moffatt,  7  Cal.  577. 

Hut  damages  assessed  should  be  paid  to 
the  true  owner,  if  he  recovers  possession 
before  the  damages  are  paid,  though  a  tres- 
passer was  in  possession  of  the  land  when 
it  was  appropriated  by  the  company  and 
claimed  the  damages.  Rooncy  v.  Sacra- 
mento Valley  R.  Co.,  6  Cal.  63S. 

A  person  who  is  in  possession,  but  who 
has  no  title  or  interest  in  the  land  (the  land 
belonging  to  the  United  States),  cannot  re- 
cover damages  for  injury  done  merely  to  the 
land  itself.  Rosa  v.  Missouri,  K.  &>  T.  R. 
Co.,  18  Kan.  124,  15  Am.  Ry.  Rep.  210. 

It  is  not  sutlicicni  for  the  appraisers  to 
give  notice  to  the  occupant  and  award  him 
damages,  and  ignore  the  rights  of  other 
parties  in  the  premises.  Hagar  v.Brainenl, 
44  Vt.  294,  I  ^Im.  Ry.  Rep.  128. 

428.  lleir.s  or  iier.sonal  representa- 
tives.*— Unless  the  real  estate  which  was 
of  an  intestate  be  taken  for  public  uses 
prior  to  his  decease,  his  administrator  has 
no  right  to  petition  for  increase  of  damages, 
since  in  such  case  it  would  be  the  latui  of 
the  intestate's  heirs  that  was  taken.  Xeal 
V.  Knox  i5^  L.  R.  Co.,  61  Me.  298. 

Where  the  land  of  one  deceased  is  taken 
for  a  railroad,  the  heir  and  not  tlie  admin- 
istrator is  entitled  to  the  damages  for  such 
taking,  and  to  prosecute  for  the  recovery 
thereof,  although  the  administrator  had 
previously  represented  the  estate  to  be  in- 
solvent, and  afterwards  obtained  a  license 
to  sell  the  intestate's  real  estate  for  the 
payment  of  debts.  Boynton  v.  Peterborough 
&■»  S.  R.  Co.,  4  Cnsh.  (Mass.)  467.— DiSl'lN- 
GUISHKD  IN  Severin  ?'.  Cole,  38  Iowa  463. 

Where  the  owner  of  land  which  has  been 
taken  by  a  railroad  company  dies  after  the 
land  has  been  appraised,  but  before  the 
appraised  value  has  been  paid,  the  title 
passes  to  the  heirs  or  devisees,  together 
with  the  right  to  demand  payment ;  and 
they  alone,  and  not  the  executor,  can  main- 
tain an  action  for  the  money;  and  it  makes  no 
difTerence  in  such  case  that  in  the  proceed- 
ings to  obtain  an  appraisement  a  judgment 
was  entered  for  the  appraised  value.  Buck- 
ncr  V.   Savannah  <S-»  C.   R.  Co.,  7  So.  Car. 

325- 

Where  a  railroad  company  institutes  con- 
demnation proceedings  making  the  admin- 
istrator of  a   deceased  landowner  a  party 

*See  aWi  post,  87C 
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defendant,  but  not  the  heirs  in  whom  the 
Ici^al  title  is  vested,  and  the  administrator 
applies  the  sum  awarded  as  compensation 
in  payment  of  a  lien  upon  lands  of  the  de- 
ceased, the' heirs  must,  before  they  can  re- 
cover damages  which  do  not  exceed  the 
amount  paid  to  the  administrator,  repay 
such  anioimt  to  the  railroad  company. 
Galvi'ston,  If.  &>  S.  A.  R.  Co.  v.  lilakeiwy, 
39  A)ii.  &o  l-lng.  R.  Ciis.  114,  73  Tt'.r.  180,  11 
S.  IV.  Rep.  174. 

Although  the  claim  of  the  railroad  com- 
pany to  repayment  of  the  amount  paid  to 
the  executor  is  purely  equitable,  the  defense 
may,  wlien  the  court  is  a  court  of  equity  as 
well  as  of  law,  be  interposed  to  an  action 
of  trespass  to  try  title  brought  by  the  heirs, 
and  based  upon  the  legal  title.  Galveston, 
H.  &>  S.  A.  R.  Co.  V.  lUakcney,  39  Am.  iS-« 
Eiig.  R.  Cas.  114,  73  Tex.  180,  11  S.  IV. 
Rep.  174- 

One  of  two  joint  tenants  died,  and  his  ex- 
ecutor and  devisees  held  possession  of  the 
lands  jointly  with  the  other  tenant  until 
I)artitif)n  was  made.  I'hereafter  the  dev- 
isees held  possession  of  the  part  allotted 
to  them,  part  of  which  was  wrongfully  ap- 
propriated for  railroad  purposes.  He/d,  that 
the  devisees  could  maintain  an  action,  al- 
though the  executr^r  had  not  been  dis- 
charged, and  was  still  acting  as  such.  Or- 
gan V.  Memphis  iS-«  L.  R.  R.  Co.,  39  Am.  &^ 
Eng.  R.  Cas.  75,  51  Ark.  235,  11  S.  W.  Rep. 
96. 

420.  Tenants  in  ooniinon.* — In  a 
proceeding  to  condemn  land  which  isowned 
by  several  persons  as  tenants  in  common, 
where  there  are  adverse  conflicting  claims, 
by  tax  titles,  attachment,  and  judgment 
liens,  it  is  sulTicicnt  if  the  commissioners, 
under  the  6th  section  of  ^he  111.  Act  of  1852, 
state  ill  their  report  "  separately  the  com- 
pensation to  be  paid  for  each  lot  of  land 
required,"  leaving  it  for  the  court  to  de- 
termine in  regard  to  the  rights  of  the  re- 
spective claimants  to  the  nioney  awarded. 
C//iea>^o,  B.  &^  <2-  ^^-  ^c-  v.  Chamberlain,  84 
III.  333,  16  Am.  Ry.  Rep.  466. 

Where  the  petition  embraces  several 
tracts  of  land,  and  avers  that  those  tracts 
are  owned  by  several  persons  named,  in  the 
absence  of  anything  to  the  contrary,  it  will 
be  presi  med  the  several  persons  named 
held  as  the  tenants  in  common  ;  so  it  would 
not  be  necessary  for  the  jury  to  make  a 

*See  also  ante,  271;  post,  878. 


separate  assessment  upon  each  tract,  so  as 
to  show  the  proportion  of  the  judgment  to 
each  of  tiie  uwneis.  Grayville  &*  M.  R. 
Co.  V.  Christy,  92  ///.  337.  Miisick  v.  Kan- 
sas City,  S.  (3-«  i)/.  R.  Co.,  114  Mo.  309,  21 
S.  JV.  Rep.  491. 

Where  the  interest  of  two  persons  in  the 
lands  sought  tc  be  taken  is  treated  as  joint 
by  the  petition,  and  they  appear  jointly, 
and  jointly  demand  a  jury,  ii  is  notimj)roper 
for  the  jury  to  award  an  undivided  sum  to 
the  two;  their  own  action  precludes  ihem 
from  insisting  that  their  interests  should 
have  been  separately  regardeti.  Jiiist  Sagi- 
na^a  <S~»  St.  C.  R.  Co.  v.  JJe/iham,  28  Mich. 
459,  12  A)n.  Ry.  Rep.  356. 

Where  the  interest  in  certain  lands  across 
which  a  right  of  way  is  sought  by  a  railway 
company  is  in  two  person=  ind  before  the 
appraisement  of  damage.  .kes  place,  but 
after  the  filing  of  the  peti,  on,  one  of  such 
persons  acquires  the  interest  "if  the  other, 
and  the  award  is  made  to  the  former,  he 
will  be  entitled  to  the  full  amount  thereof. 
Northeastern  Neb.  R.  Co.  v.  Frazier,  36 
Am.  &^  Eng.  R.  Cas.  606,  25  A'eb.  42.  40  jV. 
Jr.  Rep.  604. — Exi'l.AiNixt;  Missouri  Pac. 
R.  Co.  V.  Hays,  15  Neb.  224. 

An  acceptance  of  the  sum  awarded  bv 
the  commissioners,  by  one  of  the  tenants 
in  common,  does  not  conclude  the  other  ; 
and  he  is  still  entitled  to  compensation  for 
his  interest.  Ri/ppert  v.  Chicago,  O.  d~  .^t. /. 
R.  Co.,  43  hm<a  490,  14  Am.  Ry.  Rep.  470. 

4«tO.  Partners.  — Partners  may  recover 
damages  jointly  for  the  taking  ff)rar;iil- 
road  of  land  of  which  one  of  them  holds 
the  legal  title  in  trust  for  thelirm.  Reed  v. 
Hanoiier  Branch  R.  Co.,  105  AJass.  303,  i 
Am.  Ry.  Rep.  32. 

4Jtl.  liife  tenants.* — The  owner  of  a 
life  estate  in  land  condemned  for  a  riylit  of 
way  is  entitled  to  the  same  estate  in  the 
money  paid  into  court  under  the  condem- 
nation proceedings.  A'ansas  City,  S.  &^  M, 
R.  Co.  V.  Weaver,  28  Ant.  &^  Eng.  R.  Cas. 
247,  86  A/o.  473. 

When  a  company  enters  upon  land  for 
the  purpose  of  constructing  its  road,  it  is 
proper  for  the  court  to  lay  down  a  rule  as 
to  the  value  of  a  life  estate  therein,  as  an 
independent  estate  entitled  to  damages. 
Pittsburgh,  V.  &-  C.  R.   Co.  v.  Bentley,  88 

*  Joint  interests  in  condemned  property. 
Tenant  for  life  and  remainderman,  see  note,  28 
A.M.  &  Eno.  R.  Cas.  248.  See  also  ante,  2<J7. 
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/'i?.    .S'/.    17S.  -  Foi.i.DwiNc;    Ilarrisbur^'   v. 
Craiifrle,  3  Watis  &  S.  (Pa.)  460. 

A  jury  may  award  damages  for  land 
taken  Ijy  a  railroad  to  a  tenant  for  life  as 
well  as  to  a  trustee  of  the  fee  in  remainder. 
The  former  is  entitled  thereto  without  the 
intrrveiuion  of  the  latter.  /\i<:s///ort-  v. 
/'////.uM/>//ia,    li'.    i^    />'.    A'.   Co.,  [)  Phila. 

(/'<'■)  579- 

The  statutory  remedy  given  to  landown- 
ers to  recover  for  land  taken  for  public  use 
is  not  limited  to  the  owner  of  the  fee.  A 
life  interest  or  a  term  of  years  may  be 
carved  out  of  the  fee  ;  and  in  such  case  the 
tenant  for  life,  or  lessee,  as  well  as  the  re- 
maiiulerman,  or  lessor,  is  within  the  s[)irit 
and  meaning  of  the  charter,  and  they  are 
entitled  to  recover  compensation  for  the 
damages  or  injury  by  them  respectively sus- 
t, lined.  Co/ioitjf/t  v.  Xirs/nu'/le  &'  N.  IV. 
A'.  Co.,  2  n,-ad{Tenit.)  171. 

The  persons  vested  with  the  several  in- 
terests which  constitute  the  entire  estate 
may  join  in  a  proceeding  under  the  statute 
to  obtain  compensation ;  or,  as  they  have 
several  interests,  may  pioceed  separately. 
In  either  mode  of  proceeding  the  compen- 
sation for  the  entire  damage  must  be  ap- 
portioned according. to  the  injury  to  their 
respective  interests.  Cokoug/t  v.  Nashville 
&^  X.   W.  R.  Co.,  2  //caiHTenn.)  171. 

432.  UeiiiaiiHlernicii. — A  tenant  for 
life  and  remainderman  may  each  recover 
compensation  for  the  injury  he  sustains  by 
the  construction  of  a  railroad  over  their 
land.  The  remainderman  can  recover  only 
such  damages  as  alTect  the  reversion.  The 
injury  must  be  of  a  permanent  nature, 
necessarily  prejudicial  to  the  reversion,  and 
the  measure  of  the  damage  is,  in  general, 
the  amount  his  estate  is  thereby  diminished 
in  value.  Bcntonvillc  R.  Co,  v.  Baker,  45 
Ark.  252. 

A  remainderman  is  entitled  to  apply  for 
the  writ,  and  the  intervening  life  estate  is 
no  bariicr  to  the  exercise  of  the  right  to 
have  his  damages  assessed.  The  fact  that 
there  is  an  intervening  life  estate  will 
not  prevent  the  statute  of  limitations  from 
running.  S/iortle  v.  Terre  Haute  &^  I.  R. 
Co.,  51  Am.  (Sw  Eiig.  R.  Cas.  576,  iji  I  ml. 
33S,  30  A'.  K.  Rep.  1084. 

Under  the  charter  of  the  Elizabcthtf)wn 
and  Somerville  railroad  company,  before 
the  company  can  take  the  land  for  the  con- 
struction of  their  road,  the  claims  of  all 
persons  having  rights  in  the  land  are  clearly 


to  be  satisfied,  as  well  those  who  have  the 
residuary  interest  as  those  having  the  pres- 
ent estate.  Ross  v.  Elhabcth-  Town  <S^  S.  R, 
Co..  2  A'.  /.  Eq.  422. 

433.  liOSsecs.* — The  compensation  to 
be  paid  by  the  petitioner  must  be  fi.xcd  by 
the  valuation  oi  the  property  taken,  at  the 
date  of  the  filing  of  the  petition.  There- 
fore, rights  acquired  by  tenants  or  third 
persons  after  that  date  are  acquired  pen- 
dente lite,  and  are  subordinate  to  the  rights 
of  the  petitioner;  and  such  tenants  cannot 
recover  for  improvements  made  upon  the 
premises.  C/iieago,  E.  &^  L.  S.  R.  Co.  v. 
Catholic  Bishop,  1 19  ///.  525,  10  N.  E.  Rep. 
372. — FoLLowKii  IN  Illinois  C.  K.  Co.  v. 
Chicago,  141  111.  509. 

Where  a  lease  fc  ,  ears  contains  a  pro- 
vision that  nothing  in  the  instrument 
should  prejudice  or  affect  the  right  of  the 
lessor  to  demand  and  recover  any  damage 
resulting  to  the  property  from  the  construc- 
tion of  railroads,  to  the  same  extent  as  if  he 
was  in  possession,  the  lessee  cannot  recover 
damages  for  an  injury  to  his  term,  resulting 
from  such  construction.  Burbridgc  v.  New 
Albany  Ss^  S.  R.  Co.,  9  Ind.  546. 

But  in  the  absence  of  such  a  provision,  a 
tenant  for  years  may  recover  the  damage  to 
his  term ;  and  it  seems  that  a  tenant  for 
life  in  the  same  lands  might  recover  the 
damage  to  his  estate,  and  that  the  remain- 
derman might  recover  the  damage  to  the 
reversion.  Burbridge  v.  New  Albany  (S-»  S. 
R.  Co.,  9  ///(/.  546. 

The  premises,  in  such  case,  were  leased 
subject  to  the  right  of  way  of  such  railroads 
as  might  be  constructed  through  them; 
and  the  lessor  reserved  the  right  of  recover- 
ing all  damages  to  the  realty  resulting  from 
such  construction.  Held,  that  if  the  lessor 
should  waive  his  right  to  recover  such  dam- 
ages, the  waiver  would  go  to  the  benefit  of 
the  railroad  company,  and  not  to  that  of 
the  lessee.  Burbridge  v.  New  Albany  &^  S. 
R.  Co.,  9  Ind.  546. 

If  the  right  of  a  lessee  is  worth  no  more 
than  he  has  ngreed  to  pay  in  futuro  for  it, 
tht  expropriator  of  that  right  would  pay 
him  nothing,  as  it  is  worth  notiiing,  But 
if  the  right  of  lease  will  bring  a  greater 
sum  than  it  is  to  cost  the  lessee,  the  latter 
is  entitled  to  be  paid  the  amount  of  such 


*  Effect  of  condemnation  proceedinRS  on  re- 
lations of  landlord  and  tenant,  see  note,  20  Am. 
&  Eng.  R.  Cas.  308.     See  also  ante,  2««. 
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excess,  which  r.mount  cannot  be  charged 
upon  the  sum  fixed  for  the  rights  of  the 
owner,  unless  the  owner  has  receivcfl  the 
rent  in  advance,  or  unless  the  value  of  his 
right  has  been  fixed  by  reference  to  the 
present  actual  value  of  the  lease.  The  true 
test  of  the  value  of  the  rights  of  the  lessee 
is  found  in  the  excess  which  it  will  lunv  sell 
for  over  the  amount  he  has  agreed  to  pay 
for  it.  In  re  Morgan  K.  K.  &^  S.  S.  Co.,  32 
Lii.  Ann.  371.  In  re  Buffalo,  Sheld.  {N.  1'.) 
408. 

A  leasehold  interest  of  large  market  value 
cannot  be  taken  for  public  use  without  due 
compensation  to  the  lessee.  Mayor,  etc.,  of 
Baltimore  v.  Riic,  j^  Md.  ^  /7,  21  At  I.  Kep. 
iSi. 

The  lessee  of  the  land,  as  owner  of  the 
term,  is  entitled  to  notice  and  to  damages, 
as  any  other  owner.  Levcc  Com'rs  \.  John- 
son, 66  Miss.  248,  6  So.  Rep.  199. 

Where  the  whole  of  t'.ic  leased  premises 
are  condemned  the  relar'on  of  landlord  and 
tenant  is  thereby  dissolvec',  and  the  present 
value  of  the  land  should  be  apportioi  nl  be- 
tween the  landlord  and  tenant,  according 
to  their  respective  rights.  Levee  Com'rs  v. 
Johnson,  66  Miss.  248,  6  So.  Rep.  199. 

Where  leased  premises  are  taken  under 
eminent  domain  proceedings  the  property 
of  both  landlord  and  tenant  is  taken,  and 
both,  therefore,  suffer  a  loss,  and  both  are 
entitled  to  compensation,  each  in  propor- 
tion to  the  loss  he  sustains.  In  re  Buffalo, 
Shcld.  (iV.  Y.)  408. 

In  proceedings  under  "  the  condemnation 
law  '■  (N.  Y.  Code  Civ.  Pro.  ch.  23,  §S  3357, 
et  sc(].)  the  appraiser  may,  where  the  land  is 
leased,  either  appraise  the  entire  value  and 
then  api)ortion  it  among  the  fee  owners  and 
tenants,  or,  in  the  first  instance,  appraise 
the  value  of  each  separate  interest.  In  re 
A'ew  York  &^  B.  Uridine,  137  A^.  Y.  95,  32 
N.  E.  R,p.  1054,  50  A'.'  Y.  S.  R.  182. 

Tenants  for  years  are  such  "  owners  "  as 
come  within  the  purview  of  the  Pa.  Acts  of 
Assembly,  authorizing  the  court  to  appoint 
viewers  to  award  compensation  for  land 
taken  for  the  purpose  of  a  railroad.  In 
such  case  the  interest  which  the  tenants 
hold,  under  a  covenant  for  the  renewal  of 
the  lease,  is  a  proper  subject  of  compensa- 
tion. North  Pa.  R.  Co.  v.  Davis,  26  Pa.  St. 
238.— Rkviewki)  in  Alabama  &  F.  K.  Co. 
V.  Kenney,  39  Ala.  307. 

The  charter  of  a  company  provides  that 
it  may  agree  or  contract  with  the  "owner 


or  owners  of  land  for  the  right  of  way,  and 
in  case  they  cannot  agree,  a  jury  shall  be 
summoned  to  assess  the  damages,  whose 
inquisition  shall  describe  the  land  taken, 
and  value  "the  quantity  or  duration  of  the 
interest  in  the  same."  Held:  (i)  that  the 
term  "owner  "  includes  every  person  hav- 
ing any  title  to  or  interest  in  the  land  capa- 
ble (jf  being  injured  by  the  construction  of 
the  road,  and  the  interest  of  a  termor  or 
lessee  cannot  be  annihilated  by  a  sul)se- 
(jtient  agreement  between  the  landlord  and 
the  company,  mad.;  without  his  consent; 
(2)  in  such  a  case  the  compensation  must 
be  apportioned  among  the  parties  according 
to  the  relative  value  and  magnitude  of  their 
respective  interests,  and  a  separate  inquiry 
had  and  a  separate  award  of  damages  made 
upon  the  complaint  and  application  of  each. 
Baltimore  &>  O.  R.  Co.  v.  Thompson,  10  Md. 
76. 

The  advantages  which  the  owner  of  any 
other  estate  in  the  land  may  derive  from 
the  road  cannot  be  deducted  from  the  claim 
of  the  tenant  for  years.  Philadelphia  &^ 
R.  R.  Co.  V.  Gctz,  28  Am.  &*  Eug.  R.  Cas. 
244,  113  Pa,  St.  214,  6  At  I.  Rep.  356. 

Where  a  railroad  company  enters  upon 
leased  lands,  Imding  the  lessee  in  possession 
and  his  crops  in  the  ground,  it  is  fixed  with 
notice  of  his  lease,  and  cannot  discharge 
its  liability  to  him  by  payment  to  his  land- 
lord. Lafferty  v.  Schuylkill  River  E.  S.  R. 
Co.,  36  Am.  &>  Eng.  R.  Cas.  575,  124  Pa.  Si. 
297.  \6  Atl.  Rep.  869. 

The  lessee  of  a  stall  in  a  market  has  no 
such  estate  as  will  entitle  him  to  damages 
from  a  railroad  company  which  condenms 
the  market  house.  Strickland  v.  Pennsyl- 
vania R.  Co. ,   1 54  Pa.  Si.  348,  26  Atl.  Rep. 

43I- 

When  a  deduction  is  made  from  the  land- 
lord's damages,  under  appropriation  by  the 
sovereign  for  the  time  the  lease  has  to  run, 
and  awarded  to  the  lessee,  it  in  equity  he- 
longs  to  the  lessor,  as  he  is  deprived  of  re- 
course to  the  land  for  his  rent.  Fitzf^atrick 
V.  Pennsylvania  R.  Co.,  10  J'hila.  (I'lr.)  141. 
—  FoLi,(nviNG  Dyer  v.  Wiglitman,  66  Pa. 
St.  425. 

4;J4.  A'eiidor.s.*— For  land  sold  before 
any  steps  were  taken  to  condemn  the  right 
of  way  through  such  land  t,he  vendor  is  not 
entitled   to  recover   damages,    ui<iess    the 

*  Rights  of  vendor  and  vpndee  of  the  land 
condenmcd,  see  51  Am.  &  Eng.  R.  Cas.  570, 
aistr.     Sec  also  iitt/e,  2U3  ;  post,  870. 
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T\<rht  to  claim  such  dama,2;es  was  reserved 
ill  iiiakiiiij  tlie  sale  and  conveyance  of  the 
l.iixi.     /-y/z-jM/z/cKU/i  &o  P.  R.  Co.  V.  Helm, 

^.s  /.'Av//  (Av.)  r.8i. 

\\  ii.ic  I. mil  occupied  by  a  railroad  is 
convi'viil  before  the  compensation  and 
dania,^es  to  tlie  landowner  have  been  as- 
sessed, the  grantee  takes  the  land  subject 
to  the  company's  easement  therein,  and  the 
rii^ht    to   compensation    and   damaj^es    re- 


mains   m    .he   grantor. 


Mikuaukce  &^  X. 
/i'.  Co.  V.  StniDi^e,  20  Atn.  &>  Eitg.  A'.  Cas. 
413.  63  Wis.  iVs.  23  N..IV.  Rep.  432.- 
DiSTiNGUiSHiNG  Sherman  v.  Milwaukee, 
L.  S.  &  VV.  R.  Co.,  40  Wis.  645 ;  Hiesch  v. 
Chica-o  &  N.  W.  R.  Co..  43  W.j.  .83,  48 
Wis.  16S;  Rusch  V.  Milwaukee,  L.  S.  &  W. 
R.  Co.,  54  Wis.  136.— D1.STINGUISHF.D  IN 
Lamm  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co., 
45  Miim.  71. — Pomeroy  v.  Chicago  &•  M.  R. 
Co.,  25  Wis.  641. 

A  deed  to  a  railroad  company  recited 
that,  "  in  consideration  of  the  location  and 
construction  of"  its  railway,  a  right  of  way 
was  granted  "  so  long  as  it  shall  be  required 
for  the  uses  of  said  "  company.  The  latter 
mortgaged  the  right  of  way ;  the  railroad 
was  never  constructed,  and,  upon  fore- 
closure, the  mortgaged  premises  were  sold 
to  one  who  conveyed  to  plaintiff.  Sub- 
sequently another  company  condemned  the 
right  of  way  and  paid  the  money  into  court, 
when  plaintiff  brought  suit  against  the  ad- 
ministrator of  the  estate  of  the  grantor,  to 
recover  the  money  so  paid  into  court. 
/M(f,  that  the  money  went  to  the  ad- 
ministrator and  not  to  plaintiff.  Ingalls  v. 
Byers,  20  Am.  &•  Eng.  R.  Cas.  345,  94  Ind. 

>34. 

Plaintiff  was  owner  of  land  through 
which  a  railroad  was  constructed  ;  without 
receiving  damages  she  sold  the  land ;  the 
company  afterwards  settled  with  the  pur- 
chaser and  paid  him  the  damages.  Held, 
that  she  could  recover  the  amount  from 
him.  The  damages  were  a  personal  claim 
of  the  owner  wlien  the  injury  occurred ; 
they  did  not  run  with  the  land,  nor  pass  by 
the  deed,  although  not  reserved.  McFad- 
den\.  Johnson,  72  Pa.  St.  335,  3  Am.  Ry, 
Rep.  65.— Following  Schuylkill  &  S.  Nav. 
Co.  7'.  Decker,  2  Watts  343;  McClinton  v. 
Pittsburg,  Ft.  W.  &  C.  R.  Co.,  66  Pa.  St. 
409;  Hart  V.  Kucher,  5  S.  &  R.  i  ;  Common- 
wealth V  Shepard,  3  P.  &  W.  (Pa.)  509; 
Reese  v.  Addams,  16  S.  &  R.  40. — Fol- 
lowed  IN    Porter  v.  Metropolitan  El.  R. 


Co.,  120  N.  Y.  284,  24  N.  E.  Rep.  454,  30 
N.  Y.  .S.  R.  938. 

4;J."».  Purcliasors.*— (i)  When  entitled. 
—  Where  a  railroad  is  located  and  operated 
over  land  without  condemnation,  or  other- 
wise acquiring  the  way,  it  is  a  continuing 
trespass,  and  on  judicial  sale  the  so-called 
right  of  way  passes  to  the  purchaser,  and 
he  will  be  entitled  to  compensation  on  a 
proceeding  to  condemn.  Chicago  &*  I.  R. 
Co.  V.  Hophins,  90  ///.  316. 

Wiiere  land  has  been  occupied  for  rail- 
load  purposes  prior  to  proceedings  to  con- 
demn, the  value  of  the  land  taken  at  the 
time  of  condemnation  is  the  value  to  be  as- 
certained, and  when  the  land  is  sold  after 
such  occupation  and  before  proceedings  to 
condemn,  the  purchaser  will  be  entitled  to 
the  advance  in  value.  Chicago  &•  I.  R.  Co. 
v.  Hopkins,  90  ///.  316. 

While  the  purchaser  of  land  cannot  re- 
cover damages  for  an  injury  thereto  by  the 
construction  of  a  railroad  over  the  same,  or 
a  part  thereof,  before  his  purchase,  yet  if 
the  railway  company,  after  his  purchase, 
adopts  a  new  feature  in  the  construction 
and  operation  of  its  road  in  the  future,  as 
by  making  an  opening  in  the  embankment 
for  the  passage  of  water  and  constructing  a 
bridge  over  the  opening,  such  purchaser 
will,  in  a  proceeding  to  condemn,  be  en- 
titled to  just  compensation  for  any  dam- 
ages growing  out  of  the  change  or  altera- 
tion in  the  nature  of  the  work.  IVahash, 
St.  L.  <S^  /'.  /\'.  Co.  V.  McDougall,  27  Am. 
6^  Eng.  R.  Cas.  386,  118///.  229,  8  N.  E. 
Rfp.  678. 

A  subsequent  purchaser  who  holds  under 
a  warranty  deed  of  lands  upon  which  a  rail- 
road has  been  built  without  the  payment  of 
damages  for  the  land  taken,  and  who  has 
an  assignment  of  the  damages  to  himself, 
may  maintain  an  action  against  the  com- 
pany to  recover  the  same.  Indiana,  B.  Z^ 
W.  R.  Co.  V.Allen,  W},  Ind.  308,  15  ^V. /;, 
Rep.  451,  12  West.  Rep.  910. 

Where  land  is  sold  under  a  contract  for  a 
deed  on  final  payment  of  the  purchase 
money,  and  between  the  sale  and  the  mak- 
ing of  the  deed  a  part  of  the  land  is  con- 


*  Risht  of  grantee  of  land  to  recover  dam- 
ages for  taking,  see  note,  10  Am.  &  Eng.  R. 
Cas.  525;  30  Id.  345. 

Liability  for  damages  for  land  taken  is  trans- 
ferred by  foreclosure  proceedings,  see  51  Am.  & 
Eno.  R.  Cas,  566,  ahtr.  See  also  i///V,  270; 
/.T/,  87». 
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dcsniied  for  a  ri}>ht  of  way,  if  damafjes 
should  be  paid  tlie  vendor  in  money,  he 
will  liold  it  in  trust  for  the  vendee;  but 
where  the  danias^es  are  paid  in  s[)ecial  bene- 
fits to  the  land,  the  vendee  cannot  set  up  a 
further  claim  for  dainasLjes  as  an  offset  to  a 
n(Jte  for  purchase  money.  SUi'enson  v. 
Loc/i>-,  57  ///.  509. 

Where  a  railroad  by  condemnation  pro- 
cecdiii,u;s  procures  a  strip  of  land  for  rail- 
road purposes,  and  the  person  who  is  in 
possession  of  the  land  and  who  claims  to  be 
the  owner  thereof  has  no  deed  therefor,  but 
only  a  title  bond  from  the  person  who  holds 
the  le,<;al  title  to  the  land,  and  the  person 
in  possession  owes  the  person  who  holds 
the  lei;al  title  §2000  for  the  land,  and  is  not 
to  receive  a  deed  until  said  $2000  is  paid, 
said  person  in  possession  must  be  regarded 
as  the  real  owner  of  the  land,  and  is  entitled 
to  the  full  damages  to  the  same  caused  by 
the  railroad  company.  St.  Louis,  L.  &*  D. 
R.  Co.  V.   Wilder,  17  Kan.  239. 

The  damages  incident  to  the  act  of  an 
unlawful  entry  upon  land  by  a  railway  cor- 
poration are  personal  to  the  owner  of  the 
land  and  do  not  pass  by  his  subsequent  con- 
veyance of  the  premises ;  and  in  those  in- 
stances where  the  entry  confers  a  right 
upon  the  company,  leaving  the  damages  to 
be  afterwards  assessed,  it  may  be  the  same 
rule  applies;  but  under  the  N.  Car.  general 
statute  (Code,  vol.  i,  ch.  49)  no  such  right 
is  conferred,  and  hence,  until  a  purchase  or 
condemnation,  the  corporation's  occupation 
is  without  title,  and  the  conveyance  of  the 
land  will  pass  to  the  vendee  the  rigiit  to 
compensation  for  damages.  Livoiiion  v. 
Roanoke  (S-  T.  R.  R.  Co.,  51  Am.  &•  Kn^.R. 
Ciu.  562,  109  N.    Car.    52,    13   S.   E.  Rep. 

734- 

Where  a  railway  company  entered  upon 
land  under  a  conveyance  from  a  mortgagor 
in  possession,  but  without  acquiring  tiie  in- 
terest of  the  mortgagee,  and  afterwards  the 
land  was  sold  under  the  mortgage — held, 
that  the  purchaser  at  the  mortgage  sale, 
whi'.e  not  entitled  to  the  damages  incident 
to  the  act  of  entry,  might  recover  compen- 
sation for  the  land  appropriated  to  the  use 
^f  the  company.  Livcriiion  v.  Roanoke  &• 
T.  R.  R.  Co.,  51  Am.  5^  Enj,r.  R.  Cas.  562, 
109  A^.  Car,  52,  13  S.  E.  Rep.  734. 

A  road  was  surveyed  before,  but  located 
after,  the  purchase  by  the  petitioners  of 
the  lands  involved,  //eltl,  that  the  parties 
were  entitled  to  compensation  as  owners  of 


the  land.  Paditcah  (S^  M.  R.  Co.  v.  Stovall, 
12  Hcisk.  {Tenn.)  i. 

A  railway  company  secured  the  right  of 
way  across  land  by  written  agreement  which 
was  not  recorded.  Afterwards,  and  before 
a  ditch  and  embankment  were  made  (for 
damages  in  constructing  which  plaintiff 
sued),  jjlaintiff  purchased  the  land  without 
notice  of  the  unrecorded  agreement.  Five 
years  afterwards  the  purcliaser  sued  for 
damages  caused  by  the  construction  of  the 
ditch.  Held:  (i)  the  fact  that  the  company 
asked  for  a  condemnation  of  the  land  for  a 
roadbed  did  not  revive  the  claim  for  dam- 
ages, or  result  in  relieving  from  the  bar  of 
limitation;  (2)  if  the  purchaser  occupied 
the  attitude  of  an  innocent  purchaser  with- 
out notice  of  the  agreement  made  by  the 
company  with  his  vendor,  this  would  au- 
thorize him  to  recover  on  condemnation 
the  value  of  his  land,  but  would  not  revive 
the  right  to  damages  already  lost  by  the 
limitation  of  two  years.  Houston  &^  T.  C. 
R.  Co.  V.  Cliaffin,  14  Am.  &>  Eng.  R.  Cas. 
437,  60  Tex.  553. 

Damages  for  a  trespass  arising  before  the 
purchase  would  not  pass  to  a  vendee  by  a 
conveyance  of  the  land  alone,  but  every 
right  in  or  to  the  land  does ;  and  one  who 
subsequently  seeks  to  take  a  part  of  it  for 
public  use,  for  such  taking  must  make  to 
the  owner  adequate  compensation,  in  the 
ascertainment  of  which  must  be  considered 
the  value  of  the  property  sought  to  be  con- 
demned and  the  damages  which  will  be  sus- 
tained by  reason  of  such  condemnation,  etc. 
(Tex.  Rev.  St.  arts.  4193,  4196).  San  Anto- 
nio 6^  A.  P.  R.  Co.  V.  Ruby,  80  Tex.  172,  15 
S.  \V.  Rep.  1040. 

(2)  When  not  entitled. — All  special  dam- 
ages, present  and  prospective,  to  the  owner 
of  lands,  resulting  or  to  result  from  the 
proper  construction,  the  maintenance  and 
operation  of  a  railroad,  under  the  laws  of 
Illinois,  constitute,  as  to  such  landowner, 
one  single,  indivisible  cause  of  action,  which 
may  be  enforced  under  the  eminent  domain 
act,  or  any  other  appropriate  form  of  action. 
Ohio  &•'  M.  R.  Co.  v.  Wachter,  34  Am.  &' 
Enx"-.  R.  Cas.  194,  123  ///.  440,  15  A'.  E.  Rep. 
279;  affirming  23  ///.  App.  415. — Distin- 
GUiSHKi)  IN  Wabash  R.  Co.  t/.  Sanders,  47 
111.  App.  436.  Followed  in  Ohio  &  M.  R. 
Co.  V.  Nuetzel,  43  Ill._  App.  108.  Quoted 
IN  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Claunch, 
41  111.  App.  592. 

Where  such  right  of  action  has  once  ac- 
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cnicd  by  the  location  ai:(i  foiistniction  (jf  a 
railroad,  ami  tiie  owner  of  the  land  thereby 
injured  or  daMiat,fcfl  conveys  it  to  another, 
the  latter  can  maintain  no  action  (or  any 
dainaj,'cs  he  may  subsequently  sustain, 
wiiicij  miyht  have  been  anticipated  and 
allowed  as  prosi)ective  damages  in  any  suit 
which  his  <,aainor  mi^ht  have  brought  in 
his  own  name.  l)/i/o  &->  .1/.  J\,  Co.  v.  U'ai/i- 
ter,  34  Am.  &^  I'-iit;.  R.  L\is.  .'94,  123  ///. 
440,  15  xX.  K.  Rep.  279;  ixffirminir  23  ///. 
y///.  415.— Ai'Pi.iKD  IN  Ohio  cS:  M.  R.  Co. 
7/.  ThiUman,  143  HI.  127. — Pi-nn  Mitt.  L.Ins. 
Co.  V.  //f/.sv,  141  ///.  35,  31  X.  E.  Rfp.  138. 
Indiana,  B.  &^  \V.  R.  Co.  v.  Allen,  100  Ind. 
409. 

Such  damages  do  not  pass  to  a  subse- 
quent purchaser,  unless  they  be  specially 
assigned  to  him.  Sheflock  v.  Louisville,  N. 
A.  <i-'  C.  R.  Co..  115  Ind.  22,  14  IVesL  Rep. 
843,  17  A\  K.  Rep.  171.  IVal/on  v.  Green 
Bay,  IV,  <^  St.  P.  R.  Co.,  70  Wis.  414,  36 
yv.'  ir.  Rep.  10. 

Wliere  condemnation  proceedings  have 
been  properly  carried  on  for  the  purpose  of 
laying  oti  a  route,  side  tracks,  depot 
grounds,  etc.,  for  a  railway  company,  and 
thereafter  the  landowner  accepts  the  con- 
demnation money,  if  there  is  any  mere  ir- 
regularity in  the  proceedings  with  reference 
to  certifying  the  amount  paid  in  by  the 
railway  company  to  the  county  treasurer's 
office,  such  irregularity,  after  the  acceptance 
of  the  amount  thereof  by  the  landowner,  is 
fully  cured,  and  will  not  in  any  way  defeat 
or  avoid  the  proceedings;  and  in  such  a 
case  anv  subsequent  purchaser  of  the  prop- 
erty so  condemned  must  take  notice  of  the 
records  in  the  office  of  the  register  of  deeds, 
and  whatever  appears  upon  the  records  of 
every  otiier  public  office  or  tribunal  of  the 
county  liaving  jurisdiction  of  such  proceed- 
ings. Coyii'in  v.  St.  Louis  &*  S.  F.  R.  Co., 
51  Kan.  451,  33  Pac.  Rep.  99.— Quoting 
Challiss  V.  Atchison,  T.  «i  S.  F.  R.  Co.,  16 
Kan.  1 17. 

Damages  to  aliutting  town  lots  by  reason 
of  the  construction  of  a  railroad  in  the 
street  enure  to  the  owner  of  the  fee,  and  do 
not  pass  by  a  transfer  of  the  title.  A  sub- 
sequent purchaser  takes  the  property  cu>n 
onere.  Colorado  Midland  R.  Co.  v.  Trroar- 
tlien,  I  Colo.  App.  152,  27  Pac.  Rep.  1012. 

4;J0.    Mortffafjoi".*— For  all   the   pur- 

*  Condemning  mortgaged  lands.  Rights  of 
morigagor,  fee  51  Am.  &  Eno.  R.  Cas.  56O, 
absti-.     See  also  note,  57  Id.  559. 


poses  of  appropriating  a  right  of  way  for  a 
railroad  through  mortgaged  premises,  the 
nujrtgagor  in  possession  is  t(}  be  regarded 
as  iht  owner,  and  the  mortgagee  not. 
Rand  V.  Ft.  Scott,  W.  ii-^  IV.  R.  Co.,  50 
A'an.  114,31  I'ac.  Rep.  6ii^.  Bean  v.  A'ulp, 
7  P/iila.  (Pa.)  650. 

In  absence  of  proof  that  the  particular 
property  expropriated  is  subject  to  mort- 
gage, payment  to  the  owner  will  be  decreed. 
Postal  Tel.  Cable  Co.  v.  Louisville,  N.  O.  &* 
T.  R.  Co.,  43  La.  Ann.  522,9  So.  Rep.  119. 

Where  a  company  is  proceeding  to  con- 
demn mortgaged  lands,  the  mortgagor  is 
entitled  to  damages  to  the  same  extent  as 
if  no  mortgages  existed  upon  the  land. 
Breed  V.  Eastern  R.  Co.,  5  Gray  (Mass.)  470, 
«.— Criticiski)  in  Wilson  v.  European  & 
N.  A.  R.  Co.,  67  Me.  358. 

It  is  proper  upon  condemnation  of  mort- 
gaged land  to  award  the  owner  of  the 
equity  of  redemption  the  full  value  of  the 
land,  since  the  damages  awarded  stand  in 
the  place  of  the  land,  and  can  be  subjected 
to  payment  of  the  mortgage.  Thompson  v. 
Chicago,  S.  F.  &^  C.  R.  Co.,  no  Mo.  147,  19 
S.   W.  Rep.  77. 

The  sale  of  a  railroad  under  a  mortgage 
before  the  damages  of  the  landowner  were 
paid  or  secured,  will  not  divest  his  right  to 
recover  compensation  for  the  occupancy  of 
his  land  from  the  purchaser  under  the  mort- 
gage. Western  Pa.  R.  Co.  v.  Johnston,  59 
Pa.  St.  290.— Followed  in  Bridgman  v. 
St.  Johnsbury  &  L.  C.  R.  Co.,  23  Am.  & 
Eng.  R.  Cas.  30,  58  Vt.  198. 

Where  land  is  conveyed  by  a  deed  of 
trust  to  secure  a  debt,  the  deed,  in  con- 
demnation proceedings,  will  be  treated  as 
simply  a  lien  on  the  land,  and  the  grantors 
in  the  deed  of  trust  are  still  owners  of  the 
land,  within  the  meaning  of  Utah  eminent 
domain  statutes,  and  are  the  necessary  par- 
ties; and  a  decree  against  the  trustee  will 
give  the  company  no  title.  Oregon  .S.  L. 
&•  U.  N.  R.  Co.  V.  Mitchell,  7  Utah  505,  27 
Pac.  Rep.  693. 

A  right  of  way  for  a  railroad  company 
was  condenmed  through  land  that  was 
r  oitgaged.  The  mortgagor  appealed  from 
the  award,  after  which  a  proceeding  to  fore- 
close the  mortgage  was  begun  ;  and  both 
actions  were  pending  in  the  same  court  at 
the  same  time.  After  the  condemnation 
proceeding  was  tried,  and  the  award  made 
and  paid,  it  was  found  that  the  proceeds  of 
the  foreclosure  sale  were  insufficient  to  dis- 
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charge  tlic  mortgage  debt.  A  motion  was 
made  l)y  the  mortgagee  in  the  foreclosure 
action  to  have  the  amount  of  the  award 
brouglit  into  court  and  applied  in  satisfac- 
tion of  the  mortgage  indebtedness;  hut  no 
sui)plemental  pleading  was  filed  by  the 
mortgagee,  and  neitiier  tlie  railroad  com- 
pany nor  the  parties  to  whom  the  award 
had  been  paid  were  made  i)arties  in  the 
foreclosure  action,  and  no  elTort  of  any  kind 
was  made  in  either  case  to  control  or  reach 
the  fund  utilil  some  time  after  the  money 
had  been  awarded  and  paid.  The  motion 
was  refused.  Held,  that  the  condemnation 
money  was  not  a  fund  within  the  jurisdic- 
tion and  control  of  the  court  in  the  fore- 
closure action,  and  that  tlie  motion  was 
rightly  denied.  Sclicrnwrliorn  v.  Peck,  44 
.,•////.  &'  Eng.  K.  Cas.  219,  43  Kan.  667,  23 
J'ac.  Rep.  1043. 

The  Long  Dock  Co.  was  the  owner  in  fee, 
and  the  Erie  R.  Co.  the  lessee,  with  the  op- 
tion of  purchase,  of  certain  lands  which  the 
Morris  &  Essex  R.  Co.  was  desirous  of 
acquiring  for  its  use,  and  which  it  had  the 
power  to  condemn.  An  agreement  was 
entered  into  by  which  they  agreed  to  sell  to 
the  M.  &  E.  Co.  the  land  at  a  price  to  be 
fixed  by  condemnation  proceedings.  The 
proceedings  in  condemnation  were  taken, 
the  damages  assessed,  and  a  deed  was  ten- 
dered to  the  M.  &  E.  Co.,  who  refused  to 
pay  the  money  without  a  release  of  the 
mortgage  encumbrances  on  the  property. 
Tlie  lease  was  given  in  1856.  The  follow- 
ing mortgages  were  on  the  property :  two 
by  the  predecessor  of  the  Erie  Co. — one  in 
1S58  and  one  in  1859,  both  passing  after- 
acquired  property;  one  in  1863  by  the  Long 
Dock  and  Erie  companies,  which  allowed 
them  to  sell  the  tract  condemned  free  of 
the  lien,  on  applying  the  proceeds  to  a  sink- 
ing fund;  other  two  by  the  Erie  Co. — one 
in  1870  and  one  in  1874;  two  by  the  N.  Y., 
L.  E.  &  \V.  R.  Co.— one  in  1878,  the  other 
after  1863  ;  and  two  other  small  mortgages. 
In  an  action  brought  to  compel  the  Morris 
&  Essex  Co.  to  accept  the  deed  and  pay  the 
money,  the  parties  interested  in  the  mort- 
gage answering  and  submitting  their  rights 
to  the  court — held:  (i)  that  so  much  of 
the  award  as  was  for  the  interest  of  the 
Long  Dock  Co.  was  applicable  to  the  two 
small  mortgages  and  the  mortgage  (not  yet 
due)  of  1S63;  (2)  that  so  much  as  was  for 
the  lessee's  interest  was  applicable  to  the 
other  mortgages  (not  yet  due),  in  their  or- 


der of  priority;  (3)  that  the  deed  be  ac- 
cepted, and  the  award  paid  into  court,  to 
be  turned  over  to  the  Long  Dock  Co.,  upon 
proof  being  made  of  a  proper  investment 
for  the  sinking  fund  as  required  by  the 
mortgage  of  1S63.  Long  Dock  Co.  \.  Mor- 
ris  tS-  E.  A'.  Co.,  (N./.)  30  W/«.  iS^  E/ig.  A'. 
Cas.  431,  9  All.  Rep.  194. 

4;J7.  3Ioi"tya};ec.* — Where  the  power 
of  eminent  domain  is  exercised,  the  money 
paid  for  compensation  and  damages  will 
stand  in  the  place  of  the  lanri  condemned, 
so  far  as  encumbrances  are  concerned.  If 
the  laud  condemned  and  damaged  is  mort- 
gaged, the  lien  of  the  mortgage  will  attach 
to  the  fund,  and  the  mortgagee  will  be  en- 
titled to  have  the  condemnation  money  in 
place  of  the  land  applied  to  the  payment  of 
his  claim.  Calumet  River  R.  Co.  v.  Brown, 
136  ///.  322,  26  N.  E.  Rep.  501.  Union  Miit. 
L.  Ins.  Co.  v.  Chicago  Sf  W.  J.  R.  Co.,  146 
///.  320,  34  N.  E.  Rep.  948. 

Where  land  is  condemned  for  a  right  of 
way  without  making  the  holder  of  a  mort- 
gage thereon  a  party,  so  that  the  latter  will 
have  the  right  to  take  the  condemnation 
money  or  proceed  to  foreclose  his  mort- 
gage, at  his  election,  the  company  which 
condemned  the  land  and  paid  the  compen- 
sation and  damages  awarded  may,  by  bill  in 
equity,  require  the  application  of  the  money 
to  the  mortgage  debt  before  resort  is  had 
to  the  land.  Calumet  River  R.  Co.  v.  Brown, 
136  ///.  322,  26  N.  E.  Rep.  501. 

As  between  mortgagor  and  mortgagee, 
condemnation  money  paid  belongs  to  the  lat- 
ter to  the  extent  of  the  mortgage  debt.  The 
mortgagor  will  receive  the  benefit  of  this 
application  in  reduction  of  his  debt,  Calu- 
met River  R.  Co.  v.  Bro7vn,  136  ///.  322,  26 
N.  E.  Rep.  501. 

A  mortgagee  of  land  not  made  a  party  to 
a  proceeding  to  condemn  cannot  be  com- 
pelled to  receive  the  condemnation  money 
in  full  of  his  demand.  After  payment  of 
such  money  to  him  he  should  be  left  free  to 
assert  his  right  to  a  larger  sum  by  any  ap- 
propriate remedy  of  his  own  selection,  if  he 
thinks  such  sum  is  not  sufficient.  Calumet 
River  R.  Co.  v.  Brown,  136  ///.  322,  26  A^. 
E.  Rep.  501. 

After  the  execution  and  delivery  of  a 
mortgage  to  secure  a  debt  equal  to  or  larger 
than  the  value  of  the  premises,  a  railway 
company   instituted   a   proceeding  against 

*  See  also  ante,  2G8« 
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tliu  in()rtn;agor  to  condemn  a  strip  of  the 
liiiul  f(jr  its  rij^'lit  oi  way,  neglecting  to 
make  the  mortgagee  a  parly.  The  judg- 
ment of  condemnation  diiected  payment  of 
the  condemnation  money  to  the  county 
truasuier,  "  for  the  henelit  of  the  owner,  (jr 
to  J.  ]{."  (tlie  mortgagor).  Tiie  company, 
on  learning  of  the  mortgage,  fileil  its  bill  to 
enjoin  payment  to  the  mortgagor,  who  was 
alU'ged  to  be  insolvent,  and  to  have  the 
money  paid  to  the  mortgagee.  The  decree 
ordered  payment  of  the  money  to  the  mort- 
gagee, and  allowed  a  reassessment  of  dam- 
ages ill  favor  of  the  mortgagee,  and  directed 
that  in  case  of  a  foreclosure  the  mortgaged 
lands  be  sold  in  the  inverse  order  of  alien- 
ation, treating  the  condemnation  of  the  right 
of  way  as  an  alienation,  and  that  upon  such 
reassessment  the  company  should  not  be  re- 
quired to  pay  for  costly  improvements  placed 
by  it  upon  the  right  of  way,  b^t  only  the 
value  of  the  hmd  when  it  was  first  taken. 
Calumet  River  li.  Co.  v.  Brown,  136  ///.  322, 
id  N.  E.  Kep.  501. 

A  mortgagee,  who  is  not  made  a  party  to 
proceedings  for  the  condemnation  of  a 
right  of  way  for  a  railroad  over  the  mort- 
gaged property,  may  waive  the  omission 
and  assert  his  claim  to  the  award  in  the 
hands  of  the  sIjcrifT,  and  such  claim,  when 
the  property  is  insufficient  to  pay  the  mort- 
gage debt,  and  the  mortgagor  is  insolvent, 
constitutes  a  lien  superior  to  that  of  a  prior 
attacliinent  levied  by  a  creditor  of  the 
mortgagor.  Sawyer  v.  Landers,  56  lawa 
422,  9  A'.  W.  Rep.  341, 

Where  the  mortgage  debt  remains  un- 
paid, and  the  land  is  not  sufhcient  to  pay  it, 
and  the  mortgagor  is  insolvent,  the  mort- 
gagee has,  as  against  the  mortgagor,  a  lien 
on  the  damages  awarded  for  right  of  way 
over  the  premises.  And  in  such  case, 
wliere  the  mortgagee  assigned  his  mort- 
gage, but  reserved  his  right  to  the  damages, 
and  the  mortgagor  assigned  his  equity  in 
the  land,  and  the  mortgage  was  foreclosed 
and  the  land  exhausted,  leaving  a  balance 
of  the  judgment  unpaid,  which  balance  was 
then  assigned  to  the  mortgagee — held,  that 
he  was  still  entitled  to  the  damages  as 
against  :^.ll  parties,  to  be  applied  on  the  un- 
paid portion  of  the  judgment.  Schafer  v. 
Sc/iafer,  75  louia  349,  39  N.  W.  Rep.  697. 

Where  no  notice  is  given  to  the  mort- 
gagee, and  the  damages  are  awarded  and 
paid  to  the  mortgagor,  the  mortgagee  may 
recover  therefor  in   an   action   of  trespass 


against  the  company,  by  virtue  of  the  pro- 
vision of  Me.  Rev.  St.  ch.  51,  §  6.  Il'ilson 
V.  European  &*  A'.  A.  R.  Co.,  67  Me,  358,  16 
Am.  Ry.  Rep.  357. 

While  the  mortgagees  are  entitled  to  have 
the  damages  awarded  by  the  jury  applied 
to  the  payment  of  their  debts,  or  might  have 
demanded  a  separate  assessment  of  damages 
as  to  lanrls  embraced  in  the  deeds  of  tiiisi, 
yet  the  railroad  cannot  ccjinplain  of  the  fact 
that  the  jury  awarded  the  entire  damages 
to  the  mortgagor.  C/iicaiio,  M.  &^  St.  /'. 
R.  Co.  V.  Baler,  102  Mo.  553,  15  S.  IV.  Rep. 
64. 

Where  a  town  lot,  upon  which  there  is  a 
mortgage  duly  recorded,  is  taken  for  right 
of  way,  and  the  whole  of  the  lot  is  taken, 
the  condemnation  money  being  paid  to  the 
mortgagor  and  holder  of  the  legal  title,  in 
an  action  against  such  railroad  company  by 
the  mortgagee  to  foreclose  the  mortgage, 
the  question  as  to  whether,  by  the  condem- 
nation proceedings,  the  railroad  company 
acquired  the  fee  to  the  property  or  an 
easement  is  not  deemed  material,  and  is 
not  decided.  The  whole  of  the  property 
being  taken,  the  effect  upon  the  mortgagee's 
security  is  the  same.  Dodge  v.  Omaha  &* 
S.  IV.  R.  Co.,  28  Am.  &>  Eng.  R.  Cas.  260, 
20  Neb.  276,  29  A^.  W.  Rep.  936. 

In  case  of  proceedings  to  condemn  real 
estate  upon  which  there  is  a  mortgage  of 
record,  the  condemnation  money  found  due 
the  owner  of  the  land  should  be  applied, 
first,  to  the  payment  of  the  amount  due 
upon  the  mortgage,  and  the  remainder  to 
the  holder  of  the  legal  title.  In  case  such 
payment  is  not  made  or  tendered  to  the 
mortgagee  by  proper  notice  of  the  proceed- 
ing, he  is  not  affected  thereby,  and  may 
foreclose  his  mortgage  as  against  the  rail- 
road company  by  proper  action.  Dodge  v, 
Omaha  Sr^  S.  IV.  R.  Co..  28  Am.  6-  Eng.  R. 
Cas.  260,  20  JVe6.  276,  29  N.  IV.  Rep.  936. 

Until  compensation  is  made  in  condem- 
nation proceedings,  the  owner  of  land  has 
a  right  to  mortgage  or  convey  the  same; 
and  any  such  mortgage  or  conveyance 
effects  an  equitable  assignment  of  the 
award,  which  gives  to  the  grantee  or  mort- 
gagee an  equitable  lien  on  the  damages 
awarded.  Engclhardt  v.  Brooklyn,  3  Misc. 
(N.  K)  30.— Quoting  Bank. of  Auburn  v. 
Roberts,  44  N.  Y.  192;  Utter  v.  Richmond, 
112  N.  Y.  610. 

A  railroad  was  surveyed  and  located  over 
mortgaged  land  while  in  possession  of  the 
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mortgagor.  Subsequently  tlie  mortgagee 
foreclosed  and  went  into  possession.  Nei- 
tlicr  mortgagor  nor  mortgagee  had  notice 
of  tlie  suivcy  until  after  the  foreclosure, 
wlien  the  c(iinpany,  not  l;eing  able  to  agree 
as  to  the  damages,  gave  a  bond  to  the 
mortgagee,  as  provided  by  the  laws  of 
Pennsylvania,  and  began  tlie  construction 
of  the  road.  Hclil,  that  the  right  to  dam- 
ages was  in  the  mortgagee.  State  Line  R. 
Co.  V.  Piav/on/.  (Pa.)  14  At/.  Rep.  355. 

The  owiiiT  of  a  mortgage  interest  in  land 
has  a  lien  thereon  enforceable  in  equity  for 
its  "  eqinvalent  in  money  "  when  tlie  land  is 
taken  oy  .;  railroad  company  for  the  pur- 
pose of  building  its  roadbed  on  it,  thu  land 
liaving  been  taken  after  the  condition  in 
the  mortgage  was  broken,  but  before  fore- 
closure ;  and  the  lien  holds,  when  the  land 
was  entered  upon  without  payment,  and 
the  road  constructed  against  the  protests 
and  threats  of  interference  by  the  mort- 
gagor, who  was  finally  restrained  by  injunc- 
tion, although  he  had  agre<jd  with  the 
company  as  to  the  amount  of  damages. 
Adams  v.  St.  Johnsbury  ^S^>  L.  C.  R.  Co.,  25 
Am.  &*  Eitg.  R.  Cas.  172,  57  Vt.  240.— 
Following  Kendall  v.  Missisqnoi  &  C.  R. 
R.  Co.,  55  Vt.  438;  Kittell  v.  Missisquoi  R. 
Co.,  56  Vt.  96. 

The  measure  of  damages  is  not  the  agree- 
ment between  the  mortgagor  and  f  °  com- 
pany, but  the  actual  damages  to  the  land. 
Adams  v.  St.  Johnsbury  &*  L.  C.  R.  Co., 
25  Am.  <&-  Eng.  R.  Cas.  172,  57  Vt.  240. 

The  lien  also  holds,  although  the  old 
company  is  insolvent  and  the  railroad  is 
now  owned  and  operated  by  a  new  com- 
pany, formed  by  the  mortgagees  of  the  old 
company  after  foreclosure  of  their  mort- 
gage. Adams  v.  St.  Johnsbury  &•  L.  C.  R. 
Co.,  25  Am.  &•  Eng.  R.  Cas.  172,  57  Vt.  240. 
— Distinguished  in  BridgmantASt.  Johns- 
bury &  L.  C.  R.  Co.,  23  Am.  &  Eng.  R.  Cas. 
30,  58  Vt.  198. 

In  1872  certain  lands  covered  by  mort- 
gages were  condemned  for  the  use  of  a  rail- 
road, without  the  mortgagees  having  been 
made  parties  thereto,  and  the  entire  amount 
of  the  award  ($6500)  was  paid  to  the  mort- 
gagor, who  was  then  in  possession.  The 
railroad  company  afterwards  became  in- 
solvent, and  a  receiver  therefor  was  ap- 
pointed by  this  court.  When  the  mort- 
gages were  foreclosed  the  receiver  inter- 
vened in  order  that  the  decree  of  sale 
might    provide  for  exhausting    the    other 


lands  covered  by  the  mortgages  before  re- 
sorting to  tiiose  condemned,  and  it  was  so 
ordered.  At  the  sale  it  was  found  neces- 
sary, in  order  to  satisfy  the  inortgagces.  to 
sell  also  the  lands  condemned,  and  they 
were  bougiit  by  the  mortgagees  forS5ooo. 
The  receiver  then  instituted  proceedings  to 
condemn  the  lands  anew,  and  on  petition 
by  the  mor*"'i<4ees  to  restrain  such  pro- 
ceedings, and  'or  the  payment  to  them  of 
the  amount  of  the  award  (jf  1S72  by  the 
receiver  —  Juld :  (i)  that  the  mortgagees 
had,  b\-  ,  urclia'  ing  the  I-tuIs,  dtTeated  the 
title  ol  the  railroad  ci)mi)any  thereto,  and 
the  fact  that  th"V  had  been  the  mortgagees 
of  the  pren-.ises  gave  them,  after  thfjr  fore- 
closure purchase,  no  other  or  better  stand- 
ing than  any  other  purchaser  with  refer- 
ence to  the  condemnation  proceedings  and 
award  of  1872  ;  (2)  that  as  J.\f  affairs  of  the 
company  were  now  in  tlie  hands  of  'he 
court  for  administration  and  mai  agement, 
and  the  court  was  not  satisfied  that  the 
course  proposed  by  the  receiver  was  the 
best  or  most  judicious  one  for  obtaining 
title  to  the  premises,  the  receiver  should  be 
directed  to  report,  for  the  information  of 
the  court,  his  reasons  for  proceeding  with  a 
new  condemnation.  Lehigh  C.  &^  N,  Co. 
V.  Central  R.  Co.,  12  Am.  Sf'  Eng.  R.  Cas, 

416,  35iV./.  ii>.  379- 
438.  Owner    of   ea.seinent.*  —  One 

who  acquires  a  right  to  a  water  ditch 
and  water  right  f)ver  public  lands  under  the 
act  of  congress  of  July  26,  1866,  but  after 
the  grant  of  a  right  of  way  to  a  railroad 
company,  takes  such  right  subject  to  the 
prior  right  of  the  railroad  company,  and 
cannot  recover  the  damages  :hat  may  be 
necessarily  occasioned  to  him  by  its  entry 
on  the  right  of  way  granted  to  it.  Bybee  v. 
Oregon  Sf  C.  R.  Co. ,  46  Am.  &^  Eng.  R.  Cas, 
460,  139  I/.  S.  663,  II  Si/p.  Ct.  Rep.  641. 

Where  a  party  has  conveyed  land,  but 
reserved  in  his  deed  the  privilege  of  a 
water  power,  and  the  right  to  enter  upon  so 
much  of  the  land  as  may  be  needful  for  an 
abutment  on  the  bank,  he  has  such  in- 
terest in  the  land  as  may  be  afTected  by  the 
construction  of  a  railroad,  and  the  railroad 
company  cannot  appropriate  the  land  to  its 
own  use  without  ascertaining,  in  the  mode 
pointed  out  in  the  statute,  what  damages  he 

*  Damages  where  ownership  of  land  taken 
does  not  amount  to  a  fee,  see  note,  10  Af.i.  & 
Eng.  R.  Cas.  148. 
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will  sustain.  Galena  ^^  S.  JV.  A'.  Co.  v. 
Haslaiii,  73  ///.  494. 

Tlie  owner  of  a  private  riyht  of  way  over 
laud  is  entitled  to  have  damages  assessed  as 
an  owner  of  tiie  land,  and  cannot  maintain 
a  c(jmmon  law  action  therefor  when  a 
statutory  remedy  iias  been  provided.  J'/iil- 
lips  V.  ^V.  Clair  Incline  Plane  Co.,  153  Pa. 
.S'A  230,  25  All.  Kef).  735.  —  Following 
I'liihiiU'lphia.  W.  &  li.  R.  Co.  V.  Williams, 
54  Pa.  St.  103. 

A  r.iilroad  company  cannot  cross  a  turn- 
pike without  makint;  compensation,  though 
the  turnpike  company  has  a  mere  easement 
in  the  soil.  Appeal  of  Xorlh  Beach  ^^  M. 
R.  Co..  32  Cal.  499.— Quoting  Milhau  v. 
Sharp,  27  N.  Y.  620. 

A  turnpike  company  located  its  road  with 
the  acquiescence  and  tacit  consent  of  a 
canal  company  along  one  side  oi  the  canal, 
and  constructed  and  enjoyed  such  turnpike 
for  a  series  of  years.  Held :  (i)  that  where 
the  canal  company  afterwards  sells  and 
transfers  its  easement  to  a  railroad  com- 
pany, the  latter  will  take  tiie  same,  subject 
to  the  presumed  easement  of  the  turnpike 
company;  and  if  the  railroad  company  pro- 
ceeds to  construct  a  road  upon  the  land 
covered  by  the  easement  of  the  turnpike 
company,  the  latter  is  entitled  to  compen- 
sation for  tlie  diminution  of  the  productive 
value  of  its  property  by  reason  of  the  change 
from  a  canal  to  a  railroad  ;  (2)  but  in  esti- 
mating the  diminution  of  the  productive 
value  of  the  turnpike  road,  diminution 
arising  merely  from  competition  between 
the  two  roads  as  a  means  of  transportation 
should  be  excluded.  Cincinnati  &' I.  A'.  Co. 
v.  Zinn,  18  0/iio  St.  417. 

A  canal  was  ouilt  through  a  farm,  and 
the  owner  conducted  water  from  .1  never- 
fmling  spring  on  one  side  of  the  canal,  by  a 
pipe  under  the  canal,  to  the  other  side, 
where  it  was  used  for  general  farm  pur- 
poses, it  being  the  only  source  of  supply. 
The  evidence  showed  that  the  pipe  was 
laid  under  the  canal  when  the  present 
owner  bought  the  land,  and  that  he  had 
used  and  enjoyed  it  for  more  than  thirteen 
years,  but  there  was  no  evidence  to  show  by 
what  authority  it  was  so  laid.  A  railroad 
company  sought  to  condemn' a  right  of  way 
over  the  land  so  as  to  appropriate  the 
spring.  Held,  that  in  estimating  the  dam- 
ages it  was  proper  to  treat  the  farm  as  a 
whole,  and  to  consider  the  increased  value 
caused  by  piping  the  water  as  it  was.    In  re 


Boston,  II.  T.  (S-  W.  R.  Co..  31  Hun  {N.  V.) 
461. 
480.  Infants— Postliiiiiioiis  child.* 

— Wlien  the  lands  of  infants  are  condemned 
for  a  right  of  way,  the  decree  should  not 
order  the  damages  or  compensation  money 
to  be  paid  to  their  guardian  ad  litem;  but 
it  should  be  kept  in  the  court  until  a  guar- 
dian is  appointed  for  them,  or  until  some 
other  person  legally  authorized  appears  to 
claim  it.  Broiun  v.  Rome  &•  D.  R.  Co.,  36 
Am.  dr'  En^.  R.  Cas.  571,  86  Ala.  206,  5  So. 
Rep.  195. 

W^here  land  in  Nebraska  has  been  con- 
demned for  right  of  way  l)y  a  railroad  com- 
pany, and  the  award  of  damages  paid  to  the 
widow  and  sole  devisee  of  the  deceased 
owner,  whose  will  is  revoked  pro  tanto  by 
the  subsequent  birth  of  a  child,  and  the  es- 
tate has  been  settled,  the  rights  of  such 
child  may  be  adjudicated  in  an  action  to 
quiet  title  instituted  by  the  company,  in 
which  such  child  files  a  cross-bill  praying 
that  she  be  adjudged  to  be  the  tenant  in 
common  with  the  company,  and  a  partition 
and  accounting  between  them  be  decreed. 
Chicago,  B.  &*  Q.  R,  Co.  v.  M^asserman,  20 
A/n.  &»  Eng.  R.  Cas.  428,  22  Fed.  Rep.  872. 

440.  Married  women.t— Where  hus- 
band and  wife  had  executed  a  mortgage 
upon  land  before  it  was  condemned  by  a 
railroad  and  the  money  paid  into  court,  the 
wife  being  at  the  time  under  age,  the  wife, 
by  coming  in  and  claiming  the  money  at 
the  first  opportunity  after  she  comes  of  age, 
and  while  the  money  is  still  in  court,  avoids 
the  mortgage  so  far  as  her  interest  is  con- 
cerned.    Ross  v.  Adams,  28  N.J.  L.  160. 

If  a  corporation,  under  the  authority  of 
its  charter,  appropriate  the  land  of  a  feme 
covert,  and  she  and  her  husband  petition  for 
compensation  and  damages,  the  court  has 
the  power  to  divest  them  of  their  title  to 
the  land  taken,  and  vest  the  fee  in  the  com- 
pany, or  order  a  deed  to  be  made  by  the 
liusband  and  wife  with  the  necessary  for- 
malities, as  a  condition  precedent  to  receiv- 
ing the  compensation  and  damages  allowed. 
East  Tenn.  6^  V.  R.  Co.  v.  Lime,  3  Head 
(Ttv/;/.)  63.— QuoTKD  IN  Randall  v.  Te.'ias 
C.  R.  Co.,  22  Am.  &  Eng.  R.  Cas.  102,  63 
Tex.  586. 


*  Right  of  guardian  to  agree  to  damages  to 
ward's  land,  see  51  Am.  &  Eng.  R.  Cas.  568, 
abstr.     See  also  ante,  t2CI4. 

+  See  also  ante,  205;  post,  870. 
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In  sucli  a  case  the  wife  is  entitled  to  the 
compensation  and  damages  allowed  ;  and  it 
is  the  duty  of  the  court  to  protect  her  right 
thereto,  by  seeing  that  the  money  is  paid 
to,  or  upon  legal  authority  from,  her.  A'as/ 
Teiin.  &'  V.  K.  Co,  v.  Love,  3  Head  ( Teiin.) 

63. 

441.  Cestui  que  trust. — In  order  to 
protect  the  rights  of  a  cestui  que  trust  in 
lands  condemned  by  a  railroad  company, 
the  company  may  be  directed  to  pay  into 
court  the  award  as  to  the  s:)ecific  portion 
of  the  lands  to  which  the  hiterest  of  the 
cestui  que  trust  attached,  which  aw:ird  had 
been  made  separately  as  to  such  land.  Mc- 
Jiityre  V.  Kaston&^  A.  A'.  Co.,  26x\'.J.  Eq. 
425. 

On  failure  to  pay  the  award  into  court, 
an  injunction  may  issue  to  restrain  the 
compaiiy  from  taking  possession  of  the 
lands.  Mc  In  tyre  v.  East  on  &^  A.  R.  Co.,  26 
N.J.  Eq.\z^. 

442.  In<lian  occupants.— A  Chero- 
kee Indian  and  occupant  of  land  has  such  a 
durable  and  permanent  interest  in  his  land 
as  to  entitle  him  to  pay  for  an  additional 
servitude  cast  on  the  same.  Payne  v.  Kan- 
sas <S«  A.  V.  R.  Co.,  47  Am.  &*En^.  R.  Cas. 
22S,  46  Fed.  Rep.  546. 

443.  Judgment  creditors.— In  a  pro- 
ceeding to  condemn  land,  although  the 
bare  ownership  may  be  in  one  person,  yet, 
where  a  creditor  of  such  person  had  at- 
tached the  land  and  obtained  a  judgment  in 
the  attachment  proceeiling,  a  payment  of 
the  money  awarded  in  the  pnjcceding  to 
condenni  to  such  creditor,  not  exceeding 
the  amount  of  his  judgment,  would  be  a 
payment  to  the  party  interested,  in  accord- 
ance with  the  statute.  Chicago,  B.  &*  Q. 
R.  Co.  V.  Chamberlain,  84  ///.  333,  16  Am. 
Ry.  Rep.  466. 

Where,  in  a  collateral  proceeding,  the 
right  to  the  com[iensati<)n  awarded  in  a  pro- 
ceeding to  condemn  land  depends  upon  a 
jiidi^mcnt  in  rem  rendered  in  a  suit  by  at- 
tachment against  the  former  owner,  it  is 
not  necessary  to  make  proof  of  the  debt  on 
which  the  judgment  was  fou  ded.  The 
judgment  will  be  regarded  as  at  Xf.sK prima 
facie  evidence  of  the  indebtedness  upon 
which  it  professes  to  iia"e  been  rendered. 
C/iicago,  />'.  iS^  (J.  R.  Co.  v.  Chamberlain,  84 
///.  333,  16  Am.  Ry.  Rep.  \(X^. 

444.  Homestead  setllers  niid  pre- 
eniptloiiers. — A  settler  upon  public  lands, 
who  has  made  a  valid  homestead  entrv,  and 


is  in  possession  perfecting  his  title,  is  en- 
titled to  full  value  for  all  injury  done  to  his 
possession,  where  a  part  of  such  Immestead 
lias  been  condemneil  lor  right  1  f  way  for  a 
railroad;  and  the  measure  of  lis  daniiige 
diflers  oidy  in  degree  from  that  sustained- 
by  one  for  the  same  cause  who  has  a  perfect  , 
title.  Ellsworth,  M.,  N.  &^  S.  E.  R.  Co.  v,  ' 
Gates,  39  Am.  &^  Etig.  R.  Cas.  45,  41  Kan. 
574,  21  Pac.  Rep.  632.— Quoting  Burling- 
ton, K.  &  S.  W.  R.  Co.  II.  Johnson,  38  Kan. 
142. 

A  tract  of  unsurveyed  land  of  the  United 
States,  of  an  agricultural  character,  was  lo- 
cated and  settled,  and  buildings  were 
erected  on  it.  Defendant,  who  was  quali- 
fied to  take  proceedings  to  obtiiin  title  un- 
der the  pic-emption  ';iws,  bought  the  right 
of  possession  and  improvements,  took  pos- 
session, made  improvements,  and  continu- 
ously resided  thereon,  located  the  section, 
and  filed  his  declaration  to  hold  it  under 
the  pre-emption  laws,  and  intended  to  ob- 
tain title  thereunder  when  the  land  should 
be  surveyed.  Provision  for  the  condemna- 
tion of  possessory  claims  for  rights  of  way 
was  made  by  act  of  congress  March  3, 
1875,  and  Rev.  St.  Idaho,  tit.  7.  Held,  that 
defendant's  possessory  claim  could  not  be 
taken  for  a  right  of  way  by  a  railroad  com- 
pany having  no  right  to  the  land,  without 
compensation.  Washington  &*  I.  R.  Co,  v. 
Osborne,  2  Idaho  527,  21  Pac.  Rep.  42 J. 

44.'».  PersoH  paying;'  taxes  under 
iiiiKtalie  as  to  title.— Where  one  in  good 
faith,  believing  himself  to  be  the  owner  of 
land  not  in  a  condition  to  be  occupied,  pays 
the  ta.xes  thereon  for  years,  and  when  the 
property  is  condemned  for  public  use  the 
real  owner  comes  forward  and  claims  the 
proceeds,  equity  will  regard  the  payment  of 
the  taxes  as  having  been  made  for  the 
owner,  and  will  charge  the  proceeds  of  the 
condemnation  with  the  taxes  thus  paid  in 
favor  of  the  party  paying  them.  Union  R. 
&r>  T.  Co.  v.  Skinner,  9  Mo.  A  pp.  189. 

44<J.  Contractor  doin$;  tlie  work. 
— Commissioners  appointed  to  apjiraise  the 
compensation  to  be  paid  for  certain  lands 
belonging  to  a  railroiid  company,  sought  to 
be  taken  by  the  city  of  New  York  for  the 
construction  of  a  reservoir,  determined  and 
reported  as  the  amount  of  the  compensa- 
tion, the  estimated  expense  of  raising  the 
bed  of  the  railroad,  and  relaying  tiie  tracks, 
and  other  work  rendered  necessary  by  rea- 
son  of  the   construction   of  the   reservoir. 
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and  they  found  that  the  city  should  pay  the 
sum  F'^  estimated  "  from  time  to  time  as 
tlie  wori'.  siiould  progress  "  to  \V.,  as  con- 
tractor for  constructing  the  railroad  for  the 
company.  Uuon  the  coming  in  of  the  re- 
port, on  application  made  without  notice 
to  W.,  the  special  term  of  the  supreme 
court  confirmed  the  report,  save  that  it 
ordered  tlic  sum  ..warded  to  be  paid  "  to 
the  coMtractor,  vviio  sliall  do  the  work  speci- 
fied." W.  liari  previous  to  that  time  done 
a  small  amount  of  the  work,  hut  had  sus- 
pended work,  and  soon  after  tiie  railroad 
and  its  franchises  were  sold  on  foreclosure. 
A  new  company  was  organized,  who  con- 
tracted with  R.  to  construct  the  road,  it 
being  provided  in  the  contract  that  he 
should  receive  the  amount  of  the  award. 
R.  did  the  work  in  question  at  a  cost  ex- 
ceeding the  estimate  of  the  commissioners, 
and  upon  motion  made  on  ids  behalf,  with 
notice  to  \V,,  the  prior  order  was  amended 
so  as  to  make  the  award  payable  to  K. 
Held,  that  the  direction  of  the  commission- 
ers did  not  give  W,  such  a  vested  right  in 
the  award  as  precluded  the  court  from  di- 
recting it  to  be  paid  to  a  different  con- 
tractor, who  actually  did  the  work  ;  and 
although  W,  had  no  rotice  of  the  original 
order,  having  had  notice  of  the  motion  to 
amenti,  the  amended  order  was  valid  as 
against  him.  In  re  Mayor,  etc.,  of  N.  V., 
lo  Am.  Sf  Eng.  R.  Cas.  125,  90  JV.   V.  390. 

The  fact  that  at  the  time  the  award  was 
made  the  old  company  was  indebted  to  R. 
in  a  large  amount,  and  that  the  direction 
that  he  was  to  receive  the  award  was 
founded  upon  an  agreement  between  the 
company  and  the  Croton  department,  did 
not  preclude  the  court,  as  the  award  was 
not  made  for  any  interest  he  then  had,  but 
to  cover  the  expense  of  work  thereafter  to 
he  done,  aiul  was  simply  made  payable  to 
him  to  secure  payment  for  such  work,  /n 
ri-  Mtiyor,  etc.,  0/  X.  V.,  10  Am.  &*  Eng.  R. 
Cas.  125,  90  iV,  y.  390. 

Although  VV,  might  have  some  equity  to 
be  secured  by  the  award  for  the  small 
amount  of  work  done  by  him,  he  had  no 
such  absolute  right  as  made  it  error  of  law 
for  the  court  to  refuse  him  this  protection. 
In  re  Mayor,  etc.,  of  N.  Y.,  10  Am.  is*  Eng. 
R.  Cas.  125,  90  iV.  1',  390. 

447.  Sooioiid  coiMlciniiation  or 
cliitn^c  ofoAviiorsliip  of  road. —Where 
a  railroad  company  has  acquired  and  paid 
for  right  of  way,  but  has  abandoned  it,  a 


second  company  may  acquire  it  by  con- 
demnation ;  but  unless  the  landowner  has 
refunded  the  compensation  received  by 
him  from  the  first  company,  he  is  not  en- 
titled to  the  compensation  awarded  upon 
the  condemnation  by  the  second  company, 
but  such  compensation  is  to  be  awarrled  to 
the  first  company  or  its  legal  representa- 
tives. Dubuque  &*  D.  R.  Co.  v.  Diclil,  20 
Am.  (3^  Eng.  R.  Cas.  299,  64  loiva  635,  21  X. 
ir.  Rep.  1 1*7. 

Where  a  stale  acquires  lands  for  a  right  of 
way,  under  a  statute  which  vests  the  title  in 
the  state,  and  makes  provision  for  the  pay- 
ment of  danuiges  to  tlie  landowners,  and 
afterward  transfers  all  of  its  right,  title,  and 
interest  to  a  railroad  ajmpany,  no  obliga- 
tion is  imposed  upon  the  latter  to  pay  the 
original  damages,  whether  the  same  had 
been  paid  by  the  state  or  not.  People  e.x  rcl. 
V,  Michigan  Southern  R.  Co.,  3  Mich.  496. — 
DISTINGUI.SHING  Van  Home  v.  Dorrance, 
2  Dall.  (U.  S.)  304;  Gardner  v.  Newburgh,  2 
Johns.  Ch.  (N.  Y.)  162;  Varick  v.  Smith,  5 
Paige  (N,  Y,)  137,— Followed  in  Smith  v. 
McAdam,  3  Mich,  506. 

3,  How  Compensation  is  Assessed  or  Valued, 
Generally. 

448.  Si'lec'tiiij;  tlic  tribiiiinl  — 
Power  of  t)ic  legislature* — Though 
the  constitution  secures  the  right  of  the  citi- 
zen to  a  just  compensation  for  his  prop- 
erty before  it  shall  be  taken  for  public  use, 
yet  the  legislature  has  the  right  to  prescribe 
the  mode  in  which  that  compensation  shall 
he  ascertained  and  determined.  Henderson 
(S-  iV.  R.  Co.  V.  Dickcison,  17  B.  Mon.  (h'y.) 
173,— OuoTKD  IN  Louisville,  St,  L,  &  T,  R, 
Co,  7',  Rarrctt,  91  Ky,  487. 

While  the  legislature  must  provide  an 
impartial  tribunal  to  assess  the  compensa- 
tion to  be  paid,  and  an  opportunity  to  the 
parties  interested  to  be  heard  before  it,  it 
may  determine  what  that  tribunal  shall  be — 
whether  a  jury,  a  court  without  a  jury,  or 
commissioners  to  be  appointed  by  the  court, 
Ames  V.  Lake  Superior  &*  M,  R.  Co.,  21 
Minn.  241, 

The  proprietor  whose  land  is  taken  for 
public  use  is  entitled  to  have  his  compensa- 
tion therefor  ascertained  by  a  fair  and  im- 
partial  tribunal,  but  it  is  no  objection  to 


*  Tribunal  to  assess  damages,  see  notes,  5  Am. 
&  Eng.  R,  Cas.  386;  14  Id.  231. 
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that  tribuna'-  that  the  proprietor  had  no 
direct  voice  in  designating  the  individuals 
who  should  constitute  it.  People  ex  rel.  v. 
j\Jii/tii;an  Southern  R.  Co.,  3  Midi.  496. 

4:4l>.  statutory  iiuxlu  must  be 
strictly  iMirsucd.*— Where  the  statute 
prescribes  a  mode  for  determining  the  com- 
pensation that  shall  be  paid  to  landowners 
for  their  land  taken  for  public  improve- 
ments, the  mode  there  prcscrii)ed,  and  no 
other,  can  be  pursued.  Pettibone  v.  La 
Crosse  &>  M.  A'.  Co.,  14  JI7s.  443. — Fol- 
lowed IN  Ford  V.  Chicago  &  N.  W.  R.  Co., 
14  Wis.  609. — Forti  V.  Chicago  Sir'  N.  IV.  Ji. 
Co.,  14  Wis.  609. 

Where  a  statute  authorizes  a  railroad 
company  to  take  materials  for  the  con- 
struction of  its  road,  and  prescribes  a  speci- 
fic mode  for  ascertaining  the  value  thereof, 
the  common  law  remedy,  by  action  for  tres- 
pass, is  superseded,  and  the  landowner  must 
pursue  the  course  pointed  out  by  the  stat- 
ute. Baker  v.  Hatmibal  &»  St.  J.  R.  Co.,2,(> 
Mo.  543.— Followed  in  Leary  v.  Hannibal 
&  St.  J.  R.  Co..  38  Mo.  486. 

450.  Liuiit.s  aiul  exceptions  to  this 
rule. — The  right  of  a  railnjad  corporation 
to  have  the  damages  for  the  appropriation 
of  land  to  its  uses  assessed  in  a  particular 
mode  is  not  a  franchise  which  passes  to  the 
purchaser  of  its  property.  It  is  a  personal 
privilege  of  the  company  and  not  transfer- 
able. Little  Rock  &^  Ft.  S.  R.  Co.  v.  Mc- 
Gshee,  20  Am.  &^  Eng,  R.  Cas.  82,  41  Ark. 
202. 

When  a  railroad  corporation  has  no 
vested  right  to  a  particular  mode  of  assess- 
ing damages  for  appropriating  lands  for  its 
uses,  the  owner  of  land  taken  by  it  may  sue 
in  trespass  or  other  appropriate  action  ard 
have  his  damages  assessed  by  a  jury.  Little 
Rock  &^  Ft.  S.  R.  Co.  V.  McGehee,  20  Am.  ^S^• 
Eito-.  R.  Cas.  82,  41  Ark.  202.  —  Distin- 
guished IN  Reichert  7'.  St.  Louis  &  S.  F, 
R.  Co.,  51  Ark.  491. 

When  a  charter  provides  for  the  assess- 
ment of  damages  in  a  summary  way,  there 
being  no  negative  words  in  the  statute,  ex- 
pressor  implied,  the  landholder  whose  prop- 
erty is  taken  is  not  deprived  of  his  com- 
mon law  remedy  to  recover  damages.  The 
statute  creates  no  new  right,  and  being  in 
derogation  of  a  common  law  right,  must  be 

*  Jurisdiction  of  tribunal  to  assess  damages  ex- 
clusive, see  note  14  \m.  Si.  Eng.  R.  Cas.  323. 
See  also  ante,  47,  03,  o8> 


strictly  construed  ;  the  summary  remedy 
given  by  the  statute  is  cumulative  only. 
Carrv.  Georgia  R.  &•  />'.  Co.,  i  Ga.  524. — 
Not  followed  in  Brown  v.  Beatty,  34 
Miss.  227. 

The  mode  provided  by  statute  for  assess- 
ing damages  for  right  pf  way  does  not  ap- 
ply where  property  is  damaged,  but  no  por- 
tion thereof  taken.  Burlington  o~»  M.  R. 
Co.  V.  Reinhackle,  \\  Am.  &"  Eng.  R.  Cas, 
169,  15  Neb.  279,  18  N.  IV.  Rep.  69,  48  Am. 
Rep.  342. — Followed  in  Republican  Val- 
ley R.  Co.  V.  Fellers,  20  Am.  &  Eng.  R.  Cas. 
256,  16  Neb.  169;  Omaha  Horse  R.  Co.  v. 
Cable  Tram- Way  Co.,  32  Fed.  Rep.  727. 

451.  General  rules  for  estimating 
tlamajfes.* —  In  assessing  compensation 
both  the  advantage  and  injury  resulting  to 
the  owner  of  the  lands  from  the  construc- 
tion of  the  railroad  should  be  considered. 
The  intrinsic  value  of  the  land  taken  is  not 
the  true  rule  of  damages.  Whiteman  v. 
Wilmington  &>  S.  R.  Co.,  2  Harr.  {Del.) 
514. 

The  damages  to  be  awarded  as  compen- 
sation to  the  landowner  must  be  based 
upon  the  fair  cash  value  of  the  land  at  the 
time  of  the  condemnation.  Calumet  'jer 
R.  Co.  V.  Moore,  33  Am.  &*  Eng.  R.  Cas. 
179,  124  ///.  329,  15  A^.  E.  Rep.  764.— Fol- 
lowed in  Brown  v.  Calumet  River  R.  Co., 
125  III.  600,  15  West.  Rep.  556,  18  N.  E. 
Rep.  283. 

The  jury,  in  fixing  the  value,  should  con- 
sider the  fair  cash  market  value  of  the  prop- 
erty, if  sold  in  the  market  under  ordinary 
circumstances  for  cash,  and  not  on  time, 
and  assuming  that  the  owners  are  willing 
to  sell  and  Mie  purchaser  is  willing  to  buy. 
Brown  v.  Calumet  River  R.  Co.,  125  ///.  600, 
1 5  West.  Rep.  556, 18  N.  E.  Rep.  283  ;  a  firm- 
ing 37  ///.  App.  113.— Following  Kicrnan 
V.  Chicago,  S.  F.  &  C.  R.  Co.,  123  111.  188; 
Calumet  River  K.  Co.  v.  Moore,  124  111.  329. 
In  determining  the  value  of  lands  appro- 
priated, the  same  considerations  are  to  be 
regarded  as  in  a  sale  between  private  parties, 
the  inquiry  being  what,  from  their  availabil- 
ity, are  they  worth  in  the  market?  Low  v. 
Concord  R.  Co.,  25  Am.  &»  Eng.  R.  Cas.  199, 
63  N.  H.  557,  3  Atl.  Rep.  739. 

Compensation  is  to  be  estimated  accord- 

*  Rules  for  estimation  of  damages,  see  note,  9 
Am.  St.  Rft.  54^. 

General  principles  as  to  methods  of  determin- 
InR  necessity  for  taking  and  the  measure  of 
damages,  see  note,  10  Am.  &  Eng.  R.  Cas.  540. 
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ing  to  the  existing  condition  of  tlie  prop- 
erty at  the  time.  The  owner  is  not  re- 
quired to  remove  buililin^s  or  other  things 
attaclied  to  the  realty  in  order  to  lessen 
his  damages.  Chicago,  S.  F.  &•  C.  A'.  Co. 
V.  li'an/.  128  ///.  349,  18  A'.  £.  Rep.  828,  21 
N.  K.  Rfp.  562. 

Arbitrary  and  lumping  methods  should 
not  be  resorted  to  in  assessing  damages. 
Kansas  City,  C.  &•  S.  A'.  Co.  v.  Story,  36  .liii. 
&-  Eiijr.  A'.  Cas.  584,  (j6JIo.  611,  10  S.  IV. 
AV/>.  203. 

A  ptjssible  reverter  is  never  contemplated 
in  the  assessment  of  damages,  tlie  appro- 
priation is  regarded  as  permanent,  and  the 
damages  arc  awarded  on  that  basis.  Miner 
V.  Xew  York  C.  6-»  //.  A'.  R.  Co.,  47  ^/w.  &^ 
JCng.  R.  Cas.  212,  123  A^  V.  242,  25  A'.  E. 
^■^'P-  339.  33  ^V.  Y.  S.  R.  211  ;  affirming  46 
J/iinbi2,  13  A.  Y.  S.  R.  15. 

Damages  should  be  assessed  without 
reference  to  the  person  of  the  owner  or  the 
actual  state  of  his  business.  Pittsburgh  &• 
L,  E.  R.  Co.  v.  Robinson,  i  Am.  &^  Eng.  R, 
Cas.  468,  95  Pa.  St.  426. 

It  is  error  to  estimate  damages  upon 
what  has  been  paid  by  the  corporation  seek- 
ing the  condemnation,  to  owners  of  ad- 
jacent property.  Spokane  &j  P.  R.  Co.  v. 
Lieitallen,  2  Idaho  i  loi,  29  Pac.  Rep.  854. 

Tlie  damages  must  be  assessed  with  refer- 
ence to  the  use  and  purpose  for  which  the 
landowner  acquired  and  used  the  land. 
Welch  v.  Milwaukee  S^  St.  P.  R.  Co.,  27 
ll'is.  108,  2  ^////.  Ry.  Rep.  i. 

Whether  damages  recovered  against  a 
company,  in  an  action  of  trespass  for  un- 
lawfully entering  lands,  should  be  deducted 
from  the  amount  of  damages  subsequently 
assessed  in  a  condemnation  proceeding, 
queer e.  Pomeroy  v.  Chicago  <S-»  M  R.  Co., 
25  Wis.  641. 

452.  DittVreiice  in  value  before 
and  after  the  takiiij;-.*— The  true  rule 
for  fi.\ing  the  damages  in  an  eminent  do- 
main proceeding  is  found  by  ascertaining 
the  value  of  the  tract  of  land  through 
which  the  road  is  to  run,  both  before  and 
after  the  road  is  constructed  ;  and  the  dif- 
ference between  these  two  values  is  the 
am<)unt  of  compensation  tliat  the  owner  is 
entitled  to  for  the  land  taken,  excluding 
any  enhancement  in  the  value  resulting 
from  the  proposed  improvemen'-.  Lciiis- 
ville  iS-»  N.  R.  Co.  v.  Ingrain,  lAj.)  14  S.  W. 


*  See  also  post,  045. 


Rep.  534.— Following  Asher  z/.  Louisville 
&  N.  K.  Co.,  87  Ky.  391,  8  S.  W.  Rep.  854. 
—  Wabash,  St..L.  &^  P.  R.  Co.  v.  McDoic 
gall,  36  Am.  <S^  Eng.  R.  Cas.  597,  126  ///. 
iir,  18  N.  E.  Rep.  291,  i  Z.  R.  A.  207. 
IJouit  V.  Mason  City  <Sn»  Et.  I).  R.  Co.,  36 
Am.  S^  Eng.  R.  Cas.  633,  76  Io7aa  438,  41 
JV.  W.  Rep.  65. — Following  Fleming  t'. 
Chicago,  D.  &  M.  R.  Co.,  34  Iowa  ^^7. 
Quoting  Henry  v.  Dubuque  tSt  P.  R.  Co., 
2  Iowa  y:)^.—  Elizabethtoivn  &•  P.  R.  Co.  v. 
Helm,  8  Bush  {Ky.)  681.  Graham  v.  Pitts- 
burgh &^  L.  E.  R.  Co.,  51  Am.  dr»  Eng.  R. 
Cas.  619,  145  Pa.  St.  504,  22  All.  Rep.  983, 
48  Phila.  Leg.  Int.  538,  22  Pittsb.  L.  J. 
Uy.  S.)  164. — Distinguishing  Wheeling, 
P.  &  B.  R.  Co.  V.  Warrell,  122  Pa.  St.  613; 
Allegheny  Valley  R.  Co.  v.  Colwell,  (Pa.) 
15  Atl.  Rep.  927;  Oliver  v.  Pittsburgh,  V. 
&  C.  R.  Co.,  131  Pa.  St.  408;  Lawrence's 
Appeal,  78  Pa.  St.  i^^^.— Baltimore  &>  P.  R. 
Co.  V.  Springer,  {Pa.)  13  Atl  Rep,  76. 

Evidence  of  the  value  of  the  property  at 
an  intermediate  time  and  before  the  com- 
pletion of  the  railroad  is  inadmissible. 
Hoffman  v.  Bloomsburg  &^  S.  R.  Co.,  157 
Pa.  St.  174,  27  At/.  Rep.  564. 

The  whole  and  not  a  part  of  the  tract  of 
land  through  which  a  railway  company  runs 
its  road  should  be  valued  as  it  was  both  be- 
fore and  after  the  road  was  built,  since  it  is 
the  difference  between  these  two  values 
which  constitutes  the  measure  of  damages. 
It  is  therefore  error  to  allow  a  witness  to 
select  a  portion  of  the  property  affected 
and  determine  the  extent  to  which  that 
alone  is  damaged,  without  valuing  or  even 
exainining  the  remainder.  Schuylkill  River 
E.  S.  R.  Co.  V.  Stacker,  44  Am.  &*  E^ng.  R. 
Cas.  137,  128  Pa.  St.  233,  iS  .///.  Rep.  399. 

Where  the  land  has  been  treated  as  an 
entirety,  though  different  portions  of  it 
might  be  devoted  with  greatest  advantage 
to  different  purposes,  the  plaintiff  is  enti- 
tled to  have  the  entire  tract  considered  in 
the  assessment  of  damages.  Doml  v.  .Ma- 
son City  ^-^  Ft.  D.  R.  Co.,  36  Aw.  &^  Eng.  R. 
Cas.  633,  76  Iowa  438,  41  JV.  IV.  Rep.  65.— 
Disitnguishing  Haines  7j.  St.  Louis,  D. 
M.  .^  N.  R.  Co.,  65  Iowa  216. 

In  the  construction  of  its  railroad  across 
an  unimproved  city  lot  abutting  upon  a 
navigable  river,  the  company,  as  an  engi- 
neering necessity,  erected  a  bulkhead  at  the 
pnrt-wardens'  line,  outside  its  api)ropriation, 
under  an  agreement  with  the  landowner 
that  it  should  be  built  without  cost  or  ex- 
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pense  to  him,  in  labor  or  material.  HM, 
tliat  in  the  assessment  of  damages  to  tlie 
land  from  the  location  and  construction  of 
tiie  railroad,  the  true  test  was  the  differ- 
ence between  the  value  of  the  entire  lot,  as 
it  was  immediately  before  the  taking,  and 
the  value  of  what  was  left  of  it,  after  the 
taking  of  the  part  occupied  by  the  com- 
pany's appropriation.  Nam's  v.  Scliuylkill 
Kiver  E.  S.  R.  Co.,  141  I'a.  St.  242,  21  At  I. 
Rep.  590. 

Though  the  availability  <jf  the  lot  for  im- 
|)r()vcments  was  an  clement  of  value,  the 
value  of  the  lot  at  the  time  of  the  taking 
was  the  value  as  it  then  was,  not  as  it  might 
have  been  with  the  improvements  ;  and  the 
value  of  the  rest  of  the  lot  after  the  taking 
was  also  its  value  as  it  then  was,  and  not 
as  it  was  when  subsequently  improved  and 
in  use  as  a  wharf  property.  Harris  v. 
Scliuylkill  River  E.  S.  R.  Co.,  141  Pa.  St.  242, 
21  All.  Rep.  590. 

And  both  values,  before  and  after  the 
taking,  were  the  general  market  value  of 
the  particular  lot,  considering  such  advan- 
tages and  disadvantages  only  as  were  special 
iind  peculiar  to  it,  and  without  reference  to 
the  general  rise  or  fall  common  to  it  and 
other  neighboring  properties,  consequent 
u])on  the  coming  in  of  the  railroad.  Har- 
ris v.  Schuylkill  River  E.  S.  R.  Co.,  141  Pa. 
St.  242,  21  ^Itl.  Rep.  590. 

45;j.  When  part  of  Ji  tract  <>f  land 
is  taken,  damages  to  the  remainder 
are  to  he  assessed.* — Just  compensation 
for  land  taken  consists  in  making  the  owner 
g(j()(i,  by  an  equivalent  in  money,  for  the 
li>ss  he  actually  sustains  in  the  value  of  iiis 
properf  by  being  deprived  of  a  portion  of 
it.  It  includes  not  only  the  value  of  the 
land  taken,  but  also  the  diminution  in  the 
value  of  that  from  which  it  is  severed. 
/,,!■/////  V.  C/iicat^'-o,  IV.  &•  N.  R.  G?.,  33  Fed. 
Rrp.  415.  —  Following  Bigelow  v.  West 
Wis.  K.  Co.,  27  Wis.  4S7. — Iiiilay  v.  Union 
Ibanclt  R.  Co.,  26  Conn.  249.  —  DiS'llN- 
Gui.suKi)  IN  Longworth  v.  Meriden  &  W. 
R.  Co  ,  61  Conn.  451. — Oran^r  Belt  R.  Co. 
V.  Craver,  32  Fla.  28,  13  So.  Rep.  444.  Reis- 
ner  v.  Atchison  U.  D.  e~»  A'.  Co.,  10  Am. 
&•  En^.  R.  Cas.  155,  27  Kan.  382.     Louis- 

*  Compensation  for  injury  to  property  other 
than  that  actually  taken,  see  note,  lo  Am.  & 
Enc.  R.  Cas.  165. 

WluMi  injury  lo  whole  trart  must  be  consid- 
ered, see  f7  Am.  &  Eng.  R.  Cas.  529,  absir.  See 
also  post,  <J4<J. 

4  D.  R.  D.— 37. 


ville.  St.  L.  &"  T.  R.  Co.  v.  Barrett,  47  .///;. 
&^  Eng.  R.  Cas.  169,  91  K'y.  487,  16  S.  IV. 
Rep.  278.  Louisville  &>  N.  R.  Co.  v.  Asher, 
(Ay.)  15  ^■.  IV.  Rep.  S17.  IVinona  &>  St. 
J'.  R.  Co.  V.  Denman,  10  Minn.  267  {Gil. 
20S). — DiSTiNGULSHKi)  IN  Carli  V.  Still- 
water &  St.  P.  K.  Co.,  16  Minn.  260.  Fol- 
lowed IN  Winona  &  St.  P.  \\.  Co.  v.  Wal- 
dron,  II  Minn.  515;  Minnesota  Valley  K. 
Co.  V.  Doran,  15  Minn.  230.  Iii:Ki".KRi;i>  to 
IX  Colvill  V.  St.  Paul  &  C.  R.  Co.,  19  Minn. 
283.  Rkvikwkd  in  Simmons  v.  St.  Paul 
tS:  C.  li.  Co.,  18  Minn.  184. — Reilinonil  v.  St. 
J'aul,  J/,  e-^  AL  R.  Co.,  39  Minn.  248,  40  N. 
IV.  Rep.  64.  Kreiner  v.  Chicago,  AL  &>  St. 
P.  R.  Co.,  51  Ant.  &>  J-:ng.  R.  Cas.  3S2,  51 
Minn.  15,  52  .V.  IV.  Rep.  c,-]T.  Duluth  &» 
JV.  R.  Co.  V.  West,  51  Minn.  163,  53  A'^.  IV 
Rep.  197.  Chicago,  M.  6^  St.  P.  R.  Co.  v. 
Baker,  102  Mo.  553,  15  S.  IV.  Rep.  64.  St. 
Louis,  O.  //.  &•  C.  R.  Co.  V.  Fo7i>ler,  1 1 3  Mo. 
458,  20  S.  IV.  Rep  1069.  Rochester  &-  S. 
R.  Co.  V.  Budlong,  6  Hoiv.  Pr.  (iV.  1'.)  467. 
In  re  Poughkeepsic  &>  E.  R.  Co.,  63  Barb. 
{N.  V.)  151.  Hendrick  v.  Carolina  C.  R. 
Co.,  loi  N.  Car.  617,  8  S.  E.  Rep.  236. 
Cle-iieland  &•  P.  R.  Co.  v.  Ball,  $  Ohio  St. 
568.  Baltimore  &>  O.  R.  Co.  v.  Pittsburg, 
IV.  &^  K.  R.  Co.,  lo  Am.  Sf  Eng.  R.  Cas. 
444,  17  JV.  Va.  812.  Bigelow  \.  West  Wis. 
R.  Co.,  27  Wis.  478,  2  Am.  Ry.  Rep.  20. 
Washburn  v.  Milwaukee  <r-  Z.  W.  R.  Co., 
20  .,•/;;/.  &■>  Eng.  R.  Cas.  225,  59  Wis.  364, 
18  .V.  W.  Rep.  328.  Watson  v.  Milwaukee 
<S-»  J/.  R.  Co.,  10  jlm.  &^  Eng.  R.  Cas.  168, 
57  Wis.  332.  Esch  V.  Chicago,  M.  &^  St. 
P.  R.  Co.,  36  Am.  &*  Eng.  R.  Cas.  620,  72 
Wis.  229,  39  N.  IV.  Rep.  129. 

Although  the  statute  does  ot,  techni- 
cally speaking,  allow  for  damages  to  tiie 
residue  of  premises  from  which  a  portion 
only  is  taken,  yet  such  damages  are  a 
proper  element  of  estimate  in  arriving  at 
the  "just  compensation"  which  must  be 
awarded  to  the  owner  of  the  land  taken. 
Viri^inia  &■*  T.  R,  Co.  v.  Henry,  8  i\ev. 
165; 

The  damage  to  iiis  entire  far.ii  or  tract 
may  be  considered,  although  the  applica- 
tion for  assessment  of  damages  describes 
the  premises  as  those  crossed  by  the  right 
of  way,  and  in  the  landowner's  notice  of 
ai)|)eal  from  the  award,  the  premises  are 
'lescribed  as  in  tlie  application.  Dudley  v. 
Minnesota  &-  N.  W.  R.  Co.,  36  Am.  &- 
Eng.  R.  Cas.  593,  "jl  Iowa  408,  42  X.  JV. 
Rep.  359.— Reconciling   Ball  v.  Keokuk 
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&  N.  W.  R.  Co,,  71  Iowa  306. — Kansas  City, 
C.  &•  S.  A\  Co.  V.  S/ofy,  36  Am.  i3^  £n^.  A'. 
Cas.  584,  96  J/o.  611,  10  S.  IV.  Rep.  203. 
Spri/ii;fu/(l  &^  S.  R.  Co.  V.  Calkins,  90  Mo. 
53S,  3"  .V.  r/'.  AV/.  8a.  Chicago,  J/.  iS-  5/. 
y.  R.  Co.  V.  Raker,  102  J/4;.  553,  15  .b'.  H^. 
Rep.  64. 

Where  a  petition  describes  only  one 
tract  of  defendant's  farm,  wliicii  is  cut  off 
from  the  rest  of  the  farm,  and  damages  are 
assessed  only  in  respect  to  that  tract,  the 
owner  may  afterwards  cause  ihc  damages  to 
1)0  assessed  as  to  the  balance  of  his  land. 
Galena  &>  .V.  W.  R.  Co.  v.  Birkbecic,  70  ///. 
208. 

The  fact  that  a  portion  of  a  farm  is  cut 
off  by  a  railroad  is  in  very  many,  if  not  in 
all,  cases  a  permanent  injury  to  the  entire 
farm,  and  is  a  legitimate  source  of  damage. 
Galena  6-  S.  W.  R.  Co.  v.  Rirkbeck,  70  ///. 
208. 

Where  proceedings  are  taken  to  con- 
demn a  portion  of  a  city  lot,  and  the  lot  is 
part  of  a  homestead  lying  on  both  sides  of 
an  alley,  the  award  of  damages  cannot  be 
confined  to  the  land  actually  taken,  but 
must  cover  such  actual  injury  as  is  done  to 
the  entire  homestead,  including  the  ease- 
ment in  the  alley.  Port  Huron  <S^  S.  IV. 
R.  Co.  V.  Voor/ieis,  14  Am.  &^  Kng.  R.  Cas. 
227,  50  A/ie//.  506,  15  .V.  JV.  Rep.  8S2.— Ex- 
PLAIN'KD  IN  Mineral  Range  R.  Co.  v. 
Detroit  &  L.  S.  Copper  Co.,  25  Fed.  Rep. 

515. 
454.  Scope  and  extent  of  the  rnle. 

— Neither  the  legislature  nor  the  courts  can 
authorize  the  taking  of  a  portion  of  the 
property  of  a  landowner  for  a  use  which 
will  be  injurious  to  the  residue  from  which 
it  is  to  be  separated,  without  affording  him 
a  compensation  for  all  such  injury.  In  re 
Utica,  C.  .S-  S.  V.  R.  Co.,  56  Barb.  {N.  1'.) 
456.— Al'PIJKU  AXD  REVIEWKD  IN  Re  New 
York  C.  &  H.  R.  R.  Co.,  15  Hun  63. 

A  strip  of  land  often  has  greater  value  as 
a  part  of  the  large  tract  of  which  it  is  a 
part  than  when  considered  alone,  and  it  is 
proper  for  the  court  to  tell  the  jury  that  if 
they  find  from  the  evidence  that  such  is 
the  case,  then  they  should  allow  such 
larger  value  in  asressing  the  damages. — 
Chicago  iS^  E.  R.  Co.  v.  Blake,  23  Am.  &^ 
Eng.  R.  Cas.  97,  116  ///.  163,  4  A'.  E.  Rep. 
488. 

Where  a  farm  is  situate  in  two  counties, 
but  compact,  except  where  it  is  separated 
by  a  creek  which  forms  the  line  between 


the  counties,  and  a  condemnation  proceed- 
ing is  instituted  in  one  county  to  obtain  a 
right  of  way  in  that  ccjunly,  an  injury  to 
the  whole  farm  may  be  shown  in  assessing 
the  damages.  Atchison  6>»  A^.  R.  Co.  v. 
Gough,  10  Am.  &'  Eng.  R.  Cas.  151,  29  Kan. 

94- 

Damages  are  to  be  assessed  as  of  the 
day  that  the  commissioners  make  and  file 
their  award.  So  where  several  contiguous 
lots  are  purchased  for  the  purpose  of  a 
manufacturing  business,  the  fact  that  the 
owner  had  been  notified  tl.at  the  company 
will  pnjceed  to  condenm  ojie  of  the  lots, 
and  that  he  proceeds  thereafter  to  build  on 
adjoining  lots,  will  not  prevent  his  recover- 
ing damages  as  of  the  date  of  th  •  award, 
for  the  decreased  value  of  the  pro  srty  not 
taken,  considered  with  reference  to  the 
manufacturing  business.  And  the  fact 
that  the  factory  was  built  after  the  com- 
pany commenced  condemnation  proceed- 
ings will  not  affect  the  rule ;  neither  will 
the  fact  that  the  company  was  already  oc- 
cupying a  portion  of  the  lot  condemned 
under  a  license  from  the  former  owner. 
Driver  v.  li^estern  Union  R.  Co.,  32  Wis. 
569. 

In  such  case  the  fact  that  the  company 
might  at  some  future  time  proceed  to  con- 
demn one  of  the  lots,  will  not  prevent  the 
landowner  from  recovering  full  damages 
for  the  decreased  value  of  the  adjoining 
lots,  due  largely  to  the  improvements 
made  by  such  owner  thereon,  whi.rc  tho 
improvements  were  made  in  j;oo(."  A'. 
Driver  v.  Western  Union  R.  C.'.,  ...  '• 
569. 

In  such  case  the  landowner  is  cnti'.'i'  ) 
recover  the  diminished  value  of  all  tlif  ii.ts 
used  in  connection  with  his  factory,  and 
not  merely  the  diminished  value  of  the  one 
lot  that  adjoins  the  one  condemned. 
Driver  v.  Western  Union  R.  Co.,  32  Wis. 
569.— Applying  Welch  v.  Milwaukee  &  St. 
P.  R.  Co.,  27  Wis.  108. 

Defendant  was  the  owner  of  960  acres 
lying  in  a  body,  and  used  for  the  pur- 
poses of  a  stock  ranch.  The  railroad  ran 
nearly  diagonally  through  one  quarter  sec- 
tion, and  cut  off  the  water,  timber,  the 
house  and  corrals  from  the  main  body  of 
land,  but  did  not  touch  the  other  quarters 
of  the  ranch.  A  regularly  laid  out  public 
highway  separated  the  quarter  through 
which  the  railroad  ran  from  one  whole  sec- 
tion.   Held,  that  the  landowner   was  en- 


EMINENT   DOMAIN,  455,  450. 


579 


titled  to  recover  the  damages  for  the  injury 
to  the  whole  property,  and  not  merely  for 
that  to  the  separate  quarter  over  which  the 
railroad  was  built.  Kansas  City,  K.&^  S.  li. 
Co.  V.  Merrill,  2  Am.  &^  E)ig.  R.  Cas.  485, 
25  Kan.  421. — ApI'ROVEU  in  Atchison  & 
N.  R.  Co.  V.  Boerner,  34  Neb.  240.  Re- 
viewed IN  Oregonian  R.  Co.  v.  Hill,  9 
Oreg.  377- 

A  master  was  directed  to  ascertain  and 
report  the  value  uf  certain  lands  taken  by  a 
railroad  company  for  its  right  of  way,  and 
the  consequent  damage  to  the  owner's  ad- 
jacent lands,  as  of  the  time  when  the  com- 
pany took  the  land.  Held,  that  the  land 
covered  by  a  public  road  which  was  laid 
out  througli  the  land  taken  by  the  company, 
after  the  coin[)any  had  taken  it,  should  not 
be  excepted.  Neiv  York  &>  G.  L.  A'.  Co.  v. 
Sianhy,  39  N./.  Eq.  361. 

At  the  time  of  the  original  entry  the 
strip  of  land  was  part  of  a  farm  of  131  acres, 
but  before  the  filing  of  the  bond  the  land- 
owner had  conveyed  in  fee  to  another  com- 
pany another  strip  of  ground  extending 
across  said  farm,  which  that  company  pur- 
ciiased  and  used  for  tlie  roadway  of  its  rail- 
road. Held,  that  damages  for  the  appro- 
])riation  of  the  strip  llrst  mentioned  were  to 
be  assessed  with  reference  to  the  131  acres 
as  a  whole.  Graham  v.  Pittsburgh  &^  L.  E. 
R.  Co.,  51  Am.  &»  Eng.  R.  Cas.  619,  145  Pa. 
St.  504,  22  Atl.  Rep.  983.  48  Phila.  Leg.  Int. 
538,  22  Pittsb.  L.J.  (N.  S.)  164. 

455.  Its  limits  and  cvceptioiis.— 
Where  a  railroad  is  located  over  a  tract  of 
land,  and  compensation  is  allowed  the 
owner  for  the  land  actually  taken,  he  can- 
not recover  damages  as  to  a  small  part  of 
the  tract  not  taken,  if  the  whole  is  not  dam- 
aged when  taken  together.  Page  v.  Chi- 
cago, M.  &•  St.  P.  R.  Co.,  70  ///.  324.— FoL- 
I.OWEI)  IN  Chicago  &  E.  R.  Co.t^  Blake,  23 
Am.  &  Eng.  R.  Cas.  97,  116  111.  163. 

Upon  the  assessment  of  damages  for  the 
taking  by  a  city  of  land  therein  for  the  con- 
struction of  sewage  works,  under  a  special 
statute,  from  a  railroad  corporation  whose 
road  extends  from  such  city  through  a  con- 
siderable section  of  the  state  to  a  point  in 
another  state,  the  corporation  is  not  entitled 
to  chiim  damages  to  its  entire  railroad  plant. 
Providence  &^  IV.  R.  Co.  v.  Worcester,  155 
Mass.  35,  29  N.  E.  Rep.  56. 

450.  When  several  parcels  will  be 
treated  as  one  tract  and  daniat^es 


assessed  to  the  whole.* — In  assessing 
the  amount  of  damages  for  a  right  of  way 
where  the  lands  allected  are  parts  of  one 
farm,  lying  in  one  compact  body,  or,  al- 
though composed  of  separate  and  distinct 
tracts  or  governmental  subdivisions,  the 
separate  tracts  lie  contiguous,  are  owned  by 
one  person,  and  are  used  together  as  com- 
posing one  farm,  whatever  may  be  its  size, 
damages  should  be  considered  and  assessed 
for  the  entire  farm  ;  and  whether  the  sev- 
eral tracts  or  subdivisions  do  lie  contiguous, 
and  are  in  fact  used  together  as  one  farm,  is 
a  question  of  fact  to  be  determined  by  the 
jury  from  the  evidence.  Chicago  <3-»  W.  M. 
R.  Co.  V.  1  luncheon,  130  Ind.  529,  30  A'.  E. 
Rep.  636.  Ham  v.  Wisconsin,  I.  &•  N.  R. 
Co.,  14  Ant.  &>  Eng.  R.  Cas.  204,  61  Io7va 
716,  17  A'  W.  Rep.  157.  Cedar  Rapids,  /. 
/-:  &^  A\  W.  R.  Co.  V.  Ryan,  30  Am.  &^ 
Eng.  R.  Cas.  355,  36  Minn.  546,  33  A^.  W. 
Rep.  35.  Wyandotte,  K.  C.  6^  A^  W.  R. 
Co.  V.  Waldo,  70  Mo.  629.  Northeastern 
Neb.  R.  Co.  v.  Fra::ier,  36  Am.  Or*  Ettg.  R. 
Cas.  606,  25  Neb.  42,  40  N.  W.  Rep.  604. — 
Quoted  in  Atchison  &  N.  R.  Co.  v.  Boer- 
ner, 34  Neb.  240. 

The  mere  plotting  of  land  upon  a  map, 
without  more,  is  not  such  a  division  of  it 
into  separate  tracts  that  the  owner's  dam- 
ages must  be  limited  to  the  particular 
block,  a  portion  of  which,  as  shown  on  the 
map,  is  actually  taken.  Currie  v.  Waverly 
(S-  A'^.  }'.  B.  R.  Co.,  44  Am.  &^  Eng.  R.  Cas. 
100,  52  N.J.  Z.  381,  20  AtL  Rep.  56.— Dis- 
approving In  re  New  York  C.  &  H.  R.  R. 
Co.,  6  Hun  (N.  Y.)  149. 

Where  a  landowner  owns  a  dwelling 
house  with  some  ten  acres  of  land  adjacent 
and  occupied  in  connection  therewith,  but 
which  is  separated  into  two  parts  by  a  high- 
way, the  land  should  be  considered  as  an 
entire  tract  in  assessing  the  damages  for 
building  a  railroad  over  the  part  that  lies 
on  one  side  of  the  highway.  New  York,  W. 
S.  &-  B.  R.  Co.  V.  Le  Fevre,  27  Hun  {N.  F.) 
537. 

The  construction  of  a  canal  through  a 
farm  does  not  have  the  effect  of  converting 

*  What  is  to  be  regarded  as  one  tract  of  land  for 
damages  to  which  as  an  entirety  the  owner  is 
entitled  to  recover  when  a  portion  only  is  taken, 
see  notes,  33  Am.  &  Eng.  R.  Cas.  193;  44  Id. 
106. 

Damage  to  two  lots  as  one  property,  see  note, 
17  Am.  &  Eng.  R.  Cas.  92. 
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the  farm  into  two  scpariile  and  distinct 
tracts,  so  as  to  limit  liie  allowance  of  dam- 
ages for  the  construction  of  a  railroad  to 
one  part  of  the  farm  only,  Canuron  v. 
riUdni>\i;li  &>  L.  E.  A".  Co.,  157  J'a.  SI.  617, 
27  ylt/.  Kfp.  668. 

Wliere  a  single,  compact  body  of  a  farm 
is  crossed  by  a  railroad,  disconnecting  the 
body  into  two  parts,  each  part  is  contiguous 
to  liie  railroad  so  crossing  it,  and  the  taking 
of  additional  lands  subsequently  for  right  of 
way,  or  for  constructing  an  addili(;na!  track, 
is  to  be  regarded  only  as  an  enlargement  of 
the  original  ([uantity  of  land  taken,  and  as 
(airly  within  the  sco[)e  of  the  design  of  the 
original  taking,  and  so  each  of  the  several 
parts  of  the  farm  is  to  be  regarded  as  con- 
tiguous to  it,  and  damages  thereto  may  be 
assessed.  Chiciij^o  &'  F.  A'.  Co.  v.  Hilde- 
brand,  47  Am.  i5-  /i;/;,'.  A'.  Cas.  145,  136  ///. 
467,  27  A'.  K.  Rep.  6y. 

Where  several  contiguous  town  lots  are 
used  and  treated  by  the  owner  as  one  prop- 
erty, in  estimating  his  damages  oc^;asioned 
by  the  appro|)riation  by  a  railroad  company 
of  one  or  more  of  such  lots,  the  injury  to 
the  entire  property  should  be  considered, 
although   the  petition  fded  by  the  railroad 
company  for  the  appointment  of  commis- 
sioners only  describes  the  lots  across  which 
the  road  is  located.     Atchison  iS-«  N.  R.  Co. 
V.  Jioerner,  34  Neb.  240,  51  A^   W.  Rep.  842. 
— Al'PROVING  Kansas  City,  E.  &  S.  R.  Co. 
V.  Merrill,  25  Kan.  421  ;  Atchison  &  N.  R. 
Co.  V.  Gough,  29  Kan.  94 ;   Parks  v.  Wis- 
consin C.  R.  Co.,  33  Wis.  413;  Hartshorn  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  52  Iowa  613. 
QuoiiNG    Northeastern    Neb.    R,    Co.    v. 
Frazier,  25   Neb.    42.     Rf.viewing  Wilmes 
V.  Minneapolis  &  N.  R.  Co.,  29  Minn.  242; 
Sheldon  v.  Minneapolis  &  St.  L.  R.  Co.,  29 
Minn.3iS;  Cummins  7^.  Des  Moines  &  St.  L. 
R.  Co.,  63  Iowa  397. — Sherwood  v.  .S7.  Paul 
<S-  C.  R.  Co.,  21  Minn.  127,  11  Am.  Ry.  Rep. 
370.     Koerperv.  St.  Paid  &^  jV.  P.  R.  Co., 
42  Minn.  340,  44  A'.  IV.  Rep.  195.— Foi.i.ow- 
INC.  Wilcox  V.  St.  Paul  &  N.  P.  R.  Co.,  35 
Minn.   439,   29    N.    W.    Rep.    148;    Peck  v. 
.Superior  S.  L.  R.  Co.,  36  Minn.  343,  31   N. 
W.  Rep.  217.— AVw  Yorl;  IV.  S.  &-  B.  R.  Co, 
v.BelCiZHtm  (A'.    1'.)  426. 

Where  land  which  is  part  of  a  town  site 
ies  in  two  blocks,  separated  by  a  street  or 
alley,  each  of  which  was  platted  into  lots 
for  sale,  damages  thereto  by  the  location  of 
n  railroad  across  it  need  not  be  estimated 
solely  with  reference  to  the  lots  crossed  or 


touched  by  the  right  of  way,  but  wiih  refer- 
ence to  the  land  as  a  wliole.  C't'.i"  v.  Mason 
City  i5-  /■'/.  D.  R.  Co.,  77  loua  20,  41  i\.  //'. 
Rep.  475- 

J'iie  provision  in  the  charter  of  a  railroad 
company  in  regard  to  proceedings  for  C(jn- 
demnalion,  in  accordance  with  which  the 
commissioners  are  to  make  an  appraisement 
and  award  "  in  each  case  separately,"  does 
not  reciuire  them  (or  the  court  or  jury  in 
case  of  an  apjieal)  to  make  a  separate  ap- 
praisement and  award  as  to  each  of  several 
town  lots  appropriated,  wlien  such  lots  to- 
gether form  a  ccjmpact  body  of  land  and  are 
used  and  occu()ied  as  an  entirety  ;  nor,  in 
case  a  separate  appraisement  and  award  are 
made  by  the  commissioners  as  to  each  of 
such  lots,  is  the  court  or  jury,  upon  appeal, 
required  to  make  a  separate  appraisement 
and  award  as  to  each  of  the  same.  Slier- 
wood  v.  St.  J'aid  &>  C.  R.  Co.,  21  Minn.  122, 
II  ylni.  Ry.  Rep.  364. — Dl.si  INCUKSHEI)  IN 
Cameron  v.  Chicago,  M.  &  St.  P.  R.  Co., 42 
Minn.  75. 

The  fact  that  a  landowner  owns  lots 
within  the  limits  of  a  city,  which  are  ac- 
quired at  different  times  and  separated  by 
streets,  but  all  used  for  agricultural  pur- 
poses, will  not  defeat  his  recovering  dam- 
ages to  the  whole  property  for  tlie  building 
of  a  railway  across  certain  lots,  though  they 
be  separated  from  his  dwelling  house  by  a 
street.  IVekh  v.  Milwaul^ee  &^  St.  P.  R. 
Co.,  27  IVis.  108,  2  .-lin.  Ry.Rep.  i. — AlM'l.lKD 
IN  Driver  T/.  Western  Union  R.  Co.,  32  Wis. 
569.  Followed  in  Chapman  t'.  Oshkosh 
&  M.  R.  R.  Co.,  33  Wis.  629.  QfoiEO  in 
Munkwitz  71.  Chicago,  M.  &  St.  P.  R.  Co., 
22  Am.  &  Eng.  R.  Cas.  151,  64  Wis.  403. 

A  line  of  railway  was  established  across  a 
farm  which  consisted  of  several  different 
tracts  of  land,  all  lying  contiguous  to  eacii 
other,  and  all  used  together  as  one  farm. 
The  line  passed  between  certain  of  the 
tracts,  separating  them  from  each  other. 
Held,  not  necessarily  to  so  separate  such 
tracts  that  they  cannot  thereafter  be  con- 
sidered together  in  assessing  damages  for 
the  right  of  way  of  other  railroads.  They 
may,  notwithstanding,  still  constitute  but 
one  farm.  Chicago  &^  IV,  M.  R.  Co.  v. 
Huncheon,  130  Ind.  529,  30  A'.  E.  Rep.  636. 

457.  WIhmi  daiiKiK'es  to  oacli  par- 
col  (>r  tract  inii.st  be  separately 
assessed. —  It  is  an  established  rule  in  tiie 
condemnation  of  lands  that  the  just  com- 
pensation which  the  landowner  is  entitled 
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to  receive  for  his  land,  and  damages  thereto, 
must  be  limited  to  the  tract  a  portion  of 
which  is  actiKiliy  taken.  Curriev.  IVavcrly 
&>  N.  Y.  /I.  A'.  Co.,  44  Aw.  &>  ling.  R.  Cas. 
100,  52  .v./.  L.  381.  20  ////.  A'f/>.  56. 

Damages  must  be  coiilined  to  the  tract 
of  land  over  wiiich  tlie  ris^ht  f>f  way  is  con- 
denuied,  unless  the  owner  has  other  lands 
coiuigiious  thereto,  and  so  situaied  with 
res|)ect  to  the  same  that  the  value  is  appre- 
ciably auj^mcnted  by  their  use  in  connection 
tiierewith  as  a  single  farm,  and  the  appro- 
priation of  said  right  of  way  has  destroyed 
or  seriously  interfered  with  such  use. 
Leavenworth,  N.  &>  S.  R.  Co.  v.  IVilhins,  45 
Kan.  674,  26  Pac.  Rep.  16. 

To  constitute  unity  of  property  between 
two  contiguous  hnX.  prima  facie  distinct  par- 
cels of  land,  there  must  be  such  a  connec- 
tion or  relation  of  adaptation,  convenience, 
and  actual  and  permanent  use  as  to  make 
the  enjoyment  of  the  parcel  taken  reason- 
ably and  substantially  necessary  to  the  en- 
joyment of  the  parcel  left,  in  the  most  ad- 
vantageous and  profitable  manner  in  the 
business  for  which  it  is  used.  Peck  v. 
Superior  S.  L.  R.  Co.,  36  Minn.  343,  31  N. 
ir.  Rep.  217.— Distinguished  in  Cameron 
7/.Cliicago,  ivl.  &  St.  P.  R.Co.,  42  Minn.  75. 
Followed  in  Koerper  v.  St.  Paul  &  N.  P. 
R.  Co.,  42  Minn.  340. 

The  owner  of  a  farm  consisting  of  dis- 
tinct parcels  of  land,  separated  by  lands  not 
owned  by  him,  and  over  which  he  has  no 
private  right  of  way,  is  not  entitled  to  have 
such  separate  parcels  treated  as  one  entire 
tract,  for  the  purpose  of  the  assessment  of 
damages  for  the  taking  of  land  in  one  only 
of  such  parcels.  Cameron  v.  Chicago,  M.  &* 
St.  P.  R.  Co.,  42  Minn.  75,  43  A^.  IV.  Rep. 
785. — Dlstinguishing  St.  Paul  &  S.  C.  R. 
Co.v.  Murphy,  19  Minn.  500;  Sherwood  z/. 
St.  Paul  &  C.  R.Co.,  21  Minn.  127;  Peck 
7/.  Superior  S.  L.  R.  Co.,  36  Minn.  343,  31 
N.  W.  Rep.  217. 

Two  distinct  tracts  of  land,  connected 
only  by  means  of  a  way,  whether  private  or 
public,  cannot  be  treated  as  one  in  the  as- 
sessment of  damages.  Pennsylininia  Co.  v. 
Pennsylvania  S.  V.  R.  Co.,  151  Pa.  St.  334, 
25  .  ///.  Rep.  107. 

Whether  the  amount  of  the  owner's  re- 
covery shall  be  ascertained  by  taking  the 
value  of  the  property  as  subdivided,  or  its 
value  for  other  purposes,  is  for  the  jury  to 
determine.  If  the  actual  compensation  and 
damages  can  be  more  nearly  ascertained  by 


taking  the  value  of  the  property  as  sub- 
divided, they  are  authorized  to  take  such 
subdivision  into  account,  t''ough  no  legal 
dedication  of  the  same  as  a  it  n  plat  has 
been  made.  Cincinnati  (5-»  S.  R.  Co.  v. 
Long'iVorth,  30  Ohio  St.  loS. 

In  an  action  for  the  a[)[)ropriation  of  land 
for  a  right  of  way,  described  in  the  petition 
thereof  as  a  strip  one  hundred  feet  wide 
through  larger  tracts,  to  which  petition  de- 
fendants answer  setting  up  title  tc;  the  par- 
cels of  land  as  described  in  the  petition,  and 
naming  none  other,  defendants  can  claim 
no  damages  to  another  tract  also  owned  by 
them,  but  not  described  in  the  pleadings, 
and  which  the  right  of  way  does  not  touch, 
such  claim  for  damages  being  based  u[)on 
the  fact  that  it  adjoined  the  land  throufjh 
which  the  propcjsed  right  of  way  did  run, 
and  that  the  parcels  all  constituted  one 
farm  tract.  Northern  Pac.  6^  P.  S.  S.  R. 
Co.  V.  Coleman,  3  IVas/i.  228,  28  J'ac.  Rep. 
514. 

Where  a  town  has  been  laid  out  into 
blocks  and  streets  for  many  years,  and  the 
same  has  always  been  recognized,  treated, 
and  dealt  with  by  the  owners  and  the  people 
as  blocks  and  streets  so  laid  out,  such  blocks 
should  be  treated  as  distinct  tracts  of  land 
for  the  purposes  of  assessing  damages  done 
by  a  raihoad  running  through  any  of  them, 
although  the  plat  of  the  town  may  not 
have  been  made  according  to  the  statute. 
Todd  V.  Kankakee  iS-  /.  R.  R.  Co.,  78  ///. 

530- 

Where  three  separate  parcels  of  land  are 
affected  by  proceedings  to  condemn  a  rail- 
road right  of  way  in  a  street,  each  parcel 
should  be  considered,  and  damages  awarded 
separately  for  each.  Bay  City  Belt-Line  R. 
Co.  v.  Hitchcock,  90  ^Lich.  533,  51  iV.  IV, 
Rep.  808. 

A  railroad  was  located  over  a  marble 
shipping  yard.  The  marble  was  quarried 
on  another  tract  a  mile  distant,  and  shipped 
to  sales  yards  in  Philadelphia.  The  ditlerent 
tracts  or  lots  belonged  to  members  of  the 
partnership  that  carried  on  the  marble  busi- 
ness, and  were  used  by  the  co-partners  in 
the  common  business.  Held,  that  the  dam- 
ages for  right  of  way  must  be  confined  to 
the  lot  a  part  of  which  was  taken.  Potts  v, 
Pennsylvania  S.  V.  R,  Co.,  33  Am.  &•  tZng. 
R.  Cas.  1S4,  119  Pa.  St.  278,  11  Cent.  Rep. 
818,  13  ////.  Rep.  291,  21  JV.  N.  C.  174. 

458.  Time  with  reference  to  wlilcli 
the  (himatfes  should  be  estiii^ated, 


:?'«v;. 


r.o.) 
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{r«'in'rally.*— Wlierc  by  siatute  tlic  value 
(if  tlic  l.iiul  at  the  date  of  tlic  summons  is 
made  the  measure  of  damai^es  in  condem- 
nation proceedinj^'s,  it  is  error  to  permit  a 
witness  to  testify  as  to  the  value  of  tiie  land 
at  the  date  of  trial.  Sii>i  /ostf  &^  .1.  A'.  Co. 
V.  .lAnv/c,  44  /-//«.  &>  Eii}^.  R.  Cas.  158,83 
Cci/.  566,  23  /\rc-.  Rep.  522. 

Under  the  Md.  acts  incorporating  railroad 
and  canal  companies,  uidess  otherwise  pro- 
vided, the  dainaji;es  may  be  assessed  either 
before  or  after  the  pro])erty  has  been  taken  ; 
except  where,  by  an  admixture,  tiie  value 
would  be  so  obscured  as  to  prevent  tiie  jury 
from  making  a  fair  valuation  from  their  own 
view.  But  no  unreasonable  delay  or  fraud 
in  taking  the  inquisition  will  be  suflered. 
Coin pt on  V.  Susquehanna  R.  Co.,  3  lUand 
{Aid.)  386. 

The  company  cannot  complain  that  the 
time  with  reference  to  which  the  owner  is 
allowed  to  prove  the  value  is  not  the  proper 
time,  if  it  be  more  favorable  to  the  com- 
pany than  the  proper  time.  St.  Paul  ^S^•  S. 
C.  R.  Co.  v.  Murphy,  19  Minn.  500(6'//.  433). 
Doyle  V.  Kansas  City  &•  S.  R.  Co.,  113  A/o. 
280.  20  5.  W^.  Rep.  970. 

Damages  are  presumed  to  be  assessed  as 
of  the  date  when  they  were  done,  when  the 
contrary  does  not  appear  on  the  record. 
Pennsylvania  R.  Co.  v.  P'irst  G.  Lutheran 
Congregation,  53  Pa.  St.  445. 

The  question  whether  one  date  or  an- 
other is  the  proper  one,  as  of  which  the 
witnesses  should  estimate  the  market  value, 
is  immaterial  when  it  is  undisputed  that 
there  was  no  change  in  the  occupation,  use, 
or  value  of  the  property  between  the  two 
dates.  Rees  v.  Schuylkill  River  E.  S.  R.  Co., 
135  Pa.  St.  629,  20  All.  Rep.  149. 

Wliere  land  is  conveyed  to  a  trustee 
merely  to  secure  a  debt,  condemnation  pro- 
ceedings against  the  trustee  only  are  a 
nullity;  and  where  summons  is  served  on 
him,  but  afterward  the  grantors  in  the  deed 
of  trust  appear  and  waive  summons,  th'^ 
measure  of  damages  is  to  be  estimated  ac- 
cording to  the  value  of  the  land  at  the  time 
of  such  appearance,  notwithstanding  the 
provision  of  2  Utah  Corp.  Laws  188S,  ^ 
3852,  providing  that  the  damages  shall  be 
deemed  to  have  accrued  as  of  the  date  of 
the  summons.     Oregon  S.  L.  &>  U.  N.  R. 


*  Time  from  which  damages  are  to  be  esti- 
tnated,  see  ei  Am.  &  En«    R.  Cas.  591,  dfis/r. 

Rule  where  there  has  been  a  wrongful  entry, 
see  47  A.M.  &  Eng.  R.  Cas.  128,  adstr. 


Co.  V.  Mitchell,  7  Utah   505,  27  Pac.   Rep. 
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A  railroad  company  claiming  to  be  the 
owner  of  a  strip  of  ground  entered  upon  it 
and  constructed  a  railroad  thereon.  After- 
wards, the  land  liaving  been  recovered  from 
ii  \n  ejectment,  the  company  filed  a  bond 
and  appropriated  an  easement  of  way  under 
the  right  of  eminent  domain.  Held,  that  in 
assessing  damages  for  such  ap|)r()priatiiin 
they  were  to  be  computed  as  of  the  date  of 
filing  the  bond.  Graham  v.  Pittsburgh  &^ 
L.  E.  R.  Co.,  5t  Am.  iS-  Eng.  R.  Cas.  619. 
145  Pa.  St.  504,  22  Atl.  Rep.  9S3,  48  J'hila. 
Leg.  Int.  538,  22  Pittsh.  L.J.  (.V.  .S".)  164. 

450.  time  »»t'  tiikiiif;  or  t'litr.v, 

— Damages  for  injuries  to  property  caused 
by  constructing  and  operating  a  railroad 
must  be  based  upon  the  value  of  the  land 
at  the  time  the  company  entered  to  con- 
struct its  road  ;  and  the  difference  between 
the  value  at  that  time  and  the  reduced  value 
at  the  time  the  road  was  completed  is  tlie 
measure  of  damages.  Muller  v.  Southern 
Pac.  Branch  R.  Co.,  83  Cal.  240,  23  Pac.  Rep. 
265.  Payne  v.  Kansas  &*  A.  V.  R.  Co.,  i\-j 
Am.  &>  Eng.  R.  Cas.  228,  46  Fed.  Rep.  546. 
Lafayette,  M.  <5^  />'.  R.  Co.  v.  Murdoch,  68 
Ind.  137.— Reviewed  in  Missouri  Pac.  R. 
Co.  %i.  Hays,  14  Am.  &  Eng.  R.  Cas.  177. 15 
Neb.  224. —  Whitman  v.  Hoston  &>  M.  R.  Co., 
7  Allen  (A/ass.)  313.  Ragan  v.  Kansas  City 
&'  S.  E.  R.  Co.,  1 1 1  Mo.  456,  20  .v.   IV.  Rep. 

234. 

The  inquiry  as  to  the  value  of  the  land 
should  relate  to  the  time  of  the  appropria- 
tion, and  not  to  the  time  of  the  trial  of  such 
proceeding.  Logansport,  C.  &' S.  IV.  R.  Co. 
V.  Buchanan,  52  /nd.  163. —  REVIEWED  in 
Missouri  Pac.  R.  Co.  v.  Hays,  14  Am.  & 
Eng.  R.  Cas.  177,  15  Neb.  224. 

Where,  however,  one  witness  stated  the 
basis  of  his  estimate  of  damages  to  be  the 
value  of  the  land  at  the  time  of  the  tri.d, 
and  several  others  stated  that  their  esti- 
mate was  based  upon  the  value  at  the  time 
of  the  taking,  and  the  court  repeatedly 
charged  the  jury  that  the  value  of  the  prop- 
erty at  the  time  of  the  taking  was  the  true 
basis,  the  refusal  of  the  court  to  strike  out 
the  testimony  of  such  first  witness — held,  not 
to  be  reversible  error.  Spokane  6^  P.  A'. 
Co.  V.  Licuallen,  2  Idaho  iioi,  29  Pac.  Rep. 
854. 

Where  a  company  enters  upon  land  by 
consent  of  the  landowner,  the  company 
agreeing    to    perform    certain    conditions 
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wiiicli  would  entitle  it  to  tlic  rij;ht  of  way, 
but  which  conditions  it  fails  to  perform, 
and  condemnation  proceedings  are  insti- 
tuted, the  daman's  nuist  he  assessed  as  of 
the  time  when  the  company  first  entered. 
Wier  V.  St.  Louis,  /•'/.  S.  &»  IT.  A'.  Co.,  40 
A'li'i.  130,  19  Pile-.  Ri'/i.  316. 

The  value  of  lanrl  condemned  for  the  use 
of  a  railroad  is  not  necessarily  to  he  com- 
jjuied  as  of  the  date  when  entry  for  the 
purpose  of  construction  was  made.  San 
Francisco  &'  S.  J.  R.  Co,  v.  Mahoney,  29  Cal. 
112. 

Under  Mass.  Gen.  St.  ch.  63,  j;s  17, 18,  the 
damages  must  be  assessed  as  of  the  date  of 
the  fiiinpf  of  the  location  of  the  company's 
road,  and  not  as  of  the  date  of  the  entry 
upon  the  land.  Hampden  P.  &*  C.  Co.  v. 
Spring  fit' Id,  A.  (5-  X.  E.  R.  Co.,  124  Mass, 
118,  17  Ant.  Ry.  Rep.  453. 

The  refusal  of  a  court  of  chancery  to  en- 
join the  continued  occupation  of  premises 
of  a  railroad  company  in  case  condemna- 
tion proceedinjjs  are  instituted,  does  not 
legalize  the  company's  possession  or  relieve 
it  from  an  action  at  law  for  the  wrongful 
entry  so  as  to  prevent  the  landowner  from 
recovering  damages  in  the  condemnation 
proceedings  for  the  time  the  company  has 
been  in  wrongful  possession.  Grand  Rap- 
ids, L.  &*  D.  R,  Co,  V.  Chesebro,  39  Ant,  Sr* 
Eng.  R.  Cas.  159,  74  Mich,  466,  42  A^.  W, 
Rep.  66. 

A  railroad  company  entered  upon  lands 
with  the  knowledge  of  the  owner,  and  for 
several  years  occupied  a  strip  one  hundred 
fret  wide  forarightof  way.  It  subsequently 
instituted  proceedings  to  condemn  a  strip 
two  hundred  and  eighty-tive  feet  in  width,  be- 
ing for  a  right  of  way  and  depot  i)urposes,  and 
obtained  judgment  for  tlie  desired  amount ; 
but  for  some  years  following  failed  to  pay 
the  damages  or  to  enter  ujion  the  addi- 
tional depot  land,  whereupon  the  land- 
ouner  filed  a  bill  to  compel  payment  of 
the  amount  of  damages  awarded  in  the 
condemnation  proceedings.  Held,  that  the 
owner  was  entitled  to  compensation  for  the 
land  actually  retained  by  the  conipany,  with 
the  election  to  take  the  present  value  or 
the  value  at  the  time  of  the  entry,  with 
interest;  and  the  company  might  elect 
whether  it  would  take  all  of  the  land  con- 
demned, •  only  that  used  for  a  right  of 
way.  Williams  v.  New  Orleans,  M,  (Sm  T, 
R.  Co.,  20  Am.  &*  Eng,  R,  Cas.  378,  60  Miss. 
'''89. 


400.  tlnio  of  fllhiff  iM'titioii.— 

In  a  condemiialiun  proceeding  instituted 
by  a  railway  company  the  value  of  land 
taken  for  its  right  of  way  is  to  be  estimated 
as  of  the  time  the  petition  was  filed.  A'civ- 
i,-ass  V.  Si.  Louis,  A.  &~'  T.  R.  Co.,  54  .Irl: 
140,  15  ,S'.  U\  Rep.  188.  Diipiiisv.  Chicago 
&^  A',  ir.  R.  Co.,  23  Am.  &*  Eng.  A'.  Cas. 
93.  115  ///.  97,  3  A'.  E,  Rep,  720.  Sc/ireil)cr 
V.  Chicogo  &*  E.  R.  Co.,  23  .,-/;//.  &*  Eng.  R. 
Cas.  130,  115  ///.  340,  3  X.  E,  Rep.  427. 
Missouri  Pac.  R.  Co.  v.  Hays,  14  Am.  &^ 
Eng.  R.  Cas.  177,  15  Xeb.  224,  18  X,  IV.  Rep. 
51.  — Kkvikwing  Charlestown  Branch  R. 
Co.  V.  County  Com'rs,  7  Mete.  (Mass.) 
78;  Logansport,  C.  &  S.  W.  R.  Co.  v.  Hu- 
chanan,  52  Ind.  16 1,;  Lafayette,  M.  &  B.  R. 
Co.  7A  Murdock,  68  Ind.  137. — ExiM,.\iNiiiJ 
IN  Northeastern  Neb.  R.  Co.  v.  Frazier, 
36  Am.  &  Eng.  R.  Cas,  606,  25  Neb.  42,  40 
N.  W.  Rep.  (iO\.—Fremonf,  El.  &>  M.  V.  R. 
Co.  V.  Bates,  57  Am.  (S~»  Eng.  R.  Cas.  711,  40 
Xeb.  381,  58  A'.  IV.  Rep.  959. 

The  taking  and  damaging,  in  theory,  are 
then  done,  and  it  is  the  value  of  the  prop- 
erty as  then  presumably  enhanced  by  the 
prospective  benefrs  to  result  from  the  con- 
struction of  the  road,  for  which  the  owner 
is  entitled  to  be  reimbursed  to  the  extent  he 
has  been  deprived  of  it  by  the  taking  and 
damaging.  Concordia  Cemetery  Assoc,  v. 
Minnesota  &^  X.  IV.  R.  Co.,  30  ylm.  &^  Eng. 
R.  Cas.  363,  121  ///.  199,  12  X.  E.  Rep.  536, 
10  West.  Rep.  573. 

While  the  date  of  filing  a  petition  to  con- 
demn real  estate  for  right  of  way  of  a  rail- 
road is  deemed  the  time  when  the  appro- 
priation takes  place  for  the  purpose  of 
assessing  damages,  yet  proof  is  not  limited 
to  that  particular  day ;  and  .vhere  the  peti- 
tion was  filed  in  June  and  a  witness  testi- 
fied to  the  value  in  the  following  August, 
the  evidence  was  held  admissible.  Xorth- 
eastern  Xeb.  R.  Co.  v.  Erasier,  36  Am.  (S«» 
Eng.  R.  Cas.  673,  25  Xeb.  53,  40  A^.  W.  Rep. 
609. 

An  instruction  by  the  court  that  the  value 
of  property  condemned  is  to  be  ascertained 
as  of  the  date  of  the  filing  of  the  petition, 
and  not  that  of  the  trial,  is  not  objectionable, 
in  view  of  tlie  evidence  of  three  witnesses, 
one  of  whom  testified  that  he  thought  the 
property  was  worth  a  little  more,  and  the 
others  that  they  did  not  know  of  any  dif- 
ference between  its  value  at  those  respective 
times.  Mc.Uiley  v.  Columbus,  C.  &"  I.  C.  R. 
Co.,  S3  ///.  348. 
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4<U.  ( iiiic  ol  trial.— The  value  f)f 

the  laiul  ill  till-  tiiiu!  of  tlic  trial  should 
be  ascertained  ami  reliirncd,  not  its  value 
at  the  lime  of  (■ommeiiceiiient  of  the  pro- 
ccediuj,'.  Pt'iivcr  &•■  A'.  (/.  A".  Co.  v.  O'r//- 
fitli,  17  Colo.  5(>S,  31  r,u.  I\i'f>.  171. 

The  comiiciisation  is  to  be  estimated  as 
of  the  time  of  llie  award  of  the  commis- 
sioners, or,  wliere  tin;  assessment  is  made 
by  ii  jury,  as  of  tlie  time  of  trial.  This 
rule  is  not  chanj;eil  hy  the  fact  that  a  rail- 
road comijaiiy  has,  without  the  consent  (jf 
the  landowner,  entered  upon  the  premises 
and  constructed  its  road  prior  to  iictiuirinf; 
the  right  f)f  way  liy  appnjpriatc  legal  pro- 
ceedings. r>luc  I'.aytii  County  v.  .SV.  Paul 
&•  S.  C.  A'.  Co.,  10  .Im.  &-  Ells;.  A'.  Cas. 
2og,  28  Mnitt.  503,  1 1  A'.  IV.  AV/.  73. 

It  is  not  error  for  the  court  to  instruct 
the  jury  to  assess  the  riamages  of  a  land- 
owner acc<jrding  to  the  value  of  the  lands 
as  of  the  time  of  commencing  the  con- 
demnation procec'dings,  where  there  is  no 
evidence  to  sIkjw  an  increase  of  value  be- 
tween such  time  and  the  time  of  trial. 
Anaiti  &*  M.  R.  R.  Co.  v.  Murphy,  71  Cal. 
122,  !  I  Rac.  R.'p.  881. 

4012.  tiiiii'  of'<'oii<leiiiiiatioii.— 

The  value  of  the  land  and  damages  are 
to  be  estimated  as  of  the  time  of  condem- 
nation, according  to  the  exact  terms  of  the 
charter.  Leeds  v.  Camden  &'  A.  R.  Co.,  53 
K.  J.  L.  229,  23  All.  Rfp.  168.  San  Antonio 
&^  A.  /'.  R.  Co.  V.  Ru/y,  80  TV.r.  172,  15  S. 
IV.  Rip.  1040. 

4<WI. time  <)f  appraisenu'iit  or 

nssessiiieiit.  —  The  compensation  which 
the  owner  of  land  is  entitled  to  is  the 
market  value  of  such  land  at  the  time  of 
making  the  assessment,  and  not  such  value 
at  the  time  of  issuing  the  summons.  Cali- 
fornia Southern  R.  Co.  v.  Colton  L.  Sr*  IV.  Co., 
(Cal.)  14  Am.  iS-»  /unr,  A\  Cas.  194,  2  Rac. 
Rep.  38.— Ouotinm;  Bensley  v.  jMountain 
Lake  Water  Co.,  13  Cal.  317. 

This  rule  is  applicable,  notwithstanding 
the  company  may  have  previously  entered 
and  constructed  its  road  on  the  land  with 
the  knowledge  of  the  owner  and  without 
active  opposition  from  him,  and  although 
the  land  may  have  greatly  increased  in 
value  after  such  entry  and  construction  of 
the  road.  C'///V(/v<',  M.  6^  .SV.  R.  R.  Co.  v. 
Randolph  Town-Site  Co.,  47  Am.&*  i^'iff-  R- 
Cas.  118,  103  Mo.  4SI,  IS  S.  IV.  Rep.  437.— 
Quoting  Cook  t.  South  Park  Com'rs,  61 
111.    121.— Revieweu  in    Doyle  v.  Kansas 


City  &  S.  R.  Co.,  113  ./lo,  280.— Doyle  v. 
Kansas  City  &^  S.  R.  Co.,  1 13  Mo.  280,  20  S. 

IV,  Rep.  970.— Ui'.viKWi.NG  Chicago,  M.  it 
St.  V.  K.  Co.  V.  Handtjlph  Town-Site  Co., 
103  .\lo.  46S. 

The  value  of  the  property  at  the  time  of 
the  appraisement,  and  not  at  the  time  of 
filing  the  petition,  should  be  ascertained 
and  allowed,  espei  iaily  when  this  statutory 
rule  is  invoked  by  the  landowner.  Lam- 
born  V.  Hell,  18  Colo.  346,  32  l\ic.  Rep.  989. 

The  damages  should  be  based  u|)on  the 
value  (jf  the  land  at  the  time  the  damages 
art;  assessed  by  the  commissioners,  and  not 
u|)on  its  value  at  the  date  of  the  location 
of  the  road.  Milwaukee  &^  A/.  R.  Co.  v. 
Jilile,  3  /'///;/.  {I Vis.)  334,  4  Chand.  72. — 
Following  Ohio  &  P.  R.  Co.  v.  Wallace, 
14  Pa.  St.  245.— FoLl.owKi)  IN  Lyon  v. 
Green  Hay  <S:  .NL  R.  Co.,  42  Wis.  538. 

And  tiiis  rule  extenfls  to  the  appraise- 
ment of  daivages  to  lands  not  actually 
taken,  but  which  arc  injured  by  the  location 
and  construction  of  the  road  over  the  con- 
tiguous lands  of  the  same  owner.  Lyon  v. 
Green  Ray  &•  M.  R.  Co.,  42  11  is.  538,  15 
Am.  Ry.  Rep.  91. — Following  Milwaukee 
&  M.  R.  Co.  V.  Eble,  3  Pinn.  (Wis.)  334. 

The  damages  should  be  estimated  as  of 
the  date  of  the  assessment  by  the  commis- 
sioners, and  on  the  assumption  that  defend- 
ant had  adjusted  or  would  adjust  his  prop- 
erty to  its  changed  condition  so  soon  as  it 
could  be  reasonably  done,  and  in  such 
manner  as  to  avert  all  damages  that  could 
be  avoided  by  reasonable  care  and  expense. 
Chica_ifo,  S.  F.  &*  C.  R.  Co.  v.  McGreiv,  104 
Mo.  a82,  15  .S".  W.  Rep.  931. 

Where  the  railroad  had  already  been  con- 
structed, when  commissioners  were  ap- 
pointed, and  the  charier  did  not  fix  the 
time  with  reference  to  which  the  value 
should  be  taken  to  furnish  a  standard  for 
compensation,  the  time  when  it  was  passed 
on  by  the  commissioners  was  the  proper 
time,  and  not  the  time  when  the  company 
took  possession.      Winona  &*  St.  /'.  R.  Co, 

V.  Denman,  \o  Minn.  267  (67/.  20S).— FoL- 
LOWKI)  IN  Leber  t.  Minneapolis  &  N.  W. 
R.  Co.,  29  Minn.  256.  Quoted  in  St.  Paul 
iSc  S.  C.    R.  Co.  V.   Murphy,  19  Minn.   500 

(Gil.  433)- 

4<J4.  tiino  of  filing  report   or 

award. — The  assessment  of  compensation 
is  t.i  oe  made  as  of  the  time  of  the  filing  of 
cin  award  of  the  commissioners;  that  is  to 
aay,  the  assessment  is  to  be  made  with  ref- 
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erencc  to  tlic  value  and  condition  of  the 
premises  at  tliat  lime.  I.clicr  v.  Miiiiu-ii/)- 
0//^  Ci^  A'.  W.  A'.  Co.,  2<)  Minn,  i-^b,  13  X. 
W,  Rep.  3t.  — FoLl.DWiNc;  Winona  iSt  St.  I*. 
K.  Co.  V.  Deninan,  10  Minn.  lU-j.—Slu'twood 
V.  .SV.  Paul  &*  C.  A'.  Co.,  21  Minn.  122,  ii 
///;/.  AM'.  AV/.  ;/)4.  -  Follow  I. Nc;  Winona  tt 
St.  V.  U.  Co.  V.  IJi;ninan,  10  MiniL  267; 
St.  Paul  iS£  S.  C.  K.  Co.  v.  Murphy,  ly 
Minn.  500;  Ihirsh  v.  First  Div.  St.  \\  k  \\ 
K.  Co.,  17  Minn.  439. — Driver  v.  Western 
Union  K.  Co.,  32  Wis.  569.  West  v.  Mil- 
waukee, L.  S.  &•  W.  A*.  Co.,  10  /////.  (5^  ^■'{i,''- 
A".  Ctis.  415,  56  l^is.  318,  14  iV.  IF.  Rep.  292. 

Tile  date  of  the  report  of  the  <oinniis- 
sioners  is  the  time  with  reference  to  which 
tlie  valuation  of  the  land  and  damages  for 
tiie  taking  are  to  be  made  by  the  jury  f)n 
the  trial  (jf  the  appeal.  Metier  v.  Easton  &^ 
A.  R.  Co.,  37  N./.  L.  222. 

Tlie  landowner  is  entitled  to  recover  the 
dllTerence  between  the  value  of  his  premises 
immediately  prior  to  and  immerliately  fol- 
lowing the  location  of  the  right  of  way ;  and 
tlie  flamages  ought  to  be  assessed  as  of  the 
date  of  the  condemnation,  or  the  filing  of 
the  report,  and  mere  future  or  prospective 
contingencies  are  not  to  be  regarded,  Klls- 
ivorth,  M.,  N.  &'  S.  E.  R.  Co.  v.  Maxjvell, 
39  Kan.  651,  18  Pac.  Rep.  819. — Follow- 
ing Atchison  &  D.  R.  Co.  v.  Lyon,  24  Kan. 

745- 

Where  the  company  pays  to  the  land- 
owner or  into  court  for  him  the  amount  of 
the  commissioners'  award,  any  reassess- 
ment of  damages  must  be  on  the  basis  of 
the  value  of  the  land  at  the  date  of  the 
commissioners'  report.  St.  Louis,  O.  H.  6f 
C.  R.  Co.  V.  Fowler,  113  Mo.  458,  20  5.  W. 
Rep.  1069. — Rkviewing  Chicago,  M.  &  St. 
P.  R.  Co.  r/.  Randolph  Town-Site  Co.,  103 
Mo.  451. 

Such  reassessment  should  not  include  in- 
terest on  the  sum  so  paid  into  court.  St. 
Louis,  O.  IL  &■'  C.  R.  Co.  v.  Fowler,  1 1 3  Mo. 
458,  20  .S".  W.  Rep.  1069. 

405.  time   of  coiistriictioii   of 

rojul.— In  a  suit  against  a  railway  com- 
pany to  recover  damages  to  the  plaintiff's 
farm  by  the  construction  and  operation  of 
its  road  alongside  a  public  highway,  it  is 
the  right  wiiich  the  railway  company  has, 
at  its  pleasure  and  for  all  future  time,  to 
operate  its  trains  that  at  once  depreciates 
the  value  of  the  farm,  and  not  the  eflect 
produced  by  the  passing  of  particular  trains, 
or  any  particular  injury  or  accident  that 


may  occur  to  the  landowner's  property 
tliiMefrom.  Therefore  the  rigiit  to  ( Dniiien- 
s.ilion  for  the  damages  will  arise  al  tile  lime 
of  the  construction  of  'he  roiid,  and  tln-y 
may  tiien  be  determined  <jnee  for  all.  Lake 
Erie  &•  W.  R.  Co.  v.  Seott,  132  ///.  429,  24 
A'.  E.  Rep.  78;  aj/iniiini;  32  ///.  . ///.  292.— 
FoLLoWKi)  i.\  Chicago,  1'.  &  St.  L.  R.  Co. 
7'.  Liaii,  41  III.  A  pp.  5S4. 

Under  North  Carolina  statute  providing 
that  a  I.iiidowiier  lias  the  right  to  a[iply  fcjr 
assessment  (jf  damages  within  tW(j  years 
next  after  a  railroad  is  (inishcd,  where  a. 
right  of  way  has  been  I^jcated  by  a  preced- 
ing Company  many  years  before,  and  work 
was  done  on  adjacent  lands,  but  the  road 
was  not  finished  more  than  two  years  before 
the  action  was  commenced,  an  owner  who 
has  acquired  title  since  the  right  of  way  was 
located  is  n(jt  barred  of  his  remedy  ior 
compensation,  to  be  assessed  as  of  the  time 
the  railrtiad  was  finished,  llendrichv.  Caro- 
lina C.  R.  Co.,  101  A'.  Car.  617,  8  S.  LI.  Rep, 
236. 

Where  a  landowner  releases  a  right  of 
way,  "  the  damages  to  be  assessed  when  the 
road  is  located,"  the  damages  are  to  be  as- 
sessed at  the  time  of  the  construction  of 
the  road,  if  the  testimony  shows  that  the 
damages  claimed  were  only  ascertainable 
upon  the  construction  of  the  road.  In  such 
a  case  the  word  "  located  "  is  not  to  be  given 
its  technical  meaning.  Hoffman  v.  Blooms- 
burg  &*  S.  R.  Co.,  157  Pa.  St.  174,  27  .///. 
Rep.  564. 

In  a  suit  against  a  railroad  company  for 
injury  to  land,  the  defendant  will  not  be 
permitted  to  prove  the  value  of  the  land  at 
the  time  of  trial.  The  value  of  the  land,  if 
referred  to  at  all,  to  determine  the  benefits 
conferred  upon  the  owner  by  the  construc- 
tion of  the  work,  should  be  estimated  at  the 
time  of  such  construction.  Indiana  C.  R. 
Co.  v.  Hunter,  8  /nd.  74. 

400.  Cn|ia1»ilif  ios  and  uses  to 
wliicli  |>r«>iK>rt,v  is  adapted  iiiaj'  be 
coiisultTod.* — The  compensation  is  to  r)e 
estimated  with  reference  ;</  the  uses  for 
which  the  property  is  suital^Ic  in  its  then 
condition,  having  regard  to  its  location, 
situation,  and  quality,  and  to  the  business 
wants  in  that  locality,  or  such  as  may  rea- 
sonably be  expected  in  the  near  future. 
Calumet  River  R.  Co.  v.  Moore,  33  Am.  6- 
Enff.  R.  Cas.  179,  124  /ll.  329,  i^JV.  E.  Rep. 

*  See  also  post,  050. 
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7^>4.  Zcw  V.  Concord  li.  Co.,  25  Am.  &* 
Jui^-.  A'.  Cas.  199,  63  A'.  H.  557,  3  A//.  Rep. 
739.  Shenandoah  Valley  R.  Co.  v.  Shepherd, 
26  /F.  FfZ.  672. 

Hence  it  is  proper  to  inquire  what  its 
value  would  be  when  used  for  railroad  tracks 
ar.d  f)ther  railroad  purposes.  West  Virginia, 
P.  5-»  7".  R.  Co.  V.  Gibson,  94  Aj.  234,  21   i". 

/r.  Av/.  1055. 

The  value  of  land  for  farm  use  is  a  proper 
subject  of  inquiry  in  proceedings  to  condemn 
it  for  railway  purposes.  Michigan  Air  Line 
R.  Co.  V.  Barnes,  44  Mich.  222,  6  N.  W. 
Re/>.  651. — yuoTED  IN  Chicago,  K.  &  N.  R. 
Co.  V.  Davidson,  49  Kan.  589. 

The  damage  to  a  tract  of  land  may  be 
arrived  at  by  estimating  the  damage  to  dif- 
ferent subdivisions  of  it,  and  it  may  be 
shown  that  a  portion  was  valuable  for  build- 
ing and  residence  purposes ;  but  injury  to  it 
for  farming  purposes  only  cannot  be  con- 
sidered. Colvill  V.  S/.  Paul  &'  C.  R.  Co., 
19  Minn.  283  (Gil.  240). — Referring  to 
Winona  &  St.  P.  R.  Co.  v.  Denman,  10 
Minn.  267  (Gil.  208);  Carli  v.  Stillwater  & 
St.  P.  R.  Co.,  16  Minn.  260  (Gil.  234).— 
Followed  in  Sherwood  v.  St.  Paul  &  C. 
R.  Co.,  21  Minn.  127;  Scott  v.  St.  Paul  & 
C.  R.  Co.,  21  Minn.  322. 

The  damages  to  be  paid  for  land  con- 
demned for  railroad  purposes,  and  on  which 
the  owner  has  a  coal  mine  and  appliances, 
should  be  a  compensation  for  the  whole  of 
the  property  as  it  remained  at  the  time  the 
appropriation  was  made,  in  view  of  the  uses 
to  which  the  land  appropriated  was  to  be 
applied.  Chicago,  S.  F.  (S~>  C.  R.  Co.  v. 
McGrew,  104  Mo.  J82,  15  S.  IV.  Rep.  931. 

A  railroad  company  condemned  a  right 
of  way  across  a  tract  of  land  situate  on  the 
borders  of  a  city,  part  of  which  was  within 
the  city  limits,  and  a  part  outside.  A  part 
of  ilie  land  was  well  adapted  to  cultivation, 
and  the  other  part  to  suburban  residences, 
the  right  of  way  being  over  the  latter  part. 
On  appeal  of  condemnation  proceedings  to 
the  circuit  court  the  landowner  claimed 
rhat  the  land  taken  for  the  right  of  way  was 
s|iecially  valuable  for  residence  purposes. 
Held,  that  since,  according  to  the  owner's 
Ovvn  theory,  the  two  portions  of  the  tract 
were  adapted  to  different  uses,  it  rould  not 
be  regarded  as  constituting  one  property, 
and  therefore  she  could  not  recover  dam- 
ages to  the  whole  tract,  but  only  to  the 
portion  over  which  the  road  is  located. 
(Beck,  J.,  dissenting.^    Haines  v.  St.  Louis, 


D.  M.  <S^  N.  R.  Co.,  20  Avi.  &•  Eng.  R. 
Cas.  260,  65  /o7i>a  216,  21  A'.  IV.  Rep.  573. — 
Distinguished  in  Doud  7/.  Mason  City  & 
Ft.  D.  R.  Co.,  36  Am.  &  Eng.  R.  Cas.  633, 
76  Iowa  438,  41  N.  W.  Rep.  65. 

407.  Purticiilar  iiiudv  ul'coiistriic- 
ti<»ii,  or  iisu  of  particular  appliances. 
— If  a  railroad  company  desires  to  stipulate 
for  any  particular  mode  of  construction  or 
operation,  and  have  an  assessment  of  dam- 
ages limited  to  such  mode,  it  has  a  right  to 
do  so.  Chicago  &*  IV.  I.  R.  Co.  v.  Cogsiuell, 
44  ///.  App.  388. 

Land  damages  can  only  be  assessed  in 
the  light  of  known  facts  or  results  as  to 
the  operation  of  trains,  and  not  according 
to  what  effect  new  train  appliances  may 
have  in  the  future.  So  in  condemnation 
proceedings  it  is  not  competent  for  the 
company  to  show  the  character  of  certain 
screens  used  on  its  smoke  stacks  for  the 
purpose  of  proving  that  the  danger  from 
fire  was  diminished  thereby,  where  there  is 
nothing  to  show  that  the  company  would 
continue  to  use  such  screens.  Pingery  v. 
Cherokee  <S-  D.  R,  Co.,  78  Iowa  438,  43  N. 
H'.  Rip.  285. 

4<(8.  Dam age.s  from  improper  con- 
struct ion  or  use  not  to  be  con- 
sidered.*— Damages  to  a  landowner  for  a 
right  of  way  should  be  assessed  with  refer- 
ence to  the  effect  that  the  road  would  have 
upon  his  lands  if  properly  constructed  and 
operated.  Such  damages  as  result  from  an 
improper  construction  can  be  recovered 
from  time  to  time  as  they  occur,  in  actions 
for  damages.  Lyon  v.  Green  Bay  &•  M.  R. 
Co.,  42  JVis.  538.  15  Am.  Ry.  Rep,  91.— DIS- 
TINGUISHED IN  Chicago,  S.  F.  &  C.  R.  Co. 
V.  McGrew,  104  Mo.  282.  Quoted  in  Neil- 
son  V.  Chicago,  M.  &  N.  W.  R.  Co.,  14  Am. 
&  Eng.  R.  Cas.  239.  58  Wis.  516. 

400.  Estimating  dama$ircs  where 
there  are  ditt'erent  estates  or  inter- 
ests.— Where  a  railroad  company,  by  con- 
demnation proceedings,  procures  a  right  of 
way  over  land  occupied  by  a  person  who 
holds  the  same  as  a  timber  culture  claim 
under  the  laws  of  the  United  States,  the 
title  thereto  being  still  in  the  United  States, 
the  occupant  of  the  land  can  recover  dam- 
ages from  the  railroad  company  only  for  the 
diminished  value  of  his  interest  in  the  land, 

*  Damages  to  be  assessed  on  assumptinn  that 
due  care  will  be  used  in  construction,  see 
note,  14  Am.  &  Eng.  R.  Cas.  244.  See  also 
post,  083. 
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and  not  for  the  diminished  value  of  the 
i.iinl  itself.  CVi/cai^o,  A'.  ij>»  M^.  J\\  Co.  v. 
Hurst,  39  Avi.  &^  E»i,^.  /v'.  Cas.  127,  41  A'au. 
740.  21  Pac.  Kep.  781. 

Where  flats  appurtenant  or  incident  to 
upland  are  taken  for  a  railroad,  the  com- 
ni>n\vealth  has  no  interest  therein  by  way 
of  easement,  which  requires  the  damages 
f  )r  taking  the  same  to  be  assessed  in  the 
manner  provided  by  Mass.  Rev.  St.  ch.  24, 
?j  48,  49,  50,  where  there  are  several  parties 
having  several  estates  or  interests,  at  tiie 
same  time,  in  tiie  land  taken.  Walker  v. 
Bostott  (S-  M.  R.  Co.,  3  Citsh.  {Mass.)  i. 

At  the  trial  of  a  joint  petition  by  three 
persons  before  a  sheriff's  jury,  for  an  as- 
sessment of  damages  sustained  by  each 
petitioner  by  the  taking  of  his  land  for  rail- 
road purpo?.;&,  the  petitioner  contended 
that  each  could  recover  the  value  of  his  own 
land  taken  and  the  damages  occasioned  to 
his  other  lands  in  the  same  village  by  the 
whole  taking;  and  they  were  allowed  to  in- 
troduce evidence  upon  this  theory.  The 
respondent  asked  instructions  based  upon  a 
contrary  theory,  which  were  refused.  Held, 
that  the  verdicts  must  be  set  aside.  Well- 
ington  V.  Boston  &»  M,  K.  Co.,  158  Mass.  185, 
33  N.  E.  Rep.  393. 

470.  R)«rht  to  recover  for  im- 
pruvemeuts  or  wor^  already  com- 
pleted.— In  assessing  damages  for  the  tak- 
ing of  land  lor  railroad  purposes,  work 
already  done  by  the  company  upon  the  land 
cannot  be  regarded  as  part  of  the  realty, 
for  the  purpose  of  increasing  the  damages. 
Morgaii't Appeal,  y)Mich.  675.— Followed 
IN  foled(  ,  A.  A.  cSr  G.  T.  R.  Co.  v.  Dunlap, 
47  Mich.  456. — Davidson  v.  Houston,  E.  &• 
IV.  T.  R.  Co.,  3  Tex.  App.  (Civ.  Cas.)  473. 

A  railway  track  or  other  improvement 
wrongfully  placed  upon  land  by  a  railway 
company,  and  not  abandoned  to  the  owner 
of  the  premises,  cannot  be  treated  as  a  part 
of  the  realty  for  the  purpose  of  increasing 
its  value  in  estimating  the  damager  due  to 
the  owner  in  subsequent  proceedings  to 
condemn  the  land  for  the  use  of  the  com- 
pany. Toledo,  A.  A.  &'  G.  T.  R.  Co.  v. 
Dunlap.  5  Am.  &^  Eng.  R.  Cas.  378,  47  Afic/t. 
456,  II  N.  W.  Rep.  271.— Following  Mor- 
gan's Appear,  39  Mich.  675. 

But  piers  previously  placed  upon  the  land 
by  another  company  are  to  be  regarded  as 
a  part  of  the  land  itself.  Trimmer  v.  Penn- 
sylvania, P.  &*  B.  R.  Co.,  55  A^.  /.  L.  46,  25 
Atl.  Rep.  932.  —  Quoting  North  Hudson 


County  R.  Co.  v.  Booraem,  28  N.  J.  Eq. 
450. 

471.  Dnmages  to  be  assessed  once 
for  all. — So  long  as  the  appropriation  of 
the  land  is  kept  within  the  scope  of  the 
original  sequestration,  compensation  is 
made  once  for  all,  and  is  to  be  estiiiiated 
according  to  the  full  measure  of  the  right 
acquired  under  the  charter  and  not  merely 
according  to  the  mode  and  time  of  the  ex- 
ercise of  that  right  in  the  first  instance. 
Joy  V.  Grindstone-A'eck  VViiter  Co.,  85  Me. 
109,  26  Atl.  Rep.  1052. — Following  Hamor 
V.  Bar  Harbor  Water  Co.,  78  Me.  127;  Ed- 
mands  v.  Boston,  108  Mass.  535. 

A  railroad  nmst  be  regarded  as  perma- 
nent in  its  nature,  and  not  as  intended  to 
effect  some  temporary  purpose,  after  which 
it  is  to  be  discontinued.  The  damage  oc- 
casioned, therefore,  to  a  roadway  and  bridge 
by  the  construction  of  a  railroad  track  over 
them  must  be  estimated  for  a  permanent 
appropriation.  Parties  affected  by  such 
appropriation  are  entitled  to  recover  at 
once  their  full  damages,  and  if  they  recover 
any  part  they  cannot  further  recover  in  a 
subsequent  action.  Texas  &*  P.  R.  Co.  v. 
Long,  1  Tex.  App.  (Civ.  Cas.)  281. 

Where  a  railroad  company  locates  its 
track  across  a  plank  road,  and  then  parallel 
with  it  for  a  considerable  distance,  and  has 
the  damages  assessed  in  condemnation  pro- 
ceedings, the  damages  to  the  plank  road 
company  by  having  its  road  paralleled, 
which  would  tend  to  frighten  horses,  should 
then  be  ascertained  ;  and  if  not,  the  rail- 
road company  is  not  liable  therefor  in  a 
separate  action  on  the  case,  where  its  road 
has  been  constructed  in  good  faith,  and 
with  proper  care  and  skill.  Lafayette  Plank- 
road  Co.  V.  New  Albany  <S«»  S.  R.  Co.,  13 
Ind.  90.— DiSTlNGUiSHKD  IN  Chicago  &  G. 
S.  R.  Co.  V.  Jones,  103  Ind.  3S6. 

The  appraisal  of  land  damages  is  a  bar 
to  claims  for  injuries  by  fire  from  engines, 
obstructing  access  to  buildings,  exposing 
persons  or  cattle  to  injury,  cutting  off  the 
flowage  of  water,  etc.,  even  though  such 
damages  were  unknown  to  the  appraisers 
at  the  time  of  the  assessment.  Lafayette 
Plankroad  Co,  v.  Neiv  Albany  iS»  .S".  R.  Co., 
13  Ind.  90. 

Several  years  after  condemnation  pro- 
ceedings are  had,  a  mill  owner  is  not  enti- 
tled to  recover  damages  for  injury  to  his 
water  power  by  reason  of  the  completion 
of  a   railroad  bridge   in  a  manner  that  is 
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common  and  proper,  if  not  absolutely 
necessary;  as  all  the  damages  that  the 
owner  miylil  sustain  by  reason  of  the  con- 
struction and  operation  of  the  road  were 
allowed  when  the  proceedings  were  had  to 
condemn  the  land,  luirnrs  v.  IMitJii^an  Air 
Line  R.  Co.,  30  Am.  i3-»  Eii^.  R.  Las.  361,  65 
Mii/i.  231,  32  iV.   ir.  Rfp.  426. 

47ii.  Koassossnu'iit  of  iiu'reased 
<liinia}?es— Cliaiise  o*"  plan. — If,  after 
damages  have  been  assessed,  or  settled 
bv  agreement,  a  change  in  the  plan  of  con- 
st iuctioii  of  the  road  is  made,  occasioning 
further  daniag(;s,  the  owner  may  demand  a 
new  assessment  as  to  such  increased  dam- 
ages. Wabash,  S/.  L.  &^  P.  A\  Co.  v.  Mc- 
Dougall.  36  Am.  &>  Eiig.  Ji.  Cas.  597,  126 
///.  Ill,  18  A'.  E.  Rep.  291,  1  L.  A'.  A.  207. 

4.  Assessment  by  Appraisers  or  Viewers. 

473.  In  general.  —  Under  the  Pa. 
Lateral  Railroad  Act  of  May  25,  1832,  tiie 
viewers  in  the  first  instance,  and  the  court 
and  jury  on  appeal,  are  to  decide  whether 
a  proposed  railroad  is  necessary  and  useful 
for  i)ublic  or  private  purposes,  and  to  assess 
the  damages  for  the  land  taken,  but  they 
have  nothing  to  do  with  the  location  of  the 
road ;  that  must  be  done  by  the  company. 
The  petition  must  describe  the  route  as  sur- 
veyed and  fifteen  days'  notice  must  be  given 
of  the  time  appointed  for  the  hearing ; 
and  if  the  company  brings  its  case  within 
the  state  the  court  is  bound  to  appoint 
viewers.     Hays  v.  Risher,  32  Pa.  St.  169. 

Though  by  the  Pa.  Act  of  March  27,  1848, 
?  4,  viewers  appointed  to  inquire  as  to  the 
damage  alleged  to  be  done  in  the  construc- 
tion of  the  Pennsylvania  railroad  are  to 
view  the  ])remises,  they  are  not  prohibited 
fioni  examining  witnesses  in  the  course  of 
tiieir  investigation.  J'ettnsylvania  R.  Co.  v. 
Ki-iffer,  22  Pa.  .S'/.  356. 

474.  Inability  to  agree  must  be 
sliown.* — The  appraisers  could  not  legally 
assess  the  damages  until  it  was  ascertained 
that  the  parties  could  not  agree;  but  to 
evince  this  fact  no  particular  acts  are  to  be 
done  or  forms  observed,  nor  is  a  formal 
negotiation  necessary;  any  circumstances 
which  conduce  to  show  that  the  parties 
conld  not  ;igree  are  proper  to  be  considered 
in  the  decision  of  the  question.  Williams 
v.  Hartford  Sf*  N.  H.  R.  Co.,  13  Conn.  397. 

Accordmg  to  the  act  of  assembly  regu- 


»  See  also  (»«/<•,  274-280. 


lating  the  manner  in  which  the  damages 
done  to  the  owner  of  land  taken  or  appro- 
priated by  the  Pennsylvania  H.  Co.  for  de- 
pots, water  stations,  etc.,  shall  be  assessed 
before  the  court  can  grant  a  view,  it  must 
appear  that  they  have  surveyed,  located, 
marked,  and  determined  the  ground  which 
they  deem  necessary  for  their  i>ut()oses.  or 
propose  to  take,  and  that  they  have  made 
an  elTort  to  agree  with  the  owners  for  the 
compensation.  And  all  this  must  be  shown 
at  least  by  affidavit.  O'Hara  v.  Pennsyl- 
vania R.  Co.,  25  Pa.  St.  445. — Followed  in 
Pennsylvania  R.  Co.  v.  Porter,  29  Pa.  St. 
165. 

475.  Appointment  of  appraisers. 
— Under  the  North  Carolina  statutes  the 
assessment  of  danuiges  for  a  right  of  way  is 
a  summary  proceeding  of  which  the  supe- 
rior court  has  jurisdiction  at  vacation  or  at 
term  time ;  and  the  judge  may  appoint  ap- 
praisers at  any  time,  while  the  clerk  can 
only  do  so  in  vacation,  and  then  as  repre- 
senting the  court.  Click  v.  Western  N.  C. 
R.  Co.,  98  JV.  Car.  390,  4  S.  E.  Rep.  1S3. 

470.  Qualifieations  of  appraisers 
or  viewers. — In  the  absence  of  a  specific 
averment  to  the  contrary,  it  will  be  pre- 
sumed that  the  appraisers  possessed  the 
necessary  qualifications.  American  Cannel 
Coal  Co.  V.  Huntington,  T.  C.  ^^  C.  R.  Co., 
51  Am.  &*  E>tg.  R.  Cas.  653,  130  Hui.  98,  29 
JV.  E.  Rep.  566. 

Where  a  statute  provides  that  the  viewers 
shall  be  citizens  of  the  county,  the  supreme 
court  on  appeal  will  not  quash  condem- 
nation proceedings  because  the  record  does 
not  show  affirmatively  that  the  viewers  were 
citizens  of  the  county.  Hannibal  &•  St.  J. 
R.  Co.  v.  Morton,  27  Mo.  317. 

477.  Oatli  to  viewers  or  apprais- 
ers.*—Where  appraisers  have  been  duly 
appoin*ed  and  sworn  it  is  not  necessary 
that  they  be  sworn  again  where  the  matter 
is  referred  back  to  them  for  reappraisal. 
Lo^M  V.  Galena  &^  C.  U.  R.  Co.,  18  ///.  324. 

Condemnation  proceedings  will  not  be 
set  aside  on  appeal  where  the  report  states 
that  the  viewers  took  the  oath  prescribed  by 
the  statute  before  entering  upon  their  du- 
ties, though  the  report  does  not  recite  the 
oath,  where  it  does  not  appear  that  the 
omission  was  objected  to  below.  Hannibal 
<S»  St.  J.  R.  Co.  V.  Morion,  27  Mo.  317. 


*  Required  oaths  of  viewers,  see  note,  47  Am 
&  Eng.  R.  Cas.  46.    See  also  post,  504,  545« 
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It  is  not  necessary  that  the  persons  ap- 
pointed to  assess  damages  for  land  taken 
for  a  railroad  take  the  oath  before  entering 
upon  tlieir  duties.  It  is  sutTicient  if  they 
make  the  assessment  and  return  the  same 
uMiier  oath.  Cofj  v.  Chicago,  B.  &•  A'.  C. 
A'.  Co.,  44  A)/i.  &^  Eiig.  R.  Cas.  183,  100 
Mo.  2S2. 

478.  Notice  01  appraisal.  —  Where 
the  apjjraisers  give  notice  in  writing  of  liie 
tunc  anrl  place  of  appraisal  to  the  party  iii- 
turested,  who  resided  within  eighty  rods  of 
tht:  place,  and  received  the  notice  on*  the 
(l.iy  previous  to  the  time  ap[)ointed,  and, 
instead  of  requesting  delay,  returned  a 
written  answer  to  the  appraisers,  protesting 
against  their  authority  to  act,  and  declaring 
tliat  he  should  not  appear — held,  that  such 
notice  was  sufficient  in  point  of  time.  Will- 
iams V.  Hartford  &*  N.  H.  R.  Co.,  1 3  Conn. 

397. 

Where  the  subject  of  appraisal  was  de- 
scribed in  the  notice  as  land  owned  by  the 
plaintiff,  and  of  which  the  state  of  Connec- 
ticut were  mortgagees,  when  in  fact  the 
state  were  not  mortgagees  of  all,  but  of  only 
a  part  of  the  land  appraised,  but  the  notice 
also  referred,  for  further  description,  to  a 
petition  and  the  proceedings  thereon,  to 
which  the  plaintiff  was  a  party,  in  which 
the  boundaries  of  all  the  land  to  be  ap- 
praised were  defined  with  precision — held, 
that  such  notice  was  sufficient  in  point  of 
form.  Willi :uns\.  Hartford  &>  N.  H.  R. 
Co.,  13  Conn.  397. 

47J>.  Kop«u't  or  award  of  apprais- 
<'rs, — A  provision  of  a  charter  requiring 
the  report  of  appraisers  to  recite  the  order 
for  their  appointment  is  sufficiently  coni- 
pli(!d  with  where  a  co|)y  of  the  order  of  ap- 
pointment is  attached  to  and  made  part  of 
the  report.  Low  v.  Galena  &>  C.  U.  R.  Co., 
18  ///.  324. 

The  award  of  a  majority  of  the  appraisers 
appointed  under  an  act  incorporating  a  city 
railroad  is  valid.  It  is  not  necessary  thac 
all  the  appraisers  should  sign.  The  Pa.  Act 
of  24th  March,  1S59,  does  not  apply  to  such 
a  case.  Moore  v.  Creeii  &^  C.  St.  J'ass.  R. 
Co.,  3  Phila.  (Pa.)  417.  —  Rkviewing  Alle- 
gheny County  V.  Lecky,  6  S.  &  R.  (Fa.)  170. 

480.  — —  of  vii'wors,  Kfiierally.  — 
A  report  embracing  awards  to  different 
owners,  signed  by  the  viewers,  is  sufficient. 
Neither  the  statute  nor  practice  requires 
each  award  to  be  separatclv  signed.  Tucker 
V.  Erie  &-  N.  E.  R.  Co.,  27  Pa.  St.  281. 


A  report  of  viewers,  on  the  application  of 
the  Pennsylvania  R.  Co.,  must  set  forth  all 
the  matters  subniitied  to  them  ;  must  give 
a  description  of  the  characicr  of  the  ground 
and  of  its  figure;  must  state  the  advantages 
or  disadvantages  which  the  owners  may  de- 
rive or  suffer  from  the  use  to  be  made  of 
the  ground,  and  what  part  of  it  is  necessary 
for  the  use  of  the  company,  or  it  will  be  set 
aside.  O'Hara  v.  Pennsylvania  R.  Co.,  25 
Pa.  St.  445.  —  Follow i;d  in  O'Hara  v. 
Pennsylvania  R.  Co.,  25  Pa.  St.  449. 

it  is  not  necessary  for  a  report  of  viewers 
to  set  forth  affirmatively  the  presence  of 
the  parties  at  the  time  of  the  view,  or  that 
witnesses  were  regularly  called  and  sworn. 
The  presumption  is  in  favor  of  the  regular- 
ity of  the  action  of  the  viewers.  Pennsyl- 
vania R.  Co.  V.  Porter,  29  Pa.  St.  165. 

Where  land  taken  by  the  railroad  was 
described  by  the  viewers  as  in  the  town  of 
Columbia,  and  used  for  a  lumber  yard,  etc., 
the  quality  is  sufficiently  set  forth.  The 
description  of  quality  must  have  respect  to 
the  location  and  circumstances.  Pennsyl- 
vania R.  Co.  v.  Hruner,  55  J'a.  St.  318. 

481.  Assessing"  the  damajft's.— The 
viewers  of  damages  for  right  of  way  may 
pass  upon  the  title  to  land  taken,  so  far  as 
to  determine  who  are  entitled  to  the  dam- 
ages. Wincbiddle  \.  Pennsylvania  R.  Co.,  2 
Grant's  Cas.  {Pa.)  32. 

Where  the  charter  of  a  railroad  requires 
the  viewers  to  report  the  value  of  the  lands, 
and  assess  the  amount  of  damages  accrued  to 
the  owners,  it  is  unnecessary  to  state  in  de- 
tail how  the  damages  accrued.  It  will  be 
presumeti  that  the  jurors  included  every 
legitimate  subject  of  inquiry.  Tucker  v. 
Erie  &>  AT.  E.  R.  Co.,  27  Pa.  St.  281. 

The  fact  that  the  viewers  in  their  report 
designated  it  as  "  damages  for  the  non-re- 
newal of  the  lease '  will  not  vitiate  the 
award,  it  being  in  substance  compensation 
for  the  land,  and  not  damages  for  the 
breach  of  contract.  Xorth  Pa.  R.  Co.  v. 
/)avis,  26  Pa.  St.  238. 

The  quantity,  quality,  and  value  of  the 
lands  or  materials  retpiired  should  appear 
on  the  face  of  the  report ;  and  it  should  be 
there  stated  tlnit  there  has  been  a  comi)ari- 
son  of  the  advantages  and  disadvantages; 
and  the  amomit  of  damages,  and  to  whom 
payable,  should  be  reported.  Reitenbaugh 
V.  Chester  Valley  R.  Co.,  21  J'a.  St.  100. 

It  is  a  fatal  omission  for  the  viewers  not 
to  state  in  their  report  that  they  made  any 
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just  allowance  for  the  advantage  which  may 
have  resulted,  or  may  seem  likely  to  result, 
to  the  landowner,  or  that  they  made  a  fair 
and  just  comparison  of  the  advantages  and 
disadvantages.  PhiLidelphia  &^  E.  R.  Co. 
V.  Cal^c,  14  Am.  i3^»  Eiig.  K.  Cas.  211,  95  Pa. 
St.  139. 

Wiiere  it  is  required  that  a  report  of 
viewers  set  forth  the  value  of  tlie  property 
taken,  or  damages  done  to  tlie  property, 
the  anKJunt  of  benelit  conferred,  and  the 
dillcrence  between  the  damages  done  to 
the  property  taken,  an  award  slating  that 
the  viewers,  taking  into  consideration  the 
advantages  and  disadvantages,  found  a 
gross  sum  due  to  the  owner,  but  without 
referring  to  tlie  advantages  to  the  owner,  is 
nut  suhicient.  Ohio  &* P.  R.Co.v.  Wallace, 
14  Pa.  St.  245. — Followed  in  Milwaukee 
&  M.  R.  Co.  V.  Eble,  3  Finn.  (Wis.)  334,4 
Chand.  72. 

482.  Itemizing:  the  damages.* — In 
assessing  damages  to  a  tract  of  land  the  ap- 
praisers are  not  bound  to  itemize  tliem. 
American  Canncl  Coal  Co.  v.  Huntington,  T. 
C.  &>  C.  P.  Co.,  51  Am.  &>  Eng.  R.  Cas.  653, 
1 30  hid.  98,  29  ..v.  E.  Rep.  566.  Lodge  v. 
Frankford  <5-  H.  R.  Co.,  9  Phila.  {Pa.)  543. 

If  a  landowner  owns  two  or  more  tracts 
damaged,  an  assessment  of  damages  in 
gross  does  not  render  the  awaid  liable  to 
an  excepti(jn  to  the  effect  that  the  damages 
to  each  tract  ought  to  be  itemized.  Ameri- 
can Cannel  Coal  Co.  v.  Huntington,  T.  C. 
&>  C.  R.  Co.,  51  Am.  &*  Eng.  R.  Cas.  653, 
130  /nd.  98,  29  iV.  E.  Rep.  566. 

The  assessment  of  damages  occasioned 
to  a  tract  of  land  by  the  building  of  a  rail- 
road, on  the  petition  of  several  joint  own- 
ers, is  properly  made  in  a  gross  sum.  It  is 
no  objection  that  the  viewers  did  not  ap- 
portion the  damages  among  the  claimants 
according  to  their  respective  interests. 
Pittsburgh  &•  S.  R.  Co.  v.  Hall,  25  Pa.  St. 
336. 

It  is  no  objection  to  the  report  of  viewers 
that  they  itemize  wliat  constitutes  the  ag- 
gregate of  their  finding  of  damages.  So  it 
is  proper  to  fix  a  sum  for  the  value  of  the 
property  taken  and  for  the  inconvenience 
and  damage  to  the  balance,  and  another 
sum  for  the  value  of  the  buildings,  fences, 
etc.,  the  amount  of  the  two  making  up  the 
aggregate.  Pennsylvania  R,  Co.  v.  Bruner, 
SI  Pa.  St.  i\^. 

♦Sec- also /,..f/,  7».%  823. 


483.  Keservatioit  of  easements  to 
owner.* — Where  a  railroad  corporation 
was  authorized  to  acquire  lands  upon  an 
appraisement  by  appraisers  who  were  to 
assess  the  value  of  the  land  without  any  de- 
duction on  account  of  benefits,  an  appraise- 
ment of  them  with  a  condition  that  certain 
easements  are  to  be  reserved  to  the  owner 
is  unauthorized,  and  no  title  will  be  ac- 
quired by  the  proceeding.  Hill\.  Mohawk 
(S-  //.  R.  R.  Co.,  7  N.  V.  1 52 ;  affirming  5 
Den.  206.— Quoted  in  Chesapeake  &  O.  R. 
Co.  V.  Halstead,  7  W.  Va.  301. 

Where  the  inquisition  stated  that  the 
award  of  damages  was  "  based  on  the  sup- 
position and  made  on  the  condition  and 
with  the  understanding  "  that  the  owners 
of  the  land  might  open  a  street  across  the 
railroad — held,  on  certiorari  brought  by  the 
owners,  that  the  appraisement  was  illegal, 
and  that  the  inquisition  should  be  set  asrde. 
Hill  V.  Mohawk  &^  H.  R.  Co.,  5  Den. 
{N.  Y.)  206. — Explained  in  Re  Hartford 
&  C.  W.  R.  Co.,  65  How.  Pr.  (N.  Y.)  133. 

484.  Ite-appraisement.  -Under  Mo. 
Act  of  1837,  §  9,  incorporating  the  Hannibal 
&  St.  Joseph  R.  Co.,  where  condemnation 
proceedings  are  instituted  by  the  company, 
and  the  report  of  viewers  is  set  aside  in 
ordering  a  review,  the  court  must  appoint  a 
new  set  of  viewers.  Hannibal  &^  St.  J,  R. 
Co.  V.  Rowland,  29  Mo.  337. 

But  where  the  court  sets  the  report  of 
tlie  viewers  aside,  on  the  ground  that  the 
damages  had  not  been  estimated  according 
to  law,  the  damages  awarded  being  condi- 
tional, and  sends  the  same  viewers  back  to 
make  a  further  report  in  accordance  with 
the  law,  this  is  not  a  review  within  the 
meaning  of  the  charter,  and  new  viewers 
need  not  be  appointed ;  neither  does  it 
come  within  a  provision  of  the  charter  that 
"  not  more  than  one  review  shall  be  granted 
to  the  same  person."  Hannibal  &>»  St.  J.  R. 
Co.  V.  Rowland,  29  Mo.  337. 

The  appraisers,  in  November,  1838,  when 
only  the  centre  line  of  the  road  had  been 
designated  by  the  company  and  approved 
by  the  commissioners,  made  an  assessment 
of  damages  in  writing,  under  their  hands, 
and  returned  it  to  the  clerk  of  the  court,  by 
whom  it  was  recorded.  In  September  fol- 
lowing the  company  located  the  centre  line, 
and  staked  out  the  road  six  rods  wide — i.e., 
three  rods  in  width  on  each  side  of  such 

*See  also  fost,  704. 
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centre  line.  In  August,  1839,  the  commis- 
sioners appointed  by  the  general  assembly 
in  May  preceding,  approved  the  width  of 
the  road  thus  laid  out,  and  the  appraisers 
first  appointed  tlien  reassessed  the  damages. 
Held:  (i)  that  such  appointment  of  com- 
missioners was  constitutional  and  valid ; 
(2)  that  the  first  appr.iisal,  in  1838,  was  a 
void  proceedini;,  and  that  the  appraisers 
did  not  therel)y  exhaust  their  powers. 
IVilliams  v.  Hartford  &>  N.  H.  A\  Co.,  13 
Conn.  397. 

485.  IJeview  of  report  or  award.* 
— The  remedy  of  a  railway  company  for  an 
award  of  excessive  damages  by  viewers, 
under  Pa.  General  Act  of  February  19,  1849 
(Bright.  Dig.  839,  §  13),  is  by  appeal  and 
not  by  exception.  Roberts  v.  Central  Pass. 
K.  Co.,  I  Bre-cvs.  {Pa.)  538. 

An  appeal  may  be  taken  from  the  report 
of  viewers  under  the  Pa.  Act  of  Feb.  19, 
1849,  in  all  cases  where  the  charter  of  the 
railroad  company  is  subject  to  the  provision 
of  that  act.  Lodge  v.  Frank-ford  <S>»  H.  R. 
Co.,^Phila.{Pa.)  543.— Following  Harvey 
V.  Lackawanna  &  B.  R.  Co.,  47  Pa.  St.  428. 

A  report  of  viewers  appointed  under  the 
Act  of  March  27,  1848,  §4,  supplementary 
to  the  charter  of  tlie  Pennsylvania  R.  Co., 
which  omits  to  state  the  quality  and  value 
of  the  land  taken,  is  fatally  defective,  and 
will  be  set  aside.  Zack  v.  Pennsylvania  R. 
Co.,  2$  Pa.  St.  394. 

Under  the  charter  of  the  Pennsylvania  R. 
Co.  the  report  of  viewers,  a  ^essing  damages 
for  property  taken,  is  subject  to  review  and 
correction  by  the  court  of  common  pleas. 
It  may  set  aside  the  report  for  gross  errors 
or  misconduct  in  the  viewers,  or  for  gross 
inadequacy  or  excessiveness  in  the  dam- 
ages; but  no  appeal  lies  to  the  supreme 
court  except  for  manifest  errors  appearing 
on  the  face  of  the  record.  Pennsylvania  R. 
Co.  v.  First  G.  Lutheran  Congregation,  53 
Pa.  St.  445.— Criticlsing  Pennsylvania  R, 
Co.  v.  Heister,  8  Pa.  St.  445. — Followed  in 
Heise  v.  Pennsylvania  R.  Co.,  62  Pa.  St.  67. 
—Philadelphia  6-  E.  R.  Co.  v.  Cake,  14 
Am.  6-»  Eng.  R.  Cas.  211,  95  Pa.  St.  139. 

5.  Assessment  by  Arbitrators. 

480.  Competency  and  qualiflca- 
tious  of  arbitrators. — The  assessment 
of  damages  against  a  railroad  company  for 

•»  See  also /w/,  808-007. 


the  appropriation  of  land  may  legally  be 
made  by  arbitrators  appointed  by  the  court, 
under  Ind.  Act  of  May  11,  1852,  entitled 
"  An  act  to  provide  for  the  incorporation  of 
railroad  companies,"  or  by  jurors  selected 
in  the  manner  prescribed  by  the  Act  of 
June  18,  1852,  relating  to  the  assessment  of 
damages  against  railroads;  but  no  person 
owning  land  within  one  mile  of  the  pro- 
posed railroad  is  competent  to  act  either 
as  an  arbitrator  or  as  a  juror.  McMahon 
V.   Cincinnati  &^  C.  S.   L,  R.   Co.,    5  Ind. 

413- 

Where  a  railroad  is  located  over  mort- 
gaged lands,  and  the  question  of  damages 
is  submitted  by  agreement  to  arbitrators 
who  are  related  to  the  landowner,  which  is 
known  to  the  railroad  company,  but  the 
fact  of  the  mortgage  was  not  known,  the 
award  should  be  set  aside  on  the  ap|)lica- 
tion  of  the  company.  Arbitrators  should 
be  free  from  interest  or  relationship  in  all 
cases,  unless  such  disqualifications  are 
waived  by  the  parties.  Stephenson  v.  Oat- 
man,  3  I.ea  ( Tenn)  462. 

487.  Validity  of  voluntary  subniis- 
.sioii. — An  agreement  between  a  railroad 
company  and  a  landowner  to  submit  to  ar- 
bitration the  amount  of  compensation  that 
the  landowner  is  entitled  to  for  a  right  of 
way  over  his  lands  is  valid  and  binding. 
Knoche  v.  Chicago,  M.  &•  St.  P.  R,  Co.,  34 
Fed.  Rep.  471. 

Such  an  agreement  is  valid,  though  the 
company's  charter  provides  for  a  compul- 
sory arbitration  where  the  value  of  the  land 
cannot  be  agreed  on.  I^a  Crosse  &^  J/.  R. 
Co.  v.  .Se.-ger,  4  Wis.  268. 

488.  Tlie  hearing— Examining  wit- 
nesses.—Where  an  agreement  between  a 
railroad  company  and  a  landowner  to  submit 
the  question  of  the  value  of  land  taken  to 
arbitration  contains  a  provision  that  the  ar- 
bitrators may  refuse  to  hear  testimony,  and 
may  proceed  in  a  manner  that  the  majority 
may  decide  upon,  such  provision  is  not  vio- 
lated by  one  of  the  arbitrators,  without  the 
knowledge  of  the  landowner,  using  infor- 
mation derived  from  evidence  in  another 
similar  proceeding  to  support  his  views  as 
to  the  value  of  the  land.  In  re  Bennett 
30  X.  Y.  S.  R.  166,  9  A^.   V.  Supp.  915. 

489.  Ite«iuisites  and  validity  of  the 
award. — Where  the  submission  does  not 
require  the  arbitrators  to  be  sworn,  the 
award  is  valid  as  a  common  law  award, 
though    they   act    without   being    sworn, 
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whether  the  award  be  such  as  judgment 
might  be  rendered  thereon  under  the  111. 
Rev.  St.  ch.  lo,  ,Jj  7  and  .S,  or  not.  k'lUi/ca- 
/■.v  6-  S.  W.  R.  Co.  V.  Alfred,  3  ///.  App. 
511. 

Wiiere  an  agreement  submits  to  arbitra- 
tion all  matters  in  dis[)iite  as  lo  a  right  of 
way,  the  arbitrators  may  determine  as  to 
fences  and  crossini^s,  as  well  as  rendering 
an  award  for  nionov.  Kankakee  &^  S.  IV. 
/v\  Co.  V.  Alfral.  3  ///.  .-///.  311. 

Where  an  agreement  to  submit  to  arbi- 
tration was  "  for  the  purpose  of  ascertaining 
the  amount  of  damages  or  compensation  to 
be  [)aid  by  the  defendants  for  any  injury  or 
I<)ss  tlie  plaintilf  may  .sustain  "  by  the  con- 
struction of  a  railroad  over  his  land,  an 
award  for  damages  actually  sustained  will 
be  considered  within  the  terms  of  the  sub- 
mission. Maryland  &^  D.  K.  Co.  v.  Porter, 
19  J/r/.  458. 

Where  it  is  submitted  to  arbitrators  to 
determine  the  value  of  land  to  be  taken  for 
a  railroad  across  the  farm  of  one  party  and 
the  damage  which  he  will  sustain  by  reason 
of  the  road  running  across  it,  an  award  of 
damages  need  not  specify  separately  the 
sum  fi.xed  for  the  value  of  the  land  and 
for  the  damages.  All  that  is  necessary  is 
that  the  whole  is  considered.  Wood  v. 
Aul'itrn  Z-^  R.  R.  Co.,  8  N.  V.  160. 

An  award  which  requires  a  railroad  to 
pay  s?4oo  for  right  of  way,  and  to  build 
fenies,  the  money  to  be  paid  at  any  time 
fixed  upon  by  the  company,  by  giving  the 
landowner  three  days'  notice  of  the  time 
and  place  of  payment,  and  requires  the 
landowner  at  tlie  same  time  to  deliver  a 
deed  for  the  right  of  way,  is  void  for  uncer- 
:  '  ■iv'  as  to  the  time  for  payment  of  the 
111  •  ,  .1(1  delivery  of  deed.  Alfred  v. 
Ku^:;-:      :  &-  .S-.  /f '.  A'.  Co.,  92  ///.  609. 

>j?"  iOftVu't  of  the  siibiiiisMioii  and 
;\\   ■•  Tlie  submission  to  arbitration  of 

a  cci.'l.  jrsy  between  a  railroad  company 
and  the  owner  of  land  through  which  the 
track  is  located,  "concerning  a  right  of 
way  over  the  following  lands,"  describing 
tlicm,  "  and  also  the  damages  for  such  right 
of  way  to  l)e  paid  to  said  "  owner,  "  agree- 
ing to  leave  the  determination  of  the  loca- 
tion and  the  damages  for  the  right  of  way 
to  certain  persons,"  and  submitting  to  the 
persons  named  as  arbitrators  "the  said 
controversy  and  the  assessment  of  damages 
for  said  right  of  way,"  cuntemplates  the  ac- 
quisition   by  the   railroad    company  of    a 


mere  easement  in  the  lands  through  which 
its  track  is  located,  such  as  would  be  ac- 
quired by  statutory  pnjceedings  for  the 
condemnation  of  a  right  of  wa}'.  Odtint 
v.  Rutledge  &*  J.  R.  Co.,  94  Ala.  488,  10  So. 
Rep.  222. 

Under  such  a  submission  an  award  as- 
sessing the  damages  t(j  be  paid  to  the 
owner,  "  for  the  right  of  way  so  taken,  or 
to  be  taken  according  to  the  survey."  at 
S500,  and  directing  its  payment  within  ten 
days,  is  in  accordance  with  the  submission, 
and  is  not  void  for  uncertainty.  Oaitni  v. 
Rutledge  &>  J.  R.  Co.,  94  Ala.  488,  10  .S', 
Rep.  222. 

Under  a  submission  to  arbitration  of  a 
controversy  between  a  railroad  company 
and  the  owner  of  land  through  which  its 
track  runs,  as  to  the  right  of  way  and 
damages  for  it,  with  a  stipulation  for  the 
payment  of  a  specified  sum  as  liquidated 
damages  for  non-performance  by  either 
party,  the  owner  of  the  land  is  entitled  to  a 
reasonable  time  to  examine  a  deed  tendered 
for  his  signature,  and  is  not  in  default  if  he 
refuses  to  sign  a  deed  conveying  more  than 
the  award  authorizes.  Oduin  v.  Rutledge  &^ 
J.  R.  Co.,  94  Ala.  488,  10  So.  Rep.  222. 

Previous  verbal  agreements  in  regard  to 
construction  of  cattle-gaps  and  a  bridge 
will  be  considered  to  be  merged  in  a  subse- 
quent written  agreement  to  submit  to  arbi- 
tration the  question  of  the  assessment  of 
damages  for  land  taken  by  the  road.  Cook 
V.  North  &*  S.  R.  Co.,  50  (7(7.  211. 

491.  Coiifiriiiiii^  the  award. — An 
agreement  to  submit  the  question  of  dam- 
ages for  a  right  of  way  to  arbitration  con- 
tained a  provision  that  judgment  should 
not  be  entered  until  ten  days  after  the  cars 
were  running,  and  an  appeal  to  either  party 
was  to  be  limited  to  ten  days  after  the 
judgment  was  entered.  Held,  that  the 
agreement  was  not  violated  by  applying 
within  the  ten  days  for  confirmation,  s-i  as 
to  expedite  a  proposed  appeal,  where  the 
judgment  was  not  entered  until  after  the 
expiration  of  the  ten  days.  In  re  Bennett, 
30  N.  Y.  S.  R.  166,  9  A^.  y.  Supp.  915, 
5  Silv.  Sup.  Ct.  464. 

492.  Review  of  award  —  Setting 
aside.* — Exceptions  may  be  taken  to  the 
award  of  the  arbitrators  for  errors  in  matter 
of  fact  as  well  as  of  law.  McMa/wn  v. 
Cincinnati  &^  C.  Short-Line R.  Co.,  5  Ind.  413. 

*See  also/w/,  808-9U7. 
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An  exception,  among  others,  to  the 
award  of  the  arbitrators  was,  that  they 
took  into  consideration  tlie  benefits  which 
would  result  to  the  owner's  land  by  the 
construction  of  the  railroad.  The  answer 
tiled  contained  no  answer  to  this  exception. 
A  demurrer  to  the  answer  was  oveiruled. 
y/</(/,  that  it  should  have  been  sustained. 
MiMa/ioii  V.  Cincinnati  &*  C.  Short-Line  R. 

Co..  5  Ind.  413- 

Where  in  a  submission  to  arbitrators  to 
determine  the  value  of  property  taken  for 
a  ri;4ht  of  way  it  is  provided  that  their  de- 
cision shall  be  final,  and  biiidiiijj  upon  both 
parties,  an  alleged  excessiveness  in  the  esti- 
m  ite  will  not  be  reviewed  on  appeal,  in  the 
absence  of  any  charge  or  pretension  that 
tiie  arbitrators  acted  fraudulently.  Balti- 
more &^  O.  /»'.  Co.  v.  Canton  Co.,  70  Md. 
405,  17  All.  Kep.  394. 

There  is  power  in  a  court  of  equity  *o 
relieve  against  awards  in  some  cases  where 
there  have  been  fraud  and  misconduct  in  the 
arl)itrators,  or  they  have  acted  under  mani- 
fest mistake  ;  but  there  are  great  objections 
to  any  general  interference  with  such 
awards.  If  equity  interferes  in  such  cases, 
it  is  for  the  reason  that  such  tribunal  has 
not  really  acted  within  the  lines  of  the 
duty  laid  upon  it,  and  has  not  in  fact  car- 
ried out  the  agreement  under  which  it  has 
obtained  the  authority  to  proceed.  Port 
Huron  &^  N.  W.  K.  Co.  v.  Callanan,  61 
Mich.  22,  34  N.  W.  Rep.  678.  1 1  West.  Rep. 
525. 

The  plaintiff  and  the  defendant  railroad 
agreed  to  and  did  submit  in  writing  to  two 
arbitrators  "to  appraise  the  damages" 
which  should  be  caused  by  the  defendant's 
taking  of  the  plaintiff's  land  for  railroad 
pu '•poses.  The  arbitrators  awarded  that  the 
plaintiff  should  deed  the  land  ;  that  defend- 
ant should  pay  $100;  that  it  should  build 
and  maintain  a  certain  cattle-pass;  that  it 
should  keep  up  the  fences  while  the  road 
was  being  built;  and  that  it  should  not  in- 
jure a  spring  of  water  near  the  railroad 
line.  The  declaration  averred  that  the 
plaintiff  had  performed  his  part  of  the 
award  by  deeding,  etc. ;  that  defendant  had 
occupied  his  land  since  the  award  was 
made,  and  had  only  paid  the  $100;  that  it 
neglected  to  bniid  the  cattle-pass  and  keep 
up  the  fence;  that  it  had  injured  the  spring 
by  filling  around  it;  and  set  forth  the  in- 
juries. Held,  on  demurrer  to  the  declara- 
tion, that  the  defendant  had  waived  the 
4  D.  R.  D— 38. 


right  to  claim  that  the  arbitrators  did  not 
follow  the  submission,  as  it  had  gained  all 
it  sought  by  the  submission,  and  holds  it 
by  virtue  of  the  award;  that  if  the  arbi- 
trators exceeded  their  authority,  the  de- 
fendant ratified  their  action  by  accepting 
the  deed,  etc.  Taylor  v.  St.  Johnsbury  &» 
L.  C.  R.  Co.,  57  Vt.  106. 

6.   Assessment  by  Commissioners. 

49S.  Power  tu  appoint  and  wlicu 
exercised. — Under  the  Mo.  constitution 
(art.  2,  §  21 ;  art.  12,  §  4)  the  legislature 
has  the  authority  to  cause  damages  for  a 
railroad  right  of  way  to  be  assessed  in  the 
first  instance  by  commissioners.  Rothan  v. 
St.  Louis,  O.  H.  &*  C.  R.  Co.,  113  Mo.  132, 
20  S.  W.  Rep.  892.  —  Quoting  Central 
Branch,  U.  P.  R.  Co.  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  28  Kan.  453.  Reviewing  St. 
Louis  &  S.  F.  R.  Co.  v.  Evans  &  H.  Fire 
Brick  Co.,  85  Mo.  307 ;  Chicago,  S.  F.  & 
C.  R.  Co.  V.  Phelps,  125  111.  482;  Oliver 
V.  Union  Point  &  W.  P.  R.  Co.,  39  Am.  & 
Eng.  R.  Cas.  107,  83  Ga.  275 ;  Chambers 
V.  Cincinnati  &  G.  R.  Co.,  69  Ga.  320. 

Where  a  condemnation  proceeding  is  in- 
stituted under  a  state  statute,  and  the  cause 
is  removed  to  a  federal  court  on  the  return 
day  of  the  summons,  commissioners  wil. 
not  be  appointed  until  the  next  regular 
term  after  the  removal,  under  the  Missouri 
statutes  providing  that  the  landowner  in 
condemnation  proceedmgs  shall  have  ten 
days'  notice  of  the  time  when  the  peti- 
tion will  be  heard.  Kansas  City  &*  T.  R. 
Co.  v.  Interstate  lumber  Co.,  36  Fed.  Rep.  9, 
—Following  In  re  Barnesville  &  M,  R. 
Co.,  2  McCrary  216,  4  Fed.  Rep.  10. 

Where  the  constitution  of  a  state  does 
not  point  out  the  manner  in  which  private 
property  shall  be  taken  for  public  use,  the 
legislature  has  the  power  to  i)rescribe  any 
method  which  will  produce  a  just  and  fair 
result.  There  is  no  more  reason  why  the 
commissioners  to  condemn  the  land  should 
be  appointed  by  the  executive  than  by  the 
judiciary.     Virginia  Sf*  T.  R.  Co.  v.  Elliott, 

5  Nev.  358. 

The  act  incorporating  the  Elizabethtown 

6  S.  R.  Co.  does  not  require  that  there 
should  be  a  separate  commission  to  value 
the  interest  of  each  owner.  Ross  v.  Eliza- 
bethtown (S-*  5.  R.  Co.,  20  A'.  J.  L.  230. 

Under  the  N.  Y.  General  Railroad  Act, 
§  20,  tlie  trial  court  is  empowered  to  ap- 
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point  other  commissioners  in  the  place  of 
any  one  who  shall  die,  or  refuse  or  neglect 
lo  serve,  or  be  incapable  of  serving;  and 
this  empowers  the  court  to  vacate  an  order 
ajipoinling  cuinniissioners  on  the  ground  of 
tile  liiaj  ol  the  [leisons  appointed  ;  but  in- 
(Icpeiiilent  of  tiie  statute  the  court  has  the 
puwer,  in  its  discretion,  to  vacate  such  an 
(jrder  and  a[)[)oint  new  commissioners,  and 
such  order  being  (Hscretionary  is  n(jt  ap- 
pe.ilai)le.  ///  re  .Vtw  York  &>  O.  M.  R.  Co., 
40  HoxL'.  I'r.  (X.  v.)  335. 

Where  a  statute  authorizes  a  company  to 
acquire  additional  lawds,  and  the  evidence 
taken  before  the  referee  shows  a  necessity 
for  acquiring  the  additional  lands,  an  or- 
der appointing  commissioners  of  appraisal 
should  not  be  disturbed.  uXew  ]'ori;  A\ //. 
«S-  //.  A\  Co.  V.  Frafiz,  30  A'.  V.  S.  A'.  367, 
8  A'.   V.  Supp.  727. 

Wliere  a  judgment  is  entered  in  con- 
demnation proceedings,  but  the  commis- 
sioners of  appraisal  are  not  appointed,  as 
required  by  the  X.  Y.  Code  Civ.  Pro.  §  3369, 
the  omission  may  be  supplied,  on  notice, 
under  section  724,  authorizing  courts  to 
supply  omissions  and  to  make  amendments 
to  the  record.  Manhattan  R.  Co.  v.  Stroiib, 
68  Nun  90,  52  A'.  Y.  S.  R.  44,  22  N.  Y. 
Supp.  602. 

Three  disinterested  freeholders  of  the 
county  where  the  property  taken  for  a  rail- 
road is  situated,  appointed  by  a  judge  of  a 
court  of  record,  are  a  competent  tribunal  to 
m.ike  the  assessment  of  damages.  Kramer 
V.  Cleveland  &^  P.  R.  Co.,  5  Ohio  St.  140. 

Commissioners  appointed  by  the  judge  in 
condemnation  pnjceedings  are  not  ollcers, 
and  there  can  be  no  ^/t'/air/'t;  commissioners. 
Persons  claiming  to  act  as  commissioners 
must  be  legally  appointed,  or  their  award 
will  be  invalid.  Lewis  v.  St.  Paul,  M.  &* 
M.  R.  Co.,  {S.  Dak. )  57  Am.  (S-  Eiig.  R.  Cas. 
612,  58  iV.  ir.  Rep.  580. 

Neither  a  landowner  whose  land  has  been 
taken  by  a  railroad  company  for  its  purposes, 
nor  his  executor,  can  apply  to  the  county 
court  for  the  appointment  of  commissioners 
to  ascertain  the  compensation  for  the  land 
so  taken.  Virginia  &*  T,  R.  Co.  v.  Camp- 
bell, 22  Gratt.  (  Va.)  437. 

Under  an  act  of  incorporation  of  a  rail- 
road company,  which  provides  that  the  ap- 
pointment of  commissioners  to  assess  dam- 
ages in  favor  of  parties  over  whose  land  a 
right  of  way  is  sought  to  be  conrlemiied 
shall  be  made  by  the  chancellor,  and  in  va- 


cation by  tiie  chancery  clerk,  it  is  the  duty 
of  the  chancellor,  on  proper  application,  to 
app^iint  such  commissioners  at  cmce,  whose 
duty  it  is  to  proceed  immediately  to  assess 
the  damages.  The  statute  does  not  con- 
template the  delay  (jf  a  chancery  suit  with 
all  of  its  incidents  as  the  means  of  iniiiating 
the  contest  between  the  parties  as  to  the 
"due  compensation  "  to  the  owner.  Louis- 
ville, N.  O.  &>  T.  R.  Co.  v.  Dickson, 6^. ]/iss. 
380.— Foi.LowKD  IN  Canton,  A.  &  N.  R.  Co. 
V.  French,  68  Miss.  22. 

A  former  landowner  executed  a  deed  con- 
veying a  right  of  way  upon  condition  that 
the  sum  fixed  by  a  certain  person  named 
should  be  paid  as  compensation  ;  and  plain- 
tiff took  the  land  with  knowledge  of,  and 
subject  to,  this  deed.  The  company  occu- 
pied the  right  of  way,  but  failed  to  have  the 
compensation  fixed  by  the  party  named. 
J/elil,  that  the  case  was  within  Iowa  Code. 
§  1244,  providing  for  commissioners  to  as- 
sess such  damages  where  the  compensation 
cannot  be  agreed  upon.  Corbin  v.  Wiscon- 
sin, L.  (S-  A\  R.  Co. ,66  Iowa  269,  23  A'.  IV. 
Rep.  662. 

404.  The  statutes. — By  the  provisions 
of  Me.  Rev,  St.cli.  81  railroad  companies  are 
authorized  to  take  a  certain  quantity  of  the 
land  of  individuals,  and  the  act  prescribes 
the  mode  of  fixing  the  compensation  by  the 
county  commissioners,  on  the  application 
either  of  the  owner  of  the  land  or  of  the 
corporation.     Hall  v.  Pickering,  i,oMe.  548. 

Where  the  charter  of  a  company  pro- 
vides that  three  commissioners  or  viewers 
shall  be  appointed  to  assess  damages  for 
land  taken,  that  mode  is  properly  followed, 
where  there  is  no  evidence  that  the  com- 
pany has  accepted  the  provisions  of  a  sub- 
sequent act  requiring  the  appointment  of 
five  commissioners.  North  Mo,  R.  Co.  v. 
Gott,  25  Mo.  540. 

A  provision  in  a  railroad  charter  to  ascer- 
tain, by  commissioners,  the  value  of  lands 
taken,  and  vesting  the  lands  in  the  com- 
pany upon  a  tender  of  such  assessment, 
although  an  appeal  is  given  from  such  as- 
sessment to  a  jury,  does  not  render  the  ap- 
pointment of  such  commissioners  uncon- 
stitutional. Doughty  w.  Somerville  tS^*  E.  R. 
Co.,  21  A'.  J.  L.  442.— Quoted  in  Central 
Branch  U.  P.  R.  Co.  v.  Atchison,  T.  &  S. 
F.  R.  Co..  28  Kan.  453. 

495.  Prerequisites  to  appoint- 
ment.—  Where  the  defendant  in  a  pro- 
ceeding under  the  statute  fails  to  appear,  it 
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is  not  necessary  to  enter  a  default  before 
appointin;^  commissioners  to  assess  dam- 
ages.    Cairo  &^  F.  A'.  Co.  v.  Trout,  32  Ark. 

17- 

Where  the  petition  states  that  tlie  map  of 
tiic  road  sou<;lit  to  be  constructed,  sliowiiig 
the  property  asked  to  be  condemnefi,  was 
made  and  tik'd  in  tlie  prtjpcr  county,  it  is 
unnecessary  (or  it  to  a[)pear  Uial  more  was 
done  in  tlie  construction  of  tlie  road  be- 
fore appointing  comniissionfrs.  If  more  is 
stated  tiian  tiie  statute  requires,  it  will  be 
no  reason  for  refusing  tlic  appointment,  if 
tlie  statutory  requisites  appear,  and  are 
substantiated  before  the  court  malting  the 
appointment.  ToLiio,  S.  &•  M.  R.  Co.  v. 
K<tst]  S.i^//ia;v  &^  .S7.  C.  A\  Co.,  36  A»i.  *^ 
/i«i/-.  A'.  Ccis.  553,  72  A/u/i.  206,  40  A'.  IV, 
Rep.  436. 

//  seems  that  under  N.  J.  Act  of  February 
26,  1847,  incorporating  the  Somerville  & 
Easton  R.  Co.,  the  company  cannot  api)ly 
for  commissioners  of  valuation  and  damages 
until  the  route  of  the  whole  road  be  located  ; 
but  an  injunction  should  be  refused  whicli 
seeks  to  restrain  the  company  when  apply- 
ing for  commissioners  to  value  a  pai  t  located, 
though  the  whole  route  is  not  located, 
where  it  appears  that  no  irrei>arable  or 
serious  injury  will  result  to  the  landowner, 
as  the  want  of  a  strict  legal  right  to  do  an 
act  will  not  always  warrant  an  injunction. 
Doughty  V.  Somerville  &•  E.  R.  Co.,  7  AL  J. 
Eq.  51. — Followed  in  Redman  v.  Phila- 
delphia, M.  &  M.  R.  Co.,  I  Am.  &  Eng.  R. 
Cas.  I,  33  N.  J.  Eq.  165. 

Before  commissioners  of  appraisal  can  be 
appointed  under  the  N.  Y.  general  railroad 
act,  the  preliminary  piovisions  of  the  act 
must  be  complied  with  strictly  and  chrono- 
logically. A'eiu  York  tS^  B.  R.  Co.  v.  God- 
7viii,  12  Al)b.  Pr.  N.  S.{N.  F.)  21.— DlSTlN- 
r.uiSHKi)  IN  Re  New  York,  L.  &  W.  R.  Co., 
33  Hun  (N.  Y.)  270. 

The  appointment  of  commissioners  can 
only  be  legally  made  after  all  notices  re- 
quired by  law  have  been  duly  served,  and 
the  fifteen  days  have  expin^d  within  wliicii 
tlie  persons  aggrieved  may  a|)ply  for  such 
appointment.  In  re  Long  /slant/  R.  Co.,  45 
A\  V.  364.  In  re  A\iv  \ 'ork  &^  B.  R.  Co., 
62  Ilarb.  {N.  V.)  85,  12  AM.  Pr.  N.  5.  21. 

Where  a  company  fails  to  comply  with 
the  necessary  prerequisites  for  obtaining 
the  appointment  of  commissioners  of  ap- 
praisal, it  does  not  secure  the  right  to  have 
tlie   property  condemned   against   the  op- 


position of  its  owners.  In  re  New  York  &* 
B.  R.  Co.,  62  Barl>.  (A'.  1'.)  S5,  12  Abl>.  Br. 
N.  S.  21.— yLMJiKi)  IN  Uuriiam  cS:  N.  R. 
Co.  7'.  Richmond  &  U.  R.  Co.,  44  Am.  & 
Eng.  R.  Cas.  168,  106  N.  Car.  16,  10  S.  E. 
Rep.  1 04 1. 

A  landowner  objected  to  the  condemna- 
tion oi  lands  on  the  ground  that  the  com- 
pany was  incapable  of  exercising  the  riglit 
of  eminent  domain,  but  the  trial  court  over- 
ruled the  objection,  and  both  parties  agreed 
to  the  appointment  of  commissioners,  and 
no  appeal  was  taken.  Subsequently  the 
court  of  last  rescrt  decided  in  a  similar  case 
that  the  company  could  not  exercise  the 
right  of  eminent  domain,  whereupon  the 
landowner  moved  to  set  aside  the  order  ap- 
pointing tlie  commissioners.  Held,  that  the 
want  of  power  in  the  company  to  condemn 
the  lands  was  a  jurisdictional  defect,  and 
the  right  to  make  the  motion  to  set  aside 
was  not  waived  by  the  landowner  agreeing 
to  the  ai)pointment  of  commissioners.  In 
re  A'iagara  Falls  iS^  W.  R.  Co.,  121  A'^.  Y. 
319,  24  A'.  E.  Rep.  452,  31  N.  Y.  S.  R.  47; 
ajjirming  51  Hun  637,  20  N.   Y.  S.  R.  9S3. 

4{MJ.  The  application— "Wliat  ques- 
tions are  to  be  consiclerert.— Upon  the 
hearing  under  Minn.  Gen.  St.  1S78,  §  17,  ch. 
34,  as  amended  by  Laws  1879,  §  i,  ch.  35,  of 
a  petition  for  the  appointment  of  commis- 
sioners to  determine  the  compensation  for 
taking  lands  for  railroad  purposes,  it  is  for 
the  petitioner  to  prove  its  inc(jrporation. 
Chicago,  B.  <S~»  yV.  R.  Co.  v.  Porter,  43  Am. 
iS-»  Eng.  R.  Cas.  170,43  Minn.  527,  46  N.  IV, 
Rep.  75. 

On  an  application  for  the  appointment  of 
commissioners  to  estimate  the  damages  on 
a  condemnaiicm  of  land  for  the  use  of  a 
railroad,  the  defendant  cannot  file  an  an- 
swer putting  in  issue  the  legal  existence  of 
the  corporation,  or  its  riglit  to  take  the  land. 
West  End  N.  G.  R.  Co.  v.  Aimer oth,  13  Mo. 
App.  91. 

The  application  should  be  supported  by 
affidavit,  and  if  it  appears  by  counter-affi- 
davits that  the  applicant  has  no  color  of 
right,  the  application  should  be  refused. 
West  End  N.  G.  R.  Co.  v.  Almeroth,  13  Mo. 
App.  91. 

In  order  to  render  proceedings  for  the 
appointment  of  appraisal  commissioners 
legal,  so  as  to  divest  the  landowner  of  his 
title,  the  following  things  are  necessary: 
(i)  The  route  of  the  road  over  the  laiuis  in 
question  must  be  determined,  and  a  survey 
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thereof  deposilcd  in  the  ofiice  of  the  secre- 
tary of  slate  before  the  proceediiifjs  are 
ciiinmenced.  (2)  It  should  appear  upon  the 
face  of  the  proceedings  that  the  company 
and  the  landowner  were  unable  to  agree  for 
the  i)rice  of  the  land.  (3)  The  ajiplicalion 
shoidd  be  in  writing,  and  should  specify 
cleaily  and  intcllii^ibly,  either  in  terms  or 
by  reference  to  the  survey  or  record,  what 
land  the  company  is  proceeding  to  acquire. 
(4)  Tiiere  should  be  a  clear  and  intelli.;;ible 
description  of  the  land,  and  its  situation 
and  boundaries,  in  writing,  under  the  hands 
and  seals  of  the  commissioners,  transmitted 
to  the  judi;e,  and  by  him  filed  in  the  clerk's 
otlice.  I'lu'I  V.  Morris  6^  E.  J\.  Co.,  21  A'. 
/.  L.  1S9.— Distinguished  in  Cleveland  & 
T.  R.  Co.  V.  Prentice,  13  Ohio  St.  373. 
QuoiKU  IN  London  v.  Sample  Lumber  Co., 
91  Ala.  606.  Reviewkd  in  Doughty  v. 
Somerville  &  E.  R.  Co.,  21  N.  J.  L.  442. 

Where  a  company  is  unable  to  agree  for 
the  purchase  of  land,  and  applies  for  the 
appointment  of  commissioners  under  the 
N.  Y.  general  railroad  act,  the  issues  formed 
by  a  denial  of  any  of  the  allegations  of  the 
petition  must  be  supported  by  legal  evi- 
dence adduced  by  the  landowners,  and  not 
by  mere  affidavits.  Buffalo  &>  S.  L.  R.  Co. 
V.  Kcyuolds,  6  How.  Pr.  {N.  Y.)  96.  — 
QuoTKU  IN  Re  Metropolitan  El.  R.  Co.,  18 
N.  Y.  S.  R.  134,  2  N.  Y.  Supp.  27S. 

Where  the  company  makes  application  to 
the  court  for  the  appointment  of  commis- 
sioners to  value  lands,  which  it  proposes  to 
take  for  the  purposes  of  the  road,  the  court 
acts  ministerially,  and  the  company  is  not 
bound  to  show,  nor  can  the  court  inquire 
into,  the  necessity  for  taking  the  lands.  Of 
that  necessity  the  company  must  judge,  and 
the  court  can  only  look  to  the  fitness  of  the 
commissioners.  Ex  parte  South  Carolina 
R.  Co.,  2  AW//.  (.S'o.  Car.)  434.— Explained 
IN  Gear  v.  Dubuque  &  S.  C.  R.  Co.,  20  Iowa 

523- 

Under  the  provision  of  the  charter  of  the 
city  of  Buffalo  (ch.  519,  N.  Y.  Laws  of  1S70), 
authorizing  the  city  to  take  the  fee  of  lands 
for  corporate  purposes,  proceedings  were  in- 
stituted to  take  lands  of  a  railroad  com- 
pany, in  accordance  with  a  resolution  of  the 
common  council.  Upon  appeal  from  an 
order  appointing  commissioners,  the  gen- 
eral term  held  that  the  court  at  special 
term  "  had  no  authority  to  inquire  into  any- 
thing except  the  mere  regularity  of  the  pro- 
ceedings, and  as  to  who  should  be  commis- 


sioners." //(■/(/,  error ;  that  a  legal  question 
was  presented — i.  e.,  as  to  whether,  under 
the  grant  of  power  contained  i:  the  charter, 
the  city  was  authorized  to  appropriate  the 
fee  of  lands  held  by  a  railroad  company  for 
public  use,  and  acquired  by  the  exercise  of 
the  right  of  eminent  domain,  which  ques- 
tion the  court  hearing  the  application  nec- 
essarily had  the  power  to  decide.  ///  re 
Buffalo,  64  A'.  1'.  547. 

497.  Time  to  appl.v.  —  The  owner  of 
land  taken  for  the  use  of  a  railroad,  failing 
to  agree  with  the  company  as  to  his  dam- 
ages, may,  at  any  time  within  three  years, 
apply  to  the  county  commissioners,  who 
shall  estimate  his  damages  and,  if  re- 
quested, reqiure  the  corporation  to  give  se- 
curity for  their  payment.  Davis  v.  Russi-ll, 
47  Me.  443. 

But  after  the  county  commissioners,  on 
an  application  to  them,  have  required  se- 
curity for  the  payment  of  damages,  the 
riglit  of  entry  is  suspended  until  security  is 
given.  But  where  no  application  has  been 
made  to  the  county  commissioners  to  esti- 
mate the  damages,  an  action  of  trespass, 
brought  within  three  years  after  the  loca- 
tion, against  the  company  or  its  agent  can- 
not be  maintained.  Davis  v.  Russell,  47 
Me.  443- 

Where  an  inquisition  for  the  condemna- 
tion of  land  for  the  constriiction  of  a  rail- 
road, returned  pursuant  to  i!ic  provisions 
of  the  act  of  assembly  relating  thereto,  is 
set  aside,  the  court  may  direct  anothei  to 
be  taken  in  the  manner  prescribed  by  the 
act;  and  the  power  to  so  direct  continues 
and  remains  in  the  court  until  the  company 
seeking  the  condemnation  may  choose  to 
call  for  its  exercise.  It  mpv  be  exerted  at 
the  term  at  which  the  first  ^quisition  is  set 
aside,  or  at  any  sid^s  quent  term,  so  long  as 
the  power  to  condemn  under  the  company's 
charter  exists.  George's  Creek  C.  &^  I.  Co. 
v.  A't'iv  Central  Coal  Co.,  40  Md.  425. 

498.  Cliaiigre  of  route-— New  appH- 
cation. — If  a  company,  after  making  ap- 
plication for  commissioners  to  value  lands 
of  E.  v.,  change  the  route  of  its  road  over 
lands  of  E.  V.,  commissioners  appointed  on 
that  application  cannot  value  lands  on  the 
new  route.  Vail  v.  Morris  &•  E.  R.  Co.,  21 
A^.  /.  /..  1 89. 

Where  railroad  charters,  granted  prior  to 
the  year  1850,  contain  special  provisions  for 
ascertaining  the  compensation  to  landown- 
ers, the  general   railroad  act  of  that  year 
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does  not  apply.  So  where  a  company  by 
iis  charter  was  authorized  to  change  or  alicr 
tht!  line  of  its  road,  it  may  abandon  tiie 
proposed  route  after  the  coniin<^  in  of  the 
tcpoft  of  tlic  commissioners,  at  any  lime 
before  tiie  report  is  confirmed  and  an  order 
made  for  the  payment  of  the  damages 
awarded;  but  in  appointing  new  commis- 
sioners on  a  clianged  route,  tiie  company 
will  be  required  to  pay  the  expenses  of  the 
l.indowners  on  the  former  appraisement. 
Hudson  River  R.  Co.  v.  Outwater,  3  Saiuif. 
(.v.  1'.)  6S9.— Ai'i'KovEU  IN  Visscher  v. 
Hudson  River  R.  Co.,  15  Barb.  (N.  Y.)  37. 
DisriNGUisHKn  in  Re  Syracuse,  B.  &  N. 
Y.  R.  Co..  4  Hun  (N.  Y.)  311. 

400.  Naming  the  in'«»i>osecl  com- 
mission crss.— Where  a  company  is  pro- 
ceeding to  condemn  a  right  of  way  through 
the  lands  of  several  separate  owners,  under 
the  N.  Y.  General  Railroad  Act  of  1850,  all 
of  the  landowners  collectively  are  entitled 
to  name  six  of  the  persons  who  are  to  act 
as  commissioners  of  appraisal,  and  the  com- 
pany a  like  number;  but  each  landowner  is 
not  entitled  to  name  six  persons.  Troy  <3>» 
yv'.  A'.  Co.  V.  Clevdand.  6  How.  Pr.  (.V.  Y) 
238. 

Under  section  15  one  set  of  commission- 
ers are  to  appraise  all  the  land  that  the 
company  proposes  to  take  in  any  one  county, 
and  under  section  16  a  succession  of  ap- 
praisals is  contemplated,  but  all  embraced 
in  one  report.  Troy  &•  R.  R.  Co,  v.  Cleve- 
land, 6  Ho7v.  Pr.  {N.  F.)  238, 

500.  Qualifications. — Commissioners 
appointed  to  assess  damages  for  the  rigiit 
of  way  for  a  railway  company  are  quasi 
jurors,  and  should  be  free  from  all  legal 
disability.  If  they  are  interested  as  stock- 
holders in  the  company  it  is  cause  for  set- 
ting aside  their  report.  Rock  Island  Sf  A. 
R.  Co.  V.  Lynch,  23  ///.  645. 

It  is  no  ground  for  setting  aside  a  report 
of  the  commissioners,  on  the  motion  of  the 
company,  that  two  of  the  commissioners 
were  stockholders  in  the  company.  It 
might  be  good  ground  if  the  objection  was 
made  by  the  landowners.  Strani^  v.  Beloit 
&*  M.  R.  Co.,  16  Wis.  635. 

A  report  of  appraisal  commissioners  will 
not  be  set  aside  because  the  wife  of  one  of 
the  commissioners  is  a  cousin  to  a  stock- 
holder of  the  company,  where  there  is  noth- 
ing to  show  unfairness  or  injustice.  Albany 
Xorlhern  R.  Co.  v.  Cramer,  7  Hotu.  Pr. 
(.V.  F.)  164. 


When,  by  statute,  proceedings  to  con- 
demn lands  may  be  commenced  by  applica- 
tion to  a  minisieri.d  otllcer— e.  g.,  the  clerk 
of  court — and  no  judicial  action  by  the 
court  is  required,  it  must  appear  of  record 
that  the  terms  of  the  statute  have  been 
strictly  complied  with  ;  and  if  it  ncnvliere 
appears,  either  in  the  appointment  of  com- 
missioners, in  their  return,  or  in  an  order 
entered  thereon,  that  they  were  "  disinter- 
ested "  as  required  by  law,  the  proceedings 
are  invalid.  Madden  v.  Louisville,  X.  O.  &* 
T.  R.  Co.,  39  Am.  5^  Ena;.  R.  Cas.  95,  66 
Miss.  258,  6  So.  Rep.  181. 

The  interested  parties  in  a  condemnation 
proceeding  may  waive  the  provisions  of  a 
statute  requiring  the  appointment  of  free- 
holders only  as  commissioners  of  appraisal ; 
and  where  one  of  the  landowners  is  an  in- 
fant, represented  by  a  guardian  ad  litem,  a 
report  of  commissioners  will  not  be  set 
aside  for  the  reason  that  a  commissioner 
was  not  a  freeholder,  where  no  objection 
was  made  in  the  court  below,  and  there  is 
no  suggesiioi^of  improper  conduct  on  the 
part  of  the  commissioners.  In  re  New 
York,  IV.  S.  &"£.  R.  Co.,  35  Hun  (iV.  F.) 

575- 

The  report  of  commissioners  should  be 
set  aside  when  the  son  of  one  of  them  has 
been  taken  into  the  employ  of  the  company 
before  the  hearing  before  such  commission- 
ers. Ne^v  York,  IV.  S.  <S-  B.  A'.  Co.  v. 
Tonvnsend,  36  Hun  (A'.  F.)  630. 

The  value  of  property  taken  must  be  as- 
certained by  some  legal  and  proper  proceed- 
ing and  damages  paid.  So  a  statute  pro- 
viding that  a  company,  before  entering 
upon  lands,  shall  first  offer  to  pay  the  owner 
a  sum  which  its  agent  and  two  disinterested 
freeholders  should,  on  oath,  decide  to  be  a 
just  compensation  therefor,  is  unconstitu- 
tional.    Powers  \.  Bears,  \2  Wis.  2\\. 

A  tender  by  the  company  of  the  compen- 
sation fixed  by  the  three  persons  named 
above  to  a  landowner,  whicli  is  refused, 
does  not  give  the  company  a  right  to  enter 
upon  the  land,  and  the  landowner  may  re- 
strain it  from  doing  so.  Powers  v.  Bears, 
12  Wis.  214.  —  Followed  in  Bohlman  v. 
Green  Hay  &  L.  P.  R.  Co.,  30  Wis.  105. 

The  commissioners  to  value  land  and  as- 
certain the  damages  must  be  fair  and  im- 
partial as  between  the  .parties,  and  should 
be  inrlifterently  chosen  or  appointed,  and 
their  investigation  should  be  open  and 
known  to  both  parties,  giving  to  each  an 
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opportupily  to  appear  before  them  ami 
m.ikc  such  stalciiit'iUs  and  oiTcr  sikMi  proofs 
as  may  1)l'  ium  cssai  y  and  proper.  I'oii'eisv. 
JiCitis,  \z   Wis.  214. 

oOl.  TIm'  order  of  iippoiiitiiiciil. 
—  Miiiiicsola  general  stauiies  provide  for 
conimissioiieis  to  ex.iiniiie  haul  "  proi)os('fl 
to  l)i:  lalicn,"  and  to  ai>i)raise  the  dani.i^es 
therefor;  and  under  tiiis  staliitc  an  order 
of  court  ai)poinliiig  conimissioners  tc)  ap- 
praise lands  will  be  nugatory,  so  far  as  it 
relates  to  lands  already  ap|iropi  iated  by  the 
comijany,  but  the  order  will  be  valid  so  far 
as  it  authorizes  the  appraisal  of  lands  there- 
after to  be  taken  by  the  coni|)any.  U'tir- 
rnt  V.  First  Div.  St.  P.  &>  /'.  R.  Co.,  iS 
Minn.  384  (Gil.  345). 

In  proceedings  to  condeiiin  land  under 
N.  J.  general  railroad  law,  where  the  parties 
apjicar  before  the  judge  at  the  time  and 
place  designated  for  tiie  appointment  of 
commissioners,  and  are  fully  heard  thereon, 
the  judge,  if  he  dciMus  it  necessary,  may 
take  time  for  his  decision,  and  an  order  of 
appointment  subsequently  made  and  signed 
by  him  is  not  thereby  invalidated.  Stale 
(Lchii^h  Valley  li.  Co.,  Pros.)  v.  Dover  &^ 
A'.  R.  Co.,  14  Am.  &^  Eng.  A\  Cas.  87,  43  iV. 
/.  L.  528. 

The  orderly  course  is  to  iiave  the  prop- 
erty which  is  condemned  expressly  defined 
and  specified  in  the  order  appointing  the 
commissioners;  and  this  cannot  be  done 
until  the  owner's  right,  under  section  22  of 
tlieN.  Y.  General  Railroad  Act  of  1850,  relat- 
ing to  a  change  in  the  railroad  route,  has 
eiilier  lapsed  or  been  exercised.  In  re  New 
York  (S-  B.  A\  Co.,  62  Barfi.  (.V.  V.)  85. 

r>02.  Comiu'lliiiiJ;;  appoiiitiiieiit  by 
lliaiHlaiiiii.s. — Where  proper  application 
is  made  to  a  county  judge,  under  111.  Act  of 
June  22,  1852,  for  the  appointment  of  ap- 
praisers to  assess  the  damages  for  land 
taken,  upon  his  refusal  the  supreme  court 
will  compel  hiin  to  act  by  mandamus.  Illi- 
nois C.  A'.  Co.  V.  Kucker,  14  ///.  353. 

Likewise  a  circuit  judge,  under  the  same 
statute,  may  be  compelled  by  manfiamus  to 
appoint  such  ap[)raisers.  The  judge  in  such 
case  acts  as  a  ministerial  olFicer,  and  can- 
not refuse  upon  proper  application.  Chi- 
cago, n.  &*  (J.  R.  Co.  V.   Wilson,  17  ///.  123. 

Mandamus  will  not  lie  to  compel  the  cir- 
cuit court  to  appoint  commissioners  in  con- 
demnation proceedings  where  the  petition 
for  such  appointment  and  the  proceedings 
had  thereunder  do  not  show  that  the  land 


sought  to  be  acfpiirecl  was  subject  to  con- 
demn,ition.  Detroit,  S.  &••  D.  R.  Co.  v. 
Uartiur,  95  . !//<//.  318,  54  X,   W.  Rep.  i)\(i. 

Where  the  gi'iieial  statutes  relating  to 
the  powers  and  duties  of  a  county  judge  do 
not  authorize  him  to  appoint  commission- 
ers to  appraise  land  in  eminent  domain  pro- 
ceedings, but  provide  for  a  right  of  ajjpeal 
from  his  decision  "  in  all  cases  not  other- 
wise jirovided  for,"  l)ut  the  jurisdiction  as 
to  such  C(jndeiniiation  proceedings  is  con- 
ferred by  a  special  statute  wdiicli  contains 
no  provision  as  to  appeals,  the  provision  in 
the  general  statutes  will  be  held  not  to 
apply,  and,  tlieieforc,  no  appeal  will  lie. 
Should  the  county  judge  refuse  to  act  iiixm 
a  projier  application  for  the  appointment 
of  such  commissioners,  or  make  such  ap- 
plication without  proper  authority,  the 
remedy  in  the  former  case  will  probably  be 
by  mandamus,  and  in  the  latter  by  common 
law  certiorari.  Western  Union  R.  Co.  v, 
Dickson,  30  Wis.  389,  8  Aut.  Ry.  Rep.  39. 

oO.'J.  Fillinij:  vacancic^4.— Upon  the 
death  of  a  commissioner  to  condemn  lands 
in  favor  of  a  railway,  such  vacancy  can  be 
filled  by  force  of  the  N,  J.  Act  of  March  1 1, 
1 891,  such  act  being  constitutional.  State 
( United  N.  J.  R.  &>  C.  Co.,  Pros.)  v.  National 
Docks  &*  A\J./.  Connecting  R.  Co.,  54  IV.J. 
L.  180,  23  Atl.  Rep.  686. 

Tex.  Kev.  St.  art.  4198  fully  provides  for 
the  appointment  by  the  county  judge  of  a 
•lew  commissioner  to  assess  damages  when- 
ever either  of  those  first  appointed,  from 
any  cause,  is  unable  or  fails  to  act ;  and  that 
such  commissioner  was  sworn  may  be 
shown  by  j)arol.  Dallas,  P.  &"  S.  E.  R.  Co. 
V.  Day,  3  Tex.  Civ.  App.  353,  22  S.  W.  Rep. 

538- 

504.  The  oatli.*— In  condemnation 
proceedings  under  the  Mo.  general  law  it  is 
sufficient  for  the  commissioners  appointed 
to  assess  damages,  to  make  the  assessment 
and  return  the  same  under  oath.  It  is  not 
necessary  that  they  take  the  oath  before 
entering  upon  the  duties  of  their  appoint- 
ment. Cory  v.  Chicago,  B.  &^  A'.  C.  R.  Co., 
44  Am.  Gr'  Eng.  R.  Cas.  183,  100  Mo.  282,  13 
i'.   W.  Rep.  346. 

The  regularity  of  the  proceedings  of  com- 
missioners cannot  be  objected  to  on  the 
ground  that  the  oath  taken  by  them  was 


•Required  oaths  of  commissioners  in  con- 
demnation proceedings,  see  note.  47  Am.  &  Enc, 
R.  Cas.  46.     See  also  ante,  477;  post,  ii>45 
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not  ill  the  precise  lansuajjc  of  ilic  statute, 
so  loDj;  as  that  taken  i)y  tlictn  cinl)race(i  ihe 
substance  thereof.  In  /r  AV.v  )'<>;/•  /:'/.  A'. 
Co.,  44  ^V.  r.  S.  A'.  387.  17  X.  ):  Su/>/>.  870. 
Wis.  (iencral  Railroad  A  t  nf  1872  operates 
as  a  repeal  of  all  special  charters  j^ranted 
prior  thereto,  so  far  as  the  same  relate  to 
the  C(jn(lenuuilioii  of  lands  ;  aiifl  its  |)r<)vi- 
siuns  relating  to  the  form  of  oath  that  must 
be  lakrn  by  coinnii->sioners  appoinied  to 
ajjpraise  lands  condemned  will  j^overn  after 
its  passage,  though  the  conimi>sioners  were 
api)oinied  before  its  enactment.  Hohhiian 
V.  (/;<(■'/  liny  &^  M.  K.  Co.,  40  U'/'s.  157, 
13  .////.  A'v.  Nt/).  421. 

*■>().■».  Time  and  place  of  tiioctiii;;.— 
The  111.  Act  of  1852  provides  that  the  court 
appoiiitinj.;  the  commissioners  shall  fix  the 
time  and  place  of  their  first  meeting.  Hut 
it  is  not  explicitly  recpiircfl  that  such  time 
and  place  shall  be  designated  in  the  order 
of  a|ipointment.  So  where  the  order  left 
the  day  of  meeting  in  blank,  but  the  copy 
of  the  order  of  appointment  annexed  to  the 
rei)ort  of  the  commissioners  designated  the 
day  of  their  first  meeting,  and  the  report 
stated  that  the  first  meeting  was  iield  on 
the  day  thus  designated,  and  that  the  com- 
missioners proceeded  "to  hear  the  allega- 
tions and  testimony  of  the  parties  in  inter- 
est, and,  upon  request  of  parties,  adjourned 
from  time  to  time  for  that  i)urpose,"  etc. — 
/iclii,  tliat  this  tended  to  show  there  was 
a  day  fixed,  or  at  least  that  the  parties 
attended,  and  an  objection  that  the  time  of 
meeting  was  not  properly  appointed  was 
regarded  as  not  well  taken.  Chicago,  />'.  (5-* 
Q.  R.  Co.  V.  Chamheylain,  84  ///.  333,  16  Am. 
Ry.  Kcp.  466. 

A  provision  in  a  charter  that  the  court 
shall  make  an  order  fixing  the  time  and 
piace  at  which  commissioners  shall  meet 
to  organize  and  hold  their  first  meeting, 
and  that  notice  of  such  meeting  shall 
be  entered  in  the  minutes  of  the  court, 
which  shall  be  notice  to  all  the  parties,  is 
not  sufficiently  complied  with  by  stating 
that  the  commissioners  shall  meet  to  or- 
ganize and  hold  their  first  meeting  in  a  cer- 
tain place  which  is  a  populous  village,  em- 
bracing two  square  miles  of  territory,  and 
where  no  notice  of  the  meeting  was  entered 
on  the  minutes  of  the  court.  Minneapolis 
&'  St.  L.  R.  Co.  V.  Kanne,  \i  Am.  <S-»  Eng.  R. 
Cas.  122,  32  il//««.  174,  19  A^.  W.  Rep.  975. 
— Distinguishing  Rheiner  v.  Union  D., 
St.  R.  &T.  Co.,  31  Minn.  289. 


Uniler  Nev.  St.  1864^15,  427,  ,J  30,  ,1  report 
of  commissioners  appointed  to  assess  the 
value  of  land  t.iki'U  is  defective  where  it 
fails  to  show  that  a  majority  of  the  com- 
missioners met  at  the  lime  and  place  or- 
<iered  and  were  duly  s\vf)rn  according  to 
law  before  entering  upon  their  duties.  \'ii- 
ginia  &->  T.  R.  Co.  v.  I.tn'tjoy,  8  .\'/7'.  100, 

Under  N.  V.  Code  Civ.  Pro.  ?  33^)9,  ei;.:ht 
flays'  n<jtice  of  the  a])pointment  of  commis- 
sioners of  appraisal  shall  be  given,  and  of 
the  time  and  place  of  their  first  meeting, 
and  the  court  lias  no  power  to  shorten  the 
time  of  notice.  Manhattan  R.  Co.  v.  Sttouh, 
68  Uun  90,  52  A".  y.S.  R.  44,  22  X.  \\  Supp. 
C02. 

The  first  meeting  of  commissioners  of  ap- 
praisal not  having  been  held  at  the  time 
fixed  in  the  order  a|i|)ointing  them,  a  second 
order,  made  at  a  subse(|uent  term,  appoint- 
ing the  same  commissioners  and  fixing  a 
later  date  for  their  first  meeting,  was  harm- 
less and  inoperative  as  to  such  appointment, 
and  as  to  the  Meeting  was  regtdar.  Gill  v. 
Milwaukee  <S^  L.  \V.  R.  Co.,  76  Wis.  293,  45 
A'.   //'.  Re/>.  23. 

500.  Tlu5  licai'in;;,  ffoiiorally.— In  a 
proceeding  to  condemn  land  for  a  railroad 
one  of  the  parties  t(j  the  controversy  should 
not,  in  the  absence  of  the  other,  be  allowed 
to  discuss  the  merits  with  the  commission- 
ers appointed  by  the  court  to  assess  the 
damages;  but  such  conduct  upon  the  part 
of  one  of  the  owners  of  the  land  could  not 
have  prejudiced  the  railroad  company  where 
the  damages  were  assessed  by  a  jury  inde- 
pendently of  the  report  of  the  commission- 
ers. Louisville,  St.  L.  &^  T.  R.  Co.  v.  l>ai  - 
rett,  47  ./;;/.  &^  Eng.  R.  Cas.  169,  91  A/. 487, 
16  5".  W.  Rep.  27S.— Quoting  Henderson 
&  N.  R.  Co.  V.  Dickerson,  17  H.  Mon.  (Ky.) 

173- 

When  application  is  made  to  county  com- 
missioners for  the  assessment  of  damages, 
and  it  is  brought  to  the  knowledge  of  the 
commissioners,  before  a  warrant  is  issued 
for  a  jury,  that  there  are  other  parties  in- 
terested who  have  made  no  application, 
and  such  parties  are  thereupon  summoned 
in,  their  damages  are  first  to  be  assessed 
by  the  commissioners,  before  the  case  is 
sent  to  a  jury.  Fitchburg  R.  Co.  v.  Boston 
<5-  i1/.  R.  Co.,  3  Cush.  (Mass)  58.— QuoiKU 
IN  New  York  ct  N.  E.  R.  Co.  v.  New  York, 
N.  II.  &  H.  R.  Co.,  25  Am.  &  Eng.  R.  Cas. 
215,  52  Conn.  274. 

Where  the  estimate  made  by  county  com- 
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nii-,si()i)ers  of  the  damai^es  sustained  by  a 
tenant  for  years,  in  consequence  of  the 
location  and  construction  of  a  railnjad  over 
his  esti'.te,  is  revised  by  a  jury,  on  tiic  peti- 
tion of  such  tenant,  and  tlie  verdict  of  the 
jury  is  set  aside  Oy  the  court  of  common 
pleas,  and  tiie  case  remanded  to  tlie  county 
commissif)ners,  //  serins  lliat  it  is  compe- 
tent to  tile  commissioners,  on  tlie  motion 
of  the  petitioner,  to  dismiss  the  petition  f(ir 
a  jury,  and  to  bring  forward  the  original 
petition,  and  to  summon  the  reversioner  t ) 
become  a  piirty  thereto,  and  thereupon  ',o 
proceed  to  estimate  the  whole  damages, 
and  to  apportion  the  same  between  the 
parties  interested.  If  such  proceeding  be 
objectionable,  it  can  uidy  be  excepted  to  by 
the  lessee,  and  not  by  the  proprietors  of  the 
railroad.  lu'tchhurg  R.  Co.  v.  Boston  iS-»  M. 
R.  Co.,  3  Cus/i.  {Mass.)  58. 

A  railroad  corporation  has  no  right  to 
take  and  appropriate  to  its  own  use  private 
lands  without  a  strict  compliance  with  the 
provisions  of  the  statutes  which  authorize 
it  to  do  so.  So  under  Mass.  Oen.  St.  ch. 
^3'  §  '91  which  expressly  provides  that  lands 
without  the  limits  of  its  railroad  shall  not 
be  taken  by  a  company  without  the  per- 
mission of  the  owner,  unless  the  county 
commissioners  first  prescribe  the  limits 
within  which  the  same  may  be  taken,  a  rail- 
road company  acquires  no  right  in  any  part 
of  the  !  ;nd  outside  of  the  limits,  where  the 
commissioners  have  not  •  prescribed  the 
limits  before  the  company  filed  its  location 
over  tlie  lands.  Derby  v.  Framingham  Gf^ 
L.  R.  Co.,  "9  il/iiss.  516. 

The  dei  .1  Jant  owner  may  object  to  the 
entire  assessment  of  damages  by  the  com- 
missioners, including  those  separately  as- 
sessed in  favo"-  of  other  defendants  who 
were  mortgagees.  Chicago,  M.  &>  St.  P.  R. 
Co,  V.  Raker,  102  Mo.  553,  15  S.  IV.  AV/.  64 

After  a  hearing  before  commissioners 
had  been  adjourned  several  times  because 
of  the  absence  of  the  landcjwners,  it  was 
proven  by  the  company  that  counsel  for  the 
company  had  given  the  landowner  notice 
of  the  time  to  which  the  proceeding  was  ad- 
journed, at  which  time  the  company  would 
proceed  to  take  proofs,  and  that  the  coun- 
sel for  the  lanfiowner  made  no  reply.  On 
that  day  the  commissioners  took  the  evi- 
dence offered  by  the  company  and  awarded 
the  landowner  nominal  damages.  Held, 
that  a  motion  to  open  the  default  was 
r;d[)crly  denied.      In  re  Metropolitan  El. 


R.  Co.,  55  N.    Y.  S,  R.  760,  25  N.  Y.  Supp. 

399- 

Wis.  Rev.  St.  ?  2863,  providing  that  find- 
ings of  fact  and  conclusions  of  law  shall  be 
(lied  upon  the  trial  of  a  question  of  fact  by 
the  court,  applies  only  to  the  trial  of  an 
action,  and  not  to  a  special  proceeding, 
such  as  the  ap[)ointment  of  commissioners 
to  ascertain  the  compensation  to  be  made 
for  lands  taken  for  a  railroad.  Gill  v.  J//7- 
ivaukee  &^  L.  IV.  R.  Co.,  76  IVis.  293,  45  X. 
IV.  Rep.  23. 

507.  Powers  of  tlie  eomiuiNsioiier.s 
— AVliat  questions  are  involved.— 
C»/mmissioners  in  proceedings  to  condemn 
land  for  railway  uses  are  judges  of  the  law 
as  well  as  of  the  facts.  Rort  Huron  &•  .S". 
IV.  R.  Co.  V.  Voor/ieis,  \j^Atn.&^  Eng.  R. 
Cas.227,  so  Mic//.  506,   15  A^.   IV.  Rep.  S82. 

It  is  the  duty  of  commissioners,  in  fixing 
the  amount  of  compensaticjn  to  be  i)aid  the 
landowner,  to  take  into  consideration  how 
the  taking  of  the  land  will  affect  the  residue 
of  the  owner's  land — whether  it  will  be  left 
in  an  inconvenient,  unmarketable  shape. 
The  appraisal  embraces  all  past,  present, 
and  future  damages  which  the  impiove- 
ment  may  thereafter  reasonably  produce. 
The  presumption  of  law  is  that  the  com- 
missioners did  their  whole  duty,  and  took 
into  consideration  every  species  of  injury 
and  damages  which  would  result  to  plain- 
tiff and  his  lands  by  the  building  of  the 
road.  AVrr  v.  IVest  Shore  R.  Co.,  18  N.  Y. 
S.  R.  63,  2  A^.  Y.  Supp.  686.  Ellsworth  v. 
Central  R.  Co.,  34  N.J.L.  93. 

Under  the  act  incorporating  the  Carolina 
Central  R.  Co.,  and  providing  for  the  con- 
demnation of  land  for  the  construction  and 
operatitm  of  the  road  (N.  C.  Laws  1872-73, 
ch.  75,  ^§  9,  10),  it  is  the  duty  of  the  com- 
missioners appointed  by  the  court,  not  only 
to  ascertain  the  value,  but  also  the  quantity, 
of  the  land  which  it  is  necessary  to  appro- 
priate; and  the  landowner  does  not  waive 
his  right  to  insist  on  the  performance  of 
this  duty  by  failing  to  answer  the  allega- 
tions of  the  petitioner  as  to  the  quantity 
necessary.  Carolina  C.  R.  Co.  v.  Love,  81 
A'.  Car.  434.— Applying  Carolina  C.  R.  Co. 
V.  Phillips,  78  N.  Car.  49. 

Where  commissioners  are  appointed  to 
value  land  upon  which  the  company  have 
entered  for  the  purpose  of  constructing 
their  road  thereon,  the  owner  of  the  land 
may  require  the  commissioners  to  assign 
to  the  company  and  assess  the  value  of  one 
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hundred  feet  on  each  side  of  the  road, 
though  at  the  time  of  the  valuation  the 
road  upon  the  land  is  not  completed,  but 
only  in  the  process  of  construction.  Grecn- 
ville  &*  C.  /i'.  Co.  V.  Nunnamaker,  4  Rich. 
(So.  Cur.)  107. 

If  the  valuation  be  made  before  the  com- 
pany enter,  they  may,  //  seems,  take  any 
quantity  of  land  they  may  deem  necessary; 
but  if,  without  having  purchased  and  before 
valuation,  they  enter  upon  the  land,  the 
charter  fixes  the  quantity  to  the  use  of 
which  they  are  entitled  at  one  hundred 
feet  on  each  side  of  the  road,  and  that 
quantity  they  may  be  required  to  pay  for. 
Greenville  iS^  C.  K.  Co.  v.  Nunnamaker,  4 
Kick.  {So.  Car.)  107. 

Where  the  valuation  is  made  after  entry 
by  the  company,  the  commissioners,  in  as- 
sessing the  damages,  are  not  limited  to  the 
actual  value  of  the  land,  but  may  take  into 
consideration  the  loss  or  damage  resulting 
to  the  owner  from  the  construction  of  the 
road.  Greenville  <J*  C.  R.  Co.  v.  Nunna- 
maker, 4  Rich.  {So.  Car.)  107. 

The  commissioners  have  jurisdiction  to 
determine  the  damages  for  acts  of  the  cor- 
poration, where  those  acts  are  such  as  the 
corporation,  by  their  engineers,  agents,  or 
workmen,  may  rightfully  do,  by  virtue  of 
tiieir  charter,  and  the  parties  cannot  agree 
upon  the  amount  of  damages ;  and  it  makes 
no  difference,  in  this  respect,  whether  the 
corporation  admit  or  deny  their  liabil- 
ity.    Vermont  C.  R.  Co.  v.  Baxter,  22   Vt. 

365- 

In  assessing  damages  the  commissioners 
should  considei  the  market  value  of  the 
land  taken,  and  in  determining  this  they 
need  not  have  reference  exclusively  to  the 
use  to  which  the  premises  are  then  being 
put,  but  may  take  into  account  any  other 
use  f(ir  wh'jli  they  are  available.  Hooker  v. 
Montpelicr  6-  W.  R.  R.  Co.,  62  Vt.  47,  19 
y1//.  Re^  775.— Quoted  in  Chicago,  K.  & 
N.  R.  C  ).  V.  Davidson,  49  Kan.  5S9. 

508.  WliJit  matters  arc  not  to  bo 
coii.sidered.  —  Appraisal  ccnimissioners 
are  not  required  to  pass  on  questions  of 
title,  nor  to  report  tiie  amount  of  damages 
that  each  claimant  is  entitled  to.  It  is 
sufficient  if  a  gross  sum  be  reported  for 
damages  to  the  tract,  and  it  be  left  to  the 
judge  to  distribute  it  among  the  several 
rigiitful  owners.  Spring  Valley  IVater 
Works  V.  San  Francisco,  22  Cal.  434.  San 
Francisco  <S«»  S.  J.  R.  Co.  v.  Mahoney,  29 


Cal.  112.  Ross  7.  Elisabeth  town  &^  S.  R.  Co., 
20  A^.  J.  L.  230. 

The  title  of  a  landholder  cannot  be  liti- 
gated in  proceedings  before  commissioners; 
and  his  averment,  in  answer  to  the  petition 
for  the  condemnation  of  a  particular  lot, 
that  this  and  certain  other  specified  lots, 
lying  together,  constituted  his  homestead, 
and  that  he  occupied  them  as  such,  is  sulli- 
cient  to  raise  the  question  of  injury  to  the 
contiguous  lots.  Fort  Huron  &^  S.  IV.  R. 
Co.  V.  Voorheis,  14  Am.  Ss^  Fng.  R.  Cas.  227, 
50  Mich.  506,  1 5  A^  W.  Rep.  882. 

County  commissioners,  in  assessing  dam- 
ages for  land  taken,  have  no  power  to  es- 
tablish private  crossings  other  than  farm 
crossings.  They  cannot  otherwise  limit  or 
restrict  railroads  in  the  free  enjoyment  of 
their  roadways  within  their  respective  loca- 
tions. Hcwctt  V.  County  Com'rs,  85  iMe.  308, 
27  At  I.  Rep.  179. 

It  is  no  part  of  the  duty  of  commission- 
ers, appointed  under  proceedings  to  con- 
demn lands  by  a  railroad  company,  to  assess 
the  damages  of  a  party  claiming  an  equi- 
table interest  in  the  lands.  Their  province 
is  to  estimate  the  value  of  the  land  and  the 
damages  by  reason  of  the  taking  of  it ;  and 
all  claims  of  equitable  estates  or  liens  in  or 
on  the  land  are  to  be  left  to  be  disposed  of 
by  agreement  of  the  parties,  or  by  the  ap- 
propriate tribunal.  Mclntyre  v.  Easton  &- 
A.  R.  Co.,  26  N.J.  Eq.  425. 

The  commissioners  need  not  be  called 
upon  to  appraise  damages  for  materials 
taken  by  the  Vermont  Central  R.  Co.,  with- 
out the  limits  of  their  survey,  under  section 
36  of  their  charter,  for  the  construction  of 
their  road,  until  after  the  materials  are  as- 
certained. Vermont  C,  J?.  Co.  v.  Baxter,  22 
Vt.  365. 

The  commissioners  in  condemnation  pro- 
ceedings, under  ch.  42  of  the  Code  of  W. 
Va.,  are  charged  with  no  inquiry  as  to  the 
consent  of  the  owner,  and  nothing  as  to 
that  fact  can  properly  be  presented  to  or 
considered  by  them.  Chesapeake  &»  O.  R. 
Co.  V.  Fack,  6  IV.  Va.  397. 

501>.  Uiglit  to  swear  witnesses  and 
hear  evidence.  —  Comirissioners  assess- 
ing damages  in  condemnation  proceedings 
must  be  goverm-d  by  the  rules  of  law 
adopted  in  other  cases  in  regard  to  the  ad- 
missibility of  evidence,  and  can  receive  none 
but  legal  testimony.  Central Fac.  R.  Co.  v. 
Fearson,  35  Cal.  247.  Rochester  &-  S.  R.  Co, 
V.  Budlong,  6  How.  Fr.  {N.  Y.)  467, 
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They  may  lake  evidence  relating  to  the 
fl.iina^es  upon  their  own  motion,  and  are 
not.  held  to  a  strict  compliance  witli  the 
teciinical  rules  jjoverning  tiie  admissibility 
of  evidence;  and  their  report  will  not  be 
.set  aside  because  of  a  violation  of  such 
rules,  unless  it  manifestly  appears  that  the 
(•o!nj)lainiiitj  party  has  been  prejudiced 
tiieieijy.  (Sliannon,  C.J,,  and  Hudson,  J., 
flissenting.)  S/.  I'aiil  &»  S.  C.  R.  Co.  v. 
C^Te/f,  1  Dak.  483,  1 1  A'.  \V.  Rep.  106.  Troy 
iS>»  />'.  R.  Co.  V.  A' art  her  It  Turnpike  Co.,  16 
Jiiub.  (iV.  J'.)  100.— Quoting  Lincoln  v. 
Sarato<ra  &  S.  R.  Co.,  ^j  Wend.  (N.  Y.)  432. 
-CuiriLisEi)  IN  Ke  New  York,  L.  &  W.  R. 
Cu.,  2i)  Hun  (N.  Y.)  F. 

I'loceedings  to  condemn  land  for  railway 
iisL's  are  special  and  unlike  ordinary  trials  at 
l.iw  ;  the  inquest  may  be  conducted  by  com- 
missioners or  a  jury  without  the  aid  of 
counsel,  so  that  the  practice  must  be  smiple 
and  a  large  discretion  allowed  in  admitting 
or  rejecting  testimony.  Port  Huron  &*  S. 
W.  A'.  Co.  V.  Voor/iets,  14  Am.  &»  Eng.  R, 
Cas.  227,  50  Mich.  506,  15  TV.  W.  Rep.  8S2.— 
(Juori'.D  IN  Flint  &  P.  M.  R.  Co. z/.  Detroit 
&  B.  C.  R.  Co.,  64  Mich.  350. 

Tiie  commissioners  have  no  power  to 
swear  nor  to  examine  witnesses.  In  doing 
so  they  exceed  their  authority.  They  are 
to  judge  from  inspection,  from  their  own 
view  and  examination  of  the  premises. 
Vamviclde  v.  Camden  &^  A.  R.  &>  T.  Co., 
14  ^V.  /.  L.  162. — QuALiKiKi)  IN  Coster  v. 
New  Jersey  R.  &  T.  Co.,  24  N.  J.  L.  730; 
State  (Lehigh  Valley  R.  Co.,  Pros.)  v.  Dover 
&  R.  R.  Co.,  14  Am.  cS:  Eng.  R.  Cas.  87,  43 
N.  J.  L.  S^i.— Coster  v.  New  Jersey  R.  &^  T. 
Co.,  24  y.  J.  L.  730;  affirming  23  N.  J.  L. 
227.— yuALiFViNG  Vanwickle  v.  Camden 
&  A.  U.&T.  Co.,  14  N.J.  L.  162. 

Commissioners,  in  assessing  lands  taken 
in  invitiim,  may  acquire  information  affect- 
ing their  action  from  others,  and  they  may 
receive  it  in  their  discretion  under  oath. 
State  {Lchii^h  Valley  R.  Co.,  Pros.)  v.  Dover 
&^  A'.  R.  Co.,  14  /////.  &•  Eng.  R.  Cas.  87, 
43  N.J.  L.  528.— OuAMKYiNG  Vanwickle 
V.  Camden  &  A.  R.  &  T.  Co.,  14  N.  J.  L.  162. 

When  commissioners  are  appointed  by  a 
county  or  corporation  court,  under  the  Va. 
Code  i860,  ch.  56,  *  6,  for  the  purpose  of  as- 
certaining what  will  be  a  just  compensation 
to  the  tenant  of  the  freehold  for  land  taken 
for  a  work  of  internal  improvement,  it  is 
the  duty  of  the  commissioners  to  hear  all 
the  legal  and  relevant  testimony  oifered  by 


cither  party  bearing  upon  the  question  of 
such  compensation.  Washington,  C.  &>  St. 
L.  R.  Co.  V.  Switzer,  26  Gratt.  (Ta.)  661. 

The  refusal  of  the  commissir-ners  to  hear 
such  testimony,  when  offered  in  due  time,  is 
of  itself  sufficient  to  vacate  their  report. 
Washington,  C.  &~>-St.  L.  R.  Co.  v.  Switzer, 
26  Gratt.  (Va.)66\. 

510.  How  fur  bound  by  testimony 
of  witncs.ses. — Commissioners  viewing 
land  for  the  purpose  of  assessing  damages 
for  condemnation  must  not  be  guided  solely 
by  the  testimony  of  their  own  senses,  but 
must  give  to  the  testimony  of  the  witnesses 
its  proper  weight,  and  it  will  be  presumed 
that  they  have  done  so.  Central  Pac.  R. 
Co.  V.  Pearson,  35  Cal.  247. 

They  are  required  to  view  the  premises 
and  found  their  awards  upon  their  own 
judgment  as  well  as  upon  that  of  wit- 
nesses. Where  there  is  a  wide  conflict  be- 
tween the  testimony  of  witnesses  for  both 
parties,  the  commissioners  will  be  justified 
in  discarding  all  the  testimony  and  acting 
upon  their  own  judgment.  Western  Pac. 
R.  Co.  v.  Reed,  35  Cal.  621. 

In  assessing  damages  the  commissioners 
may  exercise  their  own  judgment,  based 
upon  their  view  of  the  premises,  in  connec- 
tion with  testimony  of  the  witnesses.  Roch- 
ester (S^  S.  R.  Co.  v.  Endlong,  6  Hoiv.  Pr. 
{N.  V.)  467.— Reviewed  in  Rondout  &  O. 
R.  Co.  V.  Field,  38  How.  Pr.  (N.  Y.)  187. 
—  Virginia  &*  T.  R.  Co.  v.  Henry,  8  Nt-v. 
165.  Rondout  (S->  O.  R.  Co.  v.  Deyo,  5  Lans. 
{N.  Y.)  298.  /«  re  Norwood  &^  M.  R.  Co., 
\\  N.  V.  S.  R.  437.  /«  re  New  York  El.  R. 
Co.,  29  A^  1',  S.  R.  190,  8  A^.  Y.  Supp.  707, 
55  Hun  608. 

511.  View  of  the  premises.*— Com- 
missioners of  intelligence  can  gain  more 
information  in  respect  to  the  value  of  the 
property  taken  by  the  erection  of  a  railroad 
from  an  inspection  than  the  evidence  of 
any  quantity  of  theorists,  and  their  finding 
will  not  be  disturbed  unless  it  is  clearly  ap- 
parent that  injustice  has  been  done,  or  that 
they  have  overlooked  some  material  fea- 
ture of  the  case,  or  proceeded  upon  an  erro- 
neous principle,  or  been  influenced  by  pas- 
sion or  prejudice.  Di  re  New  York  El.  R. 
Co.,  35  .V.  F.  S.  R.  944,  58  Hun  611,  12  N. 
Y.  Su/.p.  858. 

It  is  no  objection  to  a  report  of  commis- 
sioners that  one   was   separated  from   the 
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others  while  they  were  on  the  premises,  if 
it  appears  that  each  viewed  the  premises  so 
as  to  enable  him  to  judge  of  the  amount  of 
damages,  and  the  result  arrived  at  is  upon 
their  joint  deliberations.  In  re  New  York, 
L.  <S^»  W.  R.  Co.,  63  How.  /v.  (A'.   V.)  265. 

A  landowner  who  waives  his  right  to 
produce  witnesses  before  the  commissioners 
aii'i  consents  to  a  view,  under  a  mistaken 
i);lic'f  that  he  will  be  entitled  to  a  rehearing 
before  other  commissioners,  where  he  would 
have  tiie  privilege  of  examining  witnesses, 
may  have  the  award  set  aside  without 
showing  any  fault  on  the  part  of  the  com- 
missioners or  any  one  representing  the 
company.  In  re  New  York,  L.  &^  IV.  K. 
Co.,  63  How.  Pr.  (N.   Y)  265. 

Where  a  report  of  commissioners  is 
merely  referred  back  to  them  to  be  cor- 
rected so  as  to  conform  to  the  state  of  facts 
which  then  existed,  they  cannot  hear  proofs 
oficicd  by  the  landowners  on  the  question 
of  damages.  When  the  commissioners 
have  once  viewed  the  premises  and  de- 
cided upon  the  amount  of  damages,  their 
powers,  under  their  appointment,  are  ex- 
liausted,  so  far  as  the  amount  of  damages 
is  concerned,  until  further  orders  by  the 
court.  New  York  &^  E.  li.  Co.  v.  Corey,  5 
Ho7u.  Pr.  (A'.  F.)  177. 

Where  the  record  shows  that  the  commis- 
sioners have  been  regular  in  their  proceed- 
ini;s,  and  due  notice  of  the  motion  for  con- 
firmation of  the  report  has  been  given,  it  is 
the  duty  of  the  special  term  to  confirm  the 
report;  and  if  a  landowner  deems  himself 
aggrieved  by  the  decision  of  the  commis- 
sioners in  not  hearing  his  proofs,  after  he 
l':.s  failed  to  appear  at  the  time  appointed 
for  the  view,  he  can  only  bring  the  matter 
before  the  court  by  appeal.  New  York  &• 
!■:  R.  Co.  V.  Corey,  5  Htm'.  Pr.  (N.  Y.)  177. 

r>  1  "1.  Ki^'ht  to  open  and  olosc* — 
The  rule  that  the  party  entitled  to  unliqui- 
1!  iicd  damages,  there  being  no  other  issue, 
has  the  right  to  open  and  close,  has  been 
applied  to  the  assessment  of  damages  by 
commissioners  in  condemnation  cases.  In 
re  N.'w  York,  L.  &-  JV.  P.  Co.,  33  Hun 
(A'.  J'.)  148;  a  firmed  (?)  98  A^  }'.  664.— 
APPROVING  Connecticut  River  R.  Co.  v. 
Clap|),  I  Cush.  (Mass.)  559;  Minnesota 
Valley  R.  Co.  v.  Doran,  17  Minn.  188;  Ev- 
ansville  &  C.  R.  Co.  v.  Miller,  30  Ind.  209; 
Charleston  &  S.  R.  Co.  ?'.  Blake,  12  Rich. 
(So.  Car.)  634. — Evansville  &*  C.  K.  Co.  v. 

*Sce  also/w/,  572-574. 


Miller,  yi  Ind.  209.— APPROVED  IN  Re  New 
York,  L.  &  W.  R.  Co.,  33  Hun  (N.  Y.)  148. 
Reviewed  in  Indiana,  B.  &  W,  R.  Qo.v. 
Cook,  102  Ind.  133. 

Commissioners  of  appraisal,  under  N.  Y. 
general  railroad  act,  ^  15,  have  the  right 
to  hear  the  proofs  and  allegations  in  such 
order  as  they  may  deem  most  conducive 
to  justice  between  the  ])ariics,  and  Ut  de- 
cide which  counsel  shall  open  and  close  the 
argument.  AUhiny  Northern  I\\  Co.  v. 
Lansing,  16  Barb.  (iV.  Y.)  68. — Criticlsed 
IN  Re  New  York,  L.  &  W.  R.  Co.,  29  Hun 
(N.  Y.)  I.  Reviewed  in  Indiana,  B.  &  W. 
R.  Co.  V.  Cook,  102  Ind.  133. 

513.  InstiMic'tions  hy  tlic  court.* — 
The  award  of  the  commissioners  will  not  be 
set  aside  because  of  the  failure  of  the  court 
to  instruct  them  as  to  their  duties  concern- 
ing the  assessment  of  damages,  where 
neither  party  requested  that  instructions 
should  be  given.  Chicago,  M.  &'  St.  P.  P. 
Co,  V.  Randolph  Totvn-Site  Co.,  47  Am.  &» 
Eng.  R.  Cas.  11 8,  103  Jllo.  451,  15  S.  IV. 
Rep.  437. 

It  is  not  error  for  the  court  to  refuse  to 
instruct  the  commissioners  at  the  request 
of  the  respondent.  Flint  &^  P.  M.  R.  Co. 
V.  Detroit  6-  B.  C.  R.  Co.,  64  Al/eh.  350,  31 
A^.   ir.  Rep.  281. 

514.  Adjourning  the  lionrinjr4— 
Commissioners  appointed  to  condemn  a 
right  of  way  for  a  railroad  may,  after  legally 
convening,  adjourn  for  a  reasonable  length 
of  time,  and  all  persons  brought  within  their 
jurisdiction  by  the  notice  of  the  first  meet- 
ing are  bound  to  take  notice  of  such  ad- 
journments. Leavenworth,  N.  &^  S.  R.  Co. 
V.  Meyer,  50  Kan.  25,  31  Pac.  Rep.  700. — 
Distinguishing  Memphis,  K.  &  C.  R.  Co. 
V.  Parsons  Town  Co.,  26  Kan.  503. 

Where  commissioners  proceed  to  lay  off 
a  railroad  route  after  proper  notice  by  pub- 
lication has  been  given,  and  after  continu- 
ing their  labors  for  several  days  adjourn 
sid)ject  to  the  call  of  the  president  of  the 
board,  and  embody  their  doings  in  a  written 
report,  and  tile  the  same  in  the  olhce  of  tlie 
county  clerk  of  the  county  throiigli  which 
the  proposed  railroad  is  located,  and  there- 
after convene  .igain  without  notice  to  any 
one  and  proceed  to  lay  off  a  furtlier  route — 
//(•/(/,  that  such  subsequent  proceetlings  are 
utterly  void  as  to  all  parties  without  notice 
of  the  subsequent  meeting,  as  the  adjourn- 


*See  also  post,  57«-5»4. 
f  See  also /<'jY,  547. 
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merit  of  the  commissioners  under  the  cir- 
cumstances stated  was  an  abandonment  by 
them  of  tlie  proceedings  commenced  under 
the  notice  originally  given.  Memphis,  K. 
&^  C.  A'.  Co.  V.  Pa? sons  Town  Co.,  14  Am. 
&-'  I-'tj^.  J\.  Ccis.  379,  26  A'an.  503. 

The  probate  court  cannot  direct  a  con- 
tinuance in  condemnation  proceedings 
pendir)g  before  commissioners  appointed  by 
it.  Mlchii^an  C.  R.  Co.  v.  Pyobate  Judge,  14 
Am.&*Eiig.  R.  Cas.  351,  48  Mi'c/i.  63S. 

A  provision  in  a  charter  allowing  the 
judge  before  whom  condemnation  pro- 
ceedings are  being  conducted,  and  each 
juror,  so  many  dollars  "  for  each  day"  em- 
ployed, by  implication  authorizes  the  judge 
to  adjourn  the  proceedings  from  day  to 
day.  J^ol/y  v.  Saratoga  &^  IV.  K.  Co.,  9 
JJarb.  (A'.   1'.)  449. 

515.  Whether  a  innjority  may  act 
or  decide.* — The  concurrence  of  a  major- 
ity of  commissioners  in  the  condemnation 
of  a  right  of  way  is  sufficient,  provided  all 
act  on  the  matter.  Union  Pac.  R.  Co.  v. 
Burlington  &^  M.  R.  R.  Co.,  3  Fed.  Rep.  106, 
I  McCrary  {(J.  S.)  452.  American  Cannel 
Coal  Co.  V.  Huntington,  T.  C.  &^  C.  R.  Co., 
51  Am.  <S~«  Eng.  R.  Cas.  653,  130  /nd.  98,  29 
A^.  E.  Rep.  566. 

Under  the  111.  Act  of  1852  the  three  com- 
missioners appointed  to  assess  the  damages 
were  all  required  to  qualify,  and  must  en- 
deavor to  agree.  And  unless  all  the  com- 
missioners were  sworn,  and  acted  together, 
their  report  will  not  authorize  a  judgment 
of  condemnation.  Ohio  &»  M.  R.  Co.  v. 
Barker,  134  ///.  470,  25  N.  E.  Rep.  785;  for- 
mer appeal  125  ///.  303. 

Where  the  statutes  direct  that  three  com- 
missioners, when  qualified,  shall  assess  the 
damages  if  they  all  qualify  and  meet  and 
attempt  to  agree,  the  decision  or  report  of 
two  of  them  will  doubtless  be  binding  ;  but 
when  only  two  qualify  or  act  together  their 
award  or  assessment  will  not  be  binding, 
unless  the  owner  ratifies  the  act  by  accept- 
ing ilie  damages.  Ohio  &'  M.  R.  Co,  v. 
Barker,  134  III.  47o,  25  N.  E.  Rep.  785. 

7.  Assessment  by  Jury. 

a.  Right  to  Trial  by  Jury.f 

510.  Generally.— The  legislature,  in 
exercising  the   right   of   eminent  domain, 


*  See  als<)/»o.(/,  8 IK. 

f  Right  of  irial  by  jury,  see  51  Am.  &  Eng. 
R,  Cas.  677,  absti-. 


cannot  in  the  law  itself  fix  the  compensation 
to  be  paid ;  such  compensation,  in  case  of 
disagreement  between  the  parties,  must  be 
awat'iofi  by  a  jury.  Pennsylvania  R.  Co.  v. 
Baltimore  &^  O.  R.  Co.,  14  ylm.  (S-»  Eng.  A'. 
Cas.  79,  60  Afd.  263.— D1.STINGUISHED  IN 
Jackson  v.  Walsh,  75  Md.  304. 

Notwithstanding  the  statute  in  regard  to 
condemnation  proceedings,  the  constitution 
provides  for  the  trial  by  jury  in  such  cases, 
and  such  right  is  absolute  on  demand,  and 
does  not  depend  on  the  court's  ordering  a 
new  appraisement.  Demand  for  a  jury  is 
no  part  of  the  exceptions  to  the  action  of 
tiie  commissioners,  but  may  be  made  orally 
to  the  court  as  in  ordinary  cases.  Kansas 
City,  Ft.  S.&^  S.  R.  Co.  v.  Co.r,  41  A/o.  A  pp. 
499.— Following  Kansas  City,  C.  &  S.  R. 
Co.  V.  Story,  96  Mo.  611. 

The  question  of  the  amount  of  damages 
sustained  by  the  landowner  for  a  right  of 
way  condemned  across  his  land  is  peculiarly 
of  a  local  nature,  proper  to  be  determined 
by  a  jury  of  the  county.  Omaha  Belt  R. 
Co.  V.  Johnson,  24  N'eb.  707,  40  A^.  IV.  Rep. 
134.— Following  Clarke  v.  Chicago,  K.  & 
N.  R.  Co.,  23  Neb.  616. — Followed  in 
Northeastern  Neb.  R.  Co.  v.  Frazier,  36 
Am.  &  Eng.  R.  Cas.  606,  25  Neb.  42,  40  N. 
W.  Rep.  604. 

Upon  an  application  to  condemn  lands 
for  the  purpose  of  drainage,  the  issues  of 
fact  raised  by  the  pleadings  should  be 
framed  and  settled  by  a  jury ;  they  cannot 
be  raised  or  considered  upon  exceptions  to 
the  report  of  the  commissioners  appointed 
to  assess  damages.  Norfolk  Southern  R. 
Co.  V.  Ely,  loi  JV.  Car.  8,  7  S.  E.  Rep.  476. 
— Quoted  in  Chowan  &  S.  R.  Co.  v.  Par- 
ker, 105  N.  Car.  246,  1 1  S.  E.  Rep.  328. 

517.  Constitutional  provisions. — 
The  provision  of  the  Arkansas  constitu- 
tion of  1836,  that  "  the  right  of  trial  by  jury 
shall  remain  inviolate,"  relates  only  to  the 
trial  of  issues  in  ordinary  civil  and  criminal 
causes,  and  not  to  statutory  proceedings  for 
the  assessment  of  damages  for  land  ap- 
propriated under  the  right  of  eminent  do- 
main. Cairo  &■•  F.  R.  Co.  v.  Trout,  32  Ark. 
17.— Explaining  Whitehead  v.  Arkansas 
C.  R.  Co.,  28  Ark.  461.  Revif.wing  Cairo 
&  F.  R.  Co.  V.  Turner,  31  Ark.  506;  Lamb 
V.  Lane,  4  Ohio  St,  167. 

So  also  in  Illinois  prior  to  1870.  John- 
son  v.  Joliet  <&»  C.  R.  Co.,  23  ///.  202. 

The  provisions  of  the  111.  constitution  of 
1870,  giving  the  right  of  trial  by  jury   in 
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condemnation  of  land,  were  in  force  from 
and  after  the  adoption  of  the  constitution, 
without  the  aid  of  specific  legislation  to  en- 
force them,  and  repealed  so  much  of  the 
Act  of  1852  as  authorized  the  land  to  be  en- 
tered upon  before  a  trial  by  jury.  Mitchell 
V.  Illinois  &>  Sf.  L.  A'.  &^  C.  Co.,  68  ///.  286. 

Mil.  Code,  art.  23,  §  167,  which  provides 
th.ii  compensation  to  the  owner  of  property 
condemned  shall  be  assessed  by  a  special 
jury  sumnioiicfl  on  warrant,  is  in  no  way  re- 
pui;!iant  to  the  constitutional  j)rovision  that 
prohibits  the  enactment  of  a  law  autlioriz- 
inj^  r  livate  property  to  be  taken  for  public 
use  without  just  compensation,  as  agreed 
upon  between  the  parties  or  awarded  by  a 
jury,  being  first  paid,  the  term  "  jury  "  so 
used,  not  being  limited  to  a  common  law 
jury  ;  the  constitution,  while  declaring  that 
the  compensation  shall  be  assessed  by  a  jury, 
having  left  to  the  legislature  to  provide 
whether  such  assessment  shall  be  made  by 
a  common  law  jury  or  by  a  jury  summoned 
by  warrant.  Baltimore  Belt  K.  Co.  v.  Balt- 
sell,  51  Am.  &^  Eng.  R.  Cas.  669,  75  Md.  94, 
23  Atl.  Rep.  74. 

The  Mich,  constitutional  provision  pro- 
viding for  waiving  a  jury  unless  demanded, 
relates  to  the  ordinary  trial  by  jury  in  a 
civil  action  ;  but  there  are  special  constitu- 
tional provisions  requiring  juries  in  con- 
demnation cases  to  be  composed  of  free- 
holders of  the  vicinage,  and  allowing  the 
legislature  to  provide  for  commissioners  in- 
stead of  such  juries ;  and  the  demand  for 
such  a  jury,  provided  for  by  the  legislature 
on  the  hearing,  is  a  substantial  right,  and 
ought  not  to  be  prevented  by  technicalities. 
Port  Huron  &^  N.  W.  R.  Co.  v.  Callanan, 
61  Mich.  12,  27  N.  JV.  Rep.  717. 

Although  Mo.  Rev.  St.  §  896  only  pro- 
vides for  a  jury  trial  in  cases  where  a  new 
ai)praisement  has  been  ordered,  the  owner 
will  not  be  denied  a  trial  by  jury  under  the 
constitution  where  the  report  has  been 
confirmed  ;  tl;e  constitutional  provision  is 
self-tnfoicing  anrl  must  prevail.  Kansas 
City,  C.  &-  S.  R.  Co.  v.  Story,  36.-/;;/.  Q^Eng. 
R.  Las.  584,96  Mo.  611,  10  S.  W.  Rep.  203. 
— Foi.i.owKD  IN  Kansas  City,  Ft.  S.  &  S.  R. 
Co.  7'.  Cox.  41  Mo  App.  499. 

Section  4  of  art.  12  of  the  Mo.  constitu- 
tion guarantees  a  trial  by  jury  in  all  cases  of 
claims  for  compensation  for  property  taken 
in  the  exercise  of  the  right  of  eminent  do- 
main, when  any  incorporated  company 
shall  be  interested,  either  for  or  against  the 


exercise  of  such  right.  Chicago,  S,  F.  &• 
C.  R.  Co.  v.  Miller,  106  Mo.  458,  17  S.  IV. 
Rep.  499. 

518.  Federal  statutes.— The  inquisi- 
tion provided  for  by  the  act  of  congress  of 
May  21,  1872,  granting  a  railroad  company 
the  right  to  lay  its  tracks  on  certain  streets 
in  the  city  of  Washington,  is  for  a  different 
purpose  from  the  act  of  February  5,  i<S67, 
authorizing  the  extension  of  a  branch  of 
the  same  road  in  the  EJistrict  of  Columbia. 
By  the  latter  act  the  jury  provided  for  was 
to  value  the  damages  whicli  a  landowner 
would  sustain  by  the  use  or  occupation  of 
his  land  by  the  company  ;  but  "  the  appre- 
ciation or  depreciation  of  tlie  value  of  the 
property  situated  along  said  street,"  pro- 
vided for  in  the  act  of  1S72,  is  not  covered 
by  the  act  of  1S67.  Under  the  act  of  1867 
the  company  only  could  apply  for  a  jury  to 
assess  damages,  but  under  the  act  of  1872 
the  landowner  can  do  so.  Dixon  v.  Balti- 
more\&^  P.  R.  Co.,  3  Am,  6-  Eng.  R.  Cas. 
201,  I  Mac  key  {D.  C.)  78. 

519.  State  statutes.— Under  Ala. 
statutory  provisions  authorizing  condemna- 
tion of  a  right  of  way  by  railroad  corpora- 
tions (Code,  §  3210;  Sess.  Acts  1888-89,  p. 
112),  the  jury  of  appraisers  may  consist  of 
only  six  men,  and  no  a[)peal  is  given  to  a 
court  of  which  a  trial  by  jury  is  a  constitu- 
tional part ;  yet  under  the  general  statute 
regulating  appeals  from  the  probate  court 
(Code,  §  3640),  construed  in  connection  with 
the  constitutional  provision  which  secures 
an  appeal  from  "  Any  preliminary  assess- 
ment of  damages,"  and  gives  a  right  of 
trial  by  jury  "as  to  the  amount  of  dam- 
ages in  all  cases  of  appeal,"  an  appeal  lies 
from  the  probate  to  the  circuit  court,  and 
a  jury  of  twelve  men  may  be  there  impan- 
eled to  assess  the  damages.  IVooihiuird 
Iron  Co.  V.  Cabaniss,  87  Ala.  328,  6  So.  Rep. 
300. 

In  Illinois,  on  an  appeal  in  the  circuit 
court  in  a  case  for  the  assessment  of  dam- 
ages, the  statute  has  given  a  trial  by  jury. 
7\>lc,lo,  P.  &^  jr.  R.  Co.  V.  Darst,  61  ///. 
231,  12  .////.  Ry.  Rep.  448. 

Before  Mass.  St.  1869,  ch.  349  (which  an- 
nexed a  portion  of  Norfolk  county  to  Suf- 
folk county,  and  provided  that  thecourts  in 
i4orfolk  county  should  retain  jurisdiction  of 
all  actions,  proceedings,  and  matters  right- 
fully commenced  therein  prior  to  tiiat  time), 
took  effect,  land  in  Norfolk  county  was 
taken  by  a  railroad  corporation  by  the  right 
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of  e:iiitient  domain,  and  the  owner  filed  a 
petition  to  the  county  commissioners  of 
Norfolii  to  have  his  damat;es  fcr  sucli  taking 
assessed.  After  St.  1S69  toolc  effect  the 
commissioners  made  their  award,  and  the 
petiiioncr  filed  a  petition  to  the  superior 
court  in  Norfolk  for  a  jury,  under  St.  1873, 
cli.  261.  Held,  liiat  the  court  had  jurisdic- 
tion.    Driny  w  Midland  R.  Co.,  127  Mass. 

571. 

Under  the   Mo.   i.ct   ,;■  d   March  8, 

1873,  when  the  rcpo:'  r  .\  .  i«sioncrs  is 

set  aside,  the  court  is  "-.  •  ••  .  .  to  refer 
the  matter  to  a  jury.  Qittncy,  ^f.  &>  P.  R. 
Co.  V.  C/uirlottc  Ridi^e,  ;~  Mo.  599. 

In  a  proceeding  to  obtain  lie  u- r-  /  a 
landing  or  wharf  fora  lateral  iimioad,  u.i'ier 
the  Pa.  Act  of  A[)ril  24,  1843,  ""  appeal  lies 
from  the  action  of  the  viewers  to  the  court 
to  which  their  report  is  to  be  made,  there 
to  be  tried  by  a  jury.  Ex  parte  Ilorner  &= 
R.  Lateral  R.  Co.,  37  Pa.  St.  333. 

Under  Fa.  Act  of  .March  13,  1873,  author- 
izing tlie  Pennsylvania  R.  Co.  to  take  prop- 
erty near  to  Delaware  avenue,  in  the  city  of 
Piiiladelphia,  for  railroad  purposes,  there 
can  be  but  one  jury  to  assess  the  damages. 
J'itzpatrtck  v.  Petiiisylvanui  R.  Co.,  10  Phila, 
(I'a.)  107. 

While  a  jury  on  the  question  of  the  ap- 
l)ropriation  of  latid  is  not  required  by  the 
statute,  yet  under  the  W.  Va.  Code,  ch.  131, 
§  5,  the  court  was  authorized  to  direct  that 
the  issues  be  tried  by  a  jury.  Baltimore  <S-» 
O.  R.  Co.  V.  Pittsburg,  II'.  <S^  A'.  A'.  Co.,  10 
^t//i.  &^  E/ii;;.  R.  Cas.  444,  17  IV.   Va.  812. 

«»iiO.  Laiulowiier's  ri^lit  toajiiry.* 
— The  landowner  in  a  condemnation  pro- 
ceeding, under  the  Mo. const ituti  :n(art.  12,  § 
4),  is  entitled  to  a  jury  on  the  assessment  of 
damages,  and  this  is  true  irres[)ective  of 
whether  the  corporation  prosecuting  the 
condemnation  was  created  before  or  after 
the  adoption  of  the  constitution.  The  con- 
stitutional provision  permitting  the  jury 
d(jes  not  interfere  with  the  vested  rights  of 
previously  created  corporations.  St.  Joseph 
&»  I.  R.  Co.  v.  Cttdinore,  47  Am.  &'  P.Jig.  R. 
Cas.  249,  103  ^fo.  634,  15  .S".  li\  Rep.  535. 

On  the  hearing  of  exceptions  to  the  com- 
missionery'  report  on  the  ground  that  the 
defendant  had  been  denied  a  jury  trial, 
the  defendant  is  entitled  to  a  new  appraise- 
ment  and  a  jury  to  assess   his  damages. 

*  Rifiht  of  landowner  to  ciemami  jury  trial  be- 
fore yielding  possession,  see  note,  44  Am.  & 
Eng,  R.  Cas.  06. 


West  End  N.  G.  R.  Co.  v.  Aimer oth,  13  ^[o. 
App.  91. 

Where  a  statute  authorizing  the  condem- 
nation of  land  provides,  as  i)art  of  the  method 
of  ascertaining  what  is  just  compensation  to 
the  landowner,  that  he  may  appetd,  and 
have  a  trial  by  a  jury,  his  right  to  a  trial  by 
jury  constitutes  a  matcritil  part  of  the 
method  of  ascerttdning  what  is  just  com- 
pensation to  him,  to  which  he  has  a  right 
to  resort  before  yielding  the  possession  of 
his  land,  if  he  desires  to  do  so,  and  acts 
with  reasonable  prcjmptness.  Johnson  v. 
Baltimore  &^  N.  Y.  R.  Co.,  39  ^1/n.  iS-»  E/ig. 
R.  Cas.  loi,  45  A'.  J.  Eg.  454,  17  ^Itl.  Rep. 
574. 

During  the  pendency  of  an  eminent  do- 
main pnjcecdiiig  a  master's  deed  of  the 
railway  and  franchise  of  the  defendant,  in- 
cluding the  road  through  the  ijlaintilFs 
land,  was  made  to  one  P.  Neld,  that  the 
plaintiffs  not  being  parties  to  the  action  in 
which  said  deed  was  ordered,  it  did  not 
defeat  the  right  of  the  jury  to  assess  the 
damages  in  question.  Hartley  v.  Keokuk 
&-  N.  IV.  R.  Co.,  85  /owa  455.  52  A'.  IV.  Rep. 
352. 

An  order  of  the  county  commissioners, 
or  of  the  mayor  and  aldermen  of  the  city  of 
Boston,  passed  on  a  petition  presented  by 
the  owner  of  hmd  taken  by  a  railroad  cor- 
poration for  the  construction  of  its  road, 
for  the  assessment  of  his  damages,  "  that 
this  board  will  proceed  no  further  in  the 
premises,  and  that  the  respondents  be  hence 
discharged  and  go  thereof  without  day, " 
is  a  final  adjudication  that  the  petitioner 
has  sustained  no  damage,  and  warrtmts  him 
in  applying  to  have  his  damages  assessed  by 
a  jury.  Smith  v.  Mayor,  etc.,  0/ Boston,  i 
Gray  (Mass.)  72. 

A  petition  to  the  mayor  and  aldermen  of 
Boston  for  the  assessment  of  damages  was 
filed  by  two  owners  of  land  over  which  a 
railroad  had  been  located,  and  an  order  of 
notice  issued  thereon.  Some  years  after- 
wards a  new  petition  was  filed  by  the  ad- 
ministrator of  one  of  the  petitioners,  and 
the  other  petitioner,  stating  that  the  pro- 
ceedings upon  the  first  petition  had  been 
restrained  by  a  suit  in  equity,  since  dis- 
missed, and  praying  that  such  proceedings 
be  had  in  the  premises  as  were  prayed  for 
in  the  first  petition— //<?/</,  that  an  adjudi- 
cation by  the  mayor  and  aldermen  upon  the 
last  petition  was,  in  effect,  an  adjudication 
upon  the  first,  and  authorized  the  petitioner 
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to  apply  to  the  superior  court  for  a  jury. 
\\'liilinan  v.  Boston  &•  M.  R.  Co.,  i6  Gray 
(.Mass.)  530. 

521.  Coiniiaiiy's  right  to  a  jury*— 
A  railroad  exercising  the  right  of  eminent 
donuiin  is,  after  the  commissioners'  award, 
entitled  to  a  reassessment  of  the  damages  by 
a  jury.  Chicago,  S.  !•'.  &^  C.  A'.  Co.  v.  J/c- 
Cn-M,  113  Mo.  390,  21  S.  II'.  /vV/.  201. — 
Imjli, OWING  Chicago,  M.  &  St.  P.  R.  Co. 
7'.  Randolph  Town-Siie  Co.,  103  Mo.  451  ; 
Chicago,  S.  F.  tS:  C.  R.  Co.  v.  Miller,  106  Mo. 
45S ;  St.  Joseph  &  I.  R.  Co.  7'.  Shambaugh, 
106  Mo.  557  ;  St.  Louis,  O.  H.  &  C.  R.  Co.  v. 
Fowler,  113  Mo.4^S.—/\'/i/idct//v.A'fH>iel>cc 
«S~»  /'.  A'.  Co..  35  Me.  255. 

522.  AVIieii  either  party  may  have 
a  jury. — In  a  proceeding  to  assess  the 
damages  for  land  taken  for  the  purpose  of 
a  railway,  either  party,  as  a  matter  of  con- 
stitutional right,  is  entitled  to  have  the 
damages  assessed  by  a  jury.  C/i/cago,S.  F. 
&>  C.  A.  Co.  V.  lil/iott,  108.]/^.  321,  18  5.  IV. 
Ai-p.  901.— Following  Chicago,  S.  F.  &  C. 
R.  Co.  7).  Miller,  106  Mo.  458,  17  S.  W.  Rep. 
499. — Isoin  V.  ^lississippi  C.  A.  Co.,  36  Miss. 
300.— Quoting  Smith  v.  Smith,  i  How. 
(Miss.)  102;  Lewis  v.  Garrett,  5  How.  434; 
Scott  71.  Nichols,  27  Miss.  94. — Chicago,  S. 
1'.  &*  C.  A.  Co.  V.  Zia/es,  109  Mo.  53,  18  S. 
jr.  Aep.  1 133.— Following  Chicago,  S.  F. 

&  C.  R.  Co.  V.  Miller,  106  Mo.  458. 

Under  a  charter  which  provides  "that  if 
said  company  and  the  owner  or  other  per- 
sons cannot  agree  as  to  the  price  of  the 
land  required  for  said  road,  ajiplication  may 
be  made  to  a  justice  of  the  peace  of  such 
county,  who  shall  thereupon  issue  his  war- 
rant to  the  sheriff  of  the  county  requiring 
him  to  summon  a  jury  to  award  damages," 
etc.,  the  remedy  provided  may  be  invoked 
by  the  landowner  as  well  as  by  tlie  railroad 
company,  and  the  rule  applies  as  well  in  the 
one  case  as  in  the  other,  that  all  the  mate- 
rial requirements  of  the  statute  must  be 
complied  with,  and  compliance  must  appear 
on  the  face  of  the  record.  White  v.  Mem 
phis,  B.  (Sr~»  A.  A.  Co.,  64  Miss.  566,  i  So, 
Aep.  730. 

In  a  proceeding  in  the  probate  court,  un- 
der Ohio  Rev.  St.  §  6448,  by  a  landowner, 
to  compel  a  railroad  company  to  condemn 
and  pay  for  land  of  his,  which  it  has  taken 
and  appropriated  to  its  own  use,  either 
party  is,  on  demand,  entitled  to  trial  by 
jury  on  an  issue  of  fact  as  to  the  ownership 
of  the  land.     But  where  no  demand  is  made. 


the  question  may  be  heard  and  determined 
by  the  court.  Laivrcnce  R.  Co.  v.  O'llarra, 
48  Ohio  St.  343,  28  a:  /■:.  Acp.  175. 

In  such  proceeding  the  jurisdiction  of  the 
probate  court  is  not  defeated  by  a  denial  of 
the  title  of  the  plaintiff;  and  the  court 
may,  on  the  demand  of  either  party,  pro- 
C(^ccl  and  impanel  a  jiiiy  for  the  trial  of  liie 
issue  in  any  <A  the  api)ropriate  modes  pro- 
vided by  statute  for  the  impaneling  of  juries 
in  the  court  of  common  pleas.  Lan'reiue 
A.  Co.  V.  O'llarra,  48  Ohio  St.  343,  28  A'.  E. 
Aep.  175. 

Under  Tenn.  Code,  §  1341,  either  party, 
the  road  or  the  landowner,  may  have  a  re- 
port of  the  jury  in  condemnation  proceed- 
ings set  aside  for  good  causes ;  and  then, 
under  section  1342,  may  additionally  appeal 
from  the  next  finding  of  the  jury,  and 
thereupon,  on  securing  the  costs,  have  the 
benefit  of  an  ordinary  jury  trial.  Missis- 
sippi R.  Co.  V.  McDonald,  12  Heisk.  {Tenn.) 

54- 

Though  a  railroad  company  had  insti- 
tuted proceedings,  under  the  Code  of  West 
Virginia,  to  condemn  land,  and  had  taken 
possession  of  the  land  under  the  provisions 
of  the  twentieth  section  of  chapter  42  of 
the  Code,  yet  the  landowner,  or  the  railroad 
company  either,  has  a  right,  in  the  man- 
ner prescribed  in  the  eighteenth  section  of 
the  Act  of  1S72-73,  to  require  that  the 
compensation  to  be  paid  shall  be  ascer- 
tained by  an  impartial  jury  of  twelve  free- 
holders. Chesapeake  lS^»  O.  A.  Co.  v.  Patton, 
9  \V.  Va.  648. 

When  an  order  is  made  by  the  chancellor 
directing  an  issue  of  quantum  dainiiifuatus 
in  a  suit  between  the  owner  of  property  and 
an  internal  improvement  company,  the  or- 
der should  state  that  the  issue  is  to  be  tried 
by  a  jury  of  twelve  freeholders  if  either 
party  desires  it.  Ward  v.  Ohio  Aiver  R. 
Co.,  35  W.  Va.  481,  14  S.  E.  Rep.  142. 

In  such  case  the  issue  is  in  the  nature  of 
an  inquisition  on  behalf  of  the  court  to 
determine  the  amount  wliich  should  be 
awarded  to  the  owner  in  consideration  of 
the  involuntary  ajipropriation  of  his  private 
property  to  the  public  use  through  the 
agency  of  an  internal  improvement  com- 
pany, to  which  has  been  delegated,  by  gen- 
eral law  or  otherwise,  the  right  of  eminent 
domain.  The  question  of  title  is  ordina- 
rily not  involved,  and  the  jury  should  assess 
the  value  of  the  fee  where  the  proi)erty  is 
taken,  or  the  amount  of  damages  thereto 
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when  the  property  is  only  damaged.  Jl'ani 
V.  O/i/o  River  R.  Co.,  35  IV.  Va.  481,  14  S. 
E.  h\'p.  142. 

51i;j.  When  trial  by  jury  is  not 
iiiiittt'i*  of  rijjlit. —  Where  an  appeal  is 
taken  from  condemnation  proceedings  be- 
fore a  justice  of  the  peace  to  the  circuit 
court,  as  provided  by  the  company's  char- 
ter, sucii  court,  sittinj^  as  a  cour'  -if  chancery, 
may  tai<e  the  opinion  of  a  jury  upon  a 
single  question  of  fact,  but  in  such  cases 
trial  by  jury  is  not  a  constitutional  right. 
Kvansville  &•  C.  R.  Co.  v.  Miller,  30  Ind. 
209. 

Where  an  act  of  the  legislature  authorizes 
a  corporation  to  mai<e  a  road  and  tai<e  land 
for  tiiat  purpose,  without  the  owner's  con- 
sent, the  law  must  provide  for  compensation 
to  tlie  landowner;  but  it  is  not  necessary 
that  it  should  give  him  the  right  to  try  the 
f|uestion  of  damages  by  a  jury.  Petition 
of  the  Mt.  Washington  Road  Co., -^^  N.  H. 
134.  —  Following  Piscataqua  Bridge  v. 
N  w  Hampshire  Bridge,  7  N,  H.  66.— Dis- 
riNGUiSHKD  IN  Re  Niagara  Falls  &  W.  R. 
C,).,  33  Am.  &  Eng.  R.  Cas.  99,  108  N.  Y. 
375.  15  N.  E.  Rep.  429,  13  N.  Y.  S.  R.  690, 
1 1  Cent.  Rep.  272. 

In  eminent  domain  proceedings  under 
the  N.  H.  statute,  where  the  railroad  com- 
pany appeals  from  the  award  of  the  com- 
missioners and  selectmen,  and  subsequently 
dismisses  its  appeal,  it  is  the  duty  of  the 
court  to  enter  judgment  on  the  award,  and 
the  landowner  is  not  entitled  to  a  trial  by 
jury.  Upper  Coos  R.  Co.  v.  Parsons,  {N.  H.) 
19  Atl.  Rep.  10. 

The  assessment  of  damages  to  be  paid  to 
private  individuals  for  property  directed  by 
the  legislature  to  be  taken  for  the  use 
of  the  public  need  not  be  made  by  a  jury 
of  twelve  freeholders,  it  not  being  a  con- 
troversy respecting  property  within  the 
meaning  of  the  14th  section  of  the  N. 
Car.  Bill  of  Rights.  Nor  is  such  a  "  trial 
by  jury  "  as  that  section  requires,  to  remain 
"sacred  and  inviolable."  Raleigh  &>  G.  R. 
Co.  V.  Davis,  2  Dev.  &>  B.  {N.  Car.)  451. 

A  citizen  has  no  right  to  trial  by  jury  in 
proceedings  by  a  state  under  her  powers  of 
eminent  domain.  Pennsyhania  R.  Co.  v. 
J'irst  G.  Lutheran  Congregation,  53  Pa.  St. 

445- 

The  provision  in  the  charter  of  the  Ver- 
mont Central  R.  Co.,  which  authorizes  a 
person  whose  land  has  been  taken  for  the 
use  of    the  company  and   who  feels    ag- 


grieved by  the  appraisal  of  the  damages  by 
the  commissioners  appointed  in  pursuance 
of  tiie  cliarter  to  appeal  to  the  county 
court,  and  which  provides  that  the  decision 
of  the  county  court  shall  be  final  in  tlie 
matter,  does  not  entitle  the  person  thus 
appealing  to  have  his  damages  assessed 
in  the  county  court  by  a  jury.  Gold  v.  Ver- 
mont C.  R.  Co.,  19  Vt.  478. 

In  cases  analogous  to  those  where  land 
has  been  taken  by  a  railroad  corporation, 
pursuant  to  the  provisions  of  its  chaiter, 
it  has  never  been  the  practice  in  Vermont, 
where  the  matter  has  been  pending  in  the 
county  court,  to  assess  the  damages  by  a 
jury,  but  by  commissioners,  or  by  the 
judges  of  the  court.  Gold  v.  Vermont  C. 
R.  Co.,  19  Vt.  478. 

The  act  of  Nov.  2,  1846,  which  provides 
that  wlien  it  becomes  necessary  to  assess 
damages,  and  no  otlier  provisions  are  made 
by  law  for  such  assessment,  the  same  shall 
be  assessed  by  a  jury  upon  the  request  of 
either  party,  does  not  entitle  a  person  whose 
land  has  been  taken  by  the  Vermont  Cen- 
tral R.  Co.,  and  who  has  appealed  from  the 
appraisal  of  his  damages  by  the  commis- 
sioners appointed  under  the  charter,  to 
have  his  damages  assessed  by  a  jury  in  the 
county  court ;  since  the  general  terms  used 
in  the  charter  of  the  company  must  be  con- 
strued to  have  provided  tliat  the  damages 
in  such  cases  should  be  assessed  in  the 
mode  usual  in  Vermont  in  analogous  cases, 
which  is  by  the  appointment  of  commis- 
sioners by  the  county  court,  or  perhaps  by 
the  judges  of  the  court,  but  never  by  a 
jury.  Gold  v.  Vermont  C.  R.  Co.,  19  Vt. 
478. 

524.  Waiver  ofri^lit  to  jury  trial.* 
— A  constitutional  guaranty  tliat  compen- 
sation for  private  property  taken  for  public 
use  shall  be  ascertained  by  a  jury  may  be 
waived.  Chicago,  M.  &^  St.  P.  R.  Co.  v. 
Hock,  1 18  ///.  587,  9  A^.  E.  Rep.  205. 

Where  a  railroad  company  is  dissatisfied 
with  the  award  of  county  commissioners, 
and  applies  for  a  jury  under  Mass.  Gen.  St. 
ch.  43,  §  41,  it  has  a  right  to  discontinue 
the  application  for  a  jury  and  accept  the 
award  of  the  commissioners  upon  such 
terms  as  may  be  imposed  by  the  court ;  and 
the  landowner,  not  having  him'e.'i  filed  a 
petition  for  a  jury  and  entered  into  a  re- 


*  Waiver  of  jury  trial,  see  44  Am.  &  Eng.  R. 
Cas.  181,  abstr. 
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cognizance,  has  no  right  to  insist  upon  a 
trial  by  jury.  Fall  River  R.  Co.  v.  Chase, 
125  Mass,  483. 

Either  party  has  the  right  to  question  tt.2 
report  of  the  commissioners  by  exception 
or  by  demanding  a  jury,  or  by  both,  and 
tiie  light  to  a  trial  by  a  jury  is  waived  by  a 
failure  to  demand  it.  Cliicai;o,  M.  &•  St.  P. 
R.  Co.  V.  Randolph  To^vn-Site  Co.,  47  Aiit. 
&•  En^.  R.  Cas.  118,  103  Mo.  451,  155.  W. 
Rep.  437.— Followed  in  Chicago,  S.  F.  & 
C.  R.  Co.  V.  McGrew,  113  Mo.  390. 

It  would  seem  the  landowner  would,  by 
the  waiver  of  a  jury,  elect  to  have  the  ac- 
tion of  the  commissioners  tested  under  the 
rules  governing  the  reports  of  commission- 
ers as  exi)ounded  in  this  state  and  else- 
where. Kansas  City,  Ft.  S.  &^  S.  R.  Co.  v. 
Cox,  41  Mo.  App.  499. 

!.n  special  proceedings,  pending  before 
clerivs,  the  parties  have  the  right  to  insist 
th;it  any  issue  of  fact  raised  by  the  plead- 
ings shall  be  framed  by  the  clerk  and  trans- 
mitted to  the  superior  court  in  term  for 
trial  by  jury ;  and  where  they  fail,  before  an 
order  appointing  commissioners  is  made,  to 
insist  upon  a  verdict  upon  the  controverted 
fiicts,  they  waive  the  right  of  trial  by  jury, 
even  if  it  be  conceded  that  the  statute 
gives  them  the  right  to  demand  it.  Choivaii 
&-S.  R.  Co.  V.  Parker,  105  N.  Car.  246,  n 
5.  E.  Rep.  328.— Quoting  Norfolk  &  S.  K. 
Co.  V.  Ely,  loi  N.  Car.  8. 

If  the  landowner  can  even  demand  that 
an  issue  be  found  upon  the  question  of 
damages  in  condemnation  proceedings, pre- 
vious to  the  appointment  of  commissioners, 
he  cannot  do  so  after  the  report  of  the 
commissioners  and  exceptions  to  it  are 
filed.  The  judge  then  has  the  power  to 
order  a  new  appraisement,  to  modify  or 
confirm  the  report,  but  not  to  allow,  on 
motion  of  one  of  the  parties,  in  spite  of  the 
objection  of  the  other,  a  trial  of  the  issues 
by  jury.  Chowan  &*  S.  R.  Co.  v.  Parker, 
105  iV.  Car.  246,  w  S.  E.  Rep.  328.— Quot- 
ing Carolina  C.  R.  Co.  v.  Phillips,  "78  N. 
Car.  50. 

525.  What  docs  not  aiiioiint  to  a 
waiver. — A  landowner  who,  pursuant  to 
notice,  appears  before  the  judge  in  vaca- 
tion in  a  proceeding  by  a  railroad  company 
to  condemn  his  land  for  a  right  of  way,  and 
requests  the  appointment  of  commission- 
ers, does  not  thereby  waive  his  right,  under 
the  Mo.  constitution  (Const,  art.  12,  §  4),  to 
have  his  compensation  assessed  by  a  jury; 
4  D.  R.  D.— 39. 


and  his  demand  for  a  jury  after  the  report 
of  the  commissioners  has  been  filed  and  he 
has  excepted  to  it  is  in  time.  K'ansas  City, 
C.  &>  S.  R.  Co.  V.  Story,  36  Am.  .2^  Eni^.  R. 
Cas.  584,  g6  A/o.  611,  10  S.  IF.  Rep.  203.— 
Quoted  in  St.  Louis,  O.  H.  &  C.  R.  Co.  ?'. 
Fowler,  113  Mo.  4^S.—  Ch/iaj;o,  S.  F.  &"  C. 
R.  Co.  V.  Miller,  106  Mo.  458]  17  S.  IV.  Rep. 

499- 

Though  in  a  case  where  a  riiilroad  com- 
pany is  seeking  to  condemn  lands  for  its 
track,  the  defendant,  with  a  view  to  certain 
preliminary  steps  proposed  to  be  taken  by 
him,  waives  for  the  time  a  right  to  have  his 
damages  assessed  by  a  jury  of  twelve  free- 
holders, yet  when  these  preliminary  matters 
are  disposed  of  by  the  court's  refusal  to 
entertain  them  he  may  ask  the  court  to 
have  his  damages  assessed  by  such  a  jury, 
and  his  request  should  be  granted.  Graf- 
ton G^  G.  R.  Co.  V.  Foreman,  20  Ant.  &■•  Eng. 
R.  Cas.  215,  24  IV.  Va.  662. 

b.  Application  for  Jury — Impaneling — 
CLai'snges. 

520.  The  proper  person  to  apply 
for  a  jury.— The  trustee,  and  not  the  ces- 
tui que  trust,  is  the  proper  person  to  peti- 
tion for  a  jury  to  assess  damages  caused  by 
taking  the  trust  estate  for  a  railway;  and  if 
the  suit  be  brought  by  the  cestui  que  trust 
the  respondents  may  deny  the  petitioner's 
title  at  the  hearing  before  the  jury.  Davis 
V.  Charles  River  Branch  R.  Co.,  ri  Cush. 
(Mass.)  506. — Approved  in  Winona  &  St. 
P.  R.  Co.  ?/.  Waldron,  11  Minn.  515  (Gil. 
392).  Followed  in  State  v.  Easton  &  A. 
R.  Co.,  36  N.  J.  L.  181.  Quoted  in  Sher- 
lock V.  Cliicago,  B.  &  Q.  R.  Co.,  130  111.  403. 

527.  Time  to  apply.— If  the  applica- 
tion is  made  to  the  judge  in  vacation  he 
may  note  a  day  when  he  will  hear  the  cause, 
and  order  a  jury  and  proceed  with  such 
special  jury,  although  a  term  may  have  in- 
tervened, or  the  date  noted  be  one  of  the 
days  of  a  term  of  his  court.  Hercules  Iron 
Works  V.  Eli^in,/.  &^  E.  R.  Co.,  i\\  III.  491. 
30  N.  E.  Rep.  1050. 

Under  Mass.  Rev.  St.  ch.  39,  §  57,  which 
provides  that  a  party  who  is  dissatisfied 
with  the  estimate  made  by  county  commis- 
sioners of  the  damages  caused  by  taking 
land  for  a  railroad  "  may  apply  for  a  jury  to 
assess  the  damages,  either  at  the  same 
meeting  at  which  such  estimate  shall  be 
completed   and    returned  or  at  the   next 
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rc;;ular  nioetiiiy  thereafter,  "  if  a  party  ap- 
plies for  a  jury  at  tlie  same  meeting  at 
wiiicli  the  estimate  is  comijleted  and  re- 
corded, and  a  jury  is  then  ordered,  and  a 
warr.int  tiiercfor  issued,  he  cannot,  by 
merely  omiitinL;  or  refusing  to  proceed  un- 
der that  order  and  warrant,  entitle  himself 
lo  a  jury  oti  ai)plyin<;  theref(jr  at  the  next 
rey;ular  meeiiuL;  of  the  commissioners. 
7\i\/or  \.  Plymouth  Comity  Coin'rs,  13  Mete, 
i.\/iiss.)  449.  — Foi.i.oWKi)  IN  Meacliam  v. 
Fitchhurj^  K.  Co.,  4  Ciish.  (Mass.)  291. 

Thous^h  an  orijj;inal  petition  for  a  jury  is 
not  seasonably  filed  if  it  is  after  the  regu- 
lar meeting  of  the  county  commissioners 
ne.xt  following  that  at  which  they  completed 
and  returned  their  estimate  of  such  dam- 
ages, yet  if  such  petition  is  filed  at  the  same 
meeting  at  which  they  complete  and  return 
such  estimate,  and  they  tiiereupon,  without 
notice  to  the  railroad  corporati(Mi,  pass  an 
order  and  issue  a  warrant  for  tlie  summon- 
ing of  a  jury,  and  the  warrant  is  not  served, 
they  are  authorized,  and  ouglit,  u[)on  mo- 
tion of  the  landowner,  though  the  mcjtion 
be  not  made  until  after  their  ne.xt  regular 
meeting,  to  issue  an  order  of  notice  to  the 
railroad  corpi  lation  to  show  cause  why  a 
jury  should  not  be  summoned  on  the  origi- 
nal petition  ;  the  first  order  for  a  jury  being 
void  for  want  of  such  notice,  and  the  ori- 
ginal petition  being  still  pending.  Porter 
V.  Xor/ol/:  County  Coinrs,  13  Mete,  {Mass.) 

479- 

The  provision  of  Mass.  Rev.  St.  ch.  39,  § 
57,  limits  the  time  within  which  the  applica- 
tion must  be  made,  but  not  the  time  within 
which  it  must  be  acted  upon.  Walker  v. 
Boston  &^  M.  R.  Co.,  3  Cus/i.  {.l/ass.)  i. 

An  application  for  a  jury  to  assess  dam- 
ages for  land  taken  in  Boston  under  St.  of 
1869,  ch.  291,  <!  5,  cannot  be  made  to  the 
superior  court  at  a  term  later  than  that 
next  after  the  estimate  of  the  commissioners 
named  in  that  statute  is  made  known  to 
the  parties.  Roberts  v.  Boston  &■'  L.  R. 
Corp.,  1 1 5  ^Tass.  57. 

Under  the  N.  H.  Act  of  January  13.  1837, 
"  providing  for  the  assessment  of  damages 
for  land  taken  for  railroad  corporations,"  an 
application  for  a  jury  is  seasonable  if  made 
at  the  term  next  after  the  acceptance  of  the 
report  of  the  committee.  Coneord  R.  Co.  v. 
Greely,  20  X.  H.  1 57. 

528.  Keqiiisitos  of  the  applica- 
tion.—On  an  appeal  to  the  circuit  court 
from  a  report  of  appraisers  assessing  dam- 


ages, a  complaint  is  unnecessary.  Tlie  party 
has  a  right  to  appear  in  that  C(jurt  and  de- 
mand a  jury  to  retry  the  (jucstion  of  dam- 
ages. Lake  Erie,  II'.  &^  iV.  /..  R.  Co.  v. 
J/eat/i,  9  fnit.  55(S. 

In  an  aiiplicaiion  by  the  owner  of  land 
which  had  been  taken  by  a  railroad  com- 
pany, reques'.ing  the  slierilT  to  impanel  a 
jury  to  assess  his  damages,  it  is  not  neces- 
sary to  allege  the  refusal  by  the  owner  to 
grant  a  right  of  way.  Hartley  v.  Keokuk  &• 
,  A'.   W.  R.  Co.,'6^  loiva  455.  52  A'.  W.  Rep. 

Where  an  api)lication  to  acquire  a  right 
of  way  is  filed  and  notice  thereof  is  given 
by  the  atlorneys,  and  tlie  record  shows  that 
the  i)arties  in  interest  were  notified  of  the 
proceedings,  no  question  of  jurisdiction  is 
involved.  The  law  does  not  require  service 
upon  the  parties  of  the  i)etition  to  the  judge 
to  appoint  a  jury  to  assess  damages.  I'.x 
parte  Baeot,  50  Am.  &>  Eng.  R.  Cas.  597,  36 
i^o.  Car.  125,  15  S.  K.  Rep.  204.— Dlsnx- 
GUisHiNG  Slate  ex  rel.  v.  Columbia  cS:  A.  R. 
Co.,  I  So.  Car.  46. 

Under  Mass.  St.  1873,  ch.  360,  authorizing 
the  Eastern  R.  Co.  to  take  land  for  a  freight 
station,  and  providing  that  the  general  rail- 
road acts  shall  be  apijlicable  to  and  govern 
the  proceedings,  except  that,  instead  of  the 
county  commissioners,  three  commissioners 
shall  be  appointed  by  the  su|)reme  judicial 
court  to  adjudicate  the  damages,  from 
whose  decision  "an  appeal  to  a  jury  shall 
lie  "  in  behalf  of  any  owner  of  land  taken, 
"as  is  provided  in  case  of  lands  taken  ftjr 
railroad  purposes,"  the  award  of  commis- 
sioners so  appointed  is  to  be  returned  to  the 
court;  and  the  ajiplication  for  a  jury,  by 
way  of  appeal  from  their  decision,  is  to  be 
made,  and  the  trial  by  jury  had,  at  the  bar 
of  the  court.  Wyman  v.  Eastern  R.  Co.,  i 
Am.  &•  Eng.  R.  Cas.  22,  128  J/ass.  346. 

52J).  Ifvariiif;  tlie  application- 
Matters  to  be  decided  before  tvrnnt- 
iiijj. — As  the  jurisdictional  facts  must  ex- 
ist to  authorize  the  ascertainment  of  dam- 
ages by  a  jurv,  it  follows  that  the  court 
should,  preliminary  to  the  finding  by  the 
jury,  determine  that  the  right  to  condemn 
in  the  particular  case  exists.  If  the  neces- 
sary fac^^s  do  not  exist,  the  petition  should 
be  disni'.ssed  ;  but  if  they  are  found  by  the 
court  to  exist,  a  jury  should  be  impaneled 
to  fix  the  just  compensation.  These  pre- 
liminary questions  are  to  be  determined 
summarily  by  the  court,  and  its  rulings  will 
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be  suJjjcct  to  review.  O'llarf  v.  C7/ica^o, 
M.  &^  X.  A".  Co.,  139  ///.  151,  28  X.  J-:.  R,p. 
923.  Lif/it'niian  v.  C/i/CitX'>  <^  ^-  ■*>•  A'.  /'. 
A'.  Co.,  51  /-/w.  'L^  /•'■i',^.  A".  t<M.  58 1,  141  ///. 
140,  30  A'.  A'.  A'c/.  544. 

McfDic  iiii  appeal  from  the  report  of  view- 
ers of  a  ()roposeil  lateral  railrcjad  is  sent  to 
an  appellate  jury  for  trial,  the  court  sli  n  !d 
a|)prove  or  disapprove  the  liiuliii};  of  ;nc 
viewers  respeclinj;  its  necessity;  for  if  the 
court  (Iocs  not  i;(jnciir  in  oiiinioii  with  the 
viewers,  there  is  iiothinj;  to  he  tried.     lioycl 

v.  .\'-,v/':i'.  40  /'•'•  •''V.  377. 

.~»;M>.  WaiTiiiif  (o  suiiiifioii  jurors.— 

The  warrant  issueil  by  county  conimis- 
sioncrs  on  llie  application  of  an  owiurr  of 
land  for  a  jnry  to  assess  damaj,fes  need  not 
be  in  any  [)articiilar  form;  but  it  should  set 
furtli  with  siitlicient  certainty  the  snbject- 
niatier  into  which  tiie  jtiry  are  to  incpiirc, 
to  wit,  the  land  over  which  the  railrf)ad 
passes,  the  petitioner's  title  to  or  interest  in 
it,  the  location  of  the  road,  and  the  inci- 
dental (laniaf,'es,  if  any,  wiiicii  the  petitioner 
has  sustained  in  addition  to  tiie  value  of 
the  land  taken  ;  and  this  may  be  done  either 
by  recitiii}^  the  sidjstance  of  the  petition  in 
the  warrant,  or  by  annexing  a  copy  of  the 
l)eiition  thereto,  and  referrinj^  to  the  same 
ill  the  warrant.  W'?//'(7'  v.  Boston  iS-»  M.  A'. 
Co.,  3  Ciis/i.  {.\/iiss.)  I. 

Where  the  dama)j;es  occasioned  by  the 
construction  of  a  railroad  company  are  es- 
timated by  county  commissioners,  and  both 
parties  are  dissatisfii-d  with  the  estimate 
and  ;i|iply  to  the  contmissioners  for  a  war- 
rant for  a  jury  to  revise  the  damages,  it  is 
only  necessary  that  one  warrant  should  be 
issued  ;  but  if  separate  warrants  are  issued 
on  both  petitions,  the  sherilf  should  exe- 
cute and  return  them  as  one.  Davidson  v. 
Jloston  iS-»  M.  A'.  Co.,  3  Ciis/t.  (J/ass.)  91. 

It  is  not  necessary  that  the  adjudication 
of  cninty  commissioners,  upon  a  subject- 
matter  of  a  petition  jiresented  by  a  person 
whose  land  has  been  taken  for  a  railroad 
location,  should  l)c  annexed  to  or  made  a  part 
of  the  warrant  for  a  jury  subsequently  is- 
sued by  the  commissioners,  if  a  copy  of  the 
original  petition  is  incorporated  with  the 
warrant.  ChiUs  v.  Neiv  Haven  &*  N.  Co., 
14  A)/i.   &'   En^.   R.    Cas.    352,    133   A/ass. 

253- 

The  legislature  may  authorize  a  justice  of 
the  peace  to  issue  a  warrant  to  the  sheril!, 
recjuiring  him  to  summon  a  jury  to  assess 
the  damages  sustained  by  the  proprietor  by 


reason  of  the  location  of  the  railroad  upon 
his  land.     Jirown  v.  licatty,  34  Miss.  227. 

Ui)on  a  petition  for  a  jury  to  determine 
the  flamages  caused  by  the  location  of  a 
railroad  the  county  commissioners  issued 
their  warrant  returnable  before  themselves, 
when  the  statute  refpiired  it  to  be  made  re- 
turnable to  the  supreme  judicial  court. 
Although  the  warrant  and  the  verdict  ui 
the  jury  were  in  fact  returned  to  the  court, 
as  re(iuired  by  \iv«~held,  that  the  proceed- 
ings were  invalid.  Cassidy  v.  Ktnncbec  &* 
J'.  K.  Co.,  45  .]/c:  263. 

5:}].  i\liiiMliiiiiiiH  to  coiiiiu'l  is.siiiii;; 
ol'  warrant.  — In  the  case  of  land  taken 
for  a  railroad,  if  tiie  county  commissioners 
refuse  to  assess  damages  on  the  ground  that 
the  party  applying  for  them  does  not  own 
the  land,  he  is  entitled  to  have  their  judg- 
ment revised  by  a  jury,  and  a  mandamus 
will  lie  in  his  behalf  to  compel  them  to 
grant  a  warrant  for  a  jury.  Carpenter  v. 
Bristol  County  Coin'rs,  21  /'/(■/•.  (Mass.)  25S. 

The  judge  of  the  county  court  having 
dismissed  a  jiroceediug  by  appellee  for  the 
condemnation  of  land  for  railway  purposes, 
upon  the  ground  that  appellee  had  no  right 
to  sue,  appellee  seeks  to  compel  him  by 
maiiflamus  to  impanel  a  jury  to  try  the 
issues  of  fact  raised  by  exceptions  to  the 
commissioners'  report  as  to  damages,  etc. 
Held,  that  mandamus  will  not  lie,  as  the 
county  judge  was  not  required  to  defer  the 
exercise  (jf  his  judgment  as  to  the  right  of 
the  appellee  to  maintain  the  proceeding 
until  a  jury  had  passed  upon  the  issues  of 
fact.  Moreover,  appellee  had  the  right  of 
appeal  to  the  circuit  court,  although  the 
issues  of  fact  had  not  been  passed  upon  by 
a  jury.  S/iine  v.  Kentucky  C.  B.  Co.,  85  K'y. 
177.  35.  W.  AV/.  18. 

Ti'.i)!.  Siiniiii<»iiiii^  jurors,  ^<Mit'r- 
ally. — A  sherifi's  jury  to  assess  damages 
for  land  taken  for  a  highway  or  railroad, 
may  be  summoned  by  the  constables  of  the 
several  towns  from  whence  they  are  taken, 
or  partly  by  such  constables  and  partly  by 
the  deputy  sheriff  by  whom  the  warrant  is 
executed.  Meacham  v.  Fitcliburg  R.  Co.,  4 
CusJi.  (Mass.)  291. 

Unrler  the  111.  Eminent  Domain  Act,  §  6, 
providing, "  In  cases  fixed  for  hearing  in  va- 
cation "  it  should  be  the  duty  of  the  clerk 
to  provide  (or  summoning  a  jury,  it  is  not 
error  to  summon  a  special  venire  to  meet 
during  a  regular  term,  the  statute  being 
construed  to  read,  "  In  cases  fixed  in  vaca- 
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tioii  for  hcariiif^."  Ifaslaiii  v.  Galt-tia  &^  S. 
//'.  A'.  Co.,  64  ///.  353.  -Kkvikwku  in  Hcr- 
culi-s  Iron  Works  v.  Klgin,  J.  &  L.  K.  Co., 
141  111,  491. 

Under  the  provisions  of  a  cliarter  that  a 
jury  of  ciglitcen  frcchoiders  of  the  county 
shall  lie  suiunioned,  and  that  each  party 
shall  have  a  li^ht  to  strike  from  the  panel 
the  names  of  three,  it  is  irregular  for  the 
slii-rilf  to  resumnion  one  who  has  been  thus 
sii  icken  olT,  and  the  rcijort  made  hy  such 
jury  ouj^lit  not  to  be  confinncd.  //i  re  Pc- 
ti,>it  o-  /'.  A".  Co.,  2  DoUf;!.  {Mich.)  367. 

The  propercourse,  when  a  jury  is  required 
of  persons  of  a  particular  (luulification,  is 
for  the  order  to  din'ct  the  suninioiiini;  of 
such  persons.  Maii.'ifuhf,  C.  (S-«  A.  J/,  ^v'. 
Co.  V.  C/iir/,;  2  Mich.  A'.  /'.  \Siif>p.\  119. 

Ty\V.\.  Territory  within  wliii'li  to 
obtain  jurors. — The  provision  of  Mass. 
Rev.  St.  ch.  24,  §  19,  that  jurors  for  the  as- 
sessnienl  of  damaj;es  caused  by  the  laying 
out  of  a  highway,  shall  l)e  taken  from  "the 
three  nearest  towns  not  interested,"  means 
the  three  towns  nearest  the  town  in  which 
the  land  lies,  over  which  the  highway  is  laid 
out.  And  by  Rev.  St.  ch.  39,  §  57,  this  pro- 
vision is  extended  to  jurors  for  the  assess- 
ment of  damages  caused  by  the  laving  out 
of  a  railroad.  W'yvian  v.  Lexin^i^ton  &^  W. 
C.  A*.  Co.,  13  J/e/c.  (Jl/a.is.)  316.  Mcachum 
V.  J'itch/'itrg  J\.  C(A,4  Cush.  (Miiss.)  291. — 
FoM.owiNc;  Wyman  7'.  Lexington  &  W.  C. 
R.  Co.,  13  Mete.  316. 

The  direction  of  tlie  statute  that  the 
jurors  shall  be  returned  from  the  "three 
nearest  towns  "  refers  to  the  neighborhood 
of  these  towns  to  the  town  in  which  the 
land  lies,  without  regard  to  the  situation  of 
the  land  within  that  town.  7\!ecii  v,  Hait- 
07>cr  liianch  R.  Co.,  105  Mass.  303,  i  ylin. 
A>.  A",-/.  32. 

When  several  applications  are  made  at 
the  same  time  by  owners  of  land  in  ditTerent 
towns  for  a  jury  to  assess  damages  caused 
by  the  laying  out  of  a  highway  or  railroad, 
the  jurors  arc  to  be  taken  from  three  towns 
nearest  to  the  town  in  which  the  land  of 
either  of  the  applicants  is  situated.  And 
when  a  single  application  for  such  purpose 
is  made  by  one  who  owns  lands  in  different 
towns,  the  jurors  are  to  be  taken  from  tlirec 
towns  nearest  to  either  of  the  towns  in 
which  his  lands  are  situate.  This  is  all  that 
is  practicable  under  Mass.  Rev.  St.  ch.  24,  § 
15,  and  ch.  39,  §  57.  Uy»tan  v.  Lexington 
&-  IV.  C.  A\  Co.,  13  A/eh:  {Mass.)  316. 


If  some  of  the  jurors,  summoned  on  a 
sherilT's  jury,  are  drawn  from  the  town  in 
which  the  land  lies,  this  is  an  objection  to 
those  jurors  only,  and  ncit  to  the  others, 
and  nuist  be  taken  at  the  time  the  jury  is 
impaneled,  in  which  case  the  sherilT  may 
set  aside  the  jurors  so  disqualified,  and  till 
their  places  with  others  ;  but  if  the  rcspoi'il- 
cut  proceed  to  trial  without  taking  the  e.x- 
ceplion,  it  will  be  considered  as  waived,  and 
cannot  afterwards  be  taken  on  ai)|)eal  to 
this  court.  Jl'a/ier  v.  lioslon  &^  M.  R.  Co., 
3  Ci/sh.  (J/ass.)  I. 

5:i4.  Ini|)iin(>lin;jf  tlio  jnr.v,  K^en- 
erjiU.v— Talt'snu'ii.  There  is  no  provi- 
sion made  in  the  III.  Eminent  Domain  .Xct 
for  obtaining  a  jury  where  the  cause  is  to 
be  heard  in  term  time.  The  provisicm  in 
section  6  for  the  obtaining  of  a  jury  apiilies 
only  to  a  hearing  in  vacation.  If  the  hear- 
ing is  in  term  time,  the  jury  must  be  selected 
from  the  regidar  panel  for  the  term,  //er- 
cules  Iron  Works  s.  K(t;in,J.  &^  E.  R.  Co., 
141  ///.  491,  30  A'.  E.  Rep.  1050. —Rkv HAV- 
ING Haslam  v.  Galena  &  S.  VV.  R.  Co.,  64 

111.  353. 

If  a  sufficient  number  of  jurors  sum- 
moned to  trv  a  petition  for  an  assessment 
of  damages  are  not  present,  it  is  no  objec- 
tion to  talesmen  returned  by  the  sherilT 
under  the  provisions  of  Mass.  Pub.  St.  cli. 
49,  iJ  41,  that  they  are  not  resiflents  of  the 
nearest  towns  to  that  in  which  the  land 
lies,  if  they  are  qualified  and  liable  to  serve 
in  that  county.  Wellington  v.  lioston  &>  M. 
R.  Co.,  158  Mass.  1 85,  33  A'.  K.  Rep.  393. 

5.'t5.  Drawing  tlu*  jury— Xnnihor. 
-  A  jury  of  twelve,  called  from  the  general 
panel  in  attendance  in  term  time,  is  not  a 
legal  jury  in  condemnation  proceedings, 
under  Colo.  Civ.  Code,  ?  243,  providing  that 
the  landowner  may  demand  "  a  jury  of  six 
freeholflcrs,"  to  be  drawn  as  provided  in 
the  succeeding  sections.  Colorado  C.  R. 
Co.  v.  Humphrey,  16  Colo.  34,  26  Vac.  Rep. 
165. 

A  statute  requiring  damages  to  be  as- 
sessed "  by  a  jury  of  twelve  freeholders," 
does  not  mean  that  it  should  be  composed 
of  the  first  twelve  drawn,  who,  under  the 
general  jury  law,  are  only  required  to  be 
electors.  Those  set  aside  on  challenge  are 
not  to  be  considered  as  part  of  the  twelve 
drawn,  but  the  drawing  should  continue 
until  a  qualified  iury  is  obtained.  Peninsu- 
lar R.  Co.  V.  Howard,  20  Mich.  18. 

After   the  selection  of  a  jury  from  the 
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sixty-four  names  written  by  the  clerk  in  a 
coiulemnalion  proccedin}»,  a  second  con- 
(lcninati(jn  proccedin}^  was  coininniced ; 
tiiereupon  the  cleric  look  the  residue  of  the 
names  befmo  written,  wiiicli  rnmaincd  after 
tiie  tlrawing  of  tlie  prior  jury,  examin  -d 
tiiem,  rcjectinjj  such  as  appt-arod  to  he  in 
tcrested  in  the  second  case,  aiul,  n'ritinj; 
new  nanes  of  freeholders  sulikicut.  to 
make  -^ixty-four,  from  these  names  selected 
another  jury  of  twelve.  The  array  tlius 
selected  was  challcnj^ed  on  the  ground  that 
the  clerk  did  not,  at  the  time  of  issuing  the 
summons,  write  the  names  of  the  fifty-two 
freeholders  remaining  after  the  drawing  of 
the  llrst  jury,  //c'/tf,  tliat  the  challenge  was 
prijieriy  disallowed  ;  tlie  rewriting  of  their 
tianies  on  new  slips  was  not  necessary. 
Ki.rnan  v.  Chicago,  S,  F.  6^  C.  A'.  Co.,  123 
///.  iSS,  14  .V.  A'.  R.-p.  18,  II  West.  Rep.C^yi. 

Tt'M\.  N<*<'«*HHit.v  tlint  jurors  Ih»  rr<M'- 
liolders. —  In  West  Virginia  the  jury  of 
twv'lve  guaranteed  by  the  constitution,  as 
Well  as  the  five  commissioners  required  by 
t!)  •  statute,  must  be  freeholders.  Charles- 
Lut  iSm  .S'.  lirii/i^e  Co.  V.  Com  slock,  36  W.  Va. 
2(>3,  1 5  .S'.  K.  Kf/>.  69. 

As  the  Colorado  statute  requires  the 
jurors  to  be  freeholders,  it  is  error  to  over- 
rule a  challenge  to  one  who  testified  that 
he  owned  personal  property,  but  no  mining 
property  nor  any  house  or  land.  Colorado 
C.  R.  Co.  V.  Humphny,  16  Colo.  34,  26  Pac. 
Rep.  165. 

If  jurors  called  from  the  regular  panel 
are  not  freeholders,  it  will,  at  most, 
amount  to  a  cause  for  challenge  of  the  in- 
dividual juror.  Hercules  Iron  Works  v. 
h'.lf^in.  J.  &>  E.  R.  Co.,  141  ///.  491,  30  N.  E. 
Rep.  1050. 

Under  the  general  railroad  act  of  Indi- 
ana, appraisers  appointed  by  the  court, 
eiilier  originally  or  upon  orciering  a  new 
appraisement,  must  be  freeholders ;  and  if 
tile  court,  uj)(jn  exceptions,  order  a  new 
appraisement,  ilie  appraisers  must  possess 
the  same  (|u.iliricatinn  ;  but  if  either  of  the 
partie-;  ex'epliii'4  to  the  first  appraisement 
insists  upon  a  jury  trial,  the  jurors  need 
only  be  reputable  househcilders.  It  is 
otherwise  if  the  proceedings  are  under  tht 
act  relating  to  the  writ  for  the  assessment 
of  damages.  Louisville,  N.  A.  &*  St.  L.  A. 
L.  R.  Co.  V.  Dryden,  39  Ind.  393,  10  Am.  Ky. 
Rep.  350.— FOLLOWKi)  IN  Louisville,  N.  A. 
A-  St.  L.  A.  L.  R.  Co.  V.  Duvall,  39  Ind.  39S. 

Where    a  statute  simply  provides  for  a 


jury  of  twelve  freeholders,  it  is  not  neces- 
sary that  they  be  freeholders  in  the  county 
where  they  are  summoned  to  act;  and  one 
who  is  in  possession  of  land,  under  a  bond 
for  tile  conveyance  of  the  title  vviieti  the 
|)urchasc  money  is  paid,  is  a  freelujlder 
within  tlie  meaning  of  the  statute.  AVrc 
Orleans,  J.  ^  G.  N.  R.  Co.  v.  Hemphill,  35 
Miss.  17. 

537. and  that  siicli  I'act  apiu-ar 

of  n'ford. — Where  a  statute  provides  that 
a  jury  to  assess  damages  for  land  taken 
shall  be  composed  of  "twelve  disinterested 
freeholders,"  a  record  which  shows  that  an 
award  was  made  by  "  twelve  persons  "  is  a 
nullity,  wiiere  there  is  nothing  to  show  th.it 
they  wen:  also  disinterested  freeholders. 
U'liite  v.  Memphis,  />.  &^  .1.  R.  Co.,  64 
Miss.  566,  I  So.  Rep.  730. 

The  order  impaneling  tiie  jury  should  in 
some  way,  either  expressly  or  by  necessary 
iiiipliration,  show  that  the  twelve  jurors 
selected,  imp.meled,  and  sworn  are  freehold- 
ers. Charleston  iS-»  .S".  Jiridf^e  Co.  v.  Com- 
stock,  36  //'.  Va.  263,  15  S.  E.  Rep.  69. 

The  record  need  not  show  in  terms  that 
a  jury  formed  under  section  17,  ch.  42,  of 
the  W.  Va.  Code,  in  a  proceeding  to  take 
land  or  material  therefrom  for  public  use 
are  freeholders.  Ohio  River  R.  Co.  v. 
Blake,  38  W.   Va.  718.  18  5.  .C.  Rep.  957. 

The  record  in  such  a  proceeding  shows 
that  the  jurors  were  "drawn,  selected,  tried, 
and  sworn  in  the  manner  required  by  law." 
It  will  be  presumed  they  were  freehold- 
ers. Ohio  River  R.  Co.  v.  Blake,  38  W. 
F<».  718,  18.^.  E.  Rep.C)t,7. 

No  objection  having  been  sooner  made 
against  a  juror  for  want  of  freehold  qualifi- 
cation, it  is  too  late  after  verdict  Iti  such  a 
proceeding  to  make  such  objection  based 
on  alTidavit  or  other  evidence  dehors  the 
record.  Ohio  River  R.  Co.  v.  Blake,  38  W. 
Va.  718,  18  S.  E.  Rep.  OS? ■ 

538.  WIkmi  disqiialifiiMl  by  reason 
of  iiittTcst. — The  parties  have  a  right  to 
challenge  a  jury  in  condemnation  proceed- 
ings at  the  time  it  is  impaneled,  and  an  ob- 
jection that  a  juror  is  not  a  freeholder 
ought  to  be  taken  at  that  time ;  but  where 
a  stockholder  is  summoned  as  a  juror, 
knowledge  of  the  fact  being  peculiarly 
within  the  possession  of  the  company, 
either  the  company  or  the  juror  ought  to 
make  the  objection  without  waiting  for  a 
challenge;  and  if  it  is  not  done  the  oppo- 
site party  may  make  the  objection  after  the 
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assessment  is  returned,  and  even  in  the  ap- 
pellate court.  Peninsular  R.  Co.  \.  Howard, 
20  Mich.  18,  I  Mich.  X.  P.  \Sitpp.\  vi. 

Under  tlie  Micliigan  statute  a  jury  in 
condcmiiati(jn  proceedini;s  act  in  tiie  ab- 
sence a!ui  beyond  tlie  cijntrol  of  tiie  court, 
and  therefore  in  a  certain  sense  tlieir  func- 
tions are  judicial ;  and  to  allow  a  stock- 
holder (jf  the  petitioning  company  to  act 
as  a  junjr  is  a  violation  of  that  fundamcii- 
tal  principle  of  the  law  tliat  one  cannot 
at  the  same  time  be  both  a  party  and  a 
judge  in  his  own  case.  Peninsular  A'.  Co.  v. 
Ho-dJiird,  20  Mich.  iS. 

A  railroad  company  is  presumed  to  know 
who  its  stockholders  are,  and  wliere  a  com- 
pany is  proceeding  to  condemn  land  and 
one  of  its  stockholders  is  sunmioned  as  a 
juror,  it  is  bound  at  its  own  peril  to  raise  the 
objection,  and  cannot  he  allowed  to  take 
any  benefit  from  the  action  of  a  jury  thus 
constituted  as  against  parties  who  are  igno- 
rant of  the  fact  at  the  time  the  jury  was 
sworn.  Peninsular  K.  Co.  v.  Howard,  20 
Mich.  iS.— Distinguished  in  Mansfield, 
C.  &  L.  M.  R.  Co.  V.  Clark,  23  Mich.  519. 

One  who  has  given  his  note  to  a  railroad 
company  to  aid  in  the  construction  of  its 
road  is  disqualified  as  a  juror  in  proceed- 
ings to  condemn  land  for  its  right  of  way; 
and  the  disqualification  cannot  be  removed 
by  stipulation  between  the  parties.  Michi- 
gan Air  Line  R.  Co.  v.  Barnes,  40  Mich.  383, 

530.  What  interest  will  in»t  dis- 
qualify a  juror.— The  same  persons  be- 
ing summoned  as  jurors  to  assess  the  dam- 
ages severally  sustained  by  two  railroad  cor- 
porations for  the  taking  of  their  lands,  ly- 
ing contiguous  to  each  other,  by  a  third 
railroad  corporation  for  the  road  of  the 
latter,  it  is  no  objection  to  the  competency 
of  one  of  the  jurors  to  sit  as  such  in  the 
cause  first  tried,  that  he  was  a  stockholder 
in  the  other  corporation  petitioning,  whose 
cause  was  to  be  tried  immediately  after- 
wards. Commonivealth  v.  Boston  &*  M.  R, 
Co.,  3  Cush.  (Afass.)  25. 

A  statute  providing  for  "twelve  com- 
petent and  disinterested  jurors "  in  con- 
demnation proceedings  is  not  violated  by 
allowing  a  juror  to  act  who  has  been  an 
appraiser  upon  another  railroad  in  the  sair 
county,  and  who  is  a  stockholder  in  another 
road  which  has  long  before  obtained  the 
lands  necessary  for  its  use.  People  ex  ret.  v. 
First  Judge,  2  Hill  {N.  Y.)  398. 

A  juror  is  not  incompetent  because  he  is 


a  citizen  of  the  county  in  which  the  land  is, 
and  liaole  to  the  cijuiity  levies.  Baltimore 
&o  O.  A'.  Co.  V.  Pittsburg,  W.  iS-  A'.  A'.  Co., 
10  Am.  &*  Eng.  A\  Cas.  444,  17  M^.  Va.  812. 
*»40.  Disqualiticatiun  of  consan- 
guinity.— Where  a  juror  upon  the  panel, 
upon  an  appeal  from  an  award  by  the  mil- 
road  commissioners,  was  the  son  of  another 
appellant,  and  upon  his  examination  as  to 
his  impartiality  denied  that  he  was  sensible 
of  any  bias,  but  was  excluded  because,  with- 
out any  further  testimony,  it  appeared  to 
the  court  that  he  had  strong  feelings  in  re- 
lation to  the  case,  it  was  not  erroneous. 
March  v.  Portsmouth  &>  C.  R.  Co.,  19  A.  H. 
372. 

541.  Grounds  of  cliallenffe.— The 
statute  gives  the  parties  to  a  proceeding  to 
condemn  land  in  vacation  the  same  right 
of  challenge  of  jurors  as  in  other  civil  cases 
in  the  circuit  court.  Under  this  statute,  a 
ground  of  challenge  in  a  civil  case  in  a 
court  of  record  is  good  in  a  condemnation 
proceeding.  Chicago,  P.  &^  St.  L.  A\  Co.  v. 
Aldrich,  134  ///.  9,  24  ^V.  E.  Rep.  763. 

Jurors  selected  under  section  6  of  the  ill. 
Eminent  Domain  Act  do  not  belong  to  the 
"regular  panel"  mentioned  in  section  14  of 
the  act  concerning  jurors,  and  if  a  juror 
selected  under  the  former  section  iias 
served  on  a  jury  within  a  year  past,  such 
previous  service  is  a  good  ground  of  chal- 
lenge. The  "regular  panel"  is  the  panel 
selected  under  the  act  relating  to  jurors. 
Chicago,  P.  <5-  St.  L.  R.  Co.  v.  Eaton,  136 
///.  9,  26  N.  E.  Rep.  575. 

542.  Cliallc'n$;c  to  the  array.— The 
party  whose  land  was  sought  to  be  con- 
demned objected  to  the  array  of  jurors,  and 
supported  his  challenge  by  an  affidavit 
showing  that  the  64  jurors  were  all  selected 
from  four  out  of  22  towns  in  the  county; 
that  these  four  towns  were  greatly  interested 
in  behalf  of  the  road,  and  that  one  of  the 
jurors  was  a  stockholder  and  two  of  them 
not  freeholders,  as  required  by  statute. 
The  affidavit  further  showerl  that  a  large 
number  of  inhabitants  of  the  four  towns 
were  subscribers  to  the  stock,  and  that 
many  had  given  the  right  of  way.  Held, 
that  the  affidavit  not  being  controverted, 
showed  that  the  64  persons  had  been  un- 
fairly selected  and  that  they  furnished  suf- 
ficient reasons  for  allowing  the  challenge. 
Haslam  v.  Galena  &*  S.  W.  R.  Co.,  64  ///. 

353- 

543.  Peremptory  challenges.— The 
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rijjlit  to  a  peremptory  challenge  of  jurors 
exists  only  'vliere  it  is  given  by  statute ;  and 
tlie  AUihania  statute  reliiting  to  a  jury  in 
eminent  domain  proceedings  does  not  con- 
fer such  right.  Bnnvn  v.  Rovte  &•  D.  R. 
Co.,  36  ^l»i.  &^  Eng.  R.  Cas.  571,  86  A/a. 
206,  5  So.  Rep.  195. 

In  impaneling  a  slieritl's  jury,  summoned 
to  assess  damages  for  land  taken,  the  parties 
are  not  entitled  to  have  the  names  of  all 
the  jurors  summoned  placed  separately  in 
a  box,  and  the  jury  drawn  in  accordance 
with  the  provisions  of  Me.  Kev.  St.  ch.  82, 
§  66,  nor  have  they  the  right  peremptorily 
to  challenge  two  jurors.  Davis  v.  Bangor 
&>  P.  R.  Co.,  60  Me.  303. 

544.  Waiver  of  {^rounds  of  elinl- 
h'liye.— Where  the  claimant  was  present 
at  the  impaneling  of  the  jury,  and  inter- 
posed I  o  challenge,  but  expressed  himself 
satisfied  therewith,  the  objection  to  the 
confirmation  of  the  report  of  the  jury  that 
the  jurors  are  not  affirmatively  shown  to  be 
freeholders,  in  the  absence  of  any  showing 
that  any  of  them  were  disqualified,  is  not 
well  taken.  Mamficld,  C.  &*  L.  M.  R.  Co. 
V.  Clark,  23  Mi'c/i.  519,  i  Ant.  Rj.  Rep.  i. — 
Distinguishing  Peninsular  R.  Co.  v.  How- 
ard, 20  Mich.  18. 

A  challenge  to  the  favor  in  proceedings 
to  condemn  land  is  properly  overruled  if 
the  judge  knows  at  the  time  of  nothing 
which  would  give  the  juror  a  bias;  and  if 
the  challenger  knows  of  facts  which  would 
do  so,  it  is  not  enough  to  present  them  for 
the  first  time  as  a  reason  for  refusing  to 
confirm  proceedings  which  have  been  long 
in  progress  at  considerable  cost,  and  in 
which  the  juror  has  taken  part  without  any 
showing  of  legal  cause  against  his  acting. 
De/toti  IV.  T.  lS^•  /.  R.  Co.  v.  Crane,  10 
Am.  S-  Eng.  R.  Cas.  502,  50  Mich.  182,  15 
N.   IV.  Refi.  73. 

545.  Oiitli  to  jury.*— It  is  not  neces- 
sary that  the  jury  should  be  sworn  on  the 
lot  to  be  condemned.  It  is  sufficient  that 
they  meet  on  the  lot.  They  may  be  sworn 
on  another  lot.  Baltimore  &*  O.  R.  Co.  v. 
Win  A'ess,  4  Cranch  {U.  S.  C.  C)  595. 

The  oath  of  the  jurors  is  not  to  be  con- 
strued by  itself,  but  as  a  part  of  the  pro- 
ceedings in  which  it  was  taken  ;  and  so  con- 
strued, if  everything  the  statute   requires 

*  Required  oaths  of  jurors  in  condemnation 
proceedings,  see  note,  47  A.M.  &  Eng.  R.  Cas.  46. 
See  also  ante,  ^11,  504. 


is  embraced,  in  substance  if  not  in  form,  it 
is  sufficient.  East  Sagina^v  Ss^  St.  C.  R. 
Co.  V.  Bcnham,  28  Mich.  459,  12  Am.  Ry. 
Rep.  356. 

The  following  oath  to  the  jury  in  con- 
demnation proceedings,  under  the  Mich. 
Union  Depot  Act  of  1881,  is  sufficient; 
namely,  that  they  would  "justly  and  im- 
partially ascertain  and  determine  the  pub- 
lic necessity  for  taking  and  using,  for  the 
public  use,  the  parcel  of  land  described  in 
the  petition  in  this  cause."  Eort  St.  Union 
Depot  Co.  v.  Morton,  47  Am.  &^  Eng.  R.  Cas. 
41,  83  Mich.  265,  47  A'.  M\Rep.  228. 

The  proper  oath  to  be  administered  to  a 
jury  impaneled  to  try  the  issue  on  an  ap- 
peal from  an  assessment  of  damages  made 
by  commissioners  appointed  under  Minn. 
Gen.  St.  ch.  34  is  the  one  prescribed  by  ch. 
72,  §  4,  "  to  be  administered  to  petit  jurors, 
impaneled  for  the  trial  of  any  civil  action 
or  proceeding."  Knatift  v.  St.  Paul,  S.  &*  T, 
E".  R.  Co.,  22  Minn.  173,  19  Am.  Ry.  Rep.  307, 
—Followed  in  Wilkin  7/.  St.  Paul,  S.  &  T. 
F.  R.  Co.,  22  Minn.  177. 

Where  a  sheriff  returns  that  a  jury  of  in- 
quest "were  duly  impaneled  and  sworn 
according  to  law  to  discharge  their  duties," 
the  return  must  be  considered  as  a  state- 
ment that  the  proper  oath  was  administered 
to  the  jury,  and  not  as  a  mere  recital  of  the 
substance  of  the  oath  administered.  A'e^a 
Orleans,/.  &•  G.  N.  R.  Co.  v.  Hemphill,  35 
Miss.  17. 

Though  the  oath  taken  may  not  be  in 
the  exact  form  in  which  such  oath  should 
be  administered,  yet  if  it  be  apparent  that 
the  jury  had  before  them  the  proper  mat- 
ters for  their  consideration,  and  that  the 
plaintiff  in  error  could  have  sufTered  no 
damage  because  of  any  informality  in  the 
oath,  the  verdict  ought  not  on  such  ac- 
count to  be  set  aside.  Grafton  6^  G.  R. 
Co.  v.  Foreman,  20  Am.  &'  Eng.  R.  Cas. 
215,  24  W.   Fa.  662. 

c.  Conduct  of  the  Trial. 

540.  Cliniiifc  of  plaoc  of  trial.*— 

Tiie  provisions  of  Iowa  Code,  §  2590,  for 
a  change  of  venue  in  civil  cases,  are  appli- 
cable to  proceedings  on  appeal  to  the  circuit 
court  from  an  award  of  damages  for  right 
of  way  by  a  sheriff's  jury.     Whitney  v.  ^It- 


*  Appe.ll  from  the  assessment  of  daniant-; . 
RIrIU  to  change  of  venue,  see  51  Am.  &  Eng.  A, 
Cas.  5O1,  abslr. 


616 


EMINENT   DOMAIN,  547,  548. 


B' 


latitic  Southern  K.  Co.,  53  Iowa  651,  6  TV.  W. 
Kep.  32,  21  Am.  Ry.  Rep.  17S. 

Upon  an  api)licaiion  for  a  change  of 
venue  on  ajipeal  from  the  award  of  com- 
missioners, under  the  charter,  if  the  party 
api)lyin^  does  not  furnish  to  the  court  i)roof 
as  to  which  is  the  nearest  county  in  whicli 
a  fair  trial  can  be  had,  the  court  may  deny 
'he  application.  Siinntonsw  St.  Paul is^  C. 
R.  Co.,  18  .!////«.  184  (G//.  168). 

Where  condemnation  proceedings  are 
pending  in  one  county  and  the  land  pro- 
posed to  be  taken  lies  in  another,  a  change 
of  the  place  of  trial  to  the  latter  is  proper. 
Lehmkke  v.  .S7.  Paul,  S.  (£-  T.  F.  R.  Co.,  19 
Minn.  464  {Gil.  406),  \o  Am.  Ry.  Rfp.  296. — 
Followed  in  Curtis  v.  St.  Paul,  S.  «i  T.  F. 
R.  Co.,  20  Minn.  28  (Gil.  19). — Curtis  v.  St. 
Paul,  S.  &^  T.  F.  R.  Co.,  20  Minn.  28  {Gil. 
19).— Following  Lehmicke  z/.  St.  Paul,  S. 
&  T.  F.  R.  Co.,  19  Minn.  464  (Gil.  406). 

In  such  a  case,  unless  a  change  of  venue 
is  obtained,  subsequent  proceedings  of  the 
court  in  the  first  county  are  without  juris- 
diction and  void.  Allport  v.  Helena,  B.  V. 
&^  B.  R.  Co.,  12  Mont.  279,  29  Pac.  Rep. 
966. 

The  proviso  of  the  first  section  of  the  Pa. 
Act  of  April  14,  1834,  relative  to  the  re- 
moval of  suits  brought  by  and  against  rail- 
road companies  to  the  common  pleas  of 
any  adjacent  county  through  which  the 
road  of  tlie  company  is  not  located,  etc., 
does  n  »^  apply  to  the  case  of  an  appeal 
fr(jm  the  report  of  the  viewers  appointed  to 
assess  the  damages  occasioned  by  the  loca- 
tion and  construction  of  the  road,  when  it 
assumes  the  form  of  a  suit  or  action 
aj;aiiist  the  railroad  company.  Pinneo  v. 
Laekawanna  &•  B.  />'.  Co.,  43  Pa.  St.  361. 

Every  person  is  presumed  to  be  credible 
until  the  contrary  is  shown,  within  the 
meaning  of  a  provision  in  a  railroad  charter 
that  "any  credible  person"  may  make  an 
alfidavit  for  a  change  of  venue  in  condem- 
nation proceedings.  J'ar/:s  v.  Wisconsin 
C.R.  Co.,  33  ffVj.  413. 

Under  a  provision  of  a  charter  that  in 
anv  case  where  a  credible  person  shall  make 
and  file  with  the  clerk  an  atridavit  stating 
that  afTiant  knows  or  really  believes  that  a 
fair  trial  cannot  be  had  before  the  court 
and  jury  of  the  county  where  the  matter  is 
pending,  a  party  is  absolutely  entitled  to  a 
change  of  venue  in  condemnation  proceed- 
ings, upon  showing  that  a  fair  trial  cannot 
be  had  either  before  the  court  or  the  jury 


where  the  proceeding  is  pending.     ParJtsv, 
Wisconsin  C.  R.  Co.,  33  Wis.  413. 

A  petition  for  a  change  of  venue  which 
is  verified  will  be  treated  as  an  affidavit, 
and  is  therefore  a  sufficient  compliance  with 
a  statute  requiring  the  application  to  be  by 
affidavit.  Pari-s  v.  Wisconsin  C.  R.  Co.,  33 
Wis.  413. 

547.  Adjoiirniiiriits  niul  coiitiiiu- 
aiices.* — Under  an  order  to  have  all  claims 
against  a  railroad  reported  to  an  auditor,  it 
is  not  error  to  overrule  a  motion  for  a  con- 
tinuance, in  order  to  such  reference,  before 
the  claimant's  right  to  a  liquidated  demand 
for  land  taken  has  been  ascertained.  Bruns- 
wick &^  A.  R.  Co.  V.  McLaren,  47  Ga.  546, 
II  Am.  Ry.  Rep.  412. 

The  filing  of  pleadings  upon  order  of  the 
court  during  the  term  at  which  an  appeal 
from  an  award  of  a  railroad  right  of  way  is 
triable  will  not  of  itself  entitle  a  party  to  a 
continuance  of  the  trial  until  the  next  term. 
Chicago,  K.  &>  IV.  R.  Co.  v.  Wilkinson,  42 
Kan.  337,  22  J\tc.  Rep.  412. 

In  a  proceeding  for  the  assessment  of 
damages  the  judge  made  an  order  appoint- 
ing a  time  and  place  for  drawing  the  jury, 
declaring  therein  that  he  would  continue 
the  drawing  from  day  to  day,  if  necessary, 
until  a  full  jury  should  be  obtained.  This 
having  been  duly  served  upon  the  parties 
interested,  and  a  competent  number  of 
jurors  drawn  at  the  appointed  time,  the 
judge  adjourned  the  proceedings  for  three 
days  for  the  purpose  of  then  supplying  va- 
cancies, if  any  of  the  persons  drawn  should 
be  unable  to  serve.  On  the  adjourned  day, 
and  upon  satisfactory  evidence  that  two  of 
the  persons  drawn  could  not  attend,  the 
judge  supplied  their  places  by  a  second 
drawing.  I/eld,  that  the  proceeding  was 
regular.  People  ex  rel.  v.  First  Judge,  2 
Hill  (yV.  r.)  398. 

548.  Pleudliiffs  reqiilred.f  —  In  an 
appeal  to  the  district  court  from  the  award 
of  damages  by  commissioners  where  the 
only  question  is  the  amount  of  the  recovery, 
new  pleadings  need  not  be  filed  in  the  dis- 
trict court.  Fremont,  F.  <S-»  M.  V.  R.  Co., 
/.  Meeker,  44  //;//.  6^  /i//^'-.  A*.  Cas.  115,  28 
Neb.  94,  44  iV.  /'f.  Rep.  79.  Nebraska  R. 
Co.  V.  I'an  Dusen,  6  Neb.  160. — Reviewed 
IN  Giflord  V.  Republican  Valley  &i  K.  R. 
Co.,  20  Neb.  538. 

*  See  also  ante,  514. 

t  See  also  ante,  350-331. 
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But  if  other  issues  than  the  question  of 
damages  are  involved  they  must  be  pre- 
sented by  proper  pleadings.  Trester  v. 
Missouri  Pac.  R,  Co.,  33  Neb.  171,  49  ^V.  W. 
Ki'p.  mo. 

In  the  trial  of  an  appeal  from  the  award 
of  commissioners,  a  cause  of  action  for  in- 
juries to  lands  owned  by  M.  W.,  by  reason 
of  tiie  apijropriatioii  of  the  right  of  way, 
cannot  be  joined  with  an  action  for  injuries 
10  lands  owned  by  M.  W.  and  S.  VV.  jointly. 
In  such  a  case  it  is  error  to  overrule  a 
demurrer  to  the  petition,  which  avers  the 
misjoinder  as  the  reason  thereof.  Leaven- 
ivorth,  N.  (5-  .S'.  R.  Co.  v.  Wilkins,  45  h'an. 
674,  26  Pac.  Rep.  16.— Explaining  Smith 
County  Com'rs  7/.  Lahore,  37  Kan.  480. 
OuoriNG  Palmer  7/.  Wacklell,  22  Kan.  352. 

54!).  Fiiiictioiis  uimI  duties  of  oHi- 
cer  pi'vsidiuti:  over  jury.— By  Me.  Rev. 
St.  ch.  18,  §  12,  it  is  made  the  duty  of  the 
person  presiding  at  the  view  and  hearing 
by  a  jury  in  the  assessment  of  damages  for 
land  taken  for  a  railroad  to  "certify  to  the 
court,  with  the  verdict,  the  substance  of 
any  decision  or  instruction  by  him  given, 
when  any  party  shall  request  it."  When  a 
party  does  not  request  the  person  presiding 
to  certify  his  rulings,  he  thereby  waives  all 
rigiit  of  exception,  and  cannot  prove  the 
rulings  by  calling  as  a  witness  the  person 
who  presided.  Allen  v.  Androscoggin  R, 
Co.,  60  Me.  494. 

Where  proceedings  for  the  assessment  by 
a  jury  of  damages  for  land  taken  are  con- 
ducted in  part  by  a  coroner,  under  Mass. 
Rev.  St.  ch.  24,  §  23,  and  in  part  by  the  sheriff, 
it  is  the  duty  of  each  of  those  officers  to 
certify  the  proceedings  which  take  place 
before  him;  and  in  such  a  case,  where  the 
coroner  presides,  it  is  no  objection  to  the 
verdict  that  the  jury  are  not  attended  by  a 
deputy  sheriff.  ' Pittsfidd  6-  N.  A.  R.  Co.  v. 
Poster,  \  Cits/i,  (Mass.)  480. 

In  Michigan,  the  functions  of  a  judge 
accompanying  a  jury  of  inquest  being  purely 
advisory,  and  the  jury  beingjudgesoflawand 
fact,  the  proceedings  will  be  reviewed  as  the 
action  of  the  jury  and  not  as  the  attending 
magistrate's  ruling.  Grand  Rapids,  L.  «S>» 
1).  R.  C}.  V.  Clicsebro,  39  Am.  <S~«  Eng.  R. 
Cas.  1 59,  74  Mi,/i.  466,  42  A'.  IV.  Rep.  66.— 
Rkvikwing  Toledo,  A.  A.  &  G.  T.  R.  Co. 
V.  Dunlap,  47  Mich.  456. 

In  such  cases  an  ;ippellate  court  will  not 
consider  questions  raised  on  merely  techni- 
cal objections  to  the  admission  or  rejection 


of  testimony  by  them,  though  in  accord- 
ance with  the  magistrate's  rulings.  Toledo, 
A.  A.  &*  G.  r.  R.  Co.  V.  Dunlap,  5  Am.  <S- 
Eng.  R.  Cas.  378,  47  Mich.  456,  1 1  A^  W. 
Rep.  271.— FOLLOWEU  IN  Fort  St.  Union 
Depot  Co.  V,  Jones,  83  Mich.  415. 

550.  Aiiioiiiit  of  coiupeiisntioii  the 
only  question  for  jury  to  decide.— 
The  sole  purpose  of  a  condemnation  pro- 
ceeding is  to  ascertain  the  just  compen- 
sation to  be  made  to  the  landowner  for  the 
property  taken,  and  the  statute  contem- 
plates the  submission  of  no  other  question 
in  such  cases  to  the  jury.  O'Hare  v.  67//- 
cago,  M.  <S-  A'.  R.  Co.,  139  ///.  151,  28  A'.  E. 
Rep.  923.  Vandegrift  v.  Delaware  R.  Co., 
2  Houst.  (Del.)  287.  Rippe  v.  Chicago,  D.  (S- 
M.  R.  Co.,  20  j\rinn.  187  (Gil.  166).— Dis- 
tinguished IN  ConterT/.  St.  Paul  &  S.  C. 
R.  Co.,  24  Minn.  313.  Quoted  in  Rippe  v. 
Chicago,  D.  &  M.  R.  Co.,  23  Minn.  18. — Ex 
parte  Horner  6^  R.  Lateral  R.  Co.,  37  Pa. 
St.  333.— Followed  in  Boyd  v.  Negley,  40 
Pa.  St.  2,77— Atchison,  T.  &*  S.  F.  R.  Co. 
v.  Patch,  28  K'an.  470. 

There  is  no  provision  in  the  statutes  rela- 
tive to  condemnation  proceedings  author- 
izing the  submission  of  special  questions 
to  the  jury.  Toledo,  S.  &*  M.  R.  Co.  v.  Cavi- 
pau,  83  Mich.  31,  46  N.  W.  Rep.  1026.— 
Followed  in  Toledo,  S.  &  M.  R.  Co.  v, 
Campau.  83  Mich.  33. 

On  appeal  to  the  circuit  court  from  the 
assessment  of  damages,  an  issue  was  framed 
and  submitted  to  a  jury  in  the  circuit  court 
in  words,  "  How  much  compensation  is  the 
appellant  entitled  to  for  the  right  of  way 
through  his  lands?"  Held,  that  the  sub- 
mission was  sufficiently  specific  to  justify 
the  jury,  in  accordance  with  the  terms  of 
the  statute,  in  estimating  not  only  the  value 
of  the  land  taken,  but  also  such  speciiil 
damage  as  the  construction  of  the  road 
through  his  land  would  cause  to  the  land- 
owner. Rojven  v.  Atlantic  &^  F.  B.  V.  R. 
Co.,  14  Am.  &*  Eng.  R.  Cas.  332, 17  So.  Car. 

574. 

551.  Only  matters  covered  i>y 
award  appealed  from  to  l>e  eoii- 
sidered.— An  appeal  from  the  award  of 
condemnation  commissioners  only  brings 
up  for  revision  the  action  taken  by  them  as 
shown  in  their  report.  Any  property  not 
inclui'.ed  in  the  report  of  the  award  will  not 
be  affected  by  the  proceeding;  and  if  other 
properly  is  occupied  or  used  by  the  com- 
pany, tlie  damages  for  the  same  is  not  a 
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proper  subject  of  inquiry  upon  the  appeal. 
C/ihai^o,  K.  &^  IV.  J\.  Co.  V.  Grovicr,  39  Am. 
&•  £■//!,'•.  A'.  Cas.  146,  41  A'rt//.  685,  21  J'ac. 
Kcp.  779. — Quoting  Reisnerz/.  Atchison  U. 
D.  &  R.  Co.,  27  Kan.  389. 

An  appeal  from  tlie  award  of  commis- 
sioners ta.  L's  to  the  district  court  only 
tliose  matters  covered  by  the  award.  It 
does  not  include  wanton  or  negligent  in- 
juries done  to  growing  crops  outside  of  the 
riglit  of  way  during  the  construction  of  the 
road.  Burlington  6-  M.  R.  R.  Co.  v. 
Sc/i/iints,  14  Atn.  &^  Eng.  R.  Cas.  182,  14 
Xeli.  421,  16  N.    IV.  Rep.  439. 

In  proceedings  to  ascertain  the  damages 
to  be  paid  by  a  railroad  company,  where  it 
proposes  to  take  an  unqualified  right  of 
way  and  the  award  of  the  commissioners 
was  on  that  basis,  an  offer  by  the  company 
at  the  trial,  upon  an  appeal,  to  maintain  for 
the  owner  a  perpetual  crossing,  cannot  be 
considered  as  affecting  the  damages.  Scher- 
meely  v.  Stilhvater  &^  St.  P.  R.  Co.,  16  Minn. 
506  (Gil.  457).— Distinguished  in  Conter 
V.  St.  Paul  &  S.  C.  R.  Co.,  24  Minn.  313. 

In  proceedings  by  defendant  to  condemn 
land  under  its  charter,  the  commissioners 
made  separate  awards  in  favor  of  respond- 
ents-, as  owners,  and  one  K.,  as  mortgagee. 
Respondents  appealed  from  the  award  as 
respected  their  damages,  but  K.  did  not. 
Pending  the  appeal  K.  became  the  owner 
of  the  property  by  a  foreclosure  of  his  mort- 
gage and  the  expiration  of  the  period  for 
redemption,  but  no  steps  were  taken  for  the 
substitution  of  parties  to  the  record  by 
reason  thereof.  Held,  that  on  the  trial  of 
such  appeal  before  the  jury  the  sole  ques- 
tion for  its  determination  was  the  propriety 
of  the  amount  awarded  by  the  commission- 
ers to  respondents  as  compensation  for 
their  interest  and  estate  in  the  property,  so 
far  as  it  was  injuriously  affected  or  taken  by 
the  company,  and  that  such  compensation 
must  be  ascertained  by  the  jury  in  reference 
to  the  same  estate  and  interest,  and  as  of 
the  same  time,  as  was  done  by  the  com- 
missioners in  making  their  award.  Trog- 
ilen  V.  Winona  &>  St.  P.  R.  Co.,  22  Minn. 
198,  19  Am.  Ry.  Rep.  3S7.— Reviewing 
Carli  V.  Stillwater  &  St.  P.  R.  Co.,  16  Minn. 
260.— Reviewed  in  Rippe  v.  Chicago,  D.& 
M.  R.  Co.,  23  Minn.  18. 

The  fact  that  K.,  the  mortgagee,  had  be- 
come the  absolute  owner  of  such  estate 
pending  sucii  appeal,  in  no  way  affected  the 
question   to   be  litigated    before   the  jury. 


Trogden  v.  Winona  &-   St.   P.  R.   Co.,  22 
Minn.  198,  19  Am.  Ry.  Rep.  387. 

The  award  as  to  K.,  as  mortgagee,  not 
having  been  appealed  from,  was  conclusive 
as  between  K.  and  the  company ;  and 
though  it  was  competent  evidence  as  .to  the 
amount  of  his  damages — proper  for  the  con- 
sideration of  the  jury  in  determining  the 
amount  of  respondents'  damages — yet  it  was 
not  conclusive.  Trogden  v.  Winona  &*  St. 
P.  R.  Co.,  22  Minn.   198,  19  Am.  Ry.  Rep. 

387. 

552.  Aiiiouiit  awarded  by  coiii- 
inissioners   uot   binding  on  jury.— 

On  an  appeal  by  a  railroad  company  from 
the  assessment,  the  jury  are  not  limited  to 
the  amount  fixed  by  the  commissioners,  but 
may  give  higher  damages.  A^ort/t-Eastern 
R.  Co.  V.  Sineath,  8  Rich.  (So.  Car.)  185. 

It  is  error  to  permit  the  notice  of  appeal 
to  be  read  to  the  jury  for  the  purpose  of  in- 
forming them  what  sum  the  commissioners 
awarded.  Whether  such  error  would  of  it- 
self work  a  reversal  of  the  judgment,  not 
determined.  Sec/eld  v.  Clticago,  M.  &»  St. 
P.  R.  Co.,  67  Wis.  96,  29  A^.  W.  Rep.  904. 

553.  Power  to  coiideiiiii,  and 
question  of  title  not  to  be  con- 
sidered.— A  jury  in  condemnation  pro- 
ceedings cannot  consider  questions  of  title. 
Mansfield,  C.  Sf  L.  M.  R.  Co.  v.  Clark.  2 
Mich.  N.  P.  [Supp.]  119. 

Whether  or  not  the  company  is  pos- 
sessed of  lawful  power  to  construct  the  rail- 
road according  to  a  plan  proposed  cannot 
be  considered  by  the  circuit  court  on  the 
trial  of  an  appeal,  nor  can  it  be  submitted 
to  the  jury  to  say  what  plan  ought  to  be 
adopted  by  the  railroad  company.  Packard 
V.  Bergen  Neck  R.  Co.,  54  N./.  L.  553,  25 
Atl.  Kep.  506. 

Where  the  landowner  appears,  and  con- 
sents to  the  selection  of  the  jury,  and  con- 
tests the  case  on  the  merits,  he  will  waive 
all  contest  as  to  the  right  to  condemn. 
Lieberman  v.  Chicago  &*  S.  S.  R.  T.  R.  Co., 
51  Am.  &•  Eng.  R.  Cas.  581.  141  ///.  140,  30 
A'.  E.  Rep.  544.     Miller  v.  Prairie  dii  Cliien 

&'M.R.  Co..  34  ^i^-  533- 

The  questions  of  the  corporate  character 
of  a  company,  and  its  right  to  take  land  by 
condemnation,  can  only  be  raised  before  tiie 
court  or  judge  when  the  application  is 
made  for  the  appointment  of  commission- 
ers, or  in  the  supervisory  court  to  which  the 
proceedings  may  be  removed  by  certiorari, 
or  in  some  other  direct  proceeding  to  the 
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same  end,   authorized    by  law.    Miller  v. 
Prairie  du  C/iien  &*  M.  R.  Co.,  34  Wis.  533. 

554.  Wliotlior  jury  may  consider 
the  iiecessily  lor  the  takiii}?.— On  tlie 
trial  of  a  condemnation  proceeding;  for  right 
of  way,  evidence  that  it  is  not  necessary  to 
t;ike  a  strip  of  land  one  hundred  and  fifty 
feet  wide  througli  the  defendant's  land  is  not 
admissible.  Th:it  is  not  a  question  for  the 
jury  to  pass  upon.  The  only  question  for 
the  jmy  is  the  amount  of  damage  to  be 
assessed.  De  Buol  v.  Freeport  &*  M.  A',  /i*. 
Co.,  Ill  ///.  499.  Brown  v.  Peterson, ip Pa. 
^t-  37.V — Foi.i.oWKD  IN  Boyd  v.  Negley,  40 
Pa.  St.  yiT.—Boyd  v.  Nti^ley,  40  Pa.  St.  yjT. 
—  Following  Ex  parte  Horner  &  R.  Lateral 
R.  Co.,  37  Pa.  St.  333 ;  Brown  v.  Peterson, 
40  Pa.  St.  yj},.— Burns  v.  Milwaukee  <S-«  M, 
K.  Co.,  9  IVis.  450. 

If  the  petitioner  already  has  the  right  of 
way  sought  by  another  route,  that  fact  is 
proper  evidence  to  submit  to  the  viewers  or 
to  the  court  below  on  the  question  of  the 
necessity  of  the  road  ;  but  it  has  nothing  to 
do  with  the  question  of  damages,  and  is  not 
evidence  for  the  appellate  jury.  Boyd  v. 
AV;/,;>',  40  Pa.  St.  377. 

The  question  at  issue  being  the  value  of 
land  proposed  to  be  taken  for  railway  pur- 
poses, it  was  an  error  to  admit  evidence  to 
show  that  there  was  no  other  route  by 
wliich  the  proposed  railroad  could  be  built 
except  across  the  land  in  question.  Union 
I).,  St.  A'.  &•  T.  Co.  V.  Brunswick,  14  Am. 
«S~«  ling.  li.  Cas.  233,  31  Minn.  297,  47  Am. 
Rep.  789,  17  A^.  IV.  Rep.  626. 

On  a  claim  for  damages  for  land  taken 
for  a  railroad  the  claimant  may  prove,  by 
the  testimony  of  the  engineer  who  made 
the  preliminary  surveys  and  plans  for  such 
road,  that  the  same  miglit  have  been  located, 
pursuant  to  the  charter,  in  various  modes 
wiiich  would  not  have  required  the  taking 
of  the  land  of  such  claimant.  Common- 
wealth v.  Boston  &*  M.  R.  Co.,  3  Cush. 
(Mass.)  25. 

Under  Act  No.  388  of  Mich.  Local  Acts 
of  1889,  which  provides  for  condemnation 
proceedings  by  the  commissioners  of  parks 
and  boulevards  of  the  city  of  Detroit,  and 
that  the  jury  impaneled  therein  "  shall  be 
sworn  to  ascertain  and  determine  the  ne- 
cessity of  taking  the  several  parcels  of  land 
sought  to  he  taken  for  the  purpose  set 
forth  in  the  petition,  and,  if  taken,  to  de- 
termine and  award  to  each  person  entitled 
thereto  the  proper  compensation,"  etc.,  the 


question  of  the  necessity  for  taking  the 
property,  including  the  public  necessity  for 
making  the  improvement,  is  as  fully  com- 
mitted to  the  jury  as  is  the  question  of 
compensation.  Com'rs  of  Parks  &>  Bou- 
levards v.  Moesta,  91  Mich.  149,  51  N.  IV. 
Rep.  903. 

The  duty  of  a  jury  to  pass  upon  the 
question  of  the  public  necessity  for  taking 
private  property  does  not  imply  simply  the 
solution  of  the  question  whether  the  prop- 
erty sought  to  be  condemned  will  be  useful 
in  carrying  out  an  alleged  improvement 
previously  determined  upon,  but  also 
whether  the  improvement  itself  is  a  public 
necessity.  Com'rs  of  Parks  &^  Boulevards 
V.  Moesta,  91  Mich.  149,  51  N.   IV.  Rep.  903. 

In  proceedings  to  condemn  a  railroad 
right  of  way  in  a  public  street,  the  respond- 
ents, whose  mill  property  fronted  on  said 
street,  contended  before  the  jury  that  there 
was  no  necessity  for  taking  the  street  for 
such  right  of  way,  as  the  petitioner  could 
lawfully  condemn  a  strip  of  land  belonging 
to  another  railroad  company,  and  used  by 
it  for  yard  purposes,  upon  the  opposite  side 
of  the  street  from  respondents'  property, 
and  introduced  testimony  in  support  of  such 
contention,  and  their  counsel  urged  such 
alleged  right  in  his  argument  before  the 
jury,  held,  that  such  evidence  and  argu- 
ment must  have  aflfected  the  jury  in  deter- 
mining the  amount  of  damages  to  be 
awarded  to  respondents,  which  the  peti- 
tioner claimed  was  excessive,  and  that  the 
jury  should  not  have  permitted  the  testi- 
mony to  be  given,  or  listened  to  arguments 
thereon.  Fort  St.  Union  Depot  Co.  v. 
Backus,  92  .Mich.  33,  52  A^.  IV.  Rep.  790. 

555.  Question  of  route  how  far 
invoivecl.— The  route  to  be  pursued  by 
the  road  is  not  among  the  issues  submitted 
to  the  jury  under  expropriation  proceedings. 
A'f7t/  Orleans  <S~»  P.  R.  Co.  v.  Robertson,  34 
La.  Ann.  865. 

If  a  railroad  is  a  public  necessity,  the 
jury  cannot  refuse  to  find  that  fact  on  the 
ground  thata  more  suitable  location  through 
lands  other  than  those  proposed  to  be  con- 
demned might  have  been  made.  Grand 
Rapids,  L.  &>  D.  R.  Co.  v.  Chescbro,  39  Am. 
&*  Fnc;.  R.  Cas.  159,74  Mich.  466,42  A^.  tV. 
Rep.  6(5. 

In  proceedings  by  a  railway  company 
having  its  terminus  at  St.  Paul,  to  condemn 
a  strip  of  land  in  that  city,  between  the  foot 
of  the  bluff  and  the  Mississippi   river,  the 
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circumstance  that  such  strip  of  land  affords 
the  only  route  by  which  the  com[)aiiy  can 
make  a  connection  with  oilier  railways  ter- 
minatinf;  at  that  city  is  proper  to  be  con- 
sidered by  the  jury  in  their  award  of  coni- 
pcnsalion  to  the  landowner,  lirisbine  v. 
St.  Paul  (S-  S.  C.  K.  Co.,  23  Minn.  114,  17 
^lin.  Ky.  Rtp.  65.— Review KU  in  Greve  v. 
First  Div.  St.  P.  &  P.  R.  Co.,  26  Minn.  66. 

550.  TlH'ory  <>f  a.ssos.siiu'iit— Ijini- 
itiiiK'  amount. —  It  is  proper  to  permit 
the  jury  to  fi.x  the  compensation  to  be 
awardi.(l  the  landowner,  by  comparing  the 
market  v. .hie  of  the  whole  tract  at  the  date 
of  the  commissioners'  award  with  its  mar- 
ket value  at  the  same  date  if  the  condemned 
land  had  then  been  taken  and  the  railroad 
constructed  thereon  in  conformity  to  the 
duly  announced  plan  of  the  condemning 
company,  and  by  awarding  the  difference, 
provided  any  increase  of  value  resulting  to 
the  land  in  common  with  other  lands  is  ex- 
cluded from  their  consideration,  or  it  ap- 
pears clearly  there  has  been  no  such  increase. 
Packard  v.  Bergen  Neck  R.  Co.,  54  N.  J.  L. 
553,  25  Atl.  Rep.  506. 

When  a  condemning  company  has  not 
set  out  in  the  petition  for  the  appointment 
of  commissioners  the  plan  of  construction 
of  its  railroad  over  the  condemned  land, 
it  may,  on  the  trial  before  a  jury,  disclose 
and  announce  such  plan,  and  in  that  case 
the  award  should  be  made  in  view  of  the 
use  of  the  land  in  any  lawful  mode  within 
such  plan,  which  plan  ought,  if  required,  to 
be  made  part  of  the  record;  but  if  it  omits 
or  refuses  to  disclose  its  plan,  then  the 
award  should  be  made  in  view  of  the  use  of 
the  land  in  any  lawful  mode  whatever. 
Packard  v.  Bergen  Neck  R.  Co.,  54  N.  J.  L. 
553,  25  .-///.  Rep.  506. 

Where  the  appraisers  appointed  to  assess 
the  damages  reported  the  amount  thereof  at 
three  hundred  doU.ikS,  to  which  the  owner 
of  the  property  did  not  except,  but  the  rail- 
road company  did,  upon  the  ground  that 
such  assessment  was  e.xcessive,  and  appealed 
to  the  superior  court,  where  the  jury  re- 
turned a  verdict  for  a  greater  sum — held, 
that  judgment  could  not  be  properly  ren- 
dered for  a  greater  amount  than  the  original 
assessment,  as  the  only  issue  on  the  appeal 
was  whether  such  assessment  was  excessive. 
Durhavi  &»  A'.  A'.  Co,  v.  Ihdlock  Church,  44 
Am.  (S-  Eng.  R.  Cas.  151,  104  A'.  Car.  525, 
10  S.  E.  Rep.  761. 

Where  a  company  constructs    its  road 


with  the  owner's  consent  before  taking  con- 
denination  proceedings,  and  at  his  request 
constructs  an  under-crossing  for  his  accom- 
modations, if  the  jury  finds  such  under- 
crossing  at  that  place  a  proper  and  necessary 
crossing,  under  section  2,  subsec.  2,  cli.  i, 
Minn.  Sp.  Laws  1864,  they  must  assess  the 
damages  on  the  theory  that  it  will  be  for- 
ever maintained.  .SV.  J\iul  &-•  S.  C.  R.  Co. 
V.  Murphy,  19  Minn.  500  {Gil.  433). — Fol- 
lowed IN  Sherwood  v.  St.  Paul  Si  C.  R. 
Co.,  21  Minn.  122. 

Although  the  appropriation  of  land  for 
right  of  way  is  complete  when  the  amount 
of  damages  awarded  by  the  commissioners 
is  paid  into  court  and  possession  is  taken, 
and  the  statute  declares  that  any  subse- 
quent proceedings  shall  only  afTect  the 
amount  of  compensation  to  be  allowed,  ihe 
condemning  company  may,  upon  a  subse- 
quent trial  before  a  jury,  and  an  appeal 
from  the  award,  announce  and  make  a  mat- 
ter of  record,  if  not  done  in  its  petition, 
that  it  intends  to  construct  its  road  so  as  to 
reserve  to  the  landowner  certain  crossings, 
so  as  to  limit  the  amount  of  damages  to  be 
assessed.  St.  Louis,  K.  Sf  N.  11'.  R.  Co.  v. 
Clark,  57  Am.S^  Eng.  R.  Cas.  542,  121  Mo. 
169,  25  .S".  IV.  Rep.  192. 

55*7.  Pt'riod  over  wliicli  inquiry 
may  extend. — The  jury,  in  making  the 
second  appraisement  of  the  value  of  the 
property,  are  confined  in  their  inquiry  to  the 
value  of  the  same  at  the  time  of  the  filing 
of  the  petition  and  the  appraisement  made 
by  the  commissioners  in  the  first  instance, 
and  are  not  authorized  to  take  into  con- 
sideration any  change  in  the  condition  of 
the  property  or  any  other  matter  relating 
thereto  occurring  subsequently  thereto. 
Missouri  Pac.  R.  Co.  v.  Wernwag,  35  Mo. 
App.  449. — Approving  Mississippi  River 
Bridge  Co.  v.  Ring,  58  Mo.  491. 

There  is  no  inflexible  rule  which  limits 
the  period  over  which  inquiry  may  be  ex- 
tended as  to  the  market  value  of  the  lands 
taken.  How  long  anterior  or  subsequent 
to  the  first  appraisement  the  investigation 
may  be  carried  must  be  left,  in  a  great 
measure,  to  the  sound  discretion  of  the 
court.  Montclair  R.  Co.  v.  Benson,  36  N.J. 
/..  557,  12  Am.  Ry.  Rep.  467. 

55K.  8iilniii.ssion  of  similar  issiie.s 
to^^anie jury. — Where  several  tracts  of 
land  belonging  to  different  persons  are  in- 
cluded in  the  same  petition,  the  statute 
provides  that  the  compensation  for  each 
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shall  be  assessed  separately,  by  the  same  or 
diflerent  juries,  as  the  court  or  judge  may 
direct  ;  and  the  same  principle  may  be  ex- 
tended to  cases  wliere  different  persons 
have  several  and  distinct  interests  in  tiie 
same  tract.  Bowinan  v.  Venice  &•  C.  A*.  Co., 
14  Am.  dr'  Eiig.  R.  Ctis.  338,  102  ///.  459. 

Under  the  Hi.  statute,  tiie  compensation 
may  be  assessed  by  tiie  same  or  dilTerent 
juries,  as  to  two  or  more  separate  tracts  of 
land  desciibed  in  the  same  petition,  al- 
tiiough  bclonsins;  to  different  owners.  Tiiis 
is  a  niatter  within  the  discretion  of  the 
trial  court,  and  unless  such  discretion  is 
slujwn  to  have  been  al)used,  it  will  not  be 
interfered  with.  Concoriita  Cemetery  Assoc. 
V.  Minnesota  &*  N.  IV.  R.  Co.,  30  Am.  iS- 
Ehj,''-  -/i'-  <-'"•  363.  '21  ///.  199,  12  X.  E.  Rep. 
536.  10  West.  Rep.  573. 

Under  Mass.  Rev.  St.  ch.  24,  §  15,  and 
ch.  39,  ?  57,  which  direct  that  when  two  or 
more  persons  apply  at  the  same  time  to 
the  county  commissioners  for  a  jury  to  as- 
sess damages  caused  by  the  laying  out  of  a 
highway  or  railroad,  "the  said  commis- 
sioners shall  cause  all  such  applications  to 
be  considered  and  determined  by  the  same 
jury,"  the  most  proper  course  for  the  com- 
missioners is  to  issue  a  single  warrant  to 
an  officer,  reciting  all  the  cases  that  are  to 
be  heard  by  the  jury.  If  separate  warrants 
for  each  case  be  issued  by  the  commission- 
ers, yet  if  tiie  officer  summon  a  single  jury, 
who  hear  and  determine  each  case,  their 
verdicts  will  not  be  set  aside  merely  because 
several  warrants  were  irregularly  issued. 
Wyinan  v.  Le.xington  &^  IV.  C.  R.  Co.,  13 
A/etc.  (Mass.)  316. 

Under  the  Ohio  \ct,  April  30,  1852,  pro- 
ceedings may  be  instituted  jointly  against 
;ill  the  owners  of  property  living  in  one 
county  which  is  sought  to  be  appropriated 
by  a  company;  but  after  the  return  of  the 
juiy  fiom  the  view,  each  owner  of  distinct 
property  is  entitled  to  a  sep;irate  trial. 
ii'/esy  V.  Cincinnati,  IV.  &*  Z.  R.  Co.,  4  0/iio 
St.  3.J8. 

Wiiere  there  are  two  or  more  conflicting 
claims  to  the  same  parcel,  and  more  than 
one  demands  a  trial  by  jury,  such  trials 
must  be  at  one  and  the  same  time  before 
the  jury.  Cli'irleston  iS~*  .-*>'.  Brittge  Co.  v. 
Comstock,  36  W.  Va.  263,   15  S.  E.  Re/>.  6c). 

55J).  What  ovidoiico  is  ndiiiissible 
and    siiflieicnt,    {jciicrally.*  — A  jury 

*  See  also  ante,  3G2  <•/  se(/.;  poft,  HQH  et  seq. 


cannot  perform  the  functions  of  appraisers ; 
and  when  there  is  an  absolute  want  of  evi- 
dence of  actual  damage  the  jurors  cannot 
substitute  their  opinions  of  the  amount  or 
value  of  the  damages  sustained  by  a  liti- 
gant, upon  proof  only  of  the  existence  of 
the  causes  or  elements  of  damage.  Deinu'r 
&^  R.  G.  R.  Co.  v.  Costes,  i  Colo.  App.  336, 
28  Pac.  Rep.  1 1 29. 

Whether  the  company  would  be  bound  by 
the  stipulation  to  locate  a  |)r()poscd  depot 
at  a  place  indicated  is  not  a  question  affect- 
ing the  a(Imissil)ility  of  a  stipulation  to  do 
so.  The  jury  could  judge  from  all  evidence 
whether  it  would  be  located  at  that  or  a 
more  remote  point,  and  determine  its  ef- 
fect upon  tlie  value  of  the  land  accordingly. 
Hayes  v.  Ottawa,  O.  &^  F.  R.  V.  R.  Ca..  -4 

///.  373- 

On  the  assessment  of  damages  to  town 
lots,  caused  by  the  location  of  a  side  track 
on  the  street  fronting  them  and  within  a 
few  feet  of  such  lots,  the  petition  stated 
that  such  track  was  to  be  constructed  and 
maintained  according  to  the  terms  and  con- 
ditions of  certain  ordinances  of  the  town. 
Ne/ii,  that  the  ordinances  were  properly 
admissible  in  evidence  on  behalf  of  the  pe- 
titioner. Mix  V.  Lafayette,  B.  <S-  M.  R.  Co., 
67  ///.  319. 

Where  a  landowner  institutes  condemna- 
tion jiroceedings,  and  the  company,  on  ap- 
peal, alleges  in  its  answer  that  the  plaintiff 
made  and  delivered  a  deed  of  the  right  of 
way  conveying  the  same  to  the  company,  a 
deed  duly  signed,  acknowledged,  and  re- 
corded, which  purports  to  grant  the  right 
of  way,  is  admissible  in  evidence,  though 
neither  it  nor  a  copy  is  attached  to  the 
answer.  Held,  to  be  correct.  Taylor  v. 
Cedar  Rapids  &>  St.  P.  R.  Co.,  25  loiva  371. 

On  an  appeal  in  Kansas  by  a  landowner 
from  the  decision  of  the  county  commis- 
sioners, the  report  of  the  commissioners  in 
the  condemnation  proceedings,  and  the  ac- 
companying map,  are  proper  and  legal  evi- 
dence for  the  appellant,  to  show  what  land 
was  condemned.  Missouri  River,  Ft.  S.  &• 
G.  R.  Co.  v.  Owen,  8  Ran.  409,  5  Am.  Ry. 
Rep.  119.  St.  Joseph  &>  D.  C.  R.  Co.  v. 
Orr,  8  Art;/.  419,  5  Am.  Ry.  Rep.  127. — Fol- 
lowed IN  Ellsworth,  M.,  N.  k  S.  E.  R, 
Co.  f .  Maxwell,  39  Kan.  651,  18  Pac.  Rep. 
819. 

It  is  not  error  to  show  the  location,  use, 
and  effects  of  a  ditch,  constructed  by  the 
railroad  company  partlyon  the  rigiit  of  way 
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and  partly  on  land  not  appropriated,  when 
tlic  jury,  by  the  instructions  of  the  court, 
are  confined  to  the  consideration  of  only 
such  dainajjes  as  are  occasioned  by  that 
part  of  the  ditch  that  is  located  on  the 
right  of  way.  ChicofiO,  K.  &•  W.  iV.  Co.  v. 
Cosper,  42  Kiin.  561,  21  Pac.  Kep.  634. 

Where  a  landowner  denies  that  he  gave 
permission  for  the  construction  and  opera- 
tion of  a  tramway  across  his  lands,  a  judg- 
ment against  his  claim  is  sustained  where 
the  agent  of  the  company  testifies  that  he 
obtained  such  ])ermission  upon  an  agree- 
ment to  pay  a  reasonable  price  therefor, 
which  was  corroborated  by  two  other  wit- 
nesses. Bravwiell  v.  Eastern  Ky.  R.  Co., 
{hy.)  22  S.   IV.  Kep.  646. 

Where  the  issue  is  wluther  lands  are 
naturally  wet,  it  is  compeient  for  the  com- 
plainants to  show  that  the  obstruction  of  a 
free  passage  of  the  water  from  the  lands 
is  caused  by  the  temporary  filling  up  of  a 
brook  with  rocks.  Tl-on.  on  v.  Sehasiicook 
6-  M.  R.  Co..  36  Am.  &^  Eng.  R.  Cas.  662, 
81  ]\Ie.  40,  16  Ail.  Rep.  332. 

A  duly  attested  copy  of  the  report  and 
estimate  of  county  commissioners,  on  an 
application  for  damages  occasioned  by  tak- 
ing the  petitioner's  land,  estimating  the  pe- 
titioner's damages,  and  also  directing  the 
respondents  to  make  and  maintain  a  way 
therein  described  for  the  benefit  of  the  pe- 
titioner, is  admissible  in  evidence  for  the 
respondents,  on  a  hearing  before  a  sheriffs 
jury,  to  estimate  the  petitioner's  damages. 
White  V.  Boston  6-  /'.  R.  Corp.,  6  Cush. 
(jUitss.)  420.  Cluipin  V.  Boston  6^  P.  R, 
Corp.,  6  Cush.  (A/uss.)  422. 

An  inquest  of  damages  for  lands  con- 
demned for  railway  uses  may  be  conducted 
by  a  jury  without  legal  assistance,  and 
liberal  practice  in  the  admission  or  rejec- 
tion of  testimony  is  allowable;  and  the 
conclusions  of  the  jury  thereon  will  not 
be  disturbed,  except  for  rulings  that  were 
manifestly  inaccurate  and  did  substantial 
injustice.  Michigan  Air  Line  R.  Co.  v. 
liivues,  44  Mich.  222,  6  N.  W.  Rep.  651. 

Where  a  company  institutes  condemna- 
tion proceedings,  and  has  filed  in  the  proper 
court  a  written  statement  specifically  de- 
scribing the  property  sought  to  be  taken, 
no  further  written  or  record  evidence  of 
the  line  of  the  road  is  necessary  to  enable 
the  jury  to  assess  the  damages.  Po7vers  v. 
Haselton  &'  L.  R.  Co.,  33  Ohio  St.  429. 

By  purchase  at  sheriff's  sale  the  purchaser 


acquires  an  inchoate  title  to  the  lands,  and 
the  sheriff's  deed,  subsequently  executed 
and  acknowledged,  relates  back  and  takes 
effect  as  of  the  date  of  the  sale.  Hence,  in 
the  trial  of  a  petition  for  damages,  the 
sheriff's  deed  is  admissible,  although  it  was 
not  delivered  and  acknowledged  until  short- 
ly before  the  filing  of  the  petition.  Penn- 
sylvania S.  V.  R.  Co.  V.  Cleary,  39  Am.  &> 
Eng.  R.  Cas.  132,  125  Pa.  St.  442,  17  Ail. 
Rep.  468. 

It  was  drawn  from  a  witness  for  plaintiffs, 
on  cross-examination,  that  a  portion  of  the 
land  was  under  lease  to  a  tenant ;  it  then 
became  competent  for  plaintiffs  to  explain 
by  another  witness  in  chief  that  the  land 
leased  was  not  touched  by  the  railroad. 
Reading  &*  P.  R.  Co.  v.  Balihaser,  ij6  Pa. 
St.  I.  17  Ail.  Rep.  518. 

500.  What  evidence  is  iiindiiils.si- 
ble.— (i)  General  rules. — A  jury  impaneled 
to  ascertain  the  value  of  real  estate  about  to 
be  taken  should  confine  their  investigations 
to  that  question  ;  and  if  they  hear  evidence 
on  other  qnestions,andadjudg'- that  the  real 
estate  is  necessary  for  the  purposes  of  the 
company,  such  action  is  extrajudicial,  and 
such  finding  is  not  responsive  to  the  writ 
and  is  entitled  to  no  consideration  by  the 
court.  Reed  v.  Louisville  Bridge  Co.,  8 
Bush  (Ay.)  69. 

The  award  of  the  county  commissioners, 
assessing  damages  for  land  taken,  is  inad- 
missible on  the  hearing  before  the  sheriff's 
jury  to  prove  the  amount  of  land  taken. 
Bro7vn  v.  Prcr.'idence,  W.  &^  B.  R.  Co.,  5 
Gray  (Mass.)  35. 

Or  to  show  the  amount  of  such  award. 
Sherman  v.  St.  Paul,  M.  &^  M .  R.  Co.,  10 
Am.  (S-*  Eng.  R.  Cas.  193,  jp  Minn.  227,  15 
A'.   \V.  Rep.  239. 

But  where  one  of  the  commissioners  who 
joined  in  the  award  is  a  witness  on  such 
trial,  it  may  be  proper  to  call  his  attention 
to  the  amount  of  the  award  for  the  purpose 
of  affecting  the  weight  of  his  testimony. 
Munhwita  v.  Chicago,  M.  &>  St.  P.  R.  Co., 
22  Am.  &>  Eng.  R.  Cas.  151,  64  M'^is.  403, 
25  A^.  JV.  Rep.' 4^8. 

A  release  executed  to  one  who  owned 
only  a  part  of  the  land  which  is  the  subject 
of  the  petition  is  inadmissible  .ngainst  the 
petitioners  who  do  not  claim  under  sucii 
release.  Gushing  v.  Nantasket  Beach  R. 
Co.,  27  Am.  &•  Eng.  R.  Cas.  392,  143  Mass. 
77,  9  A'.  E.  Rep.  22. 

Testimony  that  other  persons  than  the 


EMINENT   DOMAIN,  5«1. 


respondents  had  donated  the  rijjht  of  way 
is  inadmissible.  Bay  City  Beit-Line  R.  Co, 
V.  Hitchcock,  90  Mich.  533,  51  A'.  W^.  Rep. 
S08.. 

The  plaintiff  should  not  be  permitted  to 
go  into  a  general  exhibit  of  the  defendant's 
corporate  transactions  and  rates  of  charge 
to  show  tiiat  the  defendant  was  claiming 
tlie  land  solely  for  the  purpose  of  monopijly 
or  to  prevent  competition.  Oregon  Cascade 
K.  Co.  V.  Baily,  3  Orcg.  164,  7  Am.  Ry.  Rep. 
416. 

Evidence  that  the  owner  had  declined  to 
sell  or  lease  the  lands  in  question,  and  as  to 
the  reasons  why  he  had  done  so,  is  inad- 
missible. Pennsylvania  S.  V.  R.  Co.  v. 
Cleary,  39  Am.  &^  Kng.  R.  Cas.  132,  125  Pa. 
St.  442,  17  .-///.  Rep.  468. 

The  testimony  of  a  witness  as  to  what  he 
had  testified  the  day  before  in  a  probate 
proceeding  concerning  the  value  of  land 
adjoining  that  of  the  defendant  in  the  con- 
demnation proceedings  is  immaterial.  Seat- 
tle <S-  A/.  R.  Co.  V.  Gilchrist,  4  Wash.  509, 
30  rac.  Rep.  738. 

(2)  Illustrations.— The  court  permitted  to 
go  to  the  jury  evidence  of  the  violent  entry 
into  the  premises  by  the  agents  and  ser- 
vants of  the  company,  which  was  detailed 
at  great  length,  g  wig  to  show  a  wilful  tres- 
pass. Held,  that  such  evidence  was  im- 
properly admitted,  and  that  the  error  was 
not  cured  by  instructing  the  jury  to  disre- 
gard it.  Lafayette,  B.  &>  M.  R.  Co.  v. 
W'inslow,  66  ///.  2 1 9. 

A  railway  company,  after  having  made  a 
change  in  the  construction  of  its  road, 
sought  a  further  condemnation  against  a 
purchaser  from  the  prior  owner,  who  was 
not  entitled  to  compensation  for  the  origi- 
nal taking  of  land  for  right  of  way.  The 
then  owner  claimed  damages  to  adjoining 
lands  on  account  of  the  change  of  the  plan 
of  the  road,  to  avoid  which  claim  the  peti- 
tioner, on  the  trial,  offered  to  prove  that 
the  change  from  an  embankment  to  a  trestle 
bridge,  made  nearly  three  years  before,  was 
but  temporary,  until  such  time  as  it  could 
be  ascertained,  from  the  action  of  the  water 
of  a  stream  and  its  effect,  what  change 
should  be  made — whether  back  to  the  origi- 
nal plan  or  not — which  the  court  refused  to 
admit.  Held,  that  the  proposed  evidence 
was  properly  refused.  Wabash,  St.  L.  «S-» 
P.  R.  Co.  V.  McDougall,  36  Am.  6-  Etig.  R. 
Cas.  597,  126  ///.  ni.  18  A'.  E.  Rep.  291,  i 
/-.  A'.  A.  207. 


In  such  case,  the  company  having  built  a 
trestle  bridge  in  the  place  where  origi  uilly 
it  had  an  embankment,  which  had  been 
washed  out,  and  maintained  the  bridge  for 
nearly  three  years,  and  having  filed  its  peti- 
tion for  a  second  condemnation,  making 
therein  no  averment  of  any  pioposud 
change  by  restoring  the  embankment,  it 
was  not  competent  for  the  petitioner  to 
prove,  on  the  trial,  that  the  company  did 
not  intend  the  opening  in  the  embankment 
to  remain  permanently.  The  company 
should  have  amended  its  petition  by  show- 
ing that  it  proposed  to  reaiiopt  the  original 
plan  of  construction,  by  plans  to  be  incor- 
porated into  the  record,  when  the  evidence 
might  have  been  pertinent.  Wafiash,  Si. 
L.  6r*  P.  R.  Co.  v.  McDougall,  36  Apn.  &• 
Eng.  R.  Cas.  597,  126  ///.  iii,  18  N.E.  Rep. 
291,  I  L.  R.  A.  207. 

It  was  attempted  to  introduce  in  evi- 
dence a  primed  document  of  the  United 
States  senate,  containing  a  report  of  one  of 
the  corps  of  United  States  engineers  who 
made  the  survey  of  the  railroad,  for  tlie 
purpose  of  showing  that  the  building  of  the 
road  was  a  benefit  to  the  land  of  the  peti- 
tioners, which  should  be  taken  into  con- 
sideration in  estimating  the  damages.  Held, 
that  such  document  is  inadmissible,  dish- 
ing V.  Nantasket  Beach  R.  Co.,  27  Am.  &• 
Eng.  R.  Cas.  392,  143  Mass.  77,  9  A'.  E.  Rep. 
22. 

Where  a  railroad  charter  provided  that 
an  application  for  a  jury  trial,  by  one  dis- 
satisfied with  the  commissioners'  award  of 
land  damages,  should  be  heard  under  the 
direction  of  the  court  "  in  the  same  manner 
that  appeals  are  heard " — held,  that  the 
award  was  not  admissible  evidence  to  the 
jury  at  the  trial  of  such  application.  Ennis 
V.  Wood  River  Branch  R.  Co.,  12  R.  /.  73. 

5G1.  Kvideiice  of  title  or  to  <ll.s- 
prove  title* — Possession  of  land  is  prima 
/(r<r/i?  evidence  of  title  thereto;  and  an  ex- 
clusive possession  and  occupancy  for  ten 
years,  under  a  claim  of  absolute  title,  and 
where  there  is  no  adverse  showing,  is  suffi- 
cient evidence  for  a  jury  to  infer  a  title  in 
fee  simple  in  the  occupant,  on  an  appeal 
from  the  appraisement  and  assessment  of 
county  commissioners,  of  land  taken  for  a 
railroad.  Missouri  River,  Ft.  S.  &•  G.  R. 
Co.  v.  Owen,  8  Kan.  409,  5  yUn.  Ry.  Rep. 
119.— Doubting  Robbins  v.  Milwaukee  & 

*  See  also  ante,  360,  370. 
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H.  R.  Co.,  6  Wis.  636.— Quoted  in  Chi- 
cago, K.  &  N.  K.  Co.  V.  Cooic,  43  Kan.  83, 
22  Pac.  Hep.  9S8. 

Where  a  railroad  company  institutes 
proceedings  and  condemns  a  right  of  way 
across  real  estate,  it  cannot,  on  appeal  to 
the  district  court,  disprove  the  title  of  the 
person  t(j  whom  the  damages  were  awarded 
without  pleading  his  want  of  title.  The 
word  "  owner,"  as  used  in  the  statute,  ap- 
plies to  any  person  having  an  interest  in 
the  estate.  Ciaran/  v.  Omaha,  X.  Sr^  />'.  //. 
A'.  Co.,  20  Am.  iS^  l^i't;-  A'.  Cas.  423,  14 
Xeb.  270,  15  X.  IV.  Rip.  231.— Rl'.ViKWiNG 
Republican  V^alley  R.  Co.  v.  Hayes,  13 
N'eh.  489.  —  Repuhlican  Valley  K.  Co.  v. 
Hayes,  10  Am.  <&>•  Eng.  R.  Cas.  217,  13 
Xel>.  4S9,  14  iV.  IV.  Rip.  521. — Rkvikwed 
IN  Gerrard  7'.  Omaha,  N.  <!!:  13.  H.  R.  Co., 
20  Am.  &  Eng.  R.  Cas.  423,  14  Neb.  270. — 
Diitrkhs  v.  Lincoln  &-  N.  IV.  R.  Co.,  10 
Am.  &•  Eng.  R.  Cas.  119,  14  Neb.  355,  15 
X.  IV.  Rep.  728. 

Where  damages  are  claimed  for  injury  to 
the  portion  of  the  hind  not  actually  taken, 
actual  possession  of  that  portion  is  prima 
facie  evidence  of  title  in  fee,  as  against  the 
ciMiipany.  St.  Paid  Sr*  S.  C.  R.  Co.  v. 
Matthetvs,  16  Minn.  341  {Gil.  303). 

Where,  in  a  suit  against  D.  and  others  for 
the  condemnation  of  the  right  of  way  across 
two  tracts  of  land,  there  was  judgment  for 
D.  alone  for  the  entire  damages,  it  was 
error  to  exclude  from  the  evidence  a  cer- 
tified copy  of  a  judgment  of  the  district 
court  in  a  suit  between  D.  and  such  other 
defendants  relating  to  the  title  of  one  of 
the  tracts,  and  which  would  have  shown 
tiiat  D.  had  no  title  to  that  tract,  especially 
as  lhercc(jr(l  in  the  condemnation  suit  did 
not  athrmatively  show  legal  service  therein 
on  such  other  defendants  (who  did  not  ap- 
pear and  answer)  sufTicient  to  preclude 
them  from  afterwards  asserting  claim  for 
damages  to  the  land.  (Stephens,  J.,  dis- 
senting.) Dallas,  P.  &>  S.  E.  R.  Co.  v.  Day, 
3  Tex.  Civ.  App.  353,  22  .S-.  IV.  Rep.  53S. 
—Applying  Pacific  Exp.  Co.  v.  Dunn,  81 
Tex.  85. 

A  railroad  company  had  deeds  purport- 
ing to  convey  to  it  two  blocks  on  the  side 
of  the  street  upon  which  its  track  was  laid, 
and  iiad  been  in  actual  adverse  possession 
under  said  deeds  for  more  than  ten  years. 
In  condemnation  proceedings  instituted  by 
lot  owners  on  the  opposite  side  of  the 
street  the  petitioners  made  affidavit  that  in 


their  opinion  the  grantors  in  said  deeds 
never  owned  said  blocks,  anfi  that  the  deeds 
were  obtained  by  the  comjiany  fraudulently 
for  the  purpose  of  acquiring  color  of  title. 
Held,  that  such  alfidavits  proved  nothing 
against  the  company's  title.  Sinnott  v.  Clii- 
cat;o  &•  X.  IV.  R.  Co.,  81  J{'is.  95,  50  A^  ., '. 
Rep.  1097. 

502.  Uiinloii  of  proof  ns  totUlr.'^ 
—Where  a  party  who  is  not  named  in  a 
condemnation  award  or  in  any  o(  the  pro- 
ceedings appeals  from  the  assessment  and 
files  a  petition  on  the  appeal,  claiming  that 
he  is  the  owner  of  the  strip  of  land  appro- 
priated, and  his  ownership  is  denied  by  the 
company,  the  burden  is  on  such  appellant 
to  prove  title,  or  exclusive  possession  for 
the  period  covered  by  the  statute  of  limita- 
tions. Chicago,  K.  &^  X.  R.  Co.  v.  Cook,  43 
Kan.  83,  22  Pac.  Rep.  988.— Quoting  Mis- 
souri River,  Ft.  S.  &  G.  R.  Co.  d.  Owen,  8 
Kan.  \o().—Diedrich  v.  Xorthweslern  Ihu'on 
R.  Co.,  42  Wis.  248,  le,  Am.  Ry.  Rep.  9.— 
Following  Austin  v.  Rutland  R.  Co.,  45 
Vt.  z\^.~  Walton  v.  Green  Bay,  IV.  &^  St. 
P.R.  Co.,  70  ffV.f.  414,  36  X.  W.  Rep.  10. 
— DiSTiNGULSHEi)  IN  Taylor  v.  Chicago,  M. 
&St.  P.  R.  Co.,8i  Wis.  82. 

In  a  proceeding  to  ascertain  the  value  of 
betterments  under  the  statute  (N.  Car. 
Code,  !?§  473-480),  the  burden  is  upon  the 
petitioner  to  show,  not  only  that  he  be- 
lieved, but  that  he  had  good  reason  to  be- 
lieve, liis  title  to  the  premises  was  good  (at 
least  until  he  made  out  a  prima  facie  case, 
when  the  burden  shifted),  and  of  the  rea- 
sonableness of  this  belief  the  jury  must  be 
the  judge ;  and,  //  seems,  the  petitioner  is 
competent  to  testify  to  his  belief  in  the 
validity  of  his  title.  Carolina  C.  R.  Co.  v. 
McCashill,  98  A'.  Car.  526,  4  6'.  E.  Rep.  468. 

When  a  railroad  company  institutes  pro- 
ceedings against  one  as  the  owner  of  land 
who  is  in  possession  thereof,  such  recog- 
nized owner  will  not  be  required  to  prove 
his  title  to  the  land  at  the  time  of  the  trial. 
Selma,  R.  &^  D.  R.  Co.  v.  Camp,  45  Ga.  180, 
3  Am.  Ry.  Rep.  53.  Peoria  &^  R.  I.  R.  Co. 
v.  liryant.  57  ///.  473,  10  Am.  Ry.  Rep.  464. 
Cummins  v.  Des  Moines  &'  St.  L.  R.  Co.,  17 
Am.  cs'  Eng.  R.  Cas.  86,  63  loiva  397,  19 
A'.  W.  Rep.  268.  Knauft  v.  St.  Paul,  S.&' 
T.  F.  R.  Co.,  22  Minn.  173,  19  Am.  Ry.  Rep. 
307.  — Foi,LOWiN(;  St.  Paul  &  S.  C.  R.  Co. 
V.  Matthews,  16  Minn.  341.— Reviewed  in 

*  See  also  ante,  300. 
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Brisbinc  v.  jt.  Paul  &  S.  C.  R.  Co.,  23 
Minn.  1 14. 

50.'t.  AdiiiisKioiiM  niid  declarations 
and  their  cllV'ct.*— An  admission  byilie 
C()r|)()ration  tliat  it  lius  tatceii  and  iiolds 
possession  of  the  land  under  the  award  and 
tlic  payment  thereof  is  a  waiver  of  all  er- 
rors in  tlie  proceedinj^  up  to  that  point, 
S/titt'  ex  rt'l.  V.  I.uhke,  15  Mo.  A  pp.  152  ;  aj- 
JhiHiiloii  anot Iter  point  in  85  Mo.  338. 

Kvidence  of  a  dechiraii(jn  of  tiie  general 
manager  of  the  corporation  as  to  tlie  pur- 
pose to  wliich  tiu-  land  was  to  be  put  is  in- 
competent. Willinj^ton  V.  Jioslon  iS->  M.  A'. 
Co.,  158  Mass.  1 85,  33  A'.  K.  /up.  393. 

Tile  [)lans  and  estimates  of  tiie  railroad 
company  are  admissible  in  evidence  in 
condemnation  proceedings  for  the  purpose 
of  showing  how  the  land  will  be  alTected, 
and  the  amount  of  damages;  but  llie  com- 
pany is  not  bound  by  the  verbal  repre- 
sentations and  promises  of  its  engineers 
and  others  in  its  employ,  but  iliey  may  be 
examined  for  the  purpose  of  explaining  the 
plans  and  estimates.  Jacksonville  <S~»  S.  R. 
Co.  V.  Kidder,  21  ///.  131. 

5(>+.  View  of  premises  by  jury, 
freiierally.t— The  right  of  either  party  to 
have  the  jury  go  upon  and  examine  the 
premises  may  be  exercised  at  any  stage  of 
tlic  case  before  the  court  gives  its  instruc- 
tions, and  it  is  error  to  deny  the  exercise  of 
such  right.  Kankakee  Sf^  S.  K.  Co.  v. 
Slraiit,  10  .'/;//.  &^  l'-»i^-  /''•  <^''f-  440,  102  ///. 
660.-F()l.l.()WiNfi  Galena  &  S.  VV.  R.  Co. 
%>.  Haslam,  Ti  111.  494. 

Where  on  a  trial  an  inspection  of  the 
premises  in  question  is  proper  but  imprac- 
ticable or  impossible,  a  photogra[)liic  view 
thereof  is  admissible.  Omaha  Southern  K. 
Co.  V.  Beeson,  36  Neb.  361,  54  A'.  \\\  Kep.  557. 

The  charter  of  the  Nashville  &  Chatta- 
nooga R.  Co.  does  not  authorize,  on  the 
appeal  of  either  party  from  the  report  of 
the  five  commissioners,  another  valuation 
to  be  mad.e  on  a  view  of  the  premises  by  a 
jury  of  twelve  persons.  The  jury  can  only 
make  the  valuation  on  [jroof  heard  by  them 
under  the  direction  of  the  court,  as  in  other 


*.\(hnissions  of  owner  as  to  value  of  land 
taken,  see  notes,  30  Am.  &   li.NO.   R.  Cas.  355  ; 

20  /(/.    I IJO. 

+  Jury's  view  of  premises  to  be  condemned, 
see  notes,  20  Am.  &  En<!.  R.  Cas.  399  ;  27  /./. 
431  ;  30  A/.  331  ;   12  L.  R.  A.  On. 

IVrsoiuil  inspi'ctlons  by  jury,  see  note,  lo  Am. 
&  E.NT..  R.  Cas.  7(}I.     Sec  also  ante,  51  J. 
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cases.  Hord  v.  Xashville  &-  C.  R.  Co.,  2 
Swan  ( 'renii.)  .^(jy. 

505.  Power  of  court  to  order 
view. — Tiie  jury  must  assess  the  damages 
as  of  the  same  d.ite  as  the  commissioners; 
but  if  the  road  has  already  lieen  built  the 
jury  may  view  the  premises  for  the  purpose 
of  forming  their  opinion  as  to  the  proper 
assessment  of  damages  to  be  made.  Dear- 
born v.  Boston,  C.  &^  M.  R.  Co.,  24  X.  II.  179. 
—  Foi.i.owKi)  i\  Hopkins  7'.  Atlantic  &  St. 
L.  R.  Co.,  36  N.  11.  9. 

Where  the  juiy  are  permitted  by  the 
court  to  view  the  premises  the  verdict  will 
not  be  set  aside,  unless  it  is  clear  that  the 
jury  erred.  Omaha  &»  R.  V.  R.  Co.  v. 
Walker,  20  Am.  &i^  ^'-"g-  R-  Cas.  396,  17 
A'eb.  432,  23  A',  ir.  yi'</.'348. 

Under  Pa.  Act,  April  9, 1856  (P.  L.  p.  2S9), 
the  court  to  which  an  appeal  is  taken  from 
the  report  of  viewers  has  power  to  make  an 
order  for  the  viewing  of  the  premises  by  the 
jury  after  they  are  impaneled  and  sworn. 
Traiit  V.  A\w  York,  C.  6-  Si.  L.  R.  Co., 
(Pa.)  1 5  All.  Rep.  67S. 

The  parties  have  a  right  to  have  the 
premises  viewed  by  the  jury  as  well  as  by 
the  commissioners  for  the  ascertainment 
of  facts  before  rendering  their  verdict. 
Charleston  &^  S.  Jiridge  Co.  v.  Comstock,  36 
W.  Va.  263,  15  .v.  E.  Rep.  69. 

Where  a  company,  seeking  to  condemn 
land  for  right  of  way,  procured  the  venue 
of  the  cause  to  be  changed  to  another 
county — held,  that  by  taking  the  change 
from  the  oidy  court  upt  !!  whom  the  power 
was  conferred  under  the  111.  act  of  1872,  to 
order  a  personal  view  by  the  jury,  the  com- 
pany debarred  itself  of  that  right,  and  could 
not  be  heard  to  complain.  Rockford,  R.  I. 
6-  St.  L.  R.  Co.  V.  Coppinger,  66  ///. 
510. 

500.  Kxercise  of  the  power  dis- 
cr«>tioiiary. — The  propriety  of  sending 
the  jury  to  view  real  estate  in  controversy 
ill  condemnation  proceedings  rests  in  the 
sound  discretion  of  the  trial  court,  and  its 
action  refusing  so  to  do  will  not  be  dis- 
turbed where  no  abuse  of  such  discretion 
appears.  King  v.  lo'iva  Midland  R.  Co.,  34 
Io7va  458,  4  Ant.  Ry.  Rep.  199.  Clayton  v. 
Chicago,  I.  &•  />.  R.  Co.,  67  /o7t>a  238,  25  .^V. 
jr.  Rep.  ISO.  Conghlen  V.  Chicago,/.  &*  K. 
R.  Co.,  30  Am.  &^  JHf'.ir-  J^-  Cas.  330,  36  /\an. 
422,  13  I'ac.  /\ep.  813.  Sn(m'  v.  Boston  &^  M. 
A'.  Co.,  65  A/e.  230,  10  Af/i.  Ry.  Rep.  27.  />'el- 
lingliam  Bay  &>  B.  C.  R.  Co.  v.  Strand,  5 1 
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yliii.  L^  /■.'//^'.  /\.  Ciis.CoS,  4  Was/i.  311,  30 
J'tii.  Ju-/>.  144. 

'X\\v  111.  statute  ninkcs  it  the  duty  of  tlie 
Cdiiri  to  pirmit  tlic  jury  to  ^o  upon  the 
ImiuI  ill  person  ;  Inil  at  what  time  in  tlie 
pn)},'rcss  ol  the  trial  they  siiall  ^o  is  in  tiie 
!-(iiiii(l  fllscrclion  of  the  court.  Galena  &*  S, 
//'.  A'.  Co.  V.  llaslaiii,  y },  III.  494.  --  Foi,- 
1  'i\\  i.K  I.N  KaiiUakce  tS:  S.  K.  Co.  V.  Straut, 
10  .\iii.  \'  I'Jii};.  i\.  Cas.  440,  102  111.  666. 

ri<i7.  I'lirpoHO  aiHl  «»lijc>rt  of  the 
\  irw.  The  jury  have  the  ri;;lii  to  view 
the  premises  in  order  to  diaw  their  own 
conehisions  from  such  ohscrvation,  as  well 
as  from  the  testimony  olTered  in  the  case. 
M (I ell, 11  \.  Illinois  <S-  St.  /,.  A'.  <5-  C.  Co.,  85 
///.  566. 

The  jury  in  condemnation  proceedings, 
as  ill  all  cases  where  no  certain  measure  of 
dama,^es  exists,  must  trust  somewhat  to 
their  own  judgment,  that  being  one  of  the 
purposes  for  wliich  juries  of  inquest  arc 
provided.  They  are  expected  to  view  the 
premises  and  use  their  own  senses,  both  to 
obtain  such  information  as  an  eye-witness 
can  gain,  and  to  inter[)ret  and  comprehend 
tiic  testimony  of  others,  the  jjurpose 
throughout  being  to  give  all  the  damages 
which  they  rcasunably  discover,  past  or 
present  and  to  result,  but  no  more,  (jranil 
l\al>ith,  I.,  c"  />.  A'.  Co.  V.  Clifsebro,  39  .,■/;//. 
&*  En};.  K.  Cas.  \  59,  74  .Mich.  466,  42  A'.  W. 
Kep.  66. 

Where  a  view  of  the  premises  is  allowed 
to  the  jury,  such  view  is  not  for  the  pur- 
pose; of  furnishing  evidence  upon  which  a 
verdict  is  found,  but  to  enable  the  jury  bet- 
ti'r  to  understand  and  apply  the  evidence 
given  in  onirt.  It  was,  therefore,  error  to 
instruct  the  jury  that  they  might  use  their 
own  examination  and  judgment,  as  well  as 
the  judgment  of  the  witnesses,  in  estimat- 
ing the  damages.  Bi  akkcn  v.  Minneapolis 
&'  Si.  L.  A'.  Co.,  7  .//«.  &•  Knj;.  A'.  Cas.  593, 
2()Jl/inn.  41,  II  A^.  f/^.  A'ep.  124.— f)l!()Tl\i; 
Chute  7'.  State,  19  Minn.  271. 

50K.  KiioavI<mI(;:o  obtained  from 
view  t«>  he  used  in  eonncetion  with 
the  tt^stiinony.*— The  jury  are  judges  of 
law  and  facts,  and  their  conclusions  are  not 
based  entirely  on  testimony.  They  are  ex- 
pected to  use  their  own  judgment  and 
Icnowledge  from  a  view  of  the  premises, 
and  their  experience  as  freeholders,  as 
much  as  the  testimony  of  witnesses  to  inat- 

*  See  also/w/,  583. 


ters  of  opinion  ;  and  appellate  courts  should 
not  interfere,  unless  the  errors  complained 
of  are  such  as  may  fairly  be  said  to  have 
had  a  coiurolliiig  inlluence  in  securing  tlie 
result.  For/  >'/.  Union  Depot  Co,  v.  Jones, 
83  Mich.  415,  47  A'.  //'.  Kep.  349.  -  1"()L- 
l.owiNd  Toledo,  A.  A.  ct  (J.  T.  \i.  Co.  w. 
Uuiilap,  47  Mich.  466.  -'J'oleilo,  .1.  .1.  &*  G. 
J'.  R.  Co.  V.  Dunlap,  5  .////.  &>  l!nff.  A'.  Cas. 
378,47  Mich.  456,  II  A'.  //'.  A'ep.  271. 

The  result  of  a  jury's  personal  view  of 
the  land  is  evidence  |)roper  to  Ije  acted 
upon  by  them;  and  if  they  believe,  fnjm 
the  whole  evidence,  that  they  have,  from 
such  view,  arrived  at  a  more  accurate  judg- 
ment as  to  the  value  of  the  |)ieinises  sought 
U)  be  taken,  and  of  the  damages,  than  that 
shown  by  the  evidence  in  open  court,  they 
m.iy,  u|>on  the  evidence,  rightfully  fix  the 
value  of  the  land  taken,  and  the  ilamages, 
at  the  amount  so  ajjproved  by  their  judg- 
ment formed  fro.n  the  jjcrsoiial  examina- 
tion, even  though  it  dilTered  from  the 
amount  testified  to,  and  the  weight  of  testi- 
mony given  by  witnesses  in  open  court. 
Kiernait  v.  Chiea^i^o,  S.  F.  <S»  C.  Ji.  Co.,  123 
///.  1 88,  i^.y.F.  A'ep.  18,  II  lVe.it.  A'ep.  6^2. 
— Ui;viKWKi>  IN  I'coria  G.  L.  &  C.  Co,  ?'. 
Peoria  Terminal  R.  Co.,  146  III.  372. 

It  was  error  to  instruct  the  jury  that  the 
sworn  testimony  given  upon  the  stand 
bearing  upon  the  subject  in  controversy, 
and  such  reasonable  deductions  as  were 
legitimately  to  be  drawn  from  it,  in  con- 
nection with  such  facts  as  presented  tiieni- 
selves  in  viewing  the  premises,  cons  ' 
the  only  proper  basis  on  which  t(  .1 

verdict,  and  alTorded  the  only  te-  i  ri- 

tcrion  by  which  they  were  to  fas  n  and 
fix  it.  Pittsburgh,  Ft.  W.  <S-  C.  A.  i  o.  v. 
Swinney,  59  /////.  100. 

The  true  rule  in  such  cases  is  that  the 
jury,  in  estimating  the  damages,  shall  con- 
sider the  testimony  of  the  witnesses  in  con- 
nection with  the  facts  as  they  appeared 
upon  the  view,  and  upon  the  whole  case, 
as  thus  presented,  ascertain  the  difference 
between  the  market  values  of  the  pro[)erty 
immediately  before  and  after  the  taking. 
Gorgas  v.  Philadelphia,  //.  &>  P.  K.  Co.,  51 
Am.  &*  Eng.  R.  Cas.  593,  144  Pa.  St.  i,  22 
Atl.  Rep.  715.  Hart  man  v.  Reading  Sf  P. 
K.  Co.,  (Pa.)  13  Atl.  A'ep.  774. 

5<M).  to  determine  W'ei{;ht  of 

confljetinjf  evidenee.— The  object  of  a 
personal  view  of  the  premises  by  the  jury  is 
to  acquaint  them  with  the   physical  situa- 
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tioii,  condition,  and  surroundings  of  tlic 
premises,  and  to  enable  tiiem  to  licllcr 
understand  the  evidence  on  the  trial  ;  Inil 
the  kncjwlcdge  which  is  tiius  acquired  is 
only  to  be  used  in  deleriniiiing  liie  weigiit 
of  conlhciinji  evidence  respecting  tlie  vahie 
of  the  land  and  the  damages,  and  no  fur- 
ther. I^ajlin  V.  Chicago,  W.  &•  X.  A'.  Co., 
33  Fed.  R.p.  415- 

Tlie  results  of  a  pers(jnal  view  of  the 
premises  by  the  jury  are  in  tiie  nature  of 
evidence,  and  may  be  taken  into  considera- 
tion l)ythein  in  passing  upcjii  the  tesiimony 
of  the  wiLMcsses,  and  when  tiie  evidence  is 
conllicting  they  may  be  resorted  to  by  the 
jury  as  bearing  upon  tlie  weight  to  be  given 
to  the  variani  and  confhcting  estimates 
given  by  ihe  various  witnesses.  Hut  the 
jury  slKjuld  be  recpiired  to  act  upon  all  tlie 
evidence,  and  not  solely  upon  the  evidence 
furnished  by  their  personal  view.  I'eoria 
it.  A.  ^  C.  Co.  V.  Peoria  Tennin>il  R.  Co., 
146  ///.  372,  34  .v.  /•;.  h'ep.  550. 

570. iMlt     i\\V     OtlllT    CVUICIM'C 

must  not  Ih"!  «li«r<'Kiinl«'«l.* — The  right 
>;iven  the  jury  to  personally  examine  the 
■  -emises  is  not  to  be  construed  as  permit- 
ting them  to  disregard  the  sworn  testimony 
in  li,\ing  the  assessment  of  damages.  Atchi- 
son. T.  <S^  i'.  F.  A'.  Co.  V.  Sc/tiieider,  1 27  ///. 
144,  2  L.  R.  A.  422,  20  N.  F.  Rep.  41.— Kk- 
viKWKK  IN  Peoria  G.  L.  A:  C.  Co.  ?'.  Peoria 
Terminal  U.  Co.,  146  111.  372. — Fhnvcr  v. 
Rait i more  &*  P.  R.  Co.,  1^2  Pa.  S/.  524,  19 
////.  Rep.  274. 

The  eviflence  which  the  jury  may  acquire 
from  taking  a  view  of  the  premises  is  not 
to  be  elevated  to  the  character  of  exclusive 
or  predominating  evidence.  C/iieajfo,  A'. 
&•  IV.  R.  Co.  V.  Parsons,  51  A'an.  408,  32 
Pac.  Rep.  1083.— Following  Topeica  v. 
Martineau,  42  Kan.  3S7. 

'I  'i  jury  may  resort  to  their  own  knowl- 
edge of  the  premises,  obtained  from  a  view 
thereof,  and  to  their  general  knowledge  of 
the  elements  which  alTect  the  assessment, 
in  order  to  determine  tiie  relative  weight 
(>'  I  inflicting  testiinf)ny  as  to  value  and 
d..  lages,  but  their  assessment  must  be  sup- 
ported by  the  testimony  or  it  cannot  stand. 
Instructions  from  which  the  jury  might 
reasonably  have  understood  that  they  were 
to  assess  the  compensation  according  to 
their  own  knowledge,  judgment,  and  good 


*  EfTect  on  other  evidence,  see  57  Am.  &  Eng. 
.K.  Cas.  498,  adsO: 


sense,  aided  by  their  view  of  the  premises, 
and  that  they  might  do  so  without  regard 
U>  the  tcstirr.onj  <jr  in  <j[iposiiion  iiicret<j, 
are  errone(jus.  IVas/tliurn  v.  Miiu\ui/>ee &» 
L.  ir.  R.  Co.,  20  yl/n.  &^  /.//v.  R.  Liis.  225, 
59  ll'/s.  3O4,  iS  A'.  //'.  Rep.  3.18.  UisiiN- 
(lULsill.Ni;  Neilson  7^  Cliicago.  M.  iV  N.  \V. 
K.  Co.,  58  Wis.  51O.  UuoiINU  Snyckr  v.. 
Wcsiirn  Unit>n  K.  Co.,  25  Wis.  60.  -^ 
yuolLl)  IN  Seefeld  v.  Chicago,  M.  &  St.  P, 
K.  Co.,  67  Wis.  y6 ;  Sasse  7'.  State.  68  Wis. 
530. — Peoria  G.  L.  6f  C.  Co.  v.  Juoria  Ter- 
minal R.  Co.,  146  ///.  372,  34  A'.  F.  Rep.  550. 
See/elU  v.  C/iieaj^o,  J/.  &^  Si.  /'.  R.  Co.,  67 
Wis.  y6,  2y  A'.  If.  Rep.  904.— (ju  on  NO 
Washi)urn  v.  Milwaukee  &  L.  W.  R.  Co., 
59  Wis.  364. 

The  jury  having  been  sent  to  view  the 
land,  the  court  charged :  "  What  you  ob- 
served on  the  view  you  must  remember  as 
part  of  the  evidence.  The  statements  of 
the  witnesses  must  be  considered  by  you, 
yet  you  are  not  bound  to  be  controlled 
thereby,  if  your  own  examination  of  the 
premises  leads  to  a  dilTerent  conclusion." 
This  instruction,  when  followed  by  the 
statement  that  the  verdict  must  be  based 
upon  the  testimony  of  the  witnesses  and 
what  the  jury  saw  upon  the  ground,  was 
unobjcciional)le.  All  that  could  fairly  be 
implied  from  it  was  tiiat  the  jury  need  not 
ignore  the  evidence  of  tlieir  senses  and 
give  weight  to  testimony  which  their  view 
showed  to  be  erroneous,  (.iort^as  v.  I'ltila- 
delphia,  //.  i^-  /'.  A'.  Co.,  51  Am.  <S»  Fni;.  R. 
Cas.  593,  144  Pa.  Si.  1,  22  y///.  Rep.  715. 

57  1.  Walvorof  irrc'giilarltu's  in  tlie 
conduct  of  tlic  \i«'\v.— Where  a  peti- 
tioner in  condemnation  prcjcecdiiigs  makes 
no  request  that  the  jury  be  attended  by  the 
circuit  judge  or  circuit  court  C(jmmissioner, 
the  objection  that  the  jury  was  not  so  at- 
tended will  be  deemed  to  have  been  waived. 
For/  .SV.  Union  Depot  Co.  v.  Backus,  92 
Mich.  33,  52  N.  ir.  Rep.  790. 

Where  the  jury  is  sent  out  to  view  the 
premises  and  one  of  the  jurors  fails  to 
make  the  view,  but  on  their  return  a  party, 
with  knowledge  of  the  fact,  goes  on  with  the 
trial  without  objection  and  without  bring- 
ing the  matter  to  the  attention  of  the  court, 
he  waives  the  irregularity,  if  any,  and  can- 
not, after  verdict,  raise  it  as  a  ground  for  a 
new  trial.  Giirney  v.  Minneapolis  &*  St.  C. 
R.  Co.,  41  J\/inn.  223,  43  A'.   IT.  Rep.  2. 

572.  Discretion  ofjiid^e  as  to  riprlit 
to 'open  and  close  the  evidence  and 
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Jirfjiinieiit.*— Where  an  appeal  is  taken 
fnjm  tlie  assessment  of  coniniissioiiers  it  is 
wiiliin  the  discretion  of  the  judge,  wlio 
may  order  the  matter  to  be  tried  by  a  jury, 
to  direct  wiiicli  party  sliall  have  the  rij^lil 
to  open  and  reply  in  evidence  and  argu- 
ment; but  in  the  absence  of  such  direction, 
tile  owner  of  the  hmd  siiould  be  considered 
as  tlie  actor,  and  entitled  to  open  and 
reply.  Cliarlcston  &^  S.  R.  Co.  v.  L'/n/ct;  12 
A/i//.  {So.  Car.)  634. — Ai'i'kovKU  in  Ke 
New  York,  L.  &  W.  R.  Co.,  33  Hun  (N.  V.) 
148.  KicviKWKit  IN  Indiana,  13.  &  \V.  R. 
Co.  7'.  C(jok,  102  In<l.  133. 

57JJ.  AVIioii  railway  company  may 
opt'ii  and  closf. — In  a  proceeding  for  tl'.c 
appropriation  of  land  to  corporate  uses,  in 
which  it  is  necessary  to  have  the  damages 
to  the  owner  of  the  land  assessed  by  a  jury, 
the  railroad  company  is  entitled  to  the  open 
and  close,  both  in  the  presentaiion  of  proof 
and  the  argument  to  the  jury,  as  the  bur- 
den rests  upon  the  company  to  show  not 
only  the  necessity  for  the  taking,  but  the 
reasonable  value  of  the  land  appropriated. 
Belliiii^hom  Hay  iS~»  B.  C.  R.  Co.  v.  Strand, 
51  Am.  &^  Eug.  R.  Cas.  608,4  Jl'ay//.  31 1,  30 
J'ac.  Rf/>.  144.  — Quoting  McReynolds  f. 
Burlington  &  O.  R.  R.  Co..  106  111.  152.  Ri> 
viKWiNG  South  Park  Com'rs  v.  School 
Trustees,  107  111.  489.— FOLLOWED  in  Se- 
attle &  M.  R.  Co.  7'.  Murpliine,  4  Wash.  448  ; 
Seattle  &  M.  R.  Co.  v.  Gilchrist,  4  Wash. 
509. — Montgomery  Southern  R.  Co.  v.  Sayre, 
20  Am.  &->  /ing.  R.  Cas.  203,  72  A'a.  443.— 
Ai'PKOVK.n  IN  Seattle  &  M.  R.  Co.  v.  Mur- 
phine,  4  Wash.  448. — Gani, si >///,',  H.  iS-»  ]V. 
R.  Co.  V.  Waplcs,  3  Te.v.  App.  {Civ.  t'<ij.)4S2. 
Gii/f,  C.  &>  S.  F.  R.  Co.  V.  A/>niy,  3  Tex.  App. 
{Civ.  Cas.)  4S5.  77.  ]Vorth  &'  R.  G.  R.  Co.. 
V.  Culver,  4  Tc.x.  App.  {Civ.  Cas.)  25,  14  5. 
jr.  Rep.  1 01 3.  Gu/Jr,  C.  6^  S.  F.  R.  Co.  v. 
Ross,  4  Tex.  App.  (Civ.  Cas.)  129,  16  S.  II'. 
Rep.  536.  Seatt/e  &^  M.  R.  Co.  v.  Mur- 
p/iine,  4  U'as/i.  448,  30  J'ac.  Rep.  720.— Ap- 
PKoviNG  McReynolds  v.  Burlington  &  O. 
R.  R.  Co.,  106  111.  152;  Ft.  Worth  &  R.  G. 
R.  Co.  7'.  Cr.lver,  4  Tex.  App.  (Civ.  Cas.)  25, 
14  S.  W.  Rep.  1013;  Montgomery  Southern 
R.  Co.  7'.  Sayre,  72  ,-\la.  443.  Following 
Bellingham  Bay  &  B.  C.  R.  Co.  7-.  Strand, 
4  Wash.  ^\\.- Seattle  &^  M.  R.  Co.  v.  Gil- 
c/iriat,  4  U'as/i.  509,  30  Pac.  Rep.  738. — 
Following  Seattle  &  M.  R.  Co.  v.  Mur- 


*RiRht  to  open  .ind  close  proceedings,  see  51 
Am.  &  Enu.  R.  Cas.  614,  abstr. 


pliinc,  4  Wash.  44S ;  Bellingham  Bay  «&  B. 
C.  R.  Co.  V.  Strand,  4  Wash.  311. — Bal- 
timore &^  O.  R.  Co.  V.  Pittsburg,  J  I',  ih'  A", 
R.  Co.,  10  An'  &^  Eug.  R.  Cas.  444,  17  W. 
l\i.  812. 

The  party  against  whom  judgment  would 
be  given  as  to  a  particular  issue,  whether 
affirmative  or  negative,  iii  case  no  proof 
was  olTercd  on  either  side,  has  the  burden 
of  proof,  and  has  the  right  to  open  and 
close  the  case,  whether  plaintilT  or  defend- 
ant. Therefore,  a  party  seeking  to  con- 
demn f(jr  right  of  way,  on  the  question  of 
the  assessment  of  the  damages  to  be  paid, 
has  the  right  to  open  and  close  the  case  to 
the  jury.  McReynolds  v.  Burlington  &>=  O. 
R.  R.  Co.,  14  Am.  ^^  Fng.  R.  Cas.  172,  106 
///.  152.— .Approvkd  in  Seattle  &  M.  R. 
Co.  7'.  Murpliine,  4  Wash.  448.  (Juoikd 
IN  Bellingham  Bay  &  B.  C.  R.~Co.  v. 
Strand,  4  Wash.  31 1. 

574.  AVIion  landowner  may  opon 
and  i*lo,s<*.* — In  [iniceedings  to  condemii 
land  for  right  of  way  the  owner  of  the  land 
is  entitled  to  the  opening  and  conclusion  of 
the  argument,  no  matter  which  party  be- 
gins the  proceeding.  The  amount  of  the 
damages  is  the  object  of  inquiry,  and  the 
burden  of  proof  is  ui)on  the  landowner. 
Springfield  &*  M.  R.  Co.  v.  Rhea,  44  Ark. 
258.  Connecticut  River  R.  Co.  v.  Clapp,  i 
Cush.  f  ''fass.)  559. — ApPKOvr.i)  in  Re  New 
York.  .  &  W.  R.  Co.,  33  Hun  (N.  Y.)  148. 
Followed  in  Minnesota  Valley  R.  Co.  v. 
Doran,  17  Minn.  18S  (Gil.  162).  Quoi'ED  in 
Indiana,  B.  &  W.  R.  Co.  7>.  Cook,  102  Ind. 
133. — Minnesota  Valley  R.  Co.  \.  Doran,  17 
Minn.  188  ((7/7.  162),  i,Am.  Ry.  Rep.  187; 
former  appeal  15  Minn.  730  (Gil.  179). — 
Following  Connecticut  River  R.  Co.  v. 
Clapp,  J  Cush.  559.— ApI'Koved  in  Re  New- 
York,  L.  &  W.  R.  Co.,  33  Hun  (N.  Y.)  14S. 
Reviewed  in  Indiana,  B.  &  W.  R.  Co.  v. 
Cook,  102  Ind.  133. — St.  Louis.  K.  C.  &^  C. 
R.  Co.  V.  A'orth,  31  Mo.  App.  345.— Fol- 
lowed IN  St.  Louis,  K.  C.  &  C.  R.  Co.  v. 
North,  31  Mo.  App.  T,i^.— St.  Louis,  A'.  C. 
&•  C.  R.  Co.  V.  A'orth,  31  J/o.  .///.  351.— 
Following  St.  Louis,  K.  C.  \'  C.  R.  Co.  v. 
North,  31  Mo.  A|)p.  3.^$.— Omaha  6^  R.  }'. 
R.  Co.  V.  Walker,  20  ^Im.  &>  Fng.  R.  Cas. 
396,  17  A'el>.  432,  23  A',  ff.  Rep.  348.  Mor- 
ris &^  F.  R.  Co.  V.  Bonnell,  34  A'./.  /..  474. 
In  a  proceeding  instituted  by  a  railroad 
company  to  appropriate  land  for  the  coii- 

*Sce  also  ante,  S12> 
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struction  of  its  road,  on  appeal  to  the  cir- 
cuit court  taken  by  both  parlies  by  the 
filinjj;  by  cacli  of  exceptions  to  tiic  assess- 
ment of  damages,  tlie  landowner  has  the 
'■ij;ht  to  open  and  close.  Indiana,  />'.  <S~>  W. 
R.  Co.  V.  Cthd;  1 02  f/itf.  133,  26  A'.  A".  A'fp. 
203. — QuoriNc;  Connecticut  River  R.  Co. 
V.  Clapp,  I  Cush.  (Mass.)  559;  Hurt  v.  Wig- 
gleswortli,  117  Mass.  302.  Reviewing 
'Jliailcston  tS:  S.  K  Co.  v.  Hlake,  12  Rich. 
<  So.  Car.)  634;  Evansviiie  i'  C.  R.  Co.  v. 
.Miller,  30  Ind.  209;  Harrison  v.  Young,  9 
(ja.  359;  .Mbany  Northern  R.  Co.  v.  Lan- 
sing. 16  Barb.  (N.  Y.)  68;  Minnesota  Valley 
K.  Co.  7'.  Dor.m,  17  Minn.  188;  Oregon  & 
C.  R.  Co.  V.  Hallow,  3  Oreg.  311;  Grand 
Rapids  &  I.  R.  Co.  v.  Horn,  41  Ind.  479. 

Wiien  the  issue  is  formed  by  a  statement 
in  the  complaint  that  the  defendant's  dam- 
as;es  do  not  exceed  the  sum  of  two  hundred 
<lollars,  and  a  statemant  in  the  answer  that 
the  land  sought  to  be  appropriated  is  of 
the  value  of  S234,  and  that  the  additional 
damages  to  tiie  defendant  resulting  from 
R\i(:h  an  appropriation  will  amount  to  S2516, 
the  defendant  was  permitted  to  open  and 
close  the  case.  Onxon  «S-  C.  A'.  Co.  v.  Jiar- 
hnu,  3  Ores^.  311,  6  Am.  J\y.  Rep.  184. — Re- 
viEWEU  IN  Indiana,  B.  &  W.  R.  Co.  v. 
Cook,  102  Ind.  133. 

Where,  in  a  suit  to  condemn  land,  the 
defendant  tiles  an  admission  of  plaintiff's 
cause  of  action,  he  is  entitled  to  open  and 
conclude  the  argument.  Dallas,  P.  &*  S. 
K.  R,  Co.  V.  Day,  3  TV.r.  Civ.  App.  353,  22 
.S".  \V.  Rep.  538— Following  Gainesville, 
H.  &  W.  R.  Co.  V.  VVaples,  3  Tex.  App. 
(Civ.  Cas.)  482. 

Allowing  a  railway  company,  without  ob- 
jectior,  in  a  condemnation  proceeding,  to 
introduce  its  evidence  first  is  not  a  waiver 
of  tlie  right  of  tile  landowner  to  open  and 
close  the  argument  to  the  jury.  Dallas  &» 
U.  R.  Co.  V.  Chcnault,  4  Tex.  App.  {Ci%>. 
Cas.)  171,  16  .S".  \V.  Rep.  173. 

575.  C<Miii.si>rsiuldn>sHto  tliojiiry. 
— It  is  inipr()i)cr  for  counsel  for  piaintilT.  in 
stating  the  ca.se  to  the  jury,  to  refer  to  the 
amount  of  the  awarri  ap[)ealed  from  ;  but 
such  impropriety  is  no  ground  for  discharg- 
ing the  jury  on  defendant's  motion.  It  is 
suiricient  for  the  co'irt  at  the  time,  anrl  in 
the  tinal  instructions,  to  advise  the  jury 
that  their  verdict  should  in  no  way  be  influ- 
enced by  the  amount  of  such  award.  Hall 
V.  Keokuk  <S»  A;  W.  R.  Co.,  74  lo'iva  132,  37 
.\'.  \V.  Rep.  MO. 


To  authorize  the  setting  aside  of  a  ver- 
dict on  liie  ground  of  improper  remarks  of 
counsel,  outsile  of  the  evidence,  as  to  the 
value  of  tlic  property,  the  remarks  must  be 
of  such  a  character  as  may  reasonably  be 
supposed  to  have  influenced  the  jury.  So 
a  remark  by  defendant's  counsel  that  if  he 
had  been  allowed  he  would  have  shown 
that  plaintifT's  house,  for  which  the  com- 
pany was  forced  to  pay  $3200,  was  sold  to 
plaintiff  for  S500,  is  not  ground  for  re- 
versal where  the  '  y  seemed  to  have  un- 
derstood tliat  the  p.  ce  paid  by  plaintiff  was 
immaterial  in  assessing  his  damages.  Fest- 
ner  v.  Omaha  Sr*  S.  W.  R.  Co.,  20  Am  <&-» 
Eng.  R.  Cas.  238,  17  Ned.  280,  22  A^.  IV.  Re/. 
557. 

</.  Instructions  to  the  Jury.* 

57<>.  Qiu'stioiis  of  law  and  fact.— 

Whether  the  corporation  making  the  appli- 
cation has  the  statutory  power  to  condemn 
a  right  of  way  for  railroad  purposes  is  a 
question  of  law  for  the  court  to  decide,  and 
not  a  question  of  fact  for  the  jury.  London 
v.  Sample  Lumber  Co.,  91  Ala.  606,  8  So. 
Rep.  281. 

The  question  of  a  railroad  company's  lia- 
bility under  a  stipulation,  made  in  condem- 
nation proceedings,  to  fence  its  line  before 
the  time  required  by  law,  is  a  question  of 
law  for  the  court,  and  it  is  error  to  leave  it 
to  the  jury.  Klgin,  J.  <S>»  E.  R.  Co.  v. 
Fletcher,  39  Am.  &*  Eng.  R.  Cas.  120,  128 
///.  619,  21  i^V.  E.  Rep.  577. 

Whether  or  not  an  opening  under  a  bridge 
constructed  by  a  railroad  company  can  be 
used  by  the  landowner  advantageously  as 
an  undergrade  crossing  is  a  question  of 
fact  for  the  ji:ry  to  determine;  and  when 
the  record  discloses  that  there  is  only  one 
place  on  the  farm  that  could  be  used  as  an 
undergrade  crossing,  and  at  the  time  of  the 
cotidcnmation  by  the  commissioners  an 
agent  of  the  railroad  company  stated  to  the 
commissioners  that  a  bridge  would  be  con- 
structed at  that  point,  so  as  to  make  an  un- 
dergrade crossing,  and  proved  this  state- 
ment at  the  trial  on  appeal,  to  influence  the 
question  of  damages, and  when  the  railroad 
company  asks  for  a  special  instruction  as  to 
its  liability  on  that  |)romise,  it  is  not  error 
in  the  trial  court  to  refuse  to  instruct  gen- 
erally f)n  the  subject  of  undergrade  cross- 
ings. Chicago,  A'.  &*  IV.  R.  Co.  v.  Cosper, 
42  Kan.  561.  22  Pac.  Rep.  634. 

*  Sec  also  ante,  513. 
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Where  the  petitioners  rested  their  claim 
on  the  ground  that  a  crcei<  crossed  by  the 
railroad  was  a  part  of  a  mill  tide  pond  be- 
longing to  the  petitioners,  anri  introduced 
in  evidence  the  deed  under  which  they  held 
the  premises,  together  with  a  plan  and  sur- 
vey thereof,  the  correctness  of  which  was 
testified  to  by  the  surveyor  by  wliom  they 
were  made — /if/ti,  that  whether  the  creek  in 
question  was  a  part  of  the  mill  pond  or  not 
was  a  question  ol  fact  for  the  jury,  depend- 
ing ui)on  the  description  contained  in  the 
deed,  and  the  bounds  and  monuments  found 
upon  the  ground,  answering  to  such  de- 
scription, and  to  which  the  description  ap- 
plied. Da7'i(ison  v.  Boston  &■»  A/.  A'.  Co.,  3 
Ciis/i.  {Mass.)  91. 

In  Michigan  the  jury  in  condemnation 
proceei lings  usually  act  in  the  absence  of 
the  judge,  but  they  are  judges  of  law  and 
fact,  and  not  subject  to  interference  by  the 
judge,  even  if  he  should  accompany  them. 
Gtaml  Rapids,  L.  Sr*  D.  R.  Co.  v.  Clie^ebro, 
■y)  Am.  &»  Eitg.  R.  Cas.  159,74  Mich.  466. 
42  N.  W.  Ri-p.  66. 

The  presence  and  effect  of  a  sewer  outlet 
on  the  lot,  before  the  taking,  and  whether 
its  subsequent  removal  was  due  to  the  con- 
struction of  the  railroad,  were  questions  of 
fact  for  the  jury  ;  and  the  record  of  a  re- 
covery on  the  ground  occupied  by  the  sewer, 
in  ejectment  by  the  lot  owner  against  the 
city,  before  the  taking,  was  relevant  upon 
the  issues  of  fact  thus  raised.  Harris  v. 
Scliuylkill  River  E.  S.  R.  Co.  141  Pa.  St. 
242.  21  At/.  Rip.  590. 

The  question  whether  two  tracts  are  so 
connected  physically  or  by  use  for  one  com- 
mon purpose,  or  otherwise,  as  to  constitute 
"one  tract"  within  the  meaning  of  the  statute 
with  reference  to  ascertainment  of  compen- 
sation for  damage  to  the  residue,  is  a  ques- 
tion of  fact  for  the  jury  under  the  direction 
of  the  court  as  to  the  law.  Charleston  &* 
S.  Uridine  Co.  v.  Comstock,  36  W.  Va,  263, 
1 5  S.  /•;'.  Rep.  69. 

577.  Ni'ct'ssity  «1"  iiistriu-tions.— 
In  proceedings  under  Ind.  Rev.  St.  i8Si,?p 
8S7,  925,  the  requirement  that  the  sheriff 
shall  charge  the  jury  is  merely  directory, 
and  its  omission  does  not  affect  the  pro- 
ceedings. Indiana,  Ji.  &^  IV.  R.  Co.  v. 
Allen,  100  /nd.  409. 

Under  Me,  Rev.  St.  oh.  25,  §  16,  the  com- 
missioners are  authorized  to  appoint  some 
qualified  (lerson  to  preside  at  the  view  and 
hearing  of  a  condemnation  proceeding  by 


the  jury,  whose  duty  it  is,  under  section  17,^ 
to  keep  order  and  to  administer  the  proper 
oath  to  the  jurors  and  witnesses;  but  there 
is  no  provision  in  the  statute  autiiorizing 
such  presiding  officer  to  instruct  the  jury 
as  to  matters  of  law,  nor  for  taking  excep- 
tions by  the  parties  to  his  rulings.  McKcn- 
ney  v.  Penobscot  County  Coni'rs,  40  Me.  136. 

The  sheriff  cannot  be  called  upon  to  in- 
struct the  jury  as  to  the  weight,  cffeci,  or 
sufficiency  of  the  evidence.  Coninionwea/th 
v.  lloston  &>  M.  R.  Co.,  3  Ciish.  (A/ass.)  25. 

The  jury,  not  being  presided  over  by  an 
officer  who  is  competent  to  instruct  them 
in  matters  of  law,  are  not  expected  to  de- 
termine the  right  of  the  landowner  to  com- 
pensation, but  only  the  amount ;  and  on 
appeal  from  their  finding  the  appellate  tri- 
bunal can  only  consider  the  matters  which 
were  passed  upon  by  the  jury.  Georgia,  C. 
6^  A'.  R.  Co.  v.  Ridlehubcr,  38  So.  Car.  308, 
1 7  5.  E.  Rep.  24. 

578.  AVIiat  iiistriit'tioiisarcproiH'r, 
{yoiHTully. — Where  no  tender  was  made 
by  the  company  on  the  basis  of  the  first 
verdict  or  award,  there  was  no  taking  by 
the  company  for  public  use  on  that  basis, 
and  it  was  not  error  on  the  trial  of  an  ap- 
peal to  admit  evidence  of  the  value  of  the 
property  at  the  time  of  the  apjieal  trial, 
and  to  instruct  the  jury  to  assess  comjien- 
sation  accordingly.  Georgia  Southern  &^  F. 
R.  Co.  V.  Sntixll,  47  //;//.  &*  Eng.  R.  Cas.  1 16, 
87  Ga.  355,  13  .v.  E.  Rep.  515. 

An  instruction  to  the  jury  in  a  proceed- 
ing in  which  a  cross-petition  was  filed 
claiming  damages  to  other  lands,  where,  on 
the  trial,  it  was  admitted  tiiat  the  cross- 
petitioner  had  title  to  a  i)ortion  of  the  land, 
and  also  that  his  grantors  had  good  title  to 
another  portion  of  the  land  in  question, 
that  "  statements  of  counsel  or  parties  not 
made  under  oath,  or  made  as  admissions, 
are  not  evidence,  and  are  not  to  be  re- 
garded as  such  by  the  jury  in  making  uj) 
their  verdict,"  is  not  liable  to  the  objec- 
tion that  it  excludes  such  admissions  from 
the  consideration  of  the  jury.  lunvnian  v. 
Venice  &•  C.  R.  Co.,  14  Am.  &*  Eng.  R. 
Cas.  338,  102  ///.  459. 

It  is  projier  for  the  court  to  instruct  the 
jury  that  the  company  is  not  required  to 
fence  its  road  through  f.irm  land  for  six 
months  after  the  same  is  open  for  use.  and 
that  the  damages  attending  the  keeping 
open  of  the  right  of  way  for  that  length  of 
time  may  properly  be  considered  as  an  ele- 
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ment  of  damages  to  be  awarded  to  the 
owner.  Centralia  &^  C.  R.  Co.  v.  Kixman, 
30  Am.  <S^  ling-  J^-  ^'"-  33^'.  '21  ///.  214, 
12  A'.  K.  Rep.  685,  10  West.  Rep.  600. 

On  a  proceeding  to  condemn  tlie  south 
half  of  a  lot,  to  which  was  annexed,  as  ap- 
purtenances, a  right  of  way  over  the  other 
lialf  of  the  lot,  a  coal  office  and  scales,  also 
upon  such  other  half,  and  a  side  track  in 
an  adjacent  alley,  siicii  appurtenances  are 
property  interests  connected  with  the  land 
sought,  and  there  is  no  error  in  instructing 
the  jury  to  take  such  rights,  privileges,  and 
appurtenances  into  consideration  in  deter- 
mining the  fair  market  or  cash  value  of  the 
smith  half  of  the  lot,  as  they  are  proper 
elements  of  value  to  the  property  to  whicli 
they  belong.  Chicago,  S.  F.  <S>»  C.  '•".  Co.  v. 
Wani,  128  ///.  349,  18  X.  E.  Rep.  828,  21  A'. 
K.  Rep.  562. 

It  is  proper  for  the  court  to  instruct  the 
jury  that  if  they  find  for  the  plaintifl  they 
will  also  allow  interest  on  the  amount 
found  at  seven  per  cent,  from  the  date  of 
the  tiling  of  the  award,  provided  that  the 
sum  so  found  exceeds  a  sum  named,  al- 
though said  sum  named  in  said  instructions 
is  the  amount  allowed  by  thecommissioners 
in  their  award  of  damages.  Wichita  &»  IV. 
R.  Co.  v,  Kuhn,  38  Kati.  104, 16  Pac.  Rep.  75. 

Upon  the  question  whether  the  land,  part 
of  which  was  taken,  was  nat  ."-ally  wet,  an 
instruction  to  the  jury  tha  fhey  might 
consider  evidence  of  permanent  obstruc- 
tions to  the  flow  of  water  from  the  land 
caused  by  another  tiian  the  condemning 
party,  but  that  evidence  of  mere  temporary 
obstructions  carried  there  accidentally  or 
otherwise  would  not  be  proper  proof  for 
their  consideration  of  the  real  nature  of  the 
land,  is  correct.  Thomson  v.  Scbasticook  &* 
M.  A'.  Co.,  36  Am.  &^  ling.  R.  Cas.  662,  81 
Mc.  40,  16  At  I.  Rep.  332. 

Where  tiie  right  (jf  way  to  be  taken  ex- 
tended across  a  farm,  an  instruction  that  for 
the  purpose  of  assessing  the  damages  the 
f.irin  must  be  considered  a  iinit,  and  it  is 
for  the  jury  to  determine  whether  an  80- 
acre  tract,  lying  across  a  pul)lic  load  from 
the  main  farm  and  occupied  by  a  tenant,  is 
a  part  of  it,  is  proper.  St.  PaulSr^  S.  C.  R.  Co. 
V.  Miirphv,  19  Minn.  500  ((///.  433).— I)is- 
TlNf'.uisiiKi)  i.N  Cameron  7'.  Cliicago,  M  & 
St.  !•.  R.  Co.,  42  Minn.  75. 

57!h  What  iiiNtriirtioiis  arc  iiii- 
propt'i',  jfcin'rally. — While  the  right  of 
way  for  a  railroad  condemned  under  the  stat- 


ute is  an  easement,  and  the  fee  remains  in  the 
owner  of  the  land  condemned,  yet  it  is  not 
proper  so  to  instruct  a  jury  in  an  appeal 
from  condemnation  proceedings,  unless  it 
is  made  to  appear  that  the  fee,  burdened 
with  the  easement,  is  of  some  determin- 
able value  to  the  owner,  which  i.s  not  ordi- 
narily the  case.  Clayton  v.  Chicai^o,  I.  &^  D. 
R.  Co..  67  /ojcui  238,  25  X.  ir.  Kcp.  150.*— 
P'OLLOWINU  Cununins  .'.  Dcs  Moines  &  St. 
L.  K.  Co.,  63  Iowa  397;  H(jllingsworth  v. 
Des  Moines  &  St.  L.  K.  Co.,  63  Iowa  443. 

Testimony  of  tiie  amount  awarded  by  the 
commissioners  is  not  admissible  in  evi- 
dence, and  a  statement  made  by  the  court 
in  its  charge  to  the  jury,  informing  them 
of  the  amount  so  awarded  by  the  commis- 
sioners, is  unwarranted  and  erroneous.  Chi' 
cago,  K.  &•  X.  R.  Co.  v.  liroquet,  47  Kan. 
571,  28  Pac.  Rep.  717.— Di.sriNGUiSHi.NU 
Wichita  &  W.  R.  Co.  v.  Kuhn,  38  Kan.  104. 

Where  thesherill  instructed  the  jury  that 
by  the  legal  construction  of  the  owner's 
title  deed,  which  bounded  his  land  on  a 
way,  he  owned  the  land  to  the  centre  of  the 
way,  and  was  therefore  entitled  to  damages 
for  the  value  of  the  land  over  whicii  the 
way  passed,  tlie  instruction  was  so  general 
and  abstract  that  no  opinion  could  be  ex- 
pressed as  to  its  correctness,  without  much 
qualification.  Webber  v.  Eastern  R.  Co.,  2 
Mete.  {.}rass.)  147. 

An  issue  being  made  as  to  the  practica- 
bility of  extending  a  side  track  to  the  land 
in  question  at  the  time  it  was  taken,  it  was 
error  to  instruct  the  jury  that  they  were 
permitted  to  consider  the  possibility  of  fu- 
ture changes  in  the  plans  of  the  company, 
not  tlien  in  contemplation,  and  that  such 
privileges  might  at  some  time  be  granted. 
Such  c<insiderations  were  too  remote  and 
speculative.  Rnssetl  v.  .S7.  Pan/,  M.  &•  .1/. 
R.  Co.,  20  Am.  Sr'  Eng.  R.  Cas.  191,  33 
Mi/in.  210,  22  A'.  W.  Rep.  379. 

One  of  the  controverted  questions  on  the 
trial  of  the  appeal  was  the  owni'rshi[)  of  the 
land  taken.  Hefore  the  trial  tlie  company 
made  a  written  ofler  to  allow  judgment  to 
be  taken  against  it  in  favor  of  \i.  for  Siooo 
and  costs.  The  olTer  was  not  accepted,  and 
the  parties  proceeded  to  trial.  .After  tl  e 
evidence  iiad  been  ofTered  and  the  charte 
of  the   court   had    been   given,   the  court 
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*  Instruction  tli.it  rlRht  of  way  is  only  an 
Ciis'-nicnt  iis  .-tlTt'ClinK  the  damages,  sec  24  Am. 
&  Enij.  R.  Cas.  293,  n/'itr. 
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stated  in  tlie  presence  and  lieariiig  of  the 
jury  that  "  the  Chicago,  Kansas  &  Ne!)rasl:a 
H.  C(i.  has  lUed  a  paper  in  this  case,  in 
wiiich  it  recognizes  E.nest  Hroquet  as  de- 
fendant (ir  i)art\'  in  interest  herein,  and  in 
whicii  it  made  a  certain  oiiar  U)  settle  with 
said  Hroqiict  for  damages  to  tlie  hmd  in 
question."  j'A-A/,  that  under  the  issues  and 
ciicumslances  of  tiiis  case,  tiie  making  of 
tiie  statement  was  prejudicial  error.  C/ii- 
ciigo,  K.  ^  A'.  A'.  Co.  V.  Jiroquct,  47  Kan. 
571,  28  J'ac.  Rep.  717. 

580.  Iiistriic-tioiis  as  to  i>stiiiiatiii{; 
duiiia^CH.* — (I)  J^roptr.^  \n  instruction 
telling  the  jury  that  tiiey  are  to  assess  the 
damages  at  such  sum  as  in  their  judgment 
the  defendants  are  entitled  to  under  the 
evidence  is  not  open  to  the  criticism  that  it 
authorizes  the  jury  to  make  up  a  belief  and 
judgment  outside  of  the  evidence.  Calti- 
mct  River  R.  Co.  v.  Moore,  33  Ami.  &*  Ens;. 
R.  Cas.  179,  124  J II-  3-9.  '5  '^'-  i'"  J<^P-  764. 

It  is  not  error,  in  an  action  against  a  rail- 
road company  for  land  damages,  to  direct 
the  jury  that,  if  they  found  for  phiintif!, 
they  should  specify  in  their  verdict  the 
items  or  subjects  for  which  they  allowed 
damages,  stating  the  sum  for  each  item, 
adding  them  together,  and  returning  in  one 
general  sum  the  items  with  the  addition. 
Harvey  v.  Luckaioanna  iS^  D.  R.  Co.,  47  Pa, 
St.  428. 

Where  witnesses  estimated  the  value  of 
the  land  taken  at  S350  to  8750,  it  was  not 
error  for  the  court  to  instruct  the  jury  that 
the  damages  coidd  not  well  be  less  than 
S350  nor  nujre  than  $7 50,  where  it  was  quali- 
fied by  the  further  remark  that  it  was  meiely 
the  opinion  of  the  court,  and  not  intended 
to  sway  the  jury.  Cresson,  C.  C.  iS^  A'.  V. 
S.  R.  R.  Co.  V.  Aimsman,  (I'a.)  1 1  A//.  Rep. 
S6i. 

.\  remark  by  the  court  that  the  jury  might 
think  the  value  of  the  property  in  question 
to  be  larger  than  the  estimate  put  upon  it 
by  defendant's  witnesses  in  case  they  be- 
lieved that  tlie  owner  of  certain  other  prop- 
erty, who  had  testified  as  to  the  value 
tiiercof,  had  correctly  represented  s'ich 
vahie,  is  not  the  e.xpression  of  an  opinion 
that  the  value  of  the  witness's  property,  as 
testified  to  by  the  witness  himself,  should 
afTect  the  estimate  by  the  jury  of  tiie  value 
of  the  laml  in  question.     Schuylkill  River 


*  Instructing  jury  on  <)iK'sti<ins  of  damages,  see 
51  .^M.  &  Enc.  R.'Cas.  623,  ixl'st>\ 


E.  S.  R.  Co.  V.  Stocker,  44  Am.  (3>»  Eng.  R. 
Gis.  137,  128  /'a.  S/.  233,  iS  All.  Rep.  399. 

7'/te  following  instructions  have  been  held 
proper  : 

An  instruction  to  the  efTect  that  the  mar- 
ketable value  of  land  taken  for  a  railroad  is 
the  amount  for  whicli  the  propeity  would 
sell  if  put  upon  the  open  market  and  sold  in 
the  manner  in  which  property  is  ordinarily 
sold  in  the  community  in  which  it  is  sit- 
uated, Everett  v.  Union  Pac.  R.  Co.,  10  ^hn. 
&*  Eng.  R.  Cas.  203,  59  ftrwa  243,  13  A'.  W. 
Rep.  109. 

"Your  verdict  should  be  for  the  dif- 
ference in  the  value  of  the  land  imme- 
diately before  and  after  the  appropriation 
of  the  right  of  way,  without  considering  the 
benefit  that  might  accrue  to  plaintiff  by  the 
construction  of  the  road."  Brooks  v.  Daven- 
port iS>*  St.  J'.  R.  Co.,  37  /o7i^a  99. 

"  In  arriving  at  a  conclusion  as  to  what 
would  be  a  just  compensation,  you  sliould 
consider  the  form  and  manner  in  which  the 
farm  will  be  left  after  the  right  of  way  is 
occupied  by  the  railroad,  disregarding  pro- 
spective damage  by  reason  of  the  building 
and  operating  the  road."  Rrooksv.  Da7>en- 
port  &»  St.  J'.  R.  Co.,  37  /o7va  99. 

(2)  Erroneous. — An  instruction  to  the 
jury  to  the  effect  that  tiiey  may  exercise 
their  own  judgment  as  to  the  amount  of 
damages  "  from  the  facts  proved  and  from 
their  own  experience"  is  objectionable,  as 
giving  a  license  to  the  jury  to  be  controlled 
too  far  by  their  own  ex|.>erience.  Chicago 
&*  A'.  If.  R.  Co.  V.  Su-ett,  45  ///.  197. 

Likewise  an  instruction  that  the  jury  are 
not  to  be  limited  to  the  assessment  of  dam- 
ages for  the  actual  present  loss  which  mav 
be  proved,  but  that  they  may  go  furthc 
and  compensate  for  tiie  relative  injury  with 
reference  to  the  future,  and  may  competi- 
sate  for  pecuniary  injuries  present  and 
prospective,  is  objectionable,  as  being  too 
general  and  indefinite.  Chicago  &-  A'.  IV. 
R.  Co.  V.  Sjcett,  45  ///.  107. 

Where  the  ed'ect  of  the  construction  and 
operation  of  the  railroad  through  a  par- 
ticular section  of  the  state  has  been  to  en- 
hance the  general  market  value  of  real 
estate,  this  fact,  as  well  as  any  other  tending 
to  the  same  result,  will  natuially  and  neces- 
sarily enter  into  the  opinions  and  evidence 
of  the  witnesses  as  to  the  present  market 
value  of  the  particular  tract  in  question  on 
the  trial.  But  in  estimating  the  value  of 
the  premises,  apart  fr  im  the  effi'(  t  of  their 
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occupancy  by  the  corporation,  it  is  er- 
roneous to  instruct  the  jury  "to  consider 
what  tlic  value  of  the  farm  would  be  if  the 
railroad  was  not  on  it,  but  if  the  railroad 
were  in  the  immediate  neighborhood." 
.}/,ir//t  V.  .S7.  />ait/,  M.  &>  M.  A'.  Co.,  lo 
y/w.  &•  I'lig.  1^.  Ciis.  2^3,  30  Minn.  100,  14 
.V.  W.  Rep.  460. 

The  followhii;  instructions  have  been  held 
to  be  improper  : 

An  instruction  to  the  jury  from  which 
they  might  understand  tliat  in  ascertaining 
tile  amount  of  the  damages  they  were  to 
consider  the  value  of  the  land  as  such,  and 
also  the  value  of  the  gravel  existing  on  the 
premises.  Pittsburi^h,  Ft.  IV.  &*  C.  K.  Co.  v, 
Sioinney,  59  Ind.  100. 

An  instruction  to  the  jury  that  they  may 
take  into  consideration,  as  tending  to  de- 
preciate the  market  value  of  the  land 
tlirough  which  the  right  of  way  is  located, 
the  damages  for  stock  liable  to  be  killed  by 
moving  trains,  and  for  fires  liable  to  be  set 
out  by  locomotives,  passengers,  and  em- 
ployes, witiiout  making  any  distinction  be- 
tween what  may  be  negligently  done  and 
what  may  occur  accidentally  and  without 
negligence.  Chicago,  K.  &•  IV.  A'.  Co.  v. 
Pahner,  44  Am.  i5>»  Eng.  R.  Cas.  108,  44  A'an. 
no,  24  Pac.  Rep.  342.— Expi-aining  Atchi- 
son &  D.  R.  Co.  V.  Lyon,  24  Kan.  745. 
Following  Kansas  City  &  E.  R.  Co.  v. 
Kregelo,  32  Kan.  613. 

An  instruction  telling  the  jury  not  to  con- 
sider "consequential  damages,"  but  only 
"  direct  and  immediate  damages,"  without 
dclining  these  terms.  A'ansas  City,  N.  &^  Ft. 
i>.  A'.  Co.  V.  Dawley,  50  Mo.  App.  480. 

"If  you  find  for  the  plaintilT, you  will  find 
for  him  such  a  sum  of  money  as  the  evi- 
detire  shows  he  has  been  damaged,  not  ex- 
cii:(ling  the  amount  of  damages  alleged. 
1"  estimating  the  damages  you  may  find  for 
|)iaintilT,  if  any,  you  will  do  so  by  estimat- 
injj;  the  market  value  of  the  land  at  and  just 
befor'e  the  lime  of  building  of  the  railroad, 
and  tile  market  value  of  the  same  after  the 
injury  was  done,  if  any  be  shown  by  tlie 
evidence  to  have  been  done."  Cntlf,  C.  &* 
S.  F.  R.  Co.  v.  Helsley,  20  Am.  &•  Eng.  R. 
Cas.  89,  62  Tex.  593. 

AM  1 . 1  list  riK'lioiiM  coiifln Iiik:  Jury  to 
market  value.— Where  property  sought 
to  be  condemned  for  a  pid)lic  use  has  a 
market  value,  and  is  not  devoted  to  any 
particular  use  making  it  more  valuable  to 
the  owner  than  to  any  one  else,  such  value 


affords  the  true  measure  of  compensation 
to  be  paid  for  it ;  but  when  the  proof  tends 
to  show  the  property  has  no  market  value 
by  reason  of  the  particular  use  to  which  it 
is  being  applied,  it  is  error  to  instruct  the 
jury  that  the  compensation  should  not  be 
less  nor  more  than  its  fair  market  value, 
and  to  refuse  all  instructions  based  on  the 
theory  that  it  has  no  market  value.  Chi- 
cago &*  N.  IV.  R.  Co.  v.  Chicago  1^  E.  R. 
Co.,  25  Am.  (3^  Eng.  R.  Cas.  158,  112  ///. 
589.— yuoTED  IN  Illinois  C.  R.  Co.  v.  Chi- 
cago, 14!  111.  509. 

582.  Iiistnictioiis  nllowiiij;  more 
than  just  eoiiipeiisutioii.  — In  a  pro- 
ceeding by  a  railroad  company  to  condemn 
a  strip  of  land  for  right  of  way  then  and 
previously  occupied  by  it,  and  upon  which 
strip  of  land  the  company  had  before  con- 
structed its  road,  consisting  of  costly  em- 
bankments and  structures,  the  court  in- 
structed the  jury  that  in  estimating  the 
compensation  of  the  owner  of  the  land  they 
should  consider  the  whole  property,  includ- 
ing all  the  structures  upon  it,  as  well  as  the 
soil  to  which  they  were  afiUxed,  and  award 
such  sum  as  compensation  to  the  defend- 
ants as  said  property  was  reasonably  worth 
for  the  purpose  for  which  it  was  intended, 
although  of  no  practical  value  to  the  de- 
fendants in  connection  with  their  farm. 
Held,  that  the  instruction  was  erroneous, 
as  requiring  more  than  a  just  compensation. 
Chicago  &*  A.  R.  Co.  v.  Goodwin,  1 1 1  ///. 

273- 

58:t.  Instructions  ns  tokiiowled{;c 
gnineil  by  view  of  nreiiii.ses.— An  in- 
struction to  the  jury  in  language  from 
which  the  inference  might  be  drawn  that, 
having  themselves  viewed  the  premises, 
they  might  substitute  their  own  opinions 
as  to  the  injuries  to  the  land  for  those  of 
the  witnesses  regarded  in  a  mass,  is  error. 
Hoffman  v.  Jiloomsbitrg  Sr'  S.  R.  Co.,  143 
Pa.  St.  503,  22  All.  Rep.  823. 

The  court  instructed  the  jury  that  they 
were  the  judges  of  the  credibility  of  the 
witnesses  and  the  value  of  their  testimony 
in  relation  to  the  compensation  and  dam- 
ages; and  if,  after  full  consideiation  of  all 
the  testimony  in  the  case,  with  their  own 
inspection  of  the  ]ireniiscs,  they  might  con- 
clude their  inspection  was  a  more  reliable 
basis  for  the  estimate  and  assessment  of 
compensation  and  damages,  then  they  had 
the  right,  under  the  law,  so  to  do,  hut  that 
they  should    not  arbitrarily  and  without 
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reason  reject  any  of  the  testimony.  Held, 
that  the  instruction  was  erroneous.  Peoria 
O.  L.  &*  C.  Co.  V.  Ptoriii  Tcrminu!  R,  Co., 
146  ///.  37J,  34  X.  E.  Rip.  550.— Rkvii:w- 
INC.  Kieriiaii  v.  Ciiica},'o,  S.  F.  &  C.  R.  Co., 
123  111.  188;  .Atchison,  T.  &  S.  F.  U.  Co.  v. 
Schneider,  127  111.  144. 

The  court  instructed  the  jury  as  follows  : 
"You  have  the  ris.;ht  also  to  take  into  con- 
sideration in  this  case  such  knowledge  and 
information  as  you  may  have  acquired  of 
the  plaintiff's  land  as  to  the  alleged  injuries 
com  milted  there,  by  the  personal  examina- 
tion (^f  the  premises  that  you  have  been 
permitted  to  make  under  the  directions  of 
the  court."  Held,  no  error.  Cliicago,  K. 
&^  ir.  R.  Co.  V.  117///7S,  47  .li/i.  dV»  Ju/^.  R. 
Ciis.  317,  45  A'an.  no,  25  Pac.  Rep.  576. — 
Following  Topcka  %>.  Martineau,  42  Kan. 

3S7. 

584.  Instriictiuiig  siii{;liii{jr  out 
particular  f'aet.s. — .\ii  instruction  which 
singles  out  particular  facts  and  directs  the 
jury  to  consider  tliem  in  estimating  dam- 
ages to  land  is  erroneous.  The  jury  should 
be  instructed  to  take  into  consideration  all 
the  facts  in  evidence.  St.  Louis,  K.  &*  A'. 
//'.  R.  Co.  V.  .S7.  Louis  Union  Stock  Yard 
Co.,  57  Am.  &•  Km;.  R.  Ciis.677,  120  Mo. 
541,  25  .V.  ir.Rep.  399. 

An  instruction  which  singles  out  and 
calls  attention  to  the  testimony  of  the  land- 
owner is  erroneous, as  unfair  and  calculated 
to  mislead  the  jury  by  seemingly  giving 
undue  importance  to  such  testimony.  Jack- 
sonville ^  S.  K.  R.  Co.  v.  Walsh,  14  Am. 
&•  Eni^.  R.  Cas.  245,  106  ///.  253. 

5K5.  liiHtriietioiiM  as  to  mineral 
th'poslls,  —  In  proceedings  to  condemn 
placer  mining  land,  an  instruction  that 
"the  fact  that  the  lan<l  is  designated  as 
'  placers,'  and  that  the  title  thereto  was  ac- 
quired under  the  mining  laws  of  the  United 
States,  constitutes  no  evidence  that  the 
ground  in  (juestion  contain'  valuable  depos- 
its of  gold  or  other  mineral,  or  that  the 
same  is  valuable  for  placer  purposes,"  is 
not  objectional)Ie,  if  in  the  same  instruction 
the  jury  are  told  that,  if  they  believe  from 
the  eviflence  the  land  contains  deposits  of 
gold,  they  may  consider  the  fact  as  bearing 
on  the  qucstioti  of  its  vidiie,  and  that  if  the 
])rescnco  of  gold  enhances  either  the  mar- 
ket or  intrinsic  value  of  the  land,  due 
weight  mtist  bo  given  to  that  fact.  7\t'in 
Lakes  //.  (7.  Min.  Synd.  v.  Colorado  .Mid- 
land A",  to..  16  Colo.  I,  27  Pac.  Refi.  258. 


58G.  IiiMtriictiuiis  interpreting 
ngpreeincnt  between  uwner  and 
eonipsmy.— The  plaintiff,  in  an  action  for 
the  taking  of  and  injury  to  his  lands,  had 
executed  an  agreement  in  writing  that  he 
would  release  "to  the  company  which  un- 
dertakes to  construct  such  road  the  right 
of  way  of  lawful  width"  tiirough  his  land; 
"  the  damages  to  be  assessed  when  the  ro.id 
is  located,  and  the  amount  of  said  damages 
to  be  paid  in  stock  of  said  railroad  ;  cost  of 
fencing  not  included  in  damages,  provided 
no  damage  is  done  to  my  buildings,  race, or 
water  power."  Held,  error  to  charge  that 
the  proviso  related  to  the  whole  agreement, 
and  that  if  no  damage  was  done  to  the 
plaintiff's  buildings,  race,  or  water  power 
the  jury  could  tlnd  that  the  general  damage 
was  payable  in  stock;  and  that  otherwise  it 
would  be  payable  in  cash.  Hoffman  v. 
liloomsbura;  &•  S.  R.  Co.,  143  Pa.  St.  503,  23 
Atl.  Refi.  823. 

The  proper  construction  of  the  proviso 
is  that  the  cost  of  fencing  shall  not  be  in- 
cluded in  damages  if  no  damage  is  done  to 
the  buildings,  race,  or  water  power;  that  is, 
if  no  damage  is  done  to  the  buildings,  race, 
or  water  power,  no  damage  is  to  be  allowed 
for  the  cost  of  fencing.  Hoffman  v. 
Bloomsbierg  &*  S.  R.  Co.,  143  Pa.  St.  503,  22 
Atl.  Rep.  823. 

Defendant  company  was  not  estopped 
from  alleging  said  instruction  for  error,  by 
the  fact  that  on  the  trial  its  counsel  made  a 
verbal  statement,  when  offering  the  agree- 
ment, to  the  effect  that  if  the  water  power 
was  injured  the  damage  was  to  be  a  money 
assessment.  Hoffman  v.  liloomsbur^  &->  S. 
R.  Co.,  143  Pa.  St.  503,  22  ^Itl.  Rep.  823,— 
Dlstinguishing  Benson  v.  Maxwell,  105 
Pa.  St.  274;  Ritter  z/.  Sieger,  105  Pa.  St. 
400. 

It  was  error,  also,  to  instruct  the  jury 
that  "  tmder  the  agreement  it  was  the  duty 
of  the  defendant  so  to  construct  its  railroiiil 
as  not  to  interfere  with  [ilaintilT's  water 
power  and  race."  The  proviso  did  not  pro- 
hibit the  company  from  interfering  with  the 
water  power  and  race.  Hoffman  v.  lUooms- 
burii;  &•  S.  R.  Co.,  143  Pa.  St.  503,  22  Atl. 
Rep.  823. 

As  it  was  shown  that  there  were  several 
buildings  on  tiie  land  in  close  proximity  to 
the  railroad,  the  fact  that  specific  evidence 
was  not  given  in  relation  to  tiie  danger 
fro-.n  fire  rlid  not  exclude  that  subject  from 
consideration  by  the  jury  in  estimating  the 


'"-'.'■■  'Wij'.'  >4' 


r-TTTw 


EMINENT   DOMAIN,  587,  r>88. 


635 


value  of  the  whole  property  as  aflected  by 
the  railroad,  tloffman  v.  Bloomsburg  &•  S. 
K.  Co.,  143  Pa.  St.  503.  22  All.  Kep.  823. 

587.  Mi.sluadiiijj;  instriictioiis.  —  In 
tiie  absence  of  any  evidence  showing  that 
tlie  farm  or  tract  of  land  has  stock  thereon, 
or  is  adapted  to  stock  purposes,  an  instruc- 
tion to  consider  the  increased  risk,  or  the 
probabihty  of  stock  upon  the  premises 
beinj,'  accidentally  killed  or  injured  in  the 
operation  of  the  railroad,  is  misleading  and 
erroneous.  Leroy  &^  W.  R.  Co.  v.  Koss,  36 
^liti.  &^  J'->',if-  ■/»'•  ^"-f-  653,  40  Kan.  598,  2 
L.  A".  A.  217,  20  I'ac.  Rep.  197. 

An  instruction  is  misleading  which  ex- 
cluded from  the  consideration  of  the  jury 
ceitain  elements  of  damage  wiiich,  if  spe- 
cial and  peculiar  to  defendant's  land,  should 
have  been  considered,  but  if  they  were  com- 
mon to  other  lands  in  the  neighborhood, 
portions  of  which  had  not  been  taken,  they 
should  not  have  been  considered.  Kansas 
City,  A'.  Ssf  Ft.  S.  R.  Co.  v.  Dawlcy,  50  Mo. 
App.  480. 

On  the  assessment  of  damages  for  lots 
condemned,  there  being  no  pretense  that 
they  had  no  market  value,  the  court  in- 
structed the  jury  that  if  they  found  from 
the  evidence  that  there  was  no  market 
value  for  such  property  in  such  condition, 
they  should  determine  the  actual  value  of 
the  property  from  the  evidence  in  the  case. 
//(•/(/,  that  tiie  instruction  was  calculated  to 
mislead,  and  was  erroneous.  The  jury 
should  have  been  so  instructed  as  to  direct 
tiicir  inquiry  as  to  the  market  value  of  the 
property.  C/tica^i^o  &*  E.  R.  Co,  v.  Jacobs, 
no  ///.  414. 

The  company  filed  an  answer  setting  up 
an  allinnative  defense  to  the  payment  of 
(lanianes,  alleging  that  plaintiff  had  agreed 
if  the  roiid  was  located  over  his  land  at  a 
particular  place  that  no  damages  would  be 
claimefl.  The  court  instructed  the  jury  that 
in  order  to  render  such  defense  available 
the  company  must  pnjve,  "  by  a  preponder- 
ance of  evidence,  and  to  your  satisfaction," 
that  the  plaintiff  made,  in  substance,  such 
a.i;rcement.  Held,  objectionable,  as  leading 
the  jury  to  understand  that  the  burden  was 
on  the  defendant  to  prove  a  greater  degree 
of  certainty  than  that  afforded  by  a  mere 
prepDnderance  of  evidence;  or  that  the  de- 
fense must  be  established  beyond  a  reason- 
able doubt.  Oregon  R.  »S«»  N.  Co.  v.  Owsley, 
3  Wash.  T.  38,  13  Pac.  Rep.  186. 

588.  liiNtriictiuus  which  did  not 


iiiisltMid  tlie  jury* — The  court  instructed 
the  jury  that  tlu-y  mi^ht  "consider  the  fact 
that  tills  strip  of  land  is  taken  for  the  pur- 
pose of  building  and  operating  a  railroad 
thereon,  and  any  inconvenience,  or  appre- 
hension of  danger,  if  any,  which  may  arise 
out  of  this  peculiar  use."  Held,  that  the 
jury  could  not  have  been  misled  by  the  use 
of  the  term  "  apprehension,"  since  tiie 
whole  tenor  of  tlie  instruction  was  to  the 
effect  that  actual  damai;cs  alone  were  to  be 
allowed;  and  the  small  amount  of  the  ver- 
dict indicates  that  they  were  not  misled. 
Drehcr  v.  Iowa  S.  W.  R.  Co.,  10  Am.  &• 
Eng.  R.  Cas.  221,  59  Iowa  599,  13  A'.  IV. 
Rep.  754. 

A  charge  that  the  railway  company  "  does 
not  aj^ree  to  increase  the  plaintiff's  land  in 
value,  but  does  agree  to  compensate  for  an 
injury  or  depreciation,"  refers  to  any  injury 
caused  by  the  appropriation  of  the  right  of 
way ;  and  it  is  not  reasonable  to  suppose  a 
jury  was  misled  thereby.  Atc/tison,  T.  &^ 
S.  F.  R.  Co.  V.  Blacks/tire,  10  Kan.  477. 

Where  damages  are  claimed  by  the  land- 
owner for  lots  or  land  wholly  taken  for  the 
right  of  way  of  a  railroad,  and  the  court  in- 
structs the  jury  that  "  it  is  the  fair  market 
price  of  the  land  in  question  that  is  to  be 
ascertained  in  estimating  the  damage  " ;  that 
"  in  considering  the  market  value  the  jury 
will  take  into  consideration  the  actual  state 
of  the  market  at  the  time  of  the  taking"; 
that  "  in  determining  the  value  the  same 
considerations  are  to  be  regarded  as  in  the 
sale  of  property  between  private  parties  at 
the  time  of  the  taking";  and  that  "the 
market  value  must  be  the  actual  and'not  the 
conjectural  or  imaginary  value,"  such  in- 
struction is  not  erroneous  or  misleading. 
Chicago,  K.  &*  W.  R.  Co.  v.  Parsons,  51 
Kan.  408,  32  Pac.  Rep.  1083. 

A  charge  to  the  jury  "  that  the  market 
value  is  such  a  sum  of  money  as  the  prop- 
erty was  worth  in  the  market  to  persons 
generally  who  would  pay  its  just  and  fidl 
value  "  was  not  misleading.  Esch  v.  Chi- 
cago, M.  &^  St.  P.  R.  Co.,  36  Am.  S^  Eng.  R. 
Cas.  620,  72  Wis.  229,  39  N.  W.  Rep.  129. — 
Following  Snyder  v.  Western  Union  R. 
Co.,  25  Wis.  60;  Watson  v.  Milwaukee  & 
M.  R.  Co.,  57  Wis.  332;  Washburn  v,  Mil- 
waukee &  L.  W.  R.  Co.,  59  Wis.  364. 

An  instruction  that  the  jury  were  not  to 
include,  in  their  estimate  of  damages  for 
the  occupation  of  land  while  constructing 
the  road,  damages  for  the  original  construe- 
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tiwi)  of  a  roadbed  across  the  lot  in  ques- 
tion, nor  flania^es  for  tlie  fee-simple  value 
of  the  land  occupied,  but  to  confine  their 
verdict  to  sucii  amount  as  they  mij^lit  be- 
lieve would  compensate  the  plaintiffs  for 
the  use  and  occupation  of  their  land  by  the 
defendant  for  the  purpose  for  which  it  was 
used  by  it  for  the  period  it  was  so  used,  is 
not  misleading  when  they  were  further  di- 
rected not  to  consider  the  pecidiar  value  of 
tile  land  to  the  railroad  company,  for  the 
purpose  of  increasing  or  diminishing  the 
damages  to  be  given.  Baltimore  &•  O.  R. 
Co.  V.  novii,  (M,i.)  20  Atl.  Rt'p.  902. 

5MU.  Noii-prcjiKlicial  instructions. 
—  A  charge  referring  to  the  characteristics, 
disposition,  and  power  of  corporaticins,  and 
warning  the  jury  to  exclude  all  such  consid- 
erations from  their  minds,  does  not  tend  to 
prejudice  the  jury  against  the  plaintiff. 
Minnesota  Valley  R.  Co.  v.  Dor  an,  1 7  Minn, 
188  {.Gil.  162),  4  Am.  Ry.  Rep.  187. 

The  jury  were  instructed  that,  in  deter- 
mining the  va'.ue  of  land  taken  and  the 
damage  by  reason  of  such  taking,  they 
could  not  give  less  than  $375  nor  more  tlian 
$1750,  if  tiiese  were  the  highest  and  lowest 
estimates  of  the  witnesses.  As  a  matter  of 
fact  the  estimate  of  one  witness  was  $350. 
The  jury  found  a  verdict  for  $101 2. 50.  Held, 
that  the  railroad  company  could  not  have 
been  prejudiced  by  the  instruction.  Weyer 
v.  Chicago,  W.  &>  N.  R.  Co.,  68  Wis.  180,  31 
iV.  W.  Rep.  710. 

500.  Pra.vers  for  instructions, 
when  sliould  be  {^ranted. —  If  asked, 
the  court  should  instruct  the  jury  to  take 
into  consideration  the  fact  that  the  corpo- 
ration acquires  only  an  easement  in  the  land 
condemned,  and  they  should  allow  to  that 
fact  such  importance  as  they  deem  proper. 
Lafayette,  li.  &*  M.  R.  Co.  v.  IVittslo-iV,  66 
J II.  2'l9. 

Where  the  trial  is  had  before  the  grading 
of  the  roadbed  is  completed,  and  the  com- 
pany introduces  evidence  that  tiie  engineer's 
profile  shows  that  he  has  ordered  an  under- 
crossing  through  which  cattle  could  pass 
under  the  railroad  from  one  side  to  the 
other,  but  there  is  nothing  in  the  profile 
filed  by  the  company,  or  in  the  report  filed 
in  the  county  clerk's  office  by  the  commis- 
sioners appointed  to  assess  the  damages  for 
the  land  appropriated,  showing  such  cross- 
ing, the  court  should  instruct  the  jury,  when 
requested  by  the  owner  of  the  land,  that 
the  company  was   not  obliged,  under  the 


evidence,  to  maintain  such  under-crossing. 
LinU  V.  Chicago,  K.  Gr»  W.  R.  Co.,  42  Kan. 
352,  22  Pac.  R,p.  423. 

The  owner  in  fee  of  a  tide  mill  and  mill 
pond  having  leased  the  same  for  years,  and 
the  proprietors  of  a  railroad  having  con- 
structed their  road  over  a  portion  of  tlie 
pond,  the  owner  and  lessee  joined  in  a  pro- 
ceeding for  the  recovery  of  damages  there- 
for, and  introduced  the  lease  of  the  premises 
in  evidence.  Held,  that  the  respondents 
were  entitled,  with  a  view  to  the  assessment 
of  damages,  to  have  the  jury  instructed  by 
the  sheriff,  as  matter  of  law,  whether  the 
lease  conveyed  an  interest  in  the  soil  cov- 
ered with  tide  water,  or  only  a  right  to  use 
the  water  for  a  special  purpose,  as  an  ease- 
ment, in  connection  with  the  other  estate 
demised.  Davidson  v.  Boston  &•  M.  R.  Co., 
3  Cus/i.  (Mass.)  91. 

Though  the  defendant's  instructions  may 
not  confine  the  jury  to  the  assessment  of 
any  such  damages  as  may  be  recovered  in 
condemnation  proceedings,  yet  if  plaintiff's 
own  instructions  do,  and  the  instructions  of 
plaintiff  and  defendant,  taken  together  and 
in  their  entirety,  clearly  and  explicitly  de- 
clare to  the  jury  the  correct  boundary  lines 
in  which  they  are  restricted  in  their  inquiry 
and  assessment  of  damages,  and  there  is 
nothing  in  them  calculated  to  mislead,  then 
there  is  no  just  ground  of  complaint  on  ac- 
count of  the  defect  in  defendant's  instruc- 
tions. Chicago,  S.  F.  &*  C.  R.  Co.  v.  Vivian, 
33  Afo.  App.  5S3.  —  FoLUJWiNG  Muehl- 
hausen  v.  St.  Louis  R.  Co.,  91  Mo.  332. 

5J>1.  What  requests  to  chartfc  may 
be  properly  refused.— (i)  In  general. — 
Wh""-  the  owner  over  whose  land  a  right 
of  way  is  sought,  by  cross-petition  claims 
damages  to  other  parts  of  the  tract,  an  in- 
struction confining  the  assessment  of  the 
jury  to  the  strip  actually  taken  is  pro[ierly 
refused.  Chicago  &*  I.  R.  Co.  v.  Hopkins, 
cp  III.  316.— AppLiKn  IN  Cliicago,  P.  A:  St. 
L.  R.  Co.  V.  Aldrich,  134  111.  9.  DisriN- 
r.uisHK.D  IN  Wabash,  St.  L.  cS:  P.  K.  Co.  v. 
McDougall,  27  Am.  &  Eng,  R.  Cas.  386,  1 18 
III.  229. 

An  instruction  given  for  A.,  one  of  the 
defendants,  which  is  erroneous  as  to  peti- 
tioner, is  not  relieved  of  its  error  because  it 
may  be  proper  as  to  other  landowners,  when 
it  appears  on  its  face  the  same  was  given  on 
behalf  of  A.  Chicago  &*  E.  R.  Co,  V. 
Jacobs,  110  ///.  414. 

Wlicre  a  company  is  proceeding  to  con- 
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demn  a  perpetual  rijjht  of  way,  anfl  tliere  is 
no  evidence  of  the  existence  of  any  mineral 
or  other  substance  of  value  beneath  tiie  sur- 
face, the  measure  of  damages  is  the  same  as 
if  the  landowner  was  divested  of  the  fee  ; 
and  it  is  not  error  to  refuse  V>  charge  the 
jury  that  the  company  will  acquire  but  an 
easement  in  the  land  and  not  the  fee.  Ckw- 
//i//ts  v.  /Jfs  Moines  &>  S/.  L.  A'.  Co.,  17  ^Iw. 
(1^  E/i^^.  A'.  Cas.  86,  63  lait/a  397,  19  A'.  IT. 
A',-/>.  268. 

'.Vliile  the  right  of  way  for  a  railroad  con- 
demned under  the  statute  is  an  easement, 
and  the  fee  remains  in  the  owner  of  the 
land,  yet  it  is  not  proper  so  to  instruct  a 
jury  in  an  appeal  from  condemnation  pro- 
ceedings, unless  it  is  made  to  appear  that 
the  fee,  burdened  with  the  easement,  is  of 
sf)me  determinative  value  to  the  owner, 
wliich  is  not  ordinarily  tlie  case.  Clayton  v. 
Chicago.  I.  &^  D.  R.  Co.,  67  lo'va  238,  25  N. 
ir.  A'e/>.  150. 

Where  there  is  no  testimony  before  the 
jury  as  to  the  actual  extent  to  which  the 
railroad  company  will  use  the  land  appro- 
priated, and  the  court  instructs  the  jury  in 
general  terms  that  the  fee-simple  title  re- 
mains in  the  plaintiff,  subject  to  the  use  by 
tlie  company  for  the  purposes  of  its  road, 
a  refusal  to  instruct  specitlcally  that  "  he 
has  the  right  to  every  use  of  it  which  can 
be  made  without  interfering  with  the  opera- 
tion of  the  road,  and  to  all  grass  and  other 
vegetation  which  shall  grow  thereon,"  is 
not  error.  Leavenwortli,  T.  &•  S.  II'.  A\ 
Co.  V.  Paul,  10  Am.  6f*  Kng.  R.  Cas'.  490, 
28  A'an.  816. 

A  iioiiit  for  instruction  containing  eleven 
paragraphs,  each  proposing  a  distinct  sub- 
ject for  the  consideration  of  the  jury  in  as- 
si'ssing  damages  lor  the  appropriation  of 
hind  under  the  right  of  eminent  domain, 
UKiy  well  be  refused  by  the  trial  court,  on 
account  of  the  manner  in  which  it  is  pre- 
sented. Goijras  v.  I'ltilaiielphia,  H.  &>  P. 
A'.  Co.,  51  .Iw.  &•  Eng,  R.  Cas.  593,  144  Pa. 
St.  I,  22  .///.  Rtp.  715. 

(2)  Illustrations.  —  In  a  proceeding  to  con- 
demn a  site  for  a  railroad  l)ridge,  the  plain- 
till  asked  the  following  instructions  :  "  Tliat 
in  Considering  the  question  of  the  value  of 
tile  property,  the  jury  will  not  award  tlie 
owner  an  amount  for  damages  based  upon 
what  the  railro;id  compiiny  might  have 
saved  by  taking  the  land,  but  will  only  allow 
as  damages  the  amount  which  the  owner 
migiit  have  been  damnified  by  the  loss  of 


his  property;  and  in  their  estimate  of  loss 
they  may  consider  all  the  uses  to  wliicli  a 
person  could  have  devoted  the  [)roperty. 
Persons  or  corporations  are  sonu'times  au- 
thorized to  build  railroads,  and  taki;  i)rop- 
erty  for  that  purpose,  and  in  fixing  tlie 
value  of  that  property,  tlie  rule  is,  not  how 
much  the  land  is  worth  to  the  railroad  com- 
pany, or  how  much  the  railroad  company 
will  save  by  adopting  a  route  over  the  land 
in  controversy,  but  what  is  the  value  of  the 
land  to  the  owner,  considering  all  the  uses 
to  wliich  it  might  be  devoted  by  him." 
Held,  that  these  instructions  were  properly 
refused.  Little  Rock  Junction  1\.  Co.  v. 
Woodruff,  33  Am.  Sf*  Eng.  R.  Cas.  169,  49 
Arlc.  381,  4  Am.  St.  Rep.  51,  5  S.  W.  Rep. 

IT- 

Where  the  jury  are  instructed  that  they 
should  consider  no  elements  of  damages  to 
the  land  except  such  as  were  S[)ecitiid  in 
the  charge,  and  supposed  damage  resulting 
from  the  fact  that  ()ools  of  water  had  been 
allowed  to  accumulate  on  the  right  of  way 
was  not  included  in  the  elements  enumer- 
ated in  the  charge,  no  prejudice  to  the  com- 
pany arises  from  the  refusal  of  the  court  to 
instruct  the  jury  to  indulge  the  presump- 
tion that  the  roadbed  would  be  projjcrly 
drained  when  completed,  although  a  witness 
has  testiiied  that  he  based  Uis  estimate  of 
damages  in  part  upon  the  accumulation  of 
the  pools  of  water  upon  the  right  of  way. 
Fayctleville  &^  I..  R.  R.  Co.  v.  Combs,  39 
./;;/.  &^  J'lni!;.  R.  Cas.  140,  51  Ark.  324,  11  S. 
ir.  A>/.  41S. 

Where  there  was  a  great  difference  in  the 
estimates  of  the  v  'nesses,  the  court  was 
asked  to  instruct  lie  jury  that  they  had 
no  right  to  take  an  average  of  the  testimony, 
nor  tf)  set  down  and  add  up  the  amounts 
sworn  to  by  each  witness  and  then  divide 
by  the  number  of  the  witnesses,  which  was 
refused,  //eld,  that  the  latter  part  of  the 
instruction  might  properly  have  been  given 
if  asked  alone,  but  taken  with  the  first 
clause,  was  erroneous,  and  calculated  to 
mislead.  Peoria  &^  A'.  I.  R.  Co.  v.  /Urketl. 
62  ///.  332,  7  .////.  Ai'.  Rep.  334. 

The  judge  refused  to  charge  the  jury  that 
in  making  "their  estimate  of  the  price 
which  should  be  paid  for  the  expropriation 
they  must  take  into  consideration  not  only 
the  general  value  of  the  property  of  the 
same  nature  and  cpiality,  but  the  particular 
value  wliicli  the  land  may  possess  in  rela- 
tion to  the  rest  of  the  estate  from  wliich  it 
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is  to  be  flismemlicrerl,  and  to  the  injury 
which  tiiis  (ilsnuMiiberincnt  may  cause  the 
(icfcndaiit."  The  juriye  refused  ;ilso  to 
charge  that  "tlie  law  cotitcinplated  the  ex- 
propriation siiouid  l)c  made  iieforc  o[)cra- 
tions  are  commenred,  and  if  this  be  not 
done,  whatever  auj,'mei)tatii)n  may  liave 
arisen  in  the  vahie  of  the  hiiid  from  tlie 
location  of  the  road,  if  allowed  at  all,  is  not 
to  be  allowed  in  comjiensation  for  damages 
clone  until  the  expropriation  is  legally 
elTected."  //(■/</,  that  the  refusal  in  iioth 
cases  was  correct.  AV-rt'  ih/iii/is,  O.  &^  G. 
W.  A'.  Co.  V.  J.(iiiiip-iii\  lo  La,  .hi/i.  150. 

In  a  proceeding  to  assess  damages  for 
taking  petitioner's  land,  where  the  riglit  of 
way  appurtenant  thereto  was  cut  olT,  and 
the  uncontradicted  evidence  discloses  the 
fact  thai  the  same  was  "an  ancient  cartway, 
through  gates  and  bars,"  and  "an  inherent 
right  in  the  land,"  a  request  to  charge  that, 
if  the  way  "had  been  through  gates  and 
bars  for  the  passage  of  cattle  tiirough  and 
from  the  pasture,  and  for  such  incidental 
uses  only  as  would  belong  to  a  way  leading 
to  and  from  the  pasture,  then,  if  the  char- 
acter of  the  land  changes  from  pasture  to 
building  lots,  the  right  to  use  that  way  as 
an  open  way  l)y  occupants  of  cottages 
erected  on  the  land  would  not  be  included 
in  the  rights  of  way  as  now  existing,"  is 
properly  refused.  In  such  a  case,  an  in- 
struction that  the  continued  existence  of 
the  way  "does  not  depend  upon  the  land 
remaining  pasture  land  "  is  correct.  /-V/j 
V.  A'a/i/as/,Y/  /ifiic/i  A'.  Co.,  36  Am.  &^  Eng. 
R.  Cas.  631,  148  A/ass.  35,  18  ^V.  E.  Kcp, 
592. 

The  court,  in  answer  to  a  request  that 
the  jury  be  instructed  to  specify  the  items 
of  damage,  refused  and  charged  tiiat  tiiey 
ought  to  consider  each  item  separately,  and 
the  sum  total  woidd  be  their  verdict,  and 
their  verdict  might  be  returned  with  or 
without  the  specification  of  the  items. 
Hild.  no  error.  Western  Pa.  R,  Co.  v.  /////, 
56  Pa.  St.  460. 

J>02.  Fiirtlicr  or  additional  in- 
Hti'ii«'ti<»iiM. — It  is  not  an  abuse  of  discre- 
tion for  the  court  to  refuse  to  recall  the 
jury,  after  they  had  retired  for  deliberation, 
for  the  purpose  of  sidimitting  to  them  a 
special  issue  which  is  embraced  within  an- 
other issue  already  submitted  to  them. 
California  C.  R.  Co.  v.  Hooper,  76  Cat.  404, 
18  Pac.  Rep.  599. 

Where  the  jury  fails  to  find  any  damages 


for  the  diversion  of  a  stream,  the  court  may 
direct  the  jury  orally,  on  the  return  of  tlieir 
report,  to  find  some  amount  as  such  dam- 
ages, under  section  9  of  the  111.  ttniiu'iit 
Domain  Act,  allowing  amendments  iiiuler 
tiic  direction  of  the  court.  Such  diieciion 
is  not  a  violation  of  the  statute  r(r|iiiring 
the  court  to  instruct  in  writing,  k'/ernan 
v.  Chiiago,  S.  F.  <S-  C.  R.  Co.,  \2j,  III.  liSS, 
14  A'.  A",  Ref).  18,  II  West.  Reft.  632. 
.51Kt.  Siibiiii.ssiiHi  of  is.siirs  and 
S|u>fial  questions  to  jury.— In  Kansas 
it  is  error  for  the  trial  court,  when  re(|uestefl. 
to  refuse  to  submit  s|)ccial  interrogatories 
to  the  jury  as  to  the  value  of  the  land  im- 
mediately before  and  immediately  after  the 
location  of  the  right  of  way.  Clmago.!,  &- 
A'.  R.  Co.  V.  Pinunsilin,  38  h'an.  78,  1 5  Pac. 
Rep.  889.— Following  Wichita  &  \V.  K. 
Co.  V.  Fechheimer,  36  Kan.  46. 

The  jury  may  be  interrogated  as  to  any 
particular  clement  of  the  damages  sulhied 
by  reason  of  the  construction  of  a  railroad 
over  a  tract  of  lanri  ;  but  a  refusal  to  sub 
mit  a  question  asking  the  jury  to  state  all 
the  elements  or  sources  of  damages,  and 
tiie  anKJUnt  allowed  for  each,  is  not  error. 
Leroy  &>  W.  R.  Co.  v.  Hau'l.-.  36  ^Itn.  6^ 
Kng.  R.  Cas.  665,  39  A'an.  638,  iS  Par.  R,p. 
943.  j^eroj'  &•  IV,  R.  Co.  v.  Mollis,  39  Kan, 
(^\(i.  18  Pac.  Kip.  947. 

Where  there  has  been  detailed  evidence 
as  to  the  value  of  certain  property  injured 
or  destroyed  by  appropriating  the  rif^lit  of 
way,  and  questions  are  submitted  asking 
for  the  value  of  such  projierly,  the  juiy 
should  answer  the  (piestions  thus  submitted. 
Ottawa,  O.  C.  &•  C.  G.  R.  Co.  v.  Aiio/pli.  41 
Kan.  600,  21  Pac.  Rep.  643. 

In  Michigan  tiiere  is  no  authority  in  the 
law  for  submitting  special  questions  to  a 
jury  in  condemnation  proceedings,  and  the 
same  rule  applies  to  commissioners.  7'o- 
ledo.  S.  (S-* .)/.  A'.  Co.  v.  Campau,  83  .Mich.  33, 
46  iV.  W.Rep.  1026.-  Foi.l.owiNo  Toledo, 
S.  &  M.  K.  Co.  7/.  Campau,  83  Mich.  31.— 
Grand  Rapids  v.  Luce,  92  Mich.  92,  52  A'. 
W.  Rep.  635. 

504.  I>ir«M'tiiier  verdict.  —  Where 
plaintiffs,  a  partnership  consisting  of  the 
owner  of  the  lands  and  his  two  sons. 
claimed  damages  for  interference  with  their 
business,  and  the  case  is  tried  at  \.\w.  same 
time  with  the  suit  of  the  owner  brought  to 
recover  damages  for  the  land,  it  is  not  error 
for  the  court  to  give  binding  instructions 
for  the  defendant  where  there  is  no  testi- 
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iiionysliowini;  the  value  of  any  interference 
witli  i)hiintills'  business.  Ihiird  v.  Sc/iuyl- 
kill  l\r.;r  E.  S.  K.  Co.,  1 54  Pa.  SI.  463,  25 
////.  K(p.  834, 

8.  Evi\knce  on  Qut'slion  of  Damages. 

ol)5.  Ill  fTt'iioral.*  — (I)  Admissible. — 
In  arriving  ai  ilic  value  of  the  properly 
taken  and  the  cUiniaijes,  if  any,  to  tlie  resi- 
due, all  evidence  liavinj;  a  bearing  u|)on  tlic 
ciJini)Cnsation  and  daniat;cs  to  be  awarded 
is  achnissible.  Colorado  Midland  R.  Co.  v. 
Jiioivn,  47  Am.  <^  Eng.  K.  Cas.  164,  15  Colo. 
193.  25  I'ac.  Ktp.  87. 

All  evidence  is  admissible  which  tends  to 
siidW  ilie  jury  llie  true  condition  of  the 
JMiid  and  all  its  surroundings  wliicii  aflect 
the  value  and  convenience  of  its  use,  and 
iiiiw  sucli  value  and  convenience  are  af- 
fected bv  the  condemnation  for  right  of 
way.  Bell  v.  Chicago,  Ji.  &*  Q.  A.  Co.,  74 
Joh'a  343.  37  A'.  //'.  A'e/>.  768. 

In  a  i)r(>ceeding  to  condemn  property  for 
a  railroad  dopot,  tiie  casii  value  of  liie  prop- 
erty is  the  only  proper  measure  of  damages. 
All  evidence  tending  to  show  tiiat  value  is 
proper,  and  all  evidence  tending  10  enhance 
ilie  damages  above  or  reduce  them  t)elow 
tiiat  sum  is  improper.  Jacksonville  <5~»  S. 
E.  R.  Co.  V.  Walsli,  14  Am.  &•  Eng.  R.  Cas. 
245,  106  ///.  253.  — DisriNGUisiiKU  IN  Chi- 
cas^o,  V.  &  St.  L.  R.  Co.  7'.  Kaioii,  136  111.  9. 

The  jury  are  entitled  to  know  the  amount 
of  land  taken  ;  iiow  it  alTfCts  tlie  remain- 
der; how  it  divides  the  farm,  in  case  of 
farm  Kinds,  as  to  water,  pasturage,  improve- 
ments, etc.;  and  also  the  danger  and  incon- 
venience in  tlie  perpetual  use  of  the  track 
for  moving  trains  over,  and  what  injury  to 
stock,  and  many  other  things  connected 
therewith,  belter  understood  and  better  to 
be  explained  by  persons  of  large  experi- 
ence in  such  matters;  and  as  a  general  rule, 
any  evidence  that  tends  to  illustrate  these 
various  subjects  is  admissible.  Rockford,  R. 
I.  5-  .S7.  L.  R.  Co.  v.  McKinley,  64  ///.  338.— 
Ai'i'MKD  IN  Chicago,  P.  &  St.  L.  R.  Co.  v. 
Aldrich,  134  III.  9.  Foi.i.owKi)  iNChicago& 
I.  U.  Co.  V.  Hopkins,  90  111.  ixd.—Gulf,  C.  Sf 
S.  /•".  R.  Co.s.Abney.i  Tex.App.  {Civ.  Cas.) 

485. 

Where  a  railroad  company,  in  construct- 

*  Evidence  admissible  to  prove  value  of  land 
appropriated,  see  note,  14  Am.  &  Eni;.  R.  Cas. 

J77.  1S5. 

Evidence  as  to  elements  of  special  damage, 
see  note,  51  Am.  <&  E.ng.  R.  Cas.  607. 


ing  its  road  through  a  farm,  destroys  a  val- 
uable spring,  evidence  as  to  the  character 
of  the  spring  and  its  destruction  maybe  ad- 
mitted in  an  action  to  recover  damag(^s  for 
the  land  taken  for  right  of  way.  U'inklc' 
mans  v.  J>es  Moines  i\'.  If.  R.  Co.,  i.^ylm. 
&•  Eug.  R.  Cas.  i&6,62/o7c>a  11,  17  A'.  //'. 
A'*'/.  82, 

Where  the  answer  denies  that  the  peti- 
tioner has  sought  in  good  faith  to  accjuire 
title  by  purchase,  or  that  the  respotuJents 
had  demanded  an  unreasonable  price  for 
the  land,  it  is  error  for  the  court  to  exclmle 
testimony  otlered  by  the  respondents  to 
show  the  value  of  tlie  land  in  support  of 
such  denial.  Grand  Rapids,  L.  &^  /).  R. 
Co.v.  IVeiden,  bf)  Mich.  572,  14  West.  Re/>. 
59,  37  A^.  IV.  Rep.  87 2. 

Evidence  aflduced  by  the  owner  to  prove 
that,  before  the  roatl  was  constructed,  a 
river  deposited  large  (juantitics  <jf  sediment 
on  his  meadow,  which  greatly  enrichcfl  it, 
and  that  the  embankment  had  greatly  di- 
minished the  deposits  in  quantity  and  fer- 
tilizing properties,  is  admissible.  Concord 
R.  Co.\.  Greely,  23  A'.  //.  237.— FoLLowiNii 
Dearborn  v.  Boston,  C.  &  M.  R.  Co.,  24  N. 

H.  179. 

In  a  proceeding  to  condemn  land  belong- 
ing to  a  church,  evidence  is  admissible,  for 
the  purpose  of  showing  that  the  value  of  the 
land  is  impaired,  that  passing  trains  will 
frighten  horses  near  the  cliurch  during  ser- 
vice. Durham  &>  X.  R.  Co.  v.  Hiillock  Church, 
.\\.lm.  &•  Eng.  R.  Cas.  151,  104  .lA'.  Car.  525, 
lo.V.  E.  Rep.  761. 

The  true  measure  of  dainages  where  land 
is  condemned  for  railroad  purposes  is  the 
difference  of  value  of  the  owner's  tract  as  a 
whole,  as  it  was  before  the  road  was  laid 
upon  it,  and  as  it  is,  or  will  be,  after  the 
road  is  constructed ;  but  evidence  of  the 
various  matters  going  to  make  up  the  dam- 
ages is  aflmissible  as  a  means  of  enabling 
the  viewers  or  the  jury  to  reach  a  just  con- 
clusion upon  the  whole  matter.  Danville, 
H.  &^  IV.  R.  Co.  V.  Gear harl.  Si*  Pa. SI.  260. 

(2)  Inadmissible. — Where  the  question  is 
the  amount  of  damages  plaintiff  has  sus- 
tained by  the  taking  of  his  land  by  a  rail- 
road, evidence  that  the  defendant  company 
was  using  the  water  of  a  creek  upon  such 
land,  and  of  the  value  of  such  use  to  the 
road,  is  inadmissible.  Selma,  R.  &•  D.  R. 
Co.  V.  Keilh,  ^iGa.  178. 

The  opinions,  or  rather  conjectures,  of 
witnesses  that  horses  might  be  frightened 
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while  traveling;  on  a  turn|>ike  road  near  a 
railroaii  rrossiiin  are  not  a(linissil)lc  in  evi- 
dence fur  llic  |)uri)ose  of  allcctin^  liie  dam- 
ages tliiit  tile  turnpil^e  company  is  entitled 
to  for  iiavinir  a  poiiion  of  its  njad  crossed 
or  paiallclid  Ijy  llic  lailroad.  'J'ro}' ^j^  />'. 
A'.  Co.  V.  iWnllurn  /'iini/i/ic  Co.,  16  JIarii. 
(X.  v.)  100.  — l)isriM;iisiii;i)  in  Ue  Uiica, 
C.  Ac  S.  V.  K.  Co.,  56  n.irl).  456. 

Nciilier  is  the  ()pini<jn  of  witnesses  as  to 
tile  nei'.essiiy  for  diverting;  tlic  turnpilvc  at  a 
certain  place,  and  tlie  cost  of  doin^stj;  or 
tli;il  the  railroad  company  <nij;ht  to  build  a 
briiij^c  at  a  certain  crossing,';  or  the  amount 
of  d.iMiai;es  that  llii'  turn|)ikc  com|)any 
should  have  for  crossing  its  road  by  the 
railro.id,  admissible.  7'rov  &^ /I.  A".  Co.  v. 
j\'(i///u-r/i  I'lirnpihc  Co.,  16  Barb.  (A'.  I'.l 
100. 

Where  no  special  gnjund  is  laid  therefor, 
account  books  of  persons  not  parties  to 
condemnation  proceedings  arc  not  of  them- 
selves admissible  in  evidence  to  prove  the 
vmIuc  of  the  properly  alTected  by  the  appro- 
priation and  (piantity  of  products  trans- 
ported over  it  from  the  lands  of  other  par- 
ties. l\nocrs  v.  nazcllon  ijf*  L.  K.  Co.,  33 
{>lu'o  St.  429. 

olXt.  Kviduiicc  of  (lainuKC  to  part) 
of  trart  not  takoii.*— Evidence  of  dam- 
age Uix  taking  lanfl  for  right  of  way  should 
be  directed  first  to  the  actual  value  <;f  the 
land  taken  by  the  railroad,  and  then  to 
the  damages  resulting  to  the  remaintler. 
Spr/ni^/irlil  &^  M.  A'.  Co.  v.  A'/uui,  44  A//:. 
258.  ll'tnona  Gt^  .S'/,  /'.  A'.  Co.  v.  ll'iildron, 
II  .)///.'«.  515  (CT/A  392).— Foi.l.oWiNc;  Wi- 
nona iHr  St.  P.  R.  ("o.  71.  Denmaii,  10  Minn. 
2C)7.-  DlsriNdi'isHKli  IN  Sherwood  v.  St. 
Paul  &  C.  R.  Co.,  21  Minn.  127.  Foi.i.owk.d 
IN  .Arbrush  7>.  Oakdale,  28  Minn.  61.— C'(v/ar 

A\i/>/Ws,  I.  F.  &>  iV.  ir.  a:  Co.  v.  Ay,i//,  30 

y/w.  &*  /Ctii^^.  A'.  Cas.  357,  37  A///I/1.  38,  33 
.V.  If.  AV/>.  (>. 

On  the  question  of  damages  to  land  not 
taken  for  a  right  of  way,  testimony  of  wit- 
nes.ses  as  to  the  value  of  the  land  not  taken, 
with  the  improvement  upon  it,  is  proper,  in 
connection  with  other  evidence  of  the  value 
of  the  land  after  the  co.istruction  of  the 
road.  Clikai^o.  /',  <&-  .SV.  /..  A'.  Co.  v.  Eaton, 
136  ///.  9,  2(1  N.  !■:.  Rep.  575. 


*  Injuries  tn  adjoining  lands  caused  by  con- 
struilidu  and  i>|ierali(>n  of  railrnads  ;  value  of 
properly  and  damages,  how  pmved,  see  nolc,  31 
Am.  St.  Rep.  734. 


Where  the  witnesses  state  that  the  land 
taken  by  a  railroad  comj)any  is  wcjrth  as 
land  only  S^'  or  $7  per  acre,  but  that  in  the 
form  and  for  the  purpose  it  is  taken  it  i;; 
worth  to  the  balance  of  the  land  from 
S30  to  S50  per  acre,  the  presumption  is 
th.it  the  increased  valuation  is  put  upon 
it  on  account  of  the  damages  ihjiie  to  the 
balance  of  the  land  ;  and  no  other  damage  s 
should  be  allowed  than  what  aie  spec  ially 
staled  and  proved  as  further  anfl  additional 
damages.  Stlina,  A'.  &•  I).  A',  Co.  v.  AV(/- 
70//11;  5 1  Ca.  470. 

Kvidence  relating  to  the  manner  in 
which  the  railway  allected  the  farm  as  a 
whole,  how  it  allecled  a  hog  pasture  and  a 
stream  of  water  and  access  thereto,  the  si/e 
of  the  stream,  the  value  (jf  the  farm  and  of 
the  farms  in  that  neighborhood,  the  height 
of  the  grade  and  the  depth  of  the  dil(  lies, 
etc.,  was  properly  admitted.  Dyc/ur  v. 
hnva  S.  VV.  A'.  Co.,  10  ^l>/i.  &^  En^i[.  A'.  Cas. 
221,  59  /oTiui  599,  13  A'.   U\  Kep.  754. 

It  was  i)roper  to  show  that  the  damage  to 
the  land  was  increased  by  reason  of  the 
fliagonal  course  of  the  railroad  across  the 
same;  and  the  exact  condition  of  ditches 
and  embankments  made  on  the  land  appro- 
priated in  constructing  the  roadway,  and 
the  injuries  resulting  therefrom  to  appel- 
lant's land.  St.  Joseph  &^  I).  C.  K.  Co.  v. 
On;  8  A'afi.  419,  5  //w.  A'y.  Rep.  127.— 
DouiiTKU  IN  Wichita  cS;  W.  R.  Co.  v.  Kuhn, 
33  Am.  &  Eng.  R.  Cas.  159,  38  Kan.  675. 

Testimony  of  the  rent  which  could  be 
obtained  {ox  the  farm  since  the  appropria- 
tion of  the  right  of  way  is  comjietent,  not 
as  a  basis  for  damages,  but  as  tending  to 
show  whether  such  appropriation  had  de- 
preciated the  market  value  of  the  farm ; 
and  this  is  the  rule  whether  the  rent  is  or 
had  been  for  a  money  consideration  or  a 
share  of  the  crops.  I'remont,  li.  &^  M.  I'. 
A'.  Co.  V.  /i'ates,  57  A //I.  &•  Jwi<^r_  A'.  Ciis.  711, 
40  AV/^  381,  58  A^  IF.  Rep.  959. 

In  an  inquiry  whether,  and  how  much, 
the  part  of  a  farm  not  taken  is  depreciated 
in  value  by  the  appro])riatiiin  of  a  part, 
evidence  as  to  the  size  of  a  farm  ;  the  !)ur- 
posc  for  which  it  is  used;  the  improve- 
mcnis  thereon,  and  how  located;  the 
direction  of  the  road  across  the  farm  ;  the 
cuts  and  fills  made  or  to  be  made  in  the 
construction  of  the  road  ;  the  width  of  the 
right  of  way;  the  height  of  embankments; 
the  depth  of  ditches;  the  inconvenience  of 
crossing  the   track   from   one  part  of   the 
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f.irm  U)  aiiotlicr ;  the  liability  uf  stock  beinj; 
killed ;  tliij  (iaiijjcr  fr<;rn  lire  from  passing 
tr.iins — (jf  all  tiicsc  facts  is  competent  for 
tin;  jury's  consideration  in  (Ictermitiini;  the 
(Iciireciation  in  value  of  tlie  remainder  of 
t'.ie  farm.  Fremont,  K.  &*  M.  y.  A'.  Co.  v. 
Iliili's,  57  Ant.  Cw  1'"}^.  R.  Las.  711,  40  .\W>, 
3^;i,5,S.\'.  //'.  /V,/.  .J5<>. 

it  is  proper  to  admit  evidence  showin-^ 
that  the  remaininp;  portion  will  i>e  depre- 
ciated in  value  by  the  condemnation,  by 
disli.:,'uration,  danj;er  from  lire,  danj;er  to 
stock,  wasliinu;  of  the  soil,  wasliinj^  dirt 
into  a  tank  situated  theieon,  and  by  dis- 
connecting the  tract;  and  it  is  proper  l(i 
jd-i  init  witnesses  who  were  ac(|uainted  with 
the  land  to  ^'wc  tiieir  opiniciu  as  to  the 
amount  of  damage  tliat  will  result  from 
these  various  causes.  Ciii/>ii:s7'///r,  //.^r'  II', 
A'.  Co.  V.  ll'afiles,  3  'J'e.v.  A/ip.  (Civ.  Ccis.) 
4S2. 

Where  land  throuj^h  which  a  railroad  is  run 
is  used,  im|)roved,  and  occupied  asoneetiiire 
farm,  ({uestions  as  to  its  value  in  detached 
parcels  are  notproper,  and  si)ecial  interroj^a- 
tories  based  on  such  a  valuation  should  not 
bo  submitted  to  the  jury,  lyinklfmans  v. 
J>es  .Moiiit-s  X.  //•'.  A'.  Co  ,  14  y/w.  &^  Az/i,'. 
/i'.  Cas.  186,  62  loioa  11,  17  N.   11'.  Aep.  82. 

The  owner  is  not  entitled  upon  the  ap- 
peal to  prove  damatjcs  for  the  construction 
of  a  railroad  track  beyond  the  line  of  the 
condemned  projjcrty.  Tiic  evidence  is  to 
be  confined  to  the  value  of  the  land  taken 
and  the  improvements  thereon,  and  for  all 
other  damages  sustained  by  the  owner  by 
reason  of  such  rij^ht  of  way  so  appropri- 
ated. Beyond  the  limits  of  the  condemned 
property  the  railroad  company  obtains  no 
ri^tlit  whatever  by  its  condemnation  pro- 
•  eedinj;,  and  if  it  attentpls  to  illegally  use 
the  adjacent  land,  the  landowner  has  aniplc 
remedy  for  his  protection,  se|)arate  fronj 
the  appeal  from  the  award  of  the  commis- 
sioners. Keisiter  v.  /Ih/iisoii  U.  I).  &>  A'. 
Co.,  10 //;//.  &"  /-'Hi^.  A'.  Cii.i.  155,  27  A'iDt.  382. 

oDT.  wIh'ih'  land  Ii«'s  in  two  «»r 

inorr  parcels  or  divisituis.  — In  csti- 
maiing  the  damaf^es  for  the  location  of  a 
railroad  over  a  farm,  the  inquiry  slioidd  not 
Ik;  Mmitcd  to  the  lej.;al  subdivisions  of  land 
traversed  by  the  road,  but  the  injury  to  the 
farm  as  a  whole  should  be  considered. 
Iliirtshorn  v.  Jiurliiii^toH,  C.  A'.  <S^  A'.  A". 
Co.,  52  Am'd  613,  3  A'.*  IV.  Kfp.  64S.  Parks 
v.  U'istconsin  C.  A'.  Co.,  33  M^/.v.  413. 

Where   a  tract  of    five  acres  is  cut  ofl 
4  D.  R.  D.— 41. 


from  the  body  of  plaintilf's  farm  the  value 
of  the  live  acres  may  be  proved.  The  jury 
mi;.;bt  well  consider  the  value  of  tlu;  eoin- 
poiieiit  parts.  lAurison  v.  loiua  Midland 
A'.  Co.,  3O  loiCii  323. 

W'luMe  the  landowner  is  in  the  occupa- 
ti..n  of  two  lots  within  the  limits  of  a  city, 
which  are  occuiiie<l  and  enjoyed  as  one 
tract,  and  commissioneis  ai)p(jiiiied  for  the 
purpose  condemn  a  coi  nei-  of  one  of  1  he  lots 
f<jr  the  ri;.;lit  of  way  of  a  railroad  company, 
and  the  landowner  appeals  from  the  award 
of  the  commissioners,  reciliiiv;  in  the  bond 
for  ap|)eal  the  lot  referred  to  in  the  proceed- 
ings of  the  commissioners,  the  damages  al- 
lowed, and  allej^es  that  the  valuation  and 
as.sessment  of  <lamaj;es  are  totally  inade- 
(|uate  and  insullicient,  the  landowner,  on 
the  bearing;  upon  ai)peal,  is  entitled  to  olfiT 
evidence  not  only  of  the-  value  of  the  jior- 
tion  of  land  taken,  but  of  the  diminution  of 
the  value  of  the  whole  property  from  which 
it  is  severed,  and  thereon  to  recover  the 
actual  damages  sustained  to  the  whole  prop- 
erty by  reason  of  the  rif;lit  of  way  so  appro- 
priated from  a  |)oriioti  of  one  of  the  lots. 
Rtisner  v.  Atchison  U.  D.  &»  A*.  Co.,  \oAm. 
&*  ling.  A'.  Cas.  155,  27  A'(/;/.  382,  -iJoUMTKD 
IN  Wichita  &  W.  K.  Co.  v.  Kulin,  33  Am. 
iS:  Kn^.  R.  Cas.  159,  38  Kan.  675.  yuoiKD 
i.\  Chicago,  K.  &  W.  R.  Co.  v.  Grovicr,  39 
Am.  &  Knj;.  R.  Cas.  146,  41  Kan.  685.  21 
I'ac.  Rep.  779;  Chicago,  K.  it  W.  R.  Co.  v. 
Cos|)er,  42  Kan.  561,  22  I'ac.  Rep.  634;  Clii- 
cajjo,  K.  &  W.  R.  Co.  11.  Hrunson,  43  Kan. 
371,  23  Pac.  Rep.  495.  — C'///Vv(i,^),  A'.  &>  IV. 
A'.  Co.  V.  Jirnnson,  43  A'an.  371,  23  Pac. 
Ref>.  495.— (JiioriNt;  Reisner  v.  Atchison 
U.  I).  &  R.  Co.,  27  Kan.  382. 

It  appeared  that  a  certain  farm  was  inter- 
sected by  a  canal,  ;md  that  the  land  taken 
by  the  railroad  was  wholly  on  one  of  the 
portions  of  the  farm  into  which  it  was 
divided  by  the  canal.  The  canal  was  un- 
used, but  the  fee  in  its  bed  was  not  in  the 
owner  of  the  farm.  Moth  before  and  after 
the  construction  of  the  canal,  the  land  had 
been  usc<l  as  one  undivided  farm.  The 
deed  \.o  plaintiff,  however,  descril)(;d  sepa- 
rately the  |)arts  lyinfj;  on  either  side  of  the 
canal.  Held,  th.'it  evidence  to  show  depre- 
ciation in  the  value  of  the  farm  as  a  whole 
was  admissible.  Cameron  v.  J'itls/turg/i  &* 
L.  K.  R.  Co.,  157  Pa.  St.  617,  27  Ail.  Rffi. 
668. 

50K.  ItiinltMi  of  prool'as  to  damage 
to  laud  not  taken.  — Damages  incident  to 
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tlic  taking  of  land  for  rightof  way  for  a  rail- 
road, and  for  wliicli  compensation  must  be 
made  to  the  owner,  iiideix-iidenily  of  the 
portion  actually  appropii.ited,  are  the  re- 
sult of  facts  and  circumstances  susceptible 
of  pro(jf,  ami  they  must  be  proved  before 
tlu,'  d.!!nai,n'S  a.v-  allowed.  l''rt'inont,  hi.  (S^ 
M.  r.  A'.  C(.'  V.  /,,i////',  5  .////.  &*  I'.n^.  1\. 
Cds.  j'7.  II  AW>.  5^2,  ID  A'.  W.  A'ffi.  4tj^  — 
Foi.l.d'.viN;;  I'r.'mont,  K.  &  M.  V.  U.  Co.  v. 
\Vh;'!cii,  II  Ncl).  5.S5.  -  Foi.i.oWKi)  is  Fre- 
mont, F.  iS:  M.  V.  K.  Co.  7-.  Ward,  11  Neb. 
597.— //<n  v  V.  />';7V,v.v,  3  Pittsb.  (Pa.)  304. 

Tlu"  petitioner  is  not  bound  to  assume 
that  land  not  taken  will  be  rlama,i;cd,  and 
go  on  and  make  jiroof  in  respect  of  it,  nor, 
in  tiie  absence  of  proof  by  the  landowner 
tending  to  show  such  damage,  is  it  bound 
to  assume  the  burden  of  proving  a  negative. 
Cliiiiii^o,  S.  /•'.  il^  C.  A'.  Co.  V.  riiflps,  125 
III.  482,  15  West.  Rfp.  28 1,  17  iX.  K.  Ri-p. 
769. 

51M>.  Situation,  voiiditioii,  and 
valiio  <»!'  <»lli«>r  lands  in  tlio  vifinily. 
— The  situation  and  condition  of  other 
lands  in  the  vicinity  of  the  land  in  question 
may  l)e  shown  as  t'Miding  to  aid  in  deter- 
mining the  value  (jf  the  l.itier;  but  as  tlie 
distance  increases  the  force  of  the  evidence 
diminishes,  and  the  trial  judge  may  exclude 
such  evidence  wlu-n  the  compared  lands  are 
so  distant  that  the  evidence  can  have  no 
practical  value.  Pacl:ar<f  v.  /irrifr/i  AWi- 
P  Co.,  54  A'.  /.  L.  553,  25  .  ///.  AV/.  506. 

Where,  in  the  nature  of  things,  there  can 
be  no  market  value  of  a  piece  of  property 
by  reason  of  its  tieing  used  in  connection 
with  and  as  a  part  of  some  extensive  busi- 
ness or  enterprise,  its  value  must  be  deter- 
mincfl  by  iiii;  uses  to  wiiich  it  is  applied. 
In  such  case  the  market  value  of  neighbor- 
ing lands,  dilTerently  circumstanced,  maybe 
shown,  as  throwing  some  light  <m  the  (jues- 
tion,  but  it  falls  lar  short  (jf  furnishing  a 
true  or  adequate  test  of  the  value  of  the 
properly.  C/iicago  &^  ;V.  \i'.  A'.  Co.  v. 
C/i/iiijfo  iS-  E.  P.  Co.,  25  A)/i.  &>  Jut^.  P. 
Cas.  158,  112  ///.  5S9.— Rkvik.wki)  IN  Peoria 
G.  L.  &  C.  Co.  7'.  Peoria  Terminal  R.  Co., 
146  111.  372. 

One  farmer  cannot  testify  to  the  incon- 
venience which  he  lias  suffered  on  his  farm 
from  theorclinary  runningof  railroad  trains, 
for  the  purposi!  of  alTecting  tlie  flai  lages  in 
a  C(mdemnation  proceeding,  that  another 
farmer  is  entitled  to.  Concord  P.  Co.  v. 
Gyily,  23  N.  H.  237.— Distinguishfd  in 


Faton  V.  Boston,  C.  &  M.  R.  Co.,  51  N.  M. 
504. 

000.  Kvidcncc  of  value  lor  partirn- 
lur  us<»,  wlicn  adini!<.sil>li!.'<'— U[>on  the 

([uestion  of  the  compensation  to  be  awarded 
the  landowner  it  is  competent  to  show  that 
the  land  lias  a  special  value  for  particular 
uses.  Demn-r  Sr'  A'.  O'.  P.  Co.  v.  Giijfilli,  \  7 
Coio.  598,  31  Pai.  Pep.  171. 

if  lots  sought  to  be  condemned  are  in  use 
for  market  gardening  purposes,  and  are 
more  valuable  for  that  purpose  than  for 
any  other,  the  owner  will  iiave  the  right  to 
sh(iw  that  fact;  and  hence  there  is  no  error 
in  admitting  proof  in  such  case  of  the  value 
per  load  of  the  manure  or  compost  on  the 
land.  Cliifiij^o  Sr'  A".  A'.  Co.  \.  Jacobs,  no 
///.  414.— Ai'i'RoviNi;  Ilaslam  v.  Galena  & 
S.  W.  R.  Co.,  64  III.  353. 

Fvidence  that  the  land  is  a  dairy  and 
stock  farm,  and  valuable  for  the  purposes 
of  grazing  and  pasturage,  and  that  its  value 
for  such  purposes  will  he  diminished  if  al- 
lowed to  remain  <jpcn  and  unfenced  for  six 
months  after  the  completion  of  the  roafi,  is 
properly  admissiiile.  C/iicof^o,  /'.  «S~»  St.  I.. 
P.   Co.   V.   Katoii,    1 36  ///.   y,  26    A'.  !■:.  Pep. 

575-^ 

Where  the  petitioner  introduces  evidence 
that  the  portion  of  the  farm  cut  ofT  from 
the  buildings  might  be  sold  to  adjoining 
landowners  at  but  little  depreciation,  the 
landowner  may  show  in  rebuttal  that  the 
buildings  are  of  a  size  and  character  partic- 
ularly suited  to  the  farm,  and  therefore  too 
extensive  and  valuable  for  less  than  the  en- 
tire farm.  C/i/ciit;o,  /'.  iS^  S/.  L.  P.  Co.  v. 
Gteiney,  xyj  III.  628,  25  A'.  /;.  Pep.  798. 

On  the  assessment  of  damages  by  a  jury 
for  the  taking,  by  a  city,  of  railroad  land, 
capable  of  use  as  a  gravel  pit,  but  not  in 
such  use  wlien  taken,  the  allowance  of 
questions  as  to  the  market  price  of  the 
gravel  as  merchandise,  the  cost  of  transpor- 
tation, and  the  demand  and  bupi)ly,  lies  in 
the  discretion  of  the  judge  presiding  at  the 
trial.  Providence  Sf'  W.  P.  Co.  v.  Worces- 
ter, 155  Mass.  35,  j.-)  N.  E.  I\ep.  5^,-  Fol.- 
I.()WIN<;  Moulton  v.  Newburyport  Water 
Co.,  137  Mass.  163. 

Teslinmny  tending  to  show  that  aware- 
house  erected  for  the  storage  and  shii)ment 
of  wheat,  etc.,  possessed  superior  facilities 
over  other  structures  of  a  like  character  in 


*  Evidence  of  special  use  as  afTectinK  the  value 
of  l;ir.>i  taken,  see  51  Am.  &  Eno.  K.  Cas.  597, 
ahsty. 
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the  same  vicinity  for  transncting  such  busi- 
ness cheaply,  by  reason  of  tiie  manner  of 
its  construction,  and  more  favoraljle  loca- 
tion with  reference  to  the  river,  is  com()e- 
tent  evidence  upon  the  (piestion  of  value. 
Kit'pc  V.  Clu\i\i;o,  D.  &*  M.  A'.  Co.,  23  Mi'iitt. 
18,  17  Am.  h'v.  /u'/>.  ly. 

Upon  an  intpiiiy  in  a  summary  proceed- 
ing hy  a  railroad  company  to  c(.<ndcmn  land 
belon;.;ing  to  a  church  for  tiie  purpose  of 
constructing  its  road,  evidence  of  the  value 
of  the  land  prior  to  the  construction  of  the 
road,  and  subsequent  thereto,  for  church 
purposes,  and  also  evidence  that  the  con- 
}jrci,Mtions  accustomed  to  worship  there 
were  disturbed,  and  facilities  for  the  accom- 
modation of  their  horses  and  vehicles  were 
destroyed  or  im|)aired,  whereby  the  utility 
and  value  of  the  land  were  diminished  as 
cinirch  property,  is  competent  in  ascert.'iin- 
in;^  the  damages  to  be  assessed.  Diirliiiin 
&•  W  R.  Co.  V.  liiilloik  C/iiiri/i,  44  .liii.  &^ 
/uijr.  A'.  Ciis.  151.  104  .\'.  Car.  525,  10  .S". 
/■;.  A','/>.  761.  -F'oi.i.owi.Nc,  Raleigh  &  A.  A. 
L.  K.  Co.  7'.  Wicker,  7.\  N.  Car.  220. 

Where  land  has  no  market  value,  from 
the  fact  of  its  being  I'scd  as  a  right  of  way 
for  a  railroad,  and  chvoted  to  a  special  use 
of  making  railroad  transfers,  estimates  of 
its  value  with  reference  to  such  use,  by 
those  competent  :o  speak  in  that  regard, 
should  be  receiverl  on  the  ([uestion  of  c<}m- 
pensation  to  be  i)aid  for  its  condemnation 
for  the  use  of  another  railroad  company  for 
its  right  of  way,  and  it  is  error  to  refuse 
such  evidence,  l.a/ci'  S/iori'  &^  M.  S.  K. 
Co.  V.  C/it<itj;o  &>  ir.  I.  A\  Co.,  100  ///.  21. 
— LiMiri'.i)  IN  Chicago  iSt  E.  R.  Co.  ?>. 
Jacobs,  no  111.  414.  Rkvikwki)  in  John- 
son 7'.  Freeport  &  M.  R.  R.  Co.,  25  Am.  & 
Eng.  R.  Cas.  192,  11 1  111.  413. 

001. when    iiijuliiilssihlo.— The 

fact  to  be  ascertained  is  the  value  of  the 
land  at  the  time  of  the  taking;  and  to  ar- 
rive at  this  value,  testimony  to  prove  the 
annual  net  profits  derived  from  the  land  for 
a  particular  use  is  not  admissit)Ie.  S/oikton 
&*  C.  A'.  Co.  V.  Go(^iii)ii,  49  (.'ai.  139,  7  ^-liii, 
/v>.  AV/.  263. 

I'-vidcnce  of  a  member  of  a  company 
aliout  to  engage  in  pork  packing,  of  what  he 
a'1,1  the  other  members  consider  a  portioei 
of  the  land  taken  worth  and  arc  williiig  to 
give  for  it,  is  too  speculative  and  uncertain, 
and  is  inadmissible.  Seliiia,  R.  i3««  J).  R. 
Co.  V.  AV////,  53  (/'</.  178 

Wiicrc  the  projjoscd  riyht  of  way  would 


take  the  defendant's  wii;e  cellar,  the  court 
refused  to  allow  him  to  testify  what  damage 
he  would  suffer  by  the  taking  of  his  cellar, 
but  lie  was  allowed  to  testify  to 'iie  value 
of  his  land  for  any  or  all  |)uriJoscs.  //<•/</, 
no  errcjr  in  refusing  the  evidence  as  to  the 
cellar.  J)e  Jliiol  v.  I'rcfport  &*M.  R.R.  Co., 
1 1 1  ///.  499. 

The  c|uestion  to  be  determined  is  the 
market  value  of  the  land  to  be  taken,  and 
in  (jrder  to  arrive  at  that  value  it  is  proper 
to  siiow  that  the  land  is  valuable  for  graz- 
ing, for  raising  corn,  wher.t,  oats,  grapes,  or 
any  other  products  for  which  it  may  be 
used;  but  the  probable  profits  arising  Ironi 
a  wine  cellar  or  otherwise  are  too  remoic. 
Jh-  Jliiol  V,  Freeport  &^  J/.  R.  R.  Co.,  1 1 1  ///. 
499. 

Though  the  character  of  the  land  as 
mineral  land  is  a  proper  subject  for  consid- 
eration by  both  witnesses  and  jury  in  esti- 
mating the  dama<;es,  yet  it  is  error  to  admit 
in  evi<lence  an  estimate  of  the  specific  value 
of  the  mineral  ajipropriation,  either  to  re- 
cover the  value  of  ilie  mineral  itself,  or  as 
an  element  in  determiningthe  market  value 
of  the  land.  Reiuiiiii^  &^  /'.  R.  Co.  v.  />'<i/- 
l/itiser,  119  /'<».  .S'/.  472,  12  Cent.  Kep.  173,  13 
All.  Rep.  294,  21    W.  \.  C.  253. 

In  sucii  a  ("!se,  while  the  fact  that  addi- 
tional facilities  for  the  transi)orlation  of  the 
pr(,-i  1.;;  i  of  the  land  are  alTordcd  by  tin; 
ra'T'j.id  may  be  proved  by  the  com])any  as 
an  element  of  advantage,  yet,  as  rates  of 
transportation  are  not  permanent,  but  lluc- 
tnating,  an  olfer  to  show  a  reduction  of 
such  expenses  by  evidence  as  to  specific 
rates  prevalent  at  a  part icul.u  time  between 
particul.ir  points  is  inadmissible.  Rediiint^ 
(S^  /'.  A'.  Co.  V.  liiilthaser,  \\c)  Pa.  St.  472, 
12  Cent.  Rep.  173,  i^  At/.  Rep.  294,21  II'. 
j\.  C.  253.--ni,sTiX(;uisiiiNO  Pittsburgh  & 
L.  v..  R.  Co.  7'.  Robinson.  95  Pa.  St.  42^). 

<(02.  Kvi(l4>ii«-<>  of  po.ssiltio  liitiiri^ 
us«>H  «r  iiii|»rov«>iii<>iit.s.  -The  o|)inions 
of  witnesses  as  to  the  probable  future  use  of 
real  estate  are  nf)t  competent  to  be  received, 
but  the  eligible  situation  of  land  neat  .1  vil- 
lage or  city,  and  the  effect  thereof  up(  '• 
the  present  value  of  the  land,  are  prop(>r 
sul>iects  for  consideration.     Cedor  Rapiiis,  I. 

/■'.  Z''  X.  ir.  R.  Co.  V.  RviDi.  ioAw.&-/:>ttr. 

R.  Cas.  357,  37  Minn.  38,  33  A'.  //'.  Rep. 
6. 

The  question,  "For  what  purpose  could 
this  properly  be  used  jtroperly  ?  "  is  properly 
excluded  as  inadmissible  upon  the  ({uotioii 
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of  value.     Santa   Ana   v.   Harlin,  99    Cat. 
53.S,  34  /'.ft-.  A',/.  224. 

TliL-  measure  of  damaj^es  for  land  taken 
or  injured  by  the  construction  of  a  railroad 
is  liir  si'lluij;  value  before  and  after  liie  ap- 
propriation in  view  of  the  purposes  for 
wliii  li  it  is  suitable:  and  it  is  error  to  adiuit 
testimony  as  to  the  suitability  of  ciiy  prop- 
erly for  division  into  lots,  aiul  the  sellitiL' 
valiU'  of  the  lots  wiien  so  divided.  J\iiu- 
sylViUiia  S.  I'.  A'.  Co.  \.i7t\irv,  y)yli/i.  O-^ 
Jiii^.  A'.  Cis.  132,  125  /'<!.  S/.  442,  \-]  All. 
Kip.  468.  yuoil'.H  IN  Schuylkill  River  M. 
S.  R.  Co.  V.  Stocker.  44  Am.  &  Kn^.  R. 
Cas.  137,  128  Pa.  St.  233. 

It  is  error  to  permit  the  owner  of  a  tract 
of  land  very  near  to  the  city  to  testify  as 
to  e.Mensive  buildinj;  operations  goinj;  on 
upon  his  land,  the  effect  of  such  testimony 
beiiii;  to  j;ivc  the  jury  an  exaj^'^eratcd  idea 
of  the  value  of  the  i,'round  as  the  scene 
of  future  buildinj;  operations.  Siiiuxlla'll 
Kivcr  E.  S.  R.  Co.  v.  S/oiltT,  44  .-liii.  &^ 
Eng.  R.  Cas.  137,  128  /'a.  S/.  233.  iS  y///. 
/iV/.  399.  — QuoTiNd  Pennsylvania  S.  V.  R, 
Co.  T/.  Cleary,  125  Pa.  St.  442. 

In  cstimaiifi};  the  value  of  the  lot  before 
the  taUiufj;,  its  possible  and  probable  uses 
are  im|)ortaiit  elements,  and  might  be  show.i 
by  the  opinions  of  expert  witnesses;  but 
the  details  and  cost  oi  improvements,  and 
probable  rental  afterwards,  are  inadmissible 
as  iiidei)endent  facts,  though  such  tietails, 
as  the  basis  of  opinions  as  to  value,  arc 
legitimate  subjects  of  cross-exaniination. 
Ilanix  V.  Scltuylkill  Riier  E.  S.  R.  Co.,  141 
J\i.  St.  242,  21  ^///.  Rtp.  590. 

Tiie  land  in  (piestion  was  not  a  desirable 
tract,  was  situated  more  than  two  miles  be- 
yond tlie  limits  of  the  city  of  Des  M(jines, 
and  was  approached  from  the  eitv  by  way 
of  (ireenwood  avenue,  but  lay  more  than 
a  mile  from  that  avenue,  and  eighty  rods 
south  of  the  line  of  the  avenue  extended 
westward.  On  the  question  of  damages  to 
plaintilT  caused  by  taking  the  right  of  way 
over  the  l,and— //(/(/,  that  evidence  to  the 
effect  that  Greenwood  avenue  was  a  good 
road  by  which  to  approadi  the  land  was 
proper,  but  that  evidence  as  to  the  superior 
character  of  the  'mprovcments  uiion  said 
avenue  was  not  propei  to  be  admitted,  i' 
not  appearing  that  the  land  is  likely  to  be 
in  demand  in  tlie  near  future  for  residetice 
purposes,  f.a  Mont  v.  St.  J.oui's,  I).  M,  &^ 
uV.  R.  Co.,  14  ^l;n.  &'  lliig.  R.  Cas.  192,  62 
Jowa  193,  17  A',  ir.  Rep.  465. 


OO.'I.  Kvi<l<MU'c  of  UHOS  to  wliioli 
tlie  land  Is  adaiitablv — The  peculiiir 
fitness  of  the  land  for  particular  p'lrposes 
is  an  element  in  estimating  its  value  which 
may  be  shown  as  a  factor  in  soKing  the 
problem  of  market  value,  and  it  is  error  lor 
the  court  to  refuse  to  allow  evidence  show- 
ing the  adaptation  of  the  land  for  a  college 
or  for  a  school,  or  for  other  i)anicular  pur 
poses  to  which  it  is  naturally  adaptei!. 
Santa  Alia  v.  I/at/i/i,  i)i)  Cat.  53^,34  /\u. 
Rep.  224.      Ihipiiis  V.  C/i/\ai;o  ^1^  .\'.  //',   R. 

Co.,    23   .int.    C;--    Jlllg_     /v>.     (,,v.    yj      I,  J     ///      fj- 

3  A'.  /•;.  R,-p.  720.  Ricut  V.  O/ii'o  &^  .]/.  A'. 
Co.,  3^  .-////.  &^  Eirx.  R.  Cas.  234,  126  ///.  4S. 
15  ll'<:<t.  R,p.  190,  17  A'.  /•;.  A',/.  807.  Ihr- 
iit/t-s  Iron  Works  v.  E/i^/ii,  J.  &•  E.  R.  Co., 
141  ///.  491,  30  A'.  /•;.  R,'p.  1050.  St-att/r  £- 
M.  R.  Co.  V.  Miiipliine,  4  11 'as//.  448,  30 
J'ar.  Rep.  720. 

Kvidence  that  the  land  sought  to  be  con- 
demned has  a  peculiar  value  for  certain 
puri)oses  is  admissible,  though  it  is  not  used 
at  the  time  for  any  such  pur|)ose.  If  its 
adaptability  to  a  particular  purpose  gives  it 
a  present  value,  the  f<wner  is  entitled  to  that 
value,  if  it  is  to  be  acquired  for  public  use. 
Louis7>i//e,  X.  O.  i2»  7'.  R.  Co.  v.  Rja//,  64 
Jl/t'ss.  399,  8  .S'<).  Rip.  173. 

If  the  land  to  be  taken  has  upon  it  an 
impr<)vement  which  materially  add.,  to  its 
market  value,  the  owner  will  have  the  right 
to  show  its  character  and  extent  and  its 
value,  for  the  i)ur|)ose  of  enhancing  the 
market  value  of  the  property.  The  market 
value  is  not  confined  to  any  one  particular 
use,  but  the  value  f(<r  any  purpose  lor  which 
the  land  may  be  adapted  may  be  proved. 
J)r  lUwl  V.  E/teport  i3-  J/.  A'.  A'.  Co.,  1 1 1  ///. 
49<«. 

If  the  property  is  claimed  by  a  cemetery 
company,  it  may  be  shown,  on  the  question 
of  the  compensation  and  damages,  that  the 
lanf!  is  not  used  for  b\irial  purposes,  and  is 
not  susc(>ptible  of  Ijeing  used  for  cemeiirv 
purposes.  The  owner  of  the  laud  is  enti- 
tled to  have  the  highest  piico  for  which  tlu; 
same  ( an  be  sold  for  any  puriiose.  Con- 
lotdia  Ctiuitiiy  As.wc.  v.  .Minnesota  &->  A'. 
W.  A'.  Co.,  30  ./w.  <S^  /'»,K-  /''•  (-''*'•  j''',3.  ■-' 
///.  199.  12  X.  E  Rep.  536,  10  West.  Rfp.  573. 

On  the  a'^sessnient  of  damages  for  a  strip 
across  lots  abutting  upon  a  river,  the  court 
allowed  the  lot  owner  to  introduce  in  evi- 
dence a  plat  of  a  proposerl  im|iro\'f  nieiit, 
showing  water  fronts  of  proposed  docks 
along  the  river.     The  court,  in   admitting 
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the  plat,  and  in  an  instruction,  limited  this 
evidence  to  the  cjuestion  of  what  use  the 
lilts  iiiii;iit  (ji-  injjjht  not  be  ada[)ted  to. 
Held,  no  crro'  in  its  admission.  Oiliiiiut 
River  R.  Co.  v.  Moore,  33  .  ////.  &»  J-"^-  A". 
Lii.1.  1 7y,  1 24  //'•  3-9.  1 5  ''^'-  I--  J'^'P-  7('4-— 
Fi)i,i,i)\viNi;  Cliicago  &  E.  R.  Co.  v.  Blake, 
110  111.  163. 

It  is  proper  to  prove  the  value  of  the  land 
prr  iicie,  a.s  it  may  allord  one  means  of  dc- 
tcrininin.!.;  the  cum|)ensation  to  he  paid,  and 
iii  many  cases  perhaps  the  only  one.  Hut 
tin-  l.infjowncr  will  have  no  cause  to  com- 
iLiin  wlien  evidence  o(  its  value  for  all  pur- 
poses is  allowed  to  he  shown  by  him.  J/er- 
lilies  Iron  H'orks  v.  Eli^in,  J.  &*  E.  R.  Co., 
141  ///.  491,  30  iV.  /:'.  At/>.  1050. 

Where  a  witness  states  that  land  was 
worth  so  much  before  a  railroad  was  con- 
structed, and  that  it  was  n<Jt  worth  so  much 
after  the  road  was  constructed,  he  may  give 
a  reason  for  such  stiitcmcnt  by  sliowing  that 
it  was  valuable  and  suitable  for  residence 
purposes  before  the  road  was  built,  but  not 
afterward.  MeClean  v.  C/in<ixo,  I.  &*  D.  R. 
Co.,  67  /o7(iit  568,  25  A'    W.  Rep.  782. 

//  seems  that  evidence  is  inadmissible  of 
the  nature,  extent,  and  amount  of  all  the 
Inisiness  done  on  the  land,  even  for  tiie  pur- 
pose of  showing,  as  one  element  of  the 
market  value  thereof,  how  and  to  what  ex- 
tent it  might  be  used  by  any  one.  W/iif- 
ni>tH  v.  Jioslon  &*  M.  R.  Co.,  3  .lllen  (Mass.' 

'3:- 

The  cpiestion  asked  a  witness,  "To  what 
use  are  these  lots  adapted?"  is  improper, 
because  it  refers  to  tlie  condition  oi  the  lots 
at  the  time  of  th-;  trial,  and  not  at  the  time 
ol  the  tiling  of  the  report.  Confer  v.  St. 
J\xiil  &*  .S.  C.  R  Co.,  22  Minn.  342,  19  ./;/;. 
Ry.  Refi.  407. 

Where  it  appeared  that  the  lot  con- 
(Irinncd  was  bounded  oti  three  sides  by 
dijiot  gi( Hinds,  in  a  hirge  city,  on  tlie  line  of 
a  railro.id  established  .-md  in  operation,  and 
there  was  evidence  tending  to  show  that  the 
land.  .It  the  time  of  its  appfoprialion,  was 
cun\enieiuly  located  for  a  tra<k  connection 
with  such  rtiilwav  -//<•/</,  that  evidence  was 
further  admissible  tending  to  prove  that 
such  lot  was  at  that  lime  an  diuible  site  for 
warelunise,  elevator,  or  mamitacturing  jiiir- 
poscs,  by  reason  nf  siudi  location  ;  that 
pioximityto  the  railroad  tfMided  to  enhance 
th<'  value  of  lands  in  the  vicinity;  and  that 
there  .-as  an  actual  rlem.ind  for  the  same 
fvjr  ;nich  iiinposea,  and  for  business  recpiir- 


ing  convenient  access  to  the  railro.ad  for  the 
receipt  and  shipment  of  freight;  the  only 
issues,  upon  the  evidence,  being  the  value 
of  the  lot  and  the  [Jiacticability  of  furnish- 
ing track  connections.  Russell  v.  St.  J'liid, 
M.  &^  M.  R.  Co.,  20  Am.  &^  Enj^.  R.  Cas. 
191,  11  Minn.  210,  22  .\'.  //'.  Rep.  379. 

lividence  of  the  availability  of  the  land 
as  an  approach  to  a  large  city,  for  railroads, 
and  of  lis  adaptability  to  use  for  manufac- 
turing purposes,  is  competent  to  show  the 
commercial  value  of  the  land.  Webster  v. 
Kansas  City  &*  S.  R.  Co.,  116  M-\  114,  22  .S'. 
W.  Rep.  474.— Kkviiavinc;  Curric  v.  Wa- 
vcrly    &    N.   Y.   U.    K.  Co.,    52    N.    J.    L. 

381. 

It  was  not  error  to  admit  evidence  tend 
ing  to  prove  that  the  property  in  question 
(r  tract  of  twenty-one  acres  adjoining  the 
city  of  I'lattsmouth)  was  su.sceplible  of  sub- 
division into  smaller  lots  by  reason  of  whicii 
it  was  more  valuable,  and  that  in  crjnse- 
quence  of  the  constructifin  of  the  railroad 
track  subdivision  thereof  was  rendered  im- 
possible, whereby  the  value  of  the  tract  was 
greatly  impaired.  Omalui  Southern  R.  Co. 
V.  Hceson,  36  i\el>.  361.  54  X.  11'.  Rep.  557. 

The  landowner  may  show  to  what  uses 
liis  land  is  adapted,  and,  in  proper  cases, 
may  resort  to  expert  evidence  for  that  pur- 
pose; but  a  comjiarison  of  such  uses  is  for 
the  jury,  and  no  one  is  an  expert  in  respect 
thereto.  Paekard  v.  Rer^^en  Xeek  R.  Co.,  54 
X.  J.  L.  553,  25.;//. /•</.  506. 

When  one  compiiny  is  proceeding  to  ac- 
quire the  lands  of  another  it  is  proper  for 
the  defendant  company  to  give  evidence 
tending  to  show  the  source  of  its  title  to 
tiie  strip  of  land;  the  cost  of  the  right  of 
way;  the  manner  in  which  the  land  iiad 
been  and  was  then  used;  the  legislative  au- 
thority for  building  a  railroad  ;  the  purposes 
for  which  it  had  held  and  still  held  its  title, 
the  value  of  the  strip  per  mile  for  any  feas- 
ible purpose;  the  cost  of  building  walls, 
etc.,  for  its  protection;  its  adaptability  for  a 
railroad  route;  ami  other  evidence  tending 
to  show  that  the  lands  were  peculi.irly 
adapted  to  the  biulding  of  a  lailroad  at 
moderate  expense  and  in  a  favorable  loca- 
tion. ///  re  AV;i'  Vorl.'.  I..  &^  W.  R.  Co..  27 
Hun  {X.  )'.)  116. 

Where  a  railroad  company  i.^  only  seeking 
to  acquire  a  right  of  way  in  a  public  street, 
the  abutting  lot  owners  may  siiow,  as  alTect- 
int;  their  damages,  the  suilafjleness  of  their 
proj)erty   for  particular   kinds   of  business. 
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In  /•<•  Union  El.  R.  Co.,  55  //«//  163,  :o  A'.  V. 
S.  A'.  3SO.  7  A-.   J-.  .s////.  S53. 

<i(>4.  ICvi<I«'iic«'  to  show  iiii  iii- 
i«*ii«i<-«l  iis«'. —  li  is  projicf  f(jr  ;>.  1  uid- 
owiR-r  lo  sIkjw  tin:  piiiiii'Sc  for  wliicli  ilu; 
land  lias  Ijccii  i)iii\  liascd,  and  liow  far  vhv. 
takiiii;  of  a  poilion  of  il  wdl  damage  tlic 
residue  for  siicli  purpost',  ///  rr  .Wti'  I'l'/X- 
C.  iT—  //.  A".  A'.  C'<^,  6  //i/n  (.V.    )'. t  140. 

i;\  idetice  of  llic  inteiidod  use  of  tlic 
propirty  takt'ii  is  proper  to  sliow  llie  cir- 
ciimsiances  under  wliicli  laud  was  taken, 
and  ils  situation  wiien  ajipropriated  1)V  the 
company,  as  \y,\rx  of  tlie  n-s  .i,'v.v/(r.  It  is 
not  evidence  atlectini;  tlie  compensation  to 
Ije  paid,  lint  is  admissible  for  the  purpose 
of  sliowiiit;  ilic  actual  s'ate  of  the  mailer. 
A'i)/;</('///  &^  I).  A'.  Co.  V.  /Viv,  5  /-<.  's. 
(.V.  I'.)  ::<;S. 

On  a  proccedinfj  to  condemn  a  strij)  of 
fifty  feet  olT  one  side  of  a  lot  or  block 
in  a  city,  the  court  allowed  the  lot  owner 
to  exhibit  befoie  the  jury  the  plan  of 
a  structure  he  had  contemplated  erectinjj 
on  the  premises,  limiting  it  in  ils  elTect  as 
evidence  to  the  puri)osc  of  showinj;  the  ca- 
pabilities of  tlie  property.  //cA/,  that  so 
limited  there  was  ikj  error  in  admittin,!:;  the 
same  in  evidence.  Cliicai^o  &*  E.  A'.  Co.  v. 
lilaku;  23  Am.  &^  Eiit;.  A',  dts.  97,  116  ///. 
i()3,  4  A'.  A".  AV/.  4S8.  -Foi.i.oWKi)  IN  Calu- 
met Kiver  K.  Co.  v.  Moore,  33  Am.  &  Kng. 
K.  Cas.  179,  124  111.  329. 

In  proceedin(j;s  before  commissioners  for 
assessment  of  (lama<4es  for  land  condemned, 
testimony  as  to  the  valiu-  of  a  portion  of 
the  land  for  wharf  privile^'cs  is  inadmissi- 
ble, for  the  reason  that  the  parly  claiming 
compensation  has  no  wharf  franchise.  The 
mere  fact  that  he  may  at  some  time  obtain 
sucii  franchise  is  too  remote  and  speculative 
to  be  taken  into  consideration.  Ccnirol 
J',ii.  A'.  Co.  v.  J'l-iuson,  35  C,i/.  747. 

The  price,  cost  of  handling,  and  the  de- 
mand and  supply  of  an  article  of  mcrchati- 
dise  which  may  or  may  not  be  wrought  out 
of  the  land  bv  labor  which  nvisi  necessaiiiy 
be  continued  for  smne  cousideiable  length 
of  lime, during  which  the  care  and  manage- 
ment of  the  property  and  the  expensi-  of 
holding  it  are  uncertain  but  imjiortant  ele- 
ments in  the  value  of  the  commodity  when 
it  n-aches  a  market,  cannot  be  said,  as  mat- 
ter of  law,  to  be  so  decisive  of  the  value  of 
the  laud  ,»s  to  make  them  comf)elpnt  evi- 
dence; and  <iuestioiis  renjiecting  the  same 
are  to  be  admitted  or  rejected  in  the  dis- 


cretion of  the  judge  presiding  at  the  trial. 
J')iri>iiii'iice  &*  II'.  K.  Co.  v.  Worasler,  155 
Mass.  35,  2y  A".  A".  lup.  56. 

<>or>.  Kvidciirt'  of  value  fur  abaii- 
«loiif«l  ii.si'.  —  Where  some  grading  and 
excavations  have  been  made  (jn  defeiulant's 
l.ind  by  a  dillerent  railw.iy  com, /any  and 
abandoned,  and  such  iinprovcment  is  sought 
to  be  taken  in  a  proceeding  to  condemn,  il 
iserr.)r  to  refuse  to  allow  the  defendant  to 
testify  how  many  cubic  yards  of  grading 
and  lining  are  on  the  land  and  the  present 
value  of  the  grading  and  tilling  on  the  line 
of  the  i)roposed  road  over  his  land.  /'<• 
Jluol  v.  Ei(fpott  Sr*  M.  A\  A'.  Co.,  1 1 1  ///. 

I'laintilTs'  premises  had  formerly  been 
used  as  a  brick  yard,  and  the  river  front  for 
siiip|iing  brick  and  other  purposes  con- 
lU'cied  with  brick  making.  S  ne  years  be- 
f(/re  the  construction  of  defendant's  ro.id 
and  the  embankment  along  plainlilTs'  fr<iut 
such  use  of  their  jiremises  had  been  aban- 
doned. /A'/..',  that  i)laintiirs' damages  could 
not  pro|)erly  be  base  1  upon  the  rental  or 
usai)le  value  of  thcii  pro[)erty  as  a  brick 
yard.  A'ltnisn'  v.  A'ew  \'o>k  &•  JV.  E.  A'. 
C('.,  52  ^Ini.  »;>-•  Entf.  J\.  Cas.  20,  133  A'.  )'. 
79,  30  A'.  A"  K,/>.  f)54,  44  A'.  1'.  .V.  A\  248  ; 
>e;irsiniL,'  60  Hitn  5S5,  39  A'.  1'.  ii.  A'.  894.  15 
A'.  V.  Sii/>/>.  509. 

<MMl.  ICvi<l«>iii-c  of  (lit;  iilaii  of  0011- 
Nlriicdoii  of  tli«;  road.  Tliu  company's 
plans  and  estimates  for  the  portion  of  the 
road  over  the  land  sought  to  becondemned 
are  admissible  in  evidence  before  the  jury. 
Jatk-sonville  S^  S.  A".  Co.  v.  k'ii/i/cr,  21  ///. 
131.  — r<)i.i.()\vi.i)  IN  St.  I.ouis,  J.  &  C.  K. 
Co.  V.  Mitchell,  47  111.  165.  (Ji;oiKi>  i\ 
Chic.igo,  I*.  &  St.  L.  R.  Co.  t.  Hrinkman,  47 
III.  Aiij).  2S7.  r.oria  ii:-  /'.  l'.  A'.  Co.  v. 
J\oiia  «jM  A"  A',  t".'  ,  10  Ain.  &•  Eiij;.  A'. 
Cas.  129,  105  ///.  1 10. 

The  eviilence  of  the  |)rincipal  engineer 
of  a  railroad  as  to  the  plan  upon  which  it  i- 
to  be  tini'-hed  is  admissible  to  allect  the 
amount  of  damages  for  the  land  taken  bv 
the  road.  Mati  li  v.  J'oi /suioiit/i  &^  C.  A'. 
Co.,  19  A'.  /A  372. 

Hut  when  such  plan  will  materially  alTect 
the  (piestion  of  diimages,  the  plan  shoidd 
be  presented  and  |i!eserved  in  the  recirds 
of  the  <-ourt,  so  that  if  there  shoidd  be  a 
departure  from  such  plan,  to  the  defend- 
ant's damiige,  he  may  have  hi.s  remedy  f^ir 
any  increased  d.images  resnUing  from  such 
cle;)arture.     Illinois  &■•  S/,  L.  A',  6-  C.  Co, 


EMINENT    DOMAIN,  «K)7-«0». 


C4: 


V.  Sw//2t'r,  1 1 7  ///.  yj'j,  7  -V.  A".  A\'fi.  664,  57 
y/w.  A'-/.  S75. 
00".  l-]vi«it*in'c  of  value   of  triM's, 

«Tf»l).s,  etc.— Wiicrc  wheat  in  llie  milk 
I'lowiiii,'  in  a  licld  is  Uikeii,  evidence  of  llio 
market  value  of  wheat  in  the  nearest  market, 
wilii  llic  usual  cost  of  harve.slinj;  and  mar- 
kclini,'  it,  is  competent  evidence  lending  to 
sh:)-.v  the  value  of  the  j;rowing  crop,  /.e 
/uiy  >.'■-<  //'.  A'.  Co.  V.  Hulls,  3()  Am.  >>  Eu}^. 
K.  dn'.  071,  40  A'ci/i.  159.  ly  /'iir.  /u/>.  (>2S. 

It  is  proper  to  admit  evidence  showing 
the  sitM.iiion  o.  plaintilT's  farm  and  hnild- 
iiigs  with  reference  to  the  railroad,  and  the 
value  of  growing  trees  on  the  portion  of 
thi;  land  condomncd.  J'iul:s  v.  Wisionsin 
C.  A'.  <  ■'' .  31  li'is.  413.- Foii.owiNt;  Sny- 
diM  -.'.  Western  Union  K.  Co.,  25  Wis.  60. 

<t(>M.  ICvhleiiee  of  valine  of  lease- 
liolil  |>r4»h^'rt.v,  -iimI  of  rental  value.* 
—  In  li.xini;  til'!  amount  of  damages  loleased 
land  taken  hy  a  railroad,  the  tenant  may 
prove  the  value  of  Ins  leasehold  over  the 
rent  paid  therefor,  l)nt  cannot  testify  to 
what  he  estimated  the  annual  income  of  the 
land  at  (or  future  years.  Pittiisyh'iUiiii  A'. 
CiJ.  V.  J-y>v,  107  /•<».  .sy.  i6(j. 

The  petitioners  olTered  to  prove  the 
rent.d  value  derived  from  similar  premises 
in  the  near  vicinity,  which  the  court  refused 
to.dlow.  The  pro|)oscd  evidence  failed  to 
show  that  the  property  incpiired  about  was 
similar,  or  in  the  near  vicmity.  Held,  no 
error  in  refusing  the  testimony.  .Id /i/ son, 
T.  >>  .b'   /•'.  A'.  Co.  V.  Si/tiiiiif.r,  127  ///.  144, 

2  /..  /.'      422  20  A'.  /■:.  a;/'.  41. 

<t01>  iCvldeuee  of  injury  to  Imi.sI- 
ne.ss,  lo,SM  of  prolits,  «'te. —Where  land 
is  taken  for  a  depot  the  evidence  slioidd  he 
(•nnlined  to  its  market  value,  and  all  evi- 
dence of  the  amount  of  business  that  was 
or  could  he  done  on  it,  or  the  |)robable 
jjrotits  arising  therefrom,  should  be  rejected. 
Tlie  purpose  for  which  the  jiroperty  was 
used  and  designed,  its  loc.ition  and  .idvan- 
tai;es  as  to  situation,  are  proper  matters 
for  the  <-oiisi(leration  of  tlu'  jnrv  ;  but  the 
profits  of  the  business  |)Mst,  and  conjectural 
protits  for  the  future,  are  too  speculative 
Mud  uncertain  ujion  which  to  ascertain  the 
m.irket  or  cash  value  of  the  pro[)erty. 
/•i(i'\i>iiT/7/r  i^  S.  I'..  A*.  Co.  v.  W'olsh.  14 
Am.  C—  l-'.iit^r^  jy\  c,<!_  241;,  lof)  ///.  253.  I'/'r- 
jt;'>i/\i  C"^  T.  A'.  Co.  V.  Ifiiirv.  S  .\Vt'.  ifi;. 

*l)<'iTcaso  ii(  rental  value.  i".viilfM<  e  coin- 
pi'tcnt  to  sliow  (i.ima^e  10  property,  see  iiulc,  27 
.\m.  fi  Eni;,  K.  Cas,  403. 


Evidence  of  average   monthly  profits  of 

the  business  coiulucted  on  the  premises  is 
admissible  when  limited  to  the  (piolioii  of 
the  loss  which  would  be  incurred  by  the 
suspension  of  business  during  the  time 
iiecessariK  consumed  in  moving.  Ahlihoii, 
T.  ij~«  .V.  /•'.  A'.  Ci'.  V.  S, /iHi/'iur,  127  ///.  144, 
2  /..  A",  y/.  422,  20  .\'.  A'.  A'</.  41. 

Where  a  railioad  takes  a  stiip  of  land 
across  a  larger  tract  (jccuiiied  .is  a  site  for  a 
brick  yard,  evidence  is  admissible  to  show 
that  the  owners  will  be  prevented  from  en- 
larging their  works  by  reason  of  the  right 
(jf  way  t)ver  the  land,  and  that  as  a  C(jn- 
setiueiice  the  value  of  the  brick  yard  as  it 
was  will  be  depreciated.  S//fnooo</  v.  S/. 
J'iiit/  iSr'  C.  A'.  Co.,  2(  Minn.  127,  11  Am. 
A'v.  A\/>.  370.— Disi  i.miui.siiim;  Winona  ifi 
St.  I*.  K.  Co.  ~ii.  Walilron,  11  Minn.  515. 

In  such  a  case  it  is  proper  to  consider,  as 
an  element  of  damages,  the  efTect  upon  the 
value  of  the  premises  and  U|)on  the  con- 
venience of  conducting  the  business,  of  the 
fact  that  the  owners  will  be  retpiired  to  fre- 
quently cross  the  track  in  carrying  >>ii  tlvir 
business  of  brick  making.  S/ii->  :oooi{  \.  St. 
J'.iul  &•  C.  R.  Co.,  21  Minn.  127,  11  Atn.  A'j: 
A',/.  370. 

In  such  a  case  the  additional  cost  of  ship- 
ping brick  uiion  the  river,  rendered  neces- 
sary by  the  construction  of  (iefendant's  em- 
))ankment,  may  be  shown.  A'nmstjv.  .\',-,l' 
yor/,-  &*  /V.  A".  A'.  Co.,  52  Am.  ^'-o'  /-.nx-  A'. 
Cos.  20,  133  X.  ]'.  79,  30  X.  /■:.  Rfp.  654.  44 
A'.  V.  S.  A'.  248;  fiTrrsini;  60  ////;/  585,  39 
X.   1 '.  .s'.  A".  S94,  1 5  ,\'.    ) '.  .s'////>.  509. 

When.;  it  appears  from  the  direct  ex- 
amination of  a  witness  that  on  the  tract  of 
land  over  which  the  railroad  is  to  bi-  con- 
structed there  arc  ( oal  mines,  and  that  the 
building  of  the  road  between  them  and  a 
navigable  river  would  ten<l  to  prevent  the 
coal  from  being  taken  from  the  mines  loilie 
river,  the  witness,  on  cross-e.xamiiialion, 
mav  be  asked  whether  the  facilities  of  trans- 
portation of  coal  to  market  would  be  dimin- 
ished bv  reason  of  the  construction  of  the 
road.  ClfVfliUid  &^  J'.  A'.  Co.  v.  /»'<///,  S  i>/iio 
Si.  568. 

Where,  in  a  proceeding  to  recover  dam- 
ages lor  le.isehold  premises  appropriated,  it 
appears  that  plaintilfs  were  under  a  con- 
tract to  remov<'  daily  froni  a  city  gas  works 
a  l.irge  (piantily  of  tar,  and  that  the  prem- 
ises in  (pieslion.  which  tliev  le.ised  [mm  the 
cilv,  enablid  them  ti>  receive  the  tar  with- 
out   cost,  and    to  maniifaciiire    it    without 
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lr.iiisi)()riiii(,'  it  to  aiifl  from  distant  points, 
it  is  |)ii.|)i,T  to  admit  evidence  that  after  tiiu 
land  was  i.ilvcn  it  hccanu-  in-iessiiy  to  carry 
tiic  tar  to  a  place  ».'f  distill. iiion  by  a  hoat 
specially  cniisii  iicted  ;  iliat  it  was  necessary 
to  creel  temjioiaiy  works  for  the  (list  dlat ion 
of  the  tar  when  received;  and  tiiat  it  was 
necessarv  to  liani  over  ina(  i  essiliie  roads  the 
barrels  nect  ssai)-  to  hold  the  tar  and  its  pr(jd- 
iicts.  /:/.■>;■/  V.  SiliiiylLill  Rivir  E.  S.  R. 
t<).,  151  l\t.  St.  15S,  J4  .///.  /w/.  106S.— 
Kkviksvim;  i'ittsl)ui>;h,  V.  &  C.  K.  Co.  v. 
Vance,  115  i'a.  St.  3J7  ;  Kersey  :'.  Schuylkill 
River  \'..  S.  R.  Co.,  133  I'a.  St.  234. 

Where  a  railroad  company  condemns  one 
of  several  adjoiiiini;  lots  used  in  a  common 
business,  it  is  i)roper  to  adcnii  evidence  as 
to  the  ellect  of  the  takinjf  of  the  one  lot 
upon  the  business  to  which  the  other  lots 
are  devoted.     Ihivi-rv.  Wesli-iii   I'liion  l\. 

Co.,  32    Il'/S.   569.— KlVlKWINT.  ANI>  .Al'I'I.V- 

itiG  Snyder  t.  Western  Union  R.  Co.,  25 
Wis.  60. 

A  railroad  company  was  scekinfj  to  con- 
demn a  rij4lit  of  way  over  plaint  ill's  lands 
used  as  a  summer  resort,  on  which  was  a 
hotel.  PlaintifT  offered  the  testimony  of 
several  expert  witnesses  to  show  that  the 
construction  and  pro.ximity  of  the  railroad 
would  have  adamai.;in};elTecton  the  i)atroii- 
a^c  of  the  hotel.  The  company  then  offered 
the  testimony  of  several  experienced  |hm- 
sons  enf;afjed  in  the  summer  hotel  business 
to  the  elTcct  that  lliey  ke()t  hotels  in  near 
pnjximity  to  railroads,  and  that  their  busi- 
ness had  not  been  iniurcd  thereby.  N,/</, 
that  the  evidence  for  plaintilf  was  admissi- 
ble and  that  for  defendant  was  not.  I.ajlin 
V.  Chicago,  JV,  &*  A'.  A'.  Co.,  34  /-V*/.  AV/. 
.S59. 

010.  ICvi<l«'ii4*c  of  iii,jiir.v  iti  mill 
pro|M'i'l,v.  Kvidence  is  admissible  that 
the  construction  of  a  road  had  the  elTect  of 
desiroyinj.;  the  business  of  a  mill  by  making 
it  unsafe  to  drive  horses  near  it,  and  dan- 
^eious  for  [jcrsons  goinj;  to  and  from  it. 
U'rsfern  /',i.  A*.  Co.  v. /////.  56  /'n.  S/.  460. 

The  loss  of  custom  to  the  mill  ma\'  be 
proven  for  tiie  sole  i)urpose  of  showing;  how 
and  to  what  extent  the  market  value  of  the 
land  has  been  depreciated  by  the  construc- 
tion of  the  road,  in  the  comparison  of  the 
a<lvanlai;es  and  the  disadvantaf^es.  The 
loss  of  I  ustorn,  like  the  cost  of  fcneini.;,  is  to 
be  considercfl  by  the  jurv,  as  it  ma\  affect 
tile  Miarket  \ahie  of  the  mill  and  the  land, 
but  not  as  a  distinct  or  legitimate  item  of 


damages.  Pitlshurgh,  V.  Sf  C.  A\  Co.  v. 
l\i/ut;,  115  J',i.  >'/.  325,  8  ^///.  AVp.  764.— 
Al'i'KOVKl)  I.N  Seattle  &  M.  K.  Co.  r-.  Mur- 
phiiie,  4  Wash.  448. 

Where  a  mill  owner  has  received  from  a 
railroad  contractor  compensation  for  delay 
in  the  operation  of  his  mills  during  tlie  con- 
struction of  the  railrcjad,  the  owner  will  not 
be  permitted,  in  condemnation  proceedings, 
to  oiler  evidence  of  the  damage  arising  from 
the  delay.  Hiiffiiniii  v.  lUoovishuig  &^  S.  R. 
Co.,  157  J'(t.  S/.  174,  27  yi//.  A,/>.  564. 

4(1  I.  lOvidciH'c:  of  injury  to  l>iiil«l- 
iiiKM,  <'.\p«>ii.s(>  of  r<*iiioviii{;  pi-oprrf  y, 
v.ti'. — The  damage  occasioned  to  buildings 
by  blasting  rocks  within  the  line  of  a  rail- 
road, and  sought  to  be  recovcrc'd  of  the 
pro|)rietors  of  the  railroad,  nuiy  be  proved 
by  evidence  of  its  pecuniary  annaint.  A'/iTr;/ 
V.  Providi'iue,  \V.  &*  IL  K.  Co.,  5  lirof 
(A/,iss.)  35. 

The  owners  of  an  unexpired  leasehold 
estate  in  premises  st)Ught  to  be  condemned 
cannot  prove  that  they  were  lithograi>hers, 
and  the  expense  of  removing  their  personal 
l)roperty,  consisting  of  lithographic  stones, 
])resses,  and  other  machinery.  /«  rf  Xi-c 
Vori',  ir.  .V.  &^  n.  A'.  Co..  35  //ufi  (A'.    )■.) 

633- 

In  a  proceeding  for  the  assessment  of 
damages  to  land  not  taken,  but  damaged, 
by  a  change  in  the  construction  of  the  road 
by  the  erection  of  a  bridge  over  an  opening 
in  an  embankment  catised  by  a  Hood  in  a 
river,  the  court  allowed  the  defendant  to 
prove  that  by  reason  <if  the  o[)Ciiiiig  in  the 
grade  a  small  house  on  the  land  below  was 
carried  olT  by  the  water,  and  a  levee  built  by 
him  was  destroyed.  //</</,  that  the  evidence 
was  calculated  to  lead  the  jury  to  believe 
that  such  injuries  were  proper  elements  of 
damages,  anrl  therefore  was  imi)ro|)erly  aci- 
mitted.  If  the  object  of  the  evidence  was 
to  show  the  force  with  which  the  water 
passed  through  the  opening,  it  should  ha\e 
been  so  limited  when  olTered.  ]\\i/>,is/i.  .V. 
L.  &•  /'.  A'.  ( ,'.  V.  Mclhmgall,  36  Aw  &~> 
I'.iig.  A'.  Cos.  597,  12^1  ///.  HI.  iS  A'.  /•.".  A'(/. 
2(;i,  I  /..  A'   J.  207. 

<(lt2.  lOt  iilnicr  III'  (liiiiiag<'  from 
iiois*',  .siiiolio,  vilirii(i«»ii,  vXr.  Wiitie 
the  ({uestion  relato'  to  the  diminution  of 
the  rental  value  of  town  propertv  by  re;ison 
of  the  construction  and  o|)cration  <'(  the 
railroad  over  .ind  along  an  adjacent  alley, 
it  was  proper  to  show  how  the  ocnipant-^  of 
the    properly   were  annoyed   by    the  noise. 
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escape  of  fire  from  engines,  etc.,  by  the 
operation  of  the  road.  11 '//son  v.  /)es 
Mi'iiiis,  (K  &^  S.  A'.  Co.,  67  /o7i'ii  joy,  ^5  A'. 
//".  /u/>.  754- 

I'roof  of  annoyance  by  smoke  and  aslies 
from  passin}^  trains  is  admissible  where  tiic 
railroad  tracl<  is  constructed  ncartlie  dweli- 
inij  of  the  i)roperty  owner,  ncjt  as  an  iride- 
l)cndcnt  element  of  damaj;e,  bnt  as  evi- 
dence ten(bn<j  to  prove  tiie  vahie  of  the 
jiroperty  after  the  construction  of  liie track. 
l>w, 1/1,1  Soiit/n-rn  J\.  Co.  v.  Jhysoii,  36  Xib. 
361,  54  .V.  /r.  AVA557. 

Where  an  al)utting  owner  is  claiming 
damaj,'es  for  tlie  interference  with  his  ease- 
ment in  the  street,  damaj^-s  are  allowable 
for  an  interference  witli  lus  easement  of 
lii;ht,  air,  rind  access,  but  not  for  noise  and 
vibration  in  running  tlie  trains;  but  it  is  no 
ground  for  setting  aside  a  report  because 
the  evidence  included  statements  as  to  the 
iHiise  and  vibration,  as  it  was  competent  for 
the  commissioners  to  hear  evidence  of  all 
of  the  causes  of  a  diminution  in  value,  and 
reject  such  causes  as  were  not  proper 
grounds  for  damage.  /«  ;v  AV//«,'.f  County 
A'.  Co.,  39  A',  v.  S.  A\  876,  60  //un  5S6,  15 
A'.  J'.  Su/>/>.  516. 

<t  1  :t.  I<]vi<l<>iu'i>  of  daii|;<>r  rroiii  fire. 
—  Kvidcnce  as  to  the  danger  of  killing 
stock,  and  the  <limger  of  escape  of  fire  by 
reason  f>f  t!:?  construction  of  the  road,  is 
proper  to  be  considered  by  the  jury.  Such 
damages  are  jiroxinate — as  much  so  as  tliose 
growing  out  of  tirj  danger  and  inconven- 
ience of  crossing  the  road  from  one  part  of 
the  farm  to  aiKJther.  ,S7.  /.oit/s  &*  .S.  E. 
R.  Co.  V.  T./.rs,  68  ///.  i  J4. 

As  tending  to  show  the  depreciation  in 
the  value  of  tlie  pro|)erty  by  reason  of  the 
(Linger  from  fire,  all  the  facts  in  regard  to 
the  situation  of  the  property  and  improve- 
iiieiits  relatively  to  tli'.*  railroad  should  be 
introduced  in  evidence,  and  the  distance 
from  the  road  to  whicii  the  danger  extends 
may  also  i)e  shown,  /.rrov  &»  W.  A'.  Cow 
/\o.<.(,  36  ^l/n.  vT-j  A'/(^'-.  A',  (.'i/.f.  653,  40  A'lin. 
5y8,  z  L.  A'.  ./.  217,  20  Pac.  AV/.  197. 

It  is  incom|)etent  for  tlie  company  to 
show  the  character  of  netting  or  screens 
used  III  the  smoke-stacks  of  its  engines,  for 
till-  purpose  of  proving  that  the  danger 
fnini  lire  was  diminished  thereby  ;  for  the 
damages  were  not  to  be  assessed  on  a  basis 
that  the  company  would  continue  to  use 
such  <cr( '  MS,  or  that  the  same  company 
wonlil  continue  to  operate  the  road.     Pin- 


^cry  V.  C/teto/cce  &*  D.  K.  Co.,  78  Itnva  43S, 
43  .V.  //•.  AV/.  285. 

Tlie  owner  of  the  land  offered  to  prove 
that  the  premises  iiad  been  endangered 
more  or  less  from  fire  ;  that  on  several  oc- 
casions since  the  road  was  in  operation  the 
fence  on  eacii  side  had  been  on  fire,  .lud 
that  the  property  was  endangered  by  fire. 
//(/(/,  that  the  olTer  as  made  was  incom- 
petent, first,  because  there  was  no  attempt 
to  show  that  operating  the  road  had  caused 
the  fire,  and  secondly,  because  injuries  sus- 
tained after  a  railroad  is  completed  do  not 
constitute  elements  of  damage  to  be  as- 
ses.sed  under  the  I'a.  Act  of  1849.  G/lmore 
v.  P/tl<;hing/i,  /'.  «5-  C.  A'.  Co.,  104  Pa.  St. 
275.  — Imji.i.owk.d  in  Myers  v.  Schuylkill 
River  IC.  S.  K.  Co.,  19  Phila.  (i'a.)  468.' 

It  appearing  that  there  were  buildings 
upon  the  land,  witnesses  were  asked  to 
testify  as  to  how  much  the  value  of  the 
property  had  been  diminished  by  the  locat- 
ing of  the  road  across  it,  t,i/c/>i^  /nto  lon- 
si({cr,it/on  t/te  danger  from  fir  f,-An\on^o\.\\fir 
things.  The  objections  that  this  was  im- 
material and  incompetent,  and  did  not  in- 
volve the  proper  elements  of  damages — 
/tell/,  insufficient  to  raise  the  point  that  the 
questions  assumed  facts  not  proved,  viz., 
that  the  buildings  were  so  near  to  the  rail- 
road as  to  be  exjjosed  to  real  danger  from 
fire,  and  so  that  the  market  value  of  the 
property  was  thereby  actually  de|)reciated. 
St/llman  v.  Nort/iern  Pac,  F.  &■»  B.  //.  A". 
Co.,  34  /if inn.  420,  26  A^   //'.  /up.  399. 

014.  EvidtMiro  of  iiicrcti.st'd  cost 
of  iiisiiraiK'c.*— While  increased  risk  of 
fire  from  locomotives  is  an  clement  of 
damage  in  right  of  way  cases,  and  proper 
for  the  jury  to  consider,  it  is  the  risk  of  the 
owner,  and  not  of  an  insurance  company, 
that  is  to  be  considered ;  and  a  question  to 
an  insurance  agent  as  to  the  elTect  whicli 
the  building  of  the  road  would  have  on  the 
rates  of  insurance  on  plaintilT's  property 
was  properly  excluded  as  irrelevant.  Pin- 
gery  v,  C/uro/cee  &^  D.  A'.  Co.,  78  Anca  43S, 

43    A^     ir.     AV/.     285.   —    DlSllNC.UI.SllING 

Johnson  ?'.  Chicago,  B.  &  N.  R.  Co.,  37 
Minn.  519,  35  N.  W.  Reji.  438. 

As  alTecting  the  market  value  of  the 
property  flamaged  by  a  railroad,  the  fact 
may  be  renown  that  the  rail'-nad  increases 
the     rate     of     insurance     u[)on     buildings 

*  Eviilonceas  to  effect  of  n. it  way  on  insurance, 
see  44  Am.  &  Eng.  R.  Cas.  162,  ahtr. 
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alrcarly  crcftcd,     Ci'iftir  Kii/^iih,  I.  /•'.  Sf  X. 

ir.  A'.  Ct>.  V.  Kiiymonti,  30  Am.  Sr'  l'>if[-  A'. 

Cii<.  34v  .?7  Minn.  Jiq.  33  X.   //'.   />'/•/.  704, 

Oir*.  l'Ivi<l«'ii«-«>  of  «laiiK«'i' (o  slork. 

-  I'l\  idt'iu'c  IS  ;i(linissil)lr  011  (Iclcniiaiit's  bc- 
ludl  to  siiovv  tliiit  Ins  |iastiii'L-  land  was  lo- 
ratfd  on  one  side  iif  the  railroad  ami  his 
tillable  I. Mid  on  the  other  side,  so  that  it 
Would  be  necessary  for  defendant  to  drive 
his  stock  backward  and  forward  over  the 
track.  c///(  i/;'*',  M.  &»  .S'/.  /'.  l\.  Co.  v. 
Jl,tl;>-,  loj  Mil.  553,  15  i'.    //'.  /vV/.  64. 

Wlwrc  the  jury  has  viewed  the  ground 
occupiefl  by  the  railroad  it  is  not  error  to 
refuse  to  jierniit  plainlilT  to  ask  a  witness  rm 
the  trial  whetlier  the  roads  crossiiij^  aiul  rc- 
cros^in^^  the  railroad  render  it  more  or  less 
daMji[froiis  for  the  horses,  rattle,  teams,  etc. 
The  (luestion  was  iinniateri;d.  Piiiiieo  v. 
l.athtiuhDiiiii  Sr*  />'.  1\.  Co.,  43  I'ti.  St.  361. 

<n((.  K\i4i4>iic('  or«'oH(  orrciM-iiip:.— 

The  cost  of  new  fencinij,  nia<le  necessary 
by  the  construction  of  a  railroad  through  a 
man's  land,  may  he  «hown  to  aid  the  jury 
in  ascertaining;  the  extent  of  the  burden 
thereby  cast  upon  the  land,  but  can  only 
be  considcrcfl  in  so  far  as  it  tends  to  flepre- 
ciate  the  value  of  the  land.  Si'iilt/i'  &^  M. 
J\\  Co.\-.(i//i//r/sf,.\  l\'ii.'</i.  509,  30 /'(K.  AV/. 
73«.— rtn.i.owiNc,  Seattle  &  M.  K.  Co.  v. 
Mnrphine,  4  Wash.  448. 

In  ascertaining  the  compensation  it  is 
proper  to  ask:  "How  much,  if  any,  does 
tlie  burden  of  fencing;  the  railroad  detract 
from  the  value  of  the  farm  ?  "  I'l-nnsylviiiiia 
i>f*  X.  v.  A'.  (&-  C".  Co.  V.  lUiinul/,  81  J\i.  St. 
414,  16  Am.  Ay.  /w/-  I. 

A  company  ^avi-  a  bot)(l  to  secure  the 
daniaj^es  which  plainlill  mij;ht  sustain  by 
the  location  of  a  railroad  throutjh  his  farm. 
On  the  back  of  the  bond  was  a  stipulation  that 
if  the  (pianlity  of  land  and  fcncinj;  throu|j;h 
the  i)roperty.  re(|iiireil  by  the  location  of 
the  road  as  at  present  located,  shoidd  be 
chaiitjed  or  lessened,  that  a  slatcdd  eduction 
should  be  made  from  the  face  of  the  !)ond. 
In  debt  upon  the  bond,  the  company  otTercd 
to  prove  that  the  land  actually  taken  for 
their  road  was  materially  lessened  from  the 
(pi.mtity  named  in  a  draft  aniu  xe<l  to  the 
boTul.  //■•/(/,  that  it  should  have  been  ad- 
ndtted  for  the  jynrpose  of  showinj^  defalca- 
tion, boi  li  as  to  (|u.inl  ity  of  land  and  amount 
of  fencing.  U'i/>iiiiii;;(on  iS-^  A'.  A".  Co.  v. 
///i,'//,  89  P'l.  Sf.  282.' 

01  7.  ICvl<l«»iu'«'  IIS  to  «'<i.s(  ol'cross- 
llltJ»*»-- Where   the    law   docs    not    reouirc 


railroad  companies  to  provide  crossings  for 
a  farm,  it  is  proper  to  admit  evidence  in  a 
condemnation  proi  ceding  as  to  the  cost  of 
constructiiii,'  proper  and  convenient  cross- 
ings. Citiiiiesvillc,  II.  ilr^  W.  A'.  Co.  v.  Il'u- 
pl.s.  3  l\x.  A/>/>.  (C'/7'.  C'l/.i.)  482. 

<tlK.  Kviil«'iw<>  of  cost  of  till'  |u-o|>- 
«M  ,v,  or  ol'  iiii|>i'ovt'iiu'iitM  lli«>n>oii.  - 
The  price  which  the  owner  gave  for  the 
land  may  be  put  in  evidence  as  tending  lo 
show  its  value,  but  it  is  not  conclusive.  The 
owner  may  show  in  exi)lanation  the  circum- 
stances under  which  he  bought,  the  condi- 
tion of  the  property  at  the  time,  and  his 
improvements  put  u|)on  it  since  his  pur- 
chase. .SV.  I.oNt's  &^  S.  /•'.  A'.  Co.  V.  Smith, 
20  .////.  C-^  I'-'i.i^-  '>'•  das.  n/j,  42  Ark.  265. 

The  owner  may  show  that  prior  to  the 
commencement  of  the  proceedings,  and 
without  any  knowledge  that  I  je  land  would 
be  sought  for  the  railroad,  he  had  laid  the 
same  olT  in  lots,  streets,  and  alleys,  for  salt- 
as  town  lots,  and  had  caused  a  plat  thereof 
to  be  made  ready  for  record.  He  may  also 
show  that  the  land  as  thus  subdivided  for 
sale  is  more  valuable  than  if  .sold  by  the 
acre  or  for  other  purposes,  and,  in  that  con- 
nection, an  unrecorded  plat  or  diagram 
showing  the  manner  in  which  the  tract  has 
been  divided,  and  how  such  subdivision  is 
alTected  by  the  a[)pro|iriation,  is  admissible, 
not  as  a  valid  town  plat,  l)ut  as  a  scheme  or 
plan  for  sale  alTecting  the  value  of  the  |)rop- 
erty.  Cincinnati  &^  S.  A'.  Co.  v.  J-onf^tvorth, 
30  Ohio  St.  108. 

The  Landowner  stated  that  he  bf)ught  the 
property  seven  years  before,  and  then  pro- 
ceeded to  state  what  improvements  then 
existed  in  its  vicinitv,  and  wli;U  have  since 
been  made  there  alTecting  its  value,  and 
what  other  considerations,  in  his  opinion, 
afTecled  and  enhanced  its  present  value. 
On  cross-examination,  he  was  asked  what 
lie  paid  for  the  land  when  he  bought  it, 
which  was  objected  to.  //</,/.  there  was  no 
error  in  allowing  the  (jueslion.  The  origi- 
nal cost,  though  not  a  very  material  circum- 
stance, was  a  proper  one  to  be  considered, 
as  tending,  in  a  slight  degiee,  to  alTcci  the 
<pu'sliou  of  value,  liio-vn  v.  Ciiluinit  h'i:'ii 
A'.  Co.,  125  ///.  600,  15  ll.st.  AV/.  556,  18  X. 
/■'.  Ktfi.  283  ;  itj/innin-^r  37  ///.  .  ///.  1 1 3, 

The  (pieslion  on  trial  w.is  the  maiki't 
value  of  two  lots,  with  a  <lwelling  house  and 
other  improvements  thereon,  in  the  city  of 
Columbus.  I'l.itle  county,  on  the  30th  dav 
of  March,  1880.     /A/,/,  that  testimony  that 
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on  tlio  loili  (iiiy  of  April,  1S77,  ilic  said  lots 
were  bou^lit  l)y  oiif  I),  at  administrator's 
sale  for  scvciity-rivo  < ciits  each  was  erro- 
neously aihnittcil.  Diitiiclis  v.  Liiuoln  &~' 
X.  W.  A'.  <.'<>.,  \2  Ai-/>.  225.  10  A'.  //'.  A',/. 
71.S.  —  UlsiiNLJUlsniNc  Marcli  7-.  i'orts- 
nioutii  iS[  C  U.  Co.,  ly  N.  II. 372.  .Xi'i'iiiit 
IN  i'ooria  (i.  L.  iS;  C.  Co.  7'.  l'c(jiia  'reniiinal 
K.  Co.,  i4f.  111.  T,72. 

<(li>.  l']vi<l«'ii4M>  of  (-ost  ol'  repairs 
and  iiiiprovniH'iils.— Where  the  pro- 
ceeding; is  lo  accpiire  the  ri.i{ht  to  lay  addi- 
tional tracks  in  a  street  and  .issess  the  dani- 
a'^cs  re•^uUillJ^  to  ahiittin^  property  ovvn'.-rs, 
it  is  pr<ii)er  to  introduce  evidence  that  tiie 
noise,  smoke,  and  increased  danger  will  cause 
a  depreciation  in  the  value  of  the  l<»t,  and 
that  buildinf^s  on  the  lot  will  be  injured  bj 
tile  jarrin;^  of  luoviii},'  trains,  which  will 
require  repairs  amoiintin;^' to  Siooo  ;i  year; 
and  the  rejection  of  such  I'vidi-nce  is  re- 
versible error.  ///  /v  AVr^'  IVW*  C.  A^  //, 
A'.  A".  C'.'..  15  //itniX.  J'.)63.-yi;(>iiNf;  In 
re  Prospect  Park  it  C.  I.  R.  Co.,  13  Flun 
345.  Kkvii;wi.\(;  Kood  7'.  New  York  &  K. 
k.  Co.,  18  Ha.b.  80;  In  le  Utica.C.  cS:  S.  V. 
K.  c:o..  56  narb.456.— AlM'l.lKh  IN  Re  New 
York.  L.  tSf  W.  R.  Co..  29  Ilun  1.  F)i.s- 
AlM'KiiVKi)  IN  American  Hank  Note  Co.  z/. 
New  York  ICI.  R.  Co..  129  N.  Y.  252. 

Where  it  is  shown  that  certain  buildinjjs 
on  plaintifT's  premises  were  j^reatly  dam- 
aited  by  reason  of  the  proximity  of  the  road 
thereto,  its  an  element  of  damages  it  is  er- 
ror to  i)ermit  plaintilT  to  show  what  it 
woulii  cost  to  erect  other  l)uildin)^s  at  other 
suitable  places  on  the  farm,  and  ade<piatc 
to  the  use  of  the  farm.  The  evidt.ncc 
in  such  a  case  must  be  confine'!  to  the  in- 
jury to  the  improvements,  without  regard 
to  what  it  would  cost  to  erect  others,  suit- 
able and  adecpiate.  Coiiiuil  uro',',\  ().  C.  ir' 
(I  A".  Co.  V.  L'liiUr,  42  Kan.  438,  22  l\ic.  h\fi. 
574- 

On  a  |)roceedinfi  to  condemn  land  of  a 
co.il  niinmt;  company  lor  a  rii.;ht  of  way  by 
a  railway  com|)any,  it  .iiii>e.Med  that  the 
con-.truction  ami  upcration  of  the  railroad 
Would  n-nder  it  nei-cssarv  for  the  minini; 
company,  in  order  to  carry  on  its  business, 
to  r.iise  its  tiamway  about  ei^ht  feet,  or  to 
const rui:t  a  ix-w  oiu;,  I/r/it  that  evidence 
sliowim;  the  cost  of  raisint;  the  tiamway  'o 
the  prnprr  heif;ht,  or  ol  curi'-iructini,'  a  new 
one  in  its  place,  was  |)roper  to  yo  to  the 
jury,  to  enable  it  to  make  an  intellit,'cnt  es- 
timate of  the  damages  to  the  mining  prop 


crty  as  the  necessary  and  proximate  result 
of  the  ronslructiou  iuid  operation  of  the 
railway.  C/z/d/i,'.',  /'.  tl^  S/.  I..  A'.  Co.  v. 
//'('//".  137  ///.  3'io,  27  X.  /■:.  K,/>.  78. 

<tl£0.  ICvidnicr  of  sairs  of  .similar 
prop«>i'ty  adiiiissil»l4>.*-  lividence  rjl  the 
sales  of  other  similar  pro|)erty  in  the  same 
nei},'liborhi)od,  at  or  alx.iit  the  sanu^time, 
tends  to  show  the  fair  markei  value  of  tlu' 
property  sought  to  be  condeiiirted  ;  ami 
such  sales,  when  made  in  a  free  and  open 
maiket,  where  a  fair  opportunity  f. ir  com- 
petition has  existed,  become  material  and 
important  factors  in  determining  the  value 
of  jHCidiar  property.  Hut  to  have  that 
tendency  they  tnust  have  been  under  cir- 
cumstances wheie  they  art?  not  cotiipidsory, 
and  wliere  tlu!  vendor  is  not  con  pelled  to 
S(  II,  at  all  m'ents,  but  is  at  libcriv  lo  invite 
Competition  among  those  desiring  to  pur- 
chasi  .  I'cotia  (A  /.,  &^  C.  Co.  v.  J'ci>r/,i 
Til  111/11,1/  A".  Co.,  146  ///.  372,  34  A'.  K.  A'l/). 
550.  St.  /.oit/.s;  A'.  &>  X.  ir.  A'.  Co.  v.  C/ori.; 
57  ,////.  iT*^  A//;,'.  A'.  Ciis.  542.  121  .lA'.  169,  25 
S.  ir.  Rip.  192.  Siallle  <S-  M.  A'.  Co.  v.  0//- 
chtist,  4  Wash.  509,  TpJ'itc.  Rip.  738. 

Hut  it  is  incumbent  on  the  [lartv  ofTcring 
such  proof  to  shov-  that  the  lands  so  sold 
were  similar  in  locality  and  character  to 
the  !  nd  in  question.  OUare  v.  C/ii,in;;o, 
M.  &'  X.  R.  Co.,  i39  ///.  151,  28  X.  K.  Rep. 

923- 

In  a  proceeding  to  condemn  a  lot  in  a 
city,  evidence  of  the  i)ri<:c  per  foot  in  ad- 
joining tract  had  Ix'en  sold  for,  and  the 
price  per  foot  at  which  other  lots  had  been 
olTered  for  sale,  is  comi)etent  if  olTeicd  by 
the  company  as  evidence  in  chief,  but  is  not 
■•ifti'r  defendant  has  clos<'d.  C///itii;o  &^  II'. 
I.  R.  Co.  v.  .1/tiro/iiy.  5  . /w.  (S-»  /■."'//,'■.  A'.  Cos. 
360,  (j5  ///.  i7f).  Ri  viKWi'i)  IN  IVoria  (i. 
I.,  tk  C.  Co.  7'.  Peoria  Te.ininal  R.  Co.,  146 
111.  37^ 

I'lvidetice  in  regard  to  sales  of  prairie 
laufl  one  mile  distant  from  the  l.ind  sought 
to  be  condemned  may  be  received,  as  tend- 
ing in  some  measure  to  show  the  value  of 
the  land  involved,  when  there  is  no  evi- 
dence of  any  actual  present  marki  t  vahu?, 
nor  of  sales  of  like  propertv  ik' ir.r,  Con- 
toiiiia  Ciinetery  Assoc,  v.  Minnisota  &^  X, 

*  F.\  idem  r  of  sales  cit  nilicr  l.iiids  as  proof  of 
vahic,  Mv  note,  14  Am.  it  V.\i\.  K.  Cas.  ",c)2. 

I'A'iili'iK  !•  ;is  to  s.dcs  ol  l.iinl  iti  vii  inily  of  l.md 
taki'll,  SCI-  51   ,\M.  iS:  I'.m;.  R.  ("as,  dof,  ,ihstr. 

r!xpi-it  cvideiire  as  to  s.ilcs  ol  ailji'ining 
lands,  see  note,  51  A.M.  &  Mno.  K.  Cas.  (>u2. 
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//'.  A'.  6*(».,  30  //;//.  &*  Jjii;.  A'.  Ciis.  363,  121 
///.   Kj'j,  12  A'.  E.   Rffi.  5J^),    10  W'lsl.    AV/. 

Wlii.MU  it  is  sciu^lit  to  show  tin-  valiKr  of 
llu;  |iru|)LTly  coiKlcmind  hy  sliowiiij;  wlial 
ollli'i  |)li>iKTty  liiis  siilil  Inr,  III  Older  to 
iiiakf  sue  li  I'ViilfiK  e  adinissilili:  it  must  a|i- 
pcai  ( I )  tiiai  no  dtlicr  cviiliMicL-  can  l)e  had  ; 
(J)  that  I  lie  i)i(i|i(riy  sol<i  was  si  mi  1. 11  to  tin; 
|iiii|ii'riy  I  oiidciiiiu'il  i  and  (3)  tliat  tiic 
Sides  were  not  remote  in  point  of  liini'  from 
tile  dale  of  the  award.  Sliinon\.  Clii,,\i^o, 
St.  I'.  ^-  M.  A'.  ( i'..  27  Minn.  2S4,  U  A'.  //'. 
/w/'.  7.S4.— Dim  iNduisiiiNt;  I.eiimicke  7'. 
St.  Paul,  S.  iS;  T.  I".  K.  ("...,  19  Minn.  464. 
Ot  (MINI.  l'!ast  I'a.  k.  Co. 7'.  Ilicstcr,  40  I'a. 
St.  53. 

To  sliow  tile  value  of  the  land  taken,  evi- 
deiK  e  is  adinissiljle  of  tlie  price  olitamed  at 
an  admiiiisliator's  sale  of  an  undivided 
part  of  tUu  land.  Miiti/i  v.  I'ort^inoul/i  il-^ 
C.  A'.  Li'.,  \')  A'.  //.  372.  — Ari'Kovi  I)  IN 
Seattle  iS;  M.  U.  Co.  v.  (Mlchrist,  4  Wash. 
509.  Disi  iN(;i  isiiii)  I.N  Dietriths  7'.  Lin- 
coin  \'  N.  \V.  K.  Co.,  12  Ncl).  225. 

((21.  ICvi<l«'ii<-«>  of  Hiilrs  of  Niiiiiliir 
l»ro|M>rt.v  linMlnils.slbU*.  Kvidencc  of 
the  pric<;  paid  or  tlie  amount  received  for 
land  in  tiio  nei^lil)orlio(Kl  in  particular  in- 
stanie.s  is  inadmissible;  the  <jnly  proper 
test  is  the  opinion  of  witnesses  as  to  the 
value  of  the  land  tak«ii,  in  virw  of  its  loca- 
tion and  prudunixcness.  its  market  value, 
or  tlic  )4<'neral  selling;  price  of  land  in  tiio 
neighborhood.  Kiist  l\t.  A'.  Co.  v.  I/irstt-r, 
40  J'li.  St.  53.-  Disi  iN(;i;isiii,i)  in  Chicap;<>, 
K.  &  N.  K.  Co.  7'.  Stewart,  47  Kan.  704. 
Fm.l.nwKh  in  Hays  t.  Uri^j^s,  74  I'a,  St, 
373.  (j''  ;ii:i)  IN  Stinson  v.  Chica^'o,  St. 
i».  it  M.  K.  Co.,  27  Minn.  2V,.\.-  /'rnnsy/va- 
niiX  i."-  A'.  )'.  A".  C"^  C.  Co.  v.  lUinncll,  Si 
l\t.  St.  414,  16  Am.  I\y.  tu/>.  1,  I'ittshur^/i, 
I '.  &^  C.  A'.  Co.  v.  /'<»/<..,  1 1  5  Pit.  St.  325,  8 
.-///.  Af/>.  764. 

Such  evidence  would  introduce  collateral 
issues,  and  is  nrit  admissible  in  such  a  pro- 
cecilin^'.  /'//t.s/'i/ri;/'  •^■^  " '.  A",  Co.  v.  I'otttr- 
soii,  107  I'll.  St.  .\(<\. 

An  instruction  by  the  trial  court,  there- 
foie,  that  where  there  have  been  no  public 
sal's  of  adiuiiiin^  land  the  jury  m.iy  ascer- 
tain til'-  market  value  of  the  land  in  contro- 
versy from  the  kiiowiedjje  and  judgment  of 
men  who  au'  acfjiiaintefl  with  the  propiMty. 
and  who  by  their  <-.\pi'rieiice  can  ^;ive  a  fair 
and  impartial  opinion  as  to  the  value  of  the 
prMjicrty,  is  not  erroneous.     Curt  in  v.  AV/- 


liiny  l'ii/l,y  /  .  Co.,  44  .lin.  &*  Iji^.  A'.  C<f.t. 
'i^-  '35  /''•  •'^/-  20,  I')  .If/.  tu/>.  740.— A 1'- 
I'KovKii  IN  Se.ittle  iV  .\I.  K.  Co.  7'.  Mur- 
pliiiie,  4  Wash.  441S. 

lividenci!  of  the  jiricc  at  which  other  lots, 
not  shown  to  be  similar  to  the  ones  in  (|iies- 
tioii,  were  sold  idxiut  the  lime  the  coiidem- 
riation  proceedings  were  benun,  is  not  ad- 
missible for  tlu'  jiuipose  of  establisliiiii;  ;, 
criteiion  by  wliicli  the  jury  minhi  foini  a 
judgment  as  to  the  value  of  the  lots  under 
consideration.  Ciininiiit.s  v.  />,•$  A/oiihs  &^ 
St.  A.  A',  ti'.,  17  Am.  &*  /■///,'.  A'.  Cis  H(,,  63 
/own  y)7,  ly  A'.  //'.  A'c/.  2O8.  /A<////y,v- 
ii>ort/i  V.  Ih's  A/oini:s  &>  St.  I..  A'.  Co.,  17 
Am.  &*  A■«^^  A',  dis.  Ii3,<^i3  Ani'ii  443,  19  A'. 
//'.  AV/.  325. 

Upon  atrial  for  land  damaj.jcs  the  f|iies- 
tion  was  as  to  the  value  of  tin-  land  on 
A|>ril  iiS,  and  how  much  less  it  was  wortli 
by  reason  of  conslruciiiij;  a  railroad  through 
It.  Iff/it,  that  evidence  offered  by  the  rail- 
road company  as  to  what  the  owner  sold  a 
lot  for  on  the  \(a\\  of  May  was  properly  ex- 
cluded. Sliiliion  V.  M itiHiuipolh  &-•  St.  I.. 
A'.  Co.,  2()  Minn.  318,  13  A'.  //'.  AV/.  134. 

<(lSt£.  A«liiiissioii  of  such  <>vhl<>iM-«> 
(liscn'tioiiary.— It  is  very  nim  li  within 
the  discretion  of  the  presiding  olFicer  to  de- 
termine whether  actual  sales  of  other  lands, 
which  arc  offered  to  be  proved,  were  suf 
liciently  recent,  and  whether  the  laiuls 
were  sullicieiitly  like  that  in  controversy, 
to  make  the  cviclcnce  admissible,  Slmttiiih 
V.  Stoiie/iiim  Jirant/i  A'.  Co.,  6  Allen  (Mass.) 
115. 

A  witness  who  has  been  examined  on  be- 
half of  the  owners  of  land  across  which  a 
railroad  has  been  built,  to  show  that  such 
land  was  suitable  to  be  platted  into  village 
lots  and  its  |irobable  value  when  so  platted, 
may  bo  cross-examined  in  regard  to  sales 
of  lots  in  tlu!  vicinity,  though  some  of  such 
sales  were  iDade  fouror  live  years  i>ieviouslv . 
The  limit  within  which  evidcncj-  of  su<  li 
sales  may  be  given  is  very  much  in  the  dis- 
cretion of  the  trial  judge.  Watson  v.  Mil- 
ivauhff  i*^  M.  A'.  Co.,  10  y/w.  il»*  A";/i,'.  A*. 
C<rv.  168,  57  ff'/t.  332,  15  A'.  //'.  A',/.  468. 

ibil  to  be  of  value  inch  sales  should  he  of 
lands  similar  in  character,  location,  aii<l 
value  to  the  land  in  <piesiion,  and  should 
not  be  too  remote  in  time.  lt'a.s///'//rn  v. 
MihvoHhfi'  &^  /..  //'.  A'.  Co.,  20  Ani.ij^  I'-ii.K- 
A\  C.j.v.  225.  S')  "'/.r.  364,  18  X.  ir.  AV/.  3:8. 
-  .AiM'KovKii  IN  Seattle  &  M.  K.  Co.  v.  (iil- 
christ,  4  Wash.  509. 
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<(2.'t.  l*i'oorot'siil<>Mor.siiniliir  |»i'0|i- 
4-r(.v  hy  d«'«MlN  niHl  iMM'itals  llH>r4>iii.— 

A  ilci'd  (if  (iiliiT  laiKis  ill  llic  same  tu-iglilio;- 
l',iMi(l  is  not  {'oinpcii'iil  evidi.-iicc  of  tlic 
v.iliif  of  tlu:  land  in  (iiii-stioii,  there  Itviua 
w  <  |iroof  of  the  actual  consideration  paid. 
/..  //  V.  t///,;7X'>,  M-  >>  >■/.  /'•  />'•  (■"  .  3^> 
./  ;/.  .;-  /•.'//(,'•.  /\.  CilK.  (>2o,  -ji  Wis.  m).  ,Vj 
.\,  ;/'.  Krfi.  121;.  -  l"()i,l,it\\i\(;  S<'cfclii  V. 
Clnc.ii^o.  M.  .V  St.  1'.  K.  Co.,  (^^  Wis.  </). 

Tin-  ifcitaN.  ill  coiivryaiues  to  which  the 
r.iilr  i:id  coin|iany  w.i.s  a  •^tiMiij;cr,  of  the 
(oiisidcration  paid  for  other  lands  in  the 
Vh  iiiity  are  not  adinissilile  to  show  the 
V  line  of  the  land  (  ondenuied.  Sir/iiii  \>. 
t/i/.ii,^n>.  .1/.  &^  .SV.  /'.  A",  t','.,  r>7  ll'/\.  </>.  29 
.\.  //'.  AV/.  c/)4.  I'oi.l.dWi-.h  IN  ICsch  7'. 
('jiica'.;o,  M.  .V  .St.  I'.  K.  Co.,  36  .Ani.iSi  laif,'. 
U.  (iat-.  (>2o,  72  Wis.  j^y. 

Nor  are  such  recitals  admissihle  even 
when  the  coiiveyanc<'S  are  to  the  conipiny, 
if  the  consideration  named  was  li.xed  hy  con- 
demnation proceedini;s.  Sivfr/ii  \.  Cfiidx^o, 
M.  <"  .s/.  /'.  A'.  Co.,(i7  ;;Vi.  96,  2yiV.  W. 
A'./'.  i/)4. 

The  deleiidant  otTercd  in  eviilcnce  a  deed 
for  the  piirp.)>e  of  showin^^  a  sale  of  prop- 
erty in  the  loc.ility  of  that  sought  to  he 
taken,  hnt  no  eviilence  was  olTered  to  siiovv 
that  the  salt;  was  voluntary  or  in  ^ood  faith, 
or  whethj-r  the  premises  wen;  improved  or 
not,  or,  if  improved,  iIk-  nature  and  char- 
ai'ler  of  tlu:  inipiovements,  wiiich  the  court 
rifiiscrl  10  admit.  //<•/(/,  that  tlie  deed  was 
propi-rly  e.xclnded.  O' Hiiti'  v.  C/iudt^o,  A/. 
iL^  X.  A'.  (■('  ,  I  v>  ///■  '5'.  -^  -V.  /:.  AV/.  923. 

<(*J4.  OIIVtn  lo  Imi.v  or  M«*ll  the  IiiihI 
ouiHloiiiiH'd.*— .\  letter  written  by  a  land- 
owner, in  rejily  to  a  demand  on  him  hy 
a  railroad  company  for  a  ri!.;ht  of  way,  is 
com|ieteiH  evid<'nce  for  the  landowner, 
when  the  ipiestion  as  to  the  value  of  the 
land  is  sulimitted  to  a  jury.  Clhii  Ifstoii  Sf 
S.  A',  to.  V.  Illakf,  12  Riili.  {So.  Cor.)  634. 

In  a  iiroceeiiiiiii;  to  recover  damaj^es  for 
land  t.iki  II  and  used  as  a  ri^lit  of  way,  evi- 
dciire  r)f  dUcis  made  l)\'  third  parties  to 
puich.ise  such  land  is  not  com|>etcnt  to 
show  the  value  of  the  land.  I .oiiisi'illr.  A'. 
".  &^  '/'.  A'.  ( '<'.  V.  A'\iin.  ''14  A//'ss.  y)i),  S  .SV>. 
A'i-/>.  173.      ir.i/\o/i  V.  Mih^'iiiiki-f  &*  M.  A'. 

*  Kviilencc  of  prill- for  wlii(  h  laiiil  hail  hern 
ofTend  for  sale,  see  44  Am.  it  1^N(;.  K.  Cas.  161, 
al'ilr. 

KviiU'iirc  of  previous  offers  to  piirehase  land 
iii.iiliiiissilili'  to  prove  v.iliie,  see  51  Am.  iS:  ENci. 
K.  Cas.  (jo».  iilnli. 


Co.,   10  .////.  &*  I'lij;^.   A'.  Cas.  168,  57  ir/s. 

332,  ijA'.  ;/•.  ava"4^.8. 

Such  testimony  is  easily  mannfactiired. 
It  is  warranted  lU'itlu-r  on  prim  iple  nor  on 
autliority,  and  is  too  danj^erous  to  he  tol- 
erated. .S'/.  /(«/■///  &^  IK  C.  A'.  Co.  V.  (hr,  8 
A'(/«.  419,  5  ..•/"/.  A'l'.  AV/.  127. 

.And  tlie  error  in  reeiivim,'  it  will  hi'  |)rc- 
sumed  to  he  prejudicial  unless  it  i^  reason- 
ably clear  from  the  whole  case  that,  the 
lindinj;  or  vi-rdict  coidd  not  have  been  in- 
lliieiiced  by  il.  .Miinii'solo  Hrlt  /.in,-  A'.  C-^ 
T.  Co.  V.  (/■///*/•,  45  A//1111.  4^1},  4.S  A'.  //'.  AV/. 

194. 

In  no  case  can  /'o/iii  J/'t/f  oilers  for  the 
property  alTord  any  test  of  value  wluni  not 
(-onlitKd  to  a  period  near  the  lime  at  which 
tlic  value  is  to  be  ascertained.  .'<oiit(i  .liia 
V.  Ilorlin,  99  Col.  53.S,  34  /',^.  A'</.  224.  - 
(Jliori.sti  .Miiller  V.  Southern  I'ac.  IJranch 
K.  Co.,  83  Cal.  240. 

An  estimate,  not  on  oath,  of  damajies 
that  woidd  be  sustained  by  a  party  over 
wliose  land  a  railroad  w;is  afterwards  laid 
out,  made  by  a  committee  of  a  town,  while  a 
petition  of  tlie  town  for  a  change  of  tiic 
route  of  the  railroad  was  before  the  lej^isla- 
ture,  and  merely  statin;^  thosi-  damages  as 
tlic  lea.st  tlie  party  would  take,  is  not  ad- 
missible in  evidence,  although  such  esti- 
iiiatt!  was  made  at  the  re(]uest  of  ;in  a^'cnt 
i-f  a  r.iilroad  company.  Wibber  s.  I'.astern 
R.  Co..  2  A/if,.  (A/iiss.)  147. 

I'A'ideiice  thiit  the  respondents  had  made 
the  I'.etitioner  an  olTer  for  his  damaiics  is 
inadmissil)le.  I'pton  v.  Sotilli  Reoiiitig 
liraihli  A'.  Co.,  S  Ciis/i.  fil/i/.v.v.)  (^kk). 

On  a  proceedino  to  condemn  lots  for 
depot  and  other  railroad  uses  the  defendant 
olTer<'d  to  prove  that  the  jiroperty  had  a 
special  value  beyond  its  f^eneral  market 
v.'ihie,  and  :dso  that  certain  pri(-es  had  been 
olTered  for  the  property,  within  a  few 
months  of  the  time  of  the  trial,  above  the 
jjeneral  market  Viiliie-all  of  which  w:is  e.N- 
chided,  on  objection.  Jhi,/.  that  the  court 
erred  in  cxcludiiif^  the  evidence.  Jofiinon 
V.  I'riffiort  &*  M.  A'.  A'.  Co.,  25  ,////.  &^ 
/■.'iiX-  A'.  C.f.v.  192,  III  ///.  413.—  1)1  SI! \- 
cuisMKli  IN  IVoria  (i.  I..  1^  C.  Co.  7'.  Peo- 
ria Terminal  K.  Co.,  I4f)  III    372. 

On  the  (piestion  of  the  Viilue  of  the 
property  the  petitioner  olTered  to  prove 
that  an  aijcnt  of  the  owner  at,'reed  to  ac- 
cept !5;8ooo  for  the  j^round,  but  afterwards 
refused  to  take  it  because  tlu-  petitioner 
would   not   [)ay  Sjoo  l<>  ll'c  tenants  on  the 
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premises,  which  the  court  refused  to  admit. 
//c/i/,  that  tlie  exclusion  was  proper.  The 
question  to  be  decided  was  the  market 
value  of  tlie  land.  It  was  immaterial  what 
opinion  upon  that  subject  had  previously 
been  expressed  by  an  agent  of  the  owner. 
C/uni_i^o,  A'.  iS-»  L.  S.  A'.  Co.  V.  Cathulic 
Bishop,  1 19  ///.  525,  10  N.  E.  Kip.  372. 

A  witness  who  had  testified  on  behalf  of 
the  owners  to  the  vr.lue  of  land  before  and 
after  tiie  railroad  wan  built  was  asked,  on 
cross-exaniinatiop  '  .  ■  did  not  know  that 
the  owners  liad  oif-ied.  the  land  f(jr  sale 
beforcthe  railroad  we:it  tlirough  for  $12,000, 
and  answered,  "I  und.  ;si(jod  they  did,  but 
it  doij't  make  any  di'Tv  ••  .  mi  the  worth  of 
it."  Held,  that  a  relu  ■'  strike  out  such 
answer  as  hearsay  •^■^h  !iot  such  error  as 
would  work  a  reversal  of  the  jud<i;nient. 
Watson  V.  M ihvaukee  &>  M.  R.  Co.,  10  A//i. 
&0  E/^tf.  A'.  Cas.  16S,  57  IVh.  332,  15  A'. 
W.  Hep.  468. 

025.  OftVrs  to  buy  or  s«»ll  adjoiiiiiij;- 
laiid. — Evidei:'  e  as  to  bona  Jitie  oiicrs  made 
for  the  purchase  of  a  lot  not  taken  abutting 
on  land  taken  is  admissible  to  prove  the 
value  of  the  land  not  taken  upon  the  issue 
of  damages,  the  weight  of  such  evidence 
and  the  bona  fides  of  the  offer  being  ques- 
tions of  fact  for  the  jury.  Mitllcr  v.  Soutli- 
irn  J'ai:  Branch  R.  Co.,  83  CaL  240,  23  Pac. 
Rep.  265. 

Evidence  whetiicr  such  lands  as  those 
sought  to  be  condemned  are  in  demand 
is  material  with  respect  to  the  market  value 
of  the  properly.  Si.  Louis,  K.  &>  A'.  IV. 
R.  Co.  V.  .sy.  Louis  Union  Stock  Yards  Co., 
57  Am.  &^  Ling.  R.  Cas.  677,  120  Afo.  541,  25 
.V,   JV.  Rep.  399. 

Evidence  of  what  other  real  estate  in 
the  vicinity  was  offered  at  is  inadmissi- 
ble. Lehmicke  v.  St.  Paul,  S.  6-  T.  E.  R. 
Co.,  19  Minn.  464  (Gil.  406),  10  Am.  Ry. 
Rtp.  296.  — DiSTlNfiuiSHKD  IN  Stinson  v. 
Chicago,  St.  P.  &  M.  R.  Co.,  27  Minn.  284. 
F(ji.LOWKi)  IN  Sherwood  v.  St.  Paul  &  C. 
R.  Co,,  21  Minn.  127. 

Evidence  that  eleven  years  after  the  tak- 
\n^,  a  person  was  ready  to  purchase  the  land 
is  inadmissible,  although  the  petitioner 
contended  that  the  remaining  part  was 
worthless  after  the  taking.  Drury  v.  Mid- 
land R.  Co.,  127  A/ass.  571. 

Witnesses  cannot  testify  as  to  particular 
transactions,  such  as  sales  of  adjoining 
lands,  or  how  much  has  been  offered  for 
adjoining  lands,  or  for  the  land  in  question. 


Central  Pac.    R.    Co.   v.   Pearson,   35   Cat. 
247. 

The  testimony  of  a  person  who  has 
agreed  with  the  owner  of  land  taken  by  a 
railroad  corporation,  for  a  purchase  of  land 
adj(;iiiing  thereto  at  a  certain  price,  is  inad- 
missible. Chapin  v.  Boston  &>  P.  R.  Corp., 
6  Cush.  (Mass.)  422. 

A  real  estate  agent  cannot  be  allowed  to 
testify  as  to  the  price  at  which  he  had  been 
authorized  by  the  owner  to  sell  the  land,  as 
tending  to  prove  its  real  value,  as  it  not 
unfrequently  happens  that  property  is  of- 
fered below  its  fair  and  actual  value. 
Montclair  R.  Co.  v.  Benson,  36  A'.  J.  L.  557, 
12  Am.  Ry.  Rep.  467. 

<>2<>.  Evidi'iHM*  of  otlier  luircliiisos 
by  coiuleiiiiiiiiK'  t'oinpaiiy. — Evidence 
of  the  prices  paid  by  the  petitioner  to  (Hher 
property  owners  for  right  of  way  along  'ts 
line  is  incompetent,  and  not  admissible. 
Peoria  G.  L.  &"  C.  Co.  v.  Peoria  Terminal  R. 
Co.,  146  ///.  372,  34  A^.  /s.  7\Vp.  550.— Ai'i'i.v- 
ING  Culbertson  &  15.  P.  &  P.  Co.  7'.  Chicago, 
III  111.  651  ;  Dietrichsi'.  Lincoln  &  \.  \V.  R. 
Co.,  12  Sjeb.  225;  Brunswick  &  A.  R.  Co. 
V.  McLaren,  47  Ga.  546.  Di.si'IN(;uishikg 
Johnson  v.  Freeport  &  M.  R.  R.  Co.,  iii  111. 
413;  Green  ?'.  Chicago,  97  111.  370;  Galena 
&  S.  W.  R.  Co.  V.  Haslam,  73  ill.  494;  La- 
fayette. B.  &  M.  R.  Co.  7'.  Winslow,  66  111. 
219.  Ri'.viKWiNc.  Ciiicago  &  W.  1.  R.  Co. 
V.  Maroney,  95  111.  179;  St.  Louis,  V.  &  T. 
H.  R.  Co.  V.  Haller,  82  III.  208;  Chicago  & 
N.  \V.  R.  Co.  r.  Ciiicago  &  E.  R.  Co..  112 
111.  5S9;  Kicrnan  7/.  Chicago,  S.  F.  &  C.  R. 
Co.,  123  111.  i88;  Chicago  &  E.  R.  Co.  7'. 
Blake,  116  111.  163;  Kelliher  7'.  Miller,  97 
Mass.  71;  Fall  River  Print  Works  7/.  Fall 
River,  no  Mass.  42S;  Howard  v.  Provi- 
dence, 6  R.  I.  514. 

Such  evidence  is  inadmissible,  because  the 
party  is  only  entitled  to  compensation  for 
the  inji.ny  actually  sustained  by  the  location 
of  the  road  through  his  own  land.  J/ays  v. 
Risher,  32  J\i.  St.  169. 

A  witness  cannot  properly  be  asked  to 
state  at  what  price  the  right  of  way  was 
purchased  through  adjoining  tracts,  unless 
it  be  first  shown  that  there  is  a  uniformity 
in  the  character  of  the  lands  thus  brought 
in  question.  A'intf  v.  Lnva  Midland  K.  Co., 
34  Iowa  458.  4  Am.  Ry.  Rep.  199.— Di.sriN- 
GUisiiiNc.  Wyman  v.  Lexington  &.  W.  C.  R. 
Co.,  13  Mete.  (Mass.)  316. 

Evidence  is  not  admissible  to  show  the 
price  paid  by  the  resp(jndents  for  land  ad- 
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joining  the  land  in  question,  under  an  award 
of  arbitrators  niutnally  ayreed  u()on  to  esti- 
mate the  same.  W/iitc  v.  Fitchburg  R. 
Corp.,  4  Cusli.  (J/iiss.)  440. 

Evidence  is  not  admissible  tr  sluw  tlie 
sum  jjaid  Ijy  tbe  raihoad  corporation  to  the 
owners  of  an  adjoining  estate,  wlien  it  ap- 
pears tliat  it  was  paid  as  a  f'ross  sum,  not 
only  for  land  taken,  but  also  for  damas^esto 
the  entire  estate,  on  which  was  a  duelling 
house  near  the  railroad  and  a  well  within 
tiie  location  of  the  railroad,  and  through 
which  tlie  railroad  was  carried  on  a  high 
embankment,  rrcsbrry  v.  Old  Colony  &^  N. 
R.  Co..  103  Mass.  I. 

<»li7. \*y  aiiotluM*   coiideiiiiiiiijj^ 

C'oinpaii.v. —  Evidence  of  what  another 
company  paid  for  running  its  road  tlinjugh 
the  same  land  is  inadmissible.  Ihiinsiauk 
&>  .1.  R.  Co.  V.  .McLaren,  47  Ga.  546,  1  r 
Am.  Ry.  Rep.  412.— Applied  in  Peoria  G. 
L.  &  C.  Co.  V.  Peoria  Terminal  R.  Co.,  146 
111  372. 

(>28.  Evidoiice  of  price  of  laiul 
sold  after  location  of  route  thereon. 
— Evidence  of  the  price  for  which  land  was 
actually  sold  after  the  location  of  a  railroad 
across  it  may  be  introduced  by  the  railroad 
company  to  prove  its  real  value  at  that 
time,  and  as  an  arlmission  of  such  value  on 
the  part  of  the  vendors  ;  and  such  evidence 
is  entitled  to  great  weight  as  comi)arefl 
with  the  mere  opinions  of  witnesses.  Wat- 
son V.  M/hcaiikee  &^  M.  R.  Co.,  10  .-l/n.  iSr* 
/>-.  A'.  Cas.  16S,  57  ir/s.  332,  IS  A'.  IF. 
R,p.  468. 

In  a  suit  by  the  owner  for  land  occupied 
by  a  railway  company  the  plaintiff  sold, 
pending  the  suit.  After  such  sale  the  rail- 
way company  reccnvened,  asking  that  the 
right  of  way  through  the  tract  be  con- 
demned. The  vendees  then  intervened, 
asking  compensation,  etc.  //</</,  that  testi- 
mony to  show  the  price  paid  by  the  inter- 
vcnors  for  the  land  was  irrelevant  and  was 
properly  excluded.  San  Anton/o  &> .1.  P.  R, 
Co.  V.  l\'i/l>y,  80  7V.V.  172,  15  5".  JV.  Rep. 
1040. —  Followed  in  Fordyce  v.  Wolfe,  82 
Te.\.  239. 

<(2t>.  Evidence  of  value  immedi- 
ately befot'e  and  after  the  taKiu}?  of 
the  land.  — Evidence  isadmissible  toshow 
the  value  of  the  land  immcfliately  before 
and  after  the  location  of  the  road.  Af/s- 
soiirt  River,  Ft.  S.  &^  G.  R.  Co.  v.  Owen,  8 
Kan.  409,  5  Am.  Ky.  Rep.  119.  Curtis  v. 
St.  Paul,  S.  6^  T.  F.  R.  Co.,  20  A/ inn.  28 


(Gil.  19).  Cedar  Rapids,  I.  F.  <S-  A^.  W.  R. 
Co.  V.  Ryan,  30  Am.  S^  Eng.  R.  Cas.  357,  37 
Minn.  38,  33  X.   \V.  Rep.  6. 

Such  evidence  is  competent,  when  it  ap- 
pears that  the  construction  and  operation 
of  the  road  produced  the  diflerence  in 
value.  Durham  d^  N.  R.  Co.  v.  Bullock 
Church,  44  Am.  &*  Eng.  R.  Cas.  151,  104 
A'.  Car.  ^21,\qS.E.  Rep.  761. 

And  the  jury  may  take  into  consideration 
the  opinions  of  witnesses  as  to  such  values. 
Indianapolis,  D.  Sn  S.  R.  Co.  v.  Pngh,  10 
Am.  &^  l"^ii.^-  R-  Gas.  196,  85  Ind.  279. 

Evidence  showing  the  value  of  the  land 
not  taken,  with  the  improvements  thereon, 
before  tbe  construction  of  the  roarl,  and 
other  evidence  showing  the  reduced  value 
thereof  as  it  will  be  after  such  construction, 
will  enable  the  jury  to  fix  the  extent  of  the 
depreciation,  and,  consequently,  the  amount 
of  damages  caused  by  tlie  construction  and 
operation  of  the  road.  Chicago,  P.  &>  St. 
L.  R.  Co.  V.  Eaton,  136  ///.  9,  26  X.  E.  Rep. 
575.— DLSTiNccisiiiNf;  Jacksonville  &  S.  E. 
K.  Co.  V.  Walsh,  106  111.  253. 

Witnesses  were  permitted  to  give  their 
estimate  of  the  value  of  the  farm  before 
the  road  was  built,  and  then  to  state  that  it 
was  worth  a  certain  number  of  do'lars  less 
per  acre  after  the  road  was  built.  Held, 
not  prejudicial  error,  since  each  of  the  wit- 
nesses .'ifterwards  stated  that  the  farm  was 
worth  a  certain  sum  |)er  acre  after  the  road 
was  built.  Pall  v.  Keokuk  &^  N.  \V.  R.  Co., 
"iXlowa  132,  37  N.  \V.  Rep.  no. 

Questions  by  the  owner  to  a  witness— 
"  What  was  the  farm  wortli  at  the  time  the 
railway  com[)any  took  possession,  and  what 
was  the  farm  worth  at  the  time  the  railway 
company  entered  upon  it,  deducting  the 
s'  ■'p  from  it  taken  by  the  company  for  its 
p.rposes?"  are  proper.  Simmons  v.  St. 
Paul  &^  C.  R.  Co.,  18  Minn.  184  ((7//.  168).— 
Reviewing  Winona  e%  St.  P.  R.  Co.  ?'.  Den- 
man,  10  Minn.  267  (Gil.  208);  Cleveland  & 
P.  R.  Co.  V.  Ball,  5  Ohio  St.  568 ;  Evans- 
ville,  I,&  C.  S.  L.  R.  Co.  ?•.  Cochran,  10  Ind. 
560;  East  Pa.  R.  Co.  r.  Hottenstine,47  Pa.  St. 
28.  — Followed  in  Cedar  Rapids,  I.  F.&  N. 
W.  R.  Co.  V.  Ryan,  30  Am.  iS:  Eng.  R.  Cas. 
355,  36  Minn.  546,  33  N.  W,  Rep.  35 ;  Gran- 
nis  V.  St.  Paul  »*t  C.  R.  Co.,  18  Minn.  194 
(Gil.  178) ;  St.  Paul  &  S.  C.  R.  Co.  v.  Mur- 
phy, 19  Minn.  500  (Gil.  433);  Scott  v.  St. 
Paul  &  C.  R.  Co.,  21  Minn.  322. 

Where  the  question  was  much  longer 
than  necessary,  but  asked,  in  substance,  how 
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iniicli  less  the  land  was  worth  after  than  be- 
fore the  appropriation,  excluding  benefits,  it 
was  properly  admitted,  lirition  v.  Des 
Moi/ifs,  O.  iS-»  .V.  J\.  Co.,  ID  Aw.  &^  I'-iii^.  ■A'. 
Cas.  412,  59  Iirwa  540,  13  A'.   IV.  Rep.  710. 

Evidence  of  the  value  of  the  land  before 
the  projection  of  the  railroad  is  not  admis- 
sible. The  inquiry  must  be  cfjnfincd  to  its 
value  at  the  time  of  appropriation.  Te.ias 
&>  SL  /..  A'.  Co.  V.  Celhi.  42  Ark.  528. 

OitO.  Evi<l«'inM'  ol'  relative  value  of 
laud  with  and  without  the  railroad 
upon  it. — It  is  proper  to  prove  the  value 
of  the  land  nithout  the  road  across  it,  and 
its  value  whim  divided  by  the  road  into 
parcels,  and  it  is  proper  for  the  ji'--  to  con- 
sider such  evidence  in  assessing  tl:e  dam- 
ages. Evans-i'illf  &->  K.  K.  Co.  v.  Sa'/f/,  12S 
//.  '.  34,  27  A'.  E.  Rep.  420.  St.  Paul  &-.  S. 
C.  R.  Co.  V.  Murphy,  19  Minn.  500  ((,7/. 
433). — Following  Simmons  v.  St.  Paul  & 
C.  R.  Co.,  18  Minn.  184  (Gil.  168).— Fol- 
lowed IN  Sherwood  v.  St.  Paul&  C.  R.Co., 
21  Minn.  127. —  Cedar  Rapids,  I.  F,  &•  N. 
]V.  R.  Co.  V.  Ryan,  30  Am.  &^  Eug.  R.  Cas. 
355,  36  AU->ni.  546,  33  A'.  IV.  Rep.  35.— FoL- 
L()WiNG  Simmons  7/.  St.  Paul  &  C.  R.  Co., 
18  Minn.  184. 

The  following  question  may  be  asked  : 
"  How  much  less  in  value  was  the  farm  im- 
mediately after  taking  the  land  for  right  of 
way,  and  in  consequence  thereof,  than  it 
was  immediately  before,  not  taking  into 
account  any  supposed  benefits  to  result 
from  the  building  of  defendant's  railroad." 
Harrison  v.  Iowa  Midland  R.  Co.,  36  Lnua 
323. — Following  Henry  v.  Dubuque  &  P. 
R.  Co.,  2  Iowa  288. 

It  is  proper  to  ask,  "  What  was  the  fair 
market  value  of  this  farm  immediately  after 
the  construction  and  successful  operation 
of  this  road  on  it  only  as  affected  by  such 
construction  .>"  Pennsyh'ania&' X.  y.R.&^ 
C.  Co.  V.  Bunnell,  81  I'a.  St.  414,  16  Am.  Ry. 
Rep.  I.— Appr(  VK.n  IN  Seattle  &  M.  R.  Co. 
7'.  Murphine.  4  Wash.  448. 

A  witness  was  called  who  testified  that  he 
was  wi'll  acquainted  with  the  farm  before, 
at  the  time,  and  after  the  appropriation  of 
the  right  of  way  by  the  railroad  company, 
and  acquainted  with  the  value  of  land  in 
that  vicinity,  and  was  then  asked,  "  How 
much  less  in  your  op.inion  was  tiiis  farm 
worth  after  the  railroad  comi^any  had  estab- 
lished their  track  through  it.'"  This  ques- 
tion was  objected  to,  and  the  objection  over- 
ruled, and  the  wit-nsss  permitted  to  answer. 


Held,  not  error.  Wichita  &>  IV.  R.  Co.  v. 
Kultn,  38  Kan.  104,  16  Pac.  Rep.  75. — DlS- 
TiNGUisnKi)  IN  Chicago,  K.  &  N.  R.  Co.?'. 
Broquet,  47  Kan.  571.  Overkulkd  in 
PAPT  IN  Wichita  cSr  W.  R.  Co.  v.  Kuhn,  33 
Am.  &  Eng.  R.  Cas.  159,  38  Kan.  675. 

(WSl.  Kvid<>nee  ol' valuation  of  land 
for  taxation.'^' — A  ta.x  assessment  made 
without  the  owner  is  not  a(imissible  as 
evidence  of  the  value  in  assessing  the  dam- 
ages for  a  right  of  way.  It  is  made  for  a 
different  purjiose  and  is  not  a  fair  criterion 
of  the  market  value  of  the  land.  7V.ivr.siS-' 
.SV.  T..  R.  Co.  V.  Eddy,  42  //;/•.  527.  San 
/ose'd^  yl.  R.  Co.  V.  Mayne,  44  Am.  &^  En<;. 
R.  Cas.  1  53,  83  Cal.  566,  23  Pae.  Rep.  522. 

The  opinion  of  the  assessor  as  to  the 
value  of  the  land  must  be  given  under  oath 
as  a  witness.  Dudley  v.  Minnesota  (S>--  X. 
W.  R.  Co.,  36  Am.  &■'  Eng.  R.  Cas.  593,  77 
Io7iia  408,  42  N.  IV.  Rep.  359. 

The  ta.x  assessment  <jf  land  for  the  year 
succeeding  the  building  of  the  road  is  not 
admissible.  Springfield  &=  M.  R.  Co.  v. 
R/iea,  44  Ark.  258. 

The  assessment  at  an  average  price  per 
acre  of  a  large  plantation  containing  swamp 
lands  will  not  estop  the  owner  from  prov- 
ing a  higher  vaiue  of  the  portion  which  the 
railroad  company  proposes  to  take.  AVw 
Orleans  Pac.  R.  Co.  v.  Murrell,  36  La.  Ann. 

344- 

A  printed  transcript  of  a  copy  of  the 
assessor's  valuation  is  inadmissible  in  evi- 
dence of  the  value  of  land.  Pnnvn  v.  Pro-ii- 
idence,  PV.  <S^  P.  R.  Co.,  5  Cray  (J/ass.)  35. 

In  an  issue  to  determine  the  damages  to 
land  occasioned  by  the  construction  of  a 
railroad,  the  claimant  was  an  assistant  as- 
sessor in  the  triennial  assessment  for  ta.xcs 
for  the  year  during  which  the  railroad  was 
located.  In  said  assessment  the  land  was 
Valued  at  S5301,  while  the  damages  claimed 
were  $10,555.  field,  that  the  assessment, 
showing  the  valuation  for  taxes,  was  admis- 
sible as  evidence  of  much  weight,  but  it 
did  not  operate  as  an  estoppel  in  favor  of 
the  company;  it  was  not  error,  therefore, to 
permit  ilic  claimant  to  testify  that  he  took 
no  part  in  the  assessment,  and  that  it  was 
much  lower  than  the  real  value  of  the  Ir.nd. 
Sniit/i  V.  Pennsylvania  S.  V.  R.  Co.,  141  Pa, 
St.  68,  21  Atl.  Rep.  505. 


*  A<Imissil)i!ity  of  asFcssment  list  as  evidence 
of  value,  see  note,  J4  Am,  &  Eng.  R.  Cas.  150. 
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632.  Stateiiieiit  of  value  luriiisliccl 
to  assessors  by  owner.-  A  valuation  by 
tlie  owner  himself,  returned  to  tlie  assessor 
under  oath,  though  not  conclusive  on  him, 
is  admissible  as  evidence  of  value,  and  not 
merely  to  discredit  his  testimony,  on  the 
trial  of  the  condemnation  proceedings  a 
few  weeks  afterwards.  Binniiti^lumt  Min- 
eral K.  Co.  V.  Smith,  44  Am.  &^  Eiig.  A'. 
Cas.  14S.  89  ,l/a.  305,  7  So.  Kfp.  634. 

The  valuation  wliich  a  person  [JUts  upon 
his  property  before  an  assessor  for  taxation 
jiuiposes,  though  it  may  perhaps  be  admis- 
sible by  way  of  contradiction  of  the  owner's 
testimony  to  the  contrary,  has  no  weight, 
and  it  is  in  fact  incompetent  as  independent 
evidence  in  determining  the  value  of  such 
property  on  proceeding  for  condemning  it 
for  railrcad  purposes.  Virginia  (S~»  T.  R. 
Co.  V.  Henry,  8  Nev.  165.  Gulf,  C.  iS-  S.  F. 
A\  Co.  V.  Ahncy,  3  Tex.  App.{Civ.  6'(/.r.)48s. 
/■/.  Worth  6-  R.  G.  R.  Co.  v.  Kelt,  4  Tex. 
Apf).  (Civ.  Cas.)  214.  16  5,   VV.  Rep.  936. 

The  mere  signing  of  an  assessment  list 
by  the  landowner  s  not  a  declaration  by 
him  as  to  the  value  of  his  land.  San  Jose 
&'  A.  R.  Co.  V.  Mayne,  44  Am.  ^  Fng.  R. 
Cas.  158,  83  Cal.  566,  23  Pac.  Rep.  522. 

Parol  evidence  of  a  written  statement  of 
value  furnished  to  the  assessor  is  not  ad- 
missible. Orei^on  Cascade  R.  Co.  v.  Baily, 
3  Orci^.  164,  7  Am.  Ry.  Rep.  416. 

633.  Oi»iiii«)ii  evidence  as  to  value, 
generally.* — Wiiric  it  is  shown  that  the 
property  sought  to  be  appropriated  has  no 
market  value  at  the  time  of  its  appropriation, 
witnesses  who  are  competent  to  testify  to  the 
value  of  property  in  that  vicinity  may  give 
their  opinions  of  the  value  of  the  land  so 
taken,  comparing  it  with  other  property. 
St.  Louis,  A'.  di-«  A.  R.  Co.  v.  Chapman,  38 
Kan.  307,  16  J'ae.  Rep.  695.— Quoting 
Leavenworth,  T.  &  S.  W.  R.  Co.  v.  Paul,  28 
Kan.  821. 

Where  the  damages  are  assessed  after  the 
com|)letion  of  the  road,  the  dilTerence  in 
the  value  of  the  land  before  the  location 
and  after  the  completion  of  the  road  may 
be  shown  by  tlie  opinion  of  witnesses,  con- 
fining them  to  the  consideration  of  the 
direct  and  necessary  consequences  of  the 
construction  of  the  road.  Watson  v.  Pitts- 
fniri^^h  S-  C.  R.  Co.,  37  Pa.  St.  469. 

The  true  test  of  value  is  the  opinion  of 

*  Opinii)n  evidence  as  to  value  of  land,  see  51 
Am,  &  Kng.  R.  Cas.  600,  afistr. 

4  D.  R.  D.— 42. 


witnesses  thereon  in  view  of  location,  pro- 
ductiveness, and  general  selling  price  in  ilie 
vicinity,  but  not  the  price  at  a  particular 
sale.  Pittsburg,  V.  (S-»  C.  R.  Co.  v.  Rose,  74 
Pa.  St.  362,  3  Am.  Ry.  Rep.  56,  6  Am.  Ry. 

/w/.  343- 

0[)inions  as  to  the  value  of  property 
should  be  >.onlined  to  the  projjerty  in  cpies- 
tion,  unless  on  ci  jss-exaniinaii<jii,  for  the 
purpose  of  testing  the  knowledge  and  com- 
petency of  the  witness,  the  value  of  adjoin- 
ing property  is  inquired  of.  Kansas  City 
(Sr~»  T.  R.  Co.  v.  Vickroy,  46  Kan.  248,  26 
Pac.  Rep.  698. — DisTiNuuisniNG  St.  Louis, 
K.  &  A.  R.  Co.  V.  Chapman,  38  Kan.  307 ; 
Kansas  City  &  S.  VV.  R.  Co.  v.  Eliret,  41 
Kan.  22  ;  Chicago,  K.  &  W.  R.  Co.  v.  Cosper, 
42  Kan.  561  ;  Kansas  City  &  T.  R.  Co.  v. 
Splitlog,  45  Kan.  68.  Reaffir.ming  Leav- 
enworth, T.  &  S.  W.  1  'o.  V.  Paul,  28  Kan. 
816. 

Damages  for  land  taken  cannot  be  in- 
creased by  general  statements  of  the  opin- 
ions of  witnesses  that  the  value  of  the  land 
as  taken,  with  the  incidental  advantages 
and  disadvantages  done  to  the  land  by  the 
railroad,  will  amount  to  more  than  the 
proven  estimates  already  furnished  by  the 
same  witnesses.  Selma,  R.  (S~»  1).  R.  Co.  v. 
Redzoine,  51  Ga.  470. — FoLLoWKUlN  Mayor, 
etc.,  of  Atlanta  v.  Central  R.  &  B.  Co.,  53 
Ga.  120. 

634.  Competency  and  adniLssibil- 
ity  of  such  evidence.*— (i)  Competent 
and  admissible. — The  rule  of  damages  for 
land  taken  by  a  railroad  is  the  actual  value 
of  the  land  when  taken,  and  this  may  be 
proved  by  witnesses  who  had  knowledge  of 
its  actual  value  at  that  time.  Selma,  R.  &* 
I).  R.  Co.  V.  Keith,  53  Ga.  178. 

It  is  not  error  to  allow  witnesses  to  state 
that  the  land  had  depreciated  in  value,  in 
tlieir  opinion,  a  certain  amount,  by  reason 
of  the  construction  of  the  railroad,  though 
they  admit  that  they  do  not  know  the  mar- 
ket value  of  the  land,  where  the  jury  are 
properly  charged  as  to  the  measure  of  dam- 
ages and  the  burden  of  proof.  Dallas  G^ 
G.  R.  Co.  V.  Chenault,  4  Tex.  App.  {Civ. 
Cas.)  171,  16  S.  W.  Rep.  173. 

A  single  witness  appeared  before  com- 
missioners and  testified  as  to  the  value  of 
the  land  taken.     It  appeared  that  the  wit- 

*  Opinion  evidence  as  to  value  of  land  ;  com- 
petency of  witnesses  to  give,  see  note,  44  Am.  & 
Eno.  R.  Cas.  136. 
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ncss  lived  in  tlie  vicinity  and  liad  some 
kn()w!edt;e  of  land  values.  Hild,  that  the 
evidence  was  botli  cnmretcni  and  siillicicnt. 
It  was  not  essential  thai  ilie  knowledge  of 
the  witness  should  be  flerived  from  actual 
c.Npcricnce  in  buying  and  selling  or  being 
present  at  sales,  liut  it  was  sufficient  that  it 
was  derived  from  the  opinion  of  others,  in 
connection  with  an  acquaintance  with  the 
locality.  Koiuioitt  &^  O.  K.  Co.  v.  Dcyo,  5 
Lit  lis.  '(/V.  ]'.)  29S. 

Upon  the  trial  plaintiff's  proof  of  dam- 
ages consisted  entirely  of  the  opinions  of 
witnesses  as  to  the  rental  value  of  the  land 
without  fiefendani's  structure.  //(•/(/,  that 
such  proof  was  competent,  but  did  not  es- 
tablish the  legal  measure  of  damages;  that 
it  should  also  have  been  sl.own  what  was 
the  rental  or  usable  value  of  the  land  as  it 
was  with  such  structure.  Rumsey  v.  Ne^v 
Yorl:  &«•  A'.  E.  R.  Co.,  52  Am.  iS~>  Eiii;.  R. 
Cas.  20,  133  A'^.  ]'.  79,  30  A'.  E.  Ri'p.  6^4,  44 
A^.  Y.  S.  R.  248 ;  reversing  60  Hun  585,  39 
A^.  y.  S.  R.  894,  15  A'.  J'.  Supp.  509. 

(2)  Incompetent  and  inadmissible.  —  Evi- 
dence of  the  value  of  a  water  power,  based 
upon  witness's  recollection  of  what  he  had 
seen  in  a  turbine  wheel  vendor's  advertise- 
ment, is  too  speculative  and  uncertain. 
Selma,  R.  &>  D.  R.  Co.  v.  Keitli,  53  Ga. 
178. 

In  an  action  to  recover  the  value  of  a 
tract  of  land  which,  at  the  time  of  its  con- 
demnation, was  not  platted  as  a  part  of  a 
city,  but  was  in  use  as  farming  land,  it  is 
erroneous  to  permit  witnesses  to  testify  to 
the  value  of  lots  on  the  principal  business 
street  of  a  city  near  by.  The  value  of  such 
lots  furnishes  no  proper  measure  by  which 
to  ascertain  the  value  of  the  land  taken. 
Kansas  City  &^  T.  R,  Co.  v.  Splitlog,  45  Kan. 
68.  25  Pac.  Rep.  202.— Distinguished  in 
Kansas  City  &  T.  R.  Co.  v.  Vickroy,  46 
Kan.  248. 

In  such  a  case  it  is  also  error  to  permit  a 
witness  to  testify  to  the  size  of  lots  upon 
saici  business  street,  the  number  of  such 
lots  contained  in  an  acre,  and  the  value  of 
such  lots.  Kansas  City  &•  T.  R.  Co.  v. 
Splitlog,  45  Kan.  68,  25  Pac.  Rep.  202. 

The  jury  are  to  value  the  land  appropri- 
ated as  a  whole  in  the  condition  it  was  im- 
mediately before  it  was  condemned,  and  are 
not  to  consider  what  it  would  bring  if  di- 
vided into  lots  and  blocks,  and  made  a  part 
of  the  city.  Kansas  City  &^  T.  R.  Co.  v. 
Spiiilog,  45  Kan.  68,    25  Pac.  Rep.  202. — 


Quoted  in  Chicago,  K.  &  N.  R.  Co.  7>. 
Davidson,  49  Kan.  5S9. 

It  was  error  to  permit  a  witness  to  state, 
over  ol)jecti(jn,  what,  in  his  opinion,  was 
the  increased  bin-den  to  the  fee  of  the  latui 
by  reason  of  the  construction  of  the  rail- 
road over  a  highway;  and  also  to  state  how 
much  the  land  was  depreciated  in  value  per 
acre  by  reason  of  the  construction  and 
operation  of  the  railroad  through  the  same. 
Chicago,  K.  &^  W.  R.  Co.  v.  U'oodToard,  4S 
Kan.  599,  2^  Pac.  Rep.   11 46. 

An  owner  of  adjoining  land  cannot  le- 
gally be  i)ermitted  to  state  to  the  jury  what, 
in  his  judgment,  is  the  value  of  that  land, 
though  he  be  a  farmer  who  lias  occasionally 
bought  and  sold  land ;  and  if  he  is  per- 
mitted to  make  ch  statement,  the  verdict 
of  the  jury  wil.  e  set  aside,  although  they 
were  instructed  that  opinions,  except  of 
experts,  were  not  evidence,  and  that  the 
facts  and  reasons  on  which  any  opinion  or 
judgment  was  formed,  were  the  evidence  on 
which  they  must  form  their  opinion.  IVy- 
man  v.  Lexington  G^  W.  C.  R.  Co.,  13  Mete. 
(Jfass.)  316. — Distinguished  in  King  7>. 
Iowa  Midland  R.  Co.,  34  Iowa  458. 

A  witness  cannot,  in  considering  what 
was  the  market  value  of  the  land  without 
the  railroad,  fix  such  value  at  what  it  would 
be  worth  with  the  road  running  near,  but 
not  on  the  land.  St.  Paul  &>  .S.  C.  R.  Co. 
V.  Murphy,  19  Minn.  500  {Gil.  433). —  Fol- 
lowing Carli  V.  Stillwater  «i  St.  P.  R.  Co., 
16  Minn.  260  (Gil.  234). 

<i.'{5.  Exaiiiiiiatioii  of  witnos.scs  sis 
t«  value. — It  is  competent  to  ask  a  wit- 
ness as  to  the  value  of  the  property,  without 
restricting  the  question  to  the  cash  market 
value.  Cincinnati &*  G.  R.  Co.  v.  Mints,  "jx 
Ga.  240. 

It  is  not  error  to  permit  the  following 
question  :  "  State  what  this  land  was  woi  tli 
just  after  the  line  was  taken  by  the  railroad 
as  a  whole  tract,  taking  into  consideration 
the  damages  the  railroad  did  the  land?" 
Florence,  E.  &>  W.  V.  R.  Co.  v.  Ptmher,  45 
Kan.  625,  26  Pac.  Rep.  i. 

Upon  cross-examiiuition  the  landowner 
who  has  testified  to  the  value  of  the  land 
taken  and  injuriously  affected,  and  the  uses 
to  which  it  could  be  applied,  may  be  asked 
as  to  its  rental  value  and  the  rents  received 
by  the  owners  from  tenants  occupying  the 
same.  Minnesota  Belt  Line  R.  Or*  T.  Co,  v. 
Gluek,  45  Minn.  463,  48  A^.  W,  Rep, 
194. 
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030.  Oi>iuioiis  as  to  aiiiuiiiit  of 
(laaiagc* — Thi;  owner  of  laiid  condemned 
by  ;i  niilroad  is  ciuit.iod  to  the  actual  value 
of  the  land  taken,  including  the  actual  value 
ol  the  owner's  right  to  its  use  ;  the  facts 
which  go  to  establish  the  injury  should  be 
proven  by  witnesses,  and  the  jury  should 
assess  the  damages;  but  the  opinions  of  wit- 
nesses as  to  tlie  damage  done  are  iiuuimis- 
sible.  Hriinswick  <3^  A.  R.  Co.  v.  McLaren, 
47  Ga.  546,  1 1  Am.  Ry.  Rep.\\2.  Baliimorc, 
J'.  iS^  C.  R.  Co.  v.  Johnson,  59  Ind.  480. — 
Following  lialtimori-,  V.  &  C.  U.  Co,  v. 
Stoner,  59  Ind.  579. — Ilarrisonv.  loiua  Mid- 
land R.  Co.,  36  hnua  323.  Hartley  v.  Keo- 
kuk &^  A'.  //'.  A".  Co.,  85  /o7C'a  455.  52  A'.  JV. 
Rep.  352.  —  Following  Renwick  z/.  Daven- 
port I'v:  N.  W.  R.  Co.,  49  Iowa  674. 

Where  witnesses  were  allowed,  without 
objection,  to  give  their  opinions  as  to  the 
extent  of  defendant's  damage,  as  well  as  to 
testify  to  fact;i,  the  jury  had  the  right  to 
consider  such  evidence.  Rockford,  R.  I.  &* 
St.  L.  R.  Co.  V.  Co/ipinger,  66  ///.  510. 

After  a  landowiicr  had  e.xamined  several 
witnesses  as  to  ho.v  the  rail.jad  afTected 
his  lands,  the  company  called  six  witnesses 
who  testified  as  to  how  the  road  affected 
the  lands,  and  then  the  company  offered  the 
evidence  of  four  other  witnesses,  who  had 
never  seen  the  land,  and  had  no  personal 
knowledge  of  how  the  road  passed  over  it, 
and  it  was  proposed  to  take  their  opinion  as 
to  the  amount  of  damages,  based  upon  what 
the  other  six  had  testified  to  as  to  how  the 
land  was  affected.  Held,  that  such  evidence 
was  properly  rejected.  Grinnell  v.  Missis- 
sippi &*  M.  R.  Co.,  iS  loxua  570. 

A  witness  testified  that  the  railroad  going 
through  plaintiff's  lot  would  damage  it,  but 
the  taking  of  fifteen  feet  for  a  right  of  way 
would  not  much  depreciate  the  value  of  the 
property,  as  it  was  left  open  for  a  road. 
Held,  that  such  evidence  was  very  remotely 
material,  if  of  any  importance,  as  conse- 
quential damages  could  not  be  allowed,  but 
was  not  such  as  to  justify  a  reversal.  Ron- 
doiit  &»  O.  R.  Co.  V.  Deyo,  5  Lans.  (N.  V.) 
298, 

037.  Wiiat  may  be  sliowii  iii  re- 
duction of  danuiffes.— Where  plaintiff 
shows  what,  in  the  opinion  of  witnesses, 
would  be  the  rental  value  of  the  property 


*  Admissibility  of  estimates  by  witnesses  as 
to  amount  of  (lamuges,  see  note,  47  Am.  &  Eng. 
R.  Cas.  183,  1S7. 


with  and  without  the  railroad,  it  is  proper 
in  rebuttal  to  prove  the  nearness  of  olfen- 
sive  factories  as  the  cause  of  the  decrease 
in  rental  values.  Chicago,  B.  &^  Q.  R.  Co. 
V.  Mcuinnis,  79  ///.  269,  9  Ant.  Ry.  Kep.  334. 

Where  the  value  of  a  mill  or  property 
sought  to  be  condemned  for  railroad  jtur- 
poses  is  involved,  evidence  that  the  mill 
was  of  an  old  pattern  that  had  gone  out  of 
use,  and  on  that  account  was  less  valuable, 
is  proper.  Dupitis  v.  Chicago  iS-»  A'.  W.  R. 
Co.,  23  Am.  (S-»  Eng.  R.  Cas.  93,  115  ///.  97,  3 
N.  E.  Rep.  720. 

In  ascertaining  the  damages  caused  to 
the  water  power  of  a  mill  by  the  construc- 
tion of  a  railroad,  it  is  proper  to  admit  evi- 
dence of  the  location  and  dimensions  of  an 
old  race  and  a  new  one  substituted  in  its 
place,  and  of  the  knowledge  and  acquies- 
cence of  the  owner  in  the  construction  by 
the  railroad  of  a  new  dam  outside  of  the 
right  of  way  in  place  of  a  portion  of  the  old 
one ;  also  evidence  of  leakage  in  the  <}ld 
dam,  and  the  cost  of  rejjairing  it.  Hoffman 
V.  Bloomsburg  Sr>  S.  R.  Co.,  157  /'«.  St.  174, 
27  All.  Rep.  564. 

In  a  proceeding  to  condemn  a  strip  of 
land  for  a  railroad  track  which  crossed  a 
pond  supplying  the  landowner's  steam  mill 
with  water,  on  the  question  of  damages  to 
the  mill  property  not  taken  the  defendant 
gave  estimates  on  the  basis  that  the  pond 
would  be  destroyed  as  a  source  of  supply  of 
water  for  the  mill,  and  there  would  be  no 
other  means  of  such  supply.  The  petitioner 
then  offered  to  show  that  a  certain  water 
works  company  would  furnish  the  mill  reg- 
ularly with  all  the  water  it  might  require,  at 
a  less  cost  than  that  of  pumping  from  the 
pond,  and  also  that  a  creek  flowing  nearer 
the  mill  than  the  pond  had  a  capacity  to 
furnish  better  water  and  an  abundance  for 
the  use  of  the  mill — which  the  court  refused 
to  admit.  Held,  that  the  court  erred  in 
excluding  the  evidence.  Illinois  &>•  SI.  L. 
R.  &*  C.  Co.  v.  Sv  Irer,  117  ///.  399,  7  A'. 
E.  Rep.  664,  57  Am.  R.p.  875. 

Where  compensat.Mn  is  claimed  for  the 
location  and  construction  of  a  railroad  be- 
tween coal  mines  and  a  navigable  riveron  the 
landowner's  premises,  whereby  the  conven- 
iences of  the  river  transportation  for  the 
coal  to  market  were  injnred  or  cut  off,  it  is 
competent  for  the  railro;'d  company  to 
show  that  the  river  transportation,  in  con- 
nection with  the  coal  banks,  had  ceased  to 
be  valuable  or  become  of   less  value   by 
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means  of  ilic  facilities  for  coal  transporta- 
lion  al'forded  by  the  railroad,  for  the  pur- 
pose of  reducing  the  damages.  Cleveland 
«S-  I'.  R.  Co.  V.  Ball,  5  Oliio  St.  568. 

Ill  an  issue  uiidor  the  Fa.  Act  of  Febru- 
ary, 19,  1^49,  to  assess  the  damages  done  to 
the  plaintill's  water  power  by  the  construc- 
tion of  the  defendant's  raihoad,  it  is  error 
to  reject  evidence  that  the  cause  of  mischief 
complained  of  could  be  removed  for  %\\o. 
lUiniay  R.  &^  C.  Co.  v.  liiii/iaiii,  36  Pa.  St. 
194. 

In  p;aigation  of  damages  a  railroad  com- 
pany may  prove  that  it  is  practicable  to 
make  switch  connection  with  the  railroad 
which  crosses  the  lands  of  the  claimant  for 
damages.  J'ittsluirgh  &>  L.  E.  R.  Co.  v. 
Robinson,  i  Am.  &^  Efij;.  R.  Cas.  46S,  95  Pa. 
St.  426. 

Where  the  chief  value  of  the  land  is  in  a 
stone  quarry  thereon,  evidence  by  the  land- 
owners that  they  already  had  the  advantages 
of  shipping  stone  by  canal  was  irrelevant; 
but  where  such  evidence  was  admitted  it 
was  error  to  refuse  the  railroad  the  right  to 
show  that  freight  rates  by  rail  had  been  re- 
duced. Reading  6^  P.  R.  Co.  v.  Baltliaser, 
126  Pa.  St.  I.  17  All.  Rep.  518. 

It  is  competent  to  prove  that  part -of  the 
premises  does  not  belong  to  the  landowner, 
and  that  his  claim  for  damages  is  excessive. 
Pennsylvania  S.  V.  R.  Co.  v,  Keller,  {Pa.)  1 1 
Atl.  Rep.  381. 

It  appeared  that  the  company  sought  to 
divert  a  stream  of  water  crossing  the  line  of 
the  road,  so  as  to  confine  it  on  one  side  of 
the  road.  The  company  introduced  evi- 
dence tending  to  show  that  the  stream  was 
the  receptacle  of  all  the  sewage  of  a  city  in 
the  vicinity,  and  by  such  use  had  become  so 
befouled  as  to  be  practically  worthless  for 
stock  water.  Jleltl,  that  the  evidence  was 
competent  as  showing  the  nature  and  con- 
dition of  tlie  stream  and  bearing  upon  the 
question  of  damages  claimed  for  the  diver- 
sion of  the  stream.  Kiernan  v.  Chicat^o,  S. 
F.  &^  C.  R.  Co.,  123  ///.  188,  14  A^  E.  Rep.  18, 
1 1   West.  Rep.  632. 

The  petitioner  gave  evidence  as  to  the 
value  of  the  land  sought  to  be  taken,  but 
none  as  to  damage  to  land  not  taken.  The 
landowner  gave  evidence  on  the  question 
of  compensation  and  also  as  to  daiiiai;es  to 
the  land  not  sought  to  be  taken,  and  the 
court  refused  to  allow  tlie  petitioner  to  give 
evidence  in  rebuttal  on  the  question  of  such 
alleged  damages.    Held,  error.     Chicago,  S, 


F.  &'  C.  R.   Co.  V.  P/telps,  125  ///.  482,  15 
West.  Rep.  2S1,  17  A'.  E.  Rep.  769. 

In  a  proceeding  to  condemn  land,  after  a 
change  in  the  plan  of  the  road  and  its  ccju- 
struction  by  putting  in  a  bridge  where  there 
had  before  been  a  heavy  embankment,  it  is 
error  to  refuse  to  allow  the  petitioner  to 
show  that  the  alteration  benefited  the  de- 
fendant's land  above  the  grade  of  the  ri\cr, 
if  the  landowner  by  his  cross-petition  claims 
damages  t(j  his  other  lands,  some  of  which 
are  above  and  some  below  the  place  where 
the  change  ib  made.  M'aias//,  St.  L.  &^  P. 
R.  Co.  V.  McDonxall,  36  Atn.  &^  Eng.  R. 
Cas.  597,  126///.  Ill,  iSN.E.Rep.  291,  i  L. 
R.  A.  207. 

038.  What  eviUciiee  in  iuitiv:iitioii 
of  (laiiia^'os  IN  iiiadiiiissible. — It  would 
be  an  unsafe  rule  to  prevent  the  owner 
from  recovering  the  actual  damages  done 
to  the  residue  of  the  premises,  by  the  mere 
declaration  of  a  witness  that  it  was  the  in- 
tention of  the  party  doing  the  injury  to  .e- 
pair  the  damage  at  some  future  time.  Colj- 
rado  Midland  R.  Co.  v.  Braiun,  47  Am.  &^ 
Eng.  R.  Cas.  164,  15  Colo.  193,  25  Pac.  Rep. 

87. 

A  judgment  in  favor  of  the  landowner 
against  the  company  for  a  previous  unlaw- 
ful entry  is  not  admissible  for  the  company 
to  reduce  the  damages.  Lafayette,  M.  &^ 
B.  R.  Co.  V.  Murdock,  68  Ind.  1 37. 

Even  after  the  petitioner  has  given  evi- 
dence that  the  land  was  peculiarly  valuable 
as  a  place  of  entertainment,  and  leased  as 
such,  evidence  that  intoxicating  liquor  was 
sold  on  the  land  by  the  tenant  is  inadmis- 
sible to  reduce  the  value  of  the  estate. 
Brown  v.  Providence,  W.  <S~»  B.  R.  Co.,  5 
Gray  [Mass.)  35. 

So  evidence  that  plaintiff  could  hire  an- 
other piece  of  land  equally  serviceable  to 
him  is  immaterial  and  inadmissible.  AVtc 
Y'ork,  IV.  S.  6->  B.  P.  Co.  v.  Bell,  28  ////;/ 
(N.  V.)  426. 

In  an  action  to  recover  damages  sustained 
by  a  lessee  whose  land  is  appropriated  for 
railroad  purposes,  the  lands  having  been 
leased  and  used  as  a  drying  ground  for 
manufactured  fleece  and  plush  linings,  evi- 
dence of  the  lesi'or  of  an  ofTcr  to  furnish 
another  drying  ground  is  inadmissible,  (1) 
because  the  evidence  was  not  binding  upon 
tlie  lessor,  and  (2)  because  compensation  for 
lands  so  taken  must  be  made  in  money,  not 
in  other  realty.  A'en>  York,  ]V.  S.  &*  B.  R. 
Co.  V.  Bell,  28  /Jun  {A.  V.)  426. 
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Where  a  road  separates  land  into  two 
parts,  the  fact  that  the  company  has  made 
suiialjK'  provisiun  for  tlie  owner  to  cross 
from  one  part  to  the  other,  and  for  drain- 
age of  his  land,  is  not  admissible  in  re- 
duction of  damages,  though  tiic  landowner 
accepts  the  same  with  an  understanding  be- 
tween liiniself  and  the  company  that  he  has 
a  riglit  to  use  them.  Old  Colony  K.  Co.  v. 
M filer,  125  Muss.  I. 

After  the  construction  of  a  railroad  near 
a  river  a  part  of  its  embankment  was  car- 
ried away  by  a  flood,  and  a  bridge  or  trestle 
work  was  substituted  in  the  place  of  such 
embankment,  and  the  road  was  so  operated 
lor  nearly  three  years,  when  a  conden)na- 
tion  was  sought  against  the  purchaser  from 
the  former  owner.  The  owner  filed  his  cross- 
petition,  claiming  damages  to  his  land  not 
taken,  both  above  and  1)  :iuv  the  line  of  the 
road,  caused  by  the  altciation  in  the  plan 
of  lae  road.  On  the  trial  the  petitioner's 
attorney,  without  proof  of  authority,  filed  an 
agreement  of  the  company,  executed  by 
him,  to  restore  the  embankment  according 
to  tlie  orginal  plan,  and  to  maintain  the 
same,  which,  on  the  defendant's  motion, 
was  stricken  from  the  files.  Held,  that  the 
action  of  the  court  was  proper.  Wabash, 
St.  L.  &'  P.  R.  Co.  V.  McDougall,  36  Am.  <&>• 
Eng.  R.  Cas.  597,  126  ///.  in,  18  M.  E.  Rep. 
291,  I  L.  R.  A.  207. 

A  landowner  conveyed  a  right  of  way 
across  her  lots,  with  a  provision  in  the  deed 
that  the  company  was  to  maintain  a  cross- 
ing over  the  track  from  one  side  of  the  land 
to  the  other.  Subsequently  the  company 
proceeded  to  condemn  this  crossing  for 
station  purposes.  It  appeared  that  the  land 
on  one  side  of  the  track  was  only  separated 
irom  a  street  by  a  narrow  strip,  and  the 
company  offered  evidence  to  show  that  it 
luul  offered  to  procure  a  conveyance  of  this 
strip  to  the  landowner  without  considera- 
tion, which  would  have  the  efTectof  making 
tlie  land  more  valuable.  Held,  that  the  land- 
owner had  a  right  to  decline  the  ofler  of 
the  conveyance,  and  therefore  the  evidence 
was  incompetent  so  far  as  it  tended  to  re- 
duce the  damages  for  taking  tlie  right  of 
way.  In  re  Ne7v  Yoik,  L.  &>  IV.  R.  Co.,  49 
Hun  539,  18  A\  V.  S.  R.  431,  2  A^.  V.  Supp. 
478. 

It  was  not  error  to  reject  evidence  oflered 
on  the  part  of  the  company  to  prove  that 
[ilaintiff  had  offered  to  claim  no  damnges  if 
the  company  would  locate  the  road  where 


he  wished  it,  and  that  when  called  on  he 
declined  to  designate  the  location  he  de- 
sired ;  as  this  was  only  a  proposal,  not  ac- 
cepted by  the  company  at  the  time,  and  not 
binding  upon  piuiutill  afterwards.  East 
l\i.  R.  Co.  V.  Hiester,  40  Pa.  St.  53. 

<>:i!>.  A(liiii!S!!<ibili(,y  of  i>vi<U>iiec  of 
c'onteiiipliited  dopots  aiul  otlin*  ini- 
l>rovoi>M;iits. — A  stipulation  entered  into 
by  the  company  to  erect  a  depot  near  to  tlie 
land  in  respect  to  which  the  incjuiry  of  dam- 
ages and  benefits  is  being  made  is  admissi- 
ble in  evidence  on  behalf  of  the  company, 
althou;;!]  the  location  of  the  depot  had  not 
been  determined  upon  until  the  time  of  the 
trial.  Hayes  v.  Ottaiua,  O.  &-  P\  R.  V.  R. 
Co.,  54  ///.  373. 

The  company  may  prove  that,  since  the 
hearing  began,  they  have  located  a  passen- 
ger station  near  the  petitioner's  land,  over 
which  the  railroad  crossed.  Shattuck  v. 
Stoncham  Branch  R.  Co.,  6  Allen  (Jl/ass.) 
115.— DiSTiNGUiSHEU  IN  Cliilds  V.  New 
Haven  &  N.  Co.,  14  Am.  &  Eng.  R.  Cas. 
352,  133  Mass.  253. 

Where  damages  are  to  be  appiaised  pro- 
spectively, and  before  the  road  is  built,  for 
injuries  to  land  located  by  a  railroad  com- 
pany, it  is  competent  for  the  company  to 
prove  by  experts  the  necessity  upon  the 
company  to  place  a  culvert  through  their 
embankment  at  a  particular  point,  to  save 
their  embankment,  by  way  of  answer  to  a 
claim  for  damages  on  account  of  the  pro- 
spective stopping  up  of  certain  drains  at  the 
same  point  by  the  embankment  of  the  road, 
which  drains  are  necessary  to  free  the  land 
of  the  claimant  from  water.  A'ason  v.  IVoon- 
socket  Union  R.  Co.,  4  A'.  /.  377. 

In  such  case,  however,  the  jury  should, 
in  the  absence  of  a  stipulation  binding  the 
railroad  company  to  construct  the  culvert, 
be  satisfied  that  it  was  necessary  for  the 
railroad  company  to  build  the  culvert  for 
their  own  protection  (and  not  that  it  was 
merely  the  best  of  two  or  more  plans  which 
they  might  adopt,  the  others  of  which  would 
enable  the  company  to  dispense  with  the 
culvert),  before  they  acted  in  the  assessment 
of  damages  upon  the  supposition  that  such 
a  culvert  would  be  constructed.  A'ason  v. 
IVoonsocket  C'n/on  R.  Co.,  4  R.  I.  yj"]. 

The  company  are  not  estopped  from  prov- 
ing such  necessity  by  the  fact  that  the  plat 
of  location  does  not  indicate  a  culvert 
through  the  embankment  at  the  point  in 
question  ;  the  purpose  of  such  a  plat  being 
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to  show  the  course  and  width  of  the  road 
as  located,  and  the  naiiics  of  tlio  f)Wiiers  of 
the  kind  taken,  as  far  as  tliey  can  he  ascer- 
tained, and  the  quantity  of  their  land  taken, 
and  ncA  the  mode,  in  other  res|)ects,  in 
which  ilie  road  will  be  constructed  aiul  pro- 
tected.    Xiiso/i  V.  U'ouitsoc/ccl  Union  K.  Co., 

4  A'.  /.  377- 

Improvements  which  a  railroad  company 
propose  to  make  in  the  future,  unconnected 
with  fmisliin.L;  the  railway,  are  not  evidence 
for  the  company  in  assessing  the  damages 
for  land  taken.  Pittsburg,  V.  dr'  C.  K.  Co. 
V.  A'ose,  74  Pa.  St.  362,  3  Am.  Ry.  Rep.  56,6 
Am.  Ry.  Rep.  343. 

<»40.  Kvideiu'o  ofpresoiitor  future 
iiu'i-oasc  in  value  of  lands  alon;;  the 
road.* — Kvidence  that  land,  a  part  only  of 
which  is  taken  for  a  railway,  is  so  near  to 
the  depot  and  stock-yards  that  the  land  will 
be  sul)ject  to  extraordinary  use  on  that  ac- 
count is  admissible  on  the  question  of  dam- 
ages. Cedar  Rapids,  I.  F.  &>  N.  W.  R.  Co. 
V.  Raymond,  30  Am.  <S-»  Eng.  R.  Cas.  345,  37 
Minn.  204,  33  A^.  W.  Rep.  704. 

It  is  incompetent  to  show  that  oranges 
would  bring  a  better  price  by  reason  of  the 
railroad  being  there,  or  that  the  value  of 
the  crop  is  dependent  upon  the  market  and 
its  accessibility  thereto,  or  that  the  accessi- 
bility of  the  produce  of  the  land  to  the  mar- 
ket, by  reason  of  the  construction  of  the 
road,  would  prevent  any  depreciation  in  its 
value.  San  Bernardino  6»  E.  R,  Co.  v. 
Haven,  94  Cat.  489,  29  Pac.  Rep.  875. 

It  is  not  competent  to  rebut  the  opinions 
of  witnesses  who  think  that  the  proximity 
of  a  railroad  would  injure  the  value  of 
building  lots,  by  showing  that,  in  point  of 
fact,  in  other  places  a  like  proximity  has 
increased  their  value.  It  would  raise  too 
many  collateral  issues.  (Ogden,  J., dissent- 
ing.)    Somervi/le  &-•  E.  R.  Co.  \.  Doughty,  22 

N./.L.A9S- 

Where  the  condemnation  is  under  a  stat- 
ute providing  that  tiie  damages  that  the 
landowner  is  entitled  to  shall  not  be  re- 
duced on  account  "of  any  real  or  supposed 
benefits  which  the  parties  interested  may 
derive  from  the  construction  of  the  pro- 
posed railroad,"  it  is  error  to  allow  a  wit- 
ness to  testify  that,  in  his  judgment,  the 
value  of  the  remaining  portion  of  the  tract 


*  Evidence   as   to  increase    in  value  of  other 
land  along  the  road,  see  51  Am.  &  Enc.  R.  Cas. 

O06,  abstr. 


would  be  advanced  by  reason  of  the  rail- 
road. In  re  AVn'  York,  W.  S.  &>  B.  R.  Co.. 
35  //un  (A'.  1'.)  260. 

And  in  such  case  the  error  of  admitting 
the  evidence  is  not  cured  by  a  statement  in 
the  report  of  the  commissioners  that  they 
did  not  make  any  deduction  on  account  "of 
any  real  or  sui)posed  beiieht"  which  the 
landowner  might  derive  from  the  ccjnstriic- 
tioii  and  operation  of  the  road.  Jn  re  Aeii' 
Vor/c,  W.  S.  &^  B.  R.  Co.,  35  ////;/  (A'.  )'.) 
260. —  Following  In  re  New  York,  L.  & 
W.  R.  Co.,  29  Hun  (N.  Y.)  i. 

Evidence  is  not  admissible  to  prove  that 
woodland  is  enhanced  in  value  by  the  build- 
ing of  the  railroad  over  meadow  land  at- 
tached to  the  same  farm.  Adams  v.  St. 
Johnsbury  Sr*  L.  C.  R.  Co.,  25  Am,  6-»  Eug. 
R.  Cas.  172,  57  Vi.  240. 

Evidence  of  a  recent  increase  in  "alue  of 
lands  through  whicli  tlie  railroad  runs,  due 
to  the  proposed  building  of  the  road,  is  ir- 
relevant and  immaterial.  Seattle  &*  M.  R. 
Co.  V.  Gilchrist,  4  Wash.  509,  30  Pac.  Rep. 

738- 

The  company  was  permitted  to  prove 
that  the  land  not  taken  was  enhanced  in 
value  $1000  by  the  constructif)n  and  opera- 
tion of  the  road.  Before  the  admission  of 
this  evidence  the  landowner  had  been  per- 
mitted to  prove  that  the  remainder  of  his 
land  would  be  damaged  $150  to  $200  by 
reason  of  the  inconvenience  and  annoyance 
resulting  from  the  construction  of  the  road. 
Held,  that  the  evidence  on  the  part  of  the 
company,  being  in  rebuttal,  was  admissible. 
Davidson  v.  Houston,  E.  <&>•  W.  T.  R.  Co., 
3  Tex,  App.  {Civ.  Casl)  473. 

04 1.  Proof  in  rebuttal  of  ovidont'C 
in  reduction  of  damages.— Where  it  is 
shown  that  an  interest  in  the  owner's  l.ind 
was,  near  the  time  of  the  company's  ctiry 
thereon,  sold  or  olTcred  for  sale  by  him  be- 
low the  value  placed  on  it  by  him  in  his 
evidence,  it  is  competent  for  him  to  show 
that  he  was  thereby  trying  to  interest  the 
company's  officers  in  the  land  with  a  view 
to  securing  a  station  and  building  a  town 
thereon.  Webster  v.  Kansas  City  &>  S.  A'. 
Cc,  1 16  Mo.  1 14,  22  S.  W.  Rep.  474. 

Evidence  of  an  oral  agreement  between 
the  landowner  and  another  railroad  com- 
pany, whereby  the  latter  agreed  to  give  sm<  ii 
owner  an  easement  through  its  land  for  the 
construction  and  maintenance  of  railroad 
tracks  and  switches,  for  the  use  and  benefit 
of  such  owner,  was  admissible  to  show  that 
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iliu  defciulimi's  land  was  permaneiul;'  pro- 
vided witli  ample  railruad  privilej^cs  and 
facilities,  and  not  dependent  upon  plaintilT's 
railroad  for  them.  S/.  Lonii,  A',  e-^  X.  //'. 
R.  Co.  V.  Clarl;,  57  Am.  &•  Eiig.  K.  Las.  542, 
121  Ml).  169,  2^  S.  W.  Rtp.  192. 

Tlis  railroad  com|)any  offered  testimony 
of  the  sales  of  other  similar  farms  in  the 
same  neighborhood  for  a  less  price  than 
was  claimed  by  the  owner  of  the  land  in 
qnest  ion.  The  landowner  then  offered  testi- 
mony tending  to  show  that  his  land  was 
superior  in  quality  and  of  greater  value  than 
that  with  which  it  was  compared.  Held, 
that  the  admission  of  the  latter  testimony 
was  not  error.  Chicago,  K.  ^  W.  K.  Co.  v. 
Emery,  51  Kaii.  16,  32  Jhic.  Rep.  631.' 

A  railroad  agreed  with  the  owners  of  an 
ice  house,  which  was  destroyed  by  building 
the  road,  to  erect  a  new  ice  house,  to  be 
taken  as  an  "  of. set  to  damages  awarded." 
Held,  that  it  was  competent  for  the  owners 
to  show  that  the  ice  house  was  inconvenient 
and  expensive  on  account  of  its  proximity 
to  the  road.  Kees  v.  Schuylkill  River  E.  S. 
R.  Co.,  135  Pa.  St.  629,  20  All.  Rep.  149. 

<t42.  Estoppel  to  prove  (lniiisi(;c.s 
(litt'erciit  from  ease  made  by  pleaid- 
iiiK's.— Where  the  plaintiff  sues  to  condemn 
sixty  feet  in  width,  he  will  not  be  allowed 
to  give  evidence  of  the  value  of,  and  ask  a 
verdict  for  the  condemnation  of,  forty-five 
feet  in  width.  Oregon  Cascade  R.  Co.  v. 
Baily,  3  Oreg.  164,  7  Am.  Ry.  Rep.  416. 

In  his  first  petition  the  plaintiff  averred 
that  he  had  sustained  damages  to  the 
amount  of  $3000 ;  in  his  atnended  petition 
lie  set  out  no  particular  amount.  Held, 
that  this  was  persuasive  evidence  as  to  the 
amount  of  the  damages,  but  did  not  estop 
him  from  claiming  more.  Pettiisylvaitia  &' 
X.  V.  R.  iS^  C.  Co.  V.  Bunnell,  81  Pa.  Si.  414, 
16  Am.  Ry.  Rep.  i. 

9.  Elements  and  Measure  of  Damages, 

a.  The  Measure  of  Damages.* 

(>4;J.  Ill  $;eiieral. — Railway  companies, 
by  virtue  of  their  compulsory  powers,  ac- 
quire no  absolute  fee  simple  to,  but  only 

*  Measure  of  damages  for  the  taking  of  land, 
see  notes,  36  Am.  &  Enc.  R.  Cas.  604  ;  5  /(/.  352  ; 
88  Am.  Dec.  uC  ;  2  L.  R.  A.  217  ;  8  la.  330 ;  g 
Id.  298. 

Damages  which  may  be  recovered  where  one 
corporation  takes  property  of  another  under 
condemnation  proceedings,  see  note,  9  Am.  St. 
Rep.  144. 


the  right  to  use,  the  land  for  their  purposes ; 
and  coni|)eiisalion  must  be  made  for  the 
value  of  the  use  appropriated;  in  estimat- 
ing such  value,  what,  if  anything,  would  be 
left  to  the  landowner  of  value,  consistent 
with  the  enj(jyment  of  the  easement  by  the 
railroad  com[)any,  should  also  be  consid- 
ered. Alabama  &"  E,  R.  Co.  v.  P>urlcett,  42 
Ala.  83. 

In  an  action  at  law  to  recover  damages 
to  the  plaintiff's  property  by  reason  oi  the 
laying  of  a  railroad  track,  the  only  recovery 
which  can  be  had  wcjuld  be  in  respect  of 
temporary  or  transitory  damages  accrued 
up  to  the  time  of  the  inception  of  the  suit; 
whereas  a  statutory  inquisition,  which  is 
not  a  suit  in  tlie  sense  of  the  law,  is  insti- 
tuted to  ascertain  for  all  time  the  amount 
of  permanent  damages  sustained.  But  a 
proper  subject  for  consideration  by  the  jury 
on  the  inquisition  would  be  the  recovery 
which  might  be  had  in  a  pending  action  at 
law,  by  way  of  reducing  the  amount  of 
their  award.  Dixon  v.  Baltimore  &^  P.  R. 
Co.,  3  Am.  &*  Eng.  R.  Cas.  201,  i  Mackey 
(D.  C.)  78. 

In  the  assessment  of  damages  to  the  own- 
ers of  property,  the  actual  damage  resulting 
directly  from  an  invasion  of  their  rights  of 
property  by  the  railroad  company  is  the 
measure  of  damages.  Selma,  R.  &^  D.  R. 
Co.  V.  Camp,  45  Ga.  180,  3  Am.  Ry.  Rep.  53. 

The  jury  may  give,  in  addition  to  the 
value  of  the  land,  such  special  damage  as 
in  their  judgment  will  compensate  the  land- 
owner for  the  injury  done  to  him  by  the 
taking  of  the  right  of  way.  Btnven  v.  At- 
lantic <S-  /-:  B.  V.  R.  Co.,  14  Am.  &>  Eng.  R. 
Cas.  332,  17  So.  Car.  574. 

The  rule  is  that  the  owner  is  entitled 
only  to  what  will  compensate  him  for  the 
appropriation,  and  this  may  be  a  sum 
greater  or  less  than  the  actual  value  of  the 
property  taken.  Gear  v.  Chicago,  C.  &^  D. 
B.  Co.,  39  Iowa  23. 

It  is  proper  to  allow  the  plaintiff  to  prove 
the  value  per  acre  of  the  land  taken  for  the 
right  of  way,  as  the  loss  of  the  land  is  an 
element  of  his  damages,  though  its  value  is 
not  necessarily  the  full  measure  thereof. 
Pintrerv  v.  Cherokee  &^  D.  R.  Co.,  78  lo^va 
438',  43  A',   fr.  AVA285. 

Where  the  property  taken  is  the  home  or 
place  of  business  of  the  owner,  the  jury  are 
not  confined  to  the  market  value  of  the 
property,  but  may  take  into  consideration 
the  inconvenience  and  loss  resulting  to  the 
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owner  froni  Ijciiig  dcjirived  of  his  home  or 
place  of  business.  Coving h»i  S.  R.  Transfer 
R.  Co.  V.  /'/(•/,  33  .hii.  &^  J'.itf^r.  R.  Ciis.  207, 
87  A>.  2(>7,  S  S.  ir.  Re-/>.  44y. 

Tlie  owners  are  entitled  to  the  vaUie  of 
the  lands  expropriated,  and  also  todama<;es 
in  addition  to  tliose  sustained  by  the  taking 
of  the  lanfl.  Vhksbiir};,  S.  &^  P.  R.  Co.  v. 
Dillarii.  35  I. a.  Ann.  1045. 

Where  Cfjinpeiisation  has  become  fixed 
by  a|)propriate  statutory  proceedinjjs,  the 
measure  of  damages  the  owner  can  claim  is 
the  amount  awarded  liim  by  the  commis- 
sioners. Cory  V.  Chicago,  B.  &•  A'.  C.  R. 
Co.,  44  ,-//;/.  (3^  Eng.  R.  Cas,  183,  100  i]/t>. 
282,  13  A'.  //'.  R^/>.  346. 

A  party  whose  land  is  taken  for  public 
use  caniKJt  have  his  damages  increased  on 
account  of  the  loss  of  a  gratuitous  privi- 
lege which  he  has  been  enjoying  by  the 
sullerance  of  another.  Ran/ft  v.  Concord 
R.  Corp.,  62  iX.H.  561. 

Under  that  provision  of  the  N.  Y.  general 
railroad  act  which  requires  the  commis- 
sioners to  ascertain  and  determine  "  the 
compensation  which  ought  justly  to  be 
made  "  by  the  company  to  the  landowner, 
the  compensation  is  not  confined  to  the 
value  of  the  land  actually  taken,  nor  to  the 
depreciation  of  the  residue  by  the  separation 
of  the  other  part  from  it ;  but  it  is  the 
compensation  which  ought  justly  to  be 
made  to  the  owners  of  the  real  estate  ap- 
praised by  them — compensation  for  all  the 
injury  that  the  taking  of  the  land  for  the 
purpose  intended  will  cause  them.  In  re 
Utica,  C.  &'  S.  V.  R.  Co.,  56  Barb.  {N.  Y.) 
456. 

The  object  of  the  eminent  domain  stat- 
utes is  not  to  enable  corporations  to  acquire 
property  for  less  than  the  owner  would  be 
able  to  secure  it  for  in  the  open  market. 
The  object  is  that  corporations,  upon  pay- 
ing such  sum  as  the  owner  might  reasona- 
bly and  fairly  e.xpect  thus  to  receive,  may 
be  enabled  to  possess  and  enjoy  such  prop- 
erty as  public  policy  requires  to  be  devoted 
to  their  purposes.  In  re  Staten  Island  R. 
Co.,  10  A^.   y.  S.  R.  393,  45  Hun  592. 

Commissioners  appointed  by  a  circuit 
court,  under  W.  Va.  Code  ch.  42,  §  11,  must 
ascertain  the  actual  value  of  the  land  at  the 
time  when  taken,  without  any  reference  to 
any  enhanced  value  given  thereto  and  com- 
mon to  other  landowners  along  the  line  of 
the  road  by  reason  of  the  prospective  con- 
struction of   the  railroad   company's   road 


through  the  land.  Such  value,  so  ascer- 
tained, is  a  just  compensation  for  the  land 
to  the  landowner,  within  the  nieaning  of  the 
constitution,  C/icsapeakc  &•-  O.  R.  Co.  v. 
Tyrce,  7  U'.  I 'a.  693. 

Value,  for  a  bridge  site,  o.:  land  taken  for 
abutments  for  a  bridge  should  be  referrer!  to 
the  needs  of  the  community  for  a  bridge  at 
tlie  time  of  the  taking  or  in  the  near  future. 
Shenandoah  Valley  R.  Co.  v.  Shepherd,  26 
W.  Va.  672. 

<(-4-l-.  Value  (»t'laii(]l  tukcii,  with  in- 
terest, as  the  measure.— Although  the 
railroad  conipany  only  acquires  an  ease- 
ment for  a  right  of  way,  such  easement  is 
a  perpetual  right  and  the  compensation  re- 
coverable is  the  full  value  of  the  land  actu- 
ally condemned.  Fayetti-i'ille  &^  L.  R.  R. 
Co.  V.  Combs,  39  Am.  &•  Eng.  R.  Cas.  140, 
51  Ark:  324,  II  S.  IV.  Rep.  418. 

The  true  and  actual  value  of  the  property, 
or  interest  therein,  belonging  to  the  de- 
fendant at  the  time  of  the  appraisement  is 
the  measure  of  compensation.  Colorado  C. 
R.  Co.  v.  Allen,  44  Avi.  &•  Eng.  R.  Cas.  193, 
13  Colo.  229,  22  Pac.  Rep.  605. 

Where  an  entire  strip  of  land  is  taken, 
so  that  the  owner  has  no  other  adjoining 
property  to  be  damaged,  the  measure  of  the 
compensation  to  be  paid  therefor  is  the 
market  value  of  the  property.  Chicago,  E. 
&>  L.  S.  R.  Co.  V.  Catholic  Bishop,  119  ///. 
525,  10  A'.  E.  Rep.  372. 

The  measure  of  recovery  is  the  amount 
of  damages  and  interest  from  the  time  of 
the  appropriation  of  the  land.  Missouri 
River,  Ft.  S.  &>  G.  R.  Co.  v.  Owen,  8  Kan. 
409,  5  Am.  Ry.  Rep.  119. 

The  actual  cash  market  value  (at  the 
time  of  the  appropriation)  for  the  property 
actually  taken  must  be  allowed.  Chicago, 
K.  <S-  W.  R.  Co.  V,  Parsons,  51  A''rt«.4o8,  32 
Pac.  Rep.  1083. 

When  a  railroad  company,  having  power 
to  condemn  land,  has  been  permitted  by 
the  landowner  to  enter  and  lay  its  tracks 
and  make  improvements  without  compen- 
sation first  made,  and  afterwards  the  ques- 
tion of  compensation  arises  in  a  suit  in 
equity,  the  measure  of  compensation  is  the 
value  of  the  land  and  damages  at  the  time 
of  entry,  with  interest.  When,  however, 
the  company,  under  such  conditions,  takes 
a  statutory  proceeding  to  condemn  such 
land,  the  measure  of  compensation  is  the 
value  of  the  land  and  damages  at  the  time 
of  the  appraisement.     Trimmer  v.    Penn- 
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sylvattia,  P.  &^  B.  K.  Co.,  55  N.J.  L.  46,  25 
////.  Rep.  932.  Pittsbiniilt  j^  W.  R.  Co.  v. 
Per  kins,  49  Ohio  .SV.  326,  31  .\'.  /•".  Rep.  350. 
— Dlsi'lNGUlSlilNci  Hatry  v.  Paincsville  & 
V.  R.Co.,  I  (31ii()  Cir,  Ct.  426.  Rkvikwinc. 
Hornback  v.  Cincinnati  &  Z.  U.  Co.,  20 
Oliio  St.  81  ;  Atlantic  &  G.  VV.  R.  Co.  v. 
Kobbins,  35  Oiiio  St.  531  ;  Goodin  v.  Cin- 
cinnati &  W.  Canal  Co.,  18  Ohio  St.  169. 

The  landowner  is  entitled  only  to  such 
damages,  over  and  above  the  value  of  the 
land  souiljIu  to  be  appropriated,  as  the  stat- 
ute j^ives.  Central  I'ac.  R.  Co.  v.  Pearson, 
35  Cal.  247. 

VVliere  a  railroad  company  appropriated 
1-1,1(1  for  right  of  way  without  proceedings 
to  condemn  and  assess  damages,  or  grant 
from  the  o\\i\e.i—/iel(i,  in  an  action  subse- 
quently instituted  under  the  Iowa  statute 
by  the  company  to  perfocf  its  title  and  as- 
sess damages,  that  the  measure  thereof  was 
the  value  of  the  land  at  the  time  of  its  ap- 
propriation, witli  interest  thereafter.  Dan- 
iels V.  Chicago.  I.  &*  N.  R.  Co.,  41  /o7v<i  52. 
—  Distinguished  in  Wilson  v.  Des  Moines. 
O.  it  S.  k.  Co.,  67  Iowa  509. 

<i45.  DillVrenee  in  value  of  the 
whole  tniet  before  anil  after  the 
takiiitf'*— Tlie  true  measure  of  damages  is 
the  difTerence  between  the  market  value  of 
the  whole  tract  before  the  taking  and  that 
of  the  remainder  after  the  taking,  exchiding 
any  enhancement  of  value  bv  the  building 
of  the  road.  SI.  Louis,  A.  iS-  T.  R.  Co.  v. 
Amierson,  17  Atn.  &*  Eng.  R.  Cas.  97,  39 
Ark.  167.  San  Francisco,  A.  &*  S.  A".  Co. 
V.  Caldwell,  31  Cal.  367.     Henry  v.  Dubuque 

&^  P.  70.   Co.,    2    /07l>a    288.— FOLI.OWKD    IN 

Fleming  v.  Chicago,  D.  &  M.  R.  Co.,  34 
Iowa  353 ;  Harrison  v.  Iowa  Midland  R. 
Co.,  36  Iowa  323.  Quoted  in  Kucheman 
V.  Chicago,  C.  &  D.  R.  Co.,  46  Iowa  366;  Doud 
V.  Mason  City  &  Ft.  D.  K.  Co.,  36  Am.  & 
Eng.  R.  Cas.  633,  76  Iowa  438, 41  N.W.  Rep. 
65. — Henry  v.  Dubuque  &•  P.  R.  Co.,  5  loxva 
576.  Lance  v.  Chicago,  M.  &>  St.  P.  R. 
Co.,  5  Am.  (S-«  Eng.  R.  Cas.  617,  57  Imva  636, 
II  A^  VV.  Rep.  612.  Wichita  5s^  IV.  R.  Co. 
v.  A'uhn,   38   A'an.    104,    16  Pae.  Rep.   75. 


*  Difference  in  value  of  land  before  and  after 
taking  as  measure  of  damages,  see  57  Am.  & 
En(;.  R.  Cas.  530,  nhtr. 

Measure  of  damages  for  injury  to  whole 
properly  where  onlv  part  is  taken,  see  note,  30 
Am.  (ft  Eng.  R.  Cas.  358. 

Diminution  of  value  of  premises,  sec  note.  36 
Am.  &  Eng.  R.  Cas.  647.    See  also  tiute,  4:52. 


Chicago,  A'.  &*  A'.  R.  Co.  v.  Ihoquet,  47 
Kan.  571,  28  Pac.  Rep.  717.  West  I'irginia, 
P.  &^  T.  R.  Co.  v.  i.iit>son,i)\  Ay.  234,  21  .V.  W. 
Rep.  1055.— Following  Asher  v.  Louisville 
<S:  N.  R.  Co.,  87  Ky.  391,  8  S.  \V.  Rep.  854; 
Louisville  &  N.  R.  Co.  v.  Ingram,  (Ky.)  14  S. 
W.  Rep.  li\.~Autenrieth  v.  .^t.  Louis  &•  S. 
l'\  R.  Co.,  36  A/o.  App.  254.  Omaha  Jlelt 
R.  Co.  V.  McDerinott,  25  Xeb.  714,  41  A'. 
W.  Rep.  648.— Quoting  Gottschalk  z^.  Chi- 
cago, 1'.  i:  Q.  R.  Co.,  14  Neb.  550,  Rigney 
V.  ChiciL!/),  102  111.  6\.—JUack  River  Sm 
M.  R.  Co.  V.  Uarnaid,  9  Hun  {N.  Y.)  104. — 
AviLYINC,  Troy  &  H.  R.  Co.  v.  Lee,  13 
I'.irb.  169;  In  rt.  Furinan  St.,  17  Wer.d. 
C49;  Cananiiaigua  &  N.  F.  R.  Co.  v, 
Payne,  lO  iJarb.  273;  Rochester  &  S.  R.  Co. 
V.  Hudlong,  6  Mow.  Pr.  407.  Quoting 
Albany  Northern  R.  Co.  v.  Lansing,  16 
Barb.  68.  .Applied  in  Re  Boston,  H.  T. 
&  \V.  R.  Co.,  22  H"n  176.  Approved  in 
Re  New  York,  L.  &  \V.  R.  Co.,  27  Hun  151. 
Distinguished  in  Re  New  York,  L.  &  W. 
R.  Co.,  27  Hun  1 16. — In  re  Nexv  York,  L.  &* 
W.  R.  Co.,  27  Hun  (;V.  F.)  151.— Applied 
in  Re  New  York,  W.  S.  &  B.  R.  Co.,  37 
Hun  317.— In  re  New  York,  W.  S.  &^  Ji. 
R.  Co.  V.  Pell,  28  Hun  (N.  Y.)  426.  Di  re 
Norwood  &•  M.  R.  Co.,  14  N.  V.  S.  A'.  437. 
Cincinnati,  /.,  St.  L.  &•  C.  /v".  Co.  v.  Pfitzer, 
Ohio  Prob.  248.  Setzler  v.  Pennsylvania 
S.  V.  R.  Co.,  24  Am.  &*  Eng.  R.  Cas.  280, 
112  Pa.  St.  56,  4  Atl.  Rep.  370.  Cresson,  C. 
C.  &•  jV.  Y.  S.  R.  R.  Co.  v.  Aunsman,  {Pa.) 
II  Atl.  Rep.  561.  /enks  v.  Philadelphia,  G. 
6-  C.H.R.  Co.,  17  Phila.  (Pa.)  65.  Chi- 
cago &^  M.  C.  R.  Co.  V.  Ritter,  10  Am.  dr* 
Eng.  R.  Cas.  202,  i  Tex.  A  pp.  (Civ.  Cas.)  107, 
Texas  Trunk  R.  Co.  v.  Elam,  i  Tex.  App. 
(Civ.  Cas.)  201. 

And  in  estimating  such  damages  the  ob- 
struction of  the  owner's  view,  interfering 
with  his  privacy,  and  the  noises  of  operat- 
ing trains,  are  proper  to  be  considered. 
Ham  V.  Wisconsin,  /.  Ss^  N.  R.  Co.,  14  Am. 
<S-»  Eng.  R.  Cas.  204,  61  Io7va  716,  17  ..V.  W. 
Rep.  157.— Quoted  in  Columbus,  H.  V.  & 
T.  R.  Co.  V.  Gardner,  32  Am.  &  Eng.  R. 
Cas.  243,  45  Ohio  St.  309,  11  West.  Rep. 
264,  13  N.  E.  Rep.  69. 

But  in  arriving  at  the  difference  the  jury 
are  to  consider  only  actual  disadvantages, 
and  only  such  advantages  as  are  special  to 
the  property.  Pittsburg,  B.  &^  B.  R.  Co.  v. 
McCloskey,  23  Am.  6^  Eng.  R.  Cas.  86,  1 10 
Pa.  St.  436,  I  Atl.  Rep.  555.— Following 
Schuylkill  Nav.  Co.  v.  Thoburn,  7  S.  &  R. 
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(Pa.)  411.— AppRovF.n  in  Seattle  &  M.  R. 
Co.  V.  Murpliiiie,  4  Wash.  ^^^.^Hortistcin 
V.  Atlantic  &>  G.  IV.  A\  Co.,  51  Pn.  St.  87. 

Wliere  the  right  ol  way  forthe  raihoad  is 
over  land  already  used  for  the  purposes  of  a 
highway,  the  damaf^es  to  the  landowner  are 
hut  nominal.  ///  rt:  Union  El.  R.  Co.,  30  A\ 
V.  S.  A'.  164,  8  A'.  V.  Siipp.  813,  55  Hun 
611,  w^w.— Kkviewing  In  re  Brooklyn  El. 
R.  Co..  28  N.  Y.  S.  R.  627. 

Where  certain  lots  in  a  town,  owned  and 
used  with  other  lots  for  purposes  connected 
with  the  same  business,  but  separated 
therefrom  by  streets  and  alleys,  are  appro- 
priated for  right  of  way  of  a  railroad,  the 
jury,  in  estimating  damages  therefor  to  the 
owner,  should  not  consider  all  the  lots  thus 
used  and  separated  as  an  entirety  in  respect 
to  the  business  for  which  tliey  were  used, 
and  allow  damages  accordingly.  1  hey 
should,  in  such  case,  estimate  the  value  of 
the  lots  taken  before  the  appropriation,  then 
their  value  afterward,  and  the  diflerence 
would  be  the  measure  of  damages.  Flem- 
ing V.  Chicago,  D.  &>  M.  R.  Co.,  34  Iowa 
353,  5  Am.  Ry.  Rep.  133.— Following 
Sater  V.  Burlington  &  Mt.  P.  Plank  Road 
Co.,  I  Iowa  386;  Henry  v.  Dubuque  &  P.  R. 
Co.,  2  Iowa  288. — RiiCONCiLED  IN  Renwick 
V.  Davenport  &  N.  W.  R.  Co.,  49  Iowa  664. 

Tile  land  on  which  the  road  was  located 
w;is  used  as  a  farm  ;  the  court  charged  that 
in  estimating  the  advantages  and  disadvan- 
tiiges,  the  jury  were  to  consider  only  such  as 
resulted  to  the  "  farm  as  a  farm."  Held,  to 
be  error.  In  estimating  the  damages  the 
jury  are  not  to  be  limited  to  any  particular 
use  of  the  land.  They  were  to  consider 
the  market  value  of  the  land  before  and 
after  the  alleged  injury ;  and  everything 
which  gives  it  intrinsic  value  io  to  be  taken 
into  consideration.  Shenango  &>  A.  R.  Co. 
V.  Braliam,  79  Pa.  St.  447.— Following 
Schuylkill  Nav.  Co.  v.  Thoburn,  7  S.  &  R. 
(Pa.)  411. 

(>-iO.  Diiiiiiiiitioii  in  value  or  tlaiii- 
a^c  to  residue  of  land.*— Where  a  right 
of  way  is  condemned  for  public  use  over  a 
tract  of  land,  the  owner  will  be  entitled  to 
compensation  not  only  for  the  value  of  the 
land  taken,  but  also  for  all  damages  to  the 
residue  of  the  tract,  past,  present,  and  future, 

*  Measure  of  damages  where  part  of  tract  of 
land  only  is  taken,  see  note,  88  Am.  Dkc.  114. 

Incidental  damages  to  other  lands  not  con- 
nected with  that  tMken,  see  51  Am.  &  Eno.  R. 
Cas.  624,  ahst)-.     See  also  ante,  4:f>3. 


which  the  public  use  may  thereafter  reason- 
ably produce.  Chicago,  R.  I.  &■'  P.  R.  Co. 
V.  Smith,  29  Am.  &^  i-ng.  R.  Cas.  558,  iii 
///.  363.  /mliana,  />'.  &^  11'.  R.  Co.  v.  allien, 
100  Ind.  409.  Alissouri  Pac.  R.  Co.  v.  Por- 
ter, 112  A/o.  361,  20  .V.  H'.  Rep.  568.— Fol- 
lowing Chicago,  S.  F.  &  C.  R.  Co.  7/.  Mc- 
Grcw,  104  Mo.  282  ;  Mississippi  &  R.  R. 
Boom  Co.  7K  Patterson,  98  U.  S.  4oS.^/Joj'le 
V.  Kansas  City  &•  S.  R.  Co.,  1 13  Mo.  280,  20 
S.  W.  Rep.  970.— Applying  McReynolds  v. 
Kansas  City,  C.  &  S.  R.  Co.,  1 10  Mo.  484. — 
Chicago,  K.  &>  A^.  R.  Co.  v.  IViebe,  36  Am. 
&^  Eng.  R.  Cas.  642,  25  A'eb.  542,  41  A\  IV. 
Rep.  297.— Followed  in  Fremont,  E.  & 
M.  V.  R.  Co.  V.  Meeker,  28  Neb.  94;  Smith 
V.  Crete,  M.  &  W.  R.  Co..  29  Neb.  142.— 
Fremont,  E.  &•  M.  V,  R.  Co.  v.  Meeker,  44 
Am.  6-»  Flng.  R.  Cas.  115.  28  A'eb.  94,  44  A'. 
W.  Rep.  79.— Following  Chicago,  K.  &  N. 
R.  Co.  V.  Wiebe,  25  Neb.  542. — Smith  v. 
Crete,  M.  iS-  W.  R.  Co.,  29  Neb.  142.— Fol- 
lowing Chicago,  K.  &  N.  R.  Co.  v,  Wiebe, 
25  Neb.  542. 

The  mere  value  of  a  strip  of  land  taken 
for  a  railroad  is  not  compensation  within  the 
meaning  of  the  Minn,  constitution.  Hursh 
V.  First  Div.  St.  P.  &*  P.  R.  Co.,  17  Minn. 
439  {Gil.  417),  4  Am.  Ry.  Rep.  204.— Fol- 
lowed in  Sherwood  7>.  St.  Paul  &  C.  R. 
Co.,  21  Minn.  F22. — Qiiincy,  At.  6>»  /'.  .A'.  Co. 
v.  Ridge,  57  AIo.  599.  Virginia  6-  T.  R. 
Co.  v.  Henry,  8  Nev.  1-5. 

Where  other  land  of  a  party  not  sought 
to  be  condemned  is  damaged  by  the  right 
of  way,  the  measure  of  damages  as  to  it  is 
the  difference  between  its  value  bef(jre  and 
after  the  construction  of  the  road.  Diipuis 
V.  Chicago  &•  N.  W.  R.  Co.,  23  Am.  &^  Eng, 
R.  Cas.  93,  115  ///.  97,  3  A'.  E.  Rep.  720. 
Chicago,  P.  &*  St.  L.  R.  Co.  v.  Eaton,  136 
///.  9,  26  N.  E.  Rep.  575. 

The  railroad  is  to  be  regarded  as  one  en- 
tire thing,  and  the  landowner  is  entitled  to 
compensation  for  all  damages  directly  re- 
sulting to  the  remainder  of  his  land  from 
the  location  and  construction  of  the  road, 
whether  the  roadbed  be  actually  placed  on 
that  portion  of  the  right  of  way  taken  from 
his  land  or  not.  Chicago,  K.  <S»  A'.  R.  Co. 
V.  Van  Cleave,  57  Am.  (S-»  Eing.  R.  Cas.  522, 
52  Kan.  665,  33  Pac.  Rep.  472. 

As  to  the  land  not  taken  for  right  of  waj', 
the  landowner  can  recover  damages  only 
for  the  depreciation  in  its  market  value; 
but  the  jury  may  take  into  consideration 
all  facts  which  contribute  to  produce  dam- 
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iige  to  the  land  not  taken,  as  they  appear 
from  the  evidence.  Chicago,  P.  <S-  St.  L. 
A\  Co.  V.  Grciiiey,  137  ///.  628,  25  ;\^.  E.  Rep. 
798. 

The  nature  and  measure  of  the  damages 
recoverable  are  the  actual  diiiiiiiuiion  in  the 
value  of  the  property  for  sale  or  rent,  oc- 
casioned by  the  construction  and  operation 
of  the  road.  McMa/ion  v.  Si.  Louis,  A.  &^ 
T.  R.  Co.,  41  La.  Ann.  827,  6  So.  Rep.  640. 

Where  a  farm  through  which  a  railroad 
ran  consisted  of  240  acres,  and  the  petition 
for  condemnation  describes  the  road  as  run- 
ning through  both  the  quarter  section  and 
viic  8o-acre  piece,  the  jury  should  consider 
ilie  damage  done  to  the  whole  farm  by  rea- 
son of  the  construction  of  the  road.  Keiths- 
burg  &^  E.  R.  Co.  V.  Henry,  79  ///.  290. 

Evidence  that  the  company's  freight  de- 
pot was  located  on  the  block  east  of  the 
premises  in  question,  and  that  it  had  con- 
structed a  number  of  tracks  over  that  por- 
tion of  the  premises  taken  for  right  of  way, 
was  admissible  only  to  show  the  extent  to 
which  the  company  would  probably  use  the 
ground  taken  in  properly  carrying  on  its 
business,  and  not  to  show  how  much  the 
appellant  was  damaged  by  reason  of  the 
number  of  tracks  and  the  proximity  of  the 
depot  to  his  premises ;  because  for  such 
damages  the  law  affords  him  no  relief. 
Cummins  v.  Des  Moines  &^  St.  L.  R.  Co.,  17 
./;//.  &>  Eng.  R.  Cas.  86,  63  Lo'iua  397,  19  N. 
IV.  Rep.  268. 

Adequate  compensation  for  land  actually 
taken  under  proceedings  for  its  condemna- 
tion includes  its  value  or  the  amount  to 
which  the  value  of  the  property  from  which 
it  is  taken  is  depreciated.  Where  the  in- 
jury affects  the  rental  value  or  enjoyment, 
tile  same  principle  applies.  Grand  Rapids 
&^  /.  A'.  Co.  V.  Heisel,  10  Am.  &•  Eng.  R. 
Cas   260,  47  Mich.  393,  1 1  N.  IV.  Rep.  212. 

Wliere  the  injury  done  to  property  by  the 
construction  of  a  railroad  is  at  once  fully 
completed  and  permanent,  the  entire  dam- 
age is  to  be  measured  by  the  condition  in 
which,  when  completed,  it  left  the  property. 
In  such  a  case  the  proper  neasure  of  dam- 
ages is  the  diminution  in  the  value — not  of 
tlie  rental,  but  of  the  property.  Baldtvin  v. 
Chicago,  M.  &-  St.  I'.  R.  Co.,  27  Am.  &• 
Eng.  R.  Cas.  402,  35  Minn.  354,  29  N.  W. 
Rep.  5.— D1STINGUI.SHING  Brakken  v.  Min- 
neapolis &  St.  L.  R.  Co.,  29  Minn.  41,  31 
Minn.  45,  32  Minn.  425,  11  N.  W.  Rep.  124, 
16  N.  \V.  Rep.  459,   21    N.  W.   Rep.  414. 


Following  Karst  v.  St.  Paul,  S.  &  T.  F. 
R.  Co.,  22  Minn.  118. 

For  the  purpose  of  arriving  at  the  dimin- 
ution of  the  value  of  real  estate  damaged 
by  the  construction  of  a  railroad,  in  esti- 
mating the  value  of  the  property  after  the 
construction  of  such  road,  it  is  proper  to 
take  into  consideration  all  elements  of  dam- 
age caused  by  such  construction,  which 
tend  to  diminish  the  value  of  the  property. 
Blakeley  v.  Chicago,  K.  &•  N.  R.  Co.,  25  A' eh. 
207,  40  N.  IV.  Rep.  956. — Disapproving 
Republican  Valley  R.  Co.  v.  Linn,  15  Neb. 
234. —  Chicago,  K.  &*  N.  R.  Co.  v.  Hazels, 
26  Neb.  364,  42  N.   W.  Rep.  93. 

When  land  is  taken  by  a  railroad  com- 
pany for  its.  use  the  owner  is  entitled  to  re- 
cover: (»)  the  actual  value  of  the  land 
taken,  at  the  time  of  the  taking,  in  money, 
without  diminution  on  account  of  benefits, 
advantage,  or  other  set-off  whatsoever;  (2) 
such  damages  as  he  actually  sustains,  re- 
sulting immediately  and  directly  from  the 
proper  construction  of  the  road  according 
to  its  charter,  but  not  for  remote  or  specu- 
lative damages;  (3)  for  damages  resulting 
to  his  whole  farm,  lying  in  a  body,  through 
which  the  road  runs;  and  is  not  confined  to 
its  effect  upon  that  particular  tract,  lot,  or 
inclosure  from  which  the  tract  of  the  road 
is  taken.  Robbins  v.  Milwaukee  *5^  H.  R. 
Co.,  6  Wis.  636.— Followed  in  Snyder  v. 
Western  Union  R.  Co.,  25  Wis.  60.  Quoted 
IN  Powers  z/.  Bears,  12  Wis.  214. 

A  person  occupied  fourteen  lots  in  a  cer- 
tam  block  in  carrying  on  the  business  of 
flower  gardening,  as  one  tract,  or  as  an  en- 
tirety, holding  four  of  them  under  a  lease  for 
two  years  and  owning  the  other  ten,  and  a 
railway  company  sought  to  take  a  portion 
of  the  leasehold  property  for  a  right  of  way. 
Held,  that  if  by  so  doing  the  market  value 
of  the  whole  tract  was  lessened  during 
the  two  years  the  lease  had  to  run, 
the  owner  and  occupant  ought  to  be 
allowed  damages  to  the  extent  that  the 
market  value  of  the  entire  property  was 
thereby  depreciated.  Chicago  &^  E.  R.  Co, 
V.  Dresel,  20  Am.  &^  Eng.  R.  Cas.  263,  iio 
///.  89. 

The  jury,  under  instructions,  fixed  the 
value  of  land  taken  at  six  hundred  dollars, 
and  damage?  to  the  adjacent  land,  includ- 
ing dwelling  house,  barn,  orchard,  etc.,  at 
$2543.85.  Held,  that  the  instructions  and 
the  verdict  showed  that  the  last-named  sum 
must  have  been  for  the  diminished  value  of 
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the  property  from  the  injury  that  would  re- 
sult to  thcdwelhng,  etc.,  from  the  construc- 
tion of  the  road.  Therefore  tlie  company 
cannot  l)e  allowed  to  take  possession  upon 
payment  of  the  six  hundred  dollars  alone. 
As/u'r  V.  LoiiisviHe  &>  N.  R.  Co.,  Z^  Ky.  391, 
S  S.  IV.  Ri'p.  854. 

047.  I>ift«'i-«nu'c  ill  value  with  and 
Avitlioiit  I  lie  railroad. — The  compensa- 
tion to  be  paid  the  owner  of  land  taken  for 
railroad  purposes  is  most  readily  and  fairly 
ascertained  by  determining  the  value  of  the 
whole  land  without  the  railway  and  of  the 
portion  remaining  after  tlie  railway  is  built, 
the  difference  being  the  true  compensation 
to  which  the  party  is  entitled.  Virginia 
(5~»  T.  R.  Co,  V.  Henry,  8  Nl't.).  165.  Louis- 
ville <3»  ^V.  R.  Co.  V.  Ashcr,  (Ky.)  15  S.  IV. 
Rep.  517.  IVelsk  v.  Chicago,  B.  <S^  K.  C.  R. 
Co.,  19  Mo.  App.  127.  Troy  &^  B.  R.  Co.  v. 
Lee,  13  Barb.  {N.  Y.)  169.— Applied  in 
Black  River  &  M.  R.  Co.  v.  Barnard,  9  Hun 
(N.  Y.)  104.  Distinguished  in  Re  Hart- 
ford &  C.  W.  R.  Co.,  65  How.  Pr.  (N.  Y.) 
133.  Quoted  in  Henderson  v.  New  York 
C.  R.  Co.,  78  N.  Y.  423;  In  re  Utica,  C.  & 
S.  V.  R.  Co.,  56  Barb.  456.— £'rt^/  Brandy- 
•wine  &*  W.  R.  Co.  v.  Ranek,  78  Pa.  St.  454. 
Lyon  V.  Green  Biy  (^  M.  R.  Co.,  42  Wis. 
538,  15  Am.  Ry.  Rep.  91. 

Where  a  part  only  of  an  entire  tract  of 
land  is  takeh,  the  true  question  in  deter- 
mining the  damageij  is.  What  will  the  place 
as  a  whole  bring  in  the  market  without  the 
railroad,  and  what  will  tlie  residue  bring  in 
the  market  after  the  railroad  is  constructed  ? 
And  everything  which  will  depreciate  the 
value  of  the  residue  is  to  be  taken  into  ac- 
count. In  re  Utica,  C.  6-  5.  V.  R.  Co.,  56 
Barb.  (N.  V.)  456.  Watson  v.  Pittsburgh 
&■'  C.  R.  Co.,  37  Pa.  St.  469. 

The  damages  must  be  for  an  actual  dim- 
inution of  the  market  value  of  the  land, 
and  not  speculative.  Page  v.  Chicago,  M. 
^S^•  St.  P.  R.  Co.,  70  ///.  324. 

The  difference  must  be  ascertained  with 
reference  to  the  value  of  the  property  in 
view  of  its  [)resent  character,  situation,  and 
surroundings.  It  cannot  be  enhanced  by 
proving  facts  of  a  contingent  and  prospec- 
tive character,  such  as  the  probable  rents 
that  may  be  derived  from  the  property,  or 
its  special  value  as  a  prospective  monopoly 
of  a  roadway  to  the  adjoining  lands  of 
ot'ier  persons.  Po7vers  v.  Hazelton  6<»  L. 
R.  Co.,  33  Ohio  St.  429. 


The  dillerence  in  the  value  of  the  land 
with  the  road  running  over  it,  and  its  value 
with  the  road  running  near  it,  is  an  incor- 
rect basis  for  the  damage.;.  Carli  v.  Still- 
water &>  St.  P.  R.  Co.,  16  Minn.  260  {Gil. 
234).— Followed  in  St.  Paul  &  S.  C.  R. 
Co.  V.  Murphy,  19  Minn.  500  (Gil.  433). 

In  fixing  the  damages  to  a  landowner 
such  sum  should  be  allowed  as  will  make 
him  as  good  financially  as  if  the  road  had 
not  been  located  over  his  land.  AlilwauLce 
&>  M.  R.  Co.  V.  Eble,  3  Pinn.  ( Wis.)  334,  4 
Chand.  72. 

Certain  crossings  made  by  the  company, 
at  the  owner's  request,  in  constructing  the 
road,  being  apparently  only  temporary,  it 
was  right  in  the  court  to  decline  to  charge 
that  the  amount  of  the  verdict  should  be 
the  difference  in  the  values  without  the 
railroad,  and  with  the  railroad  "with  the 
crossings  over  and  under  the  track  now 
there."  Sigafoos  v.  Minneapolis,  L.  &^  M. 
R.  Co.,  36  Am.  &>  Eng.  R.  Cas.  675,  39 
Minn.  8,  38  A'.    W.  Rep.  627. 

When  a  railroad  company,  without  the 
consent  of  the  owner  of  land,  constructs  its 
road  over  and  across  such  owner's  land  and 
runs  its  cars  thereon  and  no  special  dam- 
ages are  alleged,  the  correct  measure  of 
damages  is  the  difference  between  the  an- 
nual rental  value  of  the  premises  with  the 
railroad  track  down  and  the  rf)ad  operated 
as  it  is,  and  what  the  rental  value  of  the 
premises  would  have  been  if  the  road  had 
not  been  there ;  and  when  it  also  appeared 
that  the  defendant,  in  effecting  an  entry, 
broke  the  plaintiff's  close,  but  no  special 
damages  are  alleged,  the  measure  of  dam- 
ages for  such  breaking  would  be  such  sum 
as  would  restore  the  premises  to  such  a 
condition  of  safety  for  use  as  they  were  in 
before  such  breaking.  Larsen  v.  Orij;on  R. 
&^  N.  Co.,  44  Am.  &^  Eng.  R.  Cas.  92,  19 
Greg.  240,  23  Pac.  Rep.  974. 

Where  the  road  is  built  before  the  con- 
demnation proceedings  are  instituted,  the 
land  actually  appropriated  by  the  comp.iny 
should  be  appraised  at  its  present  value,  ex- 
cluding the  structures  placed  upon  it  by 
the  company — that  is,  at  what  its  value 
would  be  had  the  structures  not  been 
placed  there  ;  and  the  damages  to  the  con- 
tiguous land  of  the  same  owner  should  be 
appraised  on  the  same  princii)le— that  is, 
on  the  basis  of  the  present  value  of  the 
land,  or  what  would  be  its  present  value 
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had  the  railroad  not  been  constructed, 
Lyon  V.  Gricn  Bay  ^3^»  J/.  A'.  Co.,  42  Wis. 
538,  15  Am.  Ky.  Kep.  91. 

048.  3Iai*ket  vuliiu  as  the  iiicnsiire 
<»r«laiuayes.*  -In  estimating  the  anumnt 
(;f  compensation  to  which  the  owner  is  en- 
titled, the  jury  may  consider  whether  the 
market  value  of  tiie  property  will  be  af- 
fected by  the  construction  and  operation  of 
the  railroad.  Cincinnati,  I.,  St.  L.  <&*  C.  R. 
Co.  V.  Pfit^er,  Ohio  Proh.  248. 

The  measure  of  damages  is  the  actual 
fair  cash  market  value  of  the  land  taken, 
and  the  decrease  in  the  actual  fair  cash 
market  value  of  the  land  and  property  not 
taken,  by  reason  of  the  construction  and 
operation  of  the  railroad.  Kirrnan  v.  C/ii- 
Cii^o,  S.  F.  £-  C.  R.  Co.,  123  ///.  188,  14  A'. 
jC.  Kep.  iS,  11  U'lst.  Rcp.b-^2. — Foi.LOWKD 
IN  Urown  V.  Calumet  River  R.  Co.,  125  111. 
6go,  15  West.  Rep.  556,  iS  N.  E.  Rep.  2S3. 

Where  a  part  is  taken,  and  that  part  has 
a  greater  value  in  connection  with  the 
whole  than  as  a  separate  parcel,  the  meas- 
ure of  damages  will  be  the  fair  cash  value 
of  the  part  taken,  as  a  part  of  the  whole. 
Chicago,  B.  (S-»  X.  R.  Co.  v.  Boiuman,  122  ///. 
595,  13  A'.  E.  Rep.  Si 4,  11   West.  Rep.  598. 

The  compensation  that  a  landowner  is 
entitled  to  under  the  Ohio  statute  is  the 
"  fair  market  value  in  cash  "  of  the  land  at 
the  time  it  is  taken,  excluding  all  the  ex- 
ternal causes,  such  as  the  proposed  con- 
struction of  the  road,  which  may  have 
tended  to  increase  its  value.  Giesy  v.  Cin- 
cinnati, W.  &^  Z.  R.  Co.,  4  Ohio  St.  308. 

(>40.  Meaning'  of  "market  value" 
ill  this  foiniet'tioii.t— I^y  market  value 
is  meant  the  price  that  the  owner  of  the 
land  could  obtain  for  it  after  takiiij^  reason- 
able and  ample  time  to  efTect  a  sale.  Little 
Rock  Junction  R.  Co.  v.  Woo(friiff',T,'},.4in.&^ 
Lng.  R.  Cas,  169,  49  ^Irk.  381,  4  Am.  St. 
Rep.  51,  5  .S".  W.  Rep.  792.— QuoilNO  Mis- 
sissippi &  R.  R.  Room  Co.  7>.  Patterson,  98 
U.  S.  403;  Harrison  v.  Young,  9  Ga.  359. — 
Followed  in  Doud  t.  Mason  City  &  Ft. 
D.  R.  Co.,  36  Am.  &  Fng.  R.  Cas.  633,  76 
Iowa  438,  4rN.  W.  Rep.  65. 

The  market  value  means  the  fair  value  of 


*  Market  price  of  land  considered  In  estimat- 
ing dainan<'s  in  condeiniiation  proceedings,  see 
tuitc,  11  I,.  R.  A.  604.  See  also  57  Am.  &  Eng. 
R.  Cas.  508.  u/'slr. 

\  "  Market  value  "  defined  as  applied  to  tak- 
ing property  for  ,  nbiic  use,  sec  note,  I2  L.  R. 
A.  Oio. 


the  property  as  between  one  who  wan^s  to 
purchase  and  one  who  wants  to  sell,  not 
whatconld  be  obtained  lor  it  under  peculiar 
circumstances  when  a  greater  than  its  fair 
price  could  be  obtained,  nor  its  specidaiive 
value,  nor  a  value  obtained  from  the  neces- 
sities of  anotlier  nor,  on  the  other  hand, 
is  it  to  be  limited  to  that  price  which  the 
property  would  bring  when  forced  oil  at 
auction  under  the  hammer.  It  is  what  it 
would  bring  at  a  fair  public  sale  when  one 
party  wanted  to  sell  and  another  to  buy. 
Kansas  City,  W.  &^  A'.  W.  R.  Co.  v.  J-isher, 
49  A"<f//.  17,  30  Pac.  Rep.  iii. —  Following 
Kansas  City,  W.  &  N.  W.  R.  Co.  v.  Ryan, 
49  Kan.  I. — FuLLOWKi)  in  Kansas  City,  W. 
&  N.  W.  R.  Co.  V.  Whitaker,  49  Kan.  19.— 
Cincinnati,  I.,  St.  L.  &"  C.  R.  Co.  v.  Pfitzer, 
Ohio  Prob.  248. 

Market  value  is  such  price  as  can  be  ob- 
tained on  the  usual  and  ordinary  terms  of  a 
private  sale.  Missouri  Pac.  R.  Co.  v.  Porter, 
112  Mo.  361,  20  S.  W.  Rep.  568. 

Wliere  land  is  taken  under  the  right  of 
eminent  domain,  the  true  criterion  of  com- 
pensation is  the  market  value  of  the  land 
taken,  excluding  all  such  elements  as  that 
the  owner  does  not  desire  to  sen  ;  that  the 
land  was  purchased  for  a  particular  purpose, 
or  is  endeared  to  him  by  associations,  and 
all  like  considerations.  And  by  the  market 
value  is  meant  its  ftdl  value,  not  at  a  forced 
sale,  but  such  a  sum  as  it  is  fairly  worth  in 
the  market,  if  persons  desirous  of  purchas- 
ing were  found  who  were  willing  to  pay  its 
just  and  full  value,  and  no  more,  or  such  a 
sale  as  a  prudent  owner  would  make  when 
he  had  the  power  to  choose  his  own  time, 
and  Sv,il  and  fix  the  customary  terms  of  pay- 
ment.    ///  ;•(■  Buffalo,  She/if.  (A'.  V.^  408. 

050.  Present  market  value  with 
reference  to  available  uses,  the 
measure  of 'damnfjes.*— As  a  general 
rule  compensation  to  the  owner  for  lands 
appropriated  to  public  uses  is  estimated  by 
reference  to  the  uses  for  which  the  lands 
are  suitable,  having  regard  to  the  existing 

*  Availability  of  land  for  certain  purposes  as 
affecting  its  market  value,  see  57  Am.  &  Eng. 
R.  Cas.  50(),  ahslr. 

Compensation  based  on  differi'nt  uses  of  the 
land,  see  51  Am.  &  Eng.  R.  Cas.  62(1,  <itslr. 

Value  of  land  taken,  its  location,  advantages, 
and  disadtaiitages  from  its  appropriation  con- 
sidered, see  note,  3  I>   R.  A.  83. 

Siiitatiility  of  lands  for  building  lots,  see  note, 
39  Am.  &  Eng.  R.  Cas.  138.  See  also  ante, 
400. 
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business  or  wants  of  the  community,  or 
such  as  may  be  reasonably  expecicd  in  the 
near  future.  Li//U-  Rock  &*  I't.  S.  R.  Co.  v. 
McGclu-c,  20  Am.  iS-  En^.  R.  Las.  82,  41  Ari: 
202.  SiiJifii  .l/ia  V.  Uarliii,  yy  Cul.  538, 
34  Pac.  Rep.  224.  Colorado  Midland  R.  Co. 
V.  Bro-iVn,  47  /i/«.  <3^  Kitg.  R.  Cas.  164,  15 
Colo.  193,  25  /"itc.  AV/.  87.  Dupuisv.  Chi- 
caj^o  &^  N.  ll\  R.  Co.,  23  Am.  &-  Eiiif.  R. 
Cas.  93,  1 1 5  ///.  97,  3  A'.  E.  Rep.  720.  C/ii- 
cago,  B.  ij^  A'.  R.  Co.  w.  Bowman,  122  ///. 
595,  1 3  A'.  E.  Rip.  814,  u  ;r«/.  Rtp.  598. 
Doiid  V.  Mason  City  6-»  /V.  /^.  A'.  C';;.,  36 
^Im.  (3^  A";/^.  A'.  C'tij.  633,  76  /tJWrt  438,  41  N. 
W.  Rep.  65. — Following  In  re  Furman 
St.,  17  Wend.  (N.  Y.)  669;  Mississippi  &  R. 
K.  Boom  Co.  V.  Patterson,  98  U.  S.  403; 
Goodii)  V.  Cincinnati  &  W.  Canal  Co.,  18 
Ohio  St.  169;  Younji  v.  Harrison,  17  Ga.  30; 
Stinson  v.  Chicago,  St.  P.  &  M.  R.  Co.,  27 
Minn.  2S4,  6  N.  W.  Rep.  786;  Montana  R. 
Co.  V.  Warren,  6  Mont.  275,  12  Pac.  Rep. 
641  ;  Little  Rock  Junction  R.  Co.  r.Wood- 
rufT,  49  Ark.  381,  5  S.  W.  Rep.  792  ;  State  v. 
Moore,  12  Cal.  71. — Currie  v.  Waverly  6-» 
N.  Y.  B.  R.  Co.,  \\Am.  &*  Eng.  R.' Cas. 
100,  52  N./.  Z.  381,  20  All.  Rep.  56.  Pitts- 
burg/i  Q^  IV.  R.  Co.  V.  Patterson,  107  Pa. 
St.  461. 

The  proper  inquiry  upon  the  point  of 
value  is,  What  is  the  value  of  the  land 
(soujjlit  to  be  condemned)  for  any  purpose? 
and  not  What  is  its  value  for  railroad  pur- 
poses ?  Stinson  v.  C/ticago,  St.  P.  &•  M.  R. 
Co.,  27  Minn.  284,  6  N.  \v.  Rep.  784.— Fol- 
lowed IN  Doud  V.  Mason  City  &  Ft.  D.  R. 
Co.,  36  Am.  tSc  Eng.  R.  Cas.  633,  76  Iowa 
438,  41  N.  W.  Rep.  65. 

The  owner  of  the  land  may  recover  for 
its  depreciation  in  value,  taking  into  con- 
sideration any  purpose  for  whicli  it  might 
i)e  the  most  profitalily  used.  Chiatgo,  K. 
<--<^  N.  R.  Co.  V.  Davidson,  49  Kan.  589,  31 
Pac,  Rep.  131.  —  QuoriNG  Cohen  v.  St. 
Louis.  Ft.  S.  &  W.  R.  Co.,  34  Kan.  164; 
Smith  County  Cotn'rs  v.  Lahore,  37  Kan. 
484;  Kansas  City  &  S.  W.  R.  Co.  v.  Ehret, 
41  Kan.  23;  Michigan  Air  Line  R.  Co.  v. 
Barnes,  44  Mich.  223 ;  Kansas  City  &  T.  R. 
Co.  V.  Splitlog,  45  Kan.  72;  Chicago,  K.  & 
W.  R.  Co.  V.  Willits,  45  Kan.  1 14 ;  Montana 
R.  Co.  V.  Warren,  6  Mont.  275  ;  Cincinnati 
&  S.  R.  Co.  V.  Longworth,  30  Ohio  St.  108; 
Hooker  w.  Montpelier  &  W.  R.  R.  Co.,  62 
Vt.  47;  Washburn  v.  Milwaukee  &  L.  W, 
R.  Co.,  59  Wis.  364 ;  South  Park  Com'rs  v. 


Dunlevy,  91  111.  49;  Sherman  v.  St.  Paul,  M. 
&  M.  R.  Co.,  30  Minii.  227. 

And  for  which  it  would  sell  for  the  high- 
est price  in  the  market.  King  v.  Minneap- 
olis Union  R.  Co.,  17  Am.  &•  Eng.  R.  Cas. 
93,  32  Minn.  224,  20  A'.   IV,  Rep.  135. 

In  condemning  land,  its  value  is  to  be 
assessed  with  reference  to  what  it  is  worth 
for  sale,  in  view  of  the  uses  to  which  it  may 
be  put,  and  not  simply  with  reference  to  its 
productiveness  to  the  owner  in  the  condi- 
tion in  which  he  has  seen  fit  to  leave  it. 
Mississippi  River  Bridge  Co.  v.  Ring,  58 
Mo.  491. 

In  a  proceeding  to  condemn  a  site  for  a 
railroad  bridge,  evidence  to  show  that  the 
land  required  for  that  purpose  possesses 
superior  advantages  as  a  bridge  site  is  ad- 
missible as  aflecting  the  question  of  its 
market  value.  Little  Rock  Junction  R.  Co.  v. 
Woodruff,  33  Am.  i3~»  Eng.  R.  Cas,  169,  49 
Ari'.  381,  4  Am.  St.  Rep.  51,  5  S.  IV.  Rep. 
792. — Following  Little  Rock  &  Ft.  S.  R. 
Co.  t'.  McGehee,  41  Ark.  207;  Mississippi 
&  R.  R.  Boom  Co.  v.  Patterson,  98  U.  S. 
403. — Followed  in  Payne  v.  Kansas  &  A. 
V.  R.  Co.,  47  Am.  &  Eng.  R.  Cas.  228,  46 
Fed.  Rep.  546. 

The  jury  may  consider  the  proximity  of 
the  land  sought  to  be  appropriated  to  a  city 
or  town  and  its  increased  value  occasioned 
by  the  certainty  of  its  near  future  use  for 
suburban  [lurposcs.  OAio  Valley  R.  &^  T. 
Co.  V.  Kerth,  130  Ind.  314,  30  A'.  E.  Rep.  29S. 
Washburn  v.  Mihuankee  &->  L.  W.  R.  Co., 
20  Am.  &^  Eng.  R.  Cas.  225,  59  Wis.  364, 
18  A^,  W.  Rep.  328.— Followed  in  Esch  z/. 
Chicago,  M.  &  St.  P.  R.'Co.,36  Am.  &  Eng. 
R.  Cas.  620,  72  Wis.  229.  Quoted  in  Chi- 
cago, K.  &  N.  R.  Co.  V.  Davidson,  49  Kan. 
589. 

So  where  a  company  is  proceeding  to 
condemn  lands  for  a  railroad,  and  it  appears 
that  they  are  worthless  for  culiiva: 'on  or 
residence  purposes,  but  valuable  as  a  prospec- 
tive ferry  landing,  the  value  of  the  land  for 
ferry  purposes  is  the  measure  of  damages. 
Little  Rock  (3-  Ft.  S.  R.  Co.  v.  McGelicc,  20 
Am.  &*  Eng.  R.  Cas.  82,  41  Ark,  202.— Fol- 
lowed in  Payne  v.  Kansas  <%  A.  V.  R.  Co., 
47  Am.  &  Eng.  R.  Cas.  228,  46  Fed.  Rep. 
546  ;  Little  Rock  Junction  R.  Co.  v.  Wood- 
ruff, 33  Am.  &  Eng.  R.  Cas.  169,  49  Ark.  381, 
4  Am.  St.  Rep.  51,  5  S.  W.  Rep.  792. 

When  land  already  belongs  to  a  corpora- 
tion, which  it  is  intending  to  use  for  rail- 
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road  purposes,  and  ihe  land  is  especially 
Valuable  for  that  purpose  and  no  oilier,  if  a 
second  company  proceeds  to  condemn  it,  ' 
the  measure  of  damages  is  its  value  to  the 
company  already  owning  it,  for  railroad 
purposes.  In  re  New  York,  L.  s&>»  U '.  K. 
Co.,  27  Hun  (iV.  Y.)  116.— DiSTiN(;uiSHiNG 
Black  Kiver  &  M.  R.  Co.  v.  Barnard,  9  Hun 
104;  In  re  Boston,  H.  T.  &  W.  R.  Co.,  22 
Hun  176. — Reviewed  in  Currie  v.  VVaverly 
&  N.  Y.  B.  R.  Co.,  44  Am.  &  Eng.  R.  Cas. 
100,  52  N.J.  L.  381. 

The  defendant  asked  the  court  to  instruct 
the  jury  that  the  compensation  to  be  paid 
for  the  land  taken  was  its  value  "  for  any 
purpose  for  which  it  was  shown  by  the  evi- 
dence to  be  available."  The  words  quoted 
were  stricken  out  by  the  court,  confining 
the  value  to  the  worth  of  the  land  "  as  land, 
as  it  is  at  this  time,  as  shown  by  the  evi- 
dence." Held,  that  the  modilication  was 
improper.  Reed  v.  Ohio  &•  M.  R.  Co.,  36 
Am.  <3-»  Eii^.  J\.  Cas.  234,  126  ///.  48,  15 
West.  Rep.  190,  17  A'.  E.  Rep.  S07. 

051.  Means  uf  eistiinatiiig  market 
value.* — In  determining  the  value  of  lands 
appropriated  for  public  uses,  the  same  con- 
siderations are  to  be  regarded  as  in  sales 
between  private  parties;  the  inquiry  being 
in  such  cases.  What,  from  their  availability 
for  valuable  uses,  are  they  worth  in  the 
market }  Little  Rock  &'  Ft.  S.  R.  Co.  v.  Mc- 
Ge/iee,  20  Am.  &^  Enj^.  R.  Cas.  82,  41  Ark. 
202. —  r^EViEWiNG  Mississippi  &  R.  R.  Boom 
Co.  V.  Patterson,  98  U.  S.  403. 

In  assessing  the  value  of  the  land  taken, 
and  the  damages  to  land  not  taken,  the  jury 
should  not  assess  the  same  on  the  basis  of 
what  the  owner  would  take  for  the  same  or 
any  part  thereof,  or  what  the  jury  would 
take  if  they  were  the  owners.  Kicrnan  v. 
C/iicago,  S.  F.  <S-  C  R.  Co.,  123  ///.  188,  14 
A'.  E.  Rep.  18,  II  M'est.  Rep.  632. 

Reference  may  be  had  not  merely  to  the 
uses  to  which  the  land  is  actually  applied, 
but  its  capacity  for  other  uses,  so  far  as  the 
same  may  be  shown  by  the  evidence.  C/ii- 
cajro,  E.  &•  L.  S.  R.  Co.  v.  Catholic  Bishop, 
119///.  525, 10  A'.  E.  Rep.  372.— Reviewing 
In  re  Albany  St.,  11  Wend.  (N.  Y.)  149; 
Stebbing  v.  Metropolitan  Board  of  Works, 
L.  R.  6  Q.  B.  yj .—Cincinnati  &^  S.  R.  Co.  v. 
Longworth.  30  Ohio  St.  108.  —  Quoting 
Queen  v.  Brown,  L.  R.  2  Q.  B.  630. 


*  Methods  of  ascertaininK  value,  see  notes,  20 
Am.  &  Eng.  R.  Cas.  195;  14  JJ.  197. 


Where  the  land  was  situated  near  a  city, 
and,  although  used  as  a  farm,  was  suitable 
for  subdivision  into  lots,  blocks,  etc.,  and 
for  an  addition  to  the  city,  such  facts  may 
be  taken  into  consideration  in  determining 
the  market  value  of  the  land  and  the 
amount  of  its  depreciation  in  value  by  rea- 
son of  the  taking  and  appropriation  of  a 
part  thereof.  Chicago,  A'.  &^  A'.  A'.  Co.  v. 
Davidson,  49  Kan.  589,  31  Pac.  Rep.  131. 

The  jury  may  consider  the  profitable  uses 
of  every  kind  to  which  the  land  taken  could 
be  applied,  and  must  take  into  account  its 
proximity  to  the  stations  of  two  great  lines 
of  railroad  communication,  terminaiing  at 
tide  water  within  the  limits  of  the  city. 
Eastern  R.  Co.  v.  Boston  (S»  M.  R.  Co.,  1 1 1 
Mass.  125. 

Any  existing  facts  entering  into  and  af- 
fecting the  market  value  of  land  in  the  pub- 
lic and  general  estimation,  and  tending  to 
influence  the  minds  of  sellers  and  buyers, 
may  properly  be  considered  by  the  jury  on 
the  question  of  its  value.  Russell  v.  St. 
Paul,  M.  &>  M.  R.  Co.,  20  Am.  &"  Eng.  R. 
Cas.  191,  33  Minn.  210,  22  A\  U\  Rep.  379. 
— Applied  in  Duluth  &  W.  R.  Co.  v.  West, 
51  Minn.  163. 

The  damages  for  the  value  of  the  land 
actually  taken,  and  damages  to  the  residue 
on  account  of  the  taking,  are  to  be  assessed 
with  reference  to  their  present  value ;  but 
in  ascertaining  what  is  the  present  value, 
the  location  of  the  land  and  the  probable 
uses  to  which  each  might  be  put  and  for 
which  it  might  be  sold,  should  be  consid- 
ered in  the  same  manner  as  the  value  would 
be  fixed  by  a  prudent  seller  or  purchaser. 
And  the  present  value  is  not  to  be  fixed  by 
reference  to  what  the  land  would  bring  at 
a  forced  cash  sale,  but  such  as  the  land 
would  bring  in  the  hands  of  a  prudent 
seller  at  liberty  to  fix  the  time  and  condi- 
tions of  sale.  Somerville  &'  E.  R.  Co,  v. 
Doughty,  22  N.J.  L.  495. 

The  market  value  is  not  necessarily  the 
price  which  the  land  would  command  in  a 
forced  sale  at  pul)lic  auction ;  it  should  be 
estimated  upon  a  fair  consideration  of  the 
location  of  the  land,  the  extent  and  condi- 
tion of  its  improvements,  its  quality  and 
productiveness,  and  the  use  to  which  it 
may  reasonably  be  applied,  taken  with  the 
general  selling  price  of  lands  in  the  neigh- 
borhood at  the  time.  Pittsburgh,  V.  &»  C, 
R.  Co.  V.  Vance,  115  Pa.  St.  325,  8  Atl.  Rep. 
764. 
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032.  Special  value  for  particular 

use. —In  order  to  dctcriniiie  the  fair  cash 
value  of  lauds  taken  fur  public  use,  it  is 
proper  for  ilie  jury  to  consider  tiie  purposes 
for  wliicli  they  are  used,  whether  tliey  are 
adapted  to  that  particular  use,  whetiier  they 
arc  prolitaljle  and  valuable  for  that  use; 
and  in  so  far  as  the  particular  use  to  wiiich 
they  were  or  had  been  appropriated  added 
to  their  market  value,  this  may  be  consid- 
ered by  the  jury.     Ditpitis  v.  C/iicai^o  &^  X. 

II'.  A'.   Co.,  23  ylw.  ^i^•  AV/i,'.    A\    CclS.    93,    Ilj 

///.  97,  3  A'.  £.  Kep.  720. 

If  property  has  a  special  value  from  any 
cause,  that  special  value  belongs  to  the 
owner,  and  lie  is  entitled  to  be  paid  it  by 
the  party  scekinp;  condemnation.  Joliiison 
v.  Fn-cport  &^  M.  R.  R.  Co..  25  .,-/;;/.  &•  Kng, 
R.  Ciis.  192,  III  ///.  413. 

The  fact  that  the  lands,  situated  as  they 
are  shown  to  be,  possess  peculiar  advan- 
ta<(es  as  a  site  for  a  ferry  landing,  may  be 
allowed  in  the  estimation  of  the  market 
value  of  the  land.  PlaintifTs  have  a  right 
to  insist  on  this  fact  as  an  element  that  goes 
to  make  up  the  value.  Payne  v.  Kansas  i3^ 
A.  V.  Ji.  Co.,  47  Am.  &•  Eng.  A'.  Cas.  228, 
46  y-W.  7\fp.  546.— Following  Little  Rock 
Junction  R.  Co.  v.  Woodruff,  49  Ark.  381,  5 
S.  W.  Rep.  792  ;  Little  Rock  &  Ft.  S.  R.  Co. 
V.  McGehee,  41  Ark.  202. 

Where  the  property  has  been  improved 
for  a  special  purpose  for  which  it  is  espe- 
cially suited  (as  in  this  case,  for  the  manu- 
facture of  plows),  if  the  fact  that  the  busi- 
ness has  been  thereon  established  and  in 
operation  has  enhanced  the  market  value  of 
the  property,  it  is  proper  to  take  this  fact 
into  consideration.  A'/nif  v.  Minnfapolis 
Union  R.  Co.,  17  ..■///;.  &^  i^ng-  R-  Cas.  93,  32 
Minn.  224,  20  N.  W.  Rep.  135. 

The  fact  that  provision  has  been  made  by 
law  for  bringing  real  estate  within  the  cor- 
porate limits  of  a  city  may  be  considered  in 
condemnation  proceedings  in  ascertaining 
its  market  value.  Dulitth  &>  IV.  R.  Co.  v. 
IVi'st,  51  Minn.  163,  53  X.  IV.  Rep.  \C)-j. — 
Ai'PLYi.Ni;  Russell  v.  St.  Paul,  M.  &  M.  R. 
Co.,  33  Minn.  210,  22  N.  W.  Rep.  379. 

The  jury  should  not  take  into  considera- 
tion any  prospective  use  of  the  land  by  lay- 
ing out  the  same  in  town  lots  and  blocks, 
but  consider  the  market  value  of  the  land 
at  the  time,  as  shown  by  the  evidence. 
Sedalia,  IV.  &'  S.  R.  Co.  v.  AM/,  18  Mo. 
App.  632. 

Where  a  railway   is  located  through  a 


tract  of  land  at  the  outskirts  of  a  city,  with 
streets  platted  upon  it,  in  assessing  damages 
for  tlie  entry  upon  and  occupation  of  such 
land  the  jury  should  not  consider  such 
platted  streets  as  opened,  but  they  may  con- 
sider the  value  as  allected  by  the  considera- 
tion that  city  streets  are  platted  upon  it  and 
may  some  day  be  o()ened.  ScJitiylkill  Rivi  r 
E.  S.  R.  Co.  V.  S/oc/ier,  44  Aw.  &•  Ent^.  R. 
Cas.  137,  128  J'a.  St.  233,  18  Atl.  Rep.  399. 

The  landowner  is  not  entitled  to  receive 
compensation  for  the  land  actually  taken 
equal  to  its  market  value  for  a  use  or  pur- 
pose wholly  distinct  and  disconnected  from 
the  use  and  purpose  to  which  the  remain- 
der of  his  land  is  applied,  and  at  the  same 
time  receive  compensation  for  damages 
which  he  claims  result  to  the  r  niainder  by 
reason  of  the  taking.  Camera  v.  CIticago, 
M.  (3^  St.  P.  R.  Co.,  51  Minn.  153,  53  A'.  IV. 
Rep.  199. 

In  a  proceeding  to  condemn  mining 
ground,  the  owner  can  prove  its  value  for 
town-lot  purposes  in  addition  to  its  value 
for  mining  purposes,  but  he  can  only  re- 
cover the  value  for  one  of  such  purposes. 
The  value  of  the  ground  for  the  most  avail- 
able purpose  for  which  it  could  be  used, 
whether  it  had  been  so  used  or  not,  is  the 
measure  of  damages.  Montana  R.  Co.  v. 
IVarren,  6  Mont.  27^,  12  Pac.  Refi.d^i. — 
FoLLOWKO  IN  Doud  V.  Mason  City  &  Ft. 
D.  R.  Co.,  36  Am.  &  Eng.  R.  Cas.  633,  76 
Iowa  438,  41  N.  W.  Rep.  65.  Ouotkd  in 
Chicago,  K.  &  N.  R.  Co.  v.  Davidson,  49 
Kan.  589. 

A  railroad  was  located  across  !«:  .  -'lic'i 
some  twenty  years  before  had  be  ..  '  i.2d 
up  into  lots  and  streets,  but  '.lie  m.  iitd 
never  been  recorded,  rhe  streei?  -.vev 
opened,  no  lot  ever  sold,  and  the  entire 
tract  was  still  used  for  pasturage.  Held, 
that  the  damages  to  the  owner  should  be 
assessed  as  for  one  entire  tract,  and  the  de- 
preciation in  the  value  of  the  lots  over 
which  the  road  passed  could  not  be  consid- 
ered separately.  In  re  A'cw  York,  L.  &■• 
IV.  R.  Co.,  27  Alnn  (X.  V.)  151.— Approv- 
ing Black  River  &  M.  R.  Co.  71.  Barnard,  9 
Hun  104;  Piesbrey  v.  Old  Colony  tS:  N.  R. 
Co.,  103  Muss.  I.  DiSTiNGUi.SHiNG  Hen- 
derson V.  New  York  C.   R.  Co.,  78  N.  Y. 

433. 
053.  Ilule  where  use  is  restricted.* 

— Where  the  proprietor   of  land  elects  to 

*  Present  use  of  property  as  nie.isure  of  dam- 
ages, see  note,  20  A.,i.  &  E.ng.  R.  Cas.  Sg. 
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use  it  for  one  purpose  rather  than  another, 
or  assumes  a  restriction  as  to  the  character 
of  use  he  will  permit,  in  no  wise  binding 
upon  liini  by  the  nature  of  his  tenure,  this 
will  not  prevent  his  recovering,  in  a  pro- 
ceeding to  condemn  the  same,  its  value, 
from  its  capacity  and  adaptability  for  other 
uses.  Chicago,  E.  &•  L.  S.  K.  Co.  v.  Catho- 
lic Bishop,  1 19  ///.  525,  10  N.  E.  Rep,  yiz. 

Where  the  owner  of  land  sought  to  be 
condemned  is  restricted,  by  statute  or  by 
the  provisions  of  the  instrument  under 
which  he  holds  title,  or  in  any  other  bind- 
ing; way,  to  a  particular  use  of  it,  so  that  he 
cannot  lawfully  apply  it  to  any  other  use, 
the  measure  of  his  compensation  will  be  its 
value  to  him  for  the  special  use  to  which  he 
is  so  restricted.  Chicago,  E.  &^  L.  S.  A'.  Co. 
V.  Catholic  Bishop,  ii<)  III.  525,  \o  A^.  E. 
Kep.  372.  Illinois  C.  K.  Co.  v.  Chicago,  51 
.^l/ii.  <Sm  £>ig.  A'.  Cas.  528,  141  ///.  509,  30  JV. 
E.  Rep.  1036. — Following  Chicago,  E.  & 
L.  S.  R.  Co.  V.  Catholic  Bishop,  119  III.  525. 
(JuoTiNG  Chicago  &  N.  VV.  R.  Co.  z/.  Chi- 
cago &  E.  R.  Co.,  112  111.  590. 

(»54r.  Ascei'taiiiiiifjr  daiiiajres  where 
tliere  is  no  market  value.— The  word 
'  value "  in  eminent  domain  statutes,  in 
defining  compensation  that  must  be  made 
for  land  taken,  means  its  exchange  or  mar- 
ket value,  by  which  is  meant  not  what  the 
owner  could  realize  at  a  forced  sale,  but 
the  price  that  he  could  obtain  after  reason- 
able and  ample  time,  such  as  would  ordina- 
rily be  taken  by  an  owner  10  make  a  sale 
of  like  property.  But  where  there  is  no 
actual  demand  or  current  price  for  the  land, 
the  property  has  no  market  value  in  the 
strict  sense  of  the  term ;  and  in  such  case 
the  value  must  be  arrived  at  from  the  opin- 
ions of  well-informed  persons,  based  upon 
the  purposes  for  which  the  property  is  suit- 
able. San  Diego  L.  &>  T.  Co.  v.  Neale,  78 
Cdl.  63,  20  Pac.  Rep.  372,  3  L.  R.  A.  83. — 
OvKRRULiNG  Gilmer  v.  Lime  Point,  19  Cal. 
47 !  Central  Pac.  R.  Co.  v.  Pearson,  35 
Cal.  247. 

055.  Value  of  Isiud  to  the  owner, 
not  to  the  company,  to  be  consid- 
or<Ml.— The  damages  for  land  taken  are  to 
he  determined  by  a  reference  to  what  the 
land  is  worth  to  the  owner,  and  not  what  it 
will  he  worth  when  applied  to  the  purposes 
of  the  road;  and  this  rule  applies  where 
one  company  is  proceeding  to  condemn  the 
land  of  another.  In  re  Boston,  H.  T.  &^ 
IV.  R.  Co.,  22  Nun  (A^.  V.)  176.— Applying 
4  D.  R.  D.— 43. 


Black  River  «S:  M.  R.  Co.  v.  Barnard,  9  Hun 
104.— Distinguished  in  Re  New  York,  L. 
&  VV.  R.  Co.,27  Hun  116. 

The  value  of  the  land  to  the  railroad 
company  seeking  its  condemnation  is  not  a 
matter  to  be  considered  in  estimating  the 
damages,  as  the  value  of  the  land  to  the 
petitioner,  whether  great  or  small,  cannot 
affect  the  true  compensation  which  the 
owner  may  be  entitled  to  receive.  I)e  L'liol 
v.  Ereeport  &>  M.  R.  R.  Co.,  1 1 1  ///.  499. 

The  full  actual  value  should  be  given  ; 
and  in  ascertaining  such  value  everyihii.g 
generally  which  actually  enhances  its  pres- 
ent worth  should  be  taken  into  considera- 
tion, but  not  the  fact  thai  it  is  necessary  or 
indispensable  for  the  railroad  to  have  it. 
Virginia  &>  T.  R.  Co.  v.  Elliott,  5  A'ev.  358. 

This  rule  applies  to  cases  where  the  tak- 
ing which  is  advantageous  to  the  purchaser 
is  not  pecuniarily  disadvantageous  to  the 
seller.  If,  however,  the  advantageous  feat- 
ure is  of  such  a  nature  that  it  has  a  com- 
mercial value  in  the  hands  of  either,  then  a 
fair  estimate  of  such  value  is  a  proper  part 
of  the  just  compensation  which  the  owner 
is  entitled  to  receive.  Carrie  v.  IVaverly 
&-  A':  V.  B.  R.  Co.,  44  Am.  <&-  Eng.  R.  Cas. 
100,  52  AT./.  Z.  381,  20  All.  Rep.  56. 

The  situation  and  surroundings  of  land 
sought  for  railroad  purposes  may  impart  to 
it  a  special  value  for  such  purposes  gener- 
ally. Where  such  a  value  is  shown,  the 
owner  may  reap  the  benefit  of  it  when  com- 
pelled to  part  with  his  land  by  condemna- 
tion. Currie  v.  IVaverly  &'  A'.  V.  B.  R. 
Co.,  44  Aw.  &>  Eng.  R.  Cas.  100,  52  A'.  J. 
L.  3C1,  20  Atl.  Rep.  56. — Reviewing  In  re 
New  York,  L.  &  W.  R.  Co.,  27  Hun  116. 

050.  Value  of  improvements  made 
by  company  before  condemnati«>n, 
wlicn  allowed  to  landoAvner.* — Where 
a  railroad  company  has,  without  the  con- 
sent of  the  owner,  and  without  color  of 
title,  entered  upon  land  and  occupied  the 
same,  building  a  depot  and  hotel  thereon, 
and  afterward  seeks  to  appropriate  the  land 
under  authority  of  law,  the  value  of  the 
land  at  the  time  of  the  legal  appropriation, 
with  the  improvement  thereon,  constitutes 
the  amount  for  which  the  company  is  liable 
to  the  owner  of  the  land.  Graham  v.  Con- 
nersville  &^  A''.  C.J.  R.  Co.,  36  Ind.  463,  3 

*  Value  ot  improvuments  put  upon  land  by 
railway  company  ;  when  to  be  given  as  damages, 
sec  notes,  23  Am.  &  Eng.  R.  Cas.  ioO;  44  Id. 
129;  16  L.  R.  A.  805. 
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Am.  Ky.  Rep.  28.— Disapproved  in  J;ick- 
sonville.  T.  &  K.  W.  R.  Co.  v.  Adams,  28 
Fla.  6'^\.—Hiiuiry  v.  Trinity  &'  S.  A'.  Co., 
(TV.r.)  24  A»:.  &^  Eiij,r.  A'.  Cas.  286.— Re- 
viewing Texas  &  F.  R.  Co.  v.  Hays,  5  Tex. 
Law  Rev.  771. 

Where  a  company  enters  upon  land  with- 
out litle,  or  the  consent  of  the  owner,  and 
constrncts  its  tracii,  and  subsequently  pro- 
ceeds to  condemn  the  land,  tlie  company 
will  be  treated  as  a  trespasser  in  so  enter- 
ing, and  the  landowner  entitled  to  the  in- 
creased value  of  the  land  as  represented  by 
the  track  and  fixtures  placed  thereon  by  the 
company.  In  re  Lont:;  Island  A\  Co.,  6  T. 
&*  C.  (iV.  v.)  298,  3  iliot  613.— Qualified 
IN  Re  Norwood  &  M.  R.  Co.,  47  Hun  489.— 
In  re  New  York,  W.  S.  &^  B.  R.  Co.,  yj  Hun 
{N.  Y.)  317.— Applying  In  re  Long  Island 
R.  Co.,  6  T.  &  C.  298;  Bloodgoodt/.  Mo- 
hawk &  H.  R.  1;.  Co.,  18  Wend.  9.— Quali- 
fied in  Re  Norwood  &  M.  R.  Co.,  47  Hun 
489. 

In  such  case  the  increased  value  of  the 
land  by  reason  of  the  affixing  of  the  track, 
is  the  measure  of  increased  compensation. 
In  re  Lonjf  Island  R.  Co.,  6  T.  &-  C.  {N.  Y.) 
298,3  //««6i3. — Applied  in  Re  New  York, 
W.  S.  &  B.  R.  Co.,  37  Hun  317. 

Taking  for  a  way  land  already  used  for 
that  purpose  takes  all  things  existing  upon 
it  and  adapted  to  its  use  as  a  way,  such  as 
flagstones,  gravel,  bridges,  culverts,  etc.,  so 
that  the  appraisal,  in  such  case,  should  be  of 
the  land  with  all  these  incidents  of  its  con- 
dition. Ford  v.  Lincoln  County  Coni'rs,  64 
Me.  408. 

The  measure  of  the  value  of  the  better- 
ments is  not  the  actual  cost  of  their  erec- 
tion, but  the  enhanced  value  they  impart  to 
tiie  land,  without  reference  to  the  fact  that 
they  were  not  desired  by  the  true  owner,  or 
could  profitably  be  used  by  him  in  the  prose- 
cution of  his  particular  business.  Carolina 
C.  R.  Co.  V.  iSlcCaskill,  98  A'.  Car.  526,  4  S. 
E.  Rep.  468. 

<>57.  Value  of  such  improvements, 
wIkmi  not  allowed. — In  an  action  to  con- 
demn a  right  of  way  for  a  railroad,  com- 
menced after  the  construction  of  the  road, 
the  landowner  is  not  entitled  to  be  paid  the 
vilue  of  improvements  placed  upon  the 
laid  by  the  railroad  company,  or  its  pred- 
ecessor in  interest,  before  the  commencc- 
inent  of  the  condemnation  proceedings. 
San  Francisco  <S~»  ^V.  /'.  R.  Co.  v.  Tiylor,Z6 
Cal.  246,  24  Pac.  Rep.  1027.— Following 


Albion  River  R.  Co.  v.  Hesser,  84  Cal.  435 ; 
California  Pac.  R.  Co.  v.  Armstrong,  46  Cal. 
^<i.—  Iilack  River  &*  M.  R.  Co.  v.  Barnard,  9 
Hun  {N.  Y.)  104.  Louisville,  N.  O.  &•  T.  R. 
Co.  V.  Dickson,  63  Aliss.  380. — Followed  in 
Canton,  A.  &  N.  R.  Co.  v.  French,  68  Miss. 
22.— Gr eve  v.  First  Div.  St.  P.  6f*  P.  A".  Co., 
26 Minn.  66,  i  A''.  W.  AV/.  816.— Referuing 
TO  Gray  v.  First  Div.  St.  P.  &  P.  R.  Co.,  13 
Minn.  315  ;  Hursh  v.  First  Div.  St.  P.  &  P.  R. 
Co.,  17  Minn.  439  ;  Warren  v.  First  Div.  St. 
P.  &  P.  R.  Co.,  21  Minn.  424.  Reviewing 
Brisbine  V.  St.  Paul  &  S.  C.  R.  Co.,  23  Minn. 
\\^.— Justice  V.  A'esque/ioning  Valley  R.  Co., 
87  Pa.  St.  28.  St.  Johnsbury  6-  L.  C.  R.  Co. 
V.  Willard,  61  Vt.  134,  2  L.  R.  A.  528,  17 
Atl.  Rep.  38. 

And  this  whether  the  company  has  been 
ousted  from  the  former  possession  or  not. 
Jacksonville,  T.  &^  K.  W.  R.  Co.  v.  Adams, 
51  Ant.  6^  Eng.  R.  Cas.  544,  2%  Fla.  631,  10 
So.  Rep.  465. — Disapproving  and  ex- 
plaining Graham  z/.  Connersville  &  N.  C. 
J.  R.  Co.,  36  Ind.  463.  Distinguishing 
New  York  &  G.  L.  R.  Co.  v.  Stanley,  35 
N.  J.  Eq.  283 ;  Paterson,  N.  &  N.  Y.  R.  Co. 
V.  Kamlali,42  N.  J.  Eq.  93  ;  Schroeder  v.  De 
Graff,  5  Am.  &  Eng.  R.  Cas.  298,  28  Minn. 
299.  Explaining  Hunt  v.  Missouri  Pac. 
R.  Co.,  76  Mo.  115;  Price  v.  Weehawken 
Ferry  Co.,  31  N.  J.  Eq.  31  ;  Meriam  v.  Brown, 
128  Mass.  391  ;  Lake  Erie  &  W.  R.  Co.  v. 
Kinsey,  14  Am.  &  Eng.  R.  Cas.  309,  87  Ind. 
514;  California  Pac.  R.  Co.  v.  Armstrong,46 
Cal.  85;  United  States?'.  Monterey  County, 
47  Cal.  515. 

In  the  estimate  of  the  owner's  damages 
for  the  right  of  way,  the  value  of  the  track 
previously  placed  thereon  without  his  li- 
cense, but  with  a  view  of  subsequently  ac- 
quiring the  right  of  way,  should  not  be  in- 
cluded. The  measure  of  compensation  is 
the  value  which  the  land  taken  would  have 
had  if  the  road  had  not  been  constructed  on 
it,  together  with  the  difference  between  tlie 
present  value  of  the  owner's  contiguous 
land,  with  the  road  constructed  where  it  is, 
and  what  it  would  have  been  if  the  road  had 
not  been  built.  And  in  determining  the 
value  of  the  land  taken,  any  appreciation  or 
deterioration  that  may  have  resulted  to  it 
specially  by  reason  of  the  building  of  the 
road  on  it  will  be  disregarded,  but  such  as 
may  thereby  have  resulted  to  it  in  common 
with  other  lands  in  the  same  community 
will  be  considered.  Newgass  v.  St.  Louis, 
A.  <5-  T.  R.  Co.,  54  Ark.  140,  15  5.  ]V.  Rep. 
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188.  Albion  River  R.  Co.  v.  Hesser,  44  Am. 
dr-Eitg.  K.  Cas.  125,  84  Cal.  435,  2^  Pac.  Rep. 
288.— Approving  California  Pac.  R.  Co.  v. 
Armstnjng,  46  Cal.  85.  Explaining  United 
States  V.  Monterey  County,  47  Cal.  515. — 
Cliica^o  &>  A.  R.  Co.  v.  Goodwin,  1 1 1  ///.  273. 

Wliere  the  owner  of  land  consents  to  the 
building  of  a  railroad  thereon,  and  after- 
ward proceedings  are  instituted  to  condemn 
such  land  for  the  benefit  of  the  road,  the 
value  of  the  ties,  rails,  etc.,  already  laid, 
should  not  be  considered  as  part  of  the 
realty  in  determining  the  compensation  to 
be  awarded  for  the  lands  taken.  California 
Sonllwrn  R.  Co.  v.  Southern  Pac.  R.  Co.,  20 
Am.  &•  En^ii^.  R.  Cas.  309,  67  Cal.  59,  7  Pac. 
Rep.  123.  North  Hudson  County  R.  Co.  v. 
Booraem,  28  N.  J.  Eq.  450,  14  Atn.  Ry.  Rep. 
202;  revcrsinjr  27  N.  J.  Eq.  371. — REVIEW- 
ING Coster?'.  New  Jersey  R.  &  T.  Co.,  23 
N.  J.  L.  227,  24  N.  J.  L.  730. 

So  held,  where  it  was  alleged  in  a  petition 
to  condemn  land  for  right  of  way,  that  a 
railroad  had  been  previously  constructed 
on  the  land  with  the  owner's  consent,  which 
was  not  denied  in  the  pleadings.  Emerson 
V.  Western  Union  R.  Co., 7$  III.  176. 

Where  a  company  commences  condemna- 
tion proceedings,  and  while  they  are  pend- 
ing, enters,  under  an  order  of  the  court,  and 
constructs  its  track,  and  the  proceedings 
are  subsequently  dismissed  and  new  pro- 
ceedings instituted,  in  assessing  the  dam- 
ages under  the  new  proceedings  the  land- 
owner is  not  entitled  to  the  value  of  the 
improvements  placed  upon  the  land  by  the 
company.  California  Pac.  R.  Co.  v.  Arm- 
s/ronj,'-,  46  Cal.  85,  7  Am.  Ry.  Rep.  259. — Ap- 
proved IN  Albion  River  R.  Co.  v.  Hesser, 
44  Am.  &  Eng.  R.  Cas.  125,  84  Cal.  435,  24 
Pac.  Rep.  288.  Explained  in  Jacksonville, 
T.  &  K.  W.  R.  Co.  V.  Adams,  28  Fla.  631. 
Followed  in  San  Francisco  &  N.  P.  R. 
Co.  V.  Taylor,  86  Cal.  246. 

Where  the  company  commences  con- 
demnation proceedings,  and  while  they  are 
pending,  enters  upon  the  land,  under  a 
license,  and  constructs  a  portion  of  the 
track,  the  landowner  is  not  entitled  to  com- 
pensation for  the  track  thus  laid.  /".  re 
iVor-.aood  &>  M.  R.  Co.,  47  Hun  489,  14  A^.  Y. 
S.  R.  437. — Qualifying  In  re  Long  Island 
R.  Co.,  6  T.  &  C.  298  ;  In  re  New  York,  W, 
S.  &  B.  R.  Co.,  37  Hun  317. 

Where  a  railway  company,  under  license 
of  the.  life  tenant,  enters  upon  land  and 
constructs    its    road   over   the  same,  with 


costly  embankments,  and  enjoys  the  use  of 
the  same  without  objection,  on  application 
by  the  company,  after  the  determination  of 
the  life  estate,  to  cond  ;mn  i  strip  of  land  on 
which  such  road  and  si.  jctures  are  built, 
for  a  right  of  way,  the  law  will  not  require 
it  to  pay  the  owner  of  the  land  for  the 
structures  so  placed  upon  the  same  at  its 
own  expense.  The  landownrr  will  have  no 
right  to  compensation  for  such  structures, 
they  not  being  his  property.  Chicago  G^A. 
R.  Co.  v.  Goodwin,  1 1 1  ///.  273. 

Where  a  company  takes  possession  of 
land  and  constructs  a  track  thereon,  with 
the  consent  of  a  person  in  possession, 
under  color  of  title,  and  afterward  the  para- 
mount owner  commences  an  action  for  the 
permanent  taking  and  appropriation  of  the 
land,  the  company  will  not  be  considered  as 
a  mere  trespasser  on  the  land,  and  will  not 
be  required  to  pay  for  improvements  made 
thereon  by  itself,  but  will  be  required  to  pay 
only  the  value  of  the  land  taken  at  the  time 
it  was  taken,  and  the  damages  to  the  land  not 
taken.  Cohen  v.  St.  Louis,  Et.  S.  &^  IV.  R, 
Co.,  22  Am.  &^  Eng.  R.  Cas.  116.  34  R'an, 
158,55  Am.  Rep.  242,  8  Pac.  Rep.  138. — 
Quoted  in  Chicago,  K.  «S  N.  R.  Co.  v. 
Davidson,  49  Kan.  589. — Ellis  v.  Rock  Isl- 
and &•  M.  C.  R.  Co.,  125  ///.  82,  14  IVcst. 
Rep.  372,  17  A^.  E.  Rep.  62.  Oregon  R.  &^ 
N.  Co.  V.  Mosier,  14.  Greg.  519,  13  Pac.  Rep. 
300,  58  Am.  Rep.  321.— QUOTING  Jones  v. 
New  Orleans  &  S.  R.  Co.,  70  Ala.  232 ; 
North  Hudson  County  R.  Co.  v.  Booraem, 
28  N.  J.  Eq.  450. 

A  railroad  company  having  entered  upon 
lands  and  built  its  road  thereon,  the  owner 
brought  trespass  to  try  title,  and  recovered 
judgment  for  the  land  occupied  by  the  com- 
pany ;  a  few  days  after  the  judgment  was 
affirmed  on  appeal  the  company  instituted 
condemnation  proceedings.  On  the  ques- 
tion of  damages  the  issue  was  made  as  to 
whether  the  landowner  was  entitled  to  re- 
cover, in  addition  to  the  value  of  the  land, 
the  value  of  the  improvements,  he  claiming 
that  under  the  judgment  in  his  action  of 
trespass  to  try  title,  the  railroad  track  was 
included,  and  that  the  question  was  therefore 
res  adjudicata.  Held,  that  the  judgment  in 
the  first  suit  only  involved  the  title  to  the 
land,  and  that  the  railroad  track  was  not  a 
fixture  that  would  pass  with  the  land. 
Texas  Sf  P.  R.  Co.  v.  Hays,  3  Tex.  App, 
(Civ.  Cas.)  79.— Quoting  Hays  v.  Texas  & 
P.  R.  Co.,  62  Tex.  397. 
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Where  a  company  has  built  its  track 
upon  land  without  title  thereto,  after  the 
laiulovvner  has  recovered  a  judgment  for  the 
hmd  in  an  action  of  trespass  to  try  title,  the 
conii)imy  may  proceed  to  condemn  the  land, 
and  tlie  measure  of  damages  is  the  just  and 
eiiiiitable  compensation  to  be  paid  for  the 
land  taken,  and  damages  to  the  remainder 
by  such  taking;  but  the  owner  is  not  en- 
titled to  recover  anything  for  the  added 
v.ihie  by  reason  of  building  the  road  thereon. 
/'ixds  iH^  P.  R.  Co.  V.  Hays,  3  Tex.  App. 
(Civ.  Ciis.)  79.— Approving  Justice  v.  Nes- 
quchoning  Valley  R.  Co.,  87  Pa.  St.  28; 
Sdcomlje  V.  Milwaukee  &  St.  P.  R.  Co.,  23 
Wall.  (U.  S.)  108.  QuoTiNCJ  Jones  v.  New 
Orleans  &  S.  R.  Co.,  70  Ala.  227;  Morgan's 
Appeal,  39  Mich.  675  ;  Texas  &  St.  L.  R. 
Co.  V.  Matthews,  60  Tex.  215.  Reviewing 
Greve  v.  First  Div.  St.  P.  &  P.  R.  Co.,  26 
Minn.  66. 

Where  a  company  builds  its  track  on  the 
lands  of  the  United  States,  and  the  com- 
pany proceeds  to  condemn  a  right  of  way 
afterward,  and  the  land  has  been  patented 
to  an  individual,  the  compensation  must  be 
fixed  upon  the  value  of  the  land,  excluding 
the  improvements  placed  thereon  by  the 
company.  Denver  &•  A'.  G.  W.  Ji.  Co.  v. 
Standiff,  4  Utcih  117,  7  Pac.  Rep.  530.— 
Approving  Toledo,  A.  A.  &  G.  T,  R.  Co. 
V.  Dunlap,  47  Mich.  456. 

<>58.  Rental  value  as  the  nicasiire 
of  ilaniaji^es. — The  measure  of  damages 
for  the  occupation  of  land  by  a  railroad  for 
the  construction  of  its  tracks  is  the  fair 
rental  value  of  the  ground  occupied  by  the 
defendant  during  the  time  and  for  the  pur- 
pose it  was  so  used.  And  in  such  case  the 
damages  cannot  be  confined  to  the  rental 
value  of  the  land  at  market  rates  to  any 
one  else.  Baltimore  &>  O.  R,  Co.  v.  Boj'd 
[unreport eii ;  see  73  Md.  xiii]. 

050.  3Ieasure  of  daiuag'es  where 
the  right  of  way  is  voluntarily 
granted. — Landowners  who  have  granted 
to  a  railroad  a  right  of  way  over  their  land 
cannot  claim  damages  for  the  runni.ig  of 
said  road  thereon.  In  proceedings  for  con- 
demnation of  the  fee  simple  of  such  land, 
the  owners  will  be  entitled  to  the  whole 
value  of  the  land,  less  the  right  of  way. 
Macon  &>  A.  R.  Co.  v.  Bowen,  45  Ga.  531. 

6GO.  Additional  use  of  right  of 
way  previously  granted.*— The  meas- 


'  Damage  for  construction   and  operation  of 


ure  of  damages  done  to  the  grantor's  farm 
by  the  use  of  a  right  of  way  previously 
granted  to  a  stone  company,  by  a  railroad 
company,  is  the  difference  between  the 
rental  value  of  the  lands  used  for  the  right 
of  way  when  so  used  only  in  connection 
with  the  tract  granted  to  the  stone  com- 
pany, and  the  rental  value  of  the  same 
when  used  by  the  railroad  company  for  its 
own  purposes  in  addition  to  the  use  in  con- 
nection with  the  said  stone  company's 
land.  Louisville,  N.  A.  &^  C.  R.  Co.  v. 
Malott,  57  Ain.&^  Eng.  R.  Cas.  278,  135/W. 
II 3,  34  N.  E.  Rip.  709. 

«<»1.  Taking  additional  land— New 
locati«>n. — A  petition  against  a  railroad 
corporation  to  recover  damages  for  the 
taking  of  land  alleged  a  location  over  part 
of  the  land  by  a  former  railroad  corpora- 
tion and  a  consolidation  of  such  corpora- 
tion into  the  respondent  corponition ;  a 
subsequent  locition  by  the  respondents"  in 
place  of  that  previously  made,"  whereby 
they  "  adopted  and  confirmed  as  their 
own  "  the  former  location  and  taking;  and 
"that  by  the  location  of  the  said  road  and 
taking  aforesaid  "  the  petitioner  sustained 
damages.  Held,  that  the  petitioner  could 
recover  not  only  for  the  land  taken  by  the 
former  location,  but  also  for  additional  land 
included  in  the  new  location.  Pinkerton  v. 
Boston  6-  A.  R.  Co.,  109  ]\lass.  527,  7  Am. 
Ry.Rep.  480. 

OG2.  Second  coiideinnation— I>if- 
ferent  use.— Where  a  highway  had  been 
located  over  certain  lands,  and  the  advan- 
tages accruing  to  the  landowner  had  been 
adjudged  equal  to  the  damages  suffered, 
and  therefore  no  compensation  paid,  and  a 
railroad  is  subsequently  located  on  the 
highway,  the  landowner  is  entitled  to  the 
same  damages  as  if  the  highway  had  never 
been  opened.  In  re  Prospect  Park  <S-»  C.  I. 
R.  Co.,  16  Hun  {N.  I^.)  261  ;  confirming  13 
Hun  345. 

In  such  case  the  landowners  are  entitled 
to  the  actual  value  of  the  land  taken,  and 
the  depreciation  of  the  residue  of  the  lot 
from  which  it  is  taken,  and  also  any  depre- 
ciation caused  by  the  use  to  which  the  land 
taken  is  appropriated.  In  re  Prospect  Park 
(S^'  C  /.  R.  Co.,  16  Hun  {N.  Y.)  261 ;  con- 
firming 13  Hun  345. 

additional  tracks,  see  51  Am.  &  Eng.  R.  Cas. 
630,  ahslr. 

Damages  where  land  is  already  intersected  by 
railroads,  see  51  Am.  &  Eng.  R.  Cas.  62C,  abstr. 
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A  company  made  a  canal  through  plain- 
tiff's land.  They  afterwards  made  a  radroad 
tiirouyh  the  same  land  ;  the  faci  that  tlie 
canal  was  a  cheap  and  sutFicicnt  means  of 
conveying  his  products  was  material  in  the 
assessment  of  damages ;  that  defendants 
owned  and  miglit  abanrlon  the  canal  di.l 
not  vaiy  the  case.  It  was  immaterial  w'.at 
damages  plaintiff  received  from  defet.ilants 
for  the  construction  of  the  canal.  Pennsyl- 
vania &>  N.  V.  A'.  &>  C.  Co.  V.  Bunnell,  81 
Pa.  St.  414,  16  Am.  Ay.  Rep.  i. 

Lands  which  had  been  taken  for  the  pur- 
pose of  a  canal  were,  by  authority  of  law, 
transferred  to  a  railroad  company.  Dam- 
ages had  been  assessed  to  the  owner  of  the 
lands  when  they  were  acquired  for  canal 
purposes,  but  he  sought  additional  dam- 
ages, claiming  that  they  had  reverted  to 
him  by  reaaon  of  their  having  ceased  to  be 
used  for  canal  purposes.  Held,  that  he  was 
not  entitled  to  full  damages,  but  only  a  fair 
compensation  for  the  additional  burdens 
imposed  upon  the  land,  and  for  the  addi- 
tional inconveniences  accruing  to  him  as 
the  owner  of  the  entire  tract  of  land  by 
reason  of  the  change  to  a  railroad  use. 
Hatch  V.  Cincinnati  Gr'  I.  R.  Co.,  iS  0/iio 
St.  92.— Api'LIKO  in  Grafton  v.  Baltimore 
&  O.  R.  Co.,  17  Am.  &  Eng.  R.  Cas.  200,  21 
Fed.  Rep.  309.  Di.stingui.shed  in  West- 
ern Union  Tel.  Co.  v.  Rich,  19  Kan.  517; 
Ft.  Worth  &  R.  G.  R.  Co.  v.  Jennings,  46 
Am.  &  Eng.  R.  Cas.  574,  76  Tex.  373,  13  S. 
W.  Rep.  270,  8  L.  R.  A.  180.  Reviewed 
IN  Goodin  v.  Cincinnati  &  W.  Canal  Co., 
18  Ohio  St.  169;  Piatt  V.  Pennsylvania  Co., 
43  Ohio  St.  228. 

0(»;J.  Daiiiatires  to  lioniesteart.'*— On 
a  trial  ujion  an  appeal  from  an  award  of  dam- 
ages by  a  homesteader,  it  is  error  for  the 
court  to  give  the  jury  the  same  rule  of 
measure  of  damages  as  would  be  proper  to 
give  provided  the  homesteader  had  a  per- 
fect title  to  the  land.  Ellsworth,  M.,  N.  G^ 
S.  E.  R.  Co.  v.  Gates,  39  Am.  &^  Eng.  R.  Cas. 
45,  41  Kan.  574,  21  Pac.  Rep.  632. 

<Ui4.  Injuries  to  lnill(>^s  and  mining 
laiids.f — The  true  test  as  to  the  damages 
to  be  paid  for  land  taken  is  its  market 
value;  but  if  the  land  has  a  mine  under  its 

*  Dam.iges  paid  in  condemnation  of  home- 
stead property,  see  note,  22  A.M.  &  Eng.  R.  Cas. 
105.     See  also  Momf.stkads. 

t  Co..Jemnati<>n  of  placer  mining  lands.  In- 
struction as  to  damages  owing  to  presence  of 
minerals,  see  47  Am.  &  Eng.  R.  Cas.  144,  abstr. 


surface,  that  fact  may  be  considered  if  the 
mine  adds  to  the  market  value  of  the  land, 
though  such  mine  has  never  been  used.  So 
of  a  water  power,  tliough  it  has  never  been 
utilized.  H aslant  v.  Catena  i^  S.  W.  R. 
Co.,  64  ///.  353. — Ai'i'RovKi)  IN  Chicago  & 
E.  R.  Co.  V.  Jacobs,  110  III.  414. 

If  by  the  construction  and  operation  of  a 
railrcjad  over  the  properly  of  a  coal  mining 
company  situated  near  another  railway,  the 
switches  and  side  tracks  of  such  company 
must  be  taken  u|)  and  relaid,  in  whole  or  in 
[lart,  and  its  tramway  remodeled  or  rebuilt, 
and  its  se:ales  taken  up  and  removed  to 
another  place,  and  like  changes  made  in 
other  parts  of  its  projierty,  such  necessary 
changes  are  proper  matters  to  be  consid- 
ered by  the  ji-ry  in  estimating  the  damages 
to  the  mining  company,  notwithstanding 
some  of  them,  as  the  tramway,  if  rebuilt  on 
a  better  place  of  new  materials,  and  with  a 
double  track,  may  be  more  valuable  and 
serviceable  than  as  they  were  before  such 
change.  Chicago,  P.  <S^  Si.  L.  R.  Co.  v. 
Wolf,  137  ///.  360,  27  N.  E.  Rep.  78. 

On  a  proceeding  by  a  railway  company  to 
condemn  a  right  of  way  over  lands  and 
property  of  a  coal  mining  company,  the 
court,  on  the  part  of  the  defendants,  in- 
structed the  jury  "that  in  estimating  the 
damages  to  the  mine  of  the  defendants 
they  should  consider  as  elements  of  dam- 
ages any  changes  they  may  believe,  from 
the  evidence,  to  be  made  necessary  by  rea- 
son of  the  construction  of  the  said  railroad 
in  the  building  of  switches,  tramways, 
scales,  and  other  improvements  connected 
with  the  mine,  as  well  as  all  actual  incon- 
veniences and  annoyances  which  the  evi- 
dence shows  will  result  to  the  defendants 
in  the  operation  of  their  mine,  not  only  for 
the  present,  but  for  the  future."  Held, that 
the  instruction  was  not  in  conflict  with  the 
rule  that  if,  on  the  whole,  the  construction 
and  operation  of  the  railway  will  be  a  bene- 
fit rather  than  a  damage  to  the  property  not 
taken,  no  damages  should  be  given  ;  nor 
does  it  assume  as  a  fact  that  the  construc- 
tion of  the  road  would  inconvenience  and 
annoy  the  coal  company.  Chicago,  P.  &• 
St.  L.  R.  Co.  V.  Wolf,  137  ///.  360,  27  N.  E. 
Rep.  78. 

The  damages  assessed  should  not  be  con- 
fined to  the  surface  of  the  land  and  the 
machinery  in  use  in  the  business,  but  should 
also  apply  to  the  internal  arrangen'ents  of 
the  mine  and  the  appliances  therein  pro- 
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vidcrl  for  its  economical  and  successful 
o|)cralioii,  and  to  all  the  external  arrange- 
ments wliicli  add  to  lis  value.  C/iiaif^o,  S. 
J''.  &^  C.  A'.  Co.  V.  A/cU'rtno,  104  A/o.  2S2,  15 
S.  IV.  R,p.  931. 

The  facilities  for  the  transportation  of 
coal  and  railway  ccjnnection  wiili  the  mine 
is  a  valuatjie  property  right  which  belongs 
to  the  owner  of  the  land,  and  if  injured  by 
the  appro[)riation  of  the  land,  sucii  injury 
will  constitute  a  damage  to  the  remaining 
property  for  which  compensation  should  be 
m.uie,  although  the  railroad  switches  and 
tracks  making  the  connection  with  the 
mine  belonged  to  the  railroad  company. 
Cliiiai^o,  S.  F.  &•  C.  /\.  Co.  v.  McCrcw,  104 
Mo.  282,  15  .V.   U'.  Rep.  931. 

If  the  business  of  the  defendant  as  a 
miner  of  coal  was  necessarily  interrupted 
by  reason  of  the  appropriation  of  a  part  of 
his  land,  compensation  should  be  allowed 
for  the  reasonable  value  of  the  use  of  the 
mine  during  the  period  of  such  necessary 
interruption.  Chicago,  S.  F.  &>  C.  R.  Co. 
V.  McCrew,  104  Mo.  282,  15  S.  W.  Rep.  931. 

Where  a  railroad  company  condemns  a 
right  of  way  across  the  owner's  lot  in  such 
a  way  as  to  scjiarate  his  engine  from  iiis 
mining  shaft  and  machinery  at  the  pit  top, 
it  is  proper  for  the  jury,  in  estimating  the 
depreciation  of  tlie  value  of  the  jiroperty, 
to  lake  into  consideration  the  number  and 
speed  of  passing  trains,  the  danger  of  acci- 
dents to  defendant's  employes,  and  the  risk 
of  fires.  Chicago,  S.  F.  &•  C.  R.  Co.  v.  Mc- 
Greio,  lOJ^  Mo.  282,  15  5.  W.  Rep.  931. — 
Distinguishing  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Baker,  102  Mo.  553;  Lyon  v.  Green 
Hay  &  M.  R.  Co.,  42  Wis.  538;  Fremont, 
E.  &  M.  V.  R.  Co.  V.  Whalen,  11  Neb.  590. 

The  connection  of  the  mine  with  a  rail- 
road other  than  plaiiuitl's  is  a  valuable  prop- 
erty right,  and  if  necessary  changes  and 
readjustment  of  engine,  shaft,  and  other  ap- 
pliances rendered  it  necessary  to  change  the 
railroad  connection  the  reasonable  expense 
of  the  same  should  be  allowed  in  estimat- 
ing damages.  Chicago,  S.  F.  &*  C.  R.  Co. 
V.  McGreiv,  104  Mo.  282,  15  S.   JV.  Rep.  931. 

WluTe  it  becomes  necessary  to  wholly 
abandon  the  shaft  because  of  the  condem- 
nation, its  value  should  be  allowed  in  esti- 
mating damages,  and  not  the  expense  of 
making  a  new  one.  Chicago,  S.  F.  &-  C.  R. 
Co.  v.  McGrew,  104  Mo.  2S2,  155.  W.  Rep. 
931. 

It  is  not  error  to  instruct  the  jury,  if  t';e 


appropriation  of  the  right  of  way  has  en- 
tirely cut  olf  defendant's  connection  with 
the  other  road  and  so  prevented  the  opera- 
tion of  the  mine,  that  defendant  is  entitled  to 
damages  from  the  loss  of  business  fnjm  the 
tiling  of  the  commissioners'  report  to  the 
completion  of  plaintilf's  road.  Chicago,  S. 
F.  &•  C.  R.  Co.  V.  McGre^v,  104  Mo.  282,  15 
J»'.  W.  Rep.  931. 

Where  the  switch,  chute,  pit  top,  and  other 
connections  of  the  mine  are  not  actu:illv 
taken,  though  they  may  have  been  reiulirLiI 
valueless  for  the  purpose  for  which  they 
were  designed,  it  does  not  follow  that  they 
have  become  valueless  for  all  purposes,  and 
it  is  erroneous  to  instruct  the  jury  to  allow 
danmges  to  the  extent  of  their  full  value 
instead  of  their  depreciation  in  value.  Chi- 
cago, S.  F.  &*  C.  R.  Co.  v.  McGrew,  \o\Mo. 
282,  15  S.  \V.  Rep.  931. 

Since  plaintiff  had  a  rigiit  to  show  that 
the  value  of  the  property  was  not  totally 
destroyed,  but  that  the  mine  could  still  be 
operateo,  an  instruction  that  plaintiiT,  after 
taking  defendant's  property,  could  not  in- 
sist upon  his  using  the  strip  taken,  either 
by  a  superstructure  or  by  means  of  a  sub- 
terranean device,  or  by  any  other  means 
which  tended  to  increase  the  danger  to  his 
employes  or  the  inconveniences  or  dangers 
of  operating  the  shaft  which  would  make 
it  difficult  to  get  careful  and  prudent  men 
to  work  in  the  mine,  was  misleading.  Chi- 
cago, S.  F.  6«»  C.  R.  Co.  V.  McGrew,  104  Mo. 
282,  15  S.  W.  Rep.^->,\. — Quoting  Jackson 
V.  Rutland  &  B.  R.  Co.,  25  Vt.  159;  Rinc 
V.  Chicago  &  A.  R.  Co.,  88  Mo.  398. 

A  mining  prospect  upon  which  shafts 
have  been  sunk,  but  which  have  produced 
no  returns,  has  a  market  value  and  must 
be  condemned,  if  taken,  like  any  other 
land ;  but  the  evidence  of  value  need  not 
be  based  upon  sales  of  mining  property. 
(Wade,  C.J.,  dissenting.)  Montana  R.  Co. 
V.  IVarreii,  6  Mont.  275,  12  Pac.  Rep.  641.— 
Distinguishing  Searle  v.  Lackawanna  & 
B.  R.  Co.,  33  Pa.  St.  57.  Rkvikwing  Mis- 
sissippi &  R.  R.  Boom  Co.  v.  Patterson,  98 
U.  S.  403. 

Where  the  proceeding  is  to  condemn  a 
mining  claim,  the  owner  is  not  confined  to 
proof  of  its  value  for  mining  purposes  only, 
but  may  show  in  addition  its  value  as  town 
lots,  whether  built  on  or  not.  Montana  R. 
Co.  v.  Warren,  6  Mont.  275,  12  Pac.  Rep.  641. 

in  estimating  the  damages  that  will  be 
sustained  by  the  construction  of  a  railroad 
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tliroujjh  the  property  of  a  landowner,  the 
jury  may  allow  the  party  the  market  value 
of  the  latul  taken,  and  all  actual  damages 
arising  from  the  manner  in  which  the  road 
passes  throuj,'h  the  property  and  aflects  the 
imi)rovements  ;  but  they  are  not  at  liberty 
to  estimate  the  value  of  unopened  mines 
IxMieath  the  surfiice.     Scarlc  v.  J.iu/.-incivtna 

c-  />'.  A'.  Co.,  33  /'</.  St.  57.— DlSIINtiUISIlKU 

IN  Molilalia  K.  Co.  v.  Warren,  6  Mont.  275. 

The  measure  of  damages  in  a  case  where 
land  in  a  coal  mine  has  i)ecii  taken  for  an 
underground  railroad  is  the  injury  done  to 
the  tract  as  a  whole,  or  the  dilference  be- 
tween its  value  at  the  time  of  the  entry 
and  its  value  after  the  completion  of  the 
railroad.     Jlrozcn  v.  Curfy,  43  /'a.  S/.  495. 

r»05.  ICitflit  to  recover  constMiiieii- 
tial  <iaiiia};u.s,  yciieruUy.*  —  VVliere  a 
right  of  way  for  a  railway  is  condemned, 
tiie  landowner  is  entitled  to  be  compensated 
not  only  for  the  value  of  the  land  taken, 
but  for  all  incidental  injuries  which  must 
necessarily  result  from  the  proper  construc- 
tion and  maintenance  of  the  road.  Drake 
V.  Clikago,  K.  I.  6-  /'.  R.  Co..  17  ^Iw.  ^ 
J'^/ig.  A'.  Crt.v.  45,  63  Iowa  302,  50  ^/;;/.  A'ep. 
746,  19  JV.  H'.  Kep.  215.  Kucheman  v. 
Cliicaf^o,  C.  &^  D.  R.  Co.,  46  loiva  366,  16 
Ant.  Ry.  Rep.  16.— Quoting  Henry  v.  Du- 
buque &  P.  R.  Co.,  2  Iowa  309. 

When  a  cross-petition  is  filed  for  damages 
to  land  not  sought  to  be  taken,  but  a  part 
of  that  sought  to  be  condemned,  the  jury 
should  award  to  the  owner  such  damages, 
in  cash,  as  his  lands  not  taken  will  sustain, 
if  any,  by  reason  of  the  construction  of  the 
proposed  railroad,  and  its  continued  use 
and  operation,  through  his  farm.  In  such 
case  it  is  proper  for  the  jury  to  give  dam- 
ages for  all  actual  and  appreciable  injuries 
resulting  from  the  construction  and  opera- 
tion of  the  proposed  railroad.     CJu'caj^o,  B, 

*  What  damages  recoverable  by  landowners 
for  injuries  resulting  from  maintenance  and 
operation  of  railways  after  condemnation  pro- 
ceedings, see  note,  5  Am.  St.  Kv.v.  537. 

Liability  of  company  for  consequential  dam- 
age resulting  from  construction  and  operation  of 
ro.id,  see  notes,  7  Am.  Rki'.  179;  17  Am.  &  Eng. 
R.  Cas.  194;  51  /(/.  627,  alistr. 

What  are  deemed  consequential  and  what  di- 
rect damages,  see  note,  2  Am.  &  Eno.  R.  Cas. 
462. 

Injuries  to  abutting  owners  resulting  from 
construction  or  operation  of  railroad,  see  note, 
3  L.  R.  A.  565. 

Injury  to  land  near  track  resulting  fcom  oper- 
ation of  road,  see  note,  44  Am.  &  Eng.  R.  Cas. 
57. 


<S-  N.  R.  Co.  V.  Rimittatt,  122  ///,  595,  13  N. 
E.  Rep.  814,  II  West.  Rep.  598. 

The  court  having  instructed  the  jury  to 
find  for  the  owner  the  real  value  in  money 
to  him  of  the  i)remises,  it  was  not  error  for 
the  court  to  refuse  to  instruct  them  not  to 
take  into  consideration  any  consetpiential 
injury  or  inconvenience  to  the  defendant  in 
the  taking  ui  his  |)roperty,  as  the  only  dam- 
ages the  defendant  could  have  sustained  in 
addition  to  the  value  of  the  property  was 
the  inconvenience  and  loss  resulting  from 
being  deprived  of  his  home  and  place  of 
business.  Covington  S.  R.  Transfer  R.  Co.  v. 
PieJ,  33  Am.  (S-  En^.  R.  Cas.  207,  87  A>.  267, 
8  .S'.  H'.  Rep.  44^. 

In  estimating,  under  Mass:  Gen.  St.  ch. 
63,  §  21,  the  damages  occasioned  by  taking 
part  of  the  land  for  a  railrcjad,  depreciation 
in  value  of  the  estate  arising  from  the  pro.x- 
imity  of  the  road  and  running  of  the  trains 
is  to  be  considered  so  far,  and  only  so  far, 
as  it  is  due  to  proximity  caused  by,  and 
which  would  not  have  resulted  but  for,  such 
taking.  ira/Aer  v.  O/d  Colony  &-•  A\  R.  Co., 
103  A/ass.  10. 

The  damages  in  condemnation  proceed- 
ings must  be  such  as  to  fully  make  good  all 
that  results,  directly  or  indirectly,  to  the  in- 
jury of  the  owners  in  the  whole  premises 
and  interests  alTected,  and  not  merely  the 
strip  taken.  Grand  Rapids,  L.  &*  D.  R.  Co. 
v.  Chescbro,  39  Am.  &-  Eng.  R.  Cas.  1 59,  74 
Mic/i.  466,  42  N.  IV.  Rep.  66. 

The  rule  of  damages  in  condemnation 
proceedings  is  the  full  value  of  the  land 
taken,  at  the  market  price,  with  no  deduc- 
tions for  any  purpose  whatever;  and  as  to 
the  land  remaining,  if  it  appears  that  its 
value  will  be  depreciated  by  the  proposed 
use,  this  depreciation  may  be  awarded  as 
part  of  the  consequential  damages  sulTcrcd. 
Bohm  v.  Metropolitan  El.  R.  Co.,  50  .,■////.  (S~ 
Eng.  R.  Cas.  271,  129  TV.  V.  576,  29  A'.  E. 
Rep.  802,  42  A^.  Y.  S.  R.  247  ;  reversing  27 
y.  <S-  S.  585,  38  A^.  Y.  S.  R.  1025,  14  A^.  Y. 
Supp.  950.  —  Distinguishing  Genet  v. 
Brooklyn,  99  N.  Y.  296.  Not  following 
In  re  New  York  Ei.  K.  Co..  36  Hun  (N.  Y.) 

427. 

In  estimating  the  damages  to  an  owner 
of  several  city  blocks,  only  a  part  of  which 
are  directly  affected,  the  several  blocks 
must  be  considered  as  distinct  parcels,  and 
no  parcel  can  be  regarded  as  incidentally 
injured  except  the  particular  parcel  out  of 
which  the  lots  condemned  are  to  be  taken. 
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In  re  New  York  C.  &^  H.  R.  R.  Co.,  6  Hun 
(.V.  Y.)  149..— Disapproved  in  Currie  v. 
Waverly  &  N,  Y.  B.  K.  Co.,  44  Am.  &  Eng. 
R.  Cas.  100,  52  N.J.  L.  381.  Rkc'onciled 
IN  Re  New  York  El.  R.  Co.,  36  Hun  427. 

A  company  already  owned  a  right  of  way 
through  a  block  of  city  property,  complete- 
ly severing  it  into  two  parts.  It  proceeded 
to  condemn  an  additional  strip  along  the 
west  side  of  its  existing  right  of  way.  There 
was  nothing  to  show  that  the  landowner 
had  any  right  of  way  across  the  track  con- 
necting the  two  sides  which  would  be  in- 
terfered with.  Held,  that  the  two  portions 
of  the  block  thus  severed  must  be  con- 
sidered as  separate  parcels,  and  the  owner 
not  entitled  to  incidental  damages  to  the 
parcel  lying  on  the  east  sid'^  of  the  track. 
Jn  re  New  York  C.  &'  II.  R.  R.  Co.,  6  hun 
(N.  Y.)  149. 

In  such  case  the  question  of  consequen- 
tial damages  to  lands  lying  east  of  the  rail- 
road is  to  be  considered  precisely  as  thiugh 
some  other  company  were  seeking  to  con- 
demn the  additional  strip  on  the  west  side 
of  the  track  for  the  purposes  of  a  new  road, 
in  which  case  no  damages  could  be  allowed 
for  the  lots  on  the  opposite  side  of  the  road. 
/;/  re  New  York  C.  &>  H.  R.  R.  Co.,  6  Hun 
{N.  Y.)  149. 

In  such  case  the  questions  for  the  com- 
missioners were  (i)  the  value  of  the  lots 
actually  taken  by  the  company  for  the  new 
tracks;  and  in  estimating  such  value  they 
should  not  be  limited  to  the  value  of  the 
lands  as  city  lots,  but  should  consider  their 
value  for  any  purpose  for  which  they  could 
be  used  ;  (2)  and  consequential  damages  to 
that  portion  of  the  lots  lying  west  of  the 
present  tracks  from  which  the  land  for  the 
additional  tracks  is  directly  taken.  /«  re 
Ne7C'  York  C.  &^  H.  R.  R.  Co.,  d  Hun  {N. 
Y.)  149- 

In  appropriating  lands  in  New  York  city, 
an  avenue,  the  fee  to  which  is  in  the  city, 
will  be  considered  the  boundary  line  of 
adjacent  lots,  though  the  avenue  is  not  yet 
opened.  In  re  Nnv  York  C.  (5-»  H.  R.  R. 
Co.,  6  Hun  (N.   ]'.)  149. 

Consequential  damages  are  not  to  be  esti- 
mated unless  provided  for  in  the  act  of  in- 
cori)oration,  and  acts  of  incorporation  are 
cotistilutional,  though  no  provision  be  made 
for  such  damages.  Hut  to  enable  the  court 
to  judge  whether  the  assessment  has  been 
according  to  law  the  report  should  exhibit 
the  grounds  of  assessment.     Reitenbaugh  v. 


Chester  Valley  R.  Co.,  21  Pa.  St.  100.— Fol- 
lowing Monongahela  Nav.  Co.  v.  Coons,  6 
Watts  8i  S.  (Pa.)  114;  Henry  v.  Pittsburgh 
&  A.  Bridge  R.  Co.,  8  Watts  &  S.  85  ;  Mifflin 
V.  Harrisburg,  P.,  M.  &  L.  R.  Co.,  16  Pa.  St. 

193- 

Depreciation  in  the  value  of  land  oc- 
casioned by  the  construction  of  a  railroad 
is  not,  in  any  legal  sense,  consequential 
damage.  Turner  v.  Rat/road  Co.,  8  Pliila. 
{Pa.)  485.— Following  Harvey  v.  Lacka- 
wanna &  B.  R.  Co.,  47  Pa.  St.  428. 

000.  Uiider  cun»4titiitioiinl  pro- 
visions.*— The  owner  has  the  constitu- 
tional right  to  demand  the  value  of  the  land 
taken,  considering  its  relation  to  the  land 
from  which  it  is  severed.  But  the  riglit 
to  indemnity  for  consequential  inconven- 
ience or  injury  resulting  from  the  use  to 
which  the  public  proposes  to  devote  the 
land  taken  is  not  a  constitutional  right,  but 
one  existing  by  virtue  of  the  iavi's  regulat- 
ing the  rights  and  remedies  of  the  owners 
of  property,  and  is  a  legitimate  subject  of 
legislative  action.  Elizabethtown  &^  P.  R. 
Co.  V.  Helm,  8  Bush  (Ky.)  681. — Approved 
in  Asher  v.  Louisville  &  N.  R.  Co.,  87  Ky. 
391,  8  S.  W.  Rep.  854.  Reviewed  in 
Raleigh  &  A.  A.  L.  R.  Co.  v.  Wicker,  74  N. 
Car.  220.— McMahon  v.  St.  Louis,  A.  <^■^»  T. 
R.  Co.,  41  La.  Ann.  827,  6  So.  Rep.  640. 
Drake  v.  Hudson  River  R.  Co.,  7  Barb.  [N. 
K)  508.— Quoted  in  Chapman  v.  Albany 
&  S.  R.  Co.,  ID  Barb.  360.  Reviewed  in 
Hatch  V.  Vermont  C.  R.  Co.,  25  Vt.  49. 

For  contingent  and  consequential  dam- 
ages of  that  nature,  when  they  occur,  the 
party  aggrieved  lias  a  remedy  by  action  at 
law,  and  by  a  repetition  of  such  action  from 
time  to  time  during  the  continuance  of  the 
grievance,  whenever  and  as  often  as  loss  or 
damage  ensues.  Drake  v.  Hudson  River  R, 
Co.,  7  Barb.  (N.   Y.)  508. 

Under  Ala.  Const,  art.  XIV.,  §  7,  provid- 
ing for  the  making  of  comi)cnsation  by  cor- 
porations for  property  taken  or  destroyed, 
under  the  right  of  eminent  domain,  a  cor- 
poration will  be  liable  for  consequential 
damages  resulting  from  any  alterations 
which  maybe  regarded  as  separate  and  dis- 
tinct uses  of  the  right  of  eminent  dtmiain, 
HS  distinguished  from  the  first  or  original 
taking  or  injury.     Columbus  &•  IV.  R.  Co.  v. 

•Constitutional  provision  making  railroads 
liable  for  conseqiienlial  damages  as  affecting 
exi-ilinij  roads.  Exemption  from  future  Reneral 
legislation,  see  note,  47  Am.  &  Eng.  R.  Cas.  154. 
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Wiiherow,  82  Ala.  190,  3  So.  Rep.  23. — Fol- 
lowing City  Council  v.  Townsend,  80  Ala. 
489. 

Under  the  constitution  and  laws  of  Pa. 
as  existing  in  1S66,  railroads  were  not  liable 
for  consequential  damages  to  private  prop- 
erty resulting  from  an  exercise  of  the  right 
of  eminent  domain.  Clcvelatid  &^  P.  R.  Co. 
V.  Spccr,  56  Fa.  St.  325. 

(JOT.  UiHlt'i*  statutory  provisions.* 
— It  is  provided  by  Conn.  Gen.  St.  §  3464, 
with  regard  to  the  taking  of  land  by  rail- 
road companies,  that  appraisers  may  be  ap- 
pointed "to  estimate  all  damages  that  may 
arise  to  any  person  from  the  taking  and 
occupation  of  such  real  estate,"  and  that 
the  appraisers  "  shall  view  the  premises  and 
estimate  such  damage. "  Held,  that  damage 
to  other  land  of  the  same  owner,  distinct 
from  and  not  connected  with  the  land  taken, 
caused  by  acts  of  the  railroad  company  not 
done  on  the  land  taken,  though  rendered 
necessary  by  its  occupation,  are  not  in  con- 
templation of  law  to  be  considered  as  aris- 
ing from  such  taking.  Loui^^voyth  v.  Meri- 
den  &^  IV.  R.  Co.,  61  Co/in.  451,  23  All.  Rep. 
827.  —  Distinguishing  Imlay  v.  Union 
Brancli  R.  Co.,  26  Conn.  249. 

Where  a  statute  authorizes  the  assess- 
ment of  sucli  damages  as  the  landowner 
may  sustain  "by  rP'-'-on  of  such  appropri- 
ation," consequential  damages  may  be 
awarded  ;  and  under  this  rule  the  owner  of 
a  brewery  which  is  on  lots  not  taken  may 
recover  consequential  damages  for  injuries 
to  his  brewery  by  the  taking  of  another  lot 
or.  which  he  has  a  malt  house  used  in  con- 
nectii  n  with  the  brewery.  Hannibal  Bridge 
Co.  V.  Schatdmcher,  57  Mo.  582. — QUOTING 
Parker  v.  Boston  &  M.  R.  Co.,  3  Cush. 
(Mass.)  107. 

Tlie  N.  H.  statutes  in  force  from  1849  to 
1851,  providing  for  the  assessment  of  the 
damages  of  a  landowner  whose  land  was 
crossed  by  a  railroad,  did  not  authorize  the 
assessors  to  include  the  damage  which  was 
or  might  be  occasioned  to  such  landowner 
l)y  the  construction  of  the  railroad  over  the 
hind  of  other  persons.  Eaton  v.  Boston,  C. 
&>  M.  R.  Co.,  S\  N.  H.  504,  I  Am.  Ry.  Rep. 
44.— Distinguishing  Indiana  C.  R.  Co.  v. 


•  Consequential  damages  in  Illinois  and  Ne- 
braska, see  note,  14  Am.  &  Enc.  R.  Cas.  168. 

Consequential  ilamages  to  land  not  actually 
taken.  Rule  in  Pennsylvania,  Connecticut,  and 
Wisconsin,  sec  notes,  30  Am.  &  Eng.  R.  Cas. 
4oO;  33  /(/.  140,  absir. 


Boden,  10  Ind.  96;  Wabash  &  E.  Canal  Co. 
V.  Spears,  16  Ind.  441  ;  Evansville  &  C.  R. 
Co.  V.  Dick,  9  Ind.  433;  Delaware  &  R. 
Canal  Co.  v.  Lee,  22  N.'  J.  L.  243;  Reg.  v. 
Eastern  Counties  R.  Co.,  2  Q.  B.  347  ;  Dodge 
V.  Essex  County  Com 'rs,  3  Mete.  (Mass.)  380; 
Wnitehouse  v.  Androscoggin  K.  Co.,  52  Me. 
208;  Parker?/.  Boston  &  M.  R.  Co.,  3  Cush. 
(Mass.)  IC7;  Concord  F.  Co.  v.  Greely,  23 
N.  H.  237. 

Under  a  charter  which  makes  no  provi- 
sion for  consequential  damages,  a  railroad 
company  is  responsible  for  all  injuries  which 
are  the  direct  and  immediate  consequence 
of  the  construction  of  the  railroad  to  the 
whole  tract  of  land  through  whicli  it  may 
pass.  Watson  v.  Pittsburgh  &^  C.  R.  Co., 
27  Pa.  St.  469.— REViKwrii)  in  Hickman  v. 
Missouri  Pac.  R.  Co.,  22  Mo.  App.  34.^. 

A  law  imposing  upon  railroad  companies 
a  liability  for  consequential  damages  caused 
by  the  construction  of  their  works  applies 
to  corporations  which  received  their  char- 
ters before  the  passage  of  the  law,  such  leg- 
islation having  relation  to  remedies  only, 
and  not  being  within  the  constitutional 
prohibition  as  to  laws  impairing  the  obliga- 
■  lion  of  contracts.  Duncan  v.  Pennsylvania 
R.  Co.,  13  P/iila.  (Pa.)  68. 

The  Pa.  Act  of  February  19,  1849,  author- 
izes compensation  for  damages  purely  con- 
sequential, and  in  estimating  under  said 
act  the  damages  arising  to  a  landowner 
from  the  construction  through  his  land  of 
an  improvement  by  a  railroad  or  canal  com- 
pany, the  consequential  damages  resulting 
necessarily  from  the  construction  of  said 
improvement  are  to  be  considered,  and  not 
only  those  which  are  direct  and  immediate. 
Hoffer  V.  Pennsylvania  Canal  Co.,  87  Pa.  St. 
221. 

The  remedy  prescribed  in  the  charter  of 
the  Northwestern  R.  Co.,  requiring  "  just 
compensation  "  to  be  made  for  land  taken, 
embraces  not  only  ju^t  compensation  for 
the  land  taken,  but  likewise  all  such  inci- 
dental loss  or  damage  as  must  necessarily 
or  reasonably  result  from  the  taking.  Col- 
cough  V.  Nashville  &>  N.  IV.  R.  Co.,  2  Head 
(Tenn.)  171.— Explained  in  Carriger  w. 
East  Tenn.,  V.  &  G.  R.  Co.,  7  Lea  (Tenn.) 
388.  Quoted  in  Louisville  &  N.  R.  Co.w. 
Hays,  1 1  Lea  382. 

But  this  statutory  remedy  is  confined  to 
the  land  taken  and  the  damages  incident 
thereto.  It  does  not  embrace  damages  or 
injuries  to  adjoining  land  not  authorized 
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by  the  charter  to  be  taken,  nor  damages 
resulting;  from  the  carelessness,  negligence, 
or  wilful  trespasses  in  tlie  execution  of  the 
work.  Colcough  v.  Nashville  &^  N.  W.  K, 
Co.,  2  Head  {Teiiii.)  171. 

(iOM.  When  not  recoverable. — The 
landowner  cannot  recover  for  mere  inciden- 
tal or  consequential  damages  whicli  may 
result  from  a  careful  construction  and  pru- 
dent operation  of  a  railroad  on  his  lands,  in 
the  absence  of  a  statute  authorizing  a  re- 
covery therefor.  Indiana,  B.  &=  IV.  R.  Co. 
V.  Ebcrle,  32  Am.  &=  Eng.  R.  Cas.  220,  1 10 
Ind.  542,  9  West.  Rep.  206,  11  N.  E.  Rep. 
467.  Slat  ten  v.  Des  Moines  Valley  R.  Co., 
29  lo-ua  148.— ArPKOViNG  Mason  v.  Ken- 
nebec &  P.  R.  Co.,  31  Me.  215;  Aldrich  z/. 
Cheshire  R.  Co.,  21  N.  H.  359;  Bloodgood 
V.  Mohawk  &H.R. Co.,  14  Wend.  (N.  Y.)5i; 
Beekman  v.  Saratoga  &  S.  R.  Co.,  3  Paige 
(N.  Y.)  45;  Hatch  v.  Vermont  C.  R.  Co.,  25 
Vt.  49;  Dodge  V.  Essex  County  Com 'rs,  3 
Mete.  (Mass.)  380.— Distinguishing  Tate 
V.  Ohio  &  M.  R.  Co.,  7  Ind.  479;  Haynes  v. 
Thomas,  7  Ind.  38 ;  Gardner  v.  Newburgh, 
2  Johns.  (N.  Y.)  162 ;  Evansville  &  C.  R.  Co, 
V.  Dick,  9  Ind.  433;  Protzman  v.  Indianap- 
olis &  C.  R.  Co.,  9  Ind.  467;  Brown  v. 
Cayuga  &  S.  R.  Co.,  12  N.  Y.  486;  Law- 
rence V.  Great  Northern  R.  Co.,  16  Q.  B. 
643  ;  Rochester  White  Lead  [Co.  v.  Roches- 
ter, 3  N.  Y.  463;  Radcllff  z--.  Mayor,  etc.,  of 
Brooklyn,  4  N.  Y.  195 ;  Bailey  v.  Mayor,  etc., 
of  N.  Y.,  3  Hill  (N.  Y.)  531.— Distin- 
guished IN  Kuchemanz/.  Chicago,  C.  &  D. 
R.  Co.,  46  Iowa  366;  Eaton  v.  Boston,  C.  & 
M.  R.  Co.,  51  N.  H.  504.  Followed  in 
Davenport  v.  Stevenson,  34  Iowa  225  ;  Cook 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  83  Iowa 
278.  Reconciled  in  Virginia  &  T.  R.  Co. 
V.  Lynch,  13  Nev.  92. — Beseman  v.  Pennsyl- 
vania R.  Co.,  33  Am.  Gf  Eng.  R.  Cas.  107, 
50  TV.  /.  L.  235,  13  All.  Rep.  164;  ajftrmed 
in  52  A'./. /-.  221.— Distinguishing  Penn- 
sylvania R.  Co.  i>.  Angel,  41  N.  J.  Eq.  316; 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  loS  U.  S.  328.  Quoting  Morris 
&  E.  R.  Co.  V.  Mayor,  etc.,  of  Newark,  10 
N.  J.  Eq.  352.— Approved  in  Costigan  v. 
Pennsylvania  R.  Co.,  54  N.  J.  L.  233.  Dis- 
tinguished IN  Methodist  Episcopal  Church 
V.  Pennsylvania  R.  Co.,  48  N.  J.  Eq.  452. 
Not  followed  in  Pennsylvania  R.  Co.  7', 
Thompson,  45  N.  J.  Eq.  870. — Neiv  York  &• 
E.  R.  Co.  V.  Young,  33  Pa.  St.  175.  Hate/i 
V.  Vermont  C.  R.  0^,25  Vt.  49.  — Review- 
ing First  Baptist  Church  v.  Utica  &  S.  R. 


Co.,  6  Barb.  (N.  Y.)  313;  Drake  v.  Hudson 
River  R.  Co.,  7  Barb.  508.  —  Approved 
IN  Slatten  v.  Des  Moines  Valley  E^.  Co., 
29  Iowa  148 ;  Hatch  v.  Vermont  C.  R. 
Co.,  28  Vt.  142.  Quoted  in  Hanlin  v. 
Chicago  &  N.  W.  R.  Co.,  20  Am.  &  Eng.  R, 
Cas.  70,  61  Wis.  515.  Reviewed  in  Eaton 
V.  Boston,  C.  &  M.  R.  Co.,  51  N.  H.  504; 
Mann  v.  Central  Vt.  R.  Co.,  14  Am.  &  Eng. 
R.  Cas.  620,  55  Vt.  4S4,  45  Am.  Rep.  628. 

While  such  damages  may  furnish  a  cause 
of  action  to  recover  the  same  in  an  action 
therefor,  they  are  not  to  be  considered  in 
assessing  the  compensation  to  be  allowed 
the  owner  for  the  right  of  way  appropriated. 
King  v.  Iowa  Midland  R.  Co.,  34  loiva  458, 
4  Am.  Ry.  Rep.  199.— Distinguished  in 
Cherokee  v.  Sioux  City  &  I.  F.  T.  L.  &  L, 
Co.,  52  Iowa  279. 

In  ascertaining  the  depreciated  value  of 
the  premises  taken,  the  immediate,  and  not 
the  remote  or  contingent,  consequences  of 
the  appropriation  must  alone  be  considered. 
Fleming  v.  Chicago,  D.  (S^•  M.  R.  Co.,  34 
Imva  353,  5  Am.  Ry.  Rep.  133. 

The  charters  of  railroad  companies  or  the 
general  statutes  of  the  state  provide  a  rem- 
edy for  the  owners  of  lands  over  which  the 
road  is  located,  for  damages,  where  they  are 
not  remote  and  consequential ;  but  where  a 
company  does  only  what  it  is  authorized  to 
do,  and  is  without  fault  or  negligence,  it  is 
not  liable  for  the  consequential  damages. 
Boothhy  v.  Androscoggin  &*  K.  R.  Co.,  51 
Afe.  318.— Distinguished  in  Eaton  v.  Bos- 
ton, C.  &  M.  R.  Co.,  51  N.  H.  504. 

When  the  premises  sought  to  be  con- 
demned are  part  of  a  compact  tract  used  as 
one  farm,  owned  by  one  person,  the  damage 
to  the  whole  tract  must  be  assessed ;  but 
damages  to  other  distinct  and  separate 
farms  of  the  same  owner  and  not  describf;d 
in  the  petition  cannot  be  assessed.  Minne- 
sota Valley  R.  Co.  v.  Doran,  15  Minn.  230 
(Gil.  179);  further  appeal  17  Minn.  188 
{Gil.  162).— Following  Winona  &  St.  P, 
R.  Co.  V.  Denman,  10  Minn.  267  (Gil.  208). 

Commissioners  in  assessing  damages  for 
land  condemned  should  consider  how  the 
taking  of  a  part  of  the  land  will  aiTect  the 
residue  of  the  owner's  land — whether  it 
would  leave  it  in  an  inconvenient  and  unmar- 
ketable shape  or  not ;  but  they  should  not 
consider  the  use  to  which  the  land  is  to  be 
devoted.  The  fact  that  the  land  to  be  taken 
is  to  be  used  for  a  railroad,  rather  than  any 
other  lawful  business,  should  not  be  consid- 
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ered  in  fixing  the  damages;  and  where  the 
commissioners  are  pnjliibited  by  the  statute 
from  considering  any  bctiefit  wliich  ma>  re- 
sult from  the  construction  of  tlie  road  to 
tlie  landowner,  mere  inconveniences  or  in- 
juries whicli  may  result  from  the  construc- 
tion of  tlie  road  should  not  be  considered. 
Albany  Northern  R.  Co.  v.  Lansiug,  i6  Barb 
(A'.  ]'.)  68.— Nut  i'ollowku  in  Re  Uiica, 
C.  &  S.  V.  R.  Co.,  56  Barb.  456.  guoi  Kn 
IN  Henderson  v.  New  York  C.  R.  Co.,  78  N. 
Y.  .123;  Black  River  &  M.  R.  Co.  z/.  Bar- 
nard,  9  Hun  104. 

Damiiges  that  may  be  sustained  from  the 
negligent  or  unskilful  management  of  the 
road  cannot  be  taken  into  consideration. 
Hence  it  was  error  to  allow  a  witness  to 
state  his  experience  as  to  his  own  property, 
from  which  the  jury  might  anticipate  the 
extent  of  the  prospective  injuries  to  the 
plaintiff.  Pittsburgh,  B.  Ss^  B.  A'.  Co.  v.  Mc- 
Closkey,  23  Avi.  &•  Eng.  R.  Cas.  86,  no  Pa. 
St.  436,  I  At/.  Rep.  555. 

The  necessities  of  a  railroad  and  the  pub- 
lic character  of  its  business  compel  it  to 
seek  the  heart  of  the  city;  and  where,  upon 
property  it  has  itself  acquired,  it  has  con- 
structed its  roadway  without  taking  any 
portion  of  the  property  of  plaintiff,  it  is  not 
liable  for  indirect  injuries  to  plaintiff,  wliich 
are  the  result  merely  of  the  subsequent 
operation  of  its  railroad  in  a  lawful  manner, 
without  negligence,  unskilfulness,  or  malice, 
Pennsylvania  R.  Co.  v.  Marchant,  33  Am.  &^ 
ling.  R.  Cas.  116,1,119  Pa.  St.  541,  12  Cent. 
Rep.  261,  13  Atl.  Rep.  690,  21  IF.  N.  C.  300. 
— Following  Pennsylvania  R.  Co.  v.  Lip- 
pincott,  116  Pa.  St.  472. 

Consequential  injuries  to  mortgaged 
premises  resulting  from  the  construction  of 
a  railroad,  damages  for  wliich  have  been 
amicably  settled  in  good  faith  by  the 
mortgagor  with  the  company,  cannot  be  re- 
covered by  the  mortgagee.  Knoll  v.  Ae7V 
York,  C.  &>  St.  L.  R.  Co.,  36  Ant.  &^  Eng. 
R.  Cas.  250,615,  121  Pa.  St.  467.  15  Atl.  Rep. 
571.— Rkvikwku  in  Philadelphia  &  R.  R. 
Co.  V.  Pennsylvania  S.  V.  R.  Co.,  151  Pa. 
St.  569. 

Consequential  damages  are  not  recover- 
able for  increased  difficulty  of  getting  tim- 
ber to  market  by  reason  of  the  construction 
of  a  railway,  where  plaintiff  had  full  knowl- 
edge, prior  to  his  purchase  of  the  land,  of 
the  acquisition  by  the  railway  company  of 
their  right  of  way.  Short  v,  Rochester  (S«» 
P.  R.  Co.,  (Pa.)  8  Ail.  Rep.  596. 


Where  no  law  in  terms  makes  a  railroad 
company  liable  for  consequential  damages 
for  taking  land,  and  the  state  constitution 
only  prohibits  the  taking  of  "  property  "  for 
public  use  without  compensation,  damages 
incidental  to  the  location  cannot  be  recov- 
ered by  one  whose  land  is  not  actually  taken  ; 
and  the  case  is  not  altered  when  the  track 
is  laid  on  a  public  street,  unless  the  access 
of  the  landowner  is  interfered  with.  Han- 
lin  V.  Chicago  &'  N.  J  J '.  R.  Co. ,  20  Ant,  6^ 
Eng.  R.  Cas.  70,  61  M'is.  515,  21  N.  \l\  Rep. 
623.— Quoting  hatch  v.  Vermont  C.  R. 
Co.,  25  Vt.  49. 

A  landowner  had  placed  certain  fixtures 
upon  the  premises  to  adapt  them  to  use  as  a 
water  cure.  Held,  in  condemnation  pro- 
ceedings, that  the  landowner  was  not  enti- 
tled to  anything  on  the  ground  that  taking 
a  portion  of  the  property  had  destroyed  or 
affected  the  residue  for  the  use  of  a  water 
cure;  but  if  by  reason  of  the  construction 
and  use  of  the  railroad  across  the  premises 
they  became  unavailable  and  unfit  for  use 
as  a  water  cure,  then  the  owner  was  entitled 
to  the  difference  between  what  the  fixtures 
were  worth  in  connection  with  the  property 
as  a  water  cure,  not  exceeding  the  original 
cost,  and  what  they  would  be  worth  if  re- 
moved from  the  premises  and  applied  to 
other  uses.  Price  v.  Milwankee  <S-»  St.  P. 
R.  Co.,  27  IVis  98,  2  Am.  Ry.  Rep.  14. 

<«iO.  Assessment  of  coiiseqiuMitial 
dninages. — In  order  to  the  estimation  of 
consequential  damage,  resulting  from  the 
taking  of  land  by  a  railroad,  to  the  owner's 
mill  shoal,  he  may  show  what  was  iheaciual 
cash  value  of  the  mill  shoal  at  the  time,  and 
how  much  such  value  is  diminished  by  the 
location  of  the  road.  Sclnta,  R.  (S-»  D.  R. 
Co.  V.  Keith,  53  Ga.  178. 

The  commissioners  or  jury  may  always 
take  into  consideration  all  incidental  loss, 
inconvenience,  and  damages,  present  and 
prospective,  which  may  be  known,  or  may 
reasonably  be  expected,  to  result  from  the 
construction  and  operation  of  the  road  in  a 
legal  and  proper  manner,  and  in  doing  so 
they  may  always  take  into  consideration  the 
exact  condition  in  which  the  road  may  beat 
the  time  when  they  make  the  assessment. 
Missouri,  K.  &•  T.  R.  Co.  v.  Haines,  i  o  Kan. 

439- 

In  determining  the  'consequential  dam- 
ages a  survey  should  be  taken  of  all  the  ad- 
vantages which  may  be  reasonably  antici- 
pated to  result  from  the  prudent  construction 
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and  operation  of  the  proposed  improve- 
ment, and  if  the  balance  be  against  the 
owner  of  the  hmd,  tiien  to  the  extent  that 
sucli  balance  diminishes  its  market  value  he 
should  have  a  judgment  on  account  of  in- 
cidcnial  diinia<4i's;  cjtherwise  he  is  entitled 
t(j  iKJlhing.  Elizahetlttoivn  &>  P.  R.  Co.  v. 
Jh-lm,  %  Bush  (A>.)68i. 

<»70.  \VlM»kMlaina}?es  to  benssesscrt 
once  lor  all. — The  rule  in  condenmation 
proceedings  is  that  all  damages,  present  or 
])r()S|)cctivc,  that  arc  the  natural  or  reason- 
able incident  of  the  improvement  to  be 
made,  or  work  to  be  constructed,  not  in- 
cluding such  as  may  arise  from  negligence 
or  unskilfulness,  or  from  the  wrongful  act 
of  thcjse  engaged  in  the  work,  must  be  as- 
sessed. Damages  arc  assessed  once  for  all, 
and  the  measure  should  be  the  entire  loss 
sustained  by  the  owner,  including  in  one 
assessment  all  injuries  resulting  from  the 
appropriation.  ChiciXi^o  &'  I.  Coal  R.  Co.  \, 
llutittr,  128  Ind.  213,  27  N.  E.  Rep.  477. 
Hutchinson  v.  McLaughlin,  15  Colo.  492,  25 
Pac.  Rep.  317.  Indiana,  li.  &-  IK  R.  Co.  v. 
allien,  113  Ind.  308,  15  N.  E.  Rep.  451,  12 
West.  Rep.  910.  Lindquest  v.  Union  Pac. 
R.  Co.,  33  Ecd.  Rep.  372.  Sherlock  v.  Louis- 
ville, N.  A.  &•>  C.  R.  Co.,  115  /nd.  22,  14 
H'esl.  Rep.  843,  17  N.  E.  Rep.  171. 

Where  compensation  has  once  been  made 
to  a  landowner,  it  includes  everything, 
whether  foreseen  or  not,  which  may  reason- 
ably and  probably  be  expected  to  ensue 
from  the  taking  of  the  land  and  using  it 
for  railroad  purposes  in  a  proper  manner. 
Chicago  &>  ir.  /.  R.  Co.  v.  Cogswell,  44  ///. 
App.  388.— RicviEW^iNG  St.  Louis,  J.  &  C. 
R.  Co.  V.  Mitchell,  47  111.  165  ;  Carpenter  v. 
Easton  &  A.  R.  Co.,  24  N.  J.  Eq.  249,  408. — 
Gilbert  v.  Savannah,  G.  &*  A'.  A.  R.  Co.,  69 
Ga.  396.  Cassidy  v.  Old  Colony  R.  Co.,  ^3 
yliii.  &*  Eng.  R.  Cas.  83,  24  Ant.  &»  Eng.  R, 
Cas.  271,  141  Mass.  174,  5  A'.  E.  Rep.  142. 

But  where  a  railroad  company  stipulates 
for  the  construction  of  its  road  in  a  particu- 
lar manner,  as  it  has  a  right  to  do,  and  the 
damages  are  assessed  u|ion  such  mode  of 
construction,  if  a  change  is  made  subse- 
quently to  another  mode  of  construction, 
as  by  elevating  the  track,  the  property 
owner  is  entitled  to  such  additional  dam- 
ages as  may  arise  from  the  change  in  the 
construction.  Chicago  <S>»  IV.  I.  R.  Co.  v. 
Cogswell,  44  ///.  App.  388. 

Where  the  condemnation  proceedings  are 
instituted  after  the  company  went  into  pos- 


session, unless  a  separate  suit  is  brought 
and  pending  for  past  damages,  it  is  neces- 
sary to  cover  them  aU  in  the  award.  Grand 
Rapids,  L.  fr*  V.  R.  Co.  v.  Cheschro,  39  Am. 
(Sn>  Eng.  R.  Cas.  159,  74  Mich.  466,  42  A'.  \V. 
Rep.  66. 

07 1.  Speculative,  remote,  audeou- 
jectiiral  damages. — In  condemning  land 
for  railroad  purposes  the  damages  should 
be  sullicient  to  cover  all  actual  damages 
sustained  by  reason  of  the  construction  of 
the  road,  the  land  taken,  for  all  physical  in- 
juries to  the  residue,  and  for  all  inconven- 
iences of  every  character  actually  produced  ; 
but  nothing  should  be  allowed  for  imagin- 
ary or  speculative  damages,  or  such  remote 
and  inappreciable  damages  as  may  be 
imagined,  but  may  never  occur.  Jones  v. 
Chicago  (S-  /.  R.  Co.,  68  ///.  380.— Fol- 
lowed IN  Chicago  &  I.  R.  Co.  v.  Hopkins, 
90  111.  316.  Quoted  in  Lake  Shore  &  M. 
S.  R.  Co.  V.  Chicago  &  W.  I.  R.  Co.,  100 
111.  21.— Chicago  &'P.  R.  Co.  v.  Hildebrand, 
47  Am.  &•  Eng.  R.  Cas.  145,  136  ///.  467,  27 
A^.  E.  Rep.  69.  Wichita  &-  W.  R.  Co.  v. 
KuJin,  33  Am.  df  Eng.  R.  Cas.  1 59,  38  Kan. 
675,  17  Pac.  Rep.  322.  Louisville  &*  N.  R. 
Co.  V.  Asher,  (Ay.)  15  5.   IV.  Rep.  517. 

The  jury  should  not  take  into  considera- 
tion anything  as  an  element  of  damages 
which  is  remote  or  imaginary  or  specula- 
tive, even  though  mentioned  or  testified  to 
by  witnesses;  but  the  only  elements  they 
should  consider  as  tending  to  reduce  the 
market  value  are  those  which  are  appreci- 
able and  substantial,  and  which  .vill  actually 
lessen  the  market  value  of  the  property. 
Kiernan  v.  Chicago,  S.  F.  (S-»  C.  R.  Co.,  123 
///.  188,  14  A^.  E.  Rep.  18,  1 1  West.  Rep.  632. 

While  it  is  true  that  only  real,  tangible, 
and  proximate  damages  are  recoverable,  yet 
it  is  all  such  damages  as  are  reasonably 
probable,  as  distinguished  from  possible, 
speculative,  or  remote  damages,  that  form 
tlie  proper  basis  of  recovery.  Chicago,  li. 
&^  N.  R.  Co.  V.  Powman,  122  ///.  595,  13  A^ 
E.  Rep.  814,  II   West.  Rep.  598. 

If  lots  abutting  upon  a  river  are  available 
for  dock  purposes,  for  which  there  is  no 
present  demand,  their  value  when  improved 
by  the  building  of  docks,  the  profits  that 
might  be  derived  therefrom,  or  the  value  of 
the  lots  at  some  future  time— as  when  busi- 
ness or  the  wants  of  the  community  may 
make  profitable  the  building  of  docks  or 
slips  on  the  lots — is  merely  conjectural  and 
remote,  forming  no  proper  element  in  esti- 
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mating  the  damages  to  be  paid.  Calumet 
River  R.  Co.  v.  Aloore,  33  Am.  &*  Eng.  R. 
Cas.  179.  124  ///.  329,  15  N.  E.  Rep.  764. 

The  jury  caiinoi  consider  as  an  element 
of  damages  the  increased  risk  to  the  orchard 
on  the  premises  by  reason  of  leaving  it 
more  free  of  access  to  persons  traveling 
along  the  railroad,  and  to  tramps  and  em- 
ployes of  the  railroad  company,  as  such 
damages  are  so  remote  and  speculative  as 
to  be  without  and  beyond  any  possibility  of 
ascertainment  known  to  the  law,  Kansas 
Cily  &^  E.  R.  Co.  v.  Krej^elo,  20  Am.  &*  Eng. 
R.  Cas.  241,  32  A'nn.  608,  5  Pac.  Rep.  13.— 
FoLLowKD  IN  Chicago,  K.  &  W.  R.  Co.  v. 
Palmer,  44  Kan.  110. 

In  assessing  damages  in  a  condemnation 
proceeding  for  the  portion  of  respondent's 
land  not  taken  by  the  railroad  company, 
damages  based  upon  the  fact  that  said  lands 
were  under  water  and  could  only  be  drained 
into  an  extension  of  a  certain  canal  which 
the  persons  in  charge  of  the  canal  thought 
of  making,  and  that  the  building  of  the 
railroad  would  prevent  the  drainage  of  a 
part  of  the  lands  into  this  extension,  are  too 
liypothetical  and  uncertait»  to  be  allowed. 
Munk^uits  v.  Chicago,  M.  &■•  Si.  P.  R.  Co., 
22  Am.  &»  Eng.  R.  Cas.  151,  64  Wis.  403, 
25  A'^.  W.  Rep.  438.— Quoting  Watson  v. 
Milwaukee  &  M.  R.  Co.,  57  Wis.  332  ;  Welch 
V.  Milwaukee  &  St.  P.  R.  Co.,  27  Wis.  108. 
REVIEWING  Washburn  v.  Milwaukee  &  L. 
W.  R.  Co.,  59  Wis.  379. 

The  fact  that  th  jury  also  viewed  the 
premises  cannot  of  itself  sustain  an  assess- 
ment in  such  case.  Munlcwitz  v.  Chicago,  M. 
G'  St.  P.  R.  Co.,  22  Am.  &^  Eng.  R.  Cas. 
151,  64  Wis.  403,  25  N.  W.  Rep.  438.— 
yuoTEU  IN  Sasse  v.  State,  68  Wis.  530. 

An  instruction  that  the  landowner  is  en- 
titled to  just  compensation  for  the  land 
taken,  and  for  all  "  reasonable  and  probable 
damage "  to  the  balance  of  his  land  not 
taken,  caused  by  taking  the  strip  condemned 
for  the  uses  and  purposes  of  the  proposed 
railroad,  is  not  obno.xious  to  the  objection 
that  It  opens  the  door  to  let  in  remote,  con- 
jectural, and  speculative  damages.  Chicago, 
B.  &»  N.  R.  Co.  v.  Jh)-vmau,  122  ///.  595,  13 
N.  E.  Rep.  814,  II  West.  Rep.  59S. 

The  court  instructed  the  jury  "that  in 
estimating  just  compensation  to  be  paid  to 
the  defendants  *  *  *  on  account  of  the  use 
of  tiie  land  described  m  the  petition  as 
therein  mentioned  and  described,  and  the 
damages,  if  any,  to  the  residue  of  the  farms, 


you  should  take  into  consideration  all  in- 
juries and  inconveniences  which  are  ap- 
preciable, and  which  you  believe,  from  the 
evidence,  are  reasonable,  probable,  and 
likely  to  result  from  the  use  of  the  land  as 
sought  in  this  case,  although  such  injuries 
or  inconveniences  may  be  largely  conjec- 
tural, and  not  susceptible  of  dctiniie  ascer- 
tainment. Such  damages  are  neither  im- 
aginary nor  speculative,  but  are  legitimate 
items  of  damages  to  be  considered ;  and  you, 
upon  the  consideration  of  all  such  damages 
as  shown  by  the  evidence,  should  determine 
what  amount  will  be  a  just  compensation  to 
the  owners  of  the  premises  in  question." 
Held,  that  the  use  of  the  words  "  largely 
conjectural"  rendered  the  instruction  mis- 
leading, ami  that  it  ought  not  to  have  been 
given.  Chicago  &*  P.  R.  Co.  v.  Hildebrand, 
47  Am.  &^  Eng.  R.  Cas.  145,  136  III.  467,  27 
N.  E.  Rep.  69. 

672.  Vindictive  daii'.ajjes— Treble 
damages. — On  an  inquest  in  condemnation 
proceedings  there  can  be  no  treble  and  no 
vindictive  damages.  Grand  Rapids,  L.  &* 
D.  R.  Co.  V.  Chesebro,  39  Am.  <S-»  Eng.  R, 
Cas.  159,  74  Mich.  ^66,  42  N.  W.  Rep. 
66. 

073.  Oft'sets  in  reduction  of  dam- 
ages.— Where  a  building  stands  on  grounds 
condemned,  and  its  value  is  assessed,  the 
title  thereto  vests  in  the  company,  and  the 
former  owner  has  no  right  to  tear  it  down 
and  appropriate  the  materials  to  his  own 
use ;  but  if  he  does  so,  the  court  of  law 
hearing  the  condemnation  proceedings  has 
no  power  to  set  off  the  value  of  such  mate- 
rials against  the  amount  which  the  com- 
pany was  adjudged  to  pay  the  landowner, 
on  the  ground  that  he  is  insolvent.  A 
court  of  equity  might  do  so.  Missouri  Pac. 
R.  Co.  V.  Wernwag,  35  Mo.  App  449. 

Under  the  Wis.  constituti(jn  and  laws 
the  "just  compensation"  which  the  com- 
pany is  required  to  pay  includes  "  the  value 
of  the  lands  actually  taken,  and  the  dam- 
ages sustained  by  the  owner  by  reason  of 
the  taking  thereof"  for  such  purpose;  and 
the  fact  that  the  value  of  the  owner's  other 
lands  adjoining  those  taken,  and  used  in 
connection  with  them,  would  be  dindiiislied 
by  the  proximity  of  the  road,  if  it  were 
built  close  to  but  not  upon  his  land,  cannot 
be  considered  for  the  purpose  of  lessening 
the  damages;  and  an  equally  liberal  rule  in 
favor  of  the  landowner  applies  in  case  of  a 
trespass  by  an   illegal  taking  for  the  same 
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purpose.    Blesch   v.   Chicago  &>  N.  IV.  R, 
Co.,  48  W/i.  lOb,  2  A'.  »'.  yw/.  113. 

I).  Elemeiiis  of  Uamages. 

074.  Cost  ol'britljjes.— An  agreement 
by  a  railroad  company  to  give  a  landowner 
a  free  subway  under  its  bridge  as  part  con- 
sideration for  a  right  of  way  over  her  land 
siiould  be  read  in  connection  with  her  deed 
to  the  company.  Such  agreement  secures 
a  valuable  right,  the  loss  of  which  by  the 
erection  of  a  dam  for  a  reservoir  by  the 
company  constitutes  a  part  of  the  damages 
to  be  allowed  in  a  proceeding  by  it  to  con- 
demn other  lands  belonging  to  her  for  such 
rc-servoir.  Cnkago,  S.  F.  &^  C.  R.  Co.  v. 
MilUr,  106  Mo.  458,  17  i".  W.  Rep.  499. 

In  a  proceeding  upon  appeal  to  recover 
dam.iges  for  the  right  of  way  appropriated 
to  ilie  use  of  a  railroad  company,  the  owner 
of  the  land  filed  a  petition  setting  forth  his 
claim,  but  made  therein  no  reference  to  the 
construction  of  any  crossings  or  bridges, 
and  no  sulhcient  evidence  was  offered  show- 
ing any  necessity  for  the  landowner  to  build 
a  bridge  for  a  farm  crossing.  Held,  that  a 
finding  of  $85  for  a  bridge,  as  an  element  of 
damage,  was  not  sustainable.  Atchison  <S^ 
D.  R.  Co.  V.  L)0»,  5  A»/.  &'  Kng.  R.  Cas. 
295,24A'(t«.  745.— Followed  in  Ellsworth, 
M.,  N.  &  S.  E.  R.  Co.  V.  Maxwell,  39  Kan. 
651,  18  Pac.  Rep.  819. 

PlaintitI,  who  was  interested  in  a  crossing, 
objected  to  a  bridge  which  the  company 
was  about  to  erect,  and  requested  a  grade 
crossing.  Subsequently,  when  the  grade 
crossing  was  about  half  completed,  he  de- 
manded a  bridge,  which  the  company  re- 
fused to  build.  Held,  that  he  could  not 
recover  the  additional  damage  which  re- 
■juited  from  having  a  grade  crossing  instead 
f  i  bridge.  Kansas  City,  St.  L.  S^  C.  R. 
■         ,  Farrell,  76  Mo.  183. 

■^  lifre  the  charter  of  a  company  ex- 
r  y  makes  it  its  duty  to  construct 
bin  .,  s  over  the  track  for  the  passage  from 
one  part  of  a  farm  to  the  other,  the  jury 
cannot  allow  anything  for  the  cost  of  bridges 
in  assessing  damages  for  the  right  of  way. 
Philadelphia,  \V.  &^  B.  R.  Co.  v.  Trimble,  4 
IVhart.  (Pa.)  47. 

075.  Cost  of  cattle-guards.— Fruit 
trees  on  land  taken  for  right  of  way,  and 
ditching  made  necessary  by  embankments 
thrown  up  in  constructing  the  road,  are 
proper  to  be  considered  in  assessing  dam- 
ages ;  but  the  cost  of  cattle-guards  is  not. 


.SV.  Louis,  V.  &"  T.  H.  R.  Co.  v.  Mollet,  59 
///.  235,  II  Aw.  Ry.  Rep.  193. 

070.  Cost  ol  I'ariii  or  private  cross- 
ings.*— The  necessities  and  conveniences 
of  locations  for  farm  crossings  should  be 
taken  into  consideration,  and  after  the  con- 
demnation they  will  be  presumed  to  have 
been  considered,  and  tliat  damages  were 
estimated  upon  the  hypothesis  that  a  farm 
crossing  would  not  be  constructed  and 
maintained  at  any  particular  point  where  it 
would  directly  and  seriously  affect  the  safe 
and  efficient  operation  of  the  road.  Chal- 
craft  V.  Louisville,  E.  &»  St.  L.  R.  Co.,  113 
///.  86.  Bell  V.  Chicago,  B.  &^  Q.  R.  Co.,  74 
Jowa  343,  37  A'.  W.  Rep.  768. 

Where  a  company  has  fenced  its  track 
through  land  it  is  seeking  to  condemn  for 
a  right  of  way,  it  is  not  erroneous  to  in- 
struct the  jury  not  to  consider  the  failure  to 
maintain  the  fences  as  an  element  of  dam- 
age. But  farm  crossings  being  easements 
over  the  right  of  way,  and  not  constituting 
any  part  of  the  fence,  like  gates  or  bars, 
ought  not  to  be  included  in  such  an  instruc- 
tion as  the  statute  has  not  given  the  land- 
owner any  remetly  to  compel  their  erection 
and  maintenance.  Jones  v.  Chicago  &•  I.  R. 
Co.,  68  ///.  380.  Atchison  &*  N.  R.  Co.  v. 
Cough,  10  Am.  &^  Lng.  R.  Cas.  151,  29  R^an. 
94. — Ai'PROVKD  IN  Atchison  &  N,  R.  Co.i/. 
Boerner,  34  Neb.  240. 

The  question  whether  a  company  will 
furnish  proper  and  suitable  crossings,  cattle- 
guards,  trestle  work,  etc.,  in  the  future  can- 
not be  considered  in  determining  the  dam- 
ages in  a  condemnation  proceeding.  If  the 
company  fails  in  this  respect  the  landowner 
has  his  remedy  by  an  action.  Pingery  v. 
Cherokee  &=  J).  R.  Co.,  78  Io7va  438,  43  N. 
IV.  Rep.  285. 

It  was  not  error  to  allow  a  jury  to  consid- 
er the  probable  expense  of  constructing  and 
maintaining  farm  crossings,  tho'igh  there 
was  no  evidence  of  their  necessiiy,  where 
the  jury,  by  consent  of  the  parties  and  per- 
mission of  the  court,  viewed  the  land. 
Kansas  City  &*  S.  11'.  R.  Co.  v.  Baird,  41 
A'an.  69,  21  /'ac.  Rep.  227. — Follow KU  IN 
Kansas  City  &  S.  W.  R.  Co.  v.  Headrick,  41 
Kan.  71. 

Under  the  Minn.  Act  of  1887,  ch.  174,  §  2, 
making  it  the  duty  of  railroad  companies  to 
maintain  crossings  after  the  same  are  con- 

*  Farm  crossings  as  an  element  of  damages 
see  45  Am.  &  Eno.  R.  Cas.  136,  absir. 
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structed  by  the  landowner,  in  all  cases  where 
the  road  severs  a  farm,  it  is  error  to  instruct 
the  jury  that,  no  crossings  having  been  re- 
served to  a  landowner,  he  is  not,  as  a  matter 
of  law,  entitled  to  any,  and  that  his  dam- 
ages must  be  assessed  without  reference  to 
such  crossings.  Schmidt  v.  Minneapolis, 
L.&^  M.  A\  Co.,  38  A/inn.  491.  38  A',  IF. 
A'f/>.  487. 

It  is  not  a  legitimate  element  of  damages 
in  a  condemnation  proceeding  that  the  rail- 
road company  may  at  some  time  remove  or 
abolish  a  farm  crossing  already  established; 
and  an  instruction  permitting  the  consider- 
ation of  such  an  element  is  error.  St. 
Louis.  K.  C.  <S^  C.  A'.  Co.  v.  Nori/i,  31  Mo. 
App.  345- 

The  jury  may  allow  the  actual  damages 
incident  to  taking  the  road,  arising  from 
inconvenience  in  crossing  the  railroad  and 
interfering  with  crossings  already  estab- 
lished which  the  plaintiff  has  sustained,  as 
also  from  the  failure  or  neglect  of  the  com- 
pany to  construct  the  crossings  as  required 
by  law,  but  not  for  making  the  crossings 
themselves ;  they  were  to  be  made  by  the 
company.  East  Pa.  R.  Co.  v.  H tester,  40 
Pa.  St.  53. 

077.  Cost  of  filliii$r  in  flats  crossed 
by  trestle— The  owner  of  flats  crossed  by 
a  railroad  bridge  having  raised  the  flats 
around  and  under  the  bridge,  within  the 
location  of  the  road,  but  without  the  con- 
sent of  the  proprietors  thereof,  is  entitled  to 
recover  by  way  of  damages  against  such 
proprietors  for  so  mucli  of  the  expense  of 
such  raising  and  filling  up  as  is  necessary  to 
enable  him  to  enjoy  his  other  lands,  pro- 
vided such  necessity  was  caused  by  the 
location  and  construction  of  the  railroad. 
Commonwealth  v.  Boston  &*  M.  R.  Co.,  3 
Cush.  (A/ ass.)  25. 

Where  the  owner  of  flats  crossed  by  and 
taken  for  a  railroad  had  previously  caused 
the  same  to  be  surrounded  by  a  sea  wall 
and  filled  up — hrld,  that  the  expense  of  such 
filling  up  was  proper  evidence  to  be  con- 
sidered by  the  jury  in  estimating  the  dam- 
ages sustained  by  the  owner  for  the  land  so 
taken.  Commonwealth  v.  Boston  &•  M.  R. 
Co.,  3  Cush.  {Mass.)  25. 

<>78.  Cost  of  removal  of  biiilcliiiKS. 
— Where  a  lot  is  condemned  on  which 
there  are  buildings,  if  it  appears  that  the 
buildings  can  be  removed  to  another  lot 
and  be  as  valuable  as  before,  the  measure 
of  damages  as  to  the  buildings  is  the  ex- 


pense of  the  removal  and  the  value  of  the 
time  occupied  therein.  Hannibal  Briiige 
Co.  V.  Schaidhicher,  57  Mo.  582. 

Where  two  lots  constitute  but  one  prop- 
erty, and  it  is  sought  to  appropriate  the 
whole  of  one  of  the  lots  to  right  of  way 
purposes,  the  company  cannot  have  the 
damages  assessed  on  the  theory  that,  it  will 
use  only  a  part  of  it;  and  where  a  building 
erected  on  the  other  lot  extends  a  few  feet 
over  the  lot  appropriated,  it  is  proper,  in 
assessing  the  damages,  to  consider  the  cost 
to  the  owner  of  removing  such  portion  of 
the  building, and  putting  the  building,  after 
such  removal,  in  proper  condition  for  use 
and  occupancy.  Cummins  v.  Des  Moines 
(S-  St.  L.  R.  Co.,  17  Am.  &^  Eng.  R.  Cas.  86, 
63  Iowa  297,  19  JV.  IV.  Rep.  268. 

Upon  a  lot  owned  by  plaintiffs  and  ap- 
propriated by  defendant  there  was  a  build- 
ing which  had  been  removed  therefrom  by 
plaintifTs  before  the  examination  and  award 
of  commissioners,  upon  defendant's  agree- 
ment that  if  plaintiffs  would  remove  the 
same  the  company  would  pay  for  removing 
and  making  it  as  good  as  before.  Held, 
that  it  was  error  to  include  in  the  award  for 
the  appropriation  of  such  lot  the  expense 
of  removing  the  building  and  making  the 
same  good ;  and  that,  on  account  of  such 
error,  the  judgment  recovered  by  plaintiffs 
on  accoimt  of  the  appropriation  of  such  lot 
must  be  reversed.  Shertuood  v.  St.  Paul  &* 
C.  R.  Co.,  21   Minn.  122,  11   Am.  Ry.  Rep. 

364. 
070.  Co.st  of  retaining  wall.— Where 

the  charter  of  a  company  requires  it  to  [)ay 
the  value  of  land  taken  and  also  the  dam- 
age or  injury  which  the  owner  may  sustain 
by  reason  of  the  taking,  it  cannot  avoid 
paying  the  cost  of  a  retaining  wall  neces- 
sary for  the  protection  of  the  property  not 
taken,  by  offering  to  make  the  wall  itself. 
Thompson  v.  Milwaukee  &»  St.  P.  R.  Co.,  27 
IVis.  93,  2  Am.  Ry.  Rep.  9. — Followed  in 
Price  V.  Milwaukee  &  St.  P.  R.  Co.,  27 
Wis.  98. 

Where  the  construction  of  a  road  over  a 
lot  makes  a  retaining  wall  necessary  for  the 
protection  of  the  part  not  taken,  the  cost 
of  making  the  wall  should  be  allowed  as 
part  of  the  damages  ;  and  this  is  so  though 
the  company  offers  to  show  that  the  wall  is 
also  necessary  for  the  protection  of  its 
track,  and  that  its  engineer  had  been  di- 
rected to  build  the  same,  and  had  ;drcady 
procured  the  materials  and  is  about  ready 
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to  commence  the  work,  and  further  offers 
to  file  a  stipulation  that  it  would  build  the 
wall  or  reserve  tlie  right  to  the  landowner 
to  recover  the  expense  of  building  the  wall 
in  a  separate  proceeding.  Price  v.  Mil- 
waukec  ^S^»  St.  J',  K.  Co.,  27  IVi.i.  98,  2  Am. 
Ry.  Rep.  14. 

In  such  case  the  landowner  offered  to  re- 
mit the  expense  of  building  the  wall,  pro- 
vided the  company  would  build  it  within  a 
certain  time  fixed,  which  was  nearly  seven 
months  from  the  time  of  judgment.  Held, 
thai  this  was  more  than  the  company  had  a 
legal  right  to  demand.  Price  v.  Milwaukee 
&>  St.  P.  R.  Co.,  27  ins.  98,  2  Am.  Ry.  Rep. 
14. — Following  Thompson  v.  Milwaukee 
&  St.  P.  R.  Co.,  27  Wis.  93. 

080.  Cost  ol'  .siirreiider  of  posses- 
isiou,  removal  ol'  personalty,  etc. — 
As  the  title  to  all  property  is  held  subject 
to  the  implied  condition  that  it  must  be 
surrendered  whenever  the  public  interest 
requires  it,  the  inconvenience  and  expense 
incident  to  the  surrender  of  the  possession 
are  not  elements  to  be  considered  in  deter- 
mining the  damages  to  which  the  owner  is 
entitled  for  land  taken  for  public  use. 
Runlet  V.  Concord  R.  Corp.,  62  A'.  H.  561. 

The  damages  allowed  a  landowner  relate 
only  to  the  realty,  and  no  damages  can  be 
allowed  for  an  injury  to,  or  the  cost  of  re- 
moving, personal  property  from  the  land 
condemned.  A'cw  Y'ori  C.  &>  H.  R.  R.  Co, 
V.  Pierce,  35  Hun  (N.  F.)  306. — DISTIN- 
GUISHED IN  Re  Buffalo,  i  N.  Y.  S.  R.  742. 

The  landowner  should  not  be  allowed 
damages  for  the  cost  of  removing  his  per- 
sonal property  from  the  premises.  Central 
Pac.  R.  Co.  v.  Pearson,  35  Ca!.  247. 

Where  the  whole  of  a  lot  on  which  the 
owner  does  business  is  condemned,  the  cost 
and  inconvenience  of  removal  are  elements 
of  damage.  Chicago,  M.  &*  St.  P.  R.  Co.  v. 
Hock,  n8  ///.  5S7,  9  N.  E.  Rep.  205. 

Evidence  that  there  were  several  hundred 
tons  of  ice  in  a  building  on  the  strip  con- 
demned, worth  $2  a  ton,  when  the  land  was 
condemned  is  improper,  it  being  personal 
property,  and  it  appearing  that  it  was  not 
condemned  with  the  property  and  could 
have  been  removed.  Missouri  Pac.  R.  Co. 
V.  Porter,  112  Mo.  361,  20  S.   IV.  Rep.  568. 

081.  Cost  or  value  of  lniil(llii{?s  on 
the  rifflit  of  way.— If  a  building  stands 
in  the  way,  which  it  is  necessary  to  destroy, 
its  value  must  be  paid  by  the  corporation, 
and  the  jury  in  estimating   its  value  will 


take  iiito  consideration,  not  the  value  of 
the  materials  composing  the  building,  but 
the  value  of  the  building  as  such.  Should 
any  of  tlie  dSris  remaining  on  its  removal 
or  destruction  be  appropriated  by  the 
owner  of  the  land,  to  the  extent  of  its  value 
will  the  claim  of  the  owner  be  lessened. 
Lafayette,  B.  (S^'  M.  R.  R.  Co.  v.  VVinslow, 
66///.  219. 

The  question  of  the  cost  of  the  erection 
of  such  buildings  as  were  upon  the  prem- 
ises is  not  an  element  of  damages,  unless  it 
is  shown  they  would  actually  increase  the 
value  of  the  premises  to  the  extent  of  their 
cost.  Such  improvements  may  or  may  not 
enhance  the  value  of  the  land  to  the 
amount  of  their  cost.  The  true  question 
is,  not  what  the  property  costs,  but  for  liow 
much  would  it  sell.  Jacksonville  &*  S.  E. 
R.  Co.  V.  Walsh,  14  Am.  6-  Eng.  R.  Cas. 
245,  106  ///.  253. 

It  is  improper,  in  estimating  damages  to  a 
building  where  part  of  it  only  is  on  the 
right  of  way  sought  to  be  condemned,  to 
make  allowance  for  another  part  previously 
condemned  by  another  company,  or  for 
damages  done  the  remainder  of  the  build- 
ing by  the  first  taking.  Missouri  Pac.  R. 
Co.  V.  Porter,  112  Mo,  361,  20  S.  W.  Rep. 
568. 

Where  real  estate  is  necessary  for  the  lo- 
cation, construction,  and  convenient  use  of 
a  railway,  and  there  is  a  building  on  such 
real  estate,  and  the  commissioners,  in  mak- 
ing the  award  of  damages,  find  the  value  of 
the  real  estate  without  the  building,  and  an 
additional  sum  with  the  building,  and  give 
the  owner  an  option  to  take  the  value  of  the 
real  estate  and  the  building,  or  the  value  of 
the  real  estate  with  the  right  to  remove  the 
building,  the  owner  cannot,  after  receiving 
compensation  in  full  for  the  land  and  the 
building,  sue  the  company  for  the  value  ui 
the  building,  upon  the  ground  that  it  had 
misappropriated  it  by  selling  it  to  other 
parties  who  had  removed  it  from  the  right 
of  way.  Forney  v.  Fremont,  E.  &'  M.  V. 
R.  Co.,  33  Am.  &•  Eng.  R.  Cas.  162,  23  Neb. 
465,  36  N.  IV.  Rep.  806. 

082.  Cuts  and  fills.— Commissioners 
should  take  into  consideration  the  fact  that 
the  proper  construction  of  the  road  would 
require  a  cut  through  the  premises.  Cum- 
mins V.  Des  Moines  &•  St.  L.  R.  Co.,  17  Am. 
(S-»  Eng.  R,  Cas.  86,  63  Iowa  397,  19  N.  VV, 
Rep.  268. 

Injury  to  the  landowner  arising  from  pil- 
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iiig  up  dirt  along  the  road  is  an  element  of 
danuiges  that  may  be  considered.  Chicago, 
1\  &^  St.  L.  R.  d.  V.  Brinhnan,  47  ///. 
App.  2S7. 

Cuts  and  fills  made  in  tlie  construction  of 
a  railioad  through  land  and  the  inconven- 
ience thereby  occasioned  in  reaching  sev- 
ered portions  of  the  owner's  land  should 
be  considered  in  assessing  damages.  Kan- 
sas City,  C.  &"  S.  A'.  Co.  v.  Story,  36  Am.  &» 
Eitg.  R.  Cas.  584,  96  Mo.  611.  10  S.  IV.  Rtp. 
203. 

It  is  proper  to  consider  the  manner  in 
which  the  road  cuts  the  land,  the  excava- 
tions and  embankments,  and  the  exposure 
of  tlie  property  to  particular  injuries  from 
the  proximity  of  the  road  which  may  re- 
SLdt  from  its  proper  construction  and  opera- 
tion. Fremont,  E.  Ss^  M.  V.  R.  Co.  v. 
Meeker,  44  Am.  &*  Eng.  R.  Cas.  1 1 5,  28  Neb. 
94, 44vV.  IV. Rep.  79. — F()LIA)WING  Missouri 
Fac.  R.  Co.  V.  Hayes,  15  Neb.  224. 

<>8:t.  I>siiuai;cs  ir<»iu  improper  coii- 
striictioii  of  road.* — In  condemnation 
of  riglit  of  way  for  a  railroad,  only  such 
damages  are  to  be  allowed  as  arise  from  the 
jiroper  construction  of  the  road.  For  neg- 
ligent or  improper  construction  additional 
damages  may  be  recovered  by  action. 
M/7/er  v,  Keokuk  &^  D.  M.  R.  Co.,  14  Ant.  &^ 
J'.iig.  R.  Cas.  293,  63  hnva  680, 16  N.  IV. Rep. 
567.  Dotid  V.  Mason  City  £-»  Ft.  D.  R.  Co.,  36 
Am.  &>  Eng.  R.  Cas.  633,  76  loiva  438,  41  N. 
ir.  Rep.  65.  Dearborn  v.  Bo^'on,  C.  &^  M. 
R.  Co.,  24  A'.  //.  179. — Appmku  in  Clark  v. 
Boston,  C.  cS:  M.  R.  Co.,  24  N.  H.  114. 
Foi.i.owKD  IN  Concord  R.  Co.  z/.  Greely,  23 
N.  H.  237.  Quoted  in  Blake  v.  Rich,  34 
N.  H.  282;  Joiinson  v.  Atlantic  &  St.  L.  R. 
Co.,  35  N.  H.  569. — Neilson  v.  Chicago,  M. 
&•  N.  IV.  R.  Co.,  14  Am.  &•  Eiig.R.  Cas. 
239,  58  Wis.  516,  17  N.  IV.  Rep.  310.— 
Quoting  Lyon  f.  Green  Bay  &  M.  R.  Co., 
42  Wis.  538.— Distinguished  in  Wash- 
burn V.  Milwaukee  &  L.  W.  R.  Co.,  20  Am. 
&  Eng.  R.  Cas.  225,  59  Wis.  364. 

All  damages,  present  and  prospective, 
that  are  the  natural,  necessary,  or  reasonable 
incident  of  the  improvement,  must  be  as- 
sessed, not  including  such  as  may  arise 
from  negligent  or  unskilful  construction  or 
use  thereof.     Denver   Citv  I.  &•  W.  Co.  v. 


*  Company  only  liable  for  damages  resulting 
from  a  proper  construction  and  operation  of 
road,  see  47  Am.  &  Eng.  R.  Cas.  153,  ahstr.  See 
also  iintf,  4-08. 


4  D.  R.  D.— 44. 


Middaugh,  12  Colo.  434,  21  Pac.  Rep.  565. — 
Reviewing  Baltimore  tS:  P.  R.  Co.  v. 
Magruder,  34  Md.  79 ;  Pittsburg,  Ft.  W.  & 
C.  R.  Co.  V.  Gilleland,  56  Pii.  St.  445  ;  South- 
side  R.  Co.  V.  Daniel,  20  Gratt.  (Va.)  344. 

The  damages  sustained  by  a  landowner 
are  to  be  all  such  as  may  fairly  result  by 
the  building  of  the  road  in  a  suitabli'  and 
proper  manner,  both  as  to  the  land  actually 
taken  and  as  to  the  injuries  to  his  other 
lands  and  property  and  the  inconveniences 
to  whicii  he  will  be  subjected  thereby. 
Dearborn  v.  Boston,  C.  &=  M.  R.  Co.,  24  A'. 
//.  179. 

Where  the  assessment  of  damages  \)rc- 
cedes  the  building  of  a  road,  the  presump- 
tion is  that  it  will  be  built  with  skill  and 
proper  precautions.  But  if  the  road  has 
been  completed  through  the  land  at  the 
date  of  the  trial,  the  jury  may  consider  the 
state  of  facts  then  existing,  and  from  tiie 
light  of  the  actual  construction  determine 
what  the  damage  has  been,  embracing  all 
past,  present,  and  future  damage  which  the 
location  of  the  road  may  reasonably  pro- 
duce. Springfield  &>  M.  R.  Co.  v.  Rliea,  44 
Ark.  258.— Limited  in  Springfield  &  M.  R. 
Co.  7'.  Henry,  44  Ark.  360. 

The  owner  is  entitled  to  have  as  one  item 
of  damage,  in  all  cases,  the  fair  market 
value  of  the  part  actually  taken  ;  and  where 
a  portion  of  the  tract  remains,  if  it  can  be 
said  with  reasonable  certainty  that  the  road, 
properly  constructed  and  carefully  operated, 
will  injure  it,  he  is  also  entitled  to  recover 
for  that;  but  injuries  merely  speculative 
and  contingent  upon  the  improper  con- 
struction or  negligent  operation  of  the  road, 
such  as  possible  flooding  and  fires,  are  too 
remote  and  uncertain  to  be  considered. 
Fremont,  E.  &^  Rl.  V.  R.  Co.  v.  IVhalen,  5 
Am.  &^  Eng.  R.  Cas.  364,  11  Neb.  585,  10  N. 

IV.  Rep.  491.— Distinguished  in  Chicago, 
S.  F.  &  C.  R.  Co.  7'.  McGrew,  104  Mo.  282. 
Followed  in  Fremont,  E.  &  ]\L  V.  R.  Co. 

V.  Lamb,  5  Am.  it  Eng.  R.  Cas.  367, 11  Neb. 
592 ;  Fremont,  E.  &  M.  V.  R.  Co.  v.  Ward, 
1 1  Neb.  597. 

An  .'iward  of  damages  embraces  only 
those  damages  which  may  reasonably  be 
anticipated  upon  the  assimiption  that  the 
road  will  be  built  and  operated  with  due 
care  and  skill,  and  with  no  unnecessary  in- 
jury to  property  outside  of  the  right  of  way. 
Burlington  &>  M.  R.  Co.  v.  ScJilunta,  14  Am. 
&>  Eng.  R.  Cas.  1S2.  14  Neb.  421,  xb  N.  W. 
Rep.  439. 
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<(84.  Deprivation  of  riitlit  of  coii- 
iicftioii   witli    aiiotlu'i*    railroad.— If 

the  construction  of  a  niilrotid  deprives  tlie 
landowner  of  tlie  right  to  connect  by 
switches  witli  anotlicr  railroafi,  and  this 
deprivation  is  an  injury  to  a  portion  of 
his  hind,  sueii  injury  may  be  considered  by 
tlie  jury  in  estimating  the  damages  to  be 
assessed  in  tiie  condemnation  proceedings, 
noiwitiistaiiding  a  city  ordinance  authorizes 
tlie  condemning  company  to  connect  its 
tracks  by  switches  with  any  warehouse, 
manufacturing  establishment,  etc.  S/.  Louis, 
K.  &^  X,  W.  A'.  Co.  V.  Clark,  57  Am.  ij^  Eiig. 
R.  Ciis.  542,  121  Mo.  169,  25  i*.  W.  Rep.  192. 

In  such  case  the  condemning  company 
cannot  iiave  a  mitigation  of  damages  by 
showing  that  it  has  been  its  custom  to 
make  no  charge  for  hauling  over  switches 
onto  its  road,  because  it  is  not  bound  to 
continue  such  custom,  but  may  at  any  time 
abandon  it  and  make  charges  for  such 
switching  privileges.  .S7.  Lout's,  A'.  &>  N. 
JV.  R.  Co.  V.  C/iir/;.  57  Am.  &^  Eug.  R.  Cas. 
542,  121  Mo.  169,  25  S.   jr.  Rep.  192. 

085.  Flooding  lands.— Where  a  rail- 
road is  so  constructed  as  to  cause  land  to 
be  inundated  with  surface  water,  and  ren- 
dered untillable,  the  owner  may  recover  for 
the  injury  in  condemnation  proceedings. 
BentonvilU  R.  Co.  v.  Baker,  45  Ark.  252. 

If  the  effect  of  a  trestle  work  and  em- 
bankment constructed  by  a  railway  com- 
pany upon  a  tract  of  land  crossed  by  such 
company  is  to  flood  a  portion  of  the  land, 
such  flooding  will  constitute  a  proper  ele- 
ment of  damage  to  be  considered  by  the 
jury  in  assessing  the  damages  to  contiguous 
land  not  taken  for  right  of  way.  Chicago, 
P.  &>  St.  /,.  A'.  Co.  v.  Eatou,  136  ///.  9,  26  N. 
E.  Rep.  575.  Walker  v.  Old  Colony  &■>  A'. 
R.  Co.,  103  Mass.  10.— Qi;oTED  in  Hanna- 
her  V.  St.  Paul,  M.  &  M.  R.  Co.,  5  Dak.  i,  37 
N.  W.  Re[).  717.  Rkvikwhi)  in  Raleigh  & 
A.  A.  L.  R.  Co.  7'.  Wicker,  74  N.  Car.  220. 

Permanent  injury  to  adjoining  lands 
caused  by  the  obstruction  of  the  natural 
flow  of  surface  water,  and  causing  it  to  back 
over  the  lands,  may  be  considered,  though 
the  injury  result  from  a  faulty  construction 
or  imperfect  drainage.  Springfield  &*  M. 
R.  Co.  V.  Rhea,  44  Ark.  258. 

Where  the  appropriation  of  part  of  one's 
land  and  its  use  as  a  railroad  resulted  in 
flooding  the  remainder  of  his  land,  the  dam- 
age so  occasioned  should  be  included  in 
the  assessment  of  damages;  but  no  account 


should  be  taken  of  injuries  thereafter  lo  re- 
sult from  an  improper  construction  or  main- 
tenance of  the  roadbed,  for  the  condenitia- 
ti(jn  does  not  authorizi.  either.  Aerc^'assv. 
Si.  Louis,  .1.  (S^  y.  A',  Co.,  54  Ark.  140,  15 
.S'.  II '.  Rep.  1 88. 

Where  a  railway  company  has  built  an 
embankment,  which  serves  as  a  part  of  a 
levee  to  prevent  the  overflow  of  hmds,  not, 
however,  under  any  contract  with  the 
owners  thereof,  and  the  company  afterwards 
changes  the  pl;\n  of  its  road  by  placing  a 
trestle  bridge  in  the  place  of  its  embank- 
ment washed  out,  the  landowner  will  have 
no  claim  for  damages  to  his  land  for  the 
failure  of  the  company  to  maintain  and 
keep  up  such  embankment,  ll'ab'jsh,  St. 
L.  &>  P.  R.  Co.  v.  Mi-Dougall,  36  Am.  &^ 
Eng.  R.  Cas.  597,  126///.  11 1,  18  A'.  E.Rep. 
291,  I  L.  R.  A.  207. 

Where  land  bearing  growing  crops  is 
overflowed  by  another's  wrong,  the  meas- 
ure of  damages  is  the  difference  between 
the  value  of  the  premises  immediately  he- 
fore  the  overflow  and  immediately  there- 
after, the  growing  crops  being  regarded  as 
a  jiart  of  the  realty;  and  not  how  nuicli 
corn  the  overflowed  land  would  have  jiro- 
duced,  or  how  much  it  would  have  been 
worth  per  acre.  Drake  v.  Chicago,  R.  /.  tS-^ 
P.  R.  Co.,  17  Am,  6»  Eng.  R.  Cas.  45,  63 
Io7va  302,  10  Am.  Rep.  746,  19  N.  W.  Rep. 
215. 

If  by  an  improper  construction  of  a  rail- 
road already  built  the  roadbed  acts  as  a 
dam  and  improperly  ponds  water  and  causes 
it  to  overflow  the  defendants'  lands,  tiieir 
remedy  is  by  a  proceeding  to  prevent  or  re- 
move the  obstruction,  and  it  is  not  a  ground 
for  additional  damages  in  these  proceedings. 
The  damages  to  be  assessed  are  sucfi  as 
will  result  from  a  proper  construction  of 
the  road.  Oregon  &>  C.  R.  Co.  v.  Barlo^o,  3 
Or  eg.  311,  6  Am.  Ry.  Rep.  184. 

If  a  proper  construction  of  the  road  will 
pond  water  upon  the  defendant's  adjacent 
land,  the  overflow  is  a  proper  subject  to  he 
consitlered  in  estimating  damages.  Oregon 
&>  C.  R.  Co.  v.  Barlo7v,  3  Oreg.  311,  6  Am. 
Ry.Rep.  184. 

Although  a  railroad  company  has  con- 
demned a  right  of  way  over  a  farm,  and  the 
proceedings  are  supposed  to  cover  both 
damages  for  the  land  taken  and  for  injuries 
to  the  residue  thereof,  yet  such  damages  to 
the  land  not  taken  are  limited  to  those  that 
would  naturally  result  from  the  proper  con- 
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stniction  and  operation  of  the  road  ;  and 
such  condemnation  proceedings  will  not 
prevent  the  landowner  from  recovering 
dam.ij;es  for  flooding  a  part  of  his  land, 
caused  t)y  the  negligent  manner  in  which 
the  road  was  ccjiistructed.  'J'lXus  C.  A'.  Co. 
V.  Clifton.  2  Tex.  App.  {.Civ.  Ca.-i.)  433. 

<(8((.  Fri^'litciiiiig'  of  teams  uihI 
.stock  by  passing:  trains.  The  ingliten- 
ing  of  leunis  eniplovcd  in  the  use  of  farming 
lands  is  not  too  remote  to  he  taken  into  ac- 
count in  ascertaining  the  extent  of  the  in- 
jury arising  In^m  the  construction  of  the 
railroad  through  the  farm.  I'ayctm'ilh-  &0 
L.  A".  A".  Co.  V.  Combs,  39  Am.  &^  J'-'ii^-  A'. 
Cas.  140,  51  ylr/c.  324,  II  S.  IV.  AV/.  418. — 
Rkvikwini;  Little  Rock.  M.  R.  &  T.  R.  Co. 
V.  Allen,  41  Ark.  431. 

The  liahility  of  teams  being  frightened,  or 
that  additional  care  by  the  landowner  may 
be  necessary  in  the  future  as  to  such  teams 
by  reason  of  the  proximity  of  the  railroad, 
does  not  of  itself  constitute  any  basis  for 
special  compensation.  Such  damages  are 
speculative,  and  not  tlie  proper  subject  of 
inquiry  and  damage.  Atcliison  &->  I),  A*.  Co. 
V.  Lyon,  5  Ant.  <S^  En^.  A'.  Cas.  295,  24  Kan. 
745.— Explained  in  Chicago,  K.  &  W. 
R.  Co.  V.  Palmer,  44  Kan.  110.  Fol- 
lowed IN  Florence,  E.  D.  &  W.  V.  R.  Co. 
V.  Pcmber,  45  Kan.  62^.— Florence,  E,  I).  &<= 
IV.  V.  A'.  Co.  V.  Pcmber,  45  Kan.  625,  26 
Pac.  Rep.  I.  St.  Louis,  K.  &-  S.  IV.  A\ 
Co.  V.  Hammers,  51  A'an.  127,  32  Pac.  Pep. 
922. — Following  Atchison  &  D.  R.  Co.  v. 
Lyon,  24  Kan.  745. 

The  provision  of  Mass.  Gen.  St.  ch,  63,  § 
21,  providing  that  a  landowner  is  entitled  to 
*'  all  damages  occasioned  by  laying  out, 
making,  and  maintaining"  a  railroad,  in- 
cludes the  value  of  the  land  taken,  and  all 
injury  to  the  remaining  land,  as  by  cutting 
off  access  to  or  egress  from  different  parts 
of  it,  but  does  not  include  such  injuries  as 
consist  only  in  annoyances,  such  as  frighten- 
ing horses  and  such  like  causes,  though  they 
have  the  effect  of  rendering  the  land  less 
desirable  for  some  purposes  and  less  salable. 
Presbrey  v.  Old  Colony  &^  A^.  A'.  Co.,  103 
Mass.  I.— Approved  in  Re  New  York,  L. 
&  W.  R.  Co.,  27  Hun  (N.  Y.)  151.  Re- 
viewed IN  Raleigh  &  A.  A.  L.  R.  Co.  v. 
Wicker,  74  N.  Car.  220. 

087.  Iiiipairnieiit  of  dmiiiai^c— 
In  estimating  the  compensation,  the  lo- 
cation of  the  roadbed  near  buildings  or  so 
as  to  divide  a  cleared  field,  or  the  fact  that 


it  disturbs  or  destroys  the  system  of  drain- 
age, and  like  circumstances,  should  betaken 
into  account.  I'icl^sbiirg,  S.  ir"  /'.  A".  Co.V. 
Dillard,  35  La.  ylnn.  1045. 

Since  the  damages  in  such  cases  are  con- 
tinuous and  will  last  while  the  railrcjad  re- 
mains, all  the  damages,  present  and  pro- 
spective, which  the  landowner  will  suffer 
slioidd  be  assessed.  Vic/:sbiiri^,  S.  &•  J\  P. 
Co.  V.  Dillartl,  35  La.  Ann.  1045. 

The  railroad  company  is  responsible  for 
all  impediments  to  drainage  and  to  the  sys- 
tem of  cultivation  which  the  location  of  the 
road  causes  to  theownerof  the  expropriated 
and  contiguous  lands.  A'ew  Orleans  Pac. 
R.  Co.  V.  Murrell,  36  La.  Ann.  344. 

If  the  construction  of  a  railroad  across  a 
farm  lessens  its  value  by  preventing  the 
flow  of  surface  water  from  one  part  of  the 
farm  to  another,  this  is  a  proper  element  to 
be  taken  into  consideration  in  fixing  the 
amount  of  compensation  to  which  the 
owner  is  entitled.  The  rules  of  law  govern- 
ing the  rights  of  adjacent  owners  as  to  the 
flow  of  surface  water  from  the  land  of  one 
onto  the  land  of  the  other  have  no  appli- 
cation to  such  a  case.  PJle^^ar  v.  Hastings 
&^  D.  R.  Co..  5  Am.  £-  Kng.  R.  Cas.  85,  28 
AHnn.  510,  11  A'.  IV.  Rep.  72. 

Where  the  land  condemned  to  the  use  of 
a  railroad  company  was  crossed  by  a  ditch 
which  drained  the  water  from  it,  as  well  as 
from  an  adjacent  tract  belonging  to  a  third 
party,  and  the  company  by  conducting  the 
water  from  its  land  prevented  the  flow 
from  the  adjacent  tract— //cA/,  that  the 
owner  of  the  latter  was  not  entitled  to  re- 
cover damages  f(jr  injuries  sustained  there- 
by, he  failing  to  show  that  he  had  any  title 
to  the  use  of  the  said  ditch.  IVilley  v. 
Norfolk  Southern  R.  Co.,  98  N.  Car.  263,  3 
S.  E.  Rep.  485. 

088.  Iiiipniriiieiit  of  ferry  fraii- 
eliise. — In  an  action  against  a  railroad 
company  to  recover  damages  for  occupying 
lands  belonging  to  plaintiffs  which  bordered 
on  the  Mississippi  river,  although  damages 
may  be  recovered  for  the  loss  of  the  privi- 
lege of  running  a  ferryboat  across  the  river, 
the  plaintiffs  cannot  recover  damages  for 
injuries  alleged  to  have  been  caused  by  the 
company  keeping  a  public  ferry  and  trans- 
porting passengers  for  hire,  in  the  absence 
of  evidence  showing  that  plaintiffs  had  a 
license  to  keep  a  public  ferry.  Organ  v. 
Memphis  &^  L.  R.  R.  Co.,  39  Am.  S^  Eng. 
R.  Cas.  75,  31  Ark.  235,  11  S.  IV.  Rep.  96. 
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Where  tlio  pan  iiDt  taken  is  used  by  the 
owner  as  a  ferry  landinj,',  the  measure  of 
damages  u>  sucli  part  is  the  dillereiice  in 
the  market  value  (or  all  uses  to  wliicii  it 
had  i>ccii  applieil,  or  for  wliich  it  was  suil- 
aljle  Ijefore  and  after  sucli  taking  ;  and  it  is 
improper  to  pcrmii  witnesses  to  slate  ilie 
dilierencc  in  "  value  of  tlie  ferry  "  with  or 
wiiliout  sucli  railroad.  Mi'ssoini  l\ic.  A'. 
Co.  V.  ]\»ter,  112  Mo.  361,20  S.  W.  Kip. 
5<)S. 

The  increased  inconvenience  and  danger 
to  the  public  in  reaching  the  ferry  cannot 
l)e  considered  in  eslimatmg  damages  d<jne 
to  sucli  land  i)y  reason  of  tlie  proximity  of 
the  railroad  tracks,  unless  it  appears  that 
the  public  are  for  this  reason  largely  de- 
terred from  using  tiie  ferry.  Missouri  Pac. 
R.  Co.  V.  Po>-tei\  112  Mo.  361,  20  .S".  VV.  Rvp. 
568. 

Nor  is  it  an  element  of  damages  in  such 
case  that  custom  is  diverted  from  the  ferry 
h"  reason  of  the  business  done  by  the  rail- 
load  as  common  carrier,  or  from  a  change 
of  the  routes  of  public  travel  caused  by  the 
location  and  operation  of  the  railroad. 
Missouri  Pdc.  K.  Co.  v.  Porter,  112  Mo.  361, 
20  .s'.  W.  Nip.  568. 

Where  a  railroad  is  so  built  as  to  obstruct 
a  feriy  landing,  and  it  appears  that  tlie  ferry 
franchise  lias  already  expired,  the  measure 
of  damages  is  limited  to  the  loss  of  tolls 
while  it  existed;  and  it  was  not  error  to  re- 
fuse evidence  of  the  value  of  the  ferry  be- 
fore anfl  after  the  building  of  the  railroad. 
/ones  V.  Piltshurgh  <S««  L.  E.  R.  Co.,  {Pii.)  1 1 
y///.  AV/>.  608. 

<»K9.  Incoiivciiioiicc  or  dnninj^c 
CMHiiiiioii  to  iici^liboriii;;  proprietors. 
— The  use  to  which  land  taken  is  put,  as  for 
the  running  of  railway  trains,  is  to  be  re- 
garded in  determining  the  compensation 
to  be  paid  the  owner.  But  the  depreciation 
iirising  from  annoyances  which  do  not  differ 
in  kind  from  those  suffered  by  the  commu- 
nity in  general  is  not  to  be  considered. 
J /if  III  V.  Wisconsin,  I.  G^  N.  R.  Co.,  14  Am. 
&"  I'.ng.  R.  Cas.  204,  61  lo^va  716,  17  N.  IV. 
Rip.  157.  Cliicago  &^  M.  C.  R.  Co.  v.  Rit- 
icr,  10  Am.  e~»  Eng.  R.  Cas.  202,  i  Tex.  App. 
(Civ.  Cas.)  107.  Nancy  v.  Gulf,  C.  <£-»  S.  F. 
R.  Co.,  3  n.i:  App.  (Civ.  Cas.)  336. 

In  a  proceeding  for  condemnation  of  land 
taken  for  a  railroad,  the  jury  must  not  esti- 
mate inconveniences  common  to  other  lands 
in  the  same  neighborhood.  Srtfa/ia,  IV.  &• 
S.  R.  Co.  V.  AM/,  18  Mo.  App.  632.— Fol- 


lowing Wyandotte,  K.C.  &  N.  W.  R.  Zo.v. 
Waldo,  70  Mo.  629. — S/u'iiatiii'oa/i  I'al/iy  R. 
Co.  V.  Slieplifrd,  26  W.  la.  672. 

<())<>.  liiroiiv«'iii«>n<-('  of  liiiviiit; 
land  tlu'owii  op«>ii  during'  p«'i'iod 
when  coiiipiiiiy  is  not  r«>«|iiir('d  to 
li'ilff. -In  Illinois  the  inconvenience  of 
having  a  man's  farm  or  pasture  land  tlirown 
open  during  the  construction  of  a  railway 
through  tiie  same,  and  for  six  months  after 
the  road  is  oiicn  for  use,  may  be  a  material 
clement  of  damage,  and  may  be  considcrerl 
by  the  jury  in  the  assessment  of  damagis 
to  the  land  not  taken.  Ccntralia  &->  C.  R. 
Co.  V.  Ihakf,  125  ///.  393.  15  West.  Rip.  149, 
17  A'.  E.  AV/. 820.— Following  St.  Louis,  J. 
&  S.  K.  Co.  V.  Kirhy,  104  111.  ^i,^.— St.  Louis, 
J.  &^  S.  R.  Co.  V.  Kirhy,  10  Am.  &•  Eng.  R. 
Cas.  214,  104  ///.  345.— Followed  in  Ccn- 
tralia &  C.  R.  Co.  V.  Brake,  125  111.  393,  15 
West.  Rep.  149,  17  N.  E.  Rep.  820. 

And  questions  to  witrtsses  calling  for 
theiropinionsas  tosuch  damages  are  jiropcr. 
•C/iicago,  P.  (3-  .SV.  /,.  A'.  Co.  v.  Eaton,  136 
///.  9."  26  X.  E.  Rep.  575. 

While  it  would  be  clearly  incompetent 
and  improper  for  tiie  jury  to  enter  upon 
conjecture  as  to  the  probable  injury  to 
stock,  or  the  damages  that  may  result  there- 
from during  the  time  the  company  is  not 
required  to  fence  its  road,  yet  if,  in  conse- 
quence of  the  appropriation  of  the  land  by 
the  company  as  a  right  of  way.  the  present 
market  value  of  the  land  through  which 
the  road  is  located,  cither  for  sale  upon  the 
market,  or  the  value  of  the  use  of  the  land 
for  the  purposes  to  which  it  is  appropriated 
or  to  which  it  is  adapted,  is  depreciated, 
such  depreciation  in  value,  or  loss  to  the 
landowner,  is  an  element  of  damages  proper 
to  be  considered  by  the  jur/  in  determining 
the  compensation  to  be  paid  for  the  land 
damaged  but  not  taken.  Centralia  (5-»  C.  R. 
Co.  V.  Brake,  125  ///.  393,  15  West.  Rep.  149, 
17  A'.  E.  Rep.  8 20. 

The  trial  court  instructed  that  the  land- 
owner was  "entitled  to  recover  all  the  dam- 
ages that  the  evidence  shows  he  will  sustain 
by  reason  of  his  land  being  so  thrown  open, 
and  for  six  months  after  said  railroad  is 
open  to  use."  The  court  further  told  the 
jury  "  tliat  the  damages  contemplated  in 
law  are  such,  and  such  only,  as  are  the 
direct  result  of  the  taking  of  the  right  of 
way;  that  such  damages,  to  be  legitimately 
allowed,  must  be  direct  and  proximate,  and 
not  remote  and  possible  only  ;  that  the  in- 
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convenience of  using  the  lands  not  taken, 
residting  from  the  optiuDg  of  the  right  of 
way  lip  to  the  lime  the  law  recpiires  the  rail-, 
road  company  to  fence  its  tiack,  is  proper 
to  he  taken  into  account  in  estimating  dam- 
ages to  contiguous  land  not  taken,"  llehi, 
tliat  the  first  instruction,  when  considered 
in  connection  with  the  latter,  was  uiiohjec- 
tionai)le,  Chicttk^o,  P.  &^  St.  L.  R.  Co.  v. 
EAt.m,  136  ///.  9,  26  .V,  E.  Rep.  575. 

In  Iowa  the  failure  of  a  ccjmpany  for  a 
time  to  erect  cattlc-giiards,  and  thus,  in  a 
manner,  to  throw  plaintitT's  farm  open  as  a 
common,  cannot  he  considered  in  estimat- 
ing flamages  in  condemnation  proceedings. 
Kint^v.  lOiVa  .^lidLind  R.  Co.,  34  hnva  458, 
4  Am.  Ry.  Rep.  199.  —  Disi  in(;i;isiiin(; 
Henry  v.  Dubuque  it  V.  H.  C(j.,  2  Iowa 
2S8. 

(MM.  Cost  <»f'  necessary  feiieiiig, 
when  an  eleinentoi'ilainajfes.*— Where 
the  taking  of  one's  land  by  a  railway  company 
for  its  right  of  way  impairs  the  value  of  his 
contiguous  land,  in  view  of  its  probable 
future  use,  by  the  requirement  of  additiiinal 
fencing,  such  fact  may  be  considered  as  an 
element  of  damage.  Newi^ass  v.  St.  Louis, 
A.  &'  T.  R.  Co.,  54  Ark.  140,  15  S.  ]V.  Rep. 
188.  Texas  &^  St.  L.  R.  Co.  v.  Cella,  42 
Ark.  528.  Sacramento  Valley  R.  Co.  v. 
Moffatt,  6  Cal.  75.  Evansville,  I.  <S-  C.  S.  L. 
R.  Co.  v.  Fitzpatrick,  10  Ind.  120. — FoL- 
i.owKD  IN  Evansville,  I.  &  C.  S.  L.  R.  Co. 
V.  Cochran,  10  Ind.  560. — Baltimore,  /'.  iS^ 
C.  R.  Co.  V.  Lansing,  52  Ind.  229.  Baltimore, 
P.  Sf  C.  R.  Co.  V.  Johnson,  59  Ind.  188. 
Leavenworth,  T.  &'  S.  IV.  R.  Co.  v.  Paul, 
10  Am.  (S^  Eng.  R.  Cas.  490,  28  Kan.  816. 
Winona  &*  St.  P.  R.  Co.  v.  Denman,  10 
Minn.  267  {Gil.  208), — Followed  in  Sher- 
wood V.  St.  Paul  &  C.  R.  Co.,  21  Minn. 
122. — Petition  0/ the  Mt.  Washington  Road 
Co.,  35  N.  H.  134.  Jones  v.  Western  N.  C. 
A'.  Co.,  95  N.  Car.  328.  Watson  v.  Pitts- 
hurgh  <S-  C.  R.  Co.,  37  Pa.  St.  469.  Gulf, 
C.  Sr*  S.  /•".  R.  Co.  V.  London,  3  Tex.  App. 
(Civ.  Cas.)  499.  Afilwaukee  &-'  M.  R.  Co. 
V.  Lible,  3  Finn.  ( Wis.)  334,  4  Chand.  72. 
Robbins  v.  Milwaukee  &>  H.  R.  Co.,  6  U^is. 
636. 

Against  such  allowance  for  fencing,  how- 
ever, any  benefits  resulting  to  the  owner 
from  the  construction  of  the  road  must  be 
allowed.     State  v.  Evans,  3  ///.  208. 

*  Fences  as  an  element  of  damage  in  conclcm- 
ni'im  proceedings,  see  notes,  30  Am.  &  E.ng. 
R  Cas.  338  ;  51  /</  616,  ahstr.;  88  Am.  Dix   116. 


In  Kcntuckv  the  cost  of  additional  fenc* 
ing  rendered  necessary  by  reason  of  taking 
the  land  is  to  be  included  as  a  part  of  the 
direct  damages,  wliicli  caniujt  be  abated  by 
any  benet'its  arising  from  the  building  of 
the  road.  Louisville,  St.  /,.  e-*  /',  A'.  Co.  v. 
lianctt,  47  AiniSr'  I'.iig.  R.  Cas.  169,  91  Ay. 
4S7,  16  S.  //'.  Rep.  278.  —  OvKKUUi.iNt; 
Louisville  &  N.  R.  Co.  7'.  Glazcbrook,  i 
Hush  iKy.)  325, 

Where  commissioners  assess  the  damages 
and  designate  a  named  sum  as  having  been 
allowed  for  fencing  on  either  side  of  the 
njadbed,  upon  exceptions  by  the  company 
to  the  repcjrt,  the  company  have  not  tlie 
(jption  of  fencing  the  roadbed  or  suffering 
the  [lenaliy  ;  and  the'  assessment  of  dam- 
ages allowing  for  the  cost  of  fencing  is 
proper  and  binding.  jXor/olk  &>  W.  R.  Co. 
V.  Stephens,  85  Va.  302,  7  .V.  E.  Rep.  251. 

When  the  damages  so  assessed  have  been 
paid  by  the  railroad  company,  they  may 
maintain  an  action  against  the  landowner 
if  he  neglects  to  fence,  and  this  obligation 
becomes  a  covenant  running  with  the  land. 
St.  Louis,  J.  &'  C.  R.  Co.  V.  Mitchell,  47  ///. 
165. — Following  Tonica  &  P.  R.  Co.  v. 
Unsicker,  22  111.  223  ;  Rock  Island  &  A.  R, 
Co,  V.  Lynch,  23  111.  645  ;  Jacksonville  &  S. 
R.  Co,  V.  Kidder.  21  111.  134. 

But  if  the  railroad  company  erect  the 
fence,  and  furnish  the  materials  therefor, 
and  the  damages  assessed  in  this  regard  are 
for  the  maintaining  and  keeping  in  repair 
such  fence,  the  liability  of  the  landowner  is 
limited  by  the  nature  of  the  obligation 
which  he  assumes  in  that  regard  ;  and  if 
such  is  the  nature  of  the  damages  assessed, 
and  the  company  afterward  neglects  to 
fence,  the  landowner  may  himself  build  it 
and  recover  the  cost.  St.  L^ouis,  J.  iS^  C.  R. 
Co.  v.  Mitchell,  \T  III.  165.— Rkviewko  in 
Chicago  &  W.  I.  R.  Co.  v.  Cogswell,  44  111. 
App.  38S. 

<M)2.  Cost  <)f  I'enoinfr  not  an  ele- 
ment, as  such. — In  the  absence  of  a  stat- 
ute, railroad  companies  are  under  no  legal 
obligation  to  erect  fences  between  their 
roads  and  the  adjoining  lands;  and  in  the 
assessment  of  damages  nothing  should  be 
allowed  for  fences  as  such,  although  the 
fact  that  the  land  will  be  thrown  open  in 
constructing  the  road  may  be  considered. 
Henry  v.  Dubuque  6^  P.  R.  Co.,  2  Io7t'a  288. 
— .Approved  in  Seattle  &  M.  R.  Co.  v. 
Murphine,  4  Wash.  448.  DISTINGUISHED 
IN  King  V.  Iowa  Midland  R.  Co.,  34  Iowa 
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458. — Foi.LOWKl)  IN  Kennedy  v.  Dubuque  & 
1'.  K.  Co.,  2  Iowa  ^^\.— Henry  \.  Dubuque 
«S-'  /'.  y^'.  C't'.,  5  Imva  576. 

A  special  verdict  by  the  jury  allowing  a 
certain  sum  (or  damages  and  a  certain 
other  sum  for  building  a  fence  and  keeping 
the  same  in  repair  cannot  be  sustained. 
Kennedy  v.  Dubuque  &>  P.  R.  Co.,  2  hnua 
521.— Following  Henry  7/.  Dubuque  «&  R 
K.  C'l.,  2  Iowa  28S.— Ai'i'ROVED  IN  Seattle 
&  M.  R.  Co.  V.  Murphine,  4  Wash.  448. 

The  cost  of  fencing  cannoi  be  .illowed, 
')ut  how  much  the  burthen  (  f  fencing 
would  detract  from  the  value  of  the  land 
may  be  considered  by  the  jury.  Delaware, 
L.  &^  IV.  A'.  Co.  V.  Burson,  61  Pa.  St.  369. 
Pittsburgh,  ii.  &•  B.  R.  Co.  v.  McCloskcy,  23 
Am.  i5-  Eng.  R.  Cas.  86,  110  Pa.  St.  136,  i 
At/.  Rep.  555.  Montour  R.  Co.  v.  Scott,  i 
Pennyfi.  (Pa.)  503.  Seattte  iS^»  M.  R.  Co.  v. 
Murphine,  4  Wash.  448,  30  Pac.  Rep.  720. — 
Approving  Henry  v.  Dubuque  &  P.  R.  Co., 
2  Iowa  228;  Kennedy  v.  Dubuque  &  P.  R. 
Co.,  2  Iowa  521 ;  Hannihan  %>.  Fo.x,  47  Iowa 
102 ;  Pennsylvania  &  N.  Y.  R.  &  C.  Co.  v. 
Bunnell,  81  Pa.  St.  414;  Pittsburgh,  B.  & 
B.  R.  Co.  V.  McCloskey,  no  Pa.  St.  436; 
Pittsburgh,  V.  &  C.  R.  Co.  v.  Vance,  11 5  Pa. 
St.  325  ;  Curtin  v.  Nittany  Valley  R.  Co., 
135  Pa.  St.  20.— Followed  in  Seattle  &  M. 
R.  Co.  V.  Gilchrist,  4  Wash.  509. 

Damages  cannot  he  assessed  for  fencing  a 
railroad  through  uninclosed  grazing  land. 
North-Eastern  R.  Co.  v.  Sincath,  8  Rich.  (So. 
Car.)  185.— Quoting  Greenville  &  C.  R. 
Co.  v.  Partlow,  5  Rich.  428.  Reviewing 
L      ner  v.  South  Carolina  R.  Co.,  4  Rich. 

The  owner  is  entitled  to  recover  for  the 
expense  of  any  additional  fencing  of  culti- 
vated kinds  made  necessary  by  reason  of  the 
construction  of  the  road  ;  but  as  he  is  not 
required  by  law  to  fence  uncleared  or  un- 
cultivated land,  and  the  expense  of  fencing 
such,  should  it  at  any  future  time  be  cleared 
ami  cultivated,  is  too  remote  and  uncertain 
to  be  estimated,  the  same  should  not  be 
taken  into  consideration.  Raleigh  iS^  A. 
A.  I..  R.  Co.  V.  Wicker,  74  A^.  Car.  220. 

i\SY,\.  Kule  wliorc  roiiipniiy  is 
IhmiikI  by  law  to  IV'iioe.* — The  cost  of 
building  fences  and  constructing  gates  and 
farm  crossings  is  not  an  element  of  damages 


*  Huty  of  railroad  company  to  erect  and 
maintain  fences  as  aflectinH;  damages,  see  47 
Am.  &  Eng.  R.  Cas.  151,  abstr. 


in  favor  of  the  landowner  in  a  proceeding 
by  a  railroad  company  to  condemn,  land  for 
a  right  of  way,  as  the  statute  devolves  those 
duties  upon  the  railroad  company.  St.  Jo- 
seph &•  I.  R.  Co.  V.  Shainbaugh,  106  Mo. 
557,  17  S.  W.  Rep.  581.  Winona  &>  St.  P. 
R.  Co.  V.  Waltiron,  11  Minn.  515  (Gil.  392). 
Set/alia,  W.  &^  S.  R.  Co.  v.  Abel/,  18  Mo. 
App.  632. 

In  the  absence  of  evidence  showing  the 
existence  of  circumstances  which  wciuld 
make  the  cost  of  fencing  an  element  of 
damage,  the  provisions  of  the  statute  which 
impose  on  a  railroad  the  duty  of  fencing  its 
road,  or  to  pay  for  fencing,  do  not  affect 
the  question  as  to  the  compensation  to  be 
paid  for  taking  land.  California  Southern 
R.  Co.  V.  Southern  Pac.  R.  Co.,  20  Am.  &^ 
Eng.  R.  Cas.  309,  67  Cat.  59,  7  Pac.  Rep. 
123. 

In  the  absence  of  any  statute  on  the  sub- 
ject, a  railroad  company  is  bound  to  bear 
one  half  the  expense  of  maintaining  a  fence 
between  its  right  of  way  and  the  adjoining 
lands;  and  in  assessing  damages  for  land 
taken  for  a  right  of  way  only  one  half  of 
such  expense  should  be  assessed  to  the 
road.  /«  re  Rensselaer  &»  S.  R.  Co.,  4  Paige 
(N.  F.)  553. — Criticised  in  V^andegrift  v. 
Delaware  R.  Co.,  2  Houst.  (Del.)  287.  Re- 
viewed IN  Henry  v.  Dubuque  &  P.  R.  Co., 
2  Iowa  288;  In  re  Long  Island  R.  Co.,  3 
Edw.  Ch.  (N.  Y.)  487. 

In  Pennsylvania  a  railroad  company 
which  has  constructed  its  road  through  a 
farm  is  not  relieved  from  the  p:iyment  of 
damages  for  depreciation  in  the  value  of 
the  land  arising  from  the  burden  of  in- 
creased fencing  ca&t  upon  the  landowner, 
by  the  fact  that  a  statute  makes  it  the  duty 
of  the  company,  under  penalty,  to  fewce  its 
road.  Curtin  v.  Nittany  Valley  R.  Co.,  44 
Am.  &~'  Eng.  R.  Cas.  130,  135  Pa.  St.  20,  19 
Atl.  Rep.  740. 

(t04.  Oflor  by  company  to  Iciioe— 
A^TiKMiieiit  to  fence. —  It  is  competent 
upon  the  trial  of  a  condeni nation  proceed- 
ing for  tlie  compiiny  to  bind  itself,  by  an 
offer  in  open  court,  to  the  performance  of 
duties,  such  as  to  inclose  its  right  of  way 
ill  a  shorter  time  than  required  by  statute, 
and  construct  and  maintain  a  suitable  and 
proper  undergroimd  crossing  under  the 
roadbed,  etc.,  and  thereby,  and  to  the;  ex- 
tent that  such  performance  will  prevent 
datiiiiges  that  would  otherwise  occur, 
abridge  the  landowner's  claim  for  damages. 
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Elgin,  J.  &^  E.  R.  Co.  v.  Fletcher,  39  Am.  <S^> 
E)ig.  R.  Cas.  120,  128  ///.  619,  21  ^V.  E.  Rep. 

577. 

Where  the  company  makes  such  offer, 
the  judgment  should  vest  the  rights  ob- 
tahicd  by  the  condemnation,  subject  to  tlie 
pt-rformance  of  such  duties,  so  as  to  insure 
their  performance.  Elgin,  J.  &>  E.  R.  Co. 
V.  Ehtclier,  39  Am.  &^  Eng.  R.  Cas.  120, 
1 28  ///.  619,  21  iV.  E.  Rep.  577. 

Ill  such  a  case,  all  the  damages  recover- 
able because  of  the  road  not  being  fenced, 
or  for  want  of  crossings,  etc.,  will  be  those 
sustained  before  the  day  named.  Elgin,  /. 
&->  E.  R.  Co.  V.  Fletcher,  39  Am.  &»  Eng.  R. 
Cos.  120,  128  ///.  619,  21  .V.  E.  Rep.  S77- 

If  the  oiler  is  taken  in  consideration  in 
the  assessment  of  damages,  the  liability  of 
the  company  in  that  regard  will  thereafter 
become  one  by  virtue  of  express  contract, 
and  if  the  contract  is  not  performed,  an  ac- 
tion will  lie  for  its  breach.  Elgin,  J.  &>  E. 
R.  Co.  V.  Fletcher,  39  Am.  ^S^»  Eng.  R.  Cas. 
120,  128  ///.  619,  21  A'.  E.  Rep.  577. 

Whether  such  an  offer  is  binding  on  the 
company  is  not  a  question  of  fact  for  the 
jury,  but  is  purely  a  question  of  law,  and  it 
is  error  to  submit  such  question  to  the  jury 
as  one  of  fact.  Elgin,  J.  &>  E.  R.  Co.  v. 
Fletcher,  39  Am,  &>  Eng.  R.  Cas.  120,  128 
///.  619,  21  N.  E.  Rep.  577. 

The  defendants,  a  railroad  corporation, 
agreed  with  the  plaintiff  that  they  would 
pay  liim  four  shillings  per  rod  for  construct- 
ing the  fence  upon  each  side  of  their  rail- 
road through  the  land  of  the  |)laintiff,  ac- 
cording to  a  specified  plan.  Subsequently, 
the  plaintiff  having  appealed  from  the  de- 
cision of  the  commissioners  assessing  the 
JaTid  damages  for  the  crossing  of  his  land 
by  the  railroad,  commissioners  were  ap- 
pointed by  the  county  court,  who,  after  ap- 
[  .aising  the  damages  to  the  land,  reported 
that  an  additional  sum  of  one  dollar  per 
rofl  should  be  allowed  to  the  plaintiff,  for 
the  purpose  of  building  and  keeping  in  re- 
l)air  such  suitable  fences  on  the  line  of  the 
road  over  his  land  as  lie  might  elect,  unless 
such  fences  were  to  be  built  and  maintained 
by  the  defendants.  Upon  this  report  being 
returned,  the  plaintiff  took  judgment  for 
the  full  amount  of  appraisal,  including  the 
allowance  for  fences,  and  the  amount  of  the 
judgment  was  paid  by  the  defendants. 
Held,  that  the  judgment  upon  the  re|iort 
must  be  regarded  as  a  merger  of  the  pre- 
vious contract  made  by  the  parties  for  the 


construction  of  the  fence.  Curtis  v.  Ver- 
mont C.  R   C'l'.,  23  [7.613. 

And  the  plaintiff  having  proceedeil,  sub- 
sequent to  the  rendition  of  the  judgment, 
and  constructed  the  fence  according  to  the 
contract — held,  that  he  was  not  entitled  to 
recover  of  the  defendants  the  dilfeience  be- 
tween the  contract  price  and  the  actual 
value  of  the  fence  to  him  for  farming  pur- 
poses, although  he  proved  that  the  fence  so 
constructed  by  him  under  the  contract  was 
not  such  as  he  should  have  built  for  him- 
self upon  the  line  of  the  road  through  his 
farm,  for  his  farming  purposes,  but  that  he 
would  have  built  a  different  fence  which 
would  have  been  no  more  expensive,  and 
would  have  been  more  durable  and  worth 
at  least  thirty  cents  per  rod  more  than  the 
fence  constructed  by  him  under  the  con- 
tract. Curtis  V.  Vermont  C.  R,  Co.,  23  Vt. 
613. 

<$Oo.  Rule  where  owner  conveys 
the  rijjflit  of  way. — The  additional  fenc- 
ing rendered  necessary  by  the  building  of  a 
road  is  an  element  of  damages ;  but  when 
the  owner  conveys  the  right  of  way  by 
agreement,  it  is  presumed  that  such  dam- 
ages are  included  in  the  purchase  price  of 
the  land,  and  are  thereby  waived.  St. 
Louis,  I.  M.  &'  S.  R.  Co.  v.  Walbrink,  26 
Am.  &•  Eng.  R.  Cas.  604,  47  Arh.  330,  i  S. 
IV.  Rep.  545. 

An  agreement  by  a  landowner  to  sell  a 
"right  of  way"  over  his  premises  for  a 
fixed  sum  covers  all  damages  of  whatever 
nature,  suffered  by  him,  unless  the  right  to 
recover  extra  compensation  is  expressly  re- 
served. Xorth  <S-»  \V.  B.  R.  Co.  v.  Swank, 
105  Pa.  St.  555. 

OUO.  Probable  killing  or  iii,jurinj<r 
of  stoek.* — The  probable  damage  to  stock 
by  the  construction  and  operation  of  a  rail- 
road through  a  farm  is  too  remote  and 
speculative  to  be  considered  in  estimating 
the  just  compensation  to  be  paid  for  a  right 
of  way  of  the  railway  company.  Chicogo, 
P.  &^ St.  L.  R.  Co.  V.  Eaton,  136  ///.  g,  26 
N.  E.  Rep.  575.  Alabama  &>  /•".  A'.  Co.  v. 
Durkett,  46  Ala.  569. 

Where  a  railroad  is  laid  through  a  farm 
or  tract  of  land  used  for  stock  purposes,  or 
adapted  to  stock  purposes,  the  accidental 
danger  to  which  stock  thereon  will  be  ex- 
posed may  be  considered  in  giving  compen- 

*  Datn.iees  for  stock  liable  to  be  killed,  see 
note,  44  Am   &  Enc.  R.  Cas.  113. 
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saiion  to  the  landowner  for  the  right  of 
way  appropriatcci  for  the  railroad,  so  far  as 
tlie  same  affects  the  value  or  depreciation 
of  the  land  or  tract  of  land,  but  not  any 
danger  or  probable  injury  resulting  from 
the  fault  or  negligence  of  ilie  railroad  com- 
pany in  operating  or  failing  to  fence  its 
road.  Leroy  &>  IV.  K.  Co.  v.  A'oss,  36  Aw. 
•d^  Eng.  R.  Cits.  653,  40  Art//.  598,  2  L.  K.A. 
217,  20  Pac.  Rfp.  197.— Kkvikwing  Prop'rs 
of  Locks  &  Canals  71.  Nashua  &  L.  R.  Corp., 
10  Cush.  (Mass.)  385, 

The  danger  that  the  cars  may  injure  the 
cattle  of  the  landowner,  without  negli- 
gence, is  not  peculiar  to  the  landowner  a 
part  of  whose  land  is  taken,  but  common 
to  all  who  own  cattle  near  the  line  of  the 
road  ;  and  as  the  owner  is  not  required  to 
abate  the  damages  to  his  land  on  account 
of  any  benefit  he  may  derive  from  the  road 
in  common  with  adjacent  landowners,  he  is 
not  entitled  to  be  compensated  for  any 
damages  which  are  in  like  manner  com- 
mon. Raleigh  &•  A.  A.  L.  R.  Co.  v. 
ll'icA'er,  74  lY.  Car.  220.— Reviewing  Pres- 
biey  V.  Old  Colony  &  N.  R.  Co.,  103  Mass. 
I ;  Elizabethtown  &  P.  R.  Co.  v.  Helm,  8 
Bush  (Ky.)68i. 

<M)7.  KcMniisites  of  return  or  re- 
port as  resiH't'ts  feiiciiiy:. — In  ascer- 
taining the  damages  the  jury  may  include, 
if  they  see  fit,  the  costs  of  the  fences  ren- 
dered necessary,  as  incidental  to  the  taking 
of  the  land  ;  but  this  does  not  authorize 
them  to  make  a  contract  between  the  par- 
ties, or  to  impose  upon  the  railroad  com- 
pany any  obligation  whatever  in  respect  to 
the  erection  of  fences  along  the  line  of  the 
road.  To  incorporate  such  a  provision  in 
their  return,  would  be  the  exercise  of  pow- 
ers not  granted  to  them,  and  such  portion 
of  their  return  will  be  of  no  effect.  Van- 
ihgrift  V.  Delaware  R.  Co.,  2  Housi.  (Del.) 
287. 

An  assessment  of  dama^^es  for  fencing, 
against  a  railroad  company,  must  be  made 
a  matter  of  record.  The  commissioners' 
report  must  state  the  amount  of  the  assess- 
ment allowed  for  fencing  as  a  component 
part  of  the  damages.  Rock  Island  &•  A. 
R.  Co.  V,  Lviuli,  23  ///.  645.— Followed  IN 
St.  Louis,  j.  &  C.  R.  Co.  ?'.  Mitchell,  47  111. 
165. 

008.  Tiiooiivoiiiont  slinpo  tliat  res- 
idue of  land  Is  lett  In.— The  inconven- 
ience of  carrying  on  a  farm  divided  into 
two  parts  by  a  railroad  is  a  legitimate  ele- 


ment of  damages  to  be  considered  by  the 
jury  in  assessing  damages  for  right  of  way, 
although  such  damages  may  be  largelj-  con- 
jectural and  not  susceptible  of  anything  like 
definite  ascertainment.  McReynolds  v.  liiir- 
litigton  &>  O.  R.  R.  Co.,  14  A»i.  &=  I'-iig.  R. 
Cas.  172,  106  ///.  152.  Louisville,  E.  &^  St. 
L.  R.  Co.  V.  Chakraft,  14  ///.  A  pp.  516. 
Texas  &^  P.  R.  Co.  v.  Durrett,  57  Te.w  48. 

Any  inconvenience  in  the  cultivation  or 
use  of  a  farm  resulting  from  the  location  of 
the  road  thereon,  and  which  would  affect 
its  market  value,  is  proper  to  be  considered 
as  an  element  of  damages.  Hartshorn  v. 
Burlington,  C.  R.  iS~»  N.  R,  Co.,  52  loxi'a  613, 
3  A^.  //'.  /»V/.  648. 

And  a  witness  wlio  is  acquainted  with  the 
land,  and  ktiows  its  capabilities  and  the 
proper  mode  of  cultivating  it,  may  give  his 
opinion  as  to  the  increased  expense  to  the 
owner  in  carrying  on  the  farm,  arising  from 
the  location  of  the  railroad  through  it. 
Tucker  v.  Massachusetts  C.  R.  Co.,  iiS  Jl/ass. 
546,  9  Am.  Ry.  Rep.  279. 

Permanent  injuries  arising  from  severing 
parts  of  a  farm  that  liave  necessary  relation 
to  each  other,and  inconvenience,  are  clearly 
elements  in  considering  the  value  of  the 
entire  farm.  Pittsburgh,  V.  &^  C.  R.  Co.  v. 
Bmtley,  88  Pa.  St.  178. 

The  physical  condition  of  land  over 
which  a  right  of  way  is  sought  to  be  con- 
demned for  a  railroad,  whether  affected  by 
another  railroad,  a  watercourse,  or  other 
natural  or  artificial  object,  must  be  consid- 
ered in  the  proceeding,  not  in  respect  to 
the  damage  or  depreciation  caused  by  such 
other  railroad,  watercourse,  etc.,  but  for 
the  purposeof  determining  the  damages  oc- 
casioned to  the  owner  by  the  proposed  im- 
provement. Chicago,  B.  &^  N.  R.  Co.  v. 
Botuman,  122  ///.  595,  13  A'.  A'.  Rep.  814,  11 
West.  Rep.  598. 

It  is  proper  to  consider  the  way  in  which 
the  road  cuts  tlie  land,  the  inconvenient 
shape  in  which  the  residue  is  left,  the  ex- 
cavations and  embankments,  and  the  ex|ios- 
ure  of  the  owner's  property  to  particular 
injuries  from  the  proximity  to  the  road, 
which  must  n-snlt  from  its  proper  construc- 
tion and  operation.  Missouri  J'ac.  R.  Co.  v. 
Nays,  14  //;;/.  iSm  Eng.  R.  Cas.  177,  15  AV/'. 
224,  18  A^.  ir.  Rep.  51.— Followed  in  Fre- 
mont, E.  &  M.  V.  R.  Co.  V.  Meeker,  28 
Neb.  94. — East  Pa.  R.  Co.  v.  Hottenstine,  47 
Pa.  St.  28.— Followed  in  Delaware,  L.  & 
W.  R.  Co.  7K  Burson,  61   Pa.  St.  369.     Re- 
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VIEWED  IN  Simmons  v.  St,  Paul  &  C.  R. 
Co.,  18  Minn.  184  (Gil.  168). 

In  an  action  ijy  a  railroad  company  to  ap- 
propriate a  right  of  way  across  a  farm,  the 
court  instructed  the  jury  that  mere  incon- 
veniences resulting  frcjm  the  location  of 
the  road  were  not  of  themselves  to  be 
considered,  but  that  the  jury  were  to  con- 
sider them  for  their  bearing  on  the  mar- 
ket price  of  the  farm  ;  the  necessity  of  open- 
ing gates  and  crossing  the  railroad,  and  the 
danger  of  lire  being  referred  to  as  instances. 
Helti,  that  the  instruction  was  correct.  Dud- 
ley v.  Minnesota  &>  A\  W.  R.  Co.,  36  Am. 
c-  Eng.  R.  Ccis.  593,  77  louHi  408,  42  A'.  \V. 
Rep.  359. — DiSTiNdUlSHlXG  Lance  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  57  Iowa  636. 

<»95).  J>i  version  of  streams. — A  com- 
pany is  liable  for  diverting  a  stream  of  water 
fiom  its  natural  course,  to  the  injury  of  a 
neighboring  proprietor.  Hatch  v.  Vermont 
C.  R.  Co.,  25  Vt.  49.— Reviewing  Henry  71. 
Pittsburgh  &  A.  Bridge  Co.,  8  Watts  &  S. 
(Pa.)  85  ;  Hooker  v.  New  Haven  &  N.  Co., 
14  Conn.  146;  Gardner  v.  Newburgh,  2 
Johns.  Ch.  (N.  Y.)  162.— Quoted  in  Beaty 
V.  Baltimore  &  O.  R.  Co.,  6  W.  Va.  388. 

A  landowner  conveyed  a  right  of  way, 
and  the  company,  in  building  its  road,  twice 
crossed  a  stream  of  water  on  the  grantor's 
land  and  built  embankments  so  as  to  dam 
up  the  water.  Subsequently  the  company 
instituted  proceedings  to  condemn  addi- 
tional lands  on  each  side  of  the  track  ;  on 
one  side  for  a  ditch  to  carry  off  the  water, 
and  on  the  other  for  a  switch.  Held,  that 
the  damages  should  be  confined  to  the 
land  taken ;  and  the  damages  which  the 
landowner  might  sustain  by  diverting  the 
stream  should  be  recovered  in  a  separate 
action.  Jaekinan  v.  Missouri  Pac.  R.  Co., 
17  ./w.  &>  Eng.  R.  Cas.  72,  15  A'vi.  524,  19 
A'.  II'.  Rep.  497. 

700.  liiiTcsised  cost  of  irrijjfiitioii. 
— The  increaseii  cost  of  irrigating  unculti- 
vated land  which  is  shown  to  be  adapted 
for  cultivation  and  to  require  irrigation, 
which  would  be  caused  by  the  building  of 
the  railroad  through  the  land  involved,  is  a 
lej;itiniate  subject  of  inquiry  for  the  pur- 
pose of  ascertaining  the  damage  sustained 
liy  the  owner.  San  Hernardino  &->  E.  R. 
Co.  v.  Haven,  94  Cal.  489,  29  Pac.  Rep.  S75. 

701.  liicr<>as4Ml  (laii;;:(>r  from  fire, 
when  an  element  of  UamaKi's*— If, 

*  Danger  from  fires  as  an  element  of  damage, 


by  reason  of  the  proximity  of  buildings, 
fences,  and  the  like  to  the  track  of  the  rail- 
road, ihc  niarl<i  i  v. .lue  of  the  farm  itcrosses, 
as  a  whole,  is  depreciated,  or  if,  from  the 
ordinary  and  usual  manner  of  the  operation 
of  the  road,  the  danger  from  fire  has  a  ten- 
dency to  lessen  the  value  of  the  premises 
for  sale,  or  for  the  use  to  which  they  are  ap- 
propriated by  the  owner,  or  to  which  they 
are  adapted,  that  fact  becomes  an  impor- 
tant element  in  fixing  the  damages  to  the 
owner.  Central/a  (3->  C.  R.  Co.  v.  Brake,  125 
///.  393,  15  West.  Rep.  149,  17  A.  rl.  Rep. 
S20.  Jones  V.  Chicago  &>  I.  R.  Co.,  68  ///. 
380.  Co/7/i/i  V.  St.  Paul  &o  C.  R.  Co.,  19 
Minn.  283  {Gil.  240).— Followed  in  Curtis 
V.  St.  Paul,  S.  &  T.  F.  R.  Co.,  20  Minn.  28. 
—Stillinan  v.  A'orthern  Pac,  F.  &^  B.  H.  R. 
Co.,  34  Minn.  420,  26  A'.  W.  Rep.  399. 
Johnson  v.  Chicago,  B.  &*  N.  R,  Co.,  37 
Minn.  519,  35  N.  IF.  Rep.  43S.— Distin- 
guished IN  Pingery  v.  Cherokee  &  D.  R. 
Co.,  78  Iowa  438,' 43  N.  W.  Rep.  285.— y^/- 
den  V.  White  Mts.  A\  H.  R.  Co.,  55  A'.  H. 
413,  II  Ant.  Ry.  Rep.  246.  —  Quoted  in 
Columbus,  H.  V.  &  T.  R.  Co.  v.  Gardner, 
32  Am.  &  Eng.  R.  Cas.  243,45  Ohio  St.  309, 
II  West.  Rep.  264,  13  N.  E.  Rep.  69. — In  re 
Utica,  C.  <3-  S.  V.  R.  Co.,  56  Bar6.  (N.  V.) 
456.  Oregon  &^  C.  R.  Co.  v.  Barlow,  3  Oreg. 
211,6  Aw.  Ry.  Rep.  184. 

And  so,  in  case  of  a  dwelling,  is  increased 
danger  of  injury  to,  or  destruction  of,  the 
household.  Curtis  v.  St.  Paul,  S.  &*  T.  F. 
R.  Co.,  20  Minn.  28  {Gil.  19). — Following 
Colvill  V.  St.  Paul  &  C.  R.  Co.,  19  Minn. 
283  (Gil.  240). 

It  is  proper  for  the  jury  to  consider 
whether  the  landowner's  stock  will  be 
liable  to  be  killed,  and  his  farm  injured,  or 
his  fences  and  buildings  destroyed  by  fire. 
If  there  is  a  liability  to  such  injury,  its 
tendency  is  to  depreciate  the  value  of  the 
farm  and  its  use,  as  well  as  in  the  market; 
and  such  liabiliiy  to  injury  may  be  regarded 
as  proximate  damages  as  much  as  the  dan- 
ger and  inconvenience  of  crossing  the  road 
from  one  partf)f  the  farm  to  another.  Chi- 
cago, /'.  &^  St.  L.  R.  Co.  V.  Aldrich,  134 
///.  9,  24  A^.  E.  Rep.  763.  Leroy&^  W.  R. 
Co.  V.  Ross,  36  Ant.  iS~»  Eng.  A*.  Cas.  653,  40 
A'an.  598,  2  Z.  R.  A.  217,  20  Pac.  Rep.  197. 


see  notes,  44  Am.  &  Enc.  R.  Cas.  1T4;  36  /</, 
641;  20  /(/.  246;  17  /(/  106;  88  Am    Dkc.  115. 

Elements  of  ilaiiiafi;e;   inconvenience,  danger, 
fire,  see  note,  14  Am.  &  Enij.  R.  Cas,  207, 
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S/.  Louis,  Ft.  S.  &0  jr.  A\  Co.  V.  McAtiUff, 
43  Kan.  185,  23 /Vf.  Kep.  102.  C/iica^o,  A'. 
&^  IV.  K.  Co.  V.  Woodward,  i,"]  Kan.  191,  27 
/'<jf.  AV/.  836. 

Tlic  jury  should  take  into  consideration, 
at  the  same  time,  that  by  the  statute  if 
pnjperty  is  injured  by  fire  communicated 
by  a  locomotive  engine,  the  company  using 
it  is  absolutely  responsible  for  such  injury. 
Itangor  &•  P.  R.  Co.  v.  McCoinb,  60  Mc.  290. 

Under  a  statute  which  provides  that  the 
appraisers  in  condemnation  proceedings 
"  shall  consider  the  injury  which  such  owner 
may  sustain  by  reason  of  such  railroad," 
danger  of  fire  originating  in  sparks  from  the 
company's  locomotive  is  within  the  mean- 
ing (jf  the  statute,  and  may  be  considered 
in  assessing  the  damages.  Swinney  v.  Ft. 
Wayne,  M.  &^  C.  R.  Co.,  59  Ind.  205. 

Where  the  jury  specially  find  the  amount 
of  the  depreciation  in  the  value  of  the 
whole  tract  of  land  by  reason  of  the  con- 
struction of  the  railroad  through  a  part  of 
it,  such  sum  must  necessarily  include  the 
elements  of  damages  causing  such  deprecia- 
tion, like  inconvenience  and  danger  from 
fire.  .SV.  Lords,  Ft.  S.  &^  W.  R.  Co.  v.  Mc- 
Aitliff,  43  Kan.  185,  23  Pac.  Rep.  102. 

In  proceedings  by  an  owner  of  land 
against  a  railroad  company  for  damages  by 
the  construction  of  their  road,  the  court 
charged  that  he  could  not  be  compensated 
for  the  risk  of  fire  to  his  barn  and  contents, 
and  added  :  "  But  if  from  the  proximity  of 
the  road  to  the  building,  the  danger  of  the 
fire  is  necessarily  so  imminent  that  no  man 
t)f  common  prudence  would  use  it  for  the 
purpose  of  a  barn,  but  would  be  driven  from 
it  and  compelled  to  provide  hit;iself  with  a 
barn  elsewhere,  then  the  plaintiff  is  clearly 
injured  in  this  respect,  and  the  jury  must 
consider  it  in  estimating  the  effect  of  the 
road  on  the  property."  Hetd,  to  be  proper, 
Wilmington  dr'  R.R.  Co.  v.  StauJfer,(iO  Pa. 
St.  374. 

Plaintiffs  had  a  saw  mill  on  certain  lots, 
and  owned  certain  otiier  lots  not  imme- 
diately connecting,  but  which  were  ap- 
proached by  a  street,  and  used  in  connec- 
tion with  their  mill  for  storing  lumber. 
Defendant  company  located  its  road  on  the 
street  in  front  of  the  storage  lots,  so  as  to 
cut  off  access  thereto,  the  fee  to  the  street 
being  in  plaintiffs.  /Md,  that  the  damage 
included  any  diminution  in  the  market 
value  of  the  storage  lots,  and  also  any  de- 
preciation in  liie  value  of  the  mill  property. 


by  being  rendered  unsafe  for  the  storage  of 
lumber  by  reason  of  the  proximity  of  the 
railroad.  Chapman  v.  Oshl;oslt  &•  J/.  R.  R, 
Co.,  33  M'is.  629.— I^-ui.LOWiN'c;  Welch  v. 
Milwaukee  &  St.  P.  R.  Co.,  27  Wis.  loS. 

702.  Iiicrcnsccl  dun^vr  Iroiii  Arc  not 
nu  element. — The  increased  risk  from  fire 
is  too  remote,  contingent,  and  uncertain  to 
be  considered  as  an  element  of  damage. 
Lance  v.  Chicago,  M.  cS^  St.  J\R.  Co.,  5  Am. 
&•  Eng.  R.  Cas.  617,  57  Lnca  636,  11  A'.  //'. 
yCep.  612.— Di-STINGUISHKD  IN  Dudley  v. 
Minnesota  &  N.  W.  R.  Co.,  36  Am.  &  Eng. 
R.  Cas.  593,  77  Iowa  408.— 5/.  Lonis,  A'. 
C.  iS>»  C.  R.  Co.  v.  North,  31  Mo.  App.  345. 
— Followed  in  St.  Louis,  K.  C.  «&  C.  R. 
Co.  V.  North,  31  Mo.  App.  351. — St.  Louis, 
K.  C.  &^  C.  R.  Co.  v.  North,  31  A/o.  App.  351. 
—Following  St.  Louis,  K,  C.  «&  C.  R.  Co. 
V.  North,  31  Mo.  App.  345. — Sunbury  (S~«  E. 
R.  Co.  v.  Hummell,  27  Pa.  St.  99. — Dlsiin- 
GUISHING  Philadelphia  &  R.  R.  Co.  v. 
Yeiser,  8  Pa.  St.  366. — Followed  in  Lehigh 
Valley  R.  Co.  v.  Lazarus,  28  Pa.  St.  203. 
Not  followed  in  Kansas  City  &  E.  R.Co. 
V.  Kregeio,  20  Am.  &  Eng.  R.  Cas.  241,  32 
Kan.  608. — Lehigh  Valley  R.  Co.  v.  Lazarus, 
28  Pa.  St.  203. — Explaining  Philadelphia 
&  R.  R.  Co.  V.  Yeiser,  8  Pa.  St.  366.  Fol- 
lowing Sunbury  &  E.  R.  Co.  v.  Hummell, 
27  Pa.  St.  99. 

In  the  absence  of  all  evidence  tending  to 
show  a  decrease  in  the  value  or  rental  value 
of  premises,  caused  by  the  construction  of 
a  railroad,  or  any  increase  in  the  cost  of  in- 
surance on  account  of  the  danger  from  fire, 
an  instruction  to  the  jury  to  consider  acci- 
dental danger  from  fire  to  the  premises  re- 
sulting from  the  operation  of  the  road  will 
be  misleading  and  erroneous.  Leroy  &>  W. 
R.  Co.  V.  Ross,  36  Am.  <S^  Eng.  R.  Cas.  653, 
40  A'an.  598,  2  L.  R.  A.  217,  20  Pac:  Rep. 
197. 

Where  part  of  the  lands  used  in  connec- 
tion with  a  flax  mill  are  taken,  the  owner  is 
entitled  to  the  full  value  of  the  land  taken, 
but  is  not  entitled  to  consequential  dam- 
ages based  upon  the  possibility,  or  even 
probability,  that  the  particular  business  in 
which  he  is  engaged  might  l^e  injured,  and 
his  property  decreased  in  value,  in  conse- 
quence of  danger  to  be  apprehended  from 
fire  emitted  from  the  engines  used  by  the 
company  in  running  their  road.  /«  re 
Union  j'illage  &^  J.  R.  Co.,  35  Ho7V.  Pr. 
{N.  l'.)42o,  53 /.W;.  457. 

Nor,  /'/  seems,  is  such  owner  entitled,  in 
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such  action,  to  recover  on  account  of  in- 
creased danger  from  fire  to  his  buildings  or 
other  structures,  by  reason  of  a  change  of 
use  from  c;inal  to  railroad,  unless  the  prox- 
imity of  his  buildings,  etc.,  to  the  railroad 
be  such  as  to  render  the  danger  imminent 
and  appreciable.  Hatch  v.  Cincinnati  &•  I. 
A\  Co.,  i8  0/iio  St.  92.— Applied  in  Colum- 
bus, H.  V.  «Sc  T.  R.  Co.  7K  Gardner,  32  Am. 
&  Eng.  R.  Cas.  243,45  Ohio  St.  309,  11 
West.  Rep.  264,  13  N.  E.  Rep.  69. 

708.  Danger  from  iit'yliyoiit  fires 
iu)t  to  be  consicU'rcd.— In  awarding 
damages  to  the  owner  of  land  taken,  the 
exposure  of  his  remaiTiing  land  and  build- 
ings to  fire  from  the  company's  trains  or 
engines  is  a  proper  element  to  be  con- 
sidered in  making  the  estimate;  but  in 
making  this  estimate  it  is  competent  only 
to  take  into  consideration  tlie  risk  of  fire 
set  out  by  the  railroad  company  without  its 
fault  and  by  reason  of  the  operation  of  the 
road  through  the  premises.  For  fires  oc- 
curring by  its  negligence,  the  company  is 
liable  to  the  owner  in  a  proper  action  insti- 
tuted therefor,  and  this  element  should  not 
be  taken  into  account  in  estimating  the 
damages.  /Kansas  City  &•  E.  R.  Co,  v. 
Krt'i^elo,  20  Am.  <S^  Eng,  R.  Cas.  241,  32 
A'rjw.  608,  5  Pac.  Rep.  15.— Not  following 
Sunbury  &  E.  R.Co.  v.  Hummell,  27  Pa.  St. 
99 ;  Patten  v.  Northern  C.  R.  Co.,  33  Pa. 
St.  426. — Setsler  v.  Pennsylvania  S.  V.  R. 
Co.,  24  ///;/.  i5-»  Eng.  R,  Cas.  280,  112  Pa.  Si. 
56,  4  Atl.  Rep.  370. 

If  a  jury,  in  estimating  the  damages,  in- 
clude compensation  for  the  exposure  of  the 
buildings  to  fire  in  consequence  of  the 
neighborhood  of  the  railroad,  such  compen- 
sation will  be  presumed  to  be  estimated 
with  due  allowance  for  the  indemnity  pro- 
vided by  the  Mass,  Gen.  St.  ch.  63,  §  lor,  in 
event  of  their  injury  by  fire  communicated 
by  locomotive  engines  of  the  railroad  cor- 
poration; and  even  if  there  is  evidence  to 
ovt'rc(.'.nc  this  presumption,  it  is  inadmis- 
sible against  the  plainlifT  in  an  action 
brouglit  on  the  statute,  for  such  indemnity 
against  the  corporation,  by  a  subsequent 
grantee  of  the  buildings,  who  was  not  a 
party  to  the  proceedings  before  the  jury. 
Pierce  v.  IVorcester  dr'  N.  R.  Co.,  105  jUass. 
199,  3  Am.  Ry.  Rep.  SS7- 

704.  Iiiorcaseil  cost  of  iiisiiraiico 
nKsiiiist  lire. — The  owner  of  land  through 
which  a  railroad  passes  is  not  entitled  to 


damages  for  the  increased  rate  of  insurance 
whicli  he  may  have  to  pay  because  of  the 
danger  to  his  property  from  locomotives. 
Patten  v.  Northern  C.  R.  Co.,  33  Pa.  St.  426. 
—  Not  followed  in  Kansas  City  &  E.  R. 
Co.  V.  Kresielo,  20  Am.  &  Eng.  R.  Cas.  241, 
32  Kan.  608. 

Yet  the  market  value  of  the  property  may 
be  materially  lessened  by  reason  of  the  road. 
Therefore  the  increased  cost  of  insurance 
may  be  considered  as  alTecting  the  market 
value.  Eslich  v.  Madison  City  &»  i't.  D. 
R.  Co.,  75  loiva  443,  39  A^.  \V.  Rep.  700. 

70.1.  Injiirie.s  caii.scd  liy  hlastiiij;. — 
A  landowner  is  entitled  to  have  damai-es 
assessed  by  the  jury  f(jr  the  injury  to  his 
buildings  near  the  land  taken,  by  blasting 
rocks  within  the  line  of  the  road.  Bro^vn 
V.  Providence,  W.  <3-«  B.  R.  Co.,  5  Gray 
(Mass.)  35.  Dodge  v.  Essex  County  Com'rs, 
3  A/etc.  (Afass.)  3S0. — Approved  in  Slatten 
V.  Des  Moines  Valley  R.  Co.,  29  Iowa  148. 
Distinguished  in  Eaton  v.  Boston,  C.  & 
M.  R.  Co.,  51  N.  H.  504.  Followed  in 
Sabin  v.  Vermont  C.  R.  Co.,  25  Vt.  363. — 
Sabin  v.  Vermont  C.  R.  Co.,  25  Vt.  363. — 
Following  Dodge  7'.  Essex  County  Com'rs, 
3  Mete.  (Mass.)  380. 

But  if  loose  rocks  be  thrown  onto  the 
adjoining  land  in  blasting,  it  is  the  duty  of 
the  company  to  remove  them,  and  the  dam- 
age resulting  from  the  failure  to  do  so  can- 
not be  considered.  If  the  company  refuses 
to  remove  such  stone,  it  is  a  wrong  for 
which  the  landowner  may  maintain  an 
action.  IVhitehoitsew.  Androscoggin  R.  Co., 
52  Me.  208.— Distinguished  in  Eaton  v. 
Boston,  C.  &  M.  R.  Co.,  51  N.  H.  504. 

70G.  Iigiiries  to  crops,  fruit  trees, 
etc.^If  growing  crops  are  destroyed  by 
the  appropriation  of  the  right  of  way  and 
entry  thereunder,  the  owner  may  prove  the 
value  of  the  crops  as  an  element  of  damage. 
Lance  v.  Chicago,  M.  iSr^St.  P.  A'.  Co.,  5  .,/;//. 
<S-"  E>^.  R.  Cas.  617,  57  /owa  636,  11  A".  /('. 
Rep.  612. 

The  injury  done  to  growing  crops,  both 
inside  and  outside  of  the  land  apportioned, 
must  be  estimated  in  assessing  damages. 
Haislip  V.  Wilmington  iS^  W.  R.  Co.,  102  iV. 
Car.  376,  8  S.  E.  Rep.  92C. 

Damatje  to  a  crop  growing  ujion  land  is 
damage  to  the  land,  and  it  is  proper,  in  esti- 
mating the  damages  to  the  land,  to  take 
into  consideration  the  damage  done  to  the 
crops  growing  thereon.    Ft,  Worth  &-  D, 


\iW 


8'-^; 


'"tmi^  '^jj      \ 


'  f  • 


roo 


EMINENT    DOMAIN,  707,  708. 


C.  A'.  Co.  V.  ^'rc;//.  2  Tt-x.  yf//.  (C/z'.  G?j.) 
137.  International  &•  G.  N.  R.  Co.  v.  Ma- 
lonc ,  I   Tex.  .Ipp.  {Civ.  Cas.)  92. 

After  the  location  of  a  railroad  tlirough 
plaiiitill's  land,  but  before  bond  had  been 
given  to  secure  damages  and  actual  entry 
made,  plaintiti  planted  the  usual  crops, 
wliicli  were  destroyed  by  the  construction 
of  the  road.  }It!d,  that  the  destruction  of 
iiis  crops  was  an  injury  to  plaintitT  for 
which  lie  was  entitlei.  to  recover.  Gilmore 
\.  J'itts/>iii\i;/',  ('.  R.  Co.,  104 /'a.  St. 

275. 

The  destruclio-  '  \  .  ndowncr's  crops 
by  reason  of  iiis  fences  being  thrown  d(jwn 
by  the  builders  <''  a  railroad,  and  the  cost 
and  annoyance  of  keej  '••';  tin.  ■'  k  out  of 
his  crops,  are  not  proper  clein'M)t-  of  c'  im- 
age in  a  proceeding  for  condemnation  of 
a  right  of  way.  They  are  an  independent 
tort.  Sprini^fit'ld  <5-«  M.  R.  Co.  v.  Henry,  44 
Ark.  360.— Limiting  Springfield  &  M.  R. 
Co.  V.  Rhea,  44  Ark.  258. 

Special  damage  done  to  an  orchard  on 
land  through  which  a  right  of  way  for  use 
of  a  railroad  is  condemned  will  be  allowed. 
Selina,  R.  &>  D.  R.  Co.  v.  Redwine,  51  Ga. 
470. 

707.  Injuries  to  life  estate.  —  The 
true  rule  for  valuing  the  damages  as  a 
whole  is  the  diflerence  between  the  value  of 
the  property  before  the  making  of  the  road 
and  its  value  after  the  road  is  made,  as  af- 
fected by  it;  and  of  tliis  difference  the  life 
tenant  is  entitled  to  the  proportion  of  the 
whole  which  the  value  of  the  life  estate 
bears  to  the  whole  difference.  Pittsburgh, 
V.  &*  C.  R.  Co.  V.  Bentley,  88  Pa.  St.  178. 

The  net  annual  value  of  the  premises, 
multiplied  by  the  years  of  the  life  tenant's 
expectancy  of  life,  and  reduced  by  calcula-* 
lion  to  a  present  cash  value,  is  not  an  incor- 
rect mode  of  determining  the  value  of  the 
life  estate  as  compared  with  the  value  of 
the  remainder  in  fee.  Pittsburgh,  V.  &»  C. 
R.  Co.  v.  Uentley,  88  Pa.  St.  178. 

708.  Injuries  to  tenant  for  years.* 
— The  lessee's  recovery  is  restricted  to  the 
value  of  his  riglit  of  possession  of  the  strip 
of  ground  actually  taken,  plus  the  differ- 
ence between  the  actual  market  value  of  his 
right  of  possession  to  the  remaining  por- 
tion of  the  land,  immediately  before  and 
immediately  after  the  appropriation  of  the 
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*  Measure  of  damages  to  a  tenant  for  a  term 
q(  years,  see  51  Am.  &  Eng.  R.  Cas.  631,  a/'str. 


right  of  way,  with  interest  thereon  from  the 
date  of  filing  the  report  of  the  commis- 
sioners. Chicago,  A'.  &^  N.  R.  Co.  v.  Van 
Cleave,  57  Am.  &'  Eng.  R.  Cas.  522,  52  Kan, 
665,  33  Pac.  Rep.  472.  Renwick  v.  Daven- 
port vS>»  N.  W.  R.  Co.,  49  loiva  664.  Phila- 
delphia &*  R.  R.  Co.  v.  Gets,  28  Avt.  &<•  Eng, 
R.  Cas.  244,  113  Pa.  St.  214,  6  Atl.  Rep.  356. 
Seattle  &•  M.  R.  Co.  v.  Siheike,^  Wash.  62^, 
29  Pac,  Rep.  217,  30  Pac.  Rep.  503. 

In  such  cases  the  tenant  is  not  entitled  to 
damages  for  injuries  to  the  land  and  build- 
ings, fruit  trees  and  other  improvements 
thereon  at  the  time  he  took  possession 
under  the  lease,  but  is  entitled  to  recover 
the  value  of  growing  crops  destroyed  in 
building  the  railroad,  and  also  the  value  of 
buildings  erected  by  him  for  his  own  use  as 
tenant,  or,  in  case  of  removal  of  such  build- 
ings to  another  portion  of  the  premises,  the 
cost  thereof.  Seattle  &^M.  R.  Co.  v.  Scheike^ 
3  Wash.  625,  29  Pac.  Rep.  217,  30  Pac.  Rep. 

503- 

If  the  right  of  a  lessee  is  worth  no  more 
than  he  has  agreed  to  pay  in  futuro  for  it, 
the  expropriator  of  that  right  would  pay 
him  nothing,  as  it  is  worth  nothing.  But  if 
the  right  of  lease  will  bring  a  greater  sum 
than  it  is  to  cost  the  lessee,  the  latter  is  en- 
titled to  be  paid  the  amount  of  such  excess, 
which  amount  cannot  be  charged  upon  the 
sum  fixed  for  the  rights  of  the  owner,  un- 
less the  owner  has  received  the  rent  in  ad- 
vance, or  unless  the  value  of  his  right  has 
been  fixed  by  reference  to  the  present  actual 
value  of  the  lease.  The  true  test  of  the 
value  of  the  rights  of  the  lessee  is  found  in 
the  excess  which  it  will  now  sell  for  over 
he  amount  he  has  agreed  to  pay  for  it.  In 
re  Mori^an  R.  R.  &•  S.  S.  Co.,  32  La.  Ann. 

371. 

The  damages  to  be  awarded  to  the  owner 
of  a  leasehold  estate  must  be  limited  to  the 
market  value  of  his  interest  in  the  land 
taken ;  but  all  consequential  damages  aris- 
ing from  the  interruption  of  his  business, 
his  inability  to  perform  contracts  entered 
into,  the  loss  of  profits  and  good  will,  and 
the  expenses  of  removing  his  personal 
property  from  the  premises  must  he  ex- 
cluded, /n  re  New  York,  W.  S.  &■'  B.  R. 
Co.,  35  Hun  {N.   F.)  633. 

In  estimating  the  damages  payable  to  the 
tenants,  it  is  proper  for  the  jury  to  consider, 
as  elements  of  damage,  the  fact  that  the 
location  of  the  railroad  compelled  the  re- 
moval of  the   business  conducted   by   the 
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tenants,  and  the  depreciation  in  value  of 
the  leaseiiold  and  also  of  the  machinery 
and  personal  property  of  the  tenants  used 
in  their  business,  consequent  upon  such  re- 
moval. The  dilTerence  between  the  value 
(if  the  machinery  in  connection  with  the 
business  conducted  on  the  property,  and  its 
value  to  be  removed  and  applied  to  the 
same  or  other  use,  is  a  proper  element  of 
(iamaije  to  be  considered  by  the  jury.  Getz 
V.  Piiihidt'lpltia  &"  A'.  A'.   Co.,  105   Pa.  S/. 

547. 

Where  a  railroar.  was  located  across  a 
leased  coal  yard,  in  estimating  dama<;es 
thereto  it  was  proper  to  show  the  amount 
of  the  lessee's  necessary  expenditures  for 
new  appliances,  and  the  increased  expense 
and  loss  in  handlingcoal.  Kersey  \.  Schuyl- 
kill River  E.  S.  R.  Co.,  133  Pa.  S/.  234,  19 
A/l.  Rep.  553.— Reviewkd  in  Ehret  v. 
Schuylkill  River  E.  S.  R.  Co.,  151  Pa.  St. 
158. 

In  a  proceeding  to  condemn  land  for  a 
right  of  way,  the  jury  allowed  a  lessee  of 
the  land  taken,  whose  lease  had  three  years 
to  run,  the  amount  of  rent  he  was  to  pay 
per  acre  for  the  whole  term,  as  to  the  land 
condemned,  while  he  contended  that  for 
gardening  purposes  it  might  yield  much 
more.  There  was  no  proof  that  it  would 
be  used  for  such  purpose,  and  no  other 
damages  shown,  and  it  appeared  that  the 
lessee  had  the  option  of  terminating  the 
lease  at  any  time.  Held,  that  the  verdict 
would  not  be  set  aside  as  against  the  evi- 
dence, and  that  future  profits  of  the  land 
taken  were  too  uncertain  to  be  depended 
upon  as  a  measure  of  damages.  Booker  v. 
/  'eiiice  &^  C.  A'.  Co.,  5  A>u.  &•  En^^.  R.  Cas. 
357,  loi  ///.  333. 

7<M>.  Injury  to  Imsiness— Loss  of 
prolits.* — The  jury  cannot  take  into  con- 
sideration any  supposed  loss  to  the  plain- 
tilT  of  profits  in  his  business  by  reason  of 
the  appropriation  of  his  projicrty  by  the 
railroad  company.  Pi/lsl'tnxh  &>  W.  R.  Co. 
v.  Pattirsoii,  107  Pa.  St.  46 r.  De  Huol  v. 
Freeport  &^  M.  R.  R.  Co.  ,111  ///.  499. 

Hut  evidcTice  of  such  loss  is  admissible 
for  the  purpose  of  showing  the  decreased 
market  value  of  hotel  property.  I.aflin  v. 
C7/ /<■,?-•.',  IV.  (S^»  N.  R.  Co.,  33  Fed.  Rep.  415. 

Wiiere  landowners  are  using  their  prop- 
city    in    lucrative    business,    in    which  the 


*  Profits  ;is  an  clement  of  damage,  see  note, 
22  Am.  &  C.No.  R.  Cas.  99. 


locality  and  the  surroundings  have  some 
bearing  on  its  value,  apart  from  the  money 
value  of  the  property  itself,  they  are  enti- 
tled to  be  C(jmpensate(i  so  as  to  lose  noth- 
ing by  the  interruption  of  their  business 
and  its  damage  by  tlie  change.  Urand 
Rapids  &^  I.  R.  Co.  v.  Weideii,  70  Mich.  390, 
14  U'esl.  Rep.  642,  38  A'.  W.  Rep.  294. 

A  landowner  whose  proi)erty  is  taken  for 
public  use  should  be  compensated  for  such 
loss  as  he  is  able  to  show,  with  reasonable 
certainty,  he  will  sufTer  during  the  time  his 
business  is  thereby  necessarily  interrupted. 
Com'rs  of  Parks  Ss^  Boulevards  v.  Moesta,  91 
Mich.  149,  51  X.  W.  Rep.  903. 

Hut  damages  are  not  to  be  given  for  the 
proiiable  injury  wliicli  the  business  of  a 
landowner  may  sulTer  from  competition,  in- 
troduced by  the  building  of  the  new  road. 
Petition  of  Mt.  Washington  Road  Co.,  35  iY. 
H.  134.  Harvey  v.  Lackawanna  (S->  P>.  R. 
Co.,  47  Pa.  St.  428. — Following  Schuylkill 
Nav.  Co.  V.  Thoburn,  7  S.  &  R.  (Pa.)  411 ; 
Schuylkill  Nav.  Co.  v.  Farr,  4  Watts  &  S. 
(Pa.)  375;  In  re  Furman  St.,  17  Wend.  (N. 
Y.)  649. — Followed  in  Lodge  v.  Frank- 
ford  &  H.  R.  Co.,  9  Phila.  (Pa.)  543. 

In  assessing  the  damages  that  will  be 
done  to  a  turnpike  road  by  reason  of  the 
building  of  a  railroad,  the  fact  that  the 
business  of  the  turnpike  company  will  be 
diminished  by  reason  of  the  railroad  run- 
ning in  the  same  general  direction,  and  by 
its  carrying  persons  that  would  otherwise 
travel  on  the  turnpike,  camiot  be  consid- 
ered. Troy  &f  B.  R.  Co.  v.  Northern  Turn- 
pike Co.,  16  'Barb.  {N.  Y.)  100.— Distin- 
guished IN  Re  Utica,  C.  &  S.  V.  R.  Co., 
56  Barb.  (N.  Y.)  456.  Reviewed  in  Lake 
Shore  &  M.  S.  R.  Co.  v.  Cincinnati,  S.  &  C. 
R.  Co.,  30  Ohio  St.  604. 

In  estimating  the  value  of  land  taken  for 
a  railroad,  the  jury  may  take  into  consid- 
eration its  productiveness,  or  the  income 
which  might  have  been  derived  from  it  if  it 
had  not  been  taken.  U'eyer  v.  Chicago,  W, 
&*  N.  R.  Co.,  68  Wis.  iSo,  31  N.  W.  Rep. 
710. 

On  an  application  to  condemn  for  aright 
of  way  for  a  railroad,  a  part  of  four  lots, 
held  by  the  defendant  under  a  lease,  which 
leaseiiold  lots  were  occupied  by  the  defend- 
ant in  connection  with  adjacent  lots,  of 
which  he  was  the  absolute  owner,  and 
which  were  used  in  carrying  on  an  .-Xten- 
sive  hot-bed  svstem  of  flower  gardening, 
the   court    instructed    the   jury   that   there 
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could  be  no  recovery  for  loss  of  business  or 
loss  of  profits,  /ie/t/,  that  the  instruction 
was  correct.  Chica^^o  &»  E.  K,  Co,  v. 
Dresel,  20  y/;«.  6^*  ^i«^.  K.  Cas.  263,  1 10  ///. 
S9. 

7  10.  Injury  to  race  track. — //  sirms 
tiiat  the  value  of  a  training  track  to  the 
owner,  which  will  be  destroyed,  is  allowable 
as  a  part  of  the  compensation  to  be  paid  for 
the  ri,t;ht  of  way  tlir(ji";h  a  farm.  iV.  Louis, 
J.  (S-  .S.  A".  Co.  V.  Kir  by,  10  Am.  i5-»  Evi;.  R. 
Cas.  214, 104  ///.  345  — OuoTEU  IN  Johnson 
V.  Freeport&  M.  R.  K.  Co.,  25  Am.&  Eng. 
R.  Cas.  192,  1 1 1  111.  413. 

Where  a  landowner  is  engaged  in  breeding 
liorses,  and  training  and  preparing  them  for 
market,  and  as  a  means  of  doing  so  has  a 
track  on  his  farm,  which  isdestroyed  by  the 
building  of  a  railroad,  damages  should  not 
be  assessed  as  though  his  business  was 
broken  up,  but  the  damages  should  be 
limited  to  the  cost  of  constructing  another 
track,  which  the  evidence  shows  may  be 
done,  as  good  as  the  former  one.  In  re  New 
York,  L.  (5-  W.  K.  Co.,  29  Hiin  (A'  }'.)  i.— 
Applying  In  re  New  York  C.  &  H.  R.  R. 
Co.,  15  Hun  63.  Rkvikwing  In  re  Utica, 
C.  &  S.  V.  R.  Co.,  56  Barb.  456.— Disap- 
PROVKD  IN  American  Rank  Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252. 

711.  Injury  to  riparian  riglits.— 
As  the  title  of  one  owning  land  bounded 
upon  a  stream  not  navigable,  at  common 
law  extends  to  the  centre  of  the  stream, 
the  state  cannot  grant  a  charter  to  a  rail- 
road company  to  take  or  damage  such 
owner's  property  so  situated,  without  com- 
pensation. Therefore,  if  the  company, 
under  its  charter,  erects  a  bridge  across 
such  a  stream,  and  the  property  of  another, 
hounded  by  the  stream,  is  either  taken  or 
damaged  thereby,  a  right  of  action  exists  in 
his  favor;  but  such  party  can  only  recover 
for  damages  which  are  special  to  his  prop- 
erty, and  not  for  such  as  are  incidental  to 
and  shared  by  the  public  at  large.  Chica^^o 
&-  P.  A\  Co.  v.  S/ei/i,  75  ///.  41. 

It  is  proper  to  consider  the  right  which 
a  riparian  proprietor  along  a  navigable 
stream  has  of  access  to  the  part  of  the 
navigable  river  in  front  of  his  premises,  and 
the  right  to  make  a  landing,  dock,  wharf,  or 
pier  for  his  own  use  or  the  use  of  the  public. 
S/.  Louis,  K.  &^  N.  W.  A\  Co.  v.  .SV.  Louis 
Union  Stock  Yards  Co.,  57  Am.  &>  Etio-.  A'. 
Cos.  677,  120  ATo.  541,  25  S.   ^f'.  Rep.  399. 

The  owner  of  land  adjoining  a  navigable 


river  owns  the  soil  to  low  water  mark,  sub- 
ject to  the  public  right  of  navigation  to 
high  water  mark  as  it  exists  naturally.  So 
where  a  spring  of  water  situated  below  high 
water  mark  has  been  cut  of!  or  injured  by 
the  construction  of  a  railroad,  he  is  en- 
titled to  compensation.  Lehigh  I'alley  K. 
Co.  v.  Trone,  28  Pa.  St.  206. 

Where  lands  appropriated  line  along  the 
shores  of  Puget  Sound  it  is  error,  in  award- 
ing damages  to  the  owner,  to  allow  wit- 
nesses to  include  in  their  estimate  of  its 
value  certain  prospective  rights  to  the  lands 
below  the  line  of  ordinary  high  tide.  />'<//- 
inghani  Bay  &>  B.  C.  N.  Co.  v.  Strand,  5 1 
Am.  <S^  Eng.  R.  Cas.  608,  4  Wash,  311,  30 
Pac.  Rep.  144. 

712.  Injury  to  water  power  or  mill 
property.* — Where  upon  the  property, 
part  of  which  is  taken,  there  is  a  water 
power,  the  jury  may  assess  full  damages  for 
the  injury  to  the  water  power  from  the 
taking.  Lake  Superior  &»  M.  R.  Co.  v. 
Greve,  17  Minn.  322  {Gil.  299),  4  Am.  Ry. 
Rep.  173,  8  Am.  Ry.Rep.  217. 

Where  a  railroad  company,  having  no 
right  of  way,  so  constructs  its  roadbed 
across  an  nnperfected  homestead  as  to  ob- 
struct a  mill  race  and  destroy  tiie  use  of  the 
mill  on  it,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  mill  site 
and  machinery  before  the  obstruction  and 
after  it.  Hot  Springs  R.  Co.  v.  Tyler,  10 
Am.  &!^  Eng.  R.  Cas.  145,  36  Ark.  205. 

Where  a  part  of  a  tract  of  land  is  taken 
for  a  railroad,  on  which  a  mill  is  situate,  in- 
juries to  the  milling  business,  caused  by  the 
competition  which  the  railroad  will  bring, 
should  not  be  considered  in  assessing  the 
damages.  Shenandoah  Valley  R.  Co.  v. 
Shepherd,  26  \V.   Va.  672. 

In  an  action  for  damages  done  to  a  mill 
property  by  the  construction  of  a  road,  the 
injury  to  the  unused  and  surplus  water 
power  of  plaintiff  is  a  legal  ground  of 
claim,  and  the  measure  of  damages  is  its 
actual  market  value  for  any  useful  purpose, 
the  mill  property  remaining  as  it  was  when 
the  road  was  constructed ;  hence,  evidence 
as  to  the  power  that  could  be  gained  by 
erecting  a  new  dam  further  down  the 
stream,  making  a  shorter  race,  and  other  al- 
terations, is    irrelevant   and    inadmissible. 


♦Damages  for  loss  of  custom  by  mill  near 
which  railroad  was  constructed,  see  note,  44  Am. 
&  Eng.  R.  Cas.  124. 
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Dorian  v.  East  Urandyxvinc  &^  JV.  J^.  Co., 
46  Pa.  St.  520. 

Tlie  admission  of  evidence  that  the  com- 
pany liad  odered  to  repair  the  damages  and 
remove  the  inconveniences  caused  by  tiie 
construction  of  the  road  is  immaterial 
wiicre  the  jury  were  instructed  in  the 
charge  tliat  as  tlie  work  was  never  done, 
the  injuries  complained  of  were  a  proper 
subject  of  compensati(m.  Dor/an  v.  East 
Brandywine  &>  \V.  R.  Co.,  46  /'a.  .St.  520. 

713.  Obstriii-tioii  of  access  to 
premises,  };**'>c*'«>lb'»* — J"'^'^  compensa- 
tion, under  the  constitution,  to  the  owner 
of  a  city  lot,  for  a  part  of  the  lot  taken 
and  applied  to  the  use  of  a  railroad  com- 
pany, includes  not  only  the  value  of  the 
part  of  ttie  lot  so  taken  and  applied, 
but  also  the  injury  resulting  therefrom 
to  the  remaining  parts  of  the  lot ;  and 
if  the  ways  of  access  to  and  egress  from 
the  lot  are  obstructed  or  interrupted  thercl)y, 
such  obstruction  or  interruption  forms  a 
part  of  the  injury,  for  which  tlie  owner  is 
entitled  to  compensation.  Hooper  v.  Sa^'an- 
nali  &»  M.  R.  Co.,  14  Am.  (S»  Eng.  R.  Cas. 
256,  69  Ala.  529. 

Where  a  lot  sought  to  be  taken  for  a 
public  use  is  used  for  a  coal  yard,  in  con- 
nection with  its  appurtenances,  which  are  a 
right  of  way  over  an  adjoining  lot  to  a  pub- 
lic street,  a  right  to  the  use  of  a  coal  office 
and  a  pair  of  scales  on  the  latter  lot,  and  of 
a  side  track  from  a  railroad,  and  the  lot 
sought  is  of  but  little  value  without  such 
rights  and  privileges  in  the  other  lot,  the 
jury,  in  estimating  the  compensation  to  the 
lot  sought,  should  consider  its  value  in  con- 
nection with  its  appurtenances.  Chicago, 
S.  F.  <Sn.  C.  R.  Co.  v.  Ward.  128  ///.  349,  18 
N.  E.  Rep.  828,  21  .V.  E.  Rep.  562. 

Where  railway  tracks  are  constructed  in 
a  public  highway  on  ground  thrown  up  con- 
siderably above  the  common  level,  under 
proper  license,  in  front  of  a  person's  tract 
of  land,  whereby  he  is  cut  off  from  access  to 
and  egress  from  the  same,  he  cannot  re- 
cover for  any  injury  or  damage  he  thereby 
sustained  in  common  with  the  public  gen- 
erally, but  he  may  recover  for  any  damages 
he  may  have  sustained  individually  in  re- 
spect to  his  private  property,  separate  and 
distinct  from  the  disturbance  of  the  public 
easement.     Chicago   &-  W.    I.    R.    Co.  v. 


*  Damages  for  obstruction  of  access  to  prem- 
ises, see  note,  2  A.M.  &  Eng.  R.  Cas.  464. 


Ayrrs,  14  Am.  Sr^  Eng.  R.  Cas.  153,  106  ///. 
511. 

Where  county  commissioners  direct  the 
respondents  to  make  and  maintain  a  way 
for  the  benefit  of  the  petitioner,  as  required 
by  the  Mass.  Act  of  1S41,  ch.  125,;!  i,  with 
which  order  the  respondents  neglect  to 
coni[)ly,  such  neglect  is  no  ground  for  an 
allouancf  of  damages,  on  a  hearing  before 
a  sheriff's  jury,  but  the  petitioner's  remedy 
therefor  is  under  the  second  section  of  the 
same  statute.  White  v.  Boston  &'  P.  R. 
Corp.,  6  Ciish.  {Mass.)  420. 

Where  a  railroad  is  substituted  for  a  plank 
road,  the  injury  that  plaintiff  sustained  by 
being  deprived  of  tlic  use  of  a  plank  road 
is  one  that  he  sustained  in  common  with 
the  whole  public,  and  for  such  injuries  dam- 
ages are  not  to  be  allowed  ;  but  for  the  con- 
struction of  a  private  way  from  his  build- 
ings to  the  public  higliway,  necessitated  by 
the  substitution  of  the  railroad  for  the  plank 
road,  the  plaintiff  is  entitled  to  damages. 
Brainard  M.  Missisqitoi R.  Co.,  48  Vt.  107,  16 
ylm.  Ry.  /\'cp.  380. 

714-.  liicoiiveiiieiicc  in  iKissin^ 
from  one  pairt  of  farm  or  tract  to 
another. — The  fact  that,  by  the  consirucr 
tion  of  a  railroad  through  a  man's  farm,  a 
part  of  it  is  cut  off,  and  he  has  to  travel  a 
greater  distance  to  get  to  the  part  so  cut 
off,  as  well  as  the  danger  to  wiiicli  the 
owner  and  his  family  and  stock  are  ex- 
posed in  crossing  the  track  from  one  part 
of  the  farm  to  the  other,  arc  elements  of 
damage,  under  the  statute,  for  the  con- 
siderati<m  of  the  jury,  in  a  proceeding  to 
condemn  land  for  the  right  of  way.  Feoria, 
A.&'  D.  R.  Co.  V.  Sa^vyer,  71  ///.  361.  St. 
foseph  &^  I.  R.  Co.  V.  Shamhaugh,  106  Mo. 
557,  17  5.  W.  Rep.  581.  International  &^G. 
A'.  R.  Co.  V.  Pape,  62  Tex.  313. 

Where  a  strip  of  land  through  a  farm  is 
sought  to  be  condemned,  it  is  error  to  in- 
struct the  jury  that  "  incidental  damages  " 
should  not  be  considered  by  them,  as  being 
calculated  to  confine  the  jury  to  the  value 
of  the  land  actually  taken.  Damnges  may 
he  allowed  where  one  part  of  a  farm  is  cut 
off  from  the  other,  and  where  it  is  rendered 
more  inconvenient  to  reach  a  highway. 
Such  damages  may  be  regarded  as  inci- 
dental. De  liiiol  V.  Freeport  &•  M.  R.  R. 
Co.,  Ill  ///.  499. 

The  injury  which  may  be  done  to  the 
owner  by  destroying  all  communication  be- 
tween parts  ot  his  land  lying  on  opposite  sides 
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of  the  tmck  is  to  be  included  in  the  estimate 
of  tiiat  (iamaf^e.  An  action  to  recover  dam- 
ay(!s  for  destroyjn}^  sucii  coninuinicatioii,  by 
taiviiig  land  for  a  road,  or  by  the  erection 
tliere(Mi  of  an  enibaiikinciit,  proceeding,  not 
on  ihc  jjround  that  the  land  was  uidawfidly 
taken,  l)ut  that  the  p(j\ver  conferred  had 
been  transcended  or  al)Used,alTords  no  basis 
for  a  decision  of  the  constitutionality  of 
that  power.  Miisoii  v.  Keiinehcc  iS-*  /'.  R. 
Co.,  31  Mc.  21  5. 

The  delay  to  the  owner  in  time  and  labor 
in  necessarily  o[)ening  and  shutting  gates, 
or  letting  down  and  putting  up  bars,  in 
crossing  the  track  from  one  side  to  the 
other,  is  proper  to  be  considered  by  the 
jury  as  an  element  of  damage.  Minnesota 
\' alley  R.  Co.  V.  Doran,  17  Minn.  188  {Gil. 
1O2),  4  Am.  Ry.  Rep.  1S7. 

It  is  proper  also  for  the  jury  to  consider 
as  an  element  of  damages  whether  a  fence, 
whicli  the  company  is  required  by  law  to 
construct  on  each  side  of  its  line,  did  not 
create  a  further  obstruction  to  the  free  use 
of  the  farm  ;  that  is,  whether  the  fence  and 
road  did  not  damage  the  farm  more  than 
the  road  alone  would  do.  Minnesota  Valley 
R.  Co.  V.  Doran,  17  Minn.  188  (Gil.  162),  4 
Am.  Ry.  Rep.  187. 

As  the  statutes  confer  upon  railroad  cor- 
porations no  right  to  inclose  with  high 
fences  land  taken  for  their  road,  so  as  to  pre- 
vent the  passage  of  the  adjoining  landowner 
to  and  from  the  different  portions  of  his  es- 
tate, the  landowner  cannot  rely  upon  such 
anticipated  obstruction  as  a  ground  of  dam- 
age against  the  company  for  taking  his 
land.  Boston  &•  W.  R.  Corp.  v.  Old  Colony 
R.  Corp.,  12  Ciis/i.  (Mass.)6of,. 

Where  an  entire  tract  of  land  is  cut  asim- 
der  by  an  appropriation  of  an  easement 
upon  it  by  a  canal  company,  for  the  pur- 
pose of  a  canal,  and  this  easement  is  after- 
wards transferred  by  the  canal  company  to 
a  railroad  company  for  the  purpose  of  a 
railroad  ;  and  the  latter,  in  the  construction 
of  its  railroad,  throws  up  embankments  and 
excavates  cuts  across  a  common  public 
highway  skirting  the  track,  and  constitut- 
ing the  oidy  convenient  means  of  access  be- 
tween the  parcels  into  which  the  tract  had 
been  thus  severed,  the  increased  incon- 
venience and  danger  of  access  thus  occa- 
sioned between  the  two  parts  of  the  tract 
are  peculiar  to  the  owner  of  the  tract  in  the 
use  of  his  property,  not  common  to  the 
public  at  lar<;e,  and  for  this  increase  of  in- 


convenience and  danger  he  is  entitled  to 
compensation.  J/ate/i  v.  Cincinnati  &^  I. 
R.  Co.,  18  ()//io  St.  1)2. 

7  15.  Ob.'striic-tioii  ot'acct'NS  to  iiav- 
ipible  WJltiT.  -  Where  a  railroafl  com- 
pany condemns  a  rigiit  of  way  over  flats,  so 
as  to  cut  off  access  from  the  remaining  por- 
tion to  tide  water,  the  value  of  such  access 
should  be  considered  in  estimating  tlie  dam- 
ages.    Driiry  v.  Mittlanil  R.  Co.,  127  Mass. 

571. 

F?nt  in  estimating  such  injury  the  possi- 
bility that  the  corporation  might  be  willing 
to  allow  spur  tracks  to  be  built  on  the  re- 
maining flats  for  the  purpose  of  filling  the 
same,  or  for  [)urposes  of  business,  should 
not  be  considered.  Drury  v.  Midland  R. 
Co.,  127  Mass.  571. 

Where  the  erection  of  a  railroad  bridge 
across  a  river  in  a  city  causes  a  permanent 
injury  or  depreciation  in  the  value  of  a  lot 
in  the  immediate  vicinity  which  is  used  for 
dock  purposes,  such  injury  is  a  proper  ele- 
ment of  damages  in  a  suit  by  the  owner 
against  the  company,  and  it  is  proper 
to  allow  the  lot  owner  to  show  such  dam- 
age by  proving  the  value  of  his  property 
before  the  erection  of  the  bridge  and  its 
value  after;  or  in  other  words,  to  prove  how 
much  less  the  property  would  sell  for  in 
consequence  of  the  building  of  the  bridge. 
Chicago  &>  P.  R.  Co.  v.  Stein,  75  ///.  41. 

If  the  fact  that  lots  are  located  vvitli  a 
frontage  on  a  river,  at  a  place  where  they 
can,  at  some  future  time,  when  demanded, 
be  made  available  as  dock  property,  en- 
hances their  present  market  value  in  their 
then  condition  and  state  of  improvement  or 
want  of  improvement,  that  fact  will  be  com- 
petent and  proper  to  be  shown  and  con- 
sidered by  the  jury  in  estimating  the  dam- 
ages. Calumet  River  R.  Co.  v.  Moore,  33 
Am.  &^  Eng.  R.  Cas.  179,  124  ///.  329,  15  A'. 
E.  Rep.  764. 

In  such  case  it  can  make  no  difference 
that  there  may  be  no  present  demand  for 
docks  upon  the  lots.  If,  in  consequence  of 
their  supposed  adaptation  to  such  use,  they 
have  an  increased  market  value  above  what 
they  otherwise  would  have,  such  value  forms 
the  proper  basis  of  a  recovery.  Calumet 
River  R.  Co.  v.  Moore,  33  Am.  &->  Eng.  R. 
Cas.  179,  124  III.  329,  15  A'.  E.  Rep.  764. 

An  instruction  which  ignores  the  right  of 
the  defendant  to  recover  anything  for  ad- 
ditional expense  that  will  necessarily  be  in- 
curred by  the  defendant  in  handling  stock 
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to  be  transported  by  water,  or  injury  to  tbe 
warelioiisc,  is  erroneous.  S/.  Loin's,  A'.  &* 
X.  jr.  A'.  Co.  V.  S/.  Louis  Union  St  oil:  ^'ards 
Co.,  57  Am.  &>  Eitg.  R.  Cus.  677,  120  Mo. 
541.  25  X.  \V.  Ref>.  399. 

Wiierc,  in  condeninatioii  proceed i  1151s,  no 
riy;ht  of  crossinj^  the  riglit  (jf  way  con- 
demned, or  of  niaintaininjr  a  cattle  chute 
uiHleriicath  tiie  traci\,  is  reserved  to  the  dc- 
feiidaiit  ii!  tlie  plaint  ill's  i)etition,  and  no 
olli-r  is  made  at  tiie  time  of  tiic  ial  and  in 
open  court  to  construct  and  maintain  for 
til.!  defendant  a  crossini;  of  any  iiiiid,  tlie 
railroad  company  cannot  secure  a  niitii^a- 
tion  of  daniajjes  by  permitting  the  use  of 
such  a  way  under  its  traclcs,  since  all  the 
ri^lit  whicii  the  defendant  has  to  cross  un- 
der sucli  circumstances  is  a  mere  license, 
which  may  be  revoked  at  any  time  at  tlie 
pleasure  of  the  company.  St.  Louis,  A".  &^ 
A'.  IV.  R.  Co.  V.  St.  Louis  Union  Stoc/:  Wirds 
Co.,  57  Am.  &•>  LCng.  R.  Cus.  677,  1 20  Mo.  541 , 
25  .v.  ir.  Rep.  399. 

Where  an  elevator  used  for  the  deposit  of 
grain  stands  on  ground  considerably  above 
and  some  distance  from  a  river  upon  which 
grain  was  carried  from  the  elevator,  and 
the  grain  was  transferred  from  the  elevator 
to  boats  through  an  inclined  chute  or  tube 
called  a  "conductor,"  and  a  railroad  for 
which  a  condemnation  was  sought  was  to 
be  located  between  the  elevator  "nd  the 
river,  and  was  to  be  constructed  on  trestles 
and  elevated  entirely  above  the  chute  or 
conductor,  so  as  not  to  interfere  with  the 
transferring  of  grain  from  the  elevator  to 
the  river — held,  there  could  be  no  damage 
assessed.  I^eoria  &^  P.  U.  R.  Co.  v.  Peoria 
&>  F.  R.  Co.,  10  Am.  &>  Eng.  R.  Cas.  129, 
105  ///.  1 10. 

710.  Prevontiii}?  acccs.s  by  osittle 
to  water. — In  assessing  damages  for  the 
location  and  construction  of  a  railroad 
tliroiigh  a  farm,  the  owner  is  not  entitled  to 
an  allowance  for  interference  with  his  ac- 
cess, by  means  of  a  public  highway,  to  a 
watering  place  thereon,  but  within  the 
bounds  of  another's  land,  arising  from  the 
manner  in  which  the  highway  is  crossed  by 
the  railroad.  Gorges  v.  PJiihxdelpIiia,  H. 
ij"  P.  R.  Co.,  51  Am.  (S>»  Rug.  R.  Cas.  593, 
144  I'a.  St.  I,  22  Atl.  Rep.  715. 

The  rightful  power  of  a  canal  company 
over  the  canal,  in  the  absence  of  any  stat- 
ute or  contract  to  limit  it,  being  exclusive, 
any  use  of  the  waters  of  the  canal  for  pur- 
poses of  navigation  or  for  watering  stock 
4  D.  R.  D.-45. 


by  the  owner  of  the  fee  simple  of  the  lands 
intersected  by  it,  being  a  matter  of  sulfer- 
ancc  and  not  of  right,  the  loss  of  these 
conveniences  by  reason  of  the  building  of  a 
railroad  along  the  canal  does  not  constitute 
an  clement  to  be  rei:koned  in  estimating 
the  amount  of  his  comiiensaiion.  llalch  v. 
Cincinnati Sf^  f.  R.  Co.,  18  t>//io  St.  92. 

A  landowner  whose  cattle  are  cut  olT  by 
tiie  construction  of  a  railroad  across  his 
land,  from  access  to  the  water  of  a  canal 
alongside  of  the  same,  is  not  entitled  to 
have  this  regardid  as  an  element  of  tiam- 
ages.  Taking  cattle  upon  the  bank  of  a 
canal  is  contrary  to  law,  and  a  facility  to 
violate  the  law  cannot  i)e  set  up  as  a  pecu- 
liar advantage  to  a  property.  Pliiladelpliia 
&->  R.  R.  Co.  V.  Reading  Sr^  P.  R.  Co.,  2  Pa, 
Dist.  857. 

717.  Loss  ot'iisv  ot'si>riii^of'\vat<>r. 
— Where  the  owner  of  the  land  over  which 
it  is  sought  to  condemn  the  right  of  way 
claims  that  he  will  thereby  lose  the  benefi- 
cial enjoyment  of  a  spring  on  the  land,  that 
is  a  proper  subject  for  the  consideration  of 
tlie  jury  in  adjusting  the  compensation. 
Peoria  £-  R.  /.  A'.  Co.  v.  Bryant,  57  ///.  473, 
10  Am.  Ry.  Rep.  464. 

Where  the  evidence  showed  that  a  spring 
of  water  within  the  railroad  company's  lo- 
cation could,  by  stone  work  and  pipes,  be 
conducted  by  the  landowner  to  a  place  on  his 
property  outside  of  the  right  of  way,  where 
it  could  he  made  useful  for  every  purpose 
for  which  the  spring  itself  was  ever  useful 
— held,  that  the  landowner  is  in  such  case 
entitled  to  conduct  said  water  to  any  place 
where  he  can  make  it  useful ;  he  cannot,  in 
an  assessment  of  'Jai::ages,  recover  the  en- 
tire value  of  the  spring,  but  only  so  much 
as  it  would  cost  to  make  the  water  from  the 
spring  as  useful  and  convenient  outside  of 
the  right  of  way  as  it  was  before.  Beacon 
v.  Pittslmn^h,  Y.  &*  A.  R.  Co.,  i  Pa.  Dist. 
618. 

718.  Obstruction  of  public  liiK'h- 
way. —  Where  a  railroad  is  constructed 
alongside  of  a  public  highway  which  ad- 
joins a  farm,  the  damages  which  the  owner 
of  the  farm  shares,  in  common  with  the 
public,  by  reason  of  the  dangers  and  un- 
safety  of  travel  on  the  highway,  are  not  re- 
coverable. I^ah-e  Erie  &>  VV.  R.  Co.  v.  Scott, 
132  ///.  429,  24  A'.  E.  Rep.  78;  affirming  32 
///.  .///.  292. 

Where  the  highway  gives  the  farm  an 
increased  value,  in  so  far  as  the  use  of  the 
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lii;;Inv;iy  is  intci  fired  with  or  destroyed  by 
tile  l()Ciitii)ii  and  operation  of  tlie  railway 
near  it  tlic  valiK!  of  tlie  farm  will  tie  less- 
ened, and  for  that  lie  will  he  entitled  to 
recovx-r  daiiiaj,'es.  /.(?/(•  /■'r/r  &^  W.  A'.  Co. 
\.  .V(V//,  132  ///.  429,  24  jV.  E.  K,-p.  78  ;  af- 
Jiniiiiii;  32  ///.  .  ///.  292. 

Tlirre  is  no  <^o(jd  reason  for  distingtiish- 
\\\X  between  an  injury arisin<;  from  an  inter- 
ference with  the  landowner's  right  to  the 
a(lvanta;4es  the  hiij;liway  fj;avc  his  farm, 
caused  hy  a  jiliysical  obstruction  placed 
tlieicin,  and  where  the  same  kind  of  an 
injury  is  produced  by  the  operation  of 
trains  beside  it.  In  cither  case  the  advan- 
ta<ies  j;iveii  the  farm  by  the  highway  are  to 
some  extent  destroyed  and  the  land  less- 
ened in  value.  Lake  Eiic  &>  11'.  A'.  Co.  v. 
Scoft,  132  ///.  429,  24  N.  E.  Rip.  78 ;  ajlfinii- 
t'lig  32  ///.  -  ///.  292. 

If  the  result  of  operating  a  railway  injures 
a  person's  farm  in  a  way  not  common  to 
the  public,  and  thereby  makes  it  less  valua- 
ble, he  is  damaged  for  the  public  use.  Such 
oiieratioii  lieing  lawful,  and  confined  to  the 
right  of  way,  will  not  release  the  railway 
company  from  liability,  /.a/ce  Erie  &•  W. 
A'.  Co.  V.  .S'((V/,  132  ///.  429,  24  A'.E.  Rep.  78  ; 
affi)  tiiim:;  32  ///.  ..-///.  292. 

But  damages  from  danger  of  crossing  the 
road  with  teams,  and  for  danger  to  children 
and  members  of  the  family  of  the  owner, 
are  so  unreliable  and  uncertain  as  not  to 
form  a  proper  basis  in  the  assessment  of 
damages.  The  assessment  should  be  con- 
fined to  such  damages  only  as  are  reasona- 
bly probable.  McReynolds  v.  Burlington 
&>  O.  R.  R.  Co.,  14  Am.  <S-  Eng.  R.  Cas.  172, 
106  ///.  152. 

The  obstruction  of  the  public  highway 
should  not  be  considered  in  the  estimation 
of  the  damages  to  which  the  owner  of  ad- 
jacent land  is  entitled  for  the  appropriation 
of  a  right  of  way  by  a  railway  company. 
Gear  v.  Chicago  C.  &■  D.  R.  Co. ,  43  Anca  83. 

The  jury  cannot  consider  that  the  land- 
owner will  suffer  inconvenience  and  delay 
by  having  to  convey  his  manufactures 
across  the  railroad  and  by  reason  of  the 
obstruction  of  trains  passing  along  it.  7\i/~ 
ten  V.  Xorthern  C.  R.  Co.,  33  Pa.  St.  426. 

Under  Vt.  R.  L.  §  3370,  the  orator  is 
entitled,  upon  the  facts  found  by  the  mas- 
ter, to  damages  for  the  obstruction  of  travel 
to  his  store  by  the  construction  of  the  de- 
tendant's  railroad.  Wead  v.  St.  Johnsbttry 
<S-  L.  C.  R.  Co.,  64  Vt.  52,  24  Att.  Rep.  361. 


7H».  OhslriM'tlon  of  private  Avay 
or  rljflit  ol'Hi>uuf;<'.— The  obstruction  (if 
a  private  way,  in  consequence  of  the 
slruction  of  a  railroad  across  the  same 
priiper  subject  for  damages,  within  the 
Mass.  Rev.  St.  ch.  39,  §  jfi.  l\irker  \.  Bos- 
ton &*  M.  R.  Co.,  3  Cii.s/i.  {Miias.)  107. 

The  owner  of  a  private  wav  ni;iv  recover 
damages  for  its  occupancy,  Imt  not  neces- 
sarily to  the  amount  required  to  construct 
another.  Gear  v.  C/ticago,  C.  &<  /).  R.  Co., 
39  /iw,?  23. 

In  estimating  the  damages  sustained  l)y  a 
complainant  for  the  destruction  of  a  lane 
on  his  land  by  the  embankment  of  a  rail- 
road company,  in  a  case  where  relief  is 
sought  in  the  premises  by  injunction  against 
the  company  on  the  ground  of  estoppel,  or 
because  compensation  has  not  been  marie 
to  the  complainant  in  the  award  under  ''» 
company's  charter,  no  damages  are 
assessed  except  such  as  nccessaril 
from  the  particular  injury.  Carpenter  v. 
I'.aston  &*  A.  R.  Co.,  24  iW  J.  E(/.  408. 

The  award  of  conmiissioners  appointed 
to  assess  such  damages  not  being  approved 
by  the  court,  an  issue  was  ordered  and  the 
ad  interim  injunction  dissolved  on  terms  of 
payment  of  the  amount  awarded  by  the 
commissioners  into  court,  and  imdertaking 
to  try  the  issue  at  the  next  riicuit  of  the 
county.  Carpenter  v.  Easton  &•  ./.  A'.  Co., 
24  A\/.  Eq.  408  ;  s.  c,  26  N.J.  Eq.  1C8. 

A  man  cannot  have  a  private  way,  within 
the  meaning  of  the  N.  H.  statute,  through 
his  own  land  independent  of  his  right  to 
the  land.  So  where  a  railroad  company,  in 
constructing  their  road,  obstructed  a  path- 
way which  the  owner  had  made  for  his  own 
u?,e—/ieid,  that  such  obstruction  must  have 
been  taken  into  consideration  by  the  com- 
missioners in  making  their  award.  Clark 
V.  Boston,  C.  &'  A/.  R.  Co.,  24  A'.  //.  1 14. 

The  owner  of  a  right  of  flowage  which 
is  injuriously  affected  by  the  construction 
of  a  railroad  is  entitled  to  damages  there- 
for. l')avidson  v.  Boston  &•  Jlf.  R.  Co.,  3 
Cits//.  (Jfa.<!S.)  91. — DisiiNGUlSHED  IN  Eaton 
V.  Boston.  C.  &  M.  R.  Co..  51  N.  H.  504. 

720.  Smoke,  vapors,  iioiso.s,  Jar.s, 
etc.* — Where  a  portion  of  a  farm  has  been 
taken  for  a  railroad,  the  damage  to  the 
other  portion  by  reason  of  such  taking  is 
the  depreciation  in  its  market  value  ;  and  in 


*  Damages  for  noise,  dust,  and  vibration,  see 
note,  36  Am.  &  Eng.  R.  Cas.  650;  39  At.  51. 
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datermining  this  the  jury  may  consi^icr  the 
smoke,  noise,  danger,  and  inconvenience  of 
working  tiie  farm  in  consequence  of  the 
road  running  through  it.  But  these  things 
do  not  r)f  tliemselves  constitute  a  b.isis  for 
separate  and  distinct  damages,  ll'nrr  v. 
CZ/h.t^'-o,  IV.  <S-  A'.  N.  tk,  68  Wis.  I'so.  31 
.\-.  f/'.  A\-f>.  710. 

In  so  f,ir  .i.->  the  noise  nccessarii)  incident 
to  the  proper  operation  of  a  laiiroad  "ver  a 
taini  will  have  a  tendettcy  to  retider  the 
farm  less  desiralile  as  a  place  of  residence, 
and  therefore  less  valuable  in  the  market,  it 
is  an  element  of  damage  which  the  jury 
may  properly  take  into  consiflerati(jn  in 
their  assessment.  C/iicd^o,  I'.  &^  .SV,  /,.  K. 
Co.  v.  .^V.l-,  137  ///.  141,  27  .V.  A".  AV/.  Si, 

(3n  the  (pu  ..tion  <jf  compensation  for 
damages  to  property  not  taken  in  the  con- 
struction and  operation  of  ;i  railroad,  the 
jury  may  consider  all  inconveniences  from 
the  sounding  of  whistles,  ringing  of  bells, 
rattling  of  trains,  jarring  of  the  ground,  or 
from  smoke,  so  far  as  they  severally  arise 
from  the  use  of  the  strip  of  ground  taken, 
excluding  all  common  and  direct  damages 
— that  is,  such  damages  as  alTect  the  owner 
in  common  with  all  other  members  of  the 
communitv.  Chicago,  M.  &'  St.  P.  A'.  Co.  v. 
Darke,  148  ///.  226,  35  N.  E.  Rt-p.  750.— 
Following  Chicago,  V.k  St.  L.  R.  Co.  7'. 
Ni.\,  137  111.  141.  Rkconcilino  Chicago, 
Vi.k  St.  \\  R.  Co.  V.  Mall,  90  111.  42.— />',w,'« 
V.  Atlantic  l?^>  /•'.  />'.  V.  R.  Co.,  14  Am.&o 
Ei'g.  R.  Cas.  332,  17  So.  Car.  574. 

No  action  lies  against  a  railroad  company 
for  the  inconveniences  nccessi'.rily  caused  to 
liremises  in  the  vicinity  by  noises,  smoke, 
jarring  of  the  ground,  etc.,  arising  from 
properly  and  prudently  operating  its  rail- 
road upon  its  own  lands,  or  ujion  land  in 
which  the  party  complaining  has  no  inter- 
est. Carroll  v.  Wisconsin  C.  Co.,  36  Am. 
&^  Eiig.  R.  Cas.  648,  40  .Minn.  168,  41  .V.  W. 
Rep.  661. —  Following  Rochette  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  32  Minn.  201 ; 
Adams  v.  Chicago,  H.  &  N.  R.  Co.,  39  Minn. 
286. 

Defendant's  demand  for  damages  occa- 
sioned by  the  smoke,  noxious  vapors,  and 
loud  jarring  sounds  caused  by  the  engine 
and  rolling  stock  is  not  supported  by  the 
testimony;  in  addition,  the  amount  prayed 
therefor  is  not  decreeable.  Ndu  Orleans, 
Pt.J.  <S>»  G.  I.  R.  Co.  V.  Rarton,  43  La.  Ann. 
171,9  So.  Rep.  19. — Fot.LOWiNG  Werges  ?'. 
St.  Louis,  C.  &  N.  O.  R.  Co..  35  La.  Ann. 


646:  lli-ll  V.  Chicago,  St.  L.  .S:  N,  ().  R.  Co., 
38  l,a.  .Ann.  007. 

721.  Ti'«>M|iass«>saiHl  iiiilawi'iil  acts. 

— The  (jwner  of  land  taken  and  apjjropri- 
ated  for  railroad  |)ui poses  in  condemnation 
proceedings  can  recover  in  such  proceeil- 
ings  only  full  and  complete  compensation 
for  all  his  losses  sutlered  by  him  with  re- 
spect to  his  entire  tract  of  land,  as  a  resnlt 
of  such  appropriation  and  the  i:on;.truct:.in 
and  opeiaticju  of  the  railroad  in  a  legal  and 
jiroper  manner,  and  cannot  recover  for  in- 
dependent trespasses  committed  by  the 
com])any  or  its  agents  outside  of  the  land 
appropriated.  For  the  recovery  of  such 
damages  he  must  resort  to  some  other  ac- 
tion or  proceeding.  Leavenwortlt,  X.  &•  .S'. 
R.  Co.  V.  llerley,  45  Kan.  535,  26  Pac  Rep. 
J  J.  Fleming  v.  Chicago,  D.  (?~»  .1/.  R.  Co., 
34  louHi  353,  5  Am.  Ry.  Rep.  133.  Leaven- 
icort/i,  A\  &•  S.  R.  Co,  V.  Usiier,  42  Kan. 
637,  22  Pac.  Rep.  734- 

On  a  pioceeding  to  have  damages  as- 
sessed which  are  caused  10  land  by  a  change 
in  the  construction  of  a  railroad,  there  can 
be  no  recovery  of  damages  growing  out  of  a 
wrongful  or  negligent  act  of  the  railway 
company  in  making  the  change.  In  such 
case  the  projier  measure  of  damages  is  the 
increased  or  additional  injnry  caused  by  the 
alteration.  Wabash,  St.  L.  &-  P.  R.  Co.  v. 
McDoiigall,  36  Am.  ^^  Eng.  R.  Cas.  597,  126 
///.  Ill,  1 8  .\.  E.  Rip.  291,  I  L.  R.  A.  207. 

722.  Uiilawliil  use  of  riglit  «»f\vay. 
— Where  damages  are  assessed  in  an  ad 
quod  damnum  proceeding  for  a  railroad 
right  of  way,  only  such  damages  as  will 
naturally  and  reasonably  flow  from  a  lawful 
use  of  the  right  of  way  can  be  taken  into 
account  by  the  commissioners  called  to 
make  the  assessment ;  and  if,  after  the  as- 
sessment is  made  and  the  company  take 
possession,  they  make  an  unlawful  use  of 
the  right  of  way,  and  damages  flow  there- 
from, the  owner  is  entitled  to  additional 
damages,  such  additional  damages  not  hav- 
ing been  included  in  the  original  assess- 
ment. Porterfield  v.  Potid,  39  Am.  &>  Eng. 
R.  Cas.  48,  38  Fed.  Rep.  391. 

Where  a  company  condemns  a  right  of 
way  under  an  express  provision  that  it  is  to 
be  used  only  for  the  passage  of  trains,  and 
not  for  switching  or  making  up  trains,  the 
company  is  liable  for  damages  if  the  right 
of  way  is  used  for  switching  and  making  up 
trains  ;  and  this  liability  extends  to  a  lessee 
company  operating  the   road.      Backus   v. 
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Ddroil,  W.  T.  &^ /.  R.  Co.,  36  Am.  &'  /Tw^'-. 

Vv'.  Ctis.  436,  71  J//V//.645,  40  X.  //'.  A'i/i.  60. 

72.'t.  Value     of    timber    on    land 

taken  or  eut  <ni  adjact^nt  lands. — The 

amoiitit  to  be  paid  for  tlie  land  appropriated 
siiould  be  its  value  at  the  commencement 
of  the  action  to  condemn,  but  should  not  iii- 
chide  the  value  of  timber  on  the  defendants' 
adjacent  lands  cut  down  and  destroyed  by 
the  plaintiff.  On\i^o>t  &^  C.  A'.  Co.  v.  Bar- 
/o7i>.  3  Orfjf.  311,  6  Am.  Ry.  Rip.  184. 

The  railroad  company  cannot  be  charged 
an  excessive  rate  for  timber  on  the  land 
taken,  on  the  ground  that  there  was  not 
more  than  was  reasonably  required  for 
fencing  and  firewood.  Pittsburg,  li.  &>  B. 
R.  Co.  V.  McCloskiy,  23  Am.  &*  Etig.  R.  Cas. 
86,  1 10  Pa.  St.  436,  I  Atl.  Rep.  555. 

724.  Various  items  of  damage  that 
ma.v  be  re«*overed.* — The  jury  or  com- 
missioners, in  assessing  damages  to  the 
owner  of  land,  part  of  which  is  taken  for  a 
right  of  way,  may  consider,  as  elements  of 
damage  to  the  residue  of  such  owner's  land, 
the  following  items  :  The  shape  the  land  is 
left  in  ;  inconvenience  of  ingress  and  egress, 
or  of  communication  between  the  severed 
parts;  the  dangerous  condition  of  the  land 
for  use  ;  cost  of  fences  or  crossings  ;  danger 
to  stock,  or  to  safety  of  pasture  land  ;  in- 
juries to  crops;  frightening  horses;  danger 
from  (ires,  and  increased  cost  of  insurance; 
want  of  access  to  water  for  purposes  of 
navigation  or  for  watering  stock  ;  danger  of 
overflows;  loss  of  springs  or  wells  ;  excava- 
tions, ditches,  and  the  taking  of  earth  for 
roaflway  ;  hindrances  to  business  ;  throwing 
of  earth  on  the  land;  and  noise, smoke,  jar- 
ring of  tiie  ground,  etc.  KcitJishurg  6^  E. 
R.  Co.  v.  Henry,  79  ///.  290.— Quotf.d  in 
Lake  Siiore  .t  M.  S.  R.  Co.  v.  Chicago  &  W. 
I.  R.  Co.,  100  111.  z\.— Chicago  &^  I.  R.  Co. 
V.  Hopkins,  cf,  III.  316.— Foi.LowiKr.  Rock- 
ford,  R.  I.  &  St.  L.  R.  Co.  V.  McKinley,  64 
III.  338;  Jones  V.  Chicago  &  I.  R.  Co.,  68 
III.  380;  Wilson  V.  Rockford,  R.  I.  &  St.  L. 
R.  Co.,  59  III.  273.-5/.  Louis,  A.  &^  T.  R. 
Co.  V.  Attiinsoii,  17  Am.  (5-»  Eiig.  R.  Cqs.  97, 
39  Ark.  167.  Spriiigfiehf  <?~  M.  R.  Co.  v. 
R/irtt,  44  Ark.  258.  Chicago,  li.  &^  A'.  R.  Co. 
v.  IhnL'matt,  122  ///.  595,  13  .V.  E.  Rep.  814, 
II  West.  Rip.  598.— Applied  in  Chicago, 


*  Elements  of  (l;im.TKe  surh  as  iruonvenient 
shape  <if  l.ind.  li,il)ility  of  stock  to  be  killed  fires 
from  passin){  enRines,  etc.,  see  47  Am.  &  Knc 
R.  Cas.  I4(),  abstr.  See  also  ante,  UOO,  OfW, 
70I-704. 


P.  tS:  St.  L.  R.  Co.  V.  Aldrich,  134  III.  9.— 
Chicago,  P.  &•  St.  L.  R.  Co.  v.  Ahirich,  134 
///.  9,  24  A''.  E.  Rep.  763.— .Appi.vint.  Chica- 
go, H.  &  N.  R.  Co.  7'.  Bowman,  122  III.  595; 
St.  Louis  &  S.  E.  R.  Co.  7/.  Teters,  68  111. 
\\i\.— Chicago,  P.  <S-  St.  L.  R.  Co.  v.  Blume, 
137  ///.  448,  27  A'.  E.  Rep.  601.  Chicago.  P. 
&•  St.  L.  R.  Co.  v.  Greiney,  137  ///.  6?8,  25 
A'.  E.  Rep.  798.  Hercules  Iron  Works  v. 
Elgin,  J.  &^  E.  R.  Co..  141  ///.  491,  30  A'.  E. 
Rep.  1050.  ir//ite  Water  Valley  R.  Co.  v. 
McClure,  29  Iml.  536.  Grauit  Rapiils  &^  I. 
R.  Co.  V.  Horn,  41  Ind  479.— Revikavf.d  in 
Indiana,  13.  iS:  W.  R.  Co.  v.  Cook,  102  Ip-;. 
\-i,l.— Lafayette,  M.&^  B.R.  Co.  v.  Murtiock, 
68  Ind.  137.  Chicago  <S^  /.  Coal  R.  Co.  v. 
Hunter,  12S  Ind.  213,  27  A'.  E.  Rep.  477. 
Wichita  <&-  //'.  R.  Co.  v.  Kuhn,  38  Kan.  104, 
16  Pac.  Rep.  75.  Bangor  &->  P.  R.  Co.  v. 
McComb,  60  Me.  290.  Kansas  City,  A".  i?«^ 
Ft.  S.  R.  Co.  V.  Dan'lcy,  50  Mo.  App.  480. 
Somerville  &>  E.  R.  Co.  v.DoUi;  hty,  22  A'.  /. 
L.  495.  ///  re  Vtica.  C.  6-  S.  V.  R.  Co..  "56 
Barb.  (X.  F.)  456. —Distinguishing  Troy 
&  n.  R.  Co.  7/.  Northern  Turnpike  Co., 
16  Barb.  100;  Canandaigua  &  N.  F.  R. 
Co.  V.  Payne,  16  Barb.  273.  Nor  follow- 
ing Albany  Northern  R.  Co.  ?'.  Lansing,  16 
Barb.  68.  Quoting  Troy  &  B.  R.  Co.  v. 
Lee,  13  Barb.  169;  In  re  Furman  St.,  17 
Wend.  670.  — Dis.\ppROVFn  in  American 
Bank  Note  Co  r'.  New  York  El.  R.  Co.,  129 
N.  Y.  252.  Not  followkd  in  Re  New 
York  El.  R.  Co.,  36  Hun  427.  Rkvif.wkd 
IN  Re  New  York,  L.  &  W.  R.  Co.,  29  Hun  i. 
—  White  V.  Charlotte  &>  S.  C.  R.  Co.,  6  Rich. 
(So.  Car.)  47.— Followed  in  Bowen  ?'.  At- 
lantic ct  F.  B.  V.  R.  Co..  14  Am.  &  Eng.  R. 
Cas.  332,  17  So.  Car.  $74.— Gulf,  C.  iS-»  .S'.  /■". 
R.  Co.  V.  Eddins,  60  Tex.  656.  Kittell  v. 
Missisi/uoi  R.  Co.,  20  Am.  &-  Eng.  R.  Cas. 
165.  56  I't.  96. 

72*».  Items  not  reeoverable  as  in- 
dependent damajjes.— A  landowner  is 
not  entitled  to  damages  on  account  of  the 
inconvenience  or  danger  in  the  use  of 
drives  on  or  around  his  premises,  or  on  ac- 
count of  annoyances  arising  from  siuoke 
frtim  the  company's  engines,  or  noise  of  the 
engine  whistles,  or  increased  exposure  to 
fire,  or  on  account  of  any  inconveniences 
in  the  use  of  his  property.  The  decreased 
salable  or  market  value  on  account  of  the 
road  is  the  measure  of  flamages.  l.ajlin  v. 
Chicago,  W.  Sf'  X.  R.  Co.,  33  J-'ed.  Rep.  415. 

In  assessing  damages  for  a  right  of  way 
the  jury  should  give  indemnity  for  (hurages 
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resulting  to  the  remainder  of  the  tract,  from 
the  use  to  which  the  land  taken  is  applied, 
but  should  not  allow  anything  for  the  noise 
and  confusion  incident  to  the  operation  of 
trains  nor  for  any  damages  that  may  arise 
bv  reason  of  the  negligent  operation  or  con- 
struction of  the  load,  nor  from  fires  set  by 
engines,  nor  for  the  danger  to  stock  and 
children  or  persons,  nor  damages  tiiat  may 
arise  by  injury  to  property  or  persons.  Re- 
pnblictin  Valley  R,  Co.  v.  Linn,  14  Ant.  &^ 
Kni^.  R.  Cas.  198,  15  A'eb.  234,  18  A'.  W.Rep. 
35.— niSAl'PKOVF.l)  IN  Hlakeley  %i.  Chicago, 
K.  &  N.  R.  Co.,  25  Neb.  207,  40  N.  W.  Rep. 
956. 

Nor  may  the  jury  consider  as  elements  of 
damages  that  by  the  taking  of  his  land  for 
the  road,  the  plaintiff  is  deprived  of  the  ad- 
vantage of  keeping  off  others  from  his 
neighborhood,  and  thus  saving  himself  from 
the  annoyance  and  risk  of  their  proximity. 
Piitlen  v.  Northern  C.  R.  Co. ,  33  Pa.  Si.  426. 

72<(.  AiiiioyaiicoN  wlicru  110  Iniid 
is  tsikt'ii.— Where  a  public  use  authorized 
by  law  takes  no  land  of  an  individual,  but 
merely  affects  him  by  liis  pro.ximity,  the 
necessary  annoyances  of  that  use  furnish  no 
basis  for  damages.  American  Hank  A'ole 
Co.  V.  New  York  El.  R.  Co.,  so  Am.  »3»  Eng: 
R.  Cas.  292,  129  N.  V.  252,  29  A'.  £.  Rep. 
302. 

The  words  in  the  Illinois  act  relating  to 
the  exercise  of  eminent  domain,  "  which 
may  damage  property  not  actually  taken," 
relate  to  contiguous  land?  of  the  same 
owner,  a  part  of  which  only  are  taken,  so 
that  when  the  party  seeking  condemnation 
has  not  embraced  all  the  owner's  contigu- 
ous lands  not  actually  taken,  but  damaged, 
the  owner  may  tile  a  cross-petition  and  have 
the  damages  to  the  other  lands  assessed. 
Mut  even  in  that  case  the  damages  must  be 
direct  and  physical  and  result  from  the 
taking  of  a  portion  of  his  land.  Where  no 
portion  of  a  party's  land  is  taken  or  sought 
to  be  condemned  for  use,  he  is  not  entitled 
to  have  proceedings  instituted  to  ascertain 
what  damages  his  property  will  sustain  by 
the  construction  and  operation  of  a  railway 
upon  other  lands  adjacent  to  his.  Hut  in 
such  case  he  must  sue  at  law  to  recover 
compensation  for  any  actual  damages  he 
may  sustain.  Stetson  v.  C/iicago  &»  E.  R. 
Co.  75  ///.  74.  — DiSTiNcuiSHiNn  People  v. 
McRoberts,  62  111.  43;  Hall  ?'.  Peoi)le,  57 
111.  307.— Foi.l.owKi)  IN  Lorie  v.  North 
Cliirago  City  R.  Co.,  32  Fed.  Rep.  270. 


Under  a  charter  giving  power  to  take 
land  on  paying  or  securing  damages  to  the 
owner  in  an  amount  to  be  agreed  upon  or 
assessed  by  freeholders  appointed  by  the 
court,  one  whose  land  is  not  actually  taken 
but  who  has  sustained  incidental  or  conse- 
quential damages  by  reason  of  an  excava- 
tion adjoining  his  land  and  endangering  its 
lateral  support,  and  by  reason  of  the  con- 
struction of  an  embankment  obstructing 
his  light,  air,  and  access,  for  which  no  com- 
pensation has  been  made,  is  entitled  to  re- 
cover therefor.  Bradley  v.  NeTv  York  iS^ 
N-  U.  R.  Co.,  21  Conn.  294. 
r\  An  adjacent  landowner  can  maintain  an 
"'action  at  law  for  damages  resulting  from 
the  running  of  trains  on  a  railroad  only 
when  he  can  show  a  negligent  exercise  by 
the  railroad  company  of  its  legal  rights,  or 
a  use  in  excess  of  its  rights,  injurious  to 
him.  He  cannot  recover  for  incidental  in- 
conveniences which  unavoidably  follow  the 
skilful  and  careful  running  of  the  trains. 
Thompson  v.  Pennsylvania  K.  Co.,  51  yV.  J. 
L.  42,  1 5  Atl.  Rep.  833. 

10.  Deductions  for  Benefits.* 

727.  Alabama.— When  private  prop- 
erty is  taken  for  public  use,  "just  compen- 
sation," within  the  meaning  of  the  consti- 
tution (Bill  of  Rights,  §  25),  must  be  made 
therefor  in  money,  and  any  increased  value 
of  the  lands  of  the  owner  arising  from  the 
public  works  for  which  the  lands  are  taken, 
cannot  be  considered  in  assessing  the 
amount  of  compensation  to  be  paid  for 
the  portion   taken ;  nor,  in  arriving  at  the 

*  How  far  benefits  i(ia\  be  conslciered  as  off- 
sets in  eminent  domain  prnceedinRS,  see  notes, 
14  Am.  &  Eno.  R.  Cas.  176;  17  /</.  99;  20 Id.  225; 
36  /(/.  627;  43  /(/.  418;  51  /</.  [,98;  45  Am.  Dkc. 

532- 

Consideration  of  general  benefits  in  estimat- 
ing damages,  see  44  Am.  &  Eng.  R.  Cas.  li"", 
ahslr. 

Various  state  statutes  allowing  general  bene- 
fits t"  be  set  off  against  value  of  land  taken  and 
consequential  damages,  see  43  .Am.  &  I'.Nr,.  R. 
Cas.  422,  ahslr. 

Various  stale  statutes  allowing  general  bene- 
fits to  he  set  off  against  damages  10  remaining 
lands,  sec'  43  Am.  &  Enc.  R.  Cas.  .(23,  n/'slr. 

What  are  deemed  general  and  special  benefits, 
see  43  Am.  it  Em;.  U.  Cas.  42S,  a/ixli: 

Rule  adopted  by  a  large  number  of  slates  al- 
lowing spec  ial  benefits  to  be  set  off  against  \aliii  ■ 
of  laiul  l.iUen  .md  eonsequential  damage:-,  sec  4J 
Am.  fi  Enc,  R.  Cas.  425,  ahsir. 

In  some  of  the  slates  special  benefits  may  be 
set  off  against  eonsequential  liamagcs  only,  see 
43  Am.  &  Eno.  R.  Cas.  427,  abstr. 
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amount  of  such  compensation,  can  conjec- 
tur.il  and  speculative  estimates,  as  to  the 
pussiblc  advantages  aiisinv;  from  tlie  pulilic 
works,  be  taken  into  tiie  account.  ^1/a- 
baina  &^  F.  R.  Co.  v.  lUirlcctt.  42  Ala.  83. 

Tlie  fifth  section  of  the  act  to  amend 
the  charter  of  tlie  Alabama  &  Florida  R.  Co. 
directs  how  the  damat^es  shall  he  assessed 
for  lands  condemned  for  the  use  of  said 
company,  and  this  section  requires  the  jury 
niakint;  such  assessment  to  take  into  con- 
sideration the  probable  advantages  the 
owner  of  the  lands  condemned  may  derive 
from  the  construction  of  the  road,  in  in- 
creasing the  value  of  his  lands.  Acts  1853- 
54,  p.  258,  4;  5.  Alabama  &^  F.  R.  Co.  v. 
Jliaki/f,  46  A/a.  569. 

728.  Arkaiisa.s. — The  owner's  dam- 
ages for  the  right  of  way  cannot  be  dimin- 
isiied  by  the  estimated  benefits  likely  to  ac- 
crue to  his  remaining  property  by  the  build- 
ing of  the  road.  St.  Louis,  A.  &*  T.  R.  Co. 
V.  Anderson,  17  Am.  Sf'  Fng.  R.  Cas.  97,  39 
Ark.  167. 

72i>.  California.— It  is  within  the 
power  of  the  legislature  to  provide  that  in 
estimating  damage  to  property  taken  by  a 
railroad  for  its  use,  benefits  to  accrue  to 
land  not  taken  shall  be  considered  and  es- 
timated in  part  satisfaction  for  land  taken. 
San  Francisco,  A.  &"  S.  R.  Co.  v.  Caldioell, 
31  Cal.  367. 

If  a  part  of  a  tract  of  land  is  taken  for  a 
railroad,  and  that  part  of  the  tract  not 
taken  is  enhanced  in  value  by  the  construc- 
tion of  the  railroad,  but  receives  no  special 
benefits  over  other  lands  in  the  vicinity, 
and  this  enhancement  in  value  is  common 
to  the  contiguous  lands,  it  is  a  benefit 
which  is  to  be  deducted  from  the  injury 
caused  to  that  part  of  the  tract  not  taken. 
California  Pac.  R.  Co.  v.  Armsfronj^,  46  Cal. 
85,  7  Am.  Ry.  Rcfi.  259.— Quol  KU  iNT  Re 
Canada  Southern  R.  Co.,  41  U.  C.  Q.  B.  195. 

Under  Cal.  Const.,  art.  i,  §  14,  providing 
that  no  right  of  way  shall  be  approjiriated 
to  any  corporation,  other  than  municipal, 
until  full  compensation  therefor  be  first 
made  in  money,  "  irrespective  of  any  bene- 
fit from  any  improvement  prf)posed  by  such 
corporation,"  the  owner  is  entitled  to  the 
full  benefit  in  money  of  the  damages  accru- 
ing to  the  remainder  of  his  land  not  taken, 
by  reason  of  the  building  of  a  railroad. 
Pacific  Coast  R.  Co.  v.  Porter,  33  //;//.  fi- 
/i;/j,\  R.  Cas.  167,  74  Cal.  261,  15  Pac.  Rep. 
774.— UiSTiNi'.uisHiNO    Hutte    County    v. 


noydston,  64  Cal.  no;  Tehama  County  v. 
Bryan,  68  Cal.  57.— Foi.i.owKU  IN  San 
Bernardino  &  E.  R.  Co.  7>.  Haven,  94  Cal. 
489.  yuoTi'.u  IN  San  Jose  &  A.  R.  Co.  v. 
Mayne,  44  Am.  &  Eng.  R.  Cas.  158.  83  Cal. 
566. 

When  there  is  no  current  rate  of  price, 
and  where,  in  consequence,  the  court  must 
arrive  at  the  value  from  a  consideration  of 
the  uses  to  which  the  property  may  be  put, 
the  enhancement  in  value  by  reason  of  the 
proposed  improvement  cannot  be  consid- 
ered. Such  a  value  is  too  remote  and 
speculative.  For  the  same  reason,  the  en- 
hancement In  value  of  the  adjacent  lands 
by  reason  of  the  proposed  improvement 
cannot  I)e  considered.  San  Die^o  L.  (3-»  T. 
Co.  V.  Neale,  78  Cal.  63,  20  Pac,  Rep,  372,  3 
L.  R.  A.  83. 

Private  individuals  may  condemn  lands 
for  railroad  purposes,  and  are  entitled  to 
deduct  from  the  damages  to  land  not  taken 
the  amount  of  benefits  accruing  from  the 
improvement  to  such  land.  The  provisions 
of  section  14  of  article  i  of  the  constitution, 
prohibiting  such  deduction,  and  thus  im- 
posing upon  the  party  seeking  to  condemn 
lands  for  public  use  a  burden  greater  than 
is  provided  by  the  Code  of  Civil  Procedure, 
are  confined  in  their  terms  to  the  condem- 
nation of  a  right  of  way  by  "  corporations 
other  than  municipal,"  and  do  not  apply  to 
the  case  of  condemnation  by  private  indi- 
viduals. The  fact  that  the  constitution  and 
statutes  have  unjustly  prescribed  two  dis- 
tinct rules  of  damages,  one  for  corpora- 
tions and  another  for  |)rivate  individuals,  is 
a  matter  with  which  the  courts  have  noth- 
ing to  do,  the  provisions  of  the  law  being 
plain  and  unambiguous.  Moran  v.  Ross,  79 
Cal.  549,  21  Pac.  Rep.  958.— DisriNr.iiiSH- 
iNG  Pt'.cific  Coast  \K.  Co.  v.  Porter,  74  Cal. 
261. 

Section  i.\  of  article  r  of  the  state  con- 
stitution, providing  for  compensation  for 
property  taken  for  public  use  by  a  private 
Corporation,  "  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such 
corporation,"  is  not  limited  to  the  land 
taken  for  a  right  of  way  by  a  railroad  cor- 
poration, but  has  reference  also  to  benefits 
which  may  accrue  to  the  land  not  taken  ; 
and  the  amount  of  damages  to  the  portion 
of  the  land  of  the  defendants  not  condemned 
must  be  fixed,  irrespective  of  any  benefit 
which  may  result  to  defendants  from  the 
proposed  railroad.     San  Bernardino  &*  E. 
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R.  Co.  V.  Hitvm,  94  Cal.  489,  29  Pac.  Rep. 
875.— Following  Pacific  Coast  R.  Co.  v. 
Porter,  74  Cal.  261. 

730.  Culoi'iuht. — Under  Gen.  Laws,  ch. 
31,  §  18,  which  requires  commissioners,  in 
assessinjj  damages  for  land  taken,  to  con- 
sider, among  other  tilings,  "the  amount 
and  value  of  the  benefit  "  to  the  landowner 
by  reason  of  tiie  proposed  improvement,  a 
repoit  is  fatally  defective  whicli  fails  to  show 
that  the  comtnissioncis considered  the  ques- 
tion of  such  benefits,  and  should  be  either 
set  aside  or  recommitted.  Pueblo  &*  A.  V. 
R.  Co.  V.  Riidd,  \o  Aiii.Sr*  Eiig.  R.  Cas.  404, 
5  Colo.  270.— FoLLOWKU  IN  Denver  &  R.  G. 
R.  Co.  V.  Stark,  16  Colo.  291. 

It  is  error  to  withdraw  from  the  jury  evi- 
dence as  to  benefits  to  the  property  from 
the  proposed  railroad,  as  Civil  Code,  §  233, 
expressly  provides  that  the  value  of  benefits 
shall  be  deducted  from  the  amount  of  the 
damages.  Colorado  C.  R.  Co.  v.  Hump/trey, 
16  Colo.  34,  26  Pac.  Rep.  165. 

Tlie  statute  imperatively  requires  that  the 
jury  sworn  to  determine  the  compensation 
to  be  awarded  the  owner  of  land  condemned 
shall  pass  on  the  question  of  benefits  to  the 
residue  of  the  owner's  land.  An  instruc- 
tion, therefore,  that  there  is  no  evidence  of 
benefits  is  erroneous,  and  it  is  likewise 
error  for  the  court  to  overrule  a  motion  to 
set  aside  a  verdict  which  fails  to  show  that 
the  subject  of  benefits  was  considered.  Rio 
Grande  Southern  R.  Co.  v.  Knight,  i  Colo. 
App.  219,  28  Pac.  Rep.  19. 

731.  Geori^iii.  —  Where  a  landowner 
demands  incidental  damages  to  adjoining 
property  beyond  the  value  of  the  land  con- 
demned, the  railroad  can  set  off  the  in- 
creased value  of  the  land  caused  by  tlie  lo- 
cation of  its  road  thereover,  /ones  v.  Wills 
I'alhy  R.  Co.,  30  Ca.  43.— FoLl.owKD  IN 
AiKiiitu  V.  Central  R.  &  B.  Co.,  53  Ga.  120. 

The  advantage  derived  by  the  owner  of 
land  by  reason  of  its  having  been  taken  for 
public  use  cannot  be  set  oil  against  the 
actual  value  of  the  same ;  but  such  advan- 
tage may  be  considered  in  estimating  other 
dimiage  than  that  resulting  from  the  mere 
taking  of  the  land.  Atlanta  v.  Central  R. 
Sf  Ji.  Co.,  53  Ga,  120.— P'oLLowiNO  Jones 
■v.  Wills  Valley  R,  Co.,  30  Ga.  43;  Selma, 
R,  &  D.  R.  Co.  V.  Red  wine,  51  Ga,  470. — 
Gilbert  v.  Savannah,  G.  &'  A^.  A.  R,  Co.,  69 
Ga.  396. 

The  actual  dpmage  sustained  by  the  prop- 
erty owners  in  consequence  ol  the  building 


of  the  road  aiul  the  use  of  the  engine 
thereon  was  what  they  were  entitled  to  re- 
cover. If  these  damages  did  not  e-xceed 
the  increase  in  value  of  the  pro[)erty  by  rea- 
son of  the  company's  improvements,  they 
sulTered  no  injury,  and  evidence  to  show 
such  increase  in  value  was  admissible. 
Guess  v.  Stone  Mt.  G.  &>  R.  Co.,  28  .,-////.  (S-* 
Eng.  R.  Cas.  236,  72  Ga.  320. 

732.  llliiioLs.  — In  estimating  damages 
under  Rev.  St.  ch.  92,  all  advantages  and 
disadvantages  that  are  appreciable,  result- 
ing from  the  construction  and  oper.ition  of 
the  road,  should  be  considered,  ^llton  &• 
S.  R.  Co.  v.  Carpenter,  14  ///.  190. — Ap- 
proved IN  Winona  &  St.  P.  R.  Co.  v. 
Waldron,  11  Minn.  515  (Gil.  392).  Distin- 
guished IN  Hayes  v.  Ottawa,  O.  &  F.  R.  V. 
R.  Co.,  54  111.  373 ;  Peoria,  P.  &  J.  R.  Co.  v. 
Laurie,  63  III.  264. 

In  fixing  compensation  for  the  right  of 
way.  under  the  act  of  1852,  the  owner  must 
be  paid,  in  money  alone,  the  full  value  of 
the  land  taken,  irrespective  of  any  benefits 
or  advantages  which  may  result  to  his  re- 
maining land  from  the  constructif)n  and 
use  of  the  road.  But  apart  from  the  value 
of  the  land  taken,  such  benefits  and  ad- 
vantages  are  then  to  be  taken  into  ctm- 
sideration  and  estimated.  If  ayes  v.  Ottawa, 
O.  &*  F.  R.  V.  R.  Co.,  54  ///,  373  —Distin- 
guishing Alton  &  S.  R.  Co.  V.  Carpenter,  14 
111.  \yo.— Wilson  V.  Rockford,  R.  I.  ^  St. 
L.  R.  Co.,  59  ///.  273,  II  Am.  Ry.  Rep.  189. 
— Followed  in  Chicago  &  I.  R.  Co.  7>. 
Hopkins,  90  III.  316. —  Todd  w.  Kankakee  iS^ 
/.  R.  R.  Co.,  78  ///.  530. 

In  such  a  proceeding  under  the  act  of 
1852,  it  is  not  error  to  instruct  the  jury  that 
in  estimating  benefits  to  the  claimant  they 
should  not  consider  such  benefits  as  he  re- 
ceives on  other  lands  in  common  with  own- 
ers of  lands  over  which  the  road  does  not 
pass,  and  only  to  assess  benefits  he  will  re- 
ceive over  such  common  benefits.  Peoria, 
P.  &*  J.  R.  Co.  V.  Black,  58  ///.  33,  10  .////. 
Ry.  Rep.  399.  Chicago  &^  E.  R.  Co.  v. 
Blake,  23  Am.  *5-  I-Jtg.  R.  Cas.  <.yj,  116  ///. 
163,  4  A'.  E.  Rep.  488. — Following  Page  v, 
Chicago,  M.  h  St.  P.  R.  Co..  70  III.  324.— 
Chicago,  P.  &*  St.  L.  R.  Co.  v.  Aldrich.  134 
///.  9,"  24  .V.  E.  Rep.  763. 

The  law  of  1845  permitted  the  general 
benefit  received  to  be  estimated  against  the 
damages,  though  conferred  upon  other 
lands  and  in  other  ways,  while  the  law  of 
1S52  restricts  the  offset  of  benefits  against 
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ciamaj;cs  to  the  particular  tract  alTccted. 
Peoria,  P.  &^  J.  R.  Co.  v.  Laurie,  63  ///.  264, 
7  Am.  Ry.  Rep.  214.  —  Distinguishing 
Sangamon  County  v.  Brown,  13  111.  20S  ; 
Alton  cSi  S.  R,  Co.  v.  Carpenter,  14  111.  190. 
—  Todd  V.  Kankakee  &*  I.  R.  R.  Co.,  78  ///. 

530. 

The  charter  of  a  railroad  provides  that  in 
condeinniiisj  a  right  of  way  over  lands  the 
commissioners  shall  view  the  premises  and 
estimate  the  value  of  tlie  same,  and  all 
damages  the  owner  shall  sustain  or  has  sus- 
tained by  the  land  having  been  taken  for 
the  road,  and  the  benefit  of  the  road,  taking 
into  consideration  the  advantages  and  the 
disadvantages  by  reason  of  constructing 
the  road,  and  value  the  land  and  property 
and  estimate  the  amount  of  damages,  if 
any,  over  and  above  the  benefits  which  may 
accrue  to  tlie  owner.  Held,  that  these  pro- 
visions did  not  authorize  the  commissioners 
to  take  into  estimation  the  benefits  other 
lands  of  the  owner,  over  which  the  road  did 
not  run,  would  receive.  St.  Louis,  V.  &• 
T.  IL  Li.  Co.  V.  Brown,  58  ///.  61, 10  ylni.  Ry. 
Rep.  403. 

When  a  railroad  was  located  over  two 
forty-acre  tracts  of  land  owned  by  the  same 
person ,  and  he  released  tlie  right  of  way  over 
one,  it  would  be  error  to  estimate  the  bene- 
fits that  forty  would  receive  by  building  the 
road,  and  deduct  the  amount  from  the 
amount  of  damages  to  the  other  forty-acre 
tract  by  reason  of  the  construction  of  the 
road.  The  damages  and  benefits  must  be 
confined  to  each  tract  separately.  St.  Louis, 
V.  &*  T.  H.  R.  Co.  V.  Brown,  58  ///.  61,  10 
Am.  Ry.  Rep.  403. 

In  assessing  the  damages  to  another  por- 
tion of  a  farm,  aside  from  the  value  of  the 
land  taken  for  a  right  of  way  for  a  railroad, 
the  jury  should  consider  the  road  as  run- 
ning only  through  the  farm,  and  not  con- 
sider any  general  benefit  which  the  road 
may  prove  in  making  a  better  market  or 
convenience  for  travel ;  and  in  some  cases 
they  would  be  justified  in  estimating  the 
damages  to  the  farm  the  same  as  though 
the  road  commenced  on  one  side  of  it  and 
ran  across  it  to  the  other  side,  and  no  fur- 
ther. St.  L^uis,  J.  &*  S.  R.  Co.  V.  Kirf>y,  10 
Am.  S^  /iiiL,'-.  R.  Ceis.  214,  104  ///.  345.  C/ii- 
cofTo,  P.  &•  .SV.  A.  A'.  Co.  V.  Aldric/i,  134  ///. 
9,  24  N.  E.  Rep.  763. 

It  is  not  error  to  instruct  a  jury  on  the 
assessment  of  damages  that  if.  by  the  con- 
struction of  the   railway,    the   defendant's 


land  will  be  specially  benefited,  they  should 
find  only  the  compensation  for  the  land  ac- 
tually taken,  where  there  is  evidence  on 
which  to  base  such  instruction.  McReyii- 
o/ds  V.  Burlington  &^  O.  R.  R.  Co.,  14  Am. 
&^  Eng.  R.  Cas.  172,  106///.  152.— Ai'I'I.ik.d 
IN  Chicago,  P.  &  St.  L.  R.  Co.  v.  Aldrich, 
134  111.  9. 

It  is  competent  to  consider  special  bene- 
fits to  property  claimed  to  be  damaged,  but 
not  taken,  for  the  purpose  of  reducing,  or, 
rather,  to  the  extent  of  the  special  benefits, 
of  showing  that  there  are  no  damages. 
Concordia  Cemetery  Assoc,  v.  Minnesota  (&>»  A'. 
W.  R.  Co.,  30  Am.  &•  Eng.  R.  Cas.  363,  121 
///.  199,  12  iV.  E.  Rep.  536,  10  West.  Rep.  573. 
Where  a  railway  company  condemns  a 
strip  of  land  for  right  of  way,  if,  on  the 
whole,  the  construction  and  operation  of 
the  railway  will  be  a  benefit  rather  than  a 
damage  to  the  property  not  taken,  no  dam- 
ages should  be  given  as  to  such  land  not 
sought  to  be  taken.  If  such  remaining 
land  will  be  of  equal  or  greater  value  by 
reason  of  the  construction  and  operation  of 
the  road,  no  damages  should  be  given  for 
injuries  to  such  property.  Chicago,  J'.  &^ 
St.  L.  R.  Co.  V.  Wolf,  137  ///.  360,  27  ^V.  E. 
Rep.  78. 

Where  land  is  held  by  an  individual,  the 
benefits  to  accrue  to  it  by  a  local  public  im- 
provement are  not  to  be  determined  alone 
by  the  market  value  of  the  property  for  the 
use  for  which  it  is  devoted  at  the  time  by 
the  owner,  but  the  market  value  may  be 
shown  for  any  use  for  which  the  property 
may  be  properly  applied,  as  the  owner  may 
change  the  use  at  any  time  he  may  see 
proper  to  do  so;  but  when  the  law  has  de- 
voted the  property  permanently  to  a  partic- 
ular use,  it  can  only  properly  be  benefited 
to  the  extent  that  its  fitness  for  that  partic- 
ular use  is  increased  and  enlarged.  Illinois 
C.  R.  Co.  V.  Chicago,  51  Am.  <S^  Eng.  R. 
Cas.  528,  141  ///.  509,  30  A^.  E.  Rep.  1036. 

On  a  special  assessment  proceeding,  when 
land  is  restricted  by  statute  to  a  particular 
use,  as  {ox  railroad  purposes,  and  cannot  be 
applied  to  any  other  use,  the  measure  of  the 
benefit  which  an  improvement  will  confer 
on  the  land  is  its  increased  value  for  the 
special  use  to  which  it  may  by  statute  be 
restricted.  Illinois  C.  R.  Co.  v.  Chicago,  51 
Am.  &-  Eng.  R.  Cas.  528,  141  ///.  509,  30  A'. 
E.  Rep.  1036. 

An  instruction  that  if  the  jury  believe 
the  damages  exceed  the  benefits,  provided 
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they  believe  there  are  benefits,  they  should 
assess  the  damages  in  excess  of  benefits  at 
such  sum  as  in  ilieir  jud<;inent  the  defend- 
ants are  entitled  to,  under  the  evidence,  is 
not  open  to  tlie  objection  that  it  tells  the 
jury  positively  that  tliere  are  daina<j[es  but 
that  the  benefits  arc  doubtful.  The  words 
'•  uiidc-  the  evidence  "  relate  to  and  govern 
Ijoili  auiecedent  propositions,  djiiuages  as 
well  as  benefits.  Calumet  River  R.  Co,  v. 
Moore,  33  ylin.  iS^  i'^'ig-  R-  (-as,  179,  124  ///. 
329,  15  uV.  /•;.  AV/.  764. 

The  court  instructed  the  jury  that  the  de- 
fendant was  entitled,  as  compensation,  to 
tiie  cash  market  value  of  iiis  land  sought  to 
be  talien,  as  of  the  date  of  the  petition,  and 
damages  to  tiie  remainder  of  his  land  de- 
scribed in  his  cross-petition,  and  then  in- 
structed that  the  total  compensation  and 
damages  to  which  the  defendant  was  enti- 
tled must  be  equal  to,  but  must  not  exceed, 
the  difference  between  the  fair  market  value 
of  the  wlu^ie  land  described  in  the  petition 
and  cross-petition,  as  it  was  on  the  date  of 
the  petition,  and  the  fair  market  value  of 
wliat  remains  after  the  taking  of  part  by 
the  petitioner  and  the  appropriation  there- 
of to  its  use.  The  jury  awarded  $2380  for 
the  land  taken,  and  $6450  for  damages  to 
land  not  taken.  //eM,  that  it  must  be  pre- 
sumed that  the  S6450  was  in  excess  of  any 
and  all  special  benefits  to  the  lands  dam- 
aged and  not  taken,  and  consequently  that 
no  benefits  were  allowed  against  the  value 
of  the  land  taken.  Concordia  Cemetery  Assoc, 
V.  Minnesota  iS^  A'.  IV.  R.  Co.,  30  Am.  &* 
Eni,"-.  R,  Cas,  363,  1 2 1  ///.  1 99,  12  N.  E.  Rep, 
536,  10  West,  Rep.  573. 

733.  Iiidiaiiii. — In  assessing  damages 
by  arbitration,  under  the  act  of  May  u, 
I1S52,  or  by  jurors,  under  the  act  of  June  18, 
1S52,  no  deduction  can  be  made  for  any 
benefits  which  may  be  supposed  to  result  to 
the  landowner  by  the  construction  of  the 
roaii.  McMahon  v.  Cincinnati  <S-»  C.  S,  L. 
R.  Co.,  5  ///(/.  413.  iXeiccastle  &>  R.  R.  Co, 
V.  lirumhack,  5  Imi.  543. 

In  ascertaining  the  extent  of  the  injury 
to  a  landownti-  wlio  sues  for  damages  for 
latid  taken,  an  estimate  of  the  value  of  the 
property  taken  at  tiie  time  of  the  taking  is 
a  necessary  step;  but  if  the  benefits  result- 
ing by  the  construction  of  the  railroad  are 
equal  in  pecuniary  value  to  the  value  of  the 
property  taken,  this  is  a  just  and  legal  com- 
pensation for  tiie  property  so  taken.  In- 
diana C.  R.  Co.  v.  Hunter,  8  Ind.  74. — Ap- 


proved IN  Winona  &  St.  P.  R.  Co.  v. 
Waldron,  n  Minn.  5.15  (Gil.  392). 

Tlie  jury,  in  determining  the  amount  of 
the  damages,  should  exclude  from  their 
consideration  all  future  benefits  that  may 
accrue  to  the  owner  of  the  land  from  the 
construction  or  operation  of  the  road. 
Evansville,  I.  &*  C.  S.  L.  R.  Co.  v.  Fitzpat- 
rick,  \oInd.  120. — Followkd  IN  Evansville, 
I.  &  C.  S.  L.  R.  Co.  V.  Stringer,  10  Ind  551. 
Quoted  in  Leroy  «&  VV.  R.  Co.  v.  Ross,  40 
Kan.  59S. 

Evidence  that  the  farm  is  worth  as  much 
or  more,  with  the  road  than  without  it,  is 
inadmissible.  No  deduction  is  to  be  made 
for  any  benefit.  White  Water  Valley  R. 
Co.  V.  McClure,  29  Ind.  536. 

The  court  refused  to  charge,  "  If  you 
should  find  from  the  evidence  that  by  the 
construction  of  culverts  and  drains  through 
and  along  the  embankments  over  the  plain- 
tiff's land,  the  defendant  (the  railroad  com- 
pany) has,  this  way,  to  some  extent  drained 
the  plaintitT's  land,  or  rendered  its  drainage 
more  easy  and  less  expensive,  such  benefit, 
if  any,  may  be  considered  in  estimating  the 
plaintiff's  damage."  Held,  that  the  charge 
was  properly  refused,  as  the  benefit  was  not 
limited  to  meet  the  damage  resulting  from 
the  overflow  of  water  caused  by  the  fills 
and  embankments  made  by  the  railroad 
company.  Grand  Rapids  &*  I.  R.  Co.  v. 
Horn,  41  Ind.  479. 

734.  Iowa. — The  appreciation  in  value 
of  adjacent  land  belonging  to  the  same 
owner  cannot  be  considered  in  estimating 
the  damages  for  land  condemned  as  a  right 
of  way.  Koestenbader  v.  Peirce,  41  loiva 
204. 

Under  the  Const.,  art.  1.  g  18,  which  ex- 
cludes the  consideration  of  all  advantages 
that  may  result  to  a  landowner  on  account 
of  the  proposed  public  improvement,  in  esti- 
mating the  damages  to  a  landowner  for  a 
rigiit  of  way,  the  benefits  to  the  remainder 
of  his  land  by  being  drained  by  the  building 
of  the  road  should  not  be  considered.  Brit- 
ton  V.  Des  Moines,  O.  &*  S.  R.  Co.,  10  Am. 
&r'  Efii^.  R.  Cas.  412,  59  Io7va  540,  13  A'.  W. 
Rep.\\l. 

The  fact  that  plaintiff's  lot  is  below  the 
street  and  subject  to  overflow,  and  that  a 
railroad  in  the  street  will  be  on  an  embank- 
ment, and  tend  to  protect  the  lot  from  over- 
flow, will  not  defeat  a  claim  for  compensa- 
tion, though  it  maybe  considered  in  mitiga- 
tion of  the  damages.     Enos  v.  Chicago,  St. 
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P.  <S-  A'.  C.  K.  Co.,  39  .hit.  &>  luijr.  R.  Cas. 
72,  78  At.',/    28.  42  A'.   //'.  AV/.  575. 

Ill  aj.  action  at(ainst  a  railway  company 
for  rii^ht  of  way  (iaMia<;es,  it  is  proper  for 
tiic  court  to  instruct  as  to  tlie  constitutional 
provision  that  no  benefits  to  the  plaintifl 
are  to  be  set  olT  aj^ainst  his  daina<;cs,  even 
tlioui;h  no  claim  is  made  for  such  set-ofl  on 
the  trial.  Ball  v.  Kt-o/cid-  &>  A".  IV.  A'.  Co., 
74  fiwa  132,  37  A'.  //'.  A'<yi.  iio. 

7;J5.  Kansas,— The  railroad  company 
must  pay  for  the  riylit  of  way,  irrespective 
of  any  benefit  from  the  proposed  improve- 
ment of  the  comi)any.  The  constitution 
conchisively  settles  this  question.  S/.  Jo- 
seph &^  D.  C.  K.  Co.  V.  Orr,  8  Kan.  419,  5 
Am.  Ry.  Rep.  127. 

Commissioners  must  appraise  the  value 
of  the  land  appropriated,  and  assess  the 
damages  to  that  not  appropriated,  irre- 
spective of  any  supposed  benefit  to  that  not 
appropriated.  Hunt  v.  Smith,  9  Kan.  137. 
—  DouuTED  IN  Wichita  &  W.  R.  Co.  v. 
Kuhn,  33  Am.  &  Eng  R.  Cas.  159,  38  Kan. 
675.— /.cny  (&-  W.  R.  Co.  V.  Ross,  lb  Am. 
Sr-  Eng.  R.  Cas.  653,  40  Kan.  598,  2  L.  R. 
A.  217,  20  Pac.  Rep.  197.— Following  St. 
Joseph  &  D.  C.  R.  Co.  v.  Orr,  8  Kan.  419; 
Hunt  V.  Smith,  9  Kan.  137;  Reisner  v. 
Atchison  U.  D.  &  R.  Co.,  27  Kan.  382.  Quot- 
ing Evansville,  I.  &  C.  S.  L.  R.  Co.  v. 
Fitzpatrick,  10  Ind.  120;  Giesy  v.  Cin- 
cinnati, W.  &  Z.  R.  Co.,  4  Ohio  St.  308; 
Cleveland  &  P.  R.  Co.  v.  Ball,  5  Ohio  St. 
568.  Rkviewing  Kramer  v.  Cleveland  & 
P.  R.  Co.,  5  Ohio  St.  140;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Blackshire,  10  Kan.  477 — 
Followed  in  Inter-State  Con.  Rapid  Tran- 
sit Co.  7'.  Simpson,  45  Kan.  714.  Quoted 
in  Ottawa,  O.  C.  &  C.  G.  R.  Co.  7'.  Fisher, 
42  Kan.  675,  22  Pac.  Rep.  713. — Intcr-State 
Con.  Rapid  Transit  Co.  v.  Simpson,  45  Kan. 
714,26  Pac.  AV/.  393. —Following  Leroy 
&  \V.  R.  Co.  7'.  R(iss,  40  Kan.  598.— /7<;;v7/(C, 
E.  D.  &•  W.  V.  R.  Co.  V.  Sliepherd,  50  Kan. 
438,  31  Pac.  Rep.  1002. — Following  Leroy 
&  W.  R.  Co.  V.  Ross,  40  Kan.  598. — C/iicago, 
K.  &>  ir.  R.  Co.v.  Emery,  51  K'an.  16,  32  /\i. . 
AV/. 63 1. —Following  Leroy  &  W.  R.  Co  v. 
Ro.ss,  40  Kan.  598  ;  Florence,  E.  D.  &  \V.  V. 
R.  Co.  7'.  Shepherd,  50  Kan.  438, 31  Pac.  Rep. 
1002. 

.Ml  benefits  should  be  excluded  in  esti- 
mating the  value  of  tiie  land  actually  taken, 
but  all  proper  benefits  might  be  considered 
in  estimating  »'ie  damages  tothe  remainder 
of  the  land    unichisiiot  taken.     Ific/ii/a 


•Sr'  ir.  R.  Co.  V.  Kn/in,  33 ./;;/.  &^  Eng.  R.  Cas. 
159,38  A'(»//.675,  17  P.ic.  Rep. 322.  Duvwv- 
ING  St.  Josepli  &  D.  C.  R.  Co.  v.  Orr,  8  Kan. 
420;  Hunt  V.  Smith.  9  Kan.  137;  Reisner 
7'.  Atchiscjn  U.  D.  &  R.  Co..  27  Kan.  382. 

In  a  proceeding  to  recover  damages  for 
the  right  of  way  appropriated  to  the  use  of 
a  railroad  company,  it  is  not  error  to  refuse 
to  instruct  the  jury  "  that  damages  to  ad- 
joining lauds  to  right  of  way  may  be  offset 
by  benefits  to  same  lands,"  when  the  court 
has  already  charged  that  "  the  fair  way  (,{ 
determining  the  injury  is  to  determine  the 
fair  market  value  of  the  premises  before 
the  right  of  way  is  set  apart,  and  then 
again  after,  and  the  difference  will  be  the 
true  measure  of  damages."  Atchison,  'T.  &> 
S.  F.  R.  Co.  V.  Blackshire,  10  Kan.  \Tj. — 
Reviewed  in  Leroy  &  W.  R.  Co.  v.  Ross, 
40  Kan.  598. 

While  the  statute  does  not  require  rail- 
road companies  to  go  tothe  expense  of  con- 
structing farm  crossings  over  their  rights  of 
way  running  through  cultivated  or  other 
prcnjises,  yet  where  they  do  v>  .struct  such 
crossings,  it  is  proper  that  the  fact  should 
go  to  the  jury  in  awarding  damages  to  the 
owner  of  the  land  taken  for  the  railroad, 
Kansas  City  iS^  E.  R.  Co.  v.  Krcgelo,  20  Atn. 
&•  Eng,  R.  Cas.  241,  32  Kan.  608,  5  Pac. 
Rep.  15. 

Upon  the  trial  of  an  appeal  from  the 
award  of  commissioners  appointed  to  con- 
demn a  right  of  way  for  a  railroad  along  a 
highway,  it  is  not  error  to  instruct  the  jury 
that  they  are  not  to  take  into  consideration 
any  benefits  which  might  accrue  to  the  plain- 
tiff by  reason  of  any  change  in  the  location 
of  such  public  highway.  Chicago,  K.  <5-» 
W.  R.  Co.  V.  \Vood7uard,  47  Kan.  191,  27 
Pac.  Rep.  836. 

7;JO.  Kentucky. — The  compensation 
which  is  to  be  paid  to  the  owner  of  land 
taken  for  public  use  is  the  actual  value  in 
money  of  the  property  taken  from  him,  no^ 
to  be  diminished  by  any  speculative  ad- 
vantage he  may  derive  from  its  appropria- 
tion to  the  public  use.  .  The  value  of  the 
land  proposed  to  be  taken,  considering  its 
relative  position  to  his  other  land,  and  the 
other  circumstances  which  may  diminish  or 
enhance  that  value,  are  the  proper  consid- 
erations to  be  regarded  in  ascertaining  that 
value.  Henderson  &*  A'.  A*.  Co.  v.  Dicker- 
son,  17  B.  Alon.  {Ky.)  173.  Following 
Rice  V.  Danville,  L.  &.  N.  Turnpike  Road 
Co.,  7  Dana  (Ky.)  81. 
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Where  more  is  claimed  by  the  owner 
than  the  value  of  his  property  as  conse- 
quential damages,  the  advantages  to  him 
may  ije  taken  into  the  estiuKite  and  set  off 
against  such  claims  for  consequential  dam- 
ages. Henderson  &*  N.  R.  Co.  v.  Dickerson, 
17  A'.  J/i)//.  (Ay.)  173.— Followed  in  Louis- 
ville &  N.  R.  Co.  V.  Thompson,  18  B.  Mon. 
"jTy^.— Louisville  &^  N.  R.  Co.  v.  Glazebrook, 
I  Hush  (Ay.)  325.— OVKRHULEU  IN  Louis- 
ville.  St.  L.  &  T.  R.  Co.  v.  Barrett,  91  Ky. 
487. 

In  arriving  at  the  just  compensation 
which  the  constitution  requires  shall  be 
made  to  the  owner  before  entry,  the  value 
of  I  he  land  taken  for  actual  use  is  to  be  con- 
sidered in  its  relation  to  the  entire  tract, 
and  must  include  the  actual  injury  to  the 
improvements  and  every  direct  damage 
tending  to  diminish  in  value  the  entire  tract 
by  reason  of  the  use  and  appropriation  of 
the  land  taken,  all  of  which  enters  into  the 
estimate  of  compensation,  and  must  be  paid 
for  before  entry.  And  from  this  amount 
nothing  can  be  deducted  by  reason  of  the 
benefits  and  advantages  that  may  reason- 
ably be  anticipated  from  the  construction 
and  operation  of  the  road.  As/ier  v.  Louis- 
ville &-  N.  R.  Co.,  87  Ay.  391,  8  S.  IV.  Rep. 
854. — Approving  Elizabethtown  &  P.  R. 
Co.  V.  Helm,  8  Bush  (Ky.)  681. 

Under  the  act  of  April,  1882,  it  is  only 
the  ordinary  inconvenience  and  damage  that 
result  from  a  prudent  operation  of  the  road 
against  which  such  benefits  and  advantages 
may  be  set  off ;  for  if  the  "  incidental  dam- 
ages "  from  which  the  act  provides  such 
benefits  and  advantages  may  be  deducted 
include  anything  more,  the  act  is  to  that 
extent  unconstitutional.  As/ier  v.  Louisville 
&-   X.  R.    Co.,   87   Ay.  391,   8  5.  W.  Rep. 

854. 

737.  Louisiana.— In  determining  the 
amount  of  damage  an  owner  of  land  suf- 
fers by  an  expro[)riati()n  of  a  part  of  it  in 
favor  of  a  railroad  company,  the  enhanced 
value  of  the  balance  of  the  land,  caused  by 
the  building  of  the  railroad,  should  be  al- 
lowed as  an  offset  to  the  damages  beyond 
the  value  of  the  lands  taken.  AV^t'  Orleans 
Piic.  R.  Co.  V.  Gav,  31  La.  Ann.  430.  y\W(y 
Orleans,  O.  (S-»  G.  IV.  R.  Co.  v.  Lagorde,  10 
La.  Ann.  1 50. 

The  owner  has  no  right,  in  addition  to 
tlie  price  of  the  land  expropriated,  to  claim 
payment  for  damage  which  may  be  done 
the  rest  of  his  properly,  when  it  is  shown 


tiiat  such  damage  is  more  than  compensated 
by  advanta;^cs  derived  frcjin  the  project. 
Vickslntrg,  S.  &-  T.  R.  Co.  v.  Calderwood,  1 5 
La.  Ann.  481. 

Section  4  of  the  act  of  1S55  provides: 
"Tliat,  estimating  the  value  of  the  property 
to  be  approjjriated,  the  basis  of  assessment 
shall  be  the  true  value  which  the  land  pos- 
sessed before  the  c<)iitenii)lated  improve- 
ment was  proposed,  and  without  deducting 
therefrom  any  amount  for  the  benefit  de- 
rived by  the  owner  for  the  contemplated 
improvement  or  work."  I^/eld.  that  the  true 
intention  of  the  legislature  in  the  passage 
of  this  act  was  that  the  contemplated  im- 
provement and  the  expropriation  were  to 
follow  immediately  upon  each  other;  and 
in  this  sense,  section  4  was  not  unconstitu- 
tional. Vicksburg,  S.  &•  T.  R.  Co.  v.  Cal- 
derwood,  1 5  La,  Ann.  48 1 . 

738.  Mary  land.— Under  the  statutes 
the  jury  are  required  in  all  condemnation 
cases  to  estimate  in  the  first  instance,  and 
as  an  essential  and  primary  element  of  dam- 
ages, the  actual  value  of  the  land  or  prop- 
erty proposed  to  be  taken,  and  then  to 
consider  what  other  and  incidental  dam- 
ages will  result  to  the  owner  by  reason  of 
the  use  or  occupation  thereof  for  the  pur- 
poses of  the  road ;  and  against  these  latter 
only  are  any  benefits  or  advant.iges  to  be  set 
off.  Shipley  v.  Baltimore  &•  P.  R.  Co.,  34 
Md.  336. 

Under  the  head  of  benefits  the  landowner 
is  not  to  be  charged  with  ihe general  bene- 
fits which  he  shares  in  common  with  the 
community  at  large,  but  only  witi.  those 
special  benefits  which  accrue  to  him  by  rea- 
son of  the  construction  of  the  road  through 
his  land.  Shipley  v.  Baltimore  &>  P.  R.  Co., 
34  Md.  336. 

7JJ1).  3Iassacliusetts.— In  estimating 
the  damages  for  land  taken  for  a  highway 
or  railroad,  any  direct  and  peculiar  benefit 
or  increase  of  value  accruing  therefrom  to 
the  land  of  the  same  owner  adjoining  or 
connecting  with  the  land  taken,  and  form- 
ing a  [lart  of  the  same  parcel  or  tract,  is  to 
be  considered  by  the  jury  and  allowed  by 
way  of  set-off;  but  not  any  general  lienefit 
or  increase  of  value  received  by  such  land 
in  common  with  other  lands  in  the  neigh- 
bf)rliood,  nor  any  benefit  to  other  land  of 
the  same  owner,  though  in  the  same  town. 
Meacham  v.  Fitchburg  R.  Co.,  4  Cush.  ^Mass.) 
2^1. — Approved  in  Winona  &  St.  P.  R. 
Co.  V.  Waldron,   11   Minn.  515    (Gil.  392). 
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Di.STlNOUiSHF.n  IN  Whitman  v.  Boston  & 
M.  K.  Co.,  3  Allen  (Mass.)  133.  Foi.i.owkd 
IN  Upton  V.  South  Rcadiiij;  Branch  R.  Co., 
8  Cusli.  fioo  ;  Davis  v.  Charles  River  Branch 
R.  Co.,  II  Cush.  506;  Freedle  v.  North 
Carolina  R.Co.,4  Jones  (N.  Car.)  89.— 6^//<w 
v.Soii///  /\ta<i//i^  liraiuli  A'.  Co.,  8  Cush.  600. 
—  I'oi. LOWING  Meach.iin  v.  Fitchl)urj.j  R. 
C'>.,  4  Cush.  291. — Fui.i.owKU  IN  Freedle 
V.  North  Carolina  R.  Co.,  4  Jones  (N.  Car.) 
8y. 

The  time  at  and  from  which  the  benefit 
accruing  to  the  owner  of  land  taken  is  to 
be  estimated  in  assessing  his  damages  for 
such  taking  is  that  of  the  actual  location. 
Mi-iic/iain  V.  Fitchburg  R.  Co.,  4  Cush. 
(Mass.)  291. 

If  by  reason  of  the  location  of  a  railroad 
over  a  part  of  a  lot  of  land,  and  tlie  filling 
up  of  an  adjacent  canal  in  which  the  owner 
oi  the  lot  had  a  privilege,  the  value  of  the 
land  was  so  enhanced  that  what  afterwards 
remained  of  it  -vas  worth  more  than  the 
entire  lot  was  worth  before,  the  owner  has 
no  claim  for  damages;  and  the  omission  so 
to  instruct  the  jury  is  a  sufficient  reason  for 
setting  aside  a  verdict  for  the  petitioner. 
Whitman  v.  Boston  &>  M.  R.  Co.,  3  Allen 
{Mass.)  133. — Distinguishing  Meachamz/. 
Fitchburg  R.  Co.,  4  Cush.  (Mass.)  291. 

No  exception  lies  on  the  part  of  the  re- 
spondents to  such  an  instruction,  although 
the  jury  are  also  instructed  that  tlie  benefit 
which  is  to  be  set  oflf  is  some  increased  value 
which  the  estate  had  received  in  conse- 
quence of  its  becoming  better  adapted  to, 
and  more  valuable  for,  some  specific  purpose 
than  the  other  estates  where  the  land  had 
not  been  taken,  and  illustrations  of  such 
benefits  are  given.  Whitman  v.  Boston  <&^ 
.)/.  R.  Co.,  7  Allen  {Mass.)  313. 

Evidence  that  the  remaining  land  of  the 
petitioner  would  be  benefited  by  the  loca- 
tion of  a  station  at  that  place  is  inadmis- 
sible in  reduction  of  damages  if  no  act  has 
been  done  by  the  company  towards  estab- 
lishing such  a  station.  Broiun  v.  Provi- 
dence, W.  (S-  /)'.  R.  Co.,  5  Gray  {Mass.)  35.— 
.Xpproved  in  Martin  v.  New  York  &  N.  E. 
R.  Co.,  62  Conn.  331. 

It  is  not  competent  to  prove  special  bene- 
fits to  a  tract  of  land  over  which  a  right  of 
way  is  sought  by  showing  that  there  is 
timber  thereon  adapted  to  railroad  ties,  and 
that  the  building  of  the  road  will  increase 
the  demand  for  ties.  Such  benefit  is  too 
remote  to   be  considered.      Childs  v.  Xnv 


Haven  <S^•  N.  Co.,  14  Am.  <&«•  Eng,  R.  Cas. 
352,  133  J/rtj.f.  253.— Distinguishing  Shat- 
tuck  7'.  Stoneham  Branch  R.  Co.,  6  Allen 
(Mass.)  1 15. 

740.  31  iiinosota.  —  General  benefits 
arising  from  the  construction  of  a  railroad — 
that  is,  the  benefits  resulting  to  the  country 
generally  through  which  it  passes — are  not 
to  be  considered  in  estimating  the  compen- 
sation for  taking  a  strip  through  a  farm,  but 
only  those  resulting  specially  and  directly 
to  the  farm  itself.  Winona  &^  St.  /'.  R.  Co. 
V.  Waldron,  11  Minn.  515  {Gil.  392). — Ful- 
LOWEU  IN  Carli  v.  Stillwater  &  St.  P.  R. 
Co..  16  Minn.  260  (Gil.  234);  St.  Paid&S.C. 
R.  Co.  V.  Murphy,  19  Minn.  500  (Gil.  433) ; 
Minnesota  C.  R.  Co.  w.  McNamara,  13  Minn. 
508  (Gil.  .|68).  Quoted  in  Emmons  v. 
Minneapolis  &  St.  L.  R.  Co.,  35  Minn.  503. 
—Carli  V.  Stillwater  <?->  St.  P.  R.  Co.,  16 
Minn.  260  {Gil.  234).— Following  Winona 
&St.  P.  R.Co. 7/.  Denman,  10  Minn.  267  (Gil. 
208) ;  Winona  &  St.  P.  R.  Co.  v.  Waldron,  1 1 
Minn.  515  (Gil.  392).—  Weir  v.  St.  Pt  .1,  S.  &> 
T.  F.  R.  a?.,  18  Minn.  155  {Gil.  139).  Ar- 
brush  v.  Oakdale,  28  Minn.  61,9  A'.  W.  Rep. 
30.— Following  Winona  &  St.  P.  R.  Co. 
V.  Waldron,  11  Minn.  515  (Gil.  392).— 
Whitely  v.  Mississippi,  W.  P.  &*  B.  Co.,  36 
Am.  &•  Eng.  R.  Cas.  624,  38  Minn.  523,  38 
A'.  W.  Rep.  753. 

An  instruction  to  the  jury,  "  against  this 
market  value  of  the  land  actually  taken  you 
will  oflfset  nothing  whatever,"  is  erroneous, 
as  it  excludes  special  direct  benefits  to  the' 
remainder  of  the  farm,  which,  in  determin- 
ing the  compensation,  should  be  set  ofl 
against  the  injury  caused  by  taking  the 
strip.  Winona  <S^  St.  P.  R.  Co.  v.  Waldron, 
II  Minn.  515  {Gil.  392). — Approving  Kra- 
mer V.  Cleveland  &  P.  R.  Co.,  5  Ohio  St. 
140 ;  McMasters  v.  Commonwealth,  3  Watts 
(Pa.)  294;  Pennsylvania  R.  Co.  z/.  Heister, 
8  Pa.  St.  450 ;  Livingston  v.  Mayor,  etc.,  of  N. 
Y.,  8  Wend.  (N.  Y.)  85  ;  Meacham  v.  Fitch- 
burg R.  Co.,  4  Cush.  (Mass.)  297  ;  Dwight?'. 
Hampden  County  Com'rs,  11  Cush.  (Mass.) 
201  ;  Palmer  Co.  v.  Ferrill,  17  Pick.  (Mass.) 
58  ;  Davis  v.  Charles  River  Branch  R.  Co., 
II  Cush.  (Mass.)  506;  Mclntire  z'.  State,  5 
Blackf.  (Ind.)  384  :  State  v.  Digby,  5  Blackf. 
543;  Indiana  C.  R.  Co.  v.  Hunter,  8  Ind. 
78;  Alton  &  S.  R.  Co.  V.  Carpenter,  14  111. 
190.  Not  following  Giesy  v.  Cincinnati, 
W.  &  Z.  R.  Co.,  4  Ohio  St.  309;  Little 
Miami  R.  Co.  v.  Collett,  6  Ohio  St.  182. 
The    benefits  to  be   deducted  must  be 
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those  resulting  directly  to  the  land  a  part 
of  which  is  taken,  from  the  construction  of 
tlie  road,  not  through  the  vicinity,  but 
tliroui;!)  the  land.  Miinwsota  C.  A'.  Co.  v. 
MtXainara,  13  Minn.  50S  (Uil.  468). — FoL- 
l.owiNC.  Winona  &  St.  P.  R.  Co.  v.  Wal- 
dron,  II  Minn.  538  (Gil.  392). — Foi.i.oWF.i) 
IN  Minn(;sota  Valley  R.  Co.  v.  Doran,  17 
Minn.  iSS  (CJil.  162). 

Tiiat  tiie  landowner  made  large  profits  by 
the  sale  of  wood  and  tics  to  the  company  is 
not  a  benefit  to  be  deducted  in  assessing  the 
damages  for  taking  lands  for  a  railroad. 
Minnesota  Vailty  A\  Co.  v.  Doran,  17  Minn. 
iSS  (Gil.  162).  4  Am.  Ry.  Rifi.  187.  — Fol- 
lowing Minnesota  C.  R.  Co.  v.  McNamara, 
13  Minn.  508  (Gil.  468). 

7-4:1.  MissisNippi.  —  The  "just  com- 
pensation "  secured  to  every  landowner, 
under  the  bill  of  rights,  whose  property  is 
taken  Uyr  public  use,  implies  the  full  cash 
value  of  the  property  taken  and  full  indem- 
nity for  the  damage  occasioned  to  the  resi- 
due by  reason  of  the  taking  ;  and  the  owner 
cannot  be  compelled  to  receive  as  compen- 
sation the  enhanced  value  of  the  remaining 
property,  caused  by  the  building  of  the 
road.  Bnnvn  v.  Beaify,  34  Miss.  227. — FOL- 
LOWED IN  New  Orleans,  J.  &  G.  N.  R.  Co. 
V.  Moye,  39  Miss.  374. 

The  "  just  compensation  "  secured  to  a 
landc  'ner  whose  property  has  been  taken 
for  a  railroad  is  to  be  judicially  determined, 
and  a  statute  directing  the  court  to  allow 
certain  benefits  from  the  construction  of 
the  road  in  extinguishment  of  damages  is 
an  invasion  of  tlic  judicial  department,  and 
therefore  unconstitutional,  horn  v.  A/issis- 
sipfti  C.  R.  Co.,  36  A/iss.  300.— Follow KD 
IN  New  Orleans,  J.  &  G.  N.  R.  Co.  7'.  Moye, 
39  Miss.  374. — Bro-ivn  v.  Iu\itty,  34  Miss.  227. 

The  value  of  the  property  at  the  time  it 
is  appropriated  to  public  use,  and  the  injury 
then  known  to  result  to  the  owner,  as  the 
necessary  and  immediate  consequence  of 
such  appropriation,  without  reference  to  the 
unascertained  and  remote  benefits  or  disad- 
vantages that  may  or  may  not  accrue  in 
future,  is  the  loss  sustained  by  the  ov;ner. 
honi  V.  Mississippi  C.  R.  Co.,  36  Miss.  300. 
—Approved  in  Levee  Com'rs  v.  Harkle- 
roads,  62  Miss.  807. 

742.  Missouri.  —  In  estimating  dam- 
ages growing  out  of  the  condemnation  of 
a  right  of  way  for  a  railroad,  the  jury  should 
consider  the  quantity  and  the  value  of  the 
land  taken,  and  the  damage  to  the  tract  of 


which  it  forms  part,  by  reason  of  the  road 
running  through  it,  anfl  from  the  sum  of 
these  should  deduct  the  benellt-,  if  any,  pe- 
culiar to  that  tract,  arising  from  the  running 
of  the  road  ihrougii  it;  and  iiy  peculiar 
benefits  is  meant  such  benefits  derived  from 
the  location  of  the  road  as  arc  not  cominf)n 
to  it  and  the  other  land  in  the  s;ime  neifjh- 
borhood.      U'yaiulotte,  K.   C.  <2-  .\'.    //'.   A'. 

Co.    v.    Waldo.  70    Mo.    629.  —  FOI.LOWK.D    IN 

Sedalia,  W.  »S:  S.  R.  Co.  v.  Abell,  18  Mo. 
App.  biz.—I'acifu-  R.  Co.  v.  Clirystal.  25  Mo. 
544.— FoLLowK.D  IN  Lee  v.  Tebo  iS:  N.  R. 
Co..  53  Mo.  178  ;  guincy,  M.  iS:  P.  R.  Co.  v. 
Ridge,  57  Mo.  599.— .SV.  Louis  &^  St.  J.  R. 
Co.  V.  Rit/iardson.  45  Mo.  466.  Lee  v.  Te/io 
Gtm  .\.  R.  Co.,  53  Mo.  1 78,  12  Ant.  Ry.  Rep. 
441.— Following  Louisiana  &  F.  Plank- 
road  Co.  V.  Pickett,  25  Mo.  535;  North 
Mo.  R.  Co.  V.  Lackland,  25  Mo.  515;  Pacific 
R.  Co.  7A  Chrystal,  25  Mo.  544. —  Followkd 
in  Quincy,  M.  iS:  P.  R.  Co.  v.  Ridge,  57  Mo. 
599;  Tebo  &  N.  R.  Co.  7>.  Kingsberry,  61 
Mo.  i\.—Oitincy,  M.  &>  P.  R.  Co.  v.  Ridge, 
57  Mo.  599. — FoLLOwiNc;  Pacific  R.  Co.  v. 
Chrystal,  25  Mo.  544  ;  Lee  7'.  Tebo  &  N.  R. 
Co.,  53  Mo.  178. — Mississippi  River  Bridge 
Co.  V.  Ring,  58  Mo.  491.  Combs  v.  Smith, 
20  Am.  6f  Kiig.  R.  Cas.  209,  78  Mo.  32. 
Ragan  v.  Kansas  City  &^  S.  E.  R.  Co.,  ill 
Mo.  456,  20  ^'.  II '.  Rep.  234. 

This  is  the  correct  rule  whether  the  land 
be  taken  in  condemnation  proceedings  or 
without  license  or  other  right.  McReynolds 
V.  Kansas  City,  C.  &^  S.  R.  Co.,  iio  Mo.  484, 
19  5.  IV.  Rep.  824. — ApI'LIED  in  Doyle  v. 
Kansas  City  &  S.  R.  Co.,  113  Mo.  280. 

And  the  land  should  be  assessed  at  its 
value  when  taken.  But  witnesses  may  tes- 
tify as  to  its  value  before  and  after  the  tak- 
ing, as  tending  to  shed  light  on  that  point. 
Hosher  v.  Kansas  City,  St.  J.  6^  C.  B.  R. 
Co.,  60  Mo.  303. 

The  "value"  of  the  land  taken  is  its 
,  value  independent  of  the  location  of  the 
railroad;  and  the  "disadvantages"  tiiat 
may  be  taken  into  consideration  are  the  in- 
juries resulting  to  the  landowner  in  respect 
of  the  residue  of  the  tract  unappropriated, 
from  the  particular  mode  in  which  part 
thereof  is  taken  or  the  use  to  which  it  is 
applied.     Pacific  R.  Co.  v.  Chrystal,  25  Mo. 

544- 

The  value  of  the  owner's  entire  tract 
with  the  railroad  location  on  it  is  to  be  es- 
timated on  the  basis  that  the  company  will 
erect   and    maintain  farm   crossings  as  re- 
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quired  by  the  statute,  and  it  is  error  to 
(  harge  the  jury  not  to  consider  any  advan- 
tage arising  from  the  erection  of  fences 
and  farm  crossings  by  the  company.  C7i/- 
cago,  M.  &'  St.  /'.  A'.  Co.  v.  Baker,  102  Mo. 
553,  15  .V.  W.  AV/.  64.  — DiSTINdUISHKI)  IN 
Chicago,  S.  F.  cSc  C.  R.  Co.  v.  McGrew,  104 
Mo.  282. 

Any  benefits  tlie  construction  and  opera- 
tion of  tlie  railroad  would  add  to  tlic  prop- 
erty not  taken,  by  way  of  increased  facili- 
ties for  marketing  coal,  should  be  deducted 
from  the  damages,  but  such  benefit  should 
be  peculiar  to  tlie  property  on  account  of 
the  uses  made  of  it.  Chicago,  S.  F.  iS»  C. 
K.  Co.  V.  McGrew,  104  Mo.  282,  15  S.  W. 
Kcp.  931. — Foi.i.owKi)  IN  Missouri  Pac.  R. 
Co.  V.  Porter,  112  Mo.  361. 

An  instruction  that  special  benefits 
should  be  deducted  from  the  damages  suf- 
fered is  properly  refused  where  there  was 
no  evidence  as  to  special  benefits.  Doyle  v. 
Kansas  City  <S^«  S.  K.  Co.,  113  Mo.  280,  20  S. 
W.  Rep.  970. 

The  only  question  for  the  jury  to  deter- 
mine is  whether  the  property  of  defendant 
not  taken  by  plaintiff  was  or  was  not  in- 
creased in  market  value  by  benefits  thereto, 
and  if  it  was  so  increased  in  value  by  benefits, 
then  whether  such  increase  was  sufficient 
to  compensate  defendant  for  the  strip  of 
ground  taken  and  also  for  the  damages,  if 
any,  resulting  from  such  taking,  to  the  re- 
mainder of  the  property.  St.  Louis,  K.  ^f 
A'.  W.  R.  Co.  V.  St.  Louis  Union  Stock  Yards 
Co.,  57  Am.  &>  Eng.  R,  Cas.  677,  120  Jlfo. 
541,  25  S.   IF.  Rep.  399. 

An  instruction  to  the  jury  was  erroneous 
wliere  it  assumed  that  the  defendant's  land 
derived  some  peculiar  and  special  benefits 
by  reason  of  the  location  of  a  railroad, 
while  the  question  of  benefits  was  one  of 
the  controverted  questions  before  the  jury. 
.S7.  Louis,  A'.  &->  N.  IV.  R.  Co.  v.  St.  Louis 
Union  Stock  Yards  Co.,  $7  Am.  &•  Eng.  R. 
Cas.  677,  120  Mo.  541,  25  S.  IV.  Rep.  399. 

74;j.  Nebraska.— Special  benefits  may 
go  to  reduce  the  damages  to  what  remains 
of  the  land  taken  for  a  right  of  way,  but 
cannot  be  set  off  against  the  value  of  the 
part  taken.  Fremont,  E.  &>  M.  V.  R.  Co. 
V.  Whalen,  5  Am.  &•  Eng.  R.  Cas.  364,  u 
AW;.  585,  10  JV.  W.  Rep.  491. 

744.  Nevada.— When  land  is  con- 
demned for  a  railroad  after  its  original 
construction,  the  owner  is  entitled  to  the 
actual  market  value  of  the  property  at  the 


time  of  the  taking,  without  deduction  for 
any  appreciation  in  value  caused  by  the 
previous  location  and  construction  of  the 
road.  Virginia  &•  T.  R.  Co.  v.  Lo'ejoy,  8 
Nev.  100. 

745.  Ne\v  Haiiiiwliire.— Benefits  from 
the  construction  of  a  railroad,  which  the 
landowner  enjoys  in  common  with  the  pub- 
lic generally,  cannot  he  set  off  m  reduction 
of  his  damages.  Adden  v.  White  Mts.  A'. 
//.  R.  Co.,  55  A'.  //.  413.  II  Am.  Ry.  Rep. 
246. 

74G.  New  Jersey.— In  condemniug 
land  for  railroad  purposes,  the  benefits 
conferred  by  the  laying  of  the  road  cannot 
be  set  off  against  the  damages  sustained  by 
the  landowner.  Packard  v.  Bergen  A'cck  R. 
Co.,  54  A'.  J.  L.  229,  23  At/.  Rep.  722. 

The  legislature  have  not  the  power  to  de- 
clare that  the  benefits  which  an  individual  is 
to  derive  from  a  contemplated  enterprise 
shall  be  taken  by  him  as  compensation  for  his 
property  taken.  This  is  not  the  compensa- 
tion contemplated  by  the  constitution.  The 
owner  of  the  property  taken  must  be  com- 
pensated in  money.  The  constitution  means 
that  a  fair  valuation  shall  be  made  of  the 
property  taken,  and  the  amount  of  such 
valuation,  in  money,-  shall  be  paid  before 
the  property  is  appropriated.  If  the  legis- 
lature does  not  provide  a  mode  of  compen- 
sation, the  owner  may  fix  it  himself,  and  it 
must  first  be  paid  before  the  property  is 
taken.  Carson  v.  Coleman,  11  A".  /.  Eq. 
106. 

The  proviso  in  the  third  section  of  the 
act  incorporating  the  New  Jersey  Midland 
R.  Co.,  requiring  the  road  to  be  laid  out  in 
Sussex  county,  under  the  charter  of  the 
New  Jersey,  Hudson  &  Delaware  R.  Co., 
is  not  fulfilled,  either  in  terms  or  effect,  by 
the  report  of  an  assessment  made  under  the 
charter  of  the  New  Jersey  Western  R.  Co., 
which  states  that  the  commissioners  have 
taken  into  consideration  the  benefits  to  the 
owner  from  such  railroad.  The  benefits 
should  not  be  estimated.  Swayse  v.  A'av 
Jersey  Midland  R.  Co.,  36  A^.  /.  L.  295,  1 2 
Am.  Ry.  Rep.  404. 

747.  New  York.*— Whether  the  legis- 
lature can  authorize  compensation  for  land 
taken  for  a  railroad  to  be  nviide  in  whole 
or  in  part,  by  assessing  the  benefits  on  the 
other  lands  of  the  owner  of  the  land  taken, 
quare.       Washington   Cemetery  v.   Prospect 


*See  Elevated  Railways,  1(J;J-1G7. 
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/\vl-  G^  C.  I.  A\  Co.,  68  \.  ]-.  5<;i.  4  .-IM. 
X.  Cas.  15;  ajjlrmiiig  7  I/uii  6^^. 

Comriiissioners  assessing  damat^cs  for  a 
ri^lit  of  way  should  take  into  account  any 
real  or  supposed  benefits  thai  may  accrue 
to  tlie  lanilowner  from  the  builfiing  of  the 
road;  and  if  the  commissioners  certitied 
that  tliey  made  no  allowmces  or  deduction 
for  aiiv  real  or  supposed  benefits,  the  spe- 
cial term  before  which  the  matter  is  peiid- 
injj;  has  power  to  recommit  the  report, 
thouf^ii  the  certificate  be  made  at  the  re- 
<lMcst  (jf  tlic  company,  whicli  is  the  appel- 
iant.  //;  re  A7/tifs  Coini/y  El.  R.  Co.,  35  IV. 
Y.  S.  A'.  367,  58  Hun  608,  12  X.  V.  Supp. 
lyS;  ixfliniied  in  15  X.   Y.  Supp.  517. 

748.  North  Carolina.— The  jury  must 
not  deduct  from,  or  set  off  iigainst,  the 
damages  special  to  the  land  a  part  of 
which  is  taken,  any  benefits  arising  from 
the  railroad  under  construction,  which  are 
common  to  the  owner  and  all  other  ]iersons 
in  the  vicinity;  but  may  deduct  or  set  off 
any  benefit  peculiar  to  the  land.  Ralei\^h 
&-'.l.  A.  L.  R.  Co.  V.  Wicker,  74  A'.  Car.  220. 
—  Fui.r.owiNc;  Freed le  f.  North  Carolina  R. 
Co.,  4  Jones  89, — Freedle  v.  North  Carolina 
A'.  c<;.,  .^  Jones  (X.  Car.}  89.— FoM.owiNG 
Meacham  i'.  Fitchburg  R.  Co.,  4  Cush. 
(Mass.)  294;  Upton  v.  South  Reading 
Hr.inch  R.  Co.,  8  Cush.  600.— Foi.i.owkd 
IN  Kaleigh  &  A.  A.  L.  R.  Co.  v.  Wicker,  74 
X.  Car.  220. — Ha/slip  v.  Wilmington  iS^*  //'. 
A'.  Co.,  I02  X.  Car.  376,  8  .V.  E.  Rep.  926. 

The  sum  assessed  against  the  owner  of 
laiui  over  which  a  railroad  is  constructed, 
for  benefits  arising  therefrom,  cannot  ex- 
ceed that  which  may  be  assessed  in  his 
favor  for  damages,  and  nnist  be  for  those 
l)cnefits  which  are  si)ecial  to  the  owner,  and 
not  such  as  he  shares  in  common  with 
other  persons.  Wilmington  i5~»  W.  R.  Co. 
V.  Smith,  99  X.  Car.  131,  5  S.  E,  Rep.  2yj. 

74J).  Ohio. — The  two  provisions  in  the 
constitution,  the  one  in  article  i,§  19,  requir- 
ing compensation  to  be  made  without  de- 
duction for  benefits  when  property  is  appro- 
priated to  a  public  use,  and  the  other  in 
article  13,  §  5,  providing  for  compensation, 
irrespective  of  benefits,  where  property  is 
taken  by  a  corporation  for  a  riglit  of  way, 
are  in  legal  effect  identical ;  and  when 
property  is  taken  under  either  section  its 
fair  market  value  in  cash  must  be  paid,  and 
the  jury  have  no  right  to  consider  any  in- 
nrease  in  the  value  caused  by  the  public 
.nprovement.     Giesy  v.  Cincinnati,  W.  &> 


Z.  R.  Co.,  4  Ohio  St.  308.— Not  FOI.I.OWKD 
IN  Winona  »S:  St.  P.  R.  Co.  v.  Waldr6n,  11 
Minn.  515  ((111.  39:).  yuKir.u  in  Leioy  & 
W.  R.  Co.  7'.  Ross,  40  Kan.  598:  Cleveland 
&  P.  R.  Co.  V.  Hall.  5  Ohio  St.  56S. 

Under  the  constitution  of  1S02,  which 
was  unlike  the  present  constitution  in  that 
respect,  wiien  lands  uerc  appropriated  by  a 
raiirnad  company  for  its  track,  supposed 
hciu'l'its  mii;lit  be  set  olT  against  the  value 
of  the  land  taken,  ami  hence  the  land  might 
be  appropriated  witlKJUt  the  payment  of 
any  money  whatever.  /'/(///  v.  J'ennsyli'a' 
nin  Co.,  43  Ohio  St.  228,  i  A".  E.  R,p.  420. 

The  act  of  Febiuary  11,  184S,  •^  9,  pro- 
viding that  appraisers  in  a  condemnation 
proceeding  "shall  consider  the  benefit  as 
well  as  injury  which  such  owner  shall  sus- 
tain by  reason  of  such  railroad,"  is  not  in 
conflict  with  the  state  constitution  of  1S02, 
article  8,  §  4,  which  provides  that  "pri\'ate 
property  ought  and  shall  ever  be  held  invio- 
late, but  always  subservient  to  the  i)ublic 
welfare,  provided  compensation  in  money 
be  made  to  the  owner."  Columbus,  J'.  &^  f. 
R.  Co.  V.  Simpson,  5  Ohio  St.  251. 

In  case  of  a  railroad  appropriation  for  a 
right  of  way  through  a  tract  of  land  caus- 
ing incidental  and  local  injury  to  the  residue 
of  the  tract,  although  general  resulting 
benefits  from  the  railroad  to  the  value  of 
such  residue  of  the  land  cannot  be  taken 
into  account  in  estimating  the  amount  of 
compensation  to  be  paid  to  the  owner,  yet 
where  a  local  incidental  benefit  to  the  resi- 
due of  the  land  is  blende<i  or  connected, 
either  in  loc  lity  or  subject-matter,  with  a 
local  incideucjl  injury  to  such  residue  of 
the  land,  the  benefit  may  be  considered  in 
fixing  the  compensation  to  be  i)aid  to  the 
owner,  not  by  way  of  deduction  from  the 
compensation,  but  of  showing  the  extent  of 
the  injury  done  the  value  of  the  residue  of 
the  land.  Cleveland  &•  P.  R.  Co.  v.  Ball,  5 
Ohio  St.  568. —Quoting  Giesy  t/.  Cincinnati, 
W.  &  Z.  R.  Co~  4  Ohio  St.  332.— Ouotkd 
IN  Leroy  &  W.  R.  Co.  v.  Ross,  40  Kan.  598. 
Rkvikwkd  in  Simmons  v.  St.  Paul  &  C.  R. 
Co.,  18  Minn.  184  (Gil.  168). 

In  a  proceeding  for  an  appropriation  of  a 
right  of  way,  under  the  act  of  April  30, 
1852,  the  jury,  after  allowing  for  the  full 
value  of  the  land  actually  appropriated  for 
the  right  of  way,  in  view  of  all  its  uses  and 
relations,  without  deductions  for  benefits  of 
any  kind,  in  their  estimate  and  assessment 
of  the  incidental  damages  accruing  to  other 
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lands  of  the  owner,  cannot  take  into  coii- 
sidcralicjn  antl  make  allowance  for  general 
bonelits,  or  such  as  accrue  to  the  commu- 
nity at  large,  from  the  conslrucUDn  of  the 
Work    proijobccl.      Little   Muimi  R.   Co.  v. 

Co/Mi,  6  0/lio  S/.  lS2.--Nor  FOM.OWKD    IN 

Winona  &  bt.  1'.  H.  Co.  i'.  Waldron,  ii 
Minn.  515  (dil.  3'j2).  Ki'.viKWKU  in  I'adu- 
cali  &  M.  R.  Co.  V.  Stovall,  12  Ileisk. 
(Ten  11.)  I. 

The  jury  should  assess  the  compensation 
due  I'll.,  owner  for  the' land  to  be  appropri- 
ated irrespective  of  henelits,  and  also  his 
damages  by  reason  cf  the  dimmished  value 
of  the  remainder  of  the  tract  in  consc- 
(|nencc  of  such  ap|)ropriaiion.  Cincininiti 
i^  S.  A'.  Co.  V.  LoJi_i;wo>t/i,  30  0/tio  S/.  loS. 
— OuiJiKD  IN  Chicago,  K.  &  N.  R.  Co.  7/. 
Davidson,  49  Kan.  589. 

7*»0.  Oreyoii.— The  defendant  is  enti- 
tled to  the  actual  value  of  the  land  a()pro- 
priated ;  and  if  injury,  resulting  from  con- 
structing the  road,  will  exceed  the  resulting 
benefits,  the  excess  of  such  injury  is  to  be 
added  to  the  value  of  the  land  appropriated. 
Orrgoti  C.  A'.  Co.  v.  IFatV,  3  Ong.  91,  6  Am. 
Ay.  Rep.  517. 

An  exception  taken  was  this:  "That  the 
plaintiff  below  was  allowed  to  prove  on 
tri;d  tluit  the  construction  of  a  railroad 
across  the  land  of  the  defendant  would  be 
of  more  benefit  than  damage  thereto,  ex- 
cepting the  value  of  the  land  actually  taken 
by  plaintifT " ;  and  the  instruction  of  the 
court  therein  excepted  to  was  this  :  "  If  the 
benefits  to  the  lands  of  tlie  defendant  are 
equal  to  the  damages,  then  all  that  you 
should  assess  is  the  value  of  the  land  taken." 
Held,  these  are  not  errors.  Oregon  C.  R. 
Co.  v.  Wait,  3  Oreg.  428. 

751.  Pennsylvania.— There  is  no  cer- 
tain rule  by  which  the  injury  dee  to  a 
man's  property  by  reason  of  the  construc- 
tion of  a  railroad  through  it  is  to  be  meas- 
ured; it  must  be  referred  to  a  jury  as  a 
matter  of  fact  under  all  the  circumstances. 
And  that  plaintifT  owned  property  at  an- 
other place,  separate  from  and  unconnected 
with  the  property  allowed  to  be  injured, 
which  was  enhanced  in  value  by  the  road,  is 
not  a  legitimate  subject  of  inquiry  by  the 
jury.  Philadelphia  &^  R,  R.  Co.  v.  Gilson,  8 
Watts  iPa.)  243. 

Nor  are  the  jury  at  liberty  to  consider 
that  the  defendant's  railroad  will  be  of  no 
benefit  to  the  plaintifT  in  his  business,  be- 
cause he  has  already  the  use  of  other  rail- 


roads, if  his  property  will  be  thereby  in- 
creased in  value.  J'atteit  \.  Northern  C.  R, 
Co.,  33  Pa.  St.  426. 

In  csiiinating  damages  for  land  taken  by 
a  railroad  after  it  is  built,  wliere  both  the 
advantages  and  disadvantages  are  to  be  con- 
sidered, tiie  true  measure  of  damages  is  the 
dilfercnce  between  tlie  value  of  the  pn^perty 
before  the  prospect  of  the  road  had  pro- 
duced any  elfecion  it,  and  the  value  imme- 
diately on  tiie  completion  of  the  road.  Dela- 
li'aie,  L.  Sf'  W.  R.  Co.  v.  Uursoii,  61  Pa.  St. 
369.—  FuLI.oWiNG  Kast  Fa.  R.  Co.  v.  llot- 
tciistine,47  Pa.  St.  28.— Disi  imiuisiiki)  in 
McClintoii  V.  I'ittsburg,  Ft.  \V,  &  C.  R.  Co., 
66  Pa.  St.  404.  Fol.l.owKi)  IN  Mayberry  v. 
Second  &  T.  St.  R.  Co.,  15  Pliila.  (Pa.)  253, 
Refkrkku  to  in  State  v.  Dover  &  R.  R. 
Co.,  43  N.J.  L.  528. 

The  fact  that  after  the  constructi(m  of 
the  railroad  a  post-cjlRce  was  moved  to  a 
point  on  it  much  more  convenient  to  plain- 
tilT  is  not  material  in  assessing  damages. 
Penusyivaiiia  Sa^  A'.  Y.  R.  iS-*  C.  Co.  v.  Bun- 
nell, 81  Pa.  St.  414,  16  Am.  Ry.  Rep.  i. 

The  owners  of  mills  and  manufactories 
may  of  right  connect  their  private  sidings 
with  the  railroads  in  iheir  vicinity,  and  tlie 
fact  that  such  right  exists  may  largely  en- 
hance the  irarket  value  of  their  several 
properties  and  affect  the  question  of  dam- 
ages for  taking  land.  Pittsburgh  Sr'  L.  E. 
R.  Co.  V.  Robinson,  i  Am.  &*  Eng.  R.  Cas. 
468,  95  Pa.  St.  426. — Distinguished  in 
Reading  &  P.  R.  Co.  v.  Balthaser,  119  Pa. 
St.  472,  12  Cent.  Rep.  173. 

While  the  general  advantasjes  re  ulting  .lo 
well  to  the  public  as  to  the  ty  which 

is  the  subject  of  assess  .   not  to  be 

considered  in  estimatin,  jcnefits  to  that 

property,  yet  any  and  evi-  'hing  connected 
w4th  the  general  improvenitni  whi*  li  tends 
to  increase  its  value  or  usefulnes-  to  such 
property  may  be  considered.  Pittsburgh  &• 
L.  H,.  R.  Co.  V.  Robinson,  i  Am.  Sf  Eug.  R. 
Cas.  468,  95  Pa.  St.  426. 

Under  the  act  of  Feb.  19,  1S49,  compen- 
sation for  land  taken  for  railroad  purposes 
consists  in  giving  back  an  equivalent,  either 
in  money  or  actual  value  otherwise  con- 
ferred ;  and  just  allowance  must  therefore 
be  made  for  the  advantages  which  may 
have  resulted  to  the  landowner  in  conse- 
quence of  the  buililing  of  the  road  over  his 
land.  Long  v.  Harrisburg  ^  P.  R.  Co.,  126 
Pa.  St.  143,  19  At  I.  Rep.  39. 

The  advantages  thus  to  be  considered  are 
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such  only  as  are  special  and  actual  to  the 
propcity  which  is  claimed  by  the  landowner 
to  have  been  injured;  and  in  coinparint;  the 
;Hivaniaj,'es  and  disadvanias^es,  tlie  j^eneral 
ai)preciation  of  projierly  in  the  nei^dibor- 
liood,  consecjuent  upon  the  coiistruciion  of 
the  railroad,  is  to  be  disregarded.  I-kh^  v- 
Uanislmrg  &•  /'.  A'.  Co.,  \ib  I\i.  S/.  143,  19 

The  test  is,  whetiier  the  land  would  sell 
in  the  market  (or  as  much  after  tlie  c-(jti- 
strucMoii  of  the  railroad  as  before;  if  it 
wouUl,  the  owner  is  not  entitled  to  damaf^es  ; 
if  it  would  sell  ill  the  market  for  less  after 
than  before,  the  owner  is  entitled  to  recover 
the  dilference.  /.c'/V  v.  Hairislnirg  &^  /'. 
K.  Co.,  126  Pa.  S/.  143,  19  ..///.  A',/>.  39. 

Where  the  acquisition  by  the  ccjmpany  of 
its  defined  appropriation,  of  itself  <;ave  the 
company  no  rij,du  to  erect  a  bulkhead  out- 
side its  rif(ht  of  way,  under  the  terms  of  an 
afjreement  conferring  the  right  to  buiki  it, 
the  benelits  to  the  pioperty  caused  by  the 
erection  of  the  bulkhead  should  not  be 
considered  as  a  charge  against  the  lot 
owner.  Ihxrris  v.  Schuylkill  River  E.  S.  R. 
Co..  141  J'ii.  Si.  242,  21  .///.  A'<?/.  590. 

Whether  the  location  of  a  station  near  to 
the  plaintiff's  land  is  a  special  advantage 
thereto  is  a  question  for  the  jury,  to  be  de- 
termined by  the  facts  of  the  particularcase; 
and  it  is  proper  to  charge  that,  if  the  jury 
find  that  a  special  advantage  has  accrued 
from  such  location,  it  may  be  set  oil  against 
the  actual  disadvantages.  Gorgas  v.  J'/iilu- 
lUiphia,  II.  iS^  /'.  A'.  Co.,  51  .■////.  &>  ICiig.  R. 
Cas.  593,  144  Pa.  S(.  I,  22  All.  AV/.  715. 

In  estimating  the  damages  to  a  tract  of 
land  by  taking  a  part  of  it  for  railroad  pur- 
jjoses,  where  a  part  of  the  tract  is  leased,  as 
to  the  owner,  the  whole  farm  must  be  con- 
sidered together,  and  the  advantages  to  one 
portion,  owing  to  |)roximity  to  a  station, 
may  be  ollset  against  the  disadvantages  to 
another  portion,  Baltimore  &^  J'.  R.  Co.  v. 
S/>rii/j,uT,  (Pa. )  1 3  .-///.  Rf/>.  76. 

75ti.  South  Carolina.  —  In  assessing 
the  value  of  land  taken  by  the  Greenville 
tS:  Columbia  K.  Co.  the  commissioners  or 
jury,  in  estimating  the  "  benefit  or  advan- 
tage "  to  the  owner,  should  take  into  con- 
sideration the  specidative  or  salable  in- 
crease in  tiie  value  of  the  land  attributable 
to  the  construction  of  the  road.  And  in 
estimating  the  "loss  or  damage,"  tlie  ex- 
pense of  fencing  along  the  line  of  the  road, 
where  it  passes  through  fields,  should  be 
4  D.  R.  D.— 46. 


considered,  and  also  the  incidental  depreci- 
ation of  the  value  of  the  tract  by  reason  of 
the  road  passing  through  it.  Greoivillc  &^ 
C.  R.  Co.  V.  I'arlhm',  5  Riiii.  (So.  6'<f/.)428. 
—  Ki'.viKWlNc.  Heiinsylvania  K.  Co.?'.  Keiley, 
8  Pa.  St.  445. — Foi.l.oWF.l)  IN  Howen  ',•. 
Atlantic  iS:  V.  H.  V.  R.  Co.,  14  /\m.  it  Eng. 
R.  Cas.  332,  17  So.  Car.  574.  Ultillli  IN 
North-l'.astern  R.  Co.  v.  Sincalh,  S  I'iiih. 
(So.  Car.)  1 85. 

If  the  owner  has  sold  part  of  the  tnict  at 
an  enhanced  i)rice,  but  such  enhanced  price 
was  not  owing  to  the  construction  of  the 
road,  but  to  an  accidental  dcnuiiid,  then  the 
owner  is  not  chargeable  with  it  as  an  item 
of  "  beiielit  or  advantage."  Greenville  iS-» 
C.  R.  Co.  V.  Partloiv,  5  Rich.  {So.  Car.)  428. 

7*>.'J.  IViuu'SSJM'. — Under  the  constitu- 
tional pnjvision  requiring  just  compensation 
to  be  made  where  properly  is  taken  for 
public  use,  the  full  value  of  the  land  ac- 
tually taken  must  be  paid  in  money;  but  as 
to  incidental  damages  and  benefits  that  may 
result  to  the  land  not  taken,  it  is  competent 
for  the  legislature  to  provide  for  oll'setting 
one  against  the  other.  W'oodfolk  v.  A'ash- 
ville&^C.  R.  Co.,  2  S'auin  (7'eitH.)  \22.-~Vo\.- 
LowKi)  IN  East  Tcnn.  &.  V.  R.  Co.  7>.  Love, 
3  Head  (Tenn.)  63;  Paducah  &  M.  R.  Co.t/. 
Stovall,  12  Heisk.  (Tenn.)  i.  Rkkerrk!)  to 
IN  Shipley  v.  IJaltimore  &  P.  R.  Co.,  34  Md. 

336- 

Where  the  right  of  eminent  domain  is  ex- 
ercised to  take  land  for  a  railroad,  the  "just 
compensation  "  to  the  owner,  required  by 
the  constitution,  is  the  fair  cash  value  of  the 
land  taken,  if  the  owner  were  willing  to  sell, 
and  the  company  to  buy,  that  particular 
quantity,  at  this  place,  anrl  in  that  form. 
This  must  he  actually  paid  in  money,  and 
cannot  be  discharged  in  benefits  to  the  res- 
idue of  the  land.  Paducah  <5-  M.  R.  Co.  v. 
Stovall,  12  Ileish.  {7'enn.)  i.— Following 
Woodfolk  V.  Nashville  &  C.  R.  Co.,  2  Swan 
(Tenn.)  422. — APPROVED  IN  Smith  v.  Nash- 
ville &K.  R.  Co.,  88  Tenn  611, 13  S.W.  Rep. 
I  28. 

The  constitutional  guaranty  being  re- 
garded, the  legislature  may,  however,  addi- 
tionally award  to  the  owner  incidental 
damages  for  the  taking  of  the  land,  and 
prescribe  the  manner  of  their  assessment; 
and  may  properly,  as  an  ollset  against  these 
damages,  allow  incidental  benefits  and  ame- 
liorations. Paducah  &^  M.  R.  Co.  v.  Sto- 
vall,  1 2  Heisk.  ( Tenn.)  i . 

But  the  enhancement  that  may  be  taken 
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into  the  account  must  be  conliiied  to  the 
tract  upon  whicli  ilic  ritjht  of  eminent  do- 
niiiin  is  enforced,  and  cannot  be  exiendetl 
tn  f)thcr  lands  of  the  owner;  and  i;i  such 
eihancenieiit  as  results  from  the  running  of 
t'K!  road  at  that  particular  place,  and  not 
fiDMi  the  jjencral  rise  of  property  prothiced 
'iv  the  road  in  that  neighborhood.  J'luiii- 
\ili  c~  .1/.  A'.  Co  V.  Sttnnill,  I2  Heish.  (  7(7/;/.) 
I.  -Kkviiwixi;  Little  Miami  K.  Co.  v.  Col- 
leti,  6  Ohio  St.  182. 

754.  Tt'xas. — In  a  proceeding  to  con- 
demn land,  under  the  statute,  the  owner  is 
entitled  to  recover  in  any  event  the  market 
value  of  that  portion  of  land  actually  taken, 
and  in  addition  a  reasonable  compensation 
for  whatever  damaj^e  the  c.  idence  shows 
will  be  done  to  the  residue  of  the  tract 
from  the  proper  construction  and  proper 
future  operation  of  the  road.  When  the 
evidence  shows  that  the  landowner  will  be 
specially  benefited  by  the  road  such  benefit 
may  go  to  reduce  the  damage  to  the  resi- 
due of  the  land,  but  cannot  be  offset  against 
the  value  of  the  land  actually  taken.  Wor- 
sham  V.  Gaincs^iillc,  //.  <S>»  W.  R.  Co.,  3  Tex. 
App.  (Civ.  Ctis.)  496.  lUiffalo  Rnyou,  /.'.  <S- 
C.  A'.  Co.  V.  Fi-rris,  2G  Tex.  5S8.  McDoit- 
alJ  V.  Texas  &^  P.  K.  Co.,  i  lex.  Unreft. 
Can.  191.— Foi.i.dwiNO  AM)  guoTiNC.  Huf- 
falo  Hayou.  B.  tS:  C.  R.  Co.  v.  Ferris,  26 
Tex.  603.— cy//<rfj[,'^<)  .T'-  M.  C.  R.  Co.  v.  Ritter, 
10  Am.  &•  F.ng.  R.  Cas.  202,  i  Tex.  Apf>. 
(Chi.  Cas.)  107. 

The  advantages  that  may  accrue  to  other 
land  of  the  owner  in  the  neighborhood  by 
reason  of  such  improvement  cannot  be 
taken  into  consideraticm.  The  owner  is  en- 
titled to  the  intrinsic  value  of  the  land  so 
taken,  without  reference  to  the  profit  or 
advantage  from  the  construction  of  the  im- 
prDvement  for  which  it  was  taken.  lUiffalo 
liayoti,  /.'.  iS-  C.  R.  Co.  v.  Ferris,  26  Tex.  5S8. 
—  Foi.l.owKi/  IN  Houston  Tap  &  H.  R.  Co. 
V.  Milburn,  34  Tex.  224;  Texas  &  St.  L.  R. 
Co.  V.  Matthews,  60  Tex.  215.  Foi.l.owKl) 
ANI>  t,iL()ri:!)  IN  McDonald  7'.  Texas  &  P. 
R.  Co.,  I  Tex.  Unrep.  Cas.  191. —  Worshain 
V.  Gainesi'ille,  H.  6-  //'.  K.  Co.,  3  Tex.  App. 
(Civ.  Cas.)  496. 

The  owner  of  property  taken  is  entitled  to 
compensation  in  money  for  the  value  of 
Buch  property,  without  regard  to  any  bene- 
fit which  may  accrue  to  him  by  reason  of 
such  taking,  under  'lex.  Const,  art.  i,  §  17  ; 
but  this  provision  of  the  constitution  is  not 
violated  by  the  revised  statutes,  arts.  4193- 


4196.     Southern  C.  P.  &>.}/.  Co.  v.  Galveston 
Wharf  Co.,  3  Tex.  App.  (Civ.  Cas.)  309. 

The  jury,  in  estimating  damages,  nmy 
consider  whether  the  property  claimed  u> 
have  been  damaged  w.is  enhanced  in  value 
hy  the  construction  of  the  road  in  a  sum 
equal  to  the  special  injury  claimed  to  lia\  e 
been  sustained  ;  and  if  it  was  not.  whether. 
by  reason  of  improvements  made  liy  the 
road  owi.ers,  the  street  is  in  better  cond; 
tion  than  it  was  before  tiie  railway  Wiis 
built.  But  the  benefits  and  losses  whic  ii 
the  plaintiff  received  and  sustained  by  the 
building  of  the  road,  in  common  with  the 
community  generally,  are  to  be  excluded 
from  the  estimate  in  ascertaining  the 
amount  of  damage.  Gulf.  C.  6«»  S.  F.  R. 
Co.  V.  Fuller,  22  Am.  &-  Fni^.  R.  Cas.  154, 
63  Tex.  467.— Fui, LOWED  IN  Morrow  v.  St. 
Louis,  A.  &  T.  R.  Co.,  <Si  Tex.  405.  QfoiLD 
IN  Gainesville.  H.  it  VV.  R.  Co.  v.  Hall.  44 
Am.  &  Eiig.  R.  Cas.  5?.  78  Tex.  iL*).— David 
son  V.  Houston,  F.  &*  II'.  T.  R.  Co.,  3  Tex. 
App.  {Civ.  Cas.)  473. 

755.  VlrtfliiisK— The  charter  of  the 
James  River  &  K.  R.  Co.  provides  that  the 
assessors  for  ascertaining  damages  to  jiro- 
prietors  of  lanils  required  for  thecompaiiv's 
canal  and  improvement  shall  take  into  con- 
sideration the  (juantity  and  quality  of  the 
land  to  be  condemned,  the  additional  fenc- 
ing that  will  be  required  tiiereby.  and  all 
other  inconveniences  that  will  result  to  the 
proprietor  from  the  condemnation  thereof, 
"and  shall  combine  therewith  a  just  regard 
to  the  advantages  to  be  derived  to  the 
owner  of  the  land  condemned."  Held,  that 
the  advantages  to  be  derived  to  the  owner 
of  the  land  condemned  for  the  company's 
use  from  the  improvement  to  which  the 
charter  requires  the  assessors  to  have  re- 
gard are  such  advantages  as  particularly 
and  exclusively  affect  the  particular  tractor 
parcel  of  land  whereof  a  portion  is  con- 
demned, not  advantages  of  a  general  char- 
acter which  may  be  derived  to  the  owner  in 
common  with  the  country  at  large  from  the 
improvement,  fames  Ri'oer  &■•  A'.  Co.  v. 
'Turner,  9  /-c/i,'^//  (  t^a.)  313. 

And  //  seems  that  if  the  charter  had  pro- 
vided that  advantages  of  general  character 
which  the  owner  of  the  land  condemned 
may  derive  from  the  improvement,  in  com- 
mon with  the  country  at  large,  should  be 
set  otT  against  the  actual  value  of  the  land 
condemned  and  the  actual  damages  sus- 
tained by  the  owner,  such  a  provision  would 


EMINENT    DOMAIN,  750-758. 


723 


V.  Galveston 
as.)  3U9. 
iat>es,  nii'.y 
claimed  lo 
ed  in  vnliie 
1  in  a  sum 
ed  to  iiavo 
)t,  wiictlici, 
itde  by  llu' 
tter  coiiti: 
iiilway  Wiis 
^sses  wliiih 
ined  by  the 
)n  with  the 
e  excluded 
aininy  the 
»-  S^  /-.  a: 

/i\  Cas.  154, 
rrow  t>.  St. 

lliill.  44 
bg.—UaTi,i 
Co.,  3    Tfx. 

ter  of  tlie 
ics  tluit  the 
jj;es  to  pro- 
L- company's 
kv.  intoroii- 

ility  of  tiie 
lional  fenc- 
eby,  and  ;(ll 
esult  to  ilie 
ion  thereof, 

just  rej;ard 
ved   to  the 

/M</,  liiat 
I  the  owner 

company's 

which  the 
to  have  re- 
particularly 
ular  tractor 
ion  is  con- 
;ncral  char- 
iie  owner  in 
^e  from  the 
■•  A'.  Co.  V. 

er  had  pro- 
d  character 
condemned 
nt,  in  coni- 
shouid  be 
3f  the  land 
mages  sus- 
ision  would 


have  been  unconstitutional.  James  River 
&^  K.  Co.  V.  Turner,  9  Leigh  (/'«.)  313. 

750.  AVasliiiij^toii. — Damas;es  sliould 
be  assessed  without  reg.ird  to  any  enhanced 
value  caused  by  the  construction  of  the 
road  and  shared  in  common  by  plaintitT  and 
others  in  the  same  vicinity.  So  it  is  error  to 
impliedly  tell  the  jury  to  take  into  account 
sucli  f^eneral  beiietii  to  plamtiirs  land,  by 
e.X|)ressly  telling  them  to  exclude  such  gen- 
eral benefit  from  the  farms  of  his  neighbors. 
Crcgon  A'.  <3~»  A'.  Co.  v.  Lhvsley,  3  U'as/t.  T. 
38,  13  l\u.  l^ep.  iSO. 

Under  the  provisions  of  art.  i,  ?  16,  of 
tiie  constitution,  tlie  measure  of  damages, 
where  land  is  appropriated  by  a  railroad  for 
right  of  way  purposes,  is  the  fair  market 
value  of  the  land  taken  at  the  time  of  the 
appropriation,  together  with  the  aniount  of 
depreciation,  if  any,  in  the  value  of  the  land 
not  taken  ;  and  these  respective  amounts 
slionld  be  ascertained  without  regard  to 
any  benefits  tiiat  may  have  resulted  from 
the  construction,  or  proposed  constiuction, 
of  the  railroad.  Enoch  v.  Spokane  Falls  &* 
X.  h\  Co.,  6  Wash.  393,  33  /'ac.  Rep.  966. 
Xorthern  Pac.  &•  P.  S.  S.  R.  Co.  v.  Coleman, 
3  Wash.  228,  28  Pac.  Rep.  514. 

757.  West  Vli'Ki II iji.— Commissioners 
ai)p(jintcd  under  the  code,  cli.  42,  ^  11,  to 
ascertain  the  value  of  land  (jroposed  to  be 
taken  by  a  company  for  tiie  purposes  of  its 
road,  and  damages  to  the  residue,  shoulil 
ascertain  the  actual  value  of  the  land  at  the 
time  when  taken,  without  reference  to  any 
enhanced  value  given  thereto,  and  comnion 
to  other  landowners  along  the  line  of  the 
road,  by  reason  of  tlie  prospective  construc- 
tion of  the  railroad  through  the  land.  Such 
value,  so  ascertained,  is  a  "just  compensa- 
tion" within  the  meaning  of  the  constitu- 
tion, Chesapeake  «'>•  O.  R.  Co.  v.  Tyice,  7 
//•.  Fa.  693. 

"  The  |)eculiar  benefits  to  be  derived  with 
respect  to  such  residue  from  the  work  to  be 
constructed,"  which  are  to  be  exdufled  in 
estimating  the  damages  to  the  residue  of 
the  tract,  under  tlie  acts  of  1882,  cli.  80,  are 
such  benefits  as  particularly  and  exclu- 
sively atlcct  the  particular  tract  of  land 
whereof  u  portion  is  to  be  condemned,  and 
not  advantages  r)f  a  general  charactei,  which 
may  be  or  are  derived  in  common  by  the 
owners  oi  land  along  the  line  of  improve- 
ment, or  benefits  derived  by  the  cr)untry  at 
large.  Grafton  &•  G.  R.  Co.  v.  /•'orenifin,  20 
Am.  <S-  /iV/i,'.  R.  Cas.  215,  24  W.  la.  O62. 


758.  Wi.seoiiHi  11. — The  measure  of  dam- 
ages is  the  depreciation  of  the  market 
value  of  the  land  caused  by  the  construc- 
tion and  operati<jn  of  the  work,  less  any 
sperial  benefits  accruing  to  the  owner. 
j\'ci/so/i  V.  Chicago,  M.  &^  A'.  W.  R.  Co.,  14 
Ai)!.  &^  Kng,  R.  Cas.  239,  58  Wis.  516,  17 
X.  jr.  Rip.  310.— K.xi'i.AlMNC  Snyder  7'. 
Western  Union  H.  Co.,  25  Wis.  60.  Uuoi'- 
ING  Hutchinson  v.  Chicago  &  N.  W.  K.  Co., 
37  Wis.  582. 

A  railroad  charter  provided  that  there 
should  be  paid  to  the  landowner  "the  value 
of  the  hr  taken  or  required,  and  the  dam- 
ages wlii'  ..  the  owner  shall  have  sustained, 
or  may  sustain,  by  the  taking  of  the  same, 
over  and  above  the  benefits  which  will  ac- 
crue to  such  owner  from  the  construction 
of  the  railroad."  Hel,i,  that  general  advan- 
tages shared  by  him  in  common  with  others 
should  not  be  deducted;  but  if  the  con- 
struction of  the  road  is  of  especial  advan- 
tage to  him,  a  proper  deduction  should  be 
made  from  the  damages.  Milwaukee  &>  M. 
R.  Co.  V.  E/ilr,  3  I'inn.  (  Wis.)  334,  4  Cliand. 
72.  Rohlnns  v.  Mihoaiikee  &*  //.  R.  Co.,  6 
Wis.  636. 

In  such  case  the  value  of  the  land  taken, 
and  the  damages  caused  by  such  taking, 
must  be  found  and  stated  separately,  and 
deduction  can  be  made  on  account  of  special 
benefits  from  the  damages  only,  and  not 
from  the  value  of  the  land  taken.  .)///- 
waitkee  &^  M.  R.  Co.  v.  Elile.  3  Pinn.  (  Wis.) 
334,  4  Chaiiil.  72. 

In  such  case  it  is  competent  for  the  com- 
pany, for  the  purpose  of  proving  special 
benefits,  to  show  that  the  periodical  fl(jwiiig 
of  water  upon  the  lands  not  taken,  and  its 
being  stopped  l)y  the  railroad,  would  con- 
vey alhiviuni  to  and  enrich  such  lands. 
Milwaukee  (s^  M.  R.  Co.  v.  Kble,  3  Pinn. 
(  Wis.)  334,  4  Chanii.  72. 

The  location  of  a  depot  in  the  vicinity  of 
land  of  which  a  ])ortion  has  been  taken  for 
the  railroad,  is  not  a  special  benefit  within 
the  meaning  of  Rev.  St.  fi  1848.  which  may 
be  allowed  in  deduction  of  the  damages 
sustained  bv  the  owner  to  the  portion  not 
taken.  Sem/'le,  that  a  benefit  which  may 
thus  be  allowed  is  one  which  enhances  the 
value  of  the  land  affected  by  it,  by  improv- 
ing Its  physical  condition  and  adaptability 
for  use;  such  as  by  reclaiming  wasteland, 
by  draining  or  flowing  a  marsh,  by  aiding  in 
the  development  of  a  waier  power,  by  dis- 
pensing with  the  necessity  of  fences,  or  by 
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opciiinjj;  a  mine  or  qiiariy,  and  the  like. 
lVas/i/>urn  v.  Mihihiukee  C^  L.  \V.  J\\  Co., 
20  .////.  il^  J'-'i^-  />'•  ^"-f-  225,  59  Wis.  364,  18 
A'.  //'.  /w/.  32S.— Kkviewki)  in  Munkwitz 
V.  Cliiciifjo.  M.  &  St.  P.  R.  Co..  22  Am.  & 
En},f.  R.  Cas.  151,  64  Wis.  403. 

Where  a  railroad  is  proceeding  to  acquire 
a  rii,'lit  of  way  in  llie  state,  it  is  not  com- 
petent for  it  to  prove  benefits  to  the  re- 
mainder of  tlie  land  by  showing  that  its 
road  will  form  a  trunk  line  to  tlie  city  of 
CiiiiJigo.  Lajliii  V.  Cliiiago,  \V.  &*  N-  K, 
Co.,  33  I'ed.  Kcp.  415. 

1 1 .  Interest. 

75f).  Ri^lit  to  interest  on  dain- 
iisrs,  yciu'rallj-.*  —  Interest  upon  the 
value  of  land  condemned  by  a  railroad  can- 
not be  given  except  as  a  part  of  the  dam- 
ages, and  tlien  only  from  the  time  when  the 
damages  occurred.  Sclina,  R.  »S»  D.  R.  Co. 
V.  Re(twi)ti\  51  (Ja.  470. 

The  general  rule  for  ♦he  allowance  of  in- 
terest in  condemnatii^n  proceedings  is  liable 
to  be  controlled  by  the  circumstances  of 
each  case.  If  the  owner  has  had  the  prolit- 
al)le  use  of  the  premises,  or  received  rents 
pendnig  the  ap!)eal,  interest  is  abated  ;  or  if 
he  is  the  sole  appellant,  and  tlie  verdict  is 
not  in  excess  of  the  award  of  the  commis- 
sioners, interest  should  be  disallowed,  he 
being  the  cause  of  the  delay ;  but  if  the 
company  is  also  an  appellant,  interest 
should  be  tdlowed,  as  by  its  a[)peal  the 
award  of  the  commissioners  is  superseded, 
and  the  power  of  the  owner  to  enforce  pay- 
ment of  his  compensation  is  suspended  im- 
til  the  issue  is  tried.  Metier  v.  E<istoii  &• 
yl.  A\  Co.,  37  A'./.  L.  222. 

TOO.  From  time  of  takliif;  or  lo- 
eation  ol' road.— The  right  of  a  land- 
owner to  damages  for  land  taken  is  com- 
plete when  the  location  of  the  road  is  made  ; 
and  the  amount  is  then  due,  and,  where  as- 
sessed by  a  jury,  should  be  as  of  that  date, 
with  interest  on  the  amount  from  the  time 
of  location.  O/i/  Colony  R.  Co.  v.  Miller, 
125  Miiss.  I.— ExPl.AlNINt;  Pinkerton  v. 
Ho.ston  &  A.  R.  Co.,  109  Mass.  527.  Foi,- 
l.dWiNC.  Parks  7'.  Boston,  15  Pick.  (Mass.) 
lc)S.—Reei/  V.  //itnover  Brixnch  A'.  Co.,  105 
J/./.w.  303,  I  ^f w.  Ay.  Rep.  32.     liiin^or  <S~'  /'. 

*  Interest  on  damitRPS  in  eminent  dom.nin  pro. 
cceiliiiRx.  see  note,  30  Am.  &  Enc.  R.  Cas.  350; 
44  /(/.  \UU. 

Rinht  to  interest  on  value  of  land  or  on  award, 
sec  57  Am.  &  Eng.  R.  Cas.  488,  abitr. 


R.  Co.  V.  McComb,  60  Me.  290.  Webster  \, 
Kansas  City  &•  S.  R.  Co.,  1 16  Mo.  114.  22  S. 
II'.  Rep.  474.  DelaiVixre,  L.  &^  W .  R.  Co. 
V.  I> arson,  61  I'a.  St.  369. 

And  the  fact  tiiat  there  has  been  a  delay 
for  many  years  in  bringing  a  petition  for 
damages,  seasonably  filed,  to  a  hearing  is 
immaterial.  Drury  v.  AliiiUind  R.  Co..  127 
Mass.  571. 

Wliere  a  railroad  company  iias  taken  anci 
appropriated  a  strip  of  land  for  a  right  of 
way,  and  afterward  the  owner  sues  the  com- 
pany to  recover  compen.-ation  and  damages 
as  for  the  permanent  taking  and  appropria- 
tion of  the  land,  tlie  owner  may  recover  in- 
terest, or  damages  in  the  nature  of  interest, 
on  the  amount  that  slionld  be  allowed  him 
from  the  time  of  tlie  taking  anil  a|)propria- 
tion  of  the  land  up  to  the  time  of  the  trial. 
Cohen  v.  -SV.  Loin's,  l-'t.  S.  <5~»  W.  R.  Co.,  22 
Am.  ^  E'l.C-  ^»'-  ^'"-  "6.  34  A'an.  158,  55 
Aw.  Rep.  242,  8  J>ac.  Rep.  138. 

The  owner  of  land  taken  for  a  right  of 
way  is  not  entitled  to  interest  on  the  value 
of  such  land  from  the  time  it  is  taken  until 
the  verdict  for  damages  is  rendered,  but  tlie 
jury  may  consider  such  lapse  of  time  in 
awarding  damages.  A'lai^es  v.  riiiladelfihia 
<S^  R.  Terintnal  Co.,  57  ylin.  &•  /T/zj,'-.  R.  Cas. 
485,  160  Pa.  St.  386,  28  ////.  Rep.  862.  Read- 
hi^i,r  &^  /'.  R.  Co.  V.  Balthaser,  126  Pa.  St.  \, 
\T  All.  Rep.  518. 

Interest  on  claims  for  damages  for  taking 
land  for  a  railroad  commences  on  the  loca- 
tion of  the  road,  and  not  the  date  of  the 
bond.  Myers  v.  Sclniylkill  River  /•".  .V.  R. 
Co..  xc,  Pliila.  (/'a.)  4^18.-  Fni.i.owiNc;  Gil- 
more  7'.  Pittsburg,  V.  &  C.  R.  Co.,  104  Pa. 
St.  275. 

701.  From  time  of'assessment.less 
value  of  use  oi'  llie  land  to  owner 
continiiinvr  in  possession. — The  char- 
ter of  a  railroad  provided  that,  in  proccrrl- 
ings  by  it  to  obtain  private  property  for  its 
use,  the  commissioners  appointed  to  assess 
the  compensation  to  be  paid  to  owners 
should  assess  the  valce.  at  the  time  of  en- 
tering upon  and  taking  !)v  the  company 
(which  is  constructively  the  time  of  filing 
tlie  awarrl  of  the  commissioners),  and  that, 
upon  an  appeal,  the  jury,  or.  if  it  was  tried 
witiiout  a  jury,  the  court,  should  assess  the 
value  at  the  time  of  such  entering  upon  ami 
taking,  and  that  judgment  should  be  ren 
dered  for  the  amount  of  such  assessment. 
Held:  (I )  that  in  orrler  to  make  tiie  compen- 
sation to  the  own_M-  just,  the  court    had 
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authority  to  enter,  and  should  generally 
enter,  judgment  for  the  amount  assessed  by 
tiiL-  jury,  with  interest  from  the  date  of  fd- 
ing the  award  of  the  commi.ssioners  to  the 
lime  of  entering  judgment ;  (2)  that  if  the 
possession  and  use  of  the  land,  between  the 
tune  of  liling  the  award  and  the  assessment 
by  I  he  jury,  lias  been  of  actual  value  to  the 
owner,  ihe  amount  of  such  value  should  be 
ascertained  by  the  jury,  or  court,  if  the 
niaitcr  is  tried  without  a  jury,  and  deducted 
from  the  interest  allowed.  Warren  v.  First 
Dtv.  St.  P.  »3-  /'.  R.  Co.,  21  J//««.  424,  19 
^/w.  A'y.  Ki'p.  227.— Kkvii;wing  Scott  t'.  St. 
V,\w\  Is.  C.  R.  Co.,  21  Minn.  322. — Distin- 
(;i;i.siii;i)  in  Conter  v.  St.  Paid  cS:  S.  C.  R. 
Co.,  24  Minn.  313.  FoLl  )Wkij  in  Knauft 
V.  St.  Paul,  S.  &  T.  F.  R.  Co.,  22  Minn.  173, 
Rki  KKKKiJ  TO  IN  Greve  v.  First  Div.  St.  P. 
&  P.  R.  Co.,  26  Minn.  66. 

702.  When  iiitorust  slioiild  bo  iii- 
c1u«Um1  in  awsii-d  or  vordift.— Where 
a  company,  in  proceedings  under  the  stat- 
ute for  condemnation  of  private  property, 
pays  into  court  the  damages  assessed  and 
tiikes  possession  of  the  projjerty,  and  upon 
petition  in  error  the  assessment  is  set  aside 
and  a  new  assessment  awarded,  it  is  compe- 
tent for  the  jury,  in  making  the  latter  as- 
sessment, to  allow  and  include  in  their  ver- 
dict interest  from  aw  I  after  the  time  when 
possession  was  takei:  i;ud  while  the  money 
was  retained  by  the  court.  Atlantic  &*  G. 
\V.  I\.  Co.  v.  Koblenta,  21  Ohio  St.  334. 

The  company  having  for  several  years  oc- 
cupied the  land  of  a  lunatic,  the  law  author- 
izing either  party  to  institute  the  proceed- 
ing to  have  the  damage  ascertained,  it  was 
pro|)er  for  the  jury  appointed  on  the  peti- 
tion of  the  committee  of  the  lunatic,  to  allow 
interest  on  the  amount  of  damage  sus- 
tained. I'/iila,M/>/iia,  II'.  &>  li.  R.  Co,  v. 
Cnsner,  20  I'a.  St.  240. 

Ill  esiimaiing  damages  the  jury  can  in- 
clude what  interest  should,  in  their  estima- 
tion, be  added  from  the  time  tiie  damages 
should  have  been  paid.  Gets  v.  Philiuiel- 
phi,i  &*  R,  A'.  Co,,  105  /'a.  .St.  547. 

Where  a  jury  has  failed  to  allow  interest 
as  part  of  the  damages,  under  an  erroneous 
instruction  from  tlie  court,  the  supreme 
court,  on  ap,  eal,  will  remand  the  rase  for  a 
new  trial,  subject  to  the  rigiit  of  the  com- 
pany to  stipidate  that  tlie  landowner  may 
take  judgment  for  tiie  amount  of  the  ver- 
flict,  with  the  h-gal  interest  thereon,  since 
tlie  rendition  of  the  award,     H'est  v,  Mi/' 


waukce,  L,  S.  iS^  IV,  R.  Co.,  lo  Am,  <S^  ^'{f. 
A'.  Cas.  415,  56  Wis.  318,  14  A^.  W.  Rep. 
292. 

7<t.'J.  Interest  on  awai'd,  or  vordict, 
ffonorallj'.— An  order  of  the  district  cuurt 
confirming  the  report  of  the  commissioners 
api)ointed  under  the  railroad  law,  to  con- 
demn lands  for  railroad  purposes,  is  a  final 
judgment,  within  the  meaning  of  section 
347  of  the  Cal.  Practice  Act.  Where  land 
has  been  condemned  under  the  act,  and  an 
award  of  damages  made,  the  owner  of  the 
land  is  entitled  to  interest  on  the  amount 
of  the  award,  to  commence  thirty  days 
after  the  final  confirmation  of  the  report. 
Phillips  V.  Pi-ase,  39  Cal.  582. 

Where  a  railroad  company  deposits  the 
amount  of  an  award  against  it  in  the  hands 
of  a  sheriff,  and  apjieals  to  the  supreme 
court  where  the  jiroceeding  is  affirmed,  and 
the  case  remanded  \yj procedendo,  the  Jaiid- 
owner  cannot  recover  interest  on  the 
amount  of  the  award,  pending  the  appeal, 
in  an  independent  action;  neither  can  he 
consolidate  such  independent  action  with 
the  original  condemnation  proceeding  in 
which  an  additional  pleading  has  been  filed, 
demanding  the  interest.  The  right  to  re- 
cover such  interest  must  be  adjudicated  in 
the  original  |  >  cceding.  Jamison  v.  Bur- 
lington &•  11 '.  A'.  Co.,  78  /owa  562, 43  A'.  W. 
Rep.  329. 

When  the  award  and  costs,  in  proceed- 
ings to  acquire  a  right  of  way,  have  been 
paid,  the  case  will  not  be  redocketed,  after 
the  lapse  of  eighteen  months,  to  determine 
whether  the  judgment  should  have  included 
interest  on  the  award.  Jamison  v.  Burling- 
ton &•  W.  R.  Co.,  87  Iowa  265.  54  A'.  W.  Rep. 
242. 

Where  the  landowner,  upon  an  appeal 
from  the  award  of  commissioners,  recovers  a 
less  amount  in  the  district  court  tliiin  the 
award,  he  is  not  entitled  to  interest  upon 
the  money  deposited  by  the  com|)any  dur- 
ing the  pendency  of  such  appeal.  Reisner 
v.  Atchison  U.  IK  &^  R.  Co.,  10  Am.  &^  Eng. 
R.  Cas.  155,  27  A'an.  382. 

Where  the  aniouiit  of  damages  awar^/ed 
by  the  cfimmissioners  to  a  la  idowner  is 
tendered,  and  is  not  increased  on  apijcal, 
the  a|)pellant  is  not  entitled  to  intere.st. 
March  v.  Portsmouth  <3-  C.  R.   Co.,  19  A'. 

//.  372. 

Interest  from  the  date  of  the  award  of  the 
commissioners  should,  as  a  general  rule,  be 
allowed,  not  strictly  us  damages,  but  us  an 
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equitable  mode  of  compensating  the  owner 
for  tlie  necessary  delay  in  ultimately  ascer- 
tainin}4  the  amount  he  is  entitled  to  be  paid. 
Metier  v.  Easton  £-»  A.  K.  Co.,  37  A'.  /.  L. 
222.  Piinisyhhinia  S.  V.  K.  Co.  v.  Ziemer, 
124  /'</.  St.  560,  17  .•///.  Rip.  1S7. 

Where  a  part  of  mortgaged  premises  is 
conveyed  by  the  mortgagor,  for  a  valuable 
consideration,  to  a  railroad  company  for  its 
track,  and,  pending  foreclosure  of  the  mort- 
gage, the  company  condemns  the  land  so 
conveyed,  under  a  power  contained  in  its 
charter,  by  a  proceeding  to  which  the  mort- 
gagee is  made  a  party,  the  obligation  of  tiie 
c<mipany  to  pay  any  part  of  the  award  in 
satisfaction  of  the  mortgage  l)eing  contin- 
gent upon  the  residue  of  the  mortgaged 
premises  being  inadequate  to  satisfy  the 
mortgage,  interest  should  not  be  computed 
on  the  award.  The  company  is  not  in  de- 
fault in  payment  until  the  contingency  hap- 
pens, and  the  amount  it  is  bound  to  pay  is 
ascertained  by  a  sale  of  a  residue  of  the 
mortgaged  premises  primarily  liable.  Aort/i 
Hudson  A'.  Co.  v.  Booracm,  28  N.J.  Eq.  593. 

A  railway  company  condemned  certain 
real  estate,  and  deposited  the  amount  of 
the  award  with  the  county  judge, and  after- 
wards took  an  appeal  from  such  award  to 
the  district  court.  After  the  case  had  been 
pending  in  the  district  court  for  more  tiian 
a  year,  it  fded  a  motion  to  dismiss  tlie  ap- 
peal, which  motion  was  sustained.  Held, 
that  the  motion  to  dismiss  the  appeal  is 
equivalent  to  an  admission  of  the  correct- 
ness of  the  award  ;  and  as  tl'c  company,  by 
the  apjieal,  has  deprived  the  landowner  of 
the  use  of  the  money,  he  is  entitled  to  in- 
terest on  the  award.  /?<7;j,y'<'«  v.  Fremont, 
E.  &*  M.  V.  K.  Co.,  23  Ne/).  620,  37  A'.  IV. 
J\ef>.  470. 

Where  petition  was  fded  under  sections 
1 326  (•/  seq.  of  the  Tenn.  Code,  to  have  dam- 
ages assessed  to  the  plaintitT  by  reason  of 
the  road  passing  over  petitioner's  land,  and 
after  years  of  delay  in  litigation,  commis- 
sioners or  a  jury  were  appointed  by  the  cir- 
cuit court  to  assess  damages,  no  directions 
being  given  as  to  interest,  the  jury  fixed  the 
damages  and  made  their  report,  which  was 
excepted  to  because  no  interest  was  idlowed. 
Held,  the  case  was  not  tried  as  a  jury  case, 
but  the  c<iurt  acted  on  the  report  and  the 
facts  therein  stated  as  in  equity,  and  the 
action  of  the  court  does  not  have  the  effect 
of  the  finding  of  a  jury,  and  that  interest 
might  be  allowed  by  the  supreme  court  on 


appeal.     East    Tenn.,    V.  Sr'   G,  K.    Co.  v. 
J) It r net t,  14  Am.  &•  Eng.  R.  Cas.  370,  11  Lea 
{Tenn.)  525. 
704.  Fi'<;iii  tliiK'  of  filiiiir  or  entry.— 

If,  on  an  appeal  to  the  supreme  court  from  an 
adjudication  of  the  court  of  common  pleas, 
either  accepting  or  setting  aside  the  verdict 
of  a  sheriff's  jury,  the  verdict  of  the  jury  is 
established,  interest  is  to  be  computed  on 
and  added  to  the  amount  of  the  damages 
awarded  by  the  jury,  from  the  time  when 
the  verdict  was  returned  into  the  court  of 
commcm  pleas,  to  the  time  of  its  airirmaiic^n 
by  the  supreme  court.  Commonivealtli  v. 
Boston  <&^  M.  R.  Co.,  3  C"«.v//.  (Muss.)  25. 

On  a  verdict  rendered  on  an  appeal  froni 
an  award  of  commissioners  it  is  competent 
for  the  district  court,  on  motion,  to  allow 
interest  from  the  filing  of  the  award  to  the 
time  of  the  entry  of  judgment  thereon,  and 
to  include  the  same  in  the  judgment. 
Vi'/iitiicre  V.  St.  Paul  tj*  S.  C.  R.  Co.,  24 
Minn.  311. 

The  statute  makes  no  provision  for  inter- 
est, in  cases  of  lands  taken  for  railroads ; 
but  where  the  amount  has  been  fixed  by  the 
award  of  the  commissioners,  it  is  the  i)rac- 
tice  to  allow  interest  for  the  detention, 
from  the  time  of  the  award,  unless  the  cor- 
poration make  a  tender,  in  cases  arising 
under  the  N.  H,  Act  of  1837,  or  deposit  the 
money,  in  cases  arising  since  the  Act  of  1S44. 
Concord  R.  Co.  v.  Greely,  23  A'.  //.  237.— Dis- 
TiNGUisiiKD  IN  Burlington  &  M.  K.  Co.  r/. 
White,  28  Neb.  166. 

Where  a  condemnation  proceeding  is 
commenced  under  N.  Y.  Code  Civ.  Pro.  ch. 
23,  interest  on  an  award  does  not  begin  to 
run  from  the  date  of  the  commissioners'  re- 
port, but  only  from  the  time  of  entering  a 
final  order;  anrl  an  orfier  confirming  ilie 
report  of  commissioners  is  not  in  itself  a 
final  order  within  the  meaning  of  the 
statute,  and  does  not  of  itself  (ix  the  date 
from  which  interest  should  be  calculated. 
New  York  &^  li.  Iiridi::e  v.  Third  M.  E. 
C/iiir'/i,  45  A'.  )'.  .S'.  R.  615,  64  Hun  634, 
mem.,  18  A'.   }'.  .S«//.  257. 

The  report  of  viewers  of  damages  against 
a  railroad  company  for  taking  land  bears 
interest  from  the  time  it  is  filed,  although 
final  coifrmation  may  be  delayed  by  ex- 
ceptions. J'ennsyhuinia  R.  Co.  v.  Cooper, 
58  ra.  St.  408. 

It  is  the  duty  of  the  jury  to  file  the  award 
of  viewers;  and  if  they  fail  to  do  so,  an 
order  of  court  could  be  had  to  hasten  them. 
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Hixys  V.  Baltimore  &•  O.  Ti".  Co.,  3  Pcnnyp. 
(i\i.)  p. 

On  an  appeal  from  the  award  of  commis- 
sioners of  appraisal  fixing  the  amount  to  be 
l)aid  for  land  taken  by  a  railroad  company 
by  right  of  eminu-nt  domain,  the  question 
to  be  determined  is-  not  tliq  value  of  the 
1  ind  at  the  time  of  the  trial,  but  its  value  at 
liie  time  of  filing  the  award.  In  such  a 
case,  however,  interest  should,  as  a  general 
rule,  be  allowed  on  such  value  from  the 
date  of  the  award.  But  this  general  rule  is 
liable  to  be  controlled  by  the  circum- 
stances of  each  case.  IFi-s/  v.  Mihi'auicvi!, 
I..  .S".  .5-  W.  R.  Co.,  10  Am.  &>  l-liig.  A".  Cas. 
415,  56  Wis.  318,  14  .V.  W.  Rep.  292. 

The  burden  is  upon  the  company  to  show 
tljc  existence  of  conditions  which  should 
t.ike  the  case  out  of  this  general  rule — as 
that  as  the  sum  awarded  was  paid  or  ten- 
dered to  the  owner  instead  of  being  paid 
into  court,  or  that  the  owner  has  received 
the  amount  paid  into  court,  or  that  he  has 
continued  to  have  the  beneficial  use  of  the 
land,  or  receive  rents  the  value  of  which 
(■(pials  the  interest.  The  mere  fact  that  the 
railroad  company  has  not  taken  possc'ssion 
of  the  land  is  not  sutficient.  Uniacke  v. 
Chicago,  M.  &*  St.  P.  R.  Co..  27  Am.  &*  Juig. 
A'.  C",».v.  424,  67  IVis.  108,  29  A'.  W.  Rep.  899. 
—  I'\)i,i,owKi)  IN  Seefcid  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  67  Wis.  96. 

705.  From  time  <>f  taking;  posses- 
sioii  by  eoiiiimiiy.— Where  a  condemna- 
tion proceeding  is  appealed  and  the  com- 
pany takes  possession,  the  landowner  is  en- 
titled to  interest  upon  the  amount  of  the 
damages  as  ascertained  by  the  jury  from  the 
time  the  company  took  possession  of  the 
right  of  way  up  to  the  time  it  |)aystliedam- 
at^es  awarded.  A'lvv/  v.  C/iicago,  ,U.  &^  St.  /'. 
A'.  Co.,  25  J-ti/.  Rip.  886.— Al'IM.VlN(i  Ilarts- 
horn  -.  Burlington,  C.  R.  &  N.  R.  Co.,  52 
Iowa  613,  3  N.  W.  Rep.  648.  DisriNC.UI.sn- 
i.Nd  Hayes  v.  Chicago.  M.  iSr  St.  V.  R.  Co.. 
64  Iowa  753,  19'  N.  W.  Rep.  2\i.— Illinois 
&^  St.  L.  R.  Co.  v.  McClintock,  68  ///.  296.— 
Oi;t)riNO  Cook  v.  South  Park  Com'rs,  61 

ill.  115. 

Where  a  company  condemns  a  right  of 
way.  and  pays  the  award  to  the  shei  iff,  but 
stops  the  money  in  his  hamls  by  taking  an 
ap|)eal,  and  takes  possession  of  the  right  of 
way.  the  landowner  is  entitled  to  legal  in- 
terest on  the  money  from  the  time  posses- 
.sion  of  the  land  is  taken  to  the  time  t!ie 
money   is  finally   paid    to    him.    Hayes  v. 


Chicago,  M.  &-Sl.  P.  R.  Co.,  17  Am.  Q^  Eng. 
R.  Cas.  1 10,  64  Io7ua  753,  19  A'.  W.  J\ep.  245. 
— Di.sriNUUisiiED  I.N  Reed  z/.  Chicago,  M.  & 
St.  P.  R.  Co..  25  Fed.  Rep.  886. 

But  the  question  of  interest  is  one  which 
should  be  raised  on  the  trial  of  the  appeal ; 
and  if  not  so  raised,  and  the  company  pays 
the  amount  awarded  against  it  on  the 
appeal,  the  landowner  cannot  afterwaitis 
maintain  a  separate  action,  asking  that  the 
amount  of  his  interest  be  ascertained,  and 
praying  for  an  injunction  to  restrain  the 
company  from  using  the  right  of  way  until 
such  interest  is  paid.  Hayes  v.  Chicago,  M. 
<S-  .SV.  /'.  R.  Co.,  17  Am.  &^  ling.  R.  Cas.  1 10, 
64  Iowa  753,  19  A'^.  //'.  Rep.  245. 

700.  From  time  of  deiiiaiKl.— Inter- 
est is  allowable  on  the  amounts  allowed  as 
the  value,  from  judicial  demand,  where  the 
company  has  taken  possession,  and  has  not 
paid  prior  thereto;  but  on  tha  damages 
only  from  judicial  liquidation.  Shi'eiuport 
&*  A.  R.  Co.  v.  Hollingsworth,  44  Am.  &• 
Eng.  R.  Cas.  164,  42  La.  Ann.  749,  7  So. 
Rep.  693.  • 

7U7.  Wliere,  on  appeal,  tlie  owner 
obtains  an  inereased  award.— Where 
a  condemnation  proceeding  is  api)ealed  and 
the  damages  are  assessed  at  a  greater  sum 
than  they  were  originally  fixed  at,  the  land- 
owner is  entitled  to  recover  interest  on  the 
damages.  Selma,  R.  &*  D.  R.  Co.  v.  Gani' 
mage,  i  Am.  &*  Eng.  R.  Cas.  41,  63  Ga.  604. 
Sion.v  City,  etc.,  R.  Co.  v.  Ihuncn,  10  Am»  &* 
Eng.  R.  Cas.  406,  13  Xeb.  317,  14  AC  W.  Rep. 
407. 

Where  an  appeal  is  taken  by  the  land- 
owner from  the  award  of  damages  by  the 
sherilT's  jury,  and  upon  the  trial  a  larger 
sum  is  awarded,  it  is  i)roper  to  allow  inter- 
est thereon  from  the  date  of  the  awarri  ap- 
pealed from.  Hartshorn  v.  Hurlint^tiin,  C. 
R.  &-  X.  R.  Co..  52  Lnca  613.  3  A'.  //•.  AVp. 
648.— Ai'Pi.iKi)  IN  Reed  7'.  Chicago,  M,  & 
St.  P.  R.  Co.,  25  Fed.  Ro|).  886.  Foi,- 
LOWKD  IN  Myers  v.  Munson,  65  Iowa  423. 

Where  the  court  instructed  the  jury  that 
the  measure  of  plaintiff's  daiiiages  was  the 
market  value  of  the  lot  apiirojiriated  for 
the  right  of  way  at  the  time  it  was  taken, 
but  said  nothing  about  interest,  it  will  not 
be  presumed  that  they  included  interest  in 
their  general  verflict ;  and  it  was  proper  for 
the  court  to  allow  interest  on  the  excess  of 
the  verdict  over  the  award  of  the  commis- 
sioners, from  the  date  of  the  appropri.it ion 
to  the   date   of    the   judgment.     Hollings- 
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worth  V.  /A.v  Moiih's  &^  SI.  I..  R.  Co.,  17 
Am.  Sr*  Eiit;.  R.  Cas.  i  1  ^„  (>i  hrwa  443,  19  iV, 

"'.AVA3-5- 

Where  llie  amount  of  the  verdict  exceeds 
the  award  of  the  cominissioners  tlie  jury 
should  lie  instructed  to  allow  ititercst  on 
the  vahie  from  the  time  of  condemnation. 
lUirliiigto)!  i?~>  .)/.  R.  Co.  V.    U7ii/i',  28  .\\d. 

166,   44   X.    W.    Rtp.   95.  — DiSTINdL'I.SHING 

Concord  K.  Co.  v.  Giecly,  23  N.  M.  237 ; 
Siiattuck  V.  Wilton  R.  Co.,  23  N.  EI.  269. 

Where,  however,  such  instruction  was 
withheld  by  tiie  judge  at  the  reiiuest  of  the 
attorneys  for  the  railway  company,  upon  an 
agreement  that  if  the  verdict  exceeded  the 
award  the  court  might  add  interest  thereto 
—held,  that  as  the  verdict  did  exceed  the 
award,  therefore  the  landowner  was  enti- 
tled to  interest  on  the  value  as  found  by 
the  jury,  and  that  a  judgment  for  interest 
on  tiie  verdict,  although  irregular,  was  error 
witiiout  prejudice.  lUirlhi^^toii  &>  M.  R. 
Co.  V.  Uhih;  28  Xfb.  166,  44  .\'.  W.  Rep.  95. 

If  a  railroad  lias  given  security  for  dam- 
ages awarded  by  the  commissioners,  inter- 
est should  be  added  to  the  whole  amount 
of  damages  awarded  on  appeal;  but  when 
the  amount  of  damages  has  been  deposited, 
and  the  verdict  exceeds  the  award,  interest 
should  be  given  only  on  the  amount  the 
verdict  exceeds  the  award.  Shattuck  v. 
Wilton  K.  Co.,  23  N.  II.  269.  —  Di.stin- 
r.uiSHED  IN  Burlington  &  M.  R.  Co.  v. 
White.  28  Neb.  166. 

1 2.  Cosls  and  Fees.* 

708.  Nocesslty  of  a  statute.— It  is 

the  settled  practice  of  the  courts  not  to  al- 
low costs  in  special  condemnation  proceed- 
ings.   ///  re  Union  El.  R.  Co.,  55  Hun  163,  28 

N.  y.  s.  R.  386, 7  a:  v.  Supp.  853. 

In  proceedings  under  statutes  for  the 
condemnation  of  lands,  costs  are  not  recov- 
erable, unless  g'lCn  by  the  statute ;  and  if 
given  by  the  statute,  the  allowance  of  them 
in  any  case  will  depend  upon  the  terms  of 
the  enactment.  Metier  v.  Easton  &^  A.  R. 
Co.,  37  A'.  J.  I..  222. — Di.sriNduisHKi)  m 
Dolores  No.  2  L.  &  C.  Co.  v.  Hartman,  17 
Colo.  138. 

The  proceeding  by  a  railroad  company 
for  the  condemnation  of  lands  is  a  special 
proceeding,  and  not   an   "action,"   within 

*  Costs  in  conclemn.ition  proceed in^s,  see 
notes,  36  .\m.  &  Enc.  R.  Cas.  6S3;  20  A/.  238; 
17  /./.  141;   14  /</.  397;  47  til.  270. 


the  meaning  of  Wis.  Rev.  St.  ch.  129;  and 
in  the  absence  of  any  statute  authorizing 
the  allowance  of  costs  in  such  a  proceeding, 
none  can  properly  be  allmved  to  a  land- 
owner who  successfully  resists  such  pro- 
ceeding. U'isiO/isin  C.  Co.  v.  K'jieale,  79 
IVis.  89,  48  A'.   //'.  Rep.  248. 

70)>.  Liiii<i<twiK>r  ur<Iiiiaril,v  <>iiti- 
th'il  t«>  t'osts.— Under  the  Colorado  con- 
stitution a  respondent,  whose  property  is 
taken  against  his  will  through  condemna- 
tion proceedings,  is  entitled  to  recover  Ids 
coiMt  costs  reasonably  incurred  in  such 
proceedings.  The  common  law  rule  for- 
bidding the  recovery  of  costs  by  either  [)arty 
in  actions  at  law  does  not  control.  Dolores 
A'o.  2  L.  &^  C.  Co.  V.  Hartman,  1 7  Colo.  1 38. 
2^  Pac.  Rep.  378.— DisriNGULSHiNG  Metier 
7>.  Easton  &  A.  R.  Co.,  37  N.  J.  L.  222. 

The  expenses  attending  the  assessment  of 
damages  for  right  of  way  include  costs;  but 
they  stand  on  the  same  footing  as  the  dani- 
agesawarded,  for  which  execution  cannot  is- 
sue. They  arc  to  be  paid  by  the  company 
before  it  can  take  possession.  Chicago  &^ 
M.  R.  Co.  V.  Hull.  20  ///.  218. 

770.  Discretionary  powers  of  tlie 
court.— In  Missouri  the  costs  subsequent 
to  the  commissioners'  report  are  taxable  at 
the  discretion  of  the  court.  Chieat^o,  S.  1'. 
&*  C.  R.  Co.v.  Elliott.  117  Mo.  549,24  .V.  It'. 
Rep.  53. 

A  proceeding  to  condemn  land  for  a  right 
of  way,  instituted  under  the  N.  Y.  general 
railroad  act,  is  a  "special  proceeding" 
within  the  meaning  of  the  N.  Y.  Code  Civ. 
Pro.  ^  3240,  providing  that  costs  in  a  special 
proceeding  in  a  court  of  record,  or  iijion 
appeal  in  such  proceeding,  may  be  awarded 
to  any  party  in  the  discretion  of  the  court, 
at  the  rates  allowed  for  similar  services  in 
actions  in  the  same  court.  /«  re  A'e-ii'  1  'c;  /•, 
Z.  £-  IV.  R.  Co.,  26  Hun  (A',  y.)  592.63 
Ho7v.  I'r.  123. 

The  right  to  award  such  costs  being  dis- 
cretionary, the  court  may  refuse  to  award 
the  landowner  a  trial  fee  where  no  issue 
has  been  joined  nor  any  question  of  fact 
tried.  In  re  A'at'  ]'orli:  I..  v>»  11'.  R.  Co., 
26  I/un  (A'.   J'.)  592,  63  Ho7i>.  I'r.  123. 

771.  Ktt'ect  «if  tender,  or  of  ofivv 
to  allow  .iuilK:iMeiit  on  riKht  to  costs. 
— After  a  landowner  appeals  from  the 
award  of  commissioners  appointed  to  con- 
demn real  estate  for  a  riglit  of  way,  the 
proceeding  in  the  district  court  becomes  a 
civil  action,  and  the  railroad  ct)ii^pany  may 
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otTer,  under  the  provisions  of  section  528  of 
the  Kan.  Civil  Code,  to  confess  judgment 
for  a  part  of  the  amount  claimed  ;  and  if 
ilio  landowner  refuses  to  accept  such  con- 
fession of  judgment  in  full  of  his  demands, 
and  uiion  the  trial  docs  not  recover  more 
than  was  so  (jfTered,  he  must  pay  all  the 
costs  of  the  railroad  company  incurred 
alter  liie  oiler.  C/iicd^o,  I.  <i»^  K.  R.  Co.  v. 
Towiisiiiii,  45  Kiiii.  77 1,  26  I'ltc.  Rfp.  427. 

Wliilo  the  Colo,  statute  allows  noccjsts  to 
a  party  to  whom  compensation  shall  be 
awarded,  if  the  amount  thereof  shall  not 
1)1.'  ill  excess  of  any  lawful  tender  made  by 
tlie  |)etiti()ner  before  proceedings  are  com- 
menced, it  does  not  provide  that  he  shall  be 
lial)le  for  other  costs.  Southwestern  Land 
Co.  V.  Hickory  Jackson  Ditch  Co.,  18  Colo. 
4«>;.  33  /''''••  ^'V/.  275. 

772.  Allowaiiee  in  ndditioii  to 
<>osts. — In  a  proceeding  instituted  under 
N.  Y.  Code  Civ.  Pro.  eh.  23,  entitled  "  pro- 
ceedings for  the  condemnation  of  real 
property,"  the  court  has  power  to  grant  an 
additional  allowance  of  costs  where  no 
oiler  to  purchase  the  land  has  been  made, 
and  where  no  answer  has  been  made,  and 
the  proceeding  is  not  difficult  or  extraordi- 
nary ;  but  the  determination  of  the  damajres 
where  no  answer  is  filed  is  not  a  trial,  and 
therefore  the  lanrlowner  is  not  entitled  to  a 
trial  fee.  ///  re  Lake  Shore  &•  M.  S.  R.  Co., 
48  N.  V.  S.  R.  360,  65  Hiin  538,  20  N.  V. 

^"Pf>-  573- 

The  amount  of  costs,  in  such  case,  to  be 
rceovered  is  not  controlled  by  the  N.  Y. 
Code,  section  3251,  subd.  3,  for  a  hearing  be- 
fore commissioners  is  not  in  any  sense  "a 
motion  or  reference";  neither  is  it  con- 
trolled by  section  1015,  for  it  is  not  the 
"taking  of  an  account."  In  re  Lake  Shore 
vl~  ,1/.  5.  R.  Co..  48  A^.  Y.  S.  R.  360,  65  Htm 
5iS,  20  .V.  )'.  S,ipf>.  573. 

Under  N.  Y.  Code  Civ.  Pro.  §  3372,  pro- 
viding for  an  additional  allowance  to  the 
l)revailing  party  in  condemnation  proceed- 
ings by  way  of  indemnity,  not  to  exceed 
live  per  cent,  of  the  damages  allowed,  the 
amount  of  the  allowance  is  to  be  fixed  by 
the  court,  according  to  the  facts  of  the 
case,  and  need  not  in  all  cases  amount  to 
the  full  five  per  cent.  St.  Lawrence  &^  A. 
R.  Co.  V.  /h-  Camp.  23  .\'.  )'.  Siipf).  544. 

77.'t.  Construction  of  various  stiit- 
ut«'s  in  relation  to  costs.— Maine  Rev. 
St.  eh.  51,  §  8,  provides  that  when  an  ap- 
peal is  taken  from  the  county  commission- 


ers' estimation  of  damages  lor  land  taken 
by  a  railroad  corporation,  "the  losing  |)arty 
is  to  pay  the  cost  thereon."  Jian-^or  &~'  J'. 
R.  Co.  V.  Chamberlain,  60  Mc.  285. —  FoL- 
i.owKii  IN  Goodwin  v.  Boston  &  NI.  R.Co., 
63  Me.  363. 

New  York  Act  of  1854,  eh.  270,  relating  to 
special  proceedings,  authorizes  the  allow- 
ances of  costs  in  condemnation  [jroceed- 
ings  under  the  General  Railroad  Act  of  1S50. 
/;/  re  Syracuse,  li.  &->  X.  V.  R.  Co.,  4  //un 
(A'.  J'.)  311.— FoLLowiNc;  Rensselaer  &  S. 
R.  Co.  7>.  Davis,  55  N.  Y.  145. 

Condemnation  proceedings  instituted  un- 
der the  N.  Y.  General  Railroad  Act  of  1850 
are  special  proceedings  within  the  meaning 
of  the  N.  Y.  Act  of  1854,  cli.  270,  authoriz- 
ing the  allowance  of  costs  in  special  pro- 
ceedings, in  the  discretion  of  the  court,  at 
the  same  rate  allowed  for  similar  services  in 
civil  actions  ;  and  therefore  a  landowner  is 
entitled  to  full  costs  upon  hearing  of  a  con- 
demnation proceeding  both  before  the  com- 
missioners and  on  appeal,  the  same  as  in  an 
ordinary  action.  Rensselaer  &^  S.  R.  Co.  v. 
/)a7>is,  55  A^.  y.  145,6  Ain.  Ry.  Rep.  129. — 
Followed  in  Re  Syracuse,  B.  &  N.  Y.  R. 
Co.,  4  Hun  (N.  Y.)  311. 

But  only  what  are  strictly  costs  can  be 
allowed  in  such  proceeding,  and  not  an 
extra  allowance  as  provided  for  in  section 
309  of  the  code,  as  that  section  only  applies 
to  actions  proper,  and  not  special  proceed- 
ings. Rensselaer  &*  S.  R.  Co.  v.  Davis,  55 
A^.  Y.  145,  6  Am.  Ry.  Rep.  129. 

Under  the  Pa.  statute  providing  that  if 
any  damages  be  awarded  and  the  report  of 
the  viewers  be  confirmed,  the  cost  and  ex- 
pense incurred  shall  be  defrayed  by  the 
company — held,  that  this  incliuled  the  pe- 
titioner's bill  of  costs  for  service  on  the 
viewers  of  notice  of  their  appointment,  and 
for  mileage  in  such  service ;  also  for  serving 
subpoenas  on  their  witnesses  and  mileage, 
and  for  the  attendance  of  their  witnesses 
and  their  mileage.  /Pennsylvania  R.  Co.  v. 
Keilfcr,  22  Pa.  St.  356. 

Where,  in  pursuance  of  sections  2473- 
2477  of  the  Code  of  Wash.,  three  disinter- 
ested lK)uselioldcrs  duly  appraise  the  dam- 
ages done  to  petitioner  by  reason  of  entry 
upon  his  lands  by  a  railway  com|)any,  and 
the  location  and  construction  of  its  line  of 
roafl,  without  taking  the  proceedings  re- 
quired by  statute  therefor,  and  where,  at 
the  election  of  the  company,  the  court  or- 
dered pleadings  to  be  filed  by  the  parties 
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aTul  i>-sue  made  for  a  proper  delcrmination 
of  ilu'  |)ariies,  and  a  trial  was  had  in  the 
di>lricl  court,  which  resulted  in  the  liiidinj^ 
of  a  verdict  for  the  petitioner  in  a  sum  less 
than  that  awarded  tjy  the  householders,  the 
company,  having  made  no  offer  to  pay  the 
petitioner  cither  the  amount  of  the  verdict 
or  any  sum  whatever,  is  not  ciilitied,  in 
pursuance  of  section  2475,  to  have  the 
cost  of  the  suit  taxed  against  the  owner, 
ihi's/cy  V.  (hf^on  A".  &•  X.  Co.,  36  Am.  &* 
Kug.  J\.  Ctis.  679,  I  ll'as/i.  491,  20  J'ac.  Kep. 
7S2. 

The  Wis.  Laws  of  1882,  ch.  202,  providin<T 
that  the  failure  of  the  successful  j  irty  in 
any  cause  to  perfect  and  enter  judgment 
within  sixty  days  after  the  filing  of  the 
findings  or  the  rendition  of  a  verdict  shall 
be  a  waiver  of  his  right  to  costs  in  the 
action,  etc.,  docs  not  apply  to  special  pro- 
ceedings, such  as  those  for  the  condemna- 
tion of  land  for  a  railroad.  Cornish  v.  Mil- 
ivankce  &-  L.  W.  R.  Co.,  17  Am.  &>  Eug.  R. 
Ciis.  142,  60  Wis.  476,  19  A^.  IV.  Rep.  443. — 
Followed  in  Barker  v.  Milwaukee  &  L, 
\V.  R.  Co.,  60  Wis.  480. 

774:.  Costs  on  appeal,  generally.— 
Where  a  railroad  company  condemns  a  right 
if  way,  and  then  appeals  from  the  award 
of  the  jury,  and  the  costs  of  the  appeal 
are  taxed  to  it,  but  pending  the  appeal  the 
company  sells  its  road  to  another  company 
and  itself  becomes  insolvent,  the  purchasing 
company  is  liable  to  the  landowner  for  the 
costs  of  the  appeal,  and  they  should  be  de- 
clared a  lien  on  the  land  taken  by  condem- 
nation. Frankel  v.  Chicago,  li.  &^  P.  R. 
Co.,  28  Am.  &•  Eng.  R.  Cas.  257,  70  Iowa 
424,  30  A'.  W.  Rt-p.  679. 

If  a  landowner  appeals  a  condemnation 
proceeding  to  the  district  court,  and  the 
corporation  there  appears  and  disclaims  all 
interest  in  the  land  which  it  has  been  seek- 
ing tocondemn,  judgment  should  be  against 
the  corporation  for  costs.  SI.  Louis,  Ft.  S. 
&^  W.  R.  Co.  v.  .\fariin,  10  Am.  &•  Eng.  R. 
Cds.  514,  29  h'an.  750. 

Where  an  owner  of  land,  a  part  of  which 
has  been  expropriated,  appeals  from  the 
verdict  of  the  jury  and  judgment  of  court 
fixing  the  terms  of  the  expropriation,  he 
must,  if  the  judgment  is  alhrmcd,  pay  the 
costs  of  the  ap[)eal.  A'nv  Orleans  Pac.  R. 
Co.  V.  Gay,  31  La.  ^Inn.  430. 

Where  the  court  of  common  pleas  set 
aside  a  verdict  of  a  jury,  summoned  to  re- 
assess damages  for  land  taken  for  a  railroad, 


they  have  no  authority  to  award  costs  to 
the  party  objecting  to  the  verdict.  Conner/- 
ill//  River  R.  Co.  v.  Clapp,  i    Citsh.  (Mass.) 

559- 

Where  the  damages  awarded  by  the 
county  commissioners  for  land  taken  to 
construct  a  railroad  arc  reduced  by  a  jury, 
OTi  the  application  of  the  railroad  corpora- 
tion, and  the  verdict  of  the  jury  is  acceiUcd 
by  the  court  of  common  pleas,  neither 
party  can  recover  of  the  other  costs  accru- 
ing after  the  award  of  the  commissioners; 
and  the  party  appealing  to  the  supreme 
court  from  the  decision  of  the  court  of 
common  pleas  refusing  to  allow  such  costs 
must  pay  to  the  other  the  costs  of  the  ap- 
peal. Harvard  Branch  R.  Corp.  v.  Rami,  8 
Cush.  (A/ass.)  218.— Following  Comnum- 
wealth  V.  Boston  &  M.  R.  Co.,  3  Ciish.  56. — 
DiSTiNCJUlSHKU  IN  Childs  7'.  New  Haven 
&  N.  Co.,  17  Am.  &  Eng.  R.  Cas.  139,  135 
Mass.  570. — Gray  v.  f^oioe//  &^  L.  R,  Co.,  4 
Cnsh.  609. — Following  Commonweahh  7k 
Boston  &  M.  R.  Co.,  3  Cush.  25. — DisriN- 
GuiSHKD  IN  Ciiilds  V.  New  Haven  &  N.  Co., 
17  Am.  &  Eng.  R.  Cas.  139,  135  Mass. 
570. 

Where  proceedings  to  condemn  lands  were 
affirmed  so  far  as  the  findings  of  the  jury 
were  concerned,  but  beyond  that  were  re- 
versed, costs  of  the  supreme  court  and  of 
the  proceedings  below  were  allowed  to  the 
appellants.  Toledo,  A.  A.  &^  G.  T.  R.  Co.  v. 
Diinlap,  5  Am.  <S-»  Eng.  R.  Cas.  378,  47 
Mich.  456,  II  A'.  IV.  Rep.  271. 

Where  an  order  confirming  a  report  of 
commissioners  is  confirmed  by  the  special 
term,  and  the  company  appeals  to  the  gen- 
eral term  of  the  supreme  court,  such  court 
has  no  power  to  award  costs  against  the 
landowner;  and  an  order  doing  so  is  re- 
viewable on  appeal  to  the  court  of  appeals. 
In  re  New  Vorl:,  W.  S.  &^  B.  R.  Co.,  17 
Am.  (S-  Efig.  R.  Cas.  145,  94  .^V.  1'.  287  ;  a/- 
firming  in  par/  29  ////;/  646. —  FoLl.oWKl) 
IN  Owsley  V.  Oregon  R.  &  N.  Co.,  i  Wash. 
491. 

On  an  appeal,  under  the  charter  of  the 
Greenville  &  C.  R.  Co.,  from  commissioners 
appointed  to  assess  the  compensation  to 
which  a  landowner  is  entitled,  the  land- 
owner may  have  judgment  and  execution 
against  the  company  for  the  amount  as- 
sessed by  the  jury ;  but  whatever  may  be 
the  verdict  neither  party  is  entitled  to  costs. 
Greenville  i5~»  C.  R.  Co.  v.  Par/lo^v,  6  Rich, 
(So.  Car.)  286. 
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77*».  Costs  wlu're  owilop  falls  to 
siMMire  iiicroastMl  award.— Under  the 
cnancr  of  the  Sclma,  R(jmc  &  Dalton  R. 
Co.,  wiicrc  a  trial  i/f  noro  in  condemnation 
proceedings  results  more  favorably  to  the 
comi)any  appealing  than  the  original  assess- 
ment of  damages  for  land  taken,  the  owner 
of  the  land  must  pay  the  costs  of  the  pro- 
ceedings on  appeal.  Lea/c  v.  Sc'/ma,  A'.  i!i-» 
JJ.  A'.  Co.,  47  till.  345. 

A  railroad  act  provided  for  an  appeal  from 
the  juilgment  of  a  justice  of  the  peace  on 
an  assessment  of  damages  for  land  taken, 
etc..  "  as  in  other  cases."  //«•/</,  that  by 
reducing  the  plaintilT's  judgment  five  dol- 
lars or  more  on  the  appeal  the  appellant  was 
entitled  to  costs.  Jndiana  C.  A'.  Co.  v.  j-it' 
/cPLion,  6  Ind.  149. 

In  an  appeal  from  an  award  of  damages 
under  Neb.  Comp.  St.  ch.  16,  §  97,  for  prop- 
erty taken  for  right  of  way,  an  appellant 
who  fails  to  obtain  a  more  favorable  judg- 
ment will  be  liable  for  all  costs  of  the  ap- 
peal. Atchison  &^  N.  K.  Co.  v.  Plant,  24 
AV^.  127,  1%  N.  If.  Rep.  33. 

The  party  whose  land  is  sought  to  be 
taken  ought  not  to  be  compelled  to  pay 
costs  if  the  assessment  of  the  com.nission- 
ers  should  be  affirmed  or  not  increased. 
People  ex  rel.  v.  McRoberts,  62  ///.  38,  7  Am. 
Ay.  Pep.  445. 

On  an  appeal  from  proceedings  condemn- 
ing a  rigiit  of  way,  where  the  damages  al- 
lowed are  less  than  the  damages  awarded 
by  the  commissioners,  the  costs  of  the  a  ' 
peal  should  not  all  be  ta.\e<i  to  the  railroau 
company  ;  and  in  a  case  where  the  claim 
of  neither  party  was  fully  sustained,  the 
costs  should  have  been  apportioned.  A'ol>le 
V.  Des  Moines  &•  St.  L.  P.  Co.,  14  Am.  ^ 
Kng,  P.  Cus.  208,  61  lo'U'o  637,  17  .\.  \V. 
P,p.  26. -Ai'l'LiF.i)  IN  Burlington  &  M.  R. 
K.  Co.  V.  Spere,  24  Neb.  121.— Pupiim^^ton  i5-» 
Af.  P.  P.  Co.  V.  .Spere,  24  A'efi.  125,  38  A'.  W. 
Pep.  35. — Ai'l'i.viNd  Noble  ?'.  Des  Moines 
&  St.  L.  R.  Co.,  14  Am.  &  Eng.  R.  Cas. 
20S,  61  Iowa  637. 

Costs  accruing  before  county  commis- 
sioners, upon  a  hearing  relative  to  land 
damages,  are  to  be  paid  by  the  losing  party 
upon  appeal,  though  the  verdict  of  the  jur\- 
be  for  a  less  sum  than  that  awarded  by  the 
commi.ssioners.  Goodwin  v.  Boston  &*  M. 
R.  Co.,  63  Me.  363.— FoM.owiNC,  Bangor  & 
P.  R.  Co.  V.  Chamberlain,  60  Me.  285. 

Where  the  estimate  of  a  petitioner's  dam- 
ages, as  made  by  the  county  commissioners. 


is  revised  by  a  jury,  on  the  application  of 
the  respondetits,  and  the  amount  reduced, 
and  the  verdict  of  the  jury,  on  an  appeal 
fr<jm  the  adjudication  of  the  court  of  com- 
mon pleas  accepting  the  same,  is  estab- 
lished by  the  supreme  court,  neither  party 
is  liable  to  the  other  for  the  costs  of  the 
proceedings  before  tiie  sheiiff  and  jury,  but 
the  petitioner  is  entitled  to  recover  against 
the  respondents  the  ta.\able  costs  of  the  ap- 
peal. Commonii'ealtli  v.  Iloston  &^  M.  P. 
Co.,  3  Cus//.(M<jss.)  25.  — Di.sii\(;ri.siii;i)  ix 
Childs -'.  New  Haven  &  N.  Co.,  17  Am.  & 
Eng.  R.  Cas.  139,  135  Mass.  570.  FoL- 
I.OWKU  IN  Gray  ?'.  Lowell  &  L.  R.  Co.,  4 
Cush.  609 ;  Harvard  Branch  R.  Corp.  v. 
Rand,  8  Cush.  218. 

Where  application  is  made  unrier  Mass. 
Gen.  St.  ch.  63,  jj  22,  for  a  jury  to  assess  the 
damages  in  a  condemnation  prcjceeding,  the 
landowner  is  entitled  to  costs,  if  the  jury 
find  in  his  favor  for  any  amount,  though 
less  than  the  amount  formerly  fixed  by  the 
county  commissioners  ;  and  the  riile  is  the 
same  whether  the  application  be  by  the 
landowner  or  by  the  corporation.  A'ew 
Haven  &^  N.  Co.  v.  Sort/uimpton,  102  Mass. 
116 

Where  the  owner  of  land  appeals  to  the 
circuit  court,  where,  at  his  Instance,  the  ap- 
peal is  dismissed,  the  appeal  only  is  dis- 
missed, and  not  the  inquest,  making  it  im- 
proper to  charge  the  company  with  costs. 
Mississippi  C.  P.  Co.  v.  Jieatty,^^  .Uiss.  668. 

Under  Wis.  Rev.  St.  §  1849,  wiiich  pro- 
vides that  upon  an  aj)peal  from  an  award 
costs  shall  be  allowed  to  the  successful 
party,  the  plaintid  is  such  party  if,  on  his 
appeal,  the  award  is  increased,  or  if,  on  the 
defendant's  appeal,  the  award  is  not  re- 
duced. Otherwise  the  defendant  is  the 
successful  party.  Was/itnirn  v.  Milwaukee 
&•  /..  W.  P.  Co.,  20  Am.  iS^  /-"'/<,'■•  P-  Cas. 
225,  59  Wis.  364.  18  A'.  \V.  Pep.  328. 

The  charter  of  a  company  providing  that 
if  the  owner  of  land  appeals  in  con- 
demnation proceedings  and  the  jury  find 
the  same  or  a  less  sum  than  the  company 
shall  have  olTercd  or  the  commissioners 
awarded,  the  costs  shall  be  paid  by  him  — 
held,  that  if  the  jury  find  a  less  sum  as  a 
valuation  o{  the  land  and  damages  than  was 
awarded  by  the  commissiijners.  exclusive  of 
interest,  the  owner  who  appeals  shall  pay 
costs,  although  the  company  also  appeals. 
Metier  v.  Kaston  6-  A.  P.  Co.,  37   A'.  /.   L. 
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A  railroad  company  instituted  a  proceed- 
in;;:  before  a  superior  court  clerk  to  con- 
demn the  defendant's  land,  and  appealed  to 
tiie  supcricjr  court  from  the  assessment  of 
flama^cs  made  by  the  ctjmniissloners  as  ex- 
cessive. L'pon  a  jury  trial  the  amount  of 
d.ima<i;es  was  reduced,  and  judgment  ren- 
dered therefor  in  favor  of  defendant.  J/cM, 
that  no  part  of  the  costs  was  taxable  against 
the  defendant.  Carolina  C.  J\.  Co.  v. 
J'liillips,  78  i\'.  Car.  49.  — Al'l'l.l  r.u  IN  Caro- 
lina C.  K.  Co.  V.  Love,  81  N.  Car.  434, 
yt'DTKH  IN  Chowan  &  S.  R.  Co.  v.  Parker, 
105  N.  Car.  246,  1 1  S.  E.  Rep.  328. 

Defendant  constructed  its  railroad  on 
pl.iintifT's  laiul  without  any  proceedings  to 
actiuire  title.  PlaintilT  procured  the  ap- 
pointment of  householders,  wlio  appraised 
his  damages  at  S'4-5-  Defendant  elected 
to  liave  the  case  tried,  whi(  li  was  done,  a 
verdict  being  returned  for  S'ooo.  On  ap- 
peal a  new  trial  was  ordered,  on  which  a 
verdict  for  81000  was  again  rendered.  De- 
fendant then  moved  for  judgment  for  costs 
and  disbursements,  amounting  to  S306.  No 
otTer  to  compensate  plaintiff  or  to  pay 
either  of  the  awards  was  ever  made.  Code 
Wash.  T.  §  2475,  provides  that  costs  are  tc 
be  taxed  against  the  corporation  only  when 
the  verdict  and  judgment  are  ff)r  a  larger 
amount  than  the  householders  awarded,  or 
tiie  case  has  been  tried  at  the  instance  of 
the  corporation  to  reduce  tlie  award,  and  it 
is  not  reduced  ;  otherwise  costs  shall  be 
taxed  against  the  landowner.  On  the  par- 
ticular facts  of  the  case — held,  that  plaintiff 
was  entitled  to  costs  and  disbursements,  in- 
cluding §15  attorney's  fees.  Owsley  v.  Ore- 
i^oit  R.  i&-  A'.  Co.,  I  IVaslt.  491,  20 Pac.  Rep. 
7.S2.— FoLLOwiNO  In  re  New  York,  W.  S. 
\-  H.  R.  C).,  94N.  Y.  287. 

77<>.  AlaiHlainus  t<i  eoiiipcl  allow- 
aii«'«'  «)l"<M)sts.— A  person  whose  land  was 
injured  by  the  construction  of  a  railroad 
tlirough  it,  ajiplied  to  the  county  commis- 
sioners to  assess  the  damages ;  and  the  com- 
missioners reported  that,  it  being  under- 
stood and  agrcefl  by  them  that  the  railroad 
corporation  should  construct  a  culvert, 
wasteway,  etc.,  for  his  benefit,  they  had  as- 
sessed the  damages  at  the  sum  of  $500. 
Ui)r)n  the  acceptance  of  this  report  the 
landowner  applied  for  a  jury,  and  obtained 
a  verdict  for  the  sum  of  $600;  but  no  refer- 
ence was  made  in  the  verdict  to  the  con- 
struction of  a  culvert,  etc.  The  commis- 
sioners thereupon,  after  hearing  the  parties, 


rendered  judgment  in  favor  of  the  land- 
owner for  the  amount  of  the  verdict,  but 
without  costs,  on  the  ground  that  he  had 
not  (jblained  an  increase  of  damages.  litUi, 
that  that  part  of  the  award  of  the  commis- 
sioners relating  to  the  construction  of  a 
culvert  was  not  absolutely  void,  but  might 
be  rendered  binding  on  the  parties  by  rati- 
fication; and  th.it  the  refusal  of  costs  to 
the  landowner  was  not  such  a  disregard  of 
a  plain  duty  on  the  part  of  the  commis- 
sioners as  would  justify  the  supreme  court 
in  interfering  by  a  writ  of  mandamus. 
Petition     of     Morse,      18     Pick.      (Mass.) 

443- 

777.  Kft'eot  of  failure  to  pay  oosts. 

— The  failure  of  a  railroad  compatv  to  pav 
or  deposit  the  damages,  costs,  expenses,  and 
counsel  fees  awarded  in  condemnation  jiro- 
cecdings,  within  sixty  days  after  confirma- 
tion of  the  report  of  the  jury,  is  a  waiver 
and  abandonment  of  such  proceedings  and 
prevents  the  company  from  actjuiring  anv 
rights  in  the  land  sought  to  be  condemned 
thereunder.  Derby  v.  Gai:;e,  25  Am.  &* 
Eng.  R.  Cas.  233,  60  Mich,  i,  26  A".  W.  Rep. 
820. 

The  landowner  should  not  be  required  to 
pay  the  costs  reasonably  incurred  in  a  pro- 
ceeding to  condemn,  which  results  in  tak- 
ing his  property  against  his  will.  Such 
reasonable  costs  should  be  included  in  the 
expenses  which  are  required  to  be  paid  by 
the  petitioner.  But  when  the  owner,  upon 
the  payment  into  court  of  the  compensa- 
tion awarded  and  upon  motion  for  an  order 
for  possession,  does  not  makeof)jection  that 
he  has  not  been  paid  his  costs,  it  may  be 
presumed  that  such  costs  have  been  paid,  or 
at  least  that  the  owner  thereby  waives  the 
right  to  insist  upon  the  non-payment  as 
error.  Chicago  &'  jV.  f  f .  R.  Co.  v.  Chicago, 
148  ///.  141,  35  A'.  £.  Rep.  881. 

778.  Clerk's  lot's. — A  proceeding  by  a 
railway  company  to  condemn  a  right  of 
way  is  only  one  case,  although  there  may 
be  several  defendants  who  are  owners  of 
separate  tracts  of  land  over  which  it  is 
sought  to  condemn  its  right  of  way;  nor 
does  the  fact  that  the  several  defendants 
file  separate  exceptions  convert  such  pro- 
ceedings into  different  cases,  nor  authorize 
the  making  up  of  separate  transcripts  on 
change  of  venue;  and  the  clerk  is  not  enti- 
tled to  fees  for  such  separate  transcripts. 
A'a/Lias  City,  A'.  &*  Ft.  S.  R.  Co.  v.  Krjvin, 
50  Mo.  App.  552. 
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77fK  CoiniiiissioiiorN*  fees  and  (>x- 
l»t'iiscs.* — There  is  no  provision  of  law 
jjy  which  the  Atlantic  &  St.  Lawrence  K. 
Co.  can  be  compelled,  by  an  order  of  the 
connty  coniniissioners,  to  pay  for  the  ser- 
vices of  llie  commissioners,  and  for  their 
expenses,  incurred  while  they  were  em- 
ployed on  petitions  presented  by  the  com- 
pany to  have  the  damatjes  assessed,  sus- 
tained by  persons  by  tlie  location  of  that 
railroad  over  their  lands.  Atlantic  iS-»  St. 
I..  A'.  Co.  V.  Cuiiibirlaitd  County  Coiii'rs,  28 
J  A'.  112. 

7HO.  Couiist'l  foes.— A  landowner  can- 
not recover  the  value  of  the  counsel  fees 
paid  by  him  to  his  attorney  as  a  part  of  his 
(i.imajies  for  the  taking  of  his  property. 
Sdii  Jose  &•  A.  A'.  Co.  v.  Afayiie,  44.  .liii.  &• 
Eii^;.  R.  Ciis.  1 58,  S3  Cat.  566,  23  Pac.  Rip. 
522. 

An  attorney's  fee  in  a  first  condemnation 
proceeding  is  a  proper  element  of  damage, 
provided  it  is  a  reasonable  one.  and  the 
court  incline  to  the  opinion,  in  the  absence 
of  evidence  to  the  contrary  of  that  offered 
by  the  plaintifl,  that  the  fee  in  question  was 
reasonable,  though  no  lawyers  were  called 
to  show  it  reasonable,  as  the  jury  are  not 
confined  to  the  testimony  of  exfierts  in  fix- 
ing the  value  of  professional  services.  Gib- 
bons V.  Missouri  J'ac.  R.  Co. ,  40  il/o.  App. 
146. 

The  provision  in  the  New  Hampshire  Act 
of  December  23,  1840,  ch.  584,  §  2,  author- 
izing landowners  in  certain  cases  to  employ 
counsel  at  the  expense  of  railroad  corpora- 
tions, applies  only  to  proceeflings  under 
that  act.  Boston  &^M.  R.  Co.  v.  Wcntwortli, 
20  X.  //.  406. 

The  coun.sel  fees  authorized  to  be  taxed 
in  proceedings  to  condemn  lands  for  rail- 
way uses  under  N.  C.  Code,  ?  1946,  can  only 
be  allowed  and  taxed  in  those  cases  where 
the  court,  under  section  1948,  is  directed  to 
appoint  an  attorney  to  represent  a  party  in 
nitercst  who  is  utiknowii  f)r  whose  resi- 
dence 1.1  unknown.  A'ort/i  Carolina  R.  Co. 
v.  Goodwin,  no  A'.  Car.  175,  14  5.  E.  Rep, 
6S7. 

Under  Wis.  Rev.  St.  ?  1852.  providmg 
that  in  certain  cases,  where  the  railway 
company  delays  or  omits  to  prosecute  con- 
demnation proceedings,  the  landowner  may 
prosecute    the   same  "at    its  cost   and  ex- 

*  Liability  of  company  for  commissioners' 
fees,  see  51  Am.  &  Em;.  R.  Cas.  65S,  ahslr. 


pcnse,"  such  owner  is  entitled  to  full  in- 
demnity for  liis  necessary  expenditures,  in- 
cluding attorney's  fees  up  to  the  time  an 
appeal  is  taken  from  the  award  of  the 
commissioners.  At  that  time  (under  )!§ 
1849,  1S50)  the  proceeding  becomes  an  ac- 
tion in  which  the  prevailing  party  is  enti- 
tled to  costs.  Taylor  v.  C/iicaj^o,  M.  (j^  St. 
P.  R.  Co.,  83  ll'is.  645,  53  A'.'/f.  R.p.  S55. 
Tlie  evidence  as  to  the  value  of  attorney's 
services  in  condemnation  proceedings  being 
meagre  and  unsatisfactory,  the  circuit  judge 
might  pro|)erly  use  his  own  kiujwledge  in 
li.xing  such  value,  where  most  of  the  ser- 
vices were  rendered  before  him.  Taylor  v, 
Cliicago,  M.  &-  St.  J'.  R.  Co.,  S3  Wis.  645, 

S3.V.  ir.R.p.^s. 

Wiiere  property,  ag.'iinst  which  proceed- 
ings to  condcinn  for  public  use  have  been 
instituted  and  afterward  abandoned,  be- 
longed to  A.iS:  B.,  co-tenants,  who  in  resist- 
ing the  proceedings  employed  diflerent 
counsel,  who  severally  attended  to  the 
management  of  the  case — liild,  that  it  was 
error  to  permit  them  to  sue  jointly  to  re- 
cover damages  for  counsel  fees.  Leissf  v. 
St.  Louis  &•  /.  M.  R.  Co.,  72  Mo.  561 ;  affirm- 
iuif  2  xMo.  App.  105,  5  Mo.  App.  585. 

781.  Jurors'  I'im's.-  The  fees  of  jurors 
selected  in  a  proceeding  to  condemn  land 
for  the  use  of  a  railway  company,  are 
proper  coimty  charges.  Cliica^^o,  P.  &*  St. 
L.  R.  Co.  V.  Eaton,  136  ///.  9,  26  N.  E.  Rep. 

575- 
In  an  action  to  appropriate  land  for  a 

railroad  or  other  work  of  public  utility,  un- 
der the  La.  Act  of  1855,  the  plaintifTs  are 
not  bound  to  pay  the  jurors  for  their  at- 
tendance. Vicksbur};,  S.  &^  T.  R.  Co.  v. 
Hart,  15  La.  Ann.  507. 

The  costs  that  a  landowner  is  entitled  to, 
where  application  is  made  under  Mass.  Gen. 
St.  ch.  63,  J'  22,  for  the  assessment  of  dam- 
ages by  jury,  include  the  fees  of  jurors. 
AWi'  Haven  &"  N.  Co.  v.  Northampton,  102 
Mass.  1 1 6. 

782.  SlioiiflT's  loos.— Where  applica- 
tion is  made  under  Mass.  Gen.  St.  ch.  63, 
«'  22,  for  the  assessment  <  f  damages  by  jury, 
the  landowners'  costs  include  the  ftt'S  of 
the  sherifl.  AVw  Haven  &>  A'.  Co.  v.  North- 
ampton,  102  Mass.  116. 

Where  a  sherifT  simimons  a  jury,  which 
on  the  same  day  assesses  damages  to  sev- 
eral tracts  of  land  belonging  to  diflerent 
owners,  merely  directing  the  jury  to  pro- 
ceed  from  one  tract  to  the  other  is  not  a 
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distinct  summons ;  and  therefore  the  sherifl 
is  only  entitled  to  fees  as  for  summoning 
one  jury.  A'oM  v.  Ah'ia,  A'.  &^  D.  M.  A'. 
Co. ,  44  /ojiui  440. 

78;J.  IVnii  IV'C'S.  — In  the  costs  of  :in 
appliiatiDn,  under  M.iss.  Gen.  St,  clj.  63,  ^;> 
21,  22,  to  county  commissioners  to  estimate 
tlic  d;iinaL;es  to  tiic  owner  of  laeul  taken  by 
a  iiiilioail  (■or|)oriilion,  and  for  a  jury  to  as- 
Sf-s  the  damaj{es,  there  should  not  he  al- 
I'lUid  a  term  fee  for  the  hearing;  before  the 
cnnnnissioni-rs  upon  the  issuing  of  the  war- 
rant for  a  jury;  nor,  it  seems,  a  term  fee, 
attorney's  fee,  travel  or  attendance,  upon 
the  ori,:;iiial  ap[)lication  before  the  commis- 
siomrs.  .\V7<'  Hiiinn  e-»  N.  Co.  v.  Xort/i- 
,iiii/>toii,  102  .)/r/\.r.  116. —  FOLI.OWF.D  IN 
Childs?'.  New  Haven  iS;  N.  Co.,  17  Am.  & 
lini,'    K.  Cas.   139,  135  Mass.  570. 

784.  Trial  lii'«»s.— A  proceeding  to  con- 
demn l.uid  for  a  right  of  way,  instituted 
under  the  general  railroad  act,  is  a  "special 
proceediiii;."  within  the  meaiung  of  N.  V. 
Code  Civ.  l-'ro.  §  3240,  providing  that  costs 
in  a  special  proceeding  in  a  court  of  record, 
or  upon  appeal  in  such  proceeding,  may  be 
awarded  to  any  ()ariy  in  tiie  discretion  of 
the  court  at  the  rates  allowed  for  similar 
services  in  actions  in  the  same  court.  But 
the  right  to  award  such  costs  being  discre- 
tionary, the  court  may  refuse  to  award  the 
landowner  a  trial  fee  where  no  issue  has 
been  joined  nor  any  question  of  fact  tried. 
///  re  iXew  York,  L.  <S-  \V.  R.  Co.,  26  Nun 
{.v.  1'.)  592,  63  //()«'.  /v.  123. 

785.  >Vitii«'ss<'s'  feos.  —  Where  emi- 
nent domain  proceedings  are  appealed  to  the 
circuit  court,  anrl  there  dismissed  by  the 
company,  it  is  error  to  tax  against  the  com- 
pany costs  for  more  than  four  witnesses, 
unless  the  court  certify,  as  provided  by  stat- 
nie,  that  a  greater  nun)ber  were  necessary. 
/Vor/a  di-  /.'.  y.  A'.  Co.  v.  liryunt,  15  ///.  438. 

A  person  who  prevails,  upon  an  a|)piica- 
tion  for  a  siierifT's  jury  to  assess  the  dam- 
ages occasioned  by  the  taking  of  his  land 
by  a  railroad  corporation,  is  entitled  to  be 
allowed,  in  the  taxation  of  costs  in  tiie  su- 
perior court,  as  part  of  his  "  legal  costs  " 
given  by  Mass.  Pub.  St.  cli.  112,  §  loo,  the 
fees  of  his  witnesses  for  travel  and  attend- 
ance before  tiic  sheriffs  jury,  and  the  offi- 
cer's fees  for  summoning  the  witnesses  ;  and 
it  is  immaterial  that  the  items  in  question 
do  not  appear  in  the  sherifl's  certificate  of 
costs  returned  to  the  superior  court.  Cliilds 
V.  Nnv  Uoven  iS-  A^  Co.,  17  Am.  6-  En^.  R. 


Cas.  139,  135  .lAivs.  570.— Di.STiNGUl.SHiNd 
Commonwealth  7'.  Hoston  it  M.  K,  Co.,  3 
Cush.  (Mass.)  25;  Gray  v.  Lowell  iS:  L.  k. 
Co.,  4  Cush,  6oy;  Harvard  Ihanch  H.  Corp. 
V.  Rand,  8  Cush.  218.  Fom.owinc;  N'ew 
Haven  &  N.  Co.  v.  Northampton,  102  ^hlss. 
116. 

Under  the  Pa.  Act  of  February?,  1S34, 
sui)plementary  to  the  act  t(j  incorporate  tiic 
Philadelphia,  Germantown  \'  Xorristowu 
K.  Co.,  one  who  obtains  an  award  for  dam- 
ages is  not  entitled  to  the  costs  of  his  wit- 
nesses examined  before  the  jury  appointed 
to  assess  the  damages,  r/ii/adi/fi/i/ii,  O,  C-^ 
A'.  A'.  Co.  \.Jo/tnson,  2  l\'/iarf.  {J\i.}  275,— 
Foi.l.oWKl)  IN  Herbein  v.  Philadelphia  & 
R.  R.  C(,'.,  9  Watts  (Pa.)  272. 

After  the  defendant  had  examined  six 
witnesses  on  the  question  of  damages  to 
land  not  taken,  the  petiti(jner  gave  notice 
that  it  would  move  the  court  to  tax  the 
costs  of  any  further  witnesses  to  the  de- 
fendant. The  defendant  examincfl  nine 
other  witnesses,  and  petitioner  moved  the 
court  to  tax  the  costs  of  them  to  the  defend- 
ant, which  the  court  overruled.  This  case 
was  complicated,  and  involved  lands  of  three 
dilTerent  owners.  Held,  no  error  in  over- 
ruling the  motion,  which  was  addressed  to 
the  sound  discretion  of  the  court.  Cliicof^o, 
P.  &>  .SV.  L.  R.  Co.  V.  Jui/oii,  136  ///.  9,  26  A'. 
E.  A\/>.  575. 

13.   T/ie  Award,  Report,   Verdict,  etc. 
a.  Of  the  Commissioners. 

780.  KoqiiisitcK  aii«l  siifliciciitw  of 
till'  roport,  {fi'iu'rally.*  —  Tiie  report 
should  show  that  the  commissioners  met  at 
the  time  and  place  designated  in  the  order 
of  the  court;  that  they  were  sworn  before 
entering  upon  the  discharge  of  their  duties; 
that  they  viewed  in  jierson  the  land  sought 
to  be  condemned  ;  that,  at  times  and  places 
of  which  the  several  parties  in  interest  had 
notice,  they  heard  the  allegations  and  proofs 
of  the  parties,  and  to  that  end  issued  sub- 
poenas for  all  witnesses  which  the  parties  or 
any  of  them  desired  to  call.  The  report 
should  also  contain  minutes  of  the  testi- 
niony  and  the  rulings  of  the  commissioners 
upon  all  points  made  by  counsel  or  parties 
as  to  the  admissicm   or  rejection  of  tesii- 

*  Sufficiency  of  report  of  commissioners  as- 
sessing damages  in  proceeding  by  one  road  to 
connect  witli  or  cn)ss  another,  see  44  Am.  & 
Eng.  R.  Cas.  237,  abstr. 
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niony;  and.  generally,  all  matters  which  are 
necessary  to  show  the  rules  or  principles  i)y 
which  tile  commissioners  were  t;overried  in 
makinj;  their  appraisal.  Ciutral  J'lH.  A'. 
Co.  V.  J'laraoii.  35  di/.  247. 

A  repf)rt  tiled  by  commissioners  which 
recites  that  they  met  at  tlie  time  and  place 
named  in  the  notice,  and  proceeded  to  lay 
(ill  a  mute;  tii.it  a  legal  adjournment  was 
h.id  ;  and  furtiier  slates  that  they  met  at  a 
later  time  and  another  place,  in  pursuance 
of  adjournment,  when  they  proceeded  with 
the  completion  of  their  work,  does  not  show 
that  ilie  adjournment  was  without  notice  or 
illegal,  nor  does  it  show  an  abandonment  of 
the  proceedings  under  the  original  notice, 
nor  a  loss  of  jurisdiction;  and  such  report 
is  not  void  upon  its  face,  /.taviirworf/i,  X. 
tT"^  .s'.  A'.  Co.  V.  Mijer,  ju  A'<///.  25,  31  J'ac. 
I\fp.  700. 

Recitals  in  the  award  that  the  commis- 
sioners were  duly  appointed  by  the  judge 
and  legally  su'nmoned  by  the  shcrilT  are 
not  facts  recjiiired  to  be  st.ited  in  the  award, 
ami  do  not  prove  that  the  commissioners 
who  purport  to  sign  the  award  were  didy 
and  legally  a|>pointerl.  LCiCis  v.  St.  I\iul, 
M.  &*  M.  K.  Co.,  (5.  l><i/(.:)  57  A»t.  &^  Eng. 
A'.  Cits.  612,  58  X.  ir.  R,p.  5S0. 

The  commissioners  are  retpiired  to  make 
a  rei)ort,  wherein  must  be  stated  the  amount 
of  damages  allowed  the  landowner;  and 
they  are  required  to  return  with  tliis  "all 
other  pa|)ers connected  with  the  c.ise."  Hut 
llii'V  are  not  juflges  of  the  suthcicrcy  of 
notice.  Parker  v.  /•/.  Worth  &*  D.  C.  R. 
Co.,  51  .////.  >li-  /•.■//^,^  A'.  Cas.  643,  84  Ttx.  333, 

19  .V.  /r.  Av/.  518. 

An  award  of  damages  for  the  location  of 
right  of  way  for  a  railroad,  although  not 
contemplated  l)y  the  Neb.  Gen.  St.  191,  ^  97, 
contained  a  provision  that  the  party  owning 
the  premises,  part  of  which  were  taken  for 
right  of  way,  might  "  move  back  his  house  " 
therefrom.  HeU,  valid.  Omaha  Sr*  X.  W. 
R.  Co.  V.  Afeidw  Xe/>.  21. 

787.  Si(;iiiii{;  and  Noaliiif;.* — Under 
a  proper  construction  of  the  statutes  requir- 
ing tliree  commissioners,  their  report  is  not 
rendered  nugatory  by  the  fact  that  only 
two  of  then)  acted  and  signed  the  report. 
Such  a  report  is  sufficient  to  authorize  the 
court  to  render  a  judgment  upon  it  vesting 
the  title    to    the    land    in    the    company. 


*  See  also  ante,  £>  15. 


Qiiay/e  v.  Missouri.  K.  .5-  T.  R.  Co.,  63  Mo. 
465,  :i  Am.  Ry.  Ref>.  220. 

The  New  York  general  railroad  act,  ?  16, 
rccpiires  a  report  iti  condemnation  proceed- 
ings to  be  signed  by  a  majority  of  the 
commissioners,  but  it  does  not  require 
them  all  to  be  together  at  the  signing  ;  nor 
is  there  any  rule  of  l.iw  or  principle  of  \i\\\i. 
lie  policy  reciuiring  it.  /un/nstir  il^  li.  I'. 
R.  Co.  v.  A'/v/-:."///,  10  //,;,-!'.  /'/•.  (.\'.  )•.)  168. 

The  re(|uiremcnt  of  the  N.  C.  statute  that 
the  report  of  the  commissioners  shall  be 
under  seal  is  directory  oid\,  J/aius  v. 
Xorth  Carolina  R.  Co.,  109  A'.  Car.  490.   13 

s.  /■:.  A',/.  S96. 

788.  lt«>|M>rt  iniist  <l(>s«-rilM>  the 
land    i'oi*    which    daina^-cs    an>    as- 

s«'«.s«m1.*— The  rei)cri  of  tli';  commission- 
ers is  insulficient  if  it  fail  to  contain  a  spe- 
cific descri|)tion  of  the  property  for  wiiich 
damages  are  assessed.  .Missouri  J'ae.  R. 
Co.  V.  Carter,  28  .,■/;«.  &^  ^"g.  A'.  Cas.  249, 
85  Mo.  448. 

The  icport  of  the  commissioners  in  tlie 
laying  out  of  the  road  should  contain  a 
description  of  such  fixed,  substantial,  and 
visible  monuments,  from  point  to  point, 
that  a  jury,  in  going  upon  the  ground,  can 
readily  discover  where  the  laying  out  is, 
Xorthern  R.  Co.  v.  Concord  &^  C.  R.  Co.,  27 
X.  //.  183. 

In  North  Carolina  a  report  of  commis- 
sioners is  not  invalid  because  it  does  not 
contain  a  description  of  the  land,  as  that  can 
be  ascertained  by  reference  to  the  location 
(,f  the  roadbed  and  right  of  way.  Hants  v. 
Xorth  Carolina  R.  Co.,  109  N.  Car.  490,  13 
>■.  /■:.  R,/>.  896. 

7Hit.  AVIiat  is  a  sntlloiont  drscrip- 
tion  of  land  tak«'n.— It  is  not  necessary 
that  the  report  of  the  commissioners  should 
sliow  upon  its  face  more  specifically  what 
portion  of  any  particular  tract  of  land  was 
appropriated  or  appraised,  or  for  the  taking 
of  which  damages  were  assessed,  than  to 
show  that  the  land  appropiiatcd  was  a  strip 
through  a  certain  quarter  section  of  land 
(fiescribing  particularly  the  quarter  section) 
one  hundred  feet  wide  along  the  line  pro- 
posed by  the  railroad  company ;  for  such 
strip  cannot  vary  from  that  shown  by  the 
map  and  profile  of  the  company  filed  in  the 
county  clerk's  office,  and  such  map  and 
profile  make  it  definite  and   certain  what 

*See  also/cj/,  810. 


r3G 


EMINENT   DOMAIN,  7»0. 


land    is  appropriated.      ////«/  v.  Smi't/i,  9 
Kan.  137. 

The  report  is  siiiriciciil  in  its  description 
of  tlic  pro|)erly  for  wiiicli  daniaj^es  are  as- 
sessed, iiiuler  Mf).  Rev.  St.  ?  874,  riKpiii  ill}; 
a  spccilic  di'scriplioii,  wiiere  it  refers  lo  the 
road  as  beiujj;  "  located  over,  tlinjiinli.  and 
upon  the  land  in  (|m'slion,"  and  is  acconi- 
pinicd  by  a  |)lat  which,  wilii  tiie  plat  ii°)d 
urolile  n'(|iiired  l)y  hivv  lo  i)e  filed  in  the 
toiinty  I  lerk's  ollice,  fully  sliows  its  loca- 
tion. K.iiisiis  City,  C.  &*  S.  A'.  Co.  v.  Story, 
},<>  .liii.  e-*  A//:,'.  A'.  Cd.'i.  5.S4,  1/1  Mo.  611,  10 
.s'.  W.  lu/i.  loy  Ai'i'i.iKi)  IN  .St.  !.<«iis,  (). 
II.  iS;  f.  K.Co.  V.  I'nwkr,  113  Mo.  45S  ;  .St. 
Louis,  K.  (".  iV  C.  k.  Co.  V.  Le'.vri},dit,  113 
.\|o.  660.  I'ui.l.oWKi)  IN  Cory  r'.  Ci)iiai;o, 
M.  \'  K.  C.  U.  Co..  44  Am.  iV  ICnj,'.  R.  Cas, 
1.S3.  100  Mo.  J<S2,  13  S.  \V.  Rep.  346. 

The  land  appropriated  is  siitliciently  ifien- 
r.ied  in  a  n|)ort  which  describes  it  as  "a 
strip,  lii'lt.  or  pieci!  of  land  on<;  hundred 
Ifci  in  width,  e.xieii<iin}(  from  the  east  side 
to  the  west  side  over  and  across  s;;id  land 
tlirou|.;li  the  centre  of  said  stiip,  belt,  or 
piece  of  land  ;  the  centre;  line  of  the  railioad 
ot  the  Cliicaj.;o,  Milwaukee  and  St.  I'aul  r.iil- 
wav,  as  now  surveyed  and  located,  so  as  to 
leave  one  half  in  width  on  each  side  of  said 
centre  line."  C/in  ,ti^o,  M.  &^  SI.  /'.  A'.  Co. 
V.  Nando! ftli  Toivn-Siti'  Co..  47  ,/w.  c^  /'".C. 
A'.  Cas.  iiS,  103  .Mo.  451,  i;.S',  W .  AV/.  437. 
•-.AiM'i.ii'.i)  IN  St.  Louis,  ().  IL  it  C.  R.  Co. 
V.   I'owler,  1 13  Mo.  45.S. 

Where  commissioners  an-  ap|)ointcd  to 
determine  the  damap;es  for  land  taken  by  a 
r.iilroad  corporation  in  New  Jersey,  an 
aw,ird  by  them  assessinj.;  dainay[es  for  run- 
ning;, m.ikiii};  and  maintainin}r  ft-nces,  with- 
out showin^j  that  llu!  lands  of  the  party 
tiirouj;li  which  the  road  is  iiinare  iin|)rc)veil 
lands,  is  illeij;al  and  void,  tlu;  charter  am  iior- 
i/.inj;  such  dama>i;es  in  case  only  of  improveil 
lands,     .\'i-,ii  Jrisfy  A'.  &^  T.  Co.  v,  Suydam, 

17  .v.y.  A.  .5. 


scribcfl,  to  the  judj^e.  Vail  v.  .Morn's  i!^  A'. 
A'.  Co.,2i  .\'.y.  A.  iSi>  — RlvilWKii  IN  Suite 
(Morris  iV  L.  R.  Cn.,  I'ros.)  7-.  Hudson 
Tunnel  R.  Co.,  38  N.  J.  L.  54S. 

Where  a  coiniemnation  proceedinj;  is  to 
operate  as  a  deed,  the  description  of  the 
land  in  the  commissioners'  report  should  be 
e(|ually  spctcilic  as  in  a  deed  ;  i.e.,  the  ineciM- 
liiniis  (jf  the  company's  land  should  be 
shown.  I'll// v.  Morn's  e^  A'.  A'.  Co.,  i\  .\. 
J.  A.  i.Sc,. 

Where  land  is  condcmne<l  for  a  ri.tjht  <>( 
way  after  the  road  is  built  and  in  opei.ilii  a, 
a  ri'porl  of  the  conimis>ioiiers  which  con- 
tains a  di  i^ram  showing;  the  hhape  of  the 
l.iiid  and  the  <ouise  of  \\w.  road  across  it, 
and  upon  wh.it  subdivision  of  a  section  the 
road  is  located,  is  siiHuieiit  as  to  the  de- 
scription of  the  land,  tlioU}{h  no  siiiAcy  by 
courses  and  distances  be  made.  Strani;  v. 
/!,/o/t  &-^  ,IA  A".  Co.  16   ;;VV.  ^135. 

A  petition  (or  the  condemnation  of  lands 
for  a  railroad  (Wa^n.  Mo.  St,  ^lU.  ^27,  ^  i) 
stated  that  ihi;  railroad  had  been  finally 
locatc-d  throiij^h  the  l.uid  of  tlu;  defendaid 
and  that  stakes  had  been  driven  alun>;  the 
centre  i>f  the  tra(  k  where  it  p.iSNcd  over  his 
land  ;  th.it  the  strip  intended  to  be  occii|)ied 
was  one  liumlreel  feet  wide,  runnini;  in  a 
northwest  dire<'lion  across  his  laud  ((.jiviiij^ 
the  niiinbers  of  the  land  according;  to  the 
jfovernmtMit  surveys),  and  that  a  profile  imd 
plat  of  tlu;  ro.id  as  locateil  hail  been  made 
and  filed  in  the  ollice  of  the  <  lerk  of  the 
county.  The  report  of  the  cmnmissionors 
followed  the  description  in  the  petition,  .md 
referred  to  the  profile  and  plat  liled  as  fiir- 
nishiii};  a  more  specific  desciipiion.  /A/,/, 
that  the  description  was  siiiricient.  (Jit/niy, 
.lA  vS^  /'.A'.  Co.  V.  AV//r|ej^',  54  .!/(/.  334,  12 
.Id/.  A'i'.  A'i'/>.  3cSj.-  .Ai'I'I.ii  n  in  St.  Louis, 
*').  IL  \-  C.  R.  Co,  7:  Fowler.  113  Mo.  45H. 

Tito.  Si'tliiir;  t'oi'tli  IIh>  «|iiaiiti(.v  4>l 
lailti  l)lli«'ll. — Where    commissioner--    ap- 
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(■; -titly  scis  f<»rlli  llic  ([iianiity  of  land  laktii. 
r,  nii.sylviiitui   A'.    Lo.   v.  th  iiiui ,  55  l\i.  SI. 

7!M.  Siilllfiriiry  orn-porl  oiiqiit-H- 
( ion  oriir<-r.s.si(,\  lur  I  li«*  liiUiii*;.      Tiic 

ir]Hiit  III  till-  (:(iiiiiiiis>iuini  s  inii^i  disliiicily 
liiiil  lli.il  llu-'  l.ikiiiL;  IS  in(  is-.ary  |i>r  the 
pnlilii'  list:  and  bciiilil  ;  and  t<i  iiiakt^  siu  li  a 
r;iMirt  ilicy  iniisi  In- s,.ii>li(d  imi  oiilx  lliat 
lie  |Mrli(iil.ir  land  i-.  ih-ciIimI  Inr  llu'  <i>ii- 
^Miirliiiii  (if  the  wiiik,  hut  ai^M  llial  lliu 
Udll;     ilsrlf    is    tilli-    nf    |illlili('     llll|i<ii  talicc. 

.M  nnjiilii,  L.  &^  I..  .1/.  A'.  C'.'.  V.  t/.»;/,  Jj 
.1/.',  //.  5i'>.  2  Mull.  .\.  1:  \.'<n/>/<.\  iiy. 

Il  Im  mil  lUM  r>s.iiy,  wliiic  niiU  a --trip  <if 
I. Hid  iiiii:  limidri'd  Ici-t  vvi<lc  is  t.ikrii,  liial 
llir  irjion  sliDiild  slinw  ix|ir»  ssly  thai  tlu; 
1  iiiiimissioneis  dccincd  sinli  sti  i|)  iH:iis>ary. 
li.in/  V.  .^/i////i,  <)  A'.iii.  I  ^7. 

I'.VJ.  SiillK-ifiK  >  <>l°  liiMliii;;  <Mi 
«|Mc>l  ion  or(l:iliiii;.;4's.  An  au.irn  ^liuiild 
111  lii.icc.  lust,  wli.ii  till-  (I  III!  I  111 -isj  iit'rs  (1 111- 
sidrr  is  a  jiisl  cuii  |iciis,il  imi  in  the  l.iiid- 
numr  as  the  f,iir  valiic  nf  the  l.tmi  t,ikt-n  ; 
;iii'i  second,  a  just  c(iin|H'nsatinn  for  tlit; 
I  111  1  t  whii  11  the  takiii}.,'  wntild  liav(;  in  i\r^ 
|iic  lialiii^;  the  niarkci  value  of  the  rcmaiii- 
dir;  and  win  re  it  seems  Imtli  ol  these 
tiini;''  were  considered,  as  wheie  the  ai  tnal 
v.iliie  of  the  land  t,iken  was  not  nii  nf  than 
^(  o,  and  the  coinini^^iniiei  s  allowed  ^;uo, 
till'  re|inrt  will  imt  he  set  a--ide  on  i,;>.  )1  jeo 
timi  that  the  coniir.i--siiiiiers  did  n  -on- 
siilerand  allow  for  "  iiK  onveiiienees  'in  the 
|ii()liertv.  .-IZ/'ii/iy  i.'^  .s".  A'.  (  <'.  V.  />.n/,'n, 
iif  .1/1/1.  /v.  A'.  .'^'.  (.\'.  1  .1  i.S:.  .\i'i'K<i\  i\i, 
(',iiiaiidaii;ua  \'  N.  I'.  U.  Co.  v.  l',iyne,  16 
ll.iili.  (\.  V.)  27]. 

The  rc|iorl  is  not  \oid  lieciiise  il  siin|ily 
shows  that  the  (  nnimissioiiers  valued  ilie 
l,iiil  taken  and  a'^sessed  the  <laiiiai;es  to 
thai  not  taken  and  dors  not  show  allirina- 
li\elv  that  they  did  not  deduct  frniu  ihe 
said  value  or  dam;iyes  anylliiiie;  for  lienelils 
In  ihe  land  not  lal;eii.  lliiiU  \.  Sniitli,  ^) 
/s.iii.  I  ^7. 

("nimnissioiieis.  afterassessiiiL;  the  v,iliie  of 
ihe  ri-al  Cytale  .•md  if  the  im|iinviim'nts 
thereon,  furl  her  aw. II  (lei  I  ih.it  if  the  ini|iin\e- 
.'iieills  should  lie  ret.iim  <1  l)\  llie  owners 
for  three  mnnihs,  t  hen  im  d, 1111. ii;e  will  have 
ai'(  I  lied  10  them   li\'  reason  ■  -1  the   iiileii  up- 


I  inn 
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i\-  re; 
leii    hiisiness; 


jijjnn.  //<■/./,  thai  ii  rested  with  the  r.:il- 
ro.id  when  lo  take  |inssessinii,  .iiid  that  il  it 
took  possession  iiiMde  of  lliree  iiioiilh>,  it 
Would  have  in  pay  the  damages  named,  hut 
that  the  owners  could  iioi  lorce  il  to  take 
lio.isessiou  at  any  time  they  inij;lit  seli(t, 
am'  then  re( dVi  r  tin  (l.im  i^;es  iniAidid  liy 
the  awaid  In  lie  paid  upon  their  li.iviii!.;  in 
^ive  up  pnssession  at  thai  time;  and  if  11  e 
r.illio.id  ilid  not  take  possession  iiiside  ol 
the  tliiee  illnntlis.  they  v.cie  iinl  li,il,le  for 
d.inianes.  (;'/(7///.v/  V.  C/ui,i^ii,  M.  &-'  .s/.  /'. 
A'.  (  1'..  7')  I /I.  5111. 

liy  ilie  .\I.i-s.  All  of  i.'V;,(li.  I  :j,  plainlilf 
cninpaiiy  w.is  auilMii/id  in  diive  Us  c.iis 
(iV(.'r  the  I",>se.\  l)ri(lj;e,  l)eloiii;iiij;  to  the 
coiiimoiiweallh,  at  a  lixed  sum  fnrtach  trip, 
r.v  an  act  of  l<S63,  cli.  (j7,  the  company  was 
aiiihnii/.id  to  e.xleiid  its  road  over  the 
l)iiils;i',  .111(1  ihe  (niilily  cnmmissinin  is  'Acre 
aulhni  i/.i'd  In  d(  terinine  ihe  iiianiK  i  nf  ihe 
<  niisli  u<  timi,  and  ll.x  tlu'  (  ninpeiisatinll  to 
he  p.iiil.  //i/ii,  that  the  (  oinmis--inneis  weie 
not  resliicted  in  I'l.xini;  the  CMmpen-ai  ion  In 
the  amount  t'stalili>lied  liy  the  ail  of  iSji;, 
which  was  the  same  as  tolls  fnr  roadies; 
,'iud  the  ( ommissiniiers  mi^lit  im  huh  a  sum 
to  lie  jiaid  to  ihe  a,i.;enl  of  the  (nnimnii- 
we.ilih  fnr  servici  s  in  siipei  iiiii  iidiiii;  the 
liridL;e,  reililered  iiei cssary  by  the  ((iiisliiie- 
linll  nf    the  ro.ld.       .V.jA'W  i"-'  .v.    /).    I\.    i  •'.  V. 

/■.'\>.-i   (''.'////r  (  <'w';v,  i)  . !//,/!  i.\/ii.\.<i.)  s'^^ 

TiKt.  Kciiii/.iiiu  «liiniii;;<'M  ami  hrii- 
«'li(s.*  -  Il  is  not  iiK  iiinheiil  epnii  the  cniii- 
mi-'sinners  In  separately  state  the  various 
iiems  tli.it  111. ike  up  the  an^rcf^'ate  of  tlieir 
award,  imr  to  specify  the  i;roiiiids  of  their 
(lecisinil.       ///    /(•    C '<»/////'(//,     I     A'.     1'.    .v.    A'. 


7r,.S.     /■/////  ili-  /'.  .1/.  A',  (.' 


/>,■/>,'//  >L^  li. 


C.  A'.  Co..  (<\  Mull.   ;,5o.  ;,i  A',   \\\  l\/>.  jSi. 
nr.iiiNd    I'oii    Huron  iSi  S.  \V.  U,  Co. 7'. 
\''  101  heis,  50  Mi(  h.  ;i  I. 

It  is  not  ne( cssary  tliat  the  commission- 
ers appniiileil  In  assess  heiielits  and  dani- 
aui  s  slinidd  set  fmili  in  tlieir  award  the 
li.iiliiiil.iis  in  wliiili  tiny  cnii>iisled ;  and, 
nii'liiiiL;  In  the  cniiir.iry  ap|ieaiiiin,  it  will 
lie  presumed  that  they  acied  u|inn  the 
pinpei  rules  in  esl  iiiMtiil'.;  the  assessments. 
\\i/ mi  Hilton  <-■'  11 '.  A'.  ( '('.  v.  ,'</////l/,  ij'j  A'. 
t,i>.  I  ii,  5  ,s'.  /'.  A'./.  .!;,7, 

le  iniMiisil ion  taken  under 
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ri  l,iiii  the  pnssessii  ui  two  ill' in  ills,  then   t  he       ajie.ike  and  ( )|iin  ran;n  i  iiiiip,iiiy  should  stale 
d.iiiia'.;e  fnr  itili  i  riipl  imi  was  li\ed  at  flidon;       specilicaliy  and   sepai.ltiU   the  \'.ilu(    n(   the 
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lan'l  rondemnefl  in  pcrpetuiiy,  and  ilic 
<lii;mtity  and  (|iiality  of  the  csuiic  in  the 
hi  d  Londenuicd  for  temporary  purposes; 
and  shotdd  also  state  separately  llie  fiani- 
a^es  fslimaied  on  cacli  separate  source  of 
d.iiiiii;r  •  so  ih<it  I  he  iii(|iiisaion  will  ascer- 
tain the  dama;jc-;  which  have  been  csti- 
ni.ited,  and  wili  protect  the  company  fiom 
any  future  fleniand  for  tiiese  d.mia},'es. 
L//t'Sit/ir;i/,Y  il'-»  (>.  Ciiihil  Co.  V.  Uoyt',  2  Ui iitt. 
(I.i.)  514 

71»-i.  l{«'|>ort  iimst  not  n*s»'rvc 
4'!ist>iii«*iil.s  or  r«>«|iiii-«>  tliiii^fs  (o  Im; 
«(oii4>  ill  Ii4>ii  ol'  moiM'.v.*— An  assess- 
ment of  dainaf^es  in  the  "sum  of  S'So.  with 
a  wa!;on-way  anrj  stop  for  cattle,"  as  the 
dama,!;es  sustained  l)\  the  owner  of  the  land 
taken,  is  not  in  conformity  with  tiie  ])iovi- 
sions  of  the  statute,  nor  with  the  provisions 
of  the  constitution  reqnirini;  compensation 
to  he  made  to  the  owner  for  the  property 
so  appropriateil  to  public  use.  Criitriii  O/iio 
K.  Co.  V.  /lolhr,  7  (.)/iio  .St.  220. 

A  report  of  commissioueis,  made  under 
section  14  of  I  hapter  4;  of  the  Code  of  W. 
Va.,  providiiijj  that  the  party  defendant 
shall  liave  the  liberty  of  i-oustriiclinj^  cer- 
tain easements  over  the  land  taken  by  the 
railioad  company,  is  erroneous  upnii  its 
face,  altlioiij{h  otherwise  iti  conformity  with 
the  statute,  and  may  l)c  set  aside  upon  mo- 
tion of  the  defendant.  C//<:<:ii/>r<i/,Y  i?-«  (I  A'. 
Co.  V. //ii/s/i'i'ii/,  7  W.  r,i.  301.  (Ji'otiNC, 
Hill  V.  Mohawk  .V  II.  K.  K.  01.77  N.  V. 
152.  Kkviiavi.nm;  Chesapeake  it  ().  K.  Co. 
7>.  I'atton,  6W.  V'a.  147. 

A  company  soii^'ht  to  condemn  lands  us<'d 
by  :i  coal  de.der,  on  whii  h  was  a  ticstle  used 
in  connection  with  the  business.  The  re- 
poil  of  iiupMsitioii  required  the  comp.inv 
to  |)ay  a  certain  sum  of  money,  and  to  budd 
another  trestle  and  connect  it  with  its  own 
road  and  anoiiirr  toad;  and  upon  a  non- 
compliance with  this  condition,  to  pay  an 
additional  sum  in  monev.  The  trestle  was 
not  l)ui't,  and  the  landowner  hrouj;ht  suit. 
//<•/(/,  th.it  the  jury  could  only  award  .1 
riioney  c(jmpensation,  unless  consented  to 
by  the  parties;  but  such  coiisimU  beinj,' 
fjiven,  antl  the  award  as  to  the  bisiidin^'  of 
the  trestle  being  ratilierl  by  the  ;Mrties,  it  was 
binding,  and  tiie  company  coulil  not  defend 
on  the  ground  that  [)art  of  tlie  trc-stle  to  be 
erected  was  not  on  the  hinds  condemned. 

•  See  also  ant<;  48;j. 


/\iiiisyh'am'a  A'.  Co.  v.  Iltichctt,  10  Am.  &* 
l-'-it,^.  R.  Ciis.  429,  58  .]/<f.  261. 

Neither  could  the  company  defend,  after 
agreeing  to  the  terms  of  the  iiupiisition,  on 
the  ground  that  tlie  othfr  company  woidd 
not  permit  it  to  coiuiect  the  trestle  with  its 
road.  I'litiisyhuiuin  K.  Co.  y.  Ri-icheit,  10 
Am.  Sr-  J-^i:^.  A'.  Ciis.  429.  58  MiL  2O1. 

In  such  case  the  landowner  h,idaii.;l,t 
to  insist  on  the  kind  of  a  trestU  ov.uded, 
or  damages  ;  and  was  not  required  to  accc|)t 
another  trestle  in  the  place  of  the  one  dc- 
scril)ed  in  the  iiKpiisition.  /\>iiisyh>(iiiiii  A'. 
Co.  V.  A'c/i //<■;/,  I'j  y////.  ili-«  A//;,'.  J\'.  Cin.  429, 
58.1/,/.  261. 

705.  Niiiiiliiu:  (ho  ou'iicrs  of  proii- 
orl.v  «laiiiaff«Ml.-  Where  two  lots  contigu- 
ous to  each  other  are  improved  to'^ether  as 
one  property,  and  it  is  sought  to  apjiropi'iic 
one  of  them  for  a  right  of  way,  the  ou  ;<r 
of  the  lo!s  is  eiiliiled  to  compmsation  for 
the  injury  to  the  property  as  a  whole,  and 
not  only  for  the  lot  actually  appropriated  ; 
and  in  siicii  case,  although  the  notice  of 
condemnation  named  the  one  lot  onl\,  il 
was  competent  for  the  commissioners,  under 
Iowa  Code,  ?■  1249,  to  find  that  the  two  lots 
constituted  but  one  proi)erty.  and  to  assess 
the  damages  accordingly.  Ciiiiiiiiiiis  v.  /'<•>' 
.IA'///<v  il~  .V/.  /..  A'.  Co.,  17  ,/w.  ij''  /-^/{if.  A'. 
C.f.v,  l'^^l.  63  A^rfrj  397,  19  ,\'.  //'.  A\/l.  2^)8. 
Ri.vii;wi;i)  in  .\tchison  iV  N.  U.  Co.  7-. 
Mocriier.  54  Xeb.  240. 

Where  two  cont  igiK  ms  lots  constituted  but 
one  property,  and  it  was  sought  to  appro- 
priate one  <){  them  oidy  for  right  of  w.iv 
|)urposes,  but  the  couimissioncrs  assess(  rl 
the  damages  to  the  whole  piopertv,  and  the 
person  to  whom  the  notice  of  cotuh-mnation 
was  given  as  the  owner  therei.l  appcalivl, 
but  the  railway  company  difl  not  ..ppeal, 
nor  in  any  other  way  raise  an  issue  as  to 
tlie  ownership  of  the  other  lot— //c/</,  that 
the  legal  |)resumption  arises  that  the  appel- 
lant is  the  owner  of  both  lots,  ;ind  it  is  not 
necessary  for  him  ts)  prove  his  title  upon 
the  trial  of  his  appoai,  i'unimiiis  v.  /'<v 
.'i/onirs  &^  .'^V.  A.  A'.  Co.,  17  Am.  JV-  A";/v.  A'. 
C,r>,  Sr),  (^1,  /orci  397,  19  .V.   11'.  AV/>.  2^8 

71M(.  ]>Iolloii  to  coiiliriii,  who  iiiiiy 
limkc,  llotit'O,  «'t<'.— Where,  in  proceed- 
ings iiiuler  the  N.  Y.  general  railroad  act, 
the  commissioners  Ii.ive  made  their  report 
«»f  the  compensation  to  which,  the'  owner  is 
entitled,  such  owner  may  apply  to  the  court 
for  a  conlirniation  of  the  report,     lUooni- 
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Jul,i  &^  I\.  Xat.  Gas-li^lit  Co.  v.  C<i//://is,  62 
.\'.   ] '.  3S6 ;  allinnin^  i   T.  &~'  C.  54^. 

Tlic  CDiirt  may  ciiieriaiii  a  iiKHioii  made 
|jy  cilluT  |)arly  to  c<jiili;in  the  rcpoii  of  llio 
coiiimissiuncrs  of  appraisal.  Tin;  provision 
of  the  i;cii(Mal  railroad  act,  sf  17,  as  to  the 
company  j^iviiii;  iiotict-  of  coiitirmaiion,  was 
iiitL'iided  only  to  enforce  (liliy;i'nce  011  tlie 
part  of  the  company  in  Ijrinjrinj.;  the  i)ro- 
ceedinj;s  to  a  conclusion  ami  insure  to  the 
propel Iv  owners  notice  of  tlic  ap|)lic.ition 
(or  coiilirmation.  ///  >;■  Mitriif)i>litan  l-ll.  A'. 
(Jo.,  51  .\'.  J'.  .V.  K.  460,  ()7  //////  652,  22  A'. 
) '.  Siif>f>.  1 28. 

A  probate  order  conHrmin;;  the  report  of 
coiiimis>ii>iiers  ujjon  the  condiinnaiion  of 
land  lor  a  I  rossiii|;()f  railw.iys  is  invalid  if 
m.idc  out  ol  term  without  notice  to  the  re- 
spondent. A/h/i/t(aii  C.  A'.  Co.  V.  rtohati- 
J'i'U':  14  .li'i.  •^  ^-"j,^-  ^»'-  <-'</.».  351,  4S  Miili. 
(,3s. 

Tne  conlirination  of  the  commissioners' 
report  is  not  a  matter  of  strict  ri(.;iit  upon  a 
ri;.^ular  record,  hut  the  jirohate  court  for 
substantial  reasons  aliiimir  has  power  to  re- 
fuse conlirmalii  in  ;  and  tlu'same  power  e.\- 
i--ts  on  a|)pi'al.  /'c;/  Huron  iL^  W  W.  A'. 
Co.  V.  Callaiuiit.  61  ,l//<//.  i  ;,  27  A'.  //'.  AV/. 
717.— yi'on.M  IN  Kort  St.  Union  Depot  Co. 
V.  liai  kus,  92  Mi(  h.  33. 

Where  it  ajjpcais  ill  it  tlic  commissioners 
h.ive  heeii  rej^iilar  in  llieir  pr)ceeilin;,'s,  and 
due  notice  of  tlu^  motion  foi  conl'irmalion 
h.is  been  i^iveii,  it  is  a  matte  •  of  coiiise  to 
con  linn  the  rcpoi  t ;  am!  the  s.ime  is  required 
by  the  N.  \ .  (icmral  Kaiiroad  ,\ct  of  1.S50, 
^^  17.  AVri'  York  &^  I'..  A'.  (.'(».  v.  Cot,y,  5 
Ho:.'.  Pi.  iA'.    )'.l  177. 

No  alFidavits  or  other  proof  should  be 
III  aid  on  such  ajiplication,  to  coiur.idict  or 
impeach  the  truth  of  the  mailers  contained 
III  the  report.  Juu/iisfi-f  &^  (/.  / ',  A'.  C<».  v. 
/urka'il/i,  10  /fo:o.  I't.  {.\.  V.)  16.S.  Kk- 
Mi  \vi:ii  IN  kondoiit  .V  C).  \\.  Co.  v.  Field, 
jS  1I..W.  Pr.  1.S7. 

ICNCfjit  iiiKlcr  special  circiimstanrps,  wlicn 
the  report  has  been  reiurned,  if  no  jrood 
cause  relative  to  the  action  of  the  commis- 
sioners be  shown  aj:aiiist  it.  and  it  be  not 
<"rroneous  or  defective  on  its  f.ice.  the  court 
sh'iuld  eonrirm  it,  Clifsapcikf  ^'^  (>.  A'.  C'o, 
V.  /'./,/{•,  r.  If.  r,i.  V)7. 

71>7.  IJoiifiniiiiiK  ill  part. — The  re- 
port of  the  commissioners  iippointed  in 
liursiiiiiice  ol  the  N.  C.  .Act  of  1.S79,  ch.  149, 
assessing;  peisons  for  benefits  accrtiini;  to 
their  lands  from  the  o|)eralion  of  the  plain- 


tl(T  canal  company,  should  have  been  con- 
lirmed  by  the  court,  as  to  those  defeiidaiils 
wiio  did  not  (jlijeci ;  but  as  to  th  )Se  who 
did,  the  ( ciurt  siioiild  have  proceefied  to  try 
the  issues  involved  in  the  controversy. 
/.Oik's  ( 'r,rk  Ctiiial  Co.  v.  Mi  Ktitltoii,  09  .V. 
Cor.  52. 

7t»S.  <)n!«>r  oi  «-.»iilii-iiiatioii  ~\W- 
«"onliiiy.— The  order  coiitirmim;  the  report 
of  1.  Miimissioners  of  appniisal  ci'erl  not  be 
recorded  in  thi-  b  >ok  of  convex. uices.  Ke- 
cordinij;  in  ihe  oliice  of  the  clerk  of  the 
county  where  the  laiul  is  situated  is  a  com- 
l)Iiance  with  the  statute.  Mori^aii  v.  A'('.v 
York  &^  .!/.  A".  Co..  28  .\'.  )'.  .V.  A'.  86,  7  A\ 
Y.  .Siifif),  731,  55  //////  fi.  i(),  ///,///. 

7tM».  S«'l(iii»:aMid«>  onloi-  or<-oii(ir- 
Illation.  The  laiiuie  of  the  clerk  to  ixjtifv 
a  landowner  of  the  I'llintfof  a  re|)orl  of  com- 
missioners is  such  an  irie),'ularity  that  the 
landowner  may  subsequently  ajipear  and 
tile  liis  e.\(e|)tions  to  the  report,  iiotwiih 
standing;  the  entry  of  a  jiifl^inent  conlirm- 
injj  ihe  re|)nrt,  which  should  be  first  set 
aside.  .S';.',///  v.  C/iiiiit;o,  S.  /•'.  Cr*  C.  A'.  Co., 
38  Afo.  .///.  588. 

The  siipieme  court  at  special  term  has 
jjower  to  v.ic.ite  an  order  cMinlirmiiij^  the  re- 
port of  commissioners  a|)pointed  to  ap- 
praise the  (  ompi-n^atji  in  for  l.inds  soui^lu  to 
be  taken  for  railroad  |)iirposes.  and  tiure- 
upon  to  set  aside  the  report  and  to  appoint 
new  Commissioners  ;  the  owner  is  not  coii- 
finefl  to  the  remedy  by  appeal  to  the  f.;cii- 
eral  term  ^jiven  by  the  );iMiei.d  railroad  act 
(N.  Y.  T.aws  of  1850,(11.  140,  ;';■  17,  18).  /// 
;v  .\V  ■.'  1  'ork  C '.  c  -  //.  A'.  A'.  (  o..  64  .\'.  ) '.  6u  . 
liisDit'is/iii^'  ofifiitil  jroiii  5  1 1  lilt  105.  -  l'"ni.. 
luwin  IN  Ke  New  York,  I..  iS;  \Y.  K.  Co.,  14 
Am.  iS:  I'ji};.  K.  Cas.  402,  93  N."  Y.  3S5. 

Where  cause  is  shown  for  thus  settint; 
asi<le  the  iiroceedinjjs  the  court  is  the  jiidije 
of  the  suiriciency  thereof,  and  the  );r.mtinf,; 
such  relief  is  within  its  jurisdiction,  'he  ex- 
ercise whereof  may  be  reviewed  by  the 
j,'enera!  te,-m,  hut  not  in  the  court  of  ap- 
pi'aN.  Ill  re  Xi-^r  )'ork  C.  t^  //.  A'.  A'.  Co., 
64  A'.  )'.  f)0  ;  iffxniiss/'n^ii  appro  I  from  5  Hun 
105.— ni.siiNdUisiJiNM;  Kens.selaer  A  S.  K, 
Co.  V.  Davis,  43  N.  Y.  137.  -  Ari'iiKu  in 
He  Kin!.;s  Cjiinty  Kl.  R.  Co.,  2  .\m.  iS;  I'^n^. 
K.  C.ts.  431   82  N.  Y.  95. 

The  confirmation  of  a  rrport  authorizintj 
Ji  railroad  comp.uiv  to  enter  upon  the  real 
estate  of  another  party  .i^ainst  Ins  consent, 
,iiid  buil<l  a  fence  for  its  own  purposes,  is 
erroneous,  as  beiof;  without   aiithoiitv   of 
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law.  LVu-Sii/>t\>/.Y<S-^  O.  P.  Co.  V.  Vatl.'n.  f>  Jr. 
I'll.  147.  —  l\i;vii;\\i.i>  IN  ClicsiipfakL-  »S;  (). 
K.  C(..  7/.  Ihilsi.M.l.  7  \V.  Va.  301. 

800.  .\iiH-ii<liii«>ii(  of  r<-|H»rt. — The 

coiirl  has  I  lie  |i()\vti"  lucaiisc  all  |)lf;i.(l  nj^s  and 
proci'ciiiiiijs  fur  allien  tlio  staliilc  provides 
t(i  he  aiiUMuiod  ;  anil  if  ilu;  cominissiDiicrs 
(l(i  not  make  siicli  a  ri|i()rt  as  hotli  ihe 
statiitp  and  tiic  natarc  of  ihcir  |)o\VL'r  de- 
mand, it  is  tile  duty  of  tlie  coint  to  coni])el 
liicm  to  do  so.  Ciiitral  l\xt\  I\.  Co.  v.  /'i\ir- 
son.  35  L\i/.  247. 

If  I  111'  ropoit  does  not  sliow  fully  wliat  ihe 
procc(  dini.;s  hcfoic  tlie  coniiiiissioiieis  were, 
ii  should  lie  si't  asiiie  or  sent  hack  to  tliem 
for  amendmetit.  (Jiiitiwl  Pac.  R.  Co.  v. 
J't'itr.u'ii,  3;  Cii/.  247. 

I'pon  e.xc'ptioiis  lllefi  *o  the  rej^ort  of 
rommissioiiei  i  appointed  to  eondenii.  land 
ff);  railroail  pui  i)oses,  the  court  should  re- 
view i)y  evidence  the  aciioii  of  the  coinims- 
sioners.  and  supervise  their  findin;4  so  as  to 
do  substantial  justice.  The  cfiurt  may  aj)- 
prove  or  reject  the  report,  hut  cannot  alter 
it.  Mtss/s.u'fif'i  h'i:;-!  Piiifi^i'  Co.  v.  Piiij^,  58 
Mo.  491.  — Ri'viKWiNi;  St.  Louis  &  St.  J.  K. 
Co.  T'.  Kich.irdson.  45  Mo.  466.  — .\i'i'!;i  n  1  n 
IN  Missouri  I'ac.  R.  Co.  ?'.  Weriiwa^,  35  Mo. 
A  pp.  449. 

After  an  appeal  taken  from  the  awartl  of 
<laina!.;es,  the  repoit  of  tlie  conimissioneis 
in  laviiiij  out  a  r.iilroad  cannot  lu;  ainendi'd 
so  as  to  relate  ba<:k  to  the  time  of  liliny  the 
report.  Wntlhrn  R.  Co.  v.  Concord  i!V»  C. 
R.  Co.,  27  X.  II.  183. 

Tin;  charter  of  a  railroad  company  r^v 
quired  the  commissioners,  in  ap|)raisinij; 
damages,  to  take  into  consideration  "the 
li.)ss  or  daina,t;e,"  and  also  "  tlie  heiielit  or 
adyantaj^e."  etc.,  and  "  to  state  jiarticularly 
the  nature  and  amount  of  each."  /A/,/, 
that  if  the  commissioners  proceerl  re^iil.irly 
and  conformably  to  the  directions  of  the 
charter,  but  omit  in  ihcii'  return  to  state  the 
liarticulars  of  damai;e,  the  i'lfurinality  n';iy 
!)<•  cured  by  amendment,  and  is  lot  a  j^round 
for  sett  iiitj  aside  the  return,  (//wv/-'///,- 1'.^ 
C".  A'.  Co.  v.  XiDiiiiiiiiiiktr,  4  Ri'i/i.  (So.  Cor.) 
\o~. 

801.  l{(>(>oiiiiiiif(:il  nV  rcporl  — lt«>- 
liniriii;;  lu'loiv  cniiiiiiissioiM'i's. — 
Where, 11  poll  a  hcai  int;  before  1  oinmissioners 
ajipoiuted  to  appraise  dama'^es,  the  owner 
makes  def.inlt,  the  supreme  court,  on  r.o- 
lion  to  conlirm  the  report  of  the  conmiis- 
sioiiers,  has  power,  the  flefaiili  beiiiy  e.(- 
cused,  to  open  it,  set  aside  the  re|)ort,  and 


order  a  n(;w  hearinp.  In  rr  Xfu<  York,  L. 
ij^  //'.  R.  Co.,  14  y/w.  (S^ /•-■//i,'-.  A".  Cos.  402, 
93  .\'.  1.385;  (ijjirnu'nj;;  2<)  Hun  (102.. —  Fot.- 
LowiNd  In  re  New  York  C.  &  \\.  R.  R. 
Co.,  64  \.  V.  60. 

While  a  jiidj^e  cannot,  upon  cxcejitions 
(lied  to  the  report  of  commissioncrsappoint- 
ed  to  assess  damai^es,  alter  the  report  bv  in- 
siTtin^  a  flilTerent  amount  as  damas^es,  or 
anuid  the  order  appointiiiL;  the  commis- 
sioners and  submit  the  m.ittcr  to  a  jury, 
yet  he  has  the  discrctioiiarv  p(jwi  to  con- 
lirm or  set  aside  siK  h  rcjiort,  and  mav  re- 
commit the  ([uesiioii  to  tlu'  s.iine  or  other 
commissioners,  and  in  aid  of  this  |iowi-r  he 
may  hear  atildavits.  IIoiu-s  v.  Xortli  Coi  0- 
lino  R.  Co.,  109  X.  Car.  490,  13  S.  I'..  J<,p. 
81/1. 

Commissioners  were  a|ipi>iuted  to  assess 
th(.'  (!amaL;es  of  an  abultinn  oivner  for  build- 
in!^  a  railroad  in  the  street.  Thereixirl  w;is 
in  very  (.{ciieral  terms,  and  was  referred  b.uk 
to  them  to  tnake  a  further  re|)ort,  settiiii,' 
forth  the  easements  for  which  they  h.id 
allowed  dauiaijes,  and  what  d.miaf^es  tluy 
had  all<  wed  for  the  easements  respeclivelv. 
In  compliance  with  this  order  they  n':,d<'  a 
further  report  statinjj;,  as  far  as  tlies  ap- 
peared to  have  regarded  jiracticable,  the 
subjects  for  which  the  owner  was  entitled 
to  be  comiiensatefl,  but  that  they  rei^ardrd 
these  subjects  ;is  inc;ipable  of  any  nion' 
definite  or  accurate  dv  scription.  /A/,/,  that 
under  such  circumstances  the  report  would 
not  be  recommitted  to  them  ajjain  for  anv 
more  detailed  description  of  the  items  in- 
tended to  lie  included  in  their  aw.-ud,  nor 
■vould  new  commissioners  be  ap|iointe(l. 
///  ;•(•  Xl-j  York  El.  R.  Co.,  35  I  Inn  yX.  Y.) 
414. 

802.  Ciroiiiid.s  (or  ,s4>(tiii^  aside 
report— *'(i«hm1  <'aiis««/'* — Under  tlie 
Mo.  act  for  the  appro])riation  and  valu.ition 
of  land  taken  for  telet;raph  and  other  jmr- 
poses  (Wai^ii.  St.  327,  32S,  ;!,^  3,  4),  unlrss 
the  coutt  is  clearly  s.-itislieil  that  the  commis- 
sioners appointed  to  assess  daina'.^es  Ikivc 
erred  in  the  i)rin<-iples  ii])on  which  tlnv 
have  m;ide  their  appraisals,  their  npurt 
should  not  be  disturlxnl  by  review  or  a  new 
.appraisement.  St.  Louis  &^  S/.  /.  A".  Co.  v. 
R /',//. rrif son.  45  J/o.  46^  -  DisriNCf  1 -III n 
IN  Kiuis.is  Ciiv,  St.  J.  .S:  C.  H.  R.  Co.  t. 
Campl)ell,  62  Mo.  5S5.     Foi.l.owi  i>  in  St. 


*\Vliat   is   sufficient   to  set   asiilc  awani,  sec 
nolo,  14  .\m.  it  K.so.  R.  Cas.  233,338. 
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Louis  i^'  St.  J.  R.  Co.  7'.  Robinson,  45  Mo. 
4,Sj.  Ki;vii  wi.i)  IN  Nlississippi  River  Bridge 
Co   T.  Ring.  5S  Mo.  491. 

'I'lie  Nev.  lailioad  act  (St.  1X64-65,^  31) 
provid'S  that  when  land  is  taken  aiul  the 
commi>sioiiers  make  their  report,  if  any 
parly  be  dissatisfied  he  may  "  move  to  set 
asiile  the  report,  and  to  h;ivc  a  new  trial  as 
to  any  tract  of  land,  upon  goof!  cause  shown 
lluiclor,  and  the  said  court  or  judge  shall 
!Mi  aside  the  rejjort  as  to  such  tract  of  land." 
//,/(/,  tliat  the  meaning  was,  not  tliat  the 
report  should  be  set  aside  as  ,'i  matter  of 
(  v.-v.,  because  of  dissatisfaction,  but  only 
on  g<iod  cause  shown.  I'/ri^/niii  d^  /'.A'. 
ti'.  V.  Ellit<tt,  5  .\i~i'.  35.S.— Ful.l.oWKD  IN' 
Virginia  &  T.  R.  Co.  v.  Henry,  S  Nev.  il'i;. 

The  "good  cause  "  for  which  the  statute 
provides  a  rejiort  of  idinmissioners  may  be 
set  aside,  means  something  clear  and  iiidu- 
iniai)le,  pointing  error  in  law  or  fa<t,  inten- 
tional or  imintenlioiial  on  the  part  of  the 
commissioners.  I'in^inia  &-•  T.  R.  Co.  v. 
//lyny.  8  .\'(-7'.  \Cty. 

A  |)arty  dissatisfic  d  witii  the  conduct  of 
tile  commissioi'  appointed  under  the  act 
iiicorpoialing  th  Camden  &  Amboy  R. 
iS:  T.  Co.,  or  with  their  report,  may  have 
either  .1  icrlioriiri,  or  may  proceed  under 
tiie  act  l)y  application  to  the  supreme  court 
to  set  aside  the  report.  The  remedies  are 
cumulative,  not  inconsistent.  The  legis- 
lature contemplatcrl  no  appeal  to  a  jury 
hut  on  the  subject  of  rlamages.  and  that 
not  hi  Hi;  is  "go')d  cause"  for  si'tting  aside 
the  rei)ort,on  inoiion  in  the  suineme  court, 
hut  such  matters  as  lead  to  a  reasonable 
a|)pichension  that  injustice  has  been  clone 
in  setting  the  amount  of  rlamages,  or  some 
improper  conduct  on  the  part  of  the  com- 
mi>sioners,  the  company,  or  their  ag(;nts,  in 
repaid  to  the  assessment.  \'ann'i(  /c/r  v. 
Cam, lilt  Z-r'  A.  l\.  v."-  /■   Co.,  14  .\'.J.  A.  1C.2. 

Mistake,  irregularity,  or  I'Ve'",  fraud  in  the 
procei-dings,  ]irevious  to  f/r  in  the  apjioint- 
ineiit  of  commissioners  for  the  ('(judemiia- 
lion  of  lands,  is  not  good  cause  for  setting 
aside  their  rejiort ;  but  if  tluy  have  not 
lieeii  diilv  sworn,  if  notice  of  tlit;  time  and 
place  of  their  nieetmg  has  not  been  given 
tile  ])arty,  or  if  the  lime  ami  jilacc  of  meet- 
ing liave  been  changed  without  notice  to 
him,  both  of  which  have  hern  to  his  preju- 
dice; if  the  Commissioners  did  not  "view 
and  examine"  the  lanfls,  or  if  any  of  them 
aciefl  Willi  impartiality  or  corruption;  if  a 
nii>take   of   law  or  fad    intervencfl  on  the 


part  of  the  commissioners  as  totlicir  powers 
or  duty,  and  Mieh  m:>lake  i^  made  manifest ; 
or  if  upon  the  whole  matter  there  should  be 
reasonable  grounds  t(j  appreheml  llial  jus- 
tice may  not  lia\e  been  done,  and  the  land- 
owner is  willing  to  take  ilie  lia/ard  of  pay- 
ing the  costs,  as  he  must  do  if  I  he  jur\  do 
not  increase  the  flamages,  the  report  ol  the 


commissioners  should  Le  set  asii 


m  the 


apiilication  of  llie  landowner.  lUitiut  v. 
Coiiidiit  ti-*  A.  I\.  iS^  I  .(.o.,  14  A.  y.  /,.  145. 

The  fact  that  a  parly  has  been  nepnved 
of  evidence  that  he  was  entitied  tc)  have 
considered  l)y  the  comniissioiiers  is  suf- 
ficient to  have  the  appraisal  set  aside;. 
Whether  the  evidence  olfercd  and  rejected 
would  liavc  inlhienced  the  decision  liad  it 
been  reci'ived  and  weighed  will  not  be  con- 
sideri'd,  as  tiie  court  wiii  presume  that  it 
Would  li.ive  received  its  proper  alteniion 
and  its  due  weight  had  it  been  received. 
A'.'(7//'v/i7-  c^  .v.  K.  Co.  v.  IiUi/i'oiii;,  (>  J/i'io. 
J'r.  {.\.  )'.)  467,  10  llo-o.Pr.  28';.--Al'l'l.ll-|) 
IN  Black  River  iV  M.  R.  Co.  7'.  Barnard,  9 
Hun  104;  In  re  New  York,  L.  &  W.  R.Co., 
27  Ihin  116. 

HO.'{.  Irrr^nlai-iUrs  on  part  (il'tlic 
<'oiiiiiiissloin'r.s.— California  statutes  re- 
lating to  eminent  domain  [iroceediiigs  re- 
(juire  the  commissioners  in  assessing  the 
damage  to  land  not  taken  to  include  therein, 
as  p.irt  of  the  damage,  the  cost  of  necessary 
feni  ing,  and  lo  deduct  from  the  aggri'gaie 
aniount  of  damage  the  benefits  of  the  land 
not  taken,  if  the  former  shall  exceed  the 
latter;  l)iit  there  is  no  sul)slanlial  error  in 
slating  the  cost  of  ft'iicing  sepaiatelv  from 
tlie  oilier  damage.  A  substantial  coiii- 
|iliaiice  with  the  statute  is  all  that  is  rc-- 
cpiired.  Califoytiio  l\ic.  A.  Co.  v.  I-Hii<n\ 
41  Ciil.  356,  3  Am.  Rv.  Rip.  62. 

Where  there  is  a  failuie  by  the  commis- 
sioners to  ( Diiiply  with  the  re(piiremeiit>  of 
the  Colorado  statute  providinv;  l"r  the  ex- 
ercise of  the  right  of  eminent  (iom.iiii,  ilie 
Court  or  judge  may  set  aside  the  report, 
or  re-submit  and  (lae;t  a  further  linciing. 
I'lir/'/o  &->  ^l.  /'.  R.  Co.  V.  RuUd,  \o  .Am.  Cr^ 
I'.iii;.  R.  Cos.  404.  5  Co/o.  270. 

An  aw.ird  of  cLiinii^es  in  proceedings  to 
coiulemn  land  is  noi  invalid  lor  li.iving 
been  reached  liv  averaiiiiiL;  the  ;imoinils  as 
market!  liy  each  ccjmiiiis.sionei,  ii  the  coni- 
niissioners  (I'd  not  agree  lieforehand  upon 
this  mode  of  compromise.  I)ut  merely  re- 
sortffl  to  it  as  a  proper  method  of  arriving 
at  a  just  result,  afier  stating  to  each  other 


It 
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till  iiniDirits  wnicli  tliry  1  I'l  individiiilly 
l\\v\.  Marqiiillc,  II  .:-  ( '.  A'.  Co.  v.  !'>,<- 
hate  /ni/fif,  14  .////.  t^  A//:,'.  A".  t»\.  35;,  53 
il//<-'.  ii?.  iS    .\'.    //'.  h'./>.  7S.S. 

ll  the  u'liort  hliDiiM  l)f  iintnii'  in  any 
iiiattM  iai  rcsja'ct,  or  the  inncK'i'dinys  of  the 
c.  uriissifjiicrs  liavc  licfn  irrcj^iilar,  utkI  the 
n-port  f.iil-;  to  state  llie  fails  eonstitiitin!:; 
siK'h  irrej^iilirity,  ii|)oii  a  proper  a|>|>hi'alioii 
directly  111. ule  to  the  crjiirt  on  liie  part  of 
the  pers.)n  r)pposci|  t<>  tlie  conl'irniatioii,  the 
Court  woiilil  l)c  authorized  to  set  a--ide  and 
va<'aie  the  report,  /uu/nsti'r  &*  ll.  I'.  A'. 
Co.  V.  i;,:k:rilli.  \o  llo'.v.  /'r.  i.X.    V.)  168. 

To  authoii/i'a  court  to  review  on  motion 
a  set  .aid  r<'port,  from  which  tlie  statute  lias 
cx|)resslv  inhii)ited  an  app<'al,  .something 
more  must  he  apparent  than  such  errors  of 
law  or  fart  as  are  revicwalilc  on  appeal  and 
sullieient,  wh(.'re  an  appeal  is  allowahie.  to 
reMdt  in  a  reversal  and  new  heaiini;. 
'Iliere  must  be  such  irrei^tilai  ilv,  fraud,  or 
mistake  in  the  proceedings  of  the  commis- 
sioners, to  warrant  a  proreedinj^  hy  ni()tion, 
as  would  authoiize  the  court,  under  its  es- 
talilished  |>ractice,  to  set  aside  a  judgment 
or  verdict  in  an  action  on  motion.  ///  ><• 
4\'i-ii<  York  El.  l\.  Co.,  41  Hun  502,  3  .\'.  J'. 
S.  K.  320. 

At  a  heariiif;  before  commissioners  the 
counsel  for  the  railroad  com|Mny  made  cer- 
tain oral  roinputatinnsas  («>  the  value  of  the 
land,  and  after  the  iie.iiin^  was  co!ichide<l 
the  attorney  sent  a  written  statement  of 
the  same  compulations  to  the  jurv,  witli- 
out  the  knowledj^e  of  the  op|)osite  |virly. 
///A/,  that  the  seiidinj^  of  such  a  letter  was 
an  iiremilai  ity,  but  under  the  circum^lances, 
not  ^round  for  setting;  asidi-  tin-  report,  in 
the  absence  of  eviiience  tiiat  it  iiiniieiued 
the  decision.  .\'(Ti'  )V;/'.  //'.  .V.  »L"  H.  A'. 
Co.  V.  Cliinrli.  31  Jliiii  {.X.  )'.)  440.  Oioi- 
INc;  Trny.Sf  i{.  K.to.7'.  Lee,  13  K.irl..  fS'.  V.) 

lOtj. 

N04.     :>lislaK«'    ov   rrror  of  .iiul;;- 

IIM'lll.— I'he  coiill  Will  not  set  .ciile  all 
award  of  <iimmis»ioners  on  the  ground  of 
an  emu  ol  jud^nnent  in  valuing'  tin  prop- 
ertv  taken,  unless  tiic  sum  allowe<l  be 
grossly  iiiadeipiate  and  uneipi.il  as  com- 
pared with  other  valuations,  or  U!ile'<s  some 
wronir  principle  was  .-idopted  in  lixiiiLj  the 
anii>uiit.  ///  /'<•  lu>.sti'n  luunl,  2j  lli/ii  (A'. 
)'.)  4'"' 

It  is  tile  settli'd  pt.iclice  not  to  riisturb 
Sim!  reverse  ilie  repiui  of  cofiimissirmi-rs  in 
eminent   domain  cas<-s,  unless  un  error  in 


judj:incnt  can  be  slK)wn  which  led  to  the 
awaidiiu,  of  excessive  and  exorbitant  d.ini- 
aj^e--.  ///  /■(•  I'liioii  El.  A'.  Co.,  :5  Hun  xU^, 
2.S  .\.    V.  S.  A'.  3.S(),  7  .\'.    )'.  .Sii{>p.  853. 

Objections  that  there  was  a  mistake  in 
locatini;  a  part  of  the  lam!  in  a  wroiijr 
township,  or  that  the  enf;inccr  did  not 
spi  ciiy  all  the  lands  taken,  cannot  be  (-(jn- 
sidered  on  an  a|)plicalioii  to  sit  aside  tiie 
report  of  commissioners  in  condemnation 
proceed in^,'S.  I'airn'iiklc  v.  Coiiuli'ii  ih--.l. 
A'.  &^  T.  Co.,  14  a:/.  /..  162. 

80.'».  IVIIsroiullU't.*— I'raiid  or  miscon- 
duct upon  tiie  pal'  of  the  comniissioiu'is 
in  (-oiulemnation  proceedinj^s,  by  re.ison  of 
which  a  full,  fair,  and  honest  investi^atiini 
has  not  been  had,  will  furnish  ^jood  cause 
for  t;<''"K  outside  of  their  report,  up<in  mo- 
tion to  set  it  aside,  and  this  may  be  shown 
bv  allidavits,  competent  evidence,  or  any 
other  le^al  mode  which  the  court  shall  pre- 
scribe. Ciiilral  /'tir.  A'.  Co.  v.  /V<i>so//,  35 
Cil  247. 

The  report  of  commissioners  may  Ije  set 
aside  for  misconduct,  palpable  error,  or  ac- 
cident on  the  part  of  the  commissi. mers 
such  as  would  authorize  the  seiiiii}.;  aside  oi 
a  verdict  'T  til"  rc-port  u{  a  referee;  and 
what  would  .iiuiiorize  a  spei:ial  term  to  ex- 
cuse a  default  of  a  party  and  to  set  aside  an 
incpiv^st  or  a  dismi.  il  of  a  complaint  taken 
at  a  circuit,  will  empower  it  to  vac.ite  the 
order  of  <onlirmati  11.  /// /v  .\'<t»'  J'('/-<c'. 
»;^  //.  A".  A'.  c'i/..(^i4  .\'.  r.  60;  ilhiiu'ssiii^  ii/>- 
pi-iil from  5  Hun  105. 

The  New  York  (ieiieral  Kailroad  .\(  t  of 
1.S50,  j)  18,  jtrovides  that  the  second  report 
ol  coniniis>ioners  in  a  condemnaiion  |)ro- 
cee<linj;  shall  Im-  liiial  and  conclusive;  but 
that  provision  does  not  preclude  the  cmiri 
from  iinpiiriiij;  into  the  lairiiess  and  rej^ii- 
larily  of  the  proieedin^fs  before  tlu;  coiii- 
missioneis,  ami  fiom  seltiii!.;  aside  tluii 
report  for  liaud  or  mist  ondiict ;  ami  ^'oin^ 
upon  the  land  with  a  landowner  and  listen- 
ing to  explanations  ol  a  map,  in  the  ab- 
si'uce  of  any  one  representing  the  compaiix', 
when  il  was  known  sik  li  ri'pn'seniaiivrs 
well-  on  tiK'ir  way  to  the  lan<l  ;  am'  the  act 
of  other  commissioners  in  lidiiii;  in  private 
c, in iaL;es,  furnished  by  the  landowner,  .iiid 
e.itiii^  .It  his  house,  and  acci'ptin^;  money 
for  services  and  eipenses  in  addition  to  the 
amount  allowed  by  the  statute,  an-  miscon- 

*MiMnii(liiil  (if  riiniinissiiiiiers.  virweis,  mil 
jurorH,  sue  null',  47  A.M.  &  Eni;.  R.  Cas.  174. 
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duct  such  as  to  justify  the  scttint;  nsidc  of 
their  report,  /ii  ;<■  />'////',!/<>,  A'.  J',  i?^  /'.  A'. 
Co.,  ^2  Hun  [.\.  Y.)  2.Sy,  — I'oi.i.owiNc,  In 
re  I'rospect  Park  it  C,  1.  H.  Co.,  20  Ilun 
1.S4 ;  In  re  Prospect  Park  it  C.  1.  H.  Co.,  24 
11  un  199. 

,\  report  of  comiuissioners  will  not  be 
set  aside  at  the  instance  of  the  landowner, 
liccanse  they  char^'eil  ,ind  received  from 
the  company  a  yreatiT  compensation  than 
ih.it  li.\e(l  by  till-  statute,  where  the  objecl- 
iii),;  |partv  knew  of  such  cliarj,'e  durint;  the 
iicarin^,  and  where  there  is  no  C(im|ilaint 
;ij,'.dnst  the  award,  and  no  abuses  of  any 
kind  an-  sii<;j>estc(l.  In  re  Stati-ii  Isliind  K. 
T.  A'.  Co..  41  J I II  It  y)2.  I  A'.  I'.  .V,  A*.  507; 
tif>/>iii/  (fisinissi-i/  in  104  i\.  V.  6S0,  num.,  7 
;\-.   r.  .v.  A'.  868. 

It  is  not  ille^jal  for  commissioners  to 
ai;ree  with  tlie  com|)any,  whose  duty  it  is  to 
pay  for  their  services,  upon  a  just  and 
<'(p:itable  compensation.  The  landowner 
has  ^rouiui  of  complaint  only  when  the 
amount  aj^recd  ujk)!!  is  e.xorbitaiit  or  so 
lar,t;i;  as  to  create  suspicion  of  corruption; 
and  it  is  no  jj;round  for  settinj;  aside  their 
report  that  the  company  |)ai<l  for  their 
dinner  while  they  were  e.xaminin);  the 
premises,  .S'Ai/c  (/./'///i/-//  Wtlliy  A',  Co., 
I'ros.)  V,  Dinrr  &-  A'.  A',  Co.,  14  ^Int.  «1^ 
/-V,  A".  Cis.  87,  43  A'./.  A.  528. 

A  landowner  moved  to  set  aside  a  report 
of  commissioners,  and  showed  that  the 
award  made  him  was  greatly  iiiade(|uaie  , 
that  notice  of  the  conl'irmalion  was  served 
upon  his  attorney,  and  his  failure  to  oppose 
the  cont'irmation  wasdueiothe  misbehavior 
of  Ills  attorney;  that  commissioners  had 
talked  privately  with  persons  from  whom 
they  obtained  information  rliscreditiny;  the 
evid'-nce  of  the  landowner,  //r/i/,  (,;oo<l 
^;rounrls  for  setlinjj  asid(!  the  report.  /;/  ;r 
AVrr  ]or/t  C.  i^  H.  A'.  A',  Co.,  5  //////  {X.  )'.) 
105. 

HOO.  l'iXf«'sslv«*  «lnniJiH:«'H  — Ifrport 
»«'t  iiHhl«>.*— Petitioners  for  thecondemna- 
lioii  '<(  land  for  railroad  [)ur|)oses  can  move 
the  probate  coiiit  to  set  aside  the  re|»ort  of 
the  commissjoneis  thereon,  if  the  latter 
have  aw.irded  damages  so  unreasonable  as 
ti'  indicate  prejudice,  |>artialitv,  or  a  wrony; 


b, 


lasis  of  computation. 


JAi 


<•//,•,  //,  iV.  (;. 


*  l';x<essivc  ilani.uies  shon',<l  he  set  aside,  see 
note,  17  Am.  iV  r.Nt:.  K   ("as    tcft. 

I'ciivcrdf  riilirl  I"  scl  aside  excessive  tIainaRes, 
SCI-  ^7  Am.  tc  J'.Nc;  k,  Cas.  Ikj'.',  ii/is/r.  See  also 
fos/,  HH7,  M25. 


A'.  Co.  v.  I^iol'otc  Jitdj:;,-,  I J  Am.  Sr^  Eng.  A'. 
<-'"»•  355.  53.'//'//.  217.  18  A'.  W.  Kep.  788. 
—  Foi.i.owi.!)  i\  Port  St.  Union  Depot  Co, 
V.  Bac  kus,  93  Mich,  n. 

( )rdinarily,  where  o[)inions  as  to  the  value 
of  the  land  mi^ht  well  be  variant,  the  re- 
ports of  commissioners  appointed  to  assess 
the  land  ( ondemned  for  a  laihoad  will  not 
be  closely  scriitiiii/ed ;  but  the  cnuit  will 
interfere  where  the  damaj.;es  assessed  are 
(1.11,'rantly  exccssivt;;  where  there  are  mani- 
fest indications  of  an  entire  lack  of  appre- 
ciation of  the  duties  and  resiioiisibilities  of 
their  position,  and  ;in  utter  obliviousness  of 
the  rudimentary  prim  iples  of  fairness  and 
impartiality.  Kansas  City,  St.  J.  S^  C.  J>. 
A'.  Co.  V.  Camplnll.  di  Mo.  585, 

A  railroad  was  located  aloiifj  a  river 
throu};li  lands  used  for  brick  purposes,  so  as 
to  sever  the  brick  works  from  the  river 
front  where  the  bricks  were  shipped  ;  but  it 
apjieared  that  the  comtiuinication  could  be 
re-established  by  coiistructinj^  tramways 
between  the  brick  works  and  the  river, 
across  the  tracks.  I/i/i/,  that  the  measure 
o(  dama^;es  would  be  limited  to  the  ex- 
pense of  thus  restoring;  communication  to 
the  river,  and  where  a  jjreater  sum  was  al- 
lowed the  award  should  be  set  aside  as  ex- 
cessive. InreXnv  York,  W.  S.  tSr^  />',  A". 
Co.,  2y  //////  (A'.  )'.)  64('i;  ajflruuit  in  pari  in 
94  A-.)-.  287. 

HOT. roport  not  sot  aside.*— In 

a  proceeding  to  condemn  a  ri^jlit  of  way 
across  two  patented  mill  sites  and  over  a 
lode  claim,  the  evidence  showed  that  the 
line  of  the  ro;id  tc)nched  the  stream  upon 
which  the  mill  .sites  were  located,  and  the 
embankments  necessary  in  <  onstructinjj  it 
woulil  materially  increase  the  expense  of 
constructinj,;  dams  necessary  to  operate 
machinery  at  the  mills.  //«■/,/,  that  S*^"" 
was  not  an  excessive  awarfl  for  the  value  of 
the  land  taken  and  damages  to  the  remain- 
iiiir  property,  doliifn,  />'  &^  /,.  A',  Co.  v, 
1 1 '<.<;<'*>''  -7  •'"'•  '^'^  i'.nt^.R.Cas.  375,9  Colo, 
346.  12  /'<;<.  Kip.  2:5, 

.\  railro.id  cut  a  race  tr.ick  \\\  two  nearly 
e(|'.al  parts.  The  evidence  tended  to  show 
ihat  .IS  a  public  nice  course  it  was  worth 
about  §25,(xk:,  ami  as  a  trainini,'  ti;ick  it  was 
worth  .iboiit  S7<xx'),  and  as  aijriciiltural  land 
the  strip  taken  was  worth  about  $;oo.  The 
iuvard  simplvstaled  that  §2500  was  allowed. 
wliK  h   was  deemed   a  just   compensation. 


.\  :  ;: 


*  Sec  alsn  post,  f  >20. 
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//i/(/,  not  an  excessive  allowance,  the  com- 
missioners beiiiy  authori/erl  to  allow  tlie 
value  of  the  |)ro|)<,Tly  taken  and  for  the 
inj  iry  done  to  tiie  lemainin.i,^  portion, 
((iiihert.  I.,  disscntinj;,)  ///  rr  ,\Vr<'  iW^', 
!!'.  t-'  A'.  A'.  C<>.,  21  //it/i  (.V.  )'.)  :;5G. 

HOH.  IIxi'4'.ss  must  ho  palpiihlo.— 
Tile  courts  will  not  set  aside  an  avvard  of 
c  )niniissioiH'rs  as  excessive  unless  the  ex- 
cess is  plain  and  palpable  upon  tin  evi- 
di'nce.  ///  re  Anv  )'('//{•,  /..  dV*  //'.  A'.  Co., 
27  //i/)i  {.y.  J'.)  116.— Ai'IM.vim;  Koclusic- 
,S:  S.  U.  Co.  T'.  lUidlouK.  6  H<.w.  I'r.  (N.  V.; 
467;  In  re  Fnrmau  St.,  17  Wend.  (N.  Y.) 
^49.  —  Rkvii',\vi;i»  in  Re  New  York  lil.  K. 
Cc...  40  N.  Y.  .S.  R.  647.  — .Wr.'  1  ■.»;/•  vli^  .U. 
A'.  Co.  v.  /.<■;//.  22  X.  v.  S.  A'.  S39,  51  //i/n 
f'.\.\.  4  X.  )'.  S///'/>.  88. 

.\  report  of  commissioners  will  not  be 
di-ilurhed  because  they  followed  neither  set 
of  witnesses,  but  fixed  the  d.imaj^es  from 
their  jud!,Mnent  ii|)on  information  obtained 
throuj;h  an  inspection  of  the  premises  and 
other  sources.  ///  >r  AV«i,'.t  County  A'.  Co., 
39  X.  V.  S.  A'.  876,  (m  I  inn  586.  is  X.  Y. 
Siipfi.  516.— Foi.l.uWKI)  IN  Re  Kin^s  County 
R.  Co..  39  N.  Y.  S.  R.  877. 

As  the  commissioners  are  composed  of 
disintcresterl  freeholders,  carefully  sclectefi, 
with  an  oi)pf)rtnnity  to  each  of  the  parties 
to  reject  such  as  may  l)(M)bjectional)le ;  and 
such  commissioners  not  oidy  hear  tlie  evi- 
flencc  but  view  the  land,  while  tiic  court 
docs  neither,  it  would  require  very  strijnfj 
evidence  of  inaclequacy  or  excess  in  the 
appraised  value  of  the  land  and  damai,'es  to 
intluencc  the  court,  for  that  cause  alone, 
to  set  aside  the  report.     Chesaptalce  &•  O. 

A'.  Co.  V.  i\uk\C->  ir.  r.i.  397. 

M01>. and   iiiisu|»|m»i'(«mI  hy  evl- 

d«Mioo.— Tlie  valuation  of  lands  taken  for 
railroad  purposes  by  commissioners  a])- 
])oiiited  under  the  Nev.ida  Railroad  Act  .->f 
iH(>^  will  not  be  disturbed  if  thor»!  be  any 
substantial  testimony  to  support  the  valua- 
tion. Virginia  &^  T.  A\  Co.  v.  l-'.lliott,  5 
Nn'.  358.  ]'i>xi>iia  &*  T.  A'.  Co.  v.  Uiiiry, 
%  Xn>.  165.— Foil  owiNO  Vir<j;inia  &  T.  R. 
Co.  7'.  FlliMtt,  5  Nev.  358. 

'I'he  l.ii  t  that  commissioners  allowed  wit- 
nesses to  slate  the  (iamayes  to  the  land  on 
the  assumption  th.it  it  mi^ht  at  some  future 
time  be  platted  into  city  lots  and  sold  at  a 
greatly  atlvanccf!  price,  is  not  such  error  as 
to  justify  setting  aside  their  report,  where 
the  rp]inrt  shows  that  no  erroneous  principle 
was  adopted,  and  where  the  objectionable 


evidence  had   no  weight  in  fixing  the  dam- 
ages.    Silver  Crcik  l.'-*  D.   A".  Co.  v.  Hiilctr, 
1 8  X.   V.  Suf-p.  331. 
8 10.    Iiia<l(*«|iia<'.v   of  daiiuiK^'s.* — 

A  court  may  set  aside  the  report  of  < om- 
missioners  in  an  eminent  dom.iin  proceed- 
ing, for  inadecpiacy,  though  the  jury  went 
upon  the  ground  and  made  their  rejiort  in 
part  upon  their  own  judgiiKMit.  ///  re  Mrt- 
ropolitivt  l-'.l.  A".  t'<^.  27  X.  )'.  Siipp.  756. 

\  report  of  commissioners  as  to  the 
damages  allowed  is  to  be  controlled  largely 
by  their  own  personal  view  of  the  premises, 
and  their  personal  judgment  based  thereon. 
So  where  commissioners  allow  a  smaller 
sum  than  the  average  estimates  of  witnesses, 
whose  estimates  are  largely  speculative,  it  is 
no  ground  for  setting  aside  the  report,  un- 
less it  appears  that  tlie  commissioners  have 
fallen  into  some  irror  of  procedure,  or  have 
adopted  an  erroneous  i)rinciple  in  estimat- 
ing the  damages.  Rochester  &^  //.  /'.  A'. 
Co.  v.  il/i(7-.v,  43  X.  Y.  S.  A'.  734,  63  ///ill 
625,  17  X.   Y  Sii/ip.  311. 

A  legislative  provision  that  a  second  re- 
port of  commissioners  sliall  be  final  and 
conclusive  on  all  the  parties  interested  does 
not  deprive  a  \y.\ny  of  the  right  of  review 
for  the  correction  of  misconduct,  mistake, 
or  fraud  on  the  part  of  the  commissioners; 
but  the  fact  that  one  report  has  been  made 
assessing  only  nominal  damages,  and  the 
matter  is  referred  to  a  second  set  of  com- 
mi.ssioncrs,  who  make  a  similar  report,  will 
not  justify  setting  aside  a  report.  ///  re 
ProspCif  I'ork  C'-'  C.  I.  A'.  Co.,  24  I  fun  iX. 
Y.)  199;  iippcal  liistniauui  in  85  X.  Y.  4S9. 

A  railroad  was  located  across  a  mill  site 
so  as  to  take  lai'd  that  was  intrinsically 
worth  SCio ;  but  (ertain  witnesses  testified 
that  the  property  for  mill  purposes  was  dc- 
jireciated  in  value  Siooo  to  §1200.  The 
commissioners  allowed  S500.  Held,  that 
they  were  not  obliged  to  follow  the  opinions 
of  the  witnesses,  and  the  report,  therefore, 
should  not  be  set  aside.  Albany  &^  S.  R. 
Co.  V.  Dayton.  10  .//'/'.  I'r.  X.  S.  \x.  Y.)  182. 

81  I.  Various  iiisiitrM-i4-ii(  grounds. 
—  A  report  of  commissioners  will  n(~t  be  set 
asid<;  for  mere  technical  errors  in  the  ad- 
mission of  evidence,  where  they  have  not 
adopted  any  erroneous  principle,  and  the 
«lamag<'S  awarderl  .ue  not  excessive.  In  re 
Xno  York  El.  A'.  Co.,  40  X.  )'.  .s'.  A".  647,  6 1 
//««  (>2i,   15  X.   Y.  Supp.   909.— (Ji;<)TlNO 
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Troy  it  B.  R.  Co.  v.  Lcc,  13  IJarb.  1^.9.     Re- 
vii.wim;  In  re  New  York,  L,  A  \V.  R.  Co., 

I-  I  Inn  1 16. 

No  error  of  law,  committed  by  the  com- 
missioners in  llicir  decision  of  tiie  merits, 
or  n[)oii  the  admission  or  rejection  of  evi- 
dence, can  be  reviewed  or  examined  on  an 
applif.iiion  to  ((infirm  their  report.  Such 
decisions  can  oidy  Ijc  reviewed  on  apjjcal 
from  their  appraisal,  imderttie  i8tli  section 
of  the  N.  V.  general  railroad  act.  J\\>t/ii:t- 
h-r  C-^  (i.  I'.  A'.  Co.  V.  lieck'.cith,  10  Ihm}. 
J'r.  (.\'.   )'.)  16S. 

,\ii  award  of  damaj^es  by  condemnation 
commissioners  will  not  be  set  aside  upon 
mea,i;n'  evidence  that  the  land  ilaimed  by  a 
p:nty  was  a  iiiibiic  street.  U'lShin  Pac.  R. 
Ci>.  V.  luiil.  35  t<//.  621. 

Where  the  commissioners  in  their  rcjiort 
nse  numerals  only  to  express  the  valuation 
of  the  land  taken,  and  tiie  damat;es  to  that 
not  taken,  and  where  it  is  evident  fiom  the 
report  that  the  commissioners  intended  that 
such  numerals  should  represent  dollars  and 
cents,  tlie  report  is  not  void  because  the 
commissioners  omitted  to  use  either  the 
dollar  mark,  or  tlie  words  "dollars"  ;  iid 
"  cents,"  or  some  abbreviation  of  the  sain>;. 
J I  nil  t  V.  Smith,  9  Kan.  137. 

The  report  is  not  void  because  it  does  not 
show  that  any  crops,  biiildin_t;s,  or  iiupiove- 
meiits  were  vaUicfl,  or  damaj^es  thereto  as- 
sessed, or  that  there  were  no  such  crops, 
Iniiidings,  or  improvements  on  the  and  to 
be  taken  or  dama>;cd  by  tlie  appropriation 
of  the  ri}j[ht  of  way.     Hunt  v.  Smith,  9  Kiin. 

'  3"- 

Thouijh  it  is  good  practice  for  commis- 
sioners on  proceedings  for  the  condemnation 
of  land  for  i)ublic  uses  to  present  with  their 
report  all  the  testimony,  it  is  not  vital  error 
not  to  do  so,  and  especially  when  the 
omitted  testimony  appears  to  have  been  im- 
material. I'iixinia  &•  f,  K.  Co.  v.  Iliniy, 
S  .\',7'.  if)5. 

The  objections  that  the  judge  appointed 
llie  cominissioiurs,  not  on  the  day  m_ii- 
lioiied  in  the  notii.'e  that  was  served,  but  at 
a  day  subsetiuent  thereto,  without  any 
written  notice  of  the  adjournment ;  that  he 
received,  in  i;videiice  of  the  service  of  m  iticc, 
an  alhdavil  made  before  a  person  who  did 
not  a|)pear  to  be  legally  (lualilied  to  admin- 
ister an  oath;  tiiat  the  desc.  iption  of  l.iiul 
takt-n  froiit  the  l.mdowner.  as  piesented  to 
the  judge  i.nd  l.iid  before  the  commissioners, 
did  ncjt  iiH  hide  all  the  land  taken  Irom  him. 


but  left  out  a  part  that  must  become  the 
subject  of  another  valuation  and  assess- 
ment; that  the  notice  which  was  served  on 
him,  of  the  meeting  of  the  commissioners, 
specified  ihe  time  when  they  would  meet  at 
a  place  other  than  on  his  land,  for  a  valua- 
tion and  assessment  of  his  damages,  cannot 
be  impiired  into  ujion  an  application  to  set 
aside  the  report  of  commissioners.  Such 
objections  can  be  incjuired  into  in  110  other 
way  than  upon  nrlioiiui.  The  application 
to  set  aside  the  ri'jxirt  must  lest  entiicly 
upon  evidei)'  c  showing  the  inadequacy  of 
the  compensation.  The  rcj^ularity  of  the 
proceedings  would  have  to  be  all  admitted, 
in  order  to  form  such  an  issue  as  is  contem- 
plated under  the  act  iiu:or|){jrating  the 
company,     /n.-rirt  v.   Camden  Sr^  A.  R.  &* 

T.  Co.,  14.V.  y.  /..  145. 

After  commissioners  have  viewed  the 
pp  .nises  and  the  report  has  been  signed  and 
filed,  a  certificate  or  statement  signed  by 
one  of  the  commkssioners,  setting  forth  the 
rule  adopted  in  estimating  the  (l;im;iges, 
cannot  be  received  for  the  |iuri)ose(;f  alTeci- 
ing  the  report.  •/«  ;•<•  A'ew  Vor/:,  L.  &^  W. 
J\\  Co.,  29  Hun  (A'.  1'.)  I.— CRrncisiNo 
Albany  Northern  R.  Co.  7>.  Lansing,  16  Harb. 
68;  Troy  &  \\.  R.  Co.  7'.  Northern  Turnpike; 
Co.,  16  l?arb.  100;  Canandaigua  &  N.  F.  R. 
Co.  t'.  Payne,  16  Barb.  273;  Union  Village  .V 
J.  R.  Co.  V.  Akin,  53  Barb.  457. — Foi.i.owkd 
IN  Re  New  York.  VV.  S.  &  B.  R.  Co.,  35 
Hun  260. 

A  statute  authorized  commissi(  ners  to 
fix  tlie  compensation  that  a  company  should 
pay  for  the  privilege  of  constructing  its 
track  across  a  bridge  belonging  to  the  com- 
monwealth. The  commissioners, instead  of 
estimating  and  determining  the  amount  at 
a  gross  sum,  determined  that  the  company 
should  pay  a  certain  annual  sum  for  the  use 
of  the  bridge.  The  statute  put  no  limita- 
tion whatever  on  the  authority  of  the  com- 
missioners. //(■/(/,  that  this  was  lu)  objec- 
tion to  their  report,  where  it  seemed  that 
the  discretion  vested  in  them  'va^^  wisely  and 
discreetly  exercised.  Sa/tin  &>  S.  D.  A'.  Co. 
V.  /-.".Mil-  County  Com'rs.  9  .\llin  (JAf.v.v.)  5C13. 

In  such  ca.se  tlie  commonwealth  only  held 
the  bridi^e  for  the  purpose  of  raising  suf- 
ficient revenue  from  lolls  to  keep  it  in  re- 
pair. //<•/(/,  that  tiie  inhabitants  of  the 
towns  beiietkially  interested  in  the  struc- 
ture li^id  a  special  interest  therein,  and 
though  the  title  of  the  bridge  was  in  the 
slate,  and  it  being  the  real  party  to  tiie  pro- 
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cecfliiiK,  yet  it  was  not  an  error  in  the  coni- 
inissioners  to  allow  ciiixens  of  the  coniinii- 
nity  to  appear  and  make  staic-inents  ami 
ari^iinieiits  conccrniiij;  llie  c()ni|)ensation 
wliicli  the  conijiany  onj;ht  to  pay  for  tlic  use 
oi  till-  briijj^e.  Saltiu  il^  .S'.  />.  A'.  Co.  v.  Ks- 
Siw  Coiinly  Com'rs,  <j  Allen  {A/iiss.)  563. 

Where  a  report  of  coinniissioiiers  aj)- 
pointcd  to  a])praisc  land  condemned  for 
railroad  purposes  allowed  a  round  sum  for 
"  the  value  of  said  j^round  appropriated  and 
the  damage  to  the  remainder  of  the  preni- 
ises  by  reas(jn  of  the  severance  of  the  part 
taken,"  etc. — //<•/(/,  that  though  "  damages 
to  the  remainder  "  were  not  a  niattcrof  dis- 
tinct allow'ancc,  yet  as  they  were  an  element 
of  estimate  in  arriving  at  a  "  just  compen- 
sation "  for  tiic  land  actually  taken,  the 
error  of  the  report,  being  one  of  form  rather 
than  of  sul)stance— of  expression  rather 
than  of  real  meaning— would  not  vitiate  it. 
r/rjr//i/\i  ilr-'  T.  R.  Co.  V.  Henry,  8  AW/.  165. 

8lii.  Tiiiiu  to  ol».j«»i't  to  ivport.— 
When  the  report  is  returned  to  the  court, 
either  party  may  show  cause  against  its  coi\- 
(irmaiion,  upon  the  ground  of  excessive  or 
inade(piate  compensation,  improper  coii- 
fluct  of  the  coniniissioners  in  refusing  or 
failing  to  hear  legal  and  proper  evidence,  or 
by  |)roof  of  any  otiier  fact  tending  to  show 
that  said  report  ought  not  to  be  confirmed. 
H'if;/i/nt;;lon.  C.  i^  St.  L.  A'.  Co.  v.  Sw/tair, 
26  Giii/t.  ( l\i.)  661. 

The  lapse  of  less  than  five  months  after 
the  signing  of  the  award  before  the  filingof 
a  bill  to  set  it  aside  is  not  such  an  unrea- 
sonable fielay  as  to  dp|)rive  the  complain- 
ant of  his  riglit  to  relief,  where  in  the  in- 
terval no  rights  of  the  one  party  have  been 
impaiied.  and  no  advantage  has  been 
gained  by  the  other  party,  and  where  no 
other  remedy  can  be  invoked,  lialthnore 
&^  ().  A'.  Co.  V.  Canton  Co.,  70  .Uil.  405,  17 
Atl.  A,/>.  394. 

Mo.  Rev.  St.  g  896  provides  that  upon  the 
filing  of  a  report  of  commissioners  in  a  con- 
demnation proceeding  the  clerk  of  the 
court  shall  duly  notify  the  parties  that  their 
property  is  allected,  and  allows  the  court  to 
review  the  proceedings  on  written  excep- 
tions filed  by  (jither  i)arty  "  within  ten  d.iys 
after  the  service  of  the  notice  aforesaiiJ." 
Ifflil,  that  the  c.xcei)tions  should  not  be 
hied  at  a  later  |)eiioil  than  ten  days  after 
service  of  the  notice,  but  the  statute  does 
not  prohibit  the  filing  of  the  e.\ce[)lions 
until  after  the  notice  is  served.     Whether 


the  exceptions  are  phiccfl  on  file  before  or 
after  the  service  makes  no  dilTeri'iue.  Clii- 
id^o,  .S".  /•'.  iS^  C".  A'.  Co.  V.  liiihiinkx,  32  .Mo. 
A/>/>.  184. 

8i;t.  Tli«>  n|>|>li«'Htioii  (os«>t  iimUU*, 
iiollr«',  ft*'."  -  A  motion  to  set  aside'  the 
report  of  commissioners  is  properly  lonnded 
upon  the  report  itself,  of  which  the  testi- 
mony taken  by  tliem  is  properly  a  part. 
U'lsttrn  /'ill.  A'.  Co  v.  I\i;;t,  35  Cil.  f)2i. 

Under  the  \.  Y.  General  K.iilro.id  Act  of 
1850  the  court  has  not  the  i>ower  to  set 
aside  the  report  of  coininissioncrs  of  ap- 
praisement upon  motion.  It  is  only  after 
the  report  has  been  continued,  under  sec- 
tion 17,  that  it  can  l)e  reviewed,  or  set  aside 
on  a|)peal,  as  provided  in  section  iS.  ^lU 
I'tinv  iXortlii-rn  A.  Co.  v.  Cranitr,  7  How.  I'r. 
(A'.' J'.)  164. 

Under  the  statute  all  matters  afTei  ting 
the  validity  of  the  report  and  tlie  action  of 
the  commi-^sioners  are  ojjcn  for  investiga- 
tion without  notice.  U'u.s/i/ni^'^ton,  C.  tj>» 
St.  L.  A.  Co.  \.Su>itse>\  26  dratt.  (/'i».)  661. 

814.  Kvi(l<>iit*«>  aiui  iMirdcii  ot'prool' 
on  hearing: of  motion  to  s<>t  a.sid«>.— 
Commissioners  in  proceedings  to  condemii 
land  for  railway  purposes  are  not  like  a 
common  law  jury,  and  their  individual  alh- 
rlavits  are  admissible  to  im|)each  their  find- 
ing or  to  show,  like  any  other  fact,  the  rule 
of  damages  on  which  they  proceeded. 
iMan/iiittt:  II.  (.''•^O.  A'.  Co.  v.  Proluite  Juil^i^f, 
14  Am.  &*  ling.  A'.  Cits.  355,  53  M/,/i.  217, 
i8\V.  ;/'.  AV/.  788. 

To  set  aside  the  award  of  commissioners, 
on  the  ground  that  no  allowance  was  maile 
to  the  owners  for  the  use  and  occupation  of 
their  land  by  the  company,  it  ought  to  ap- 
pear alfirmatively  that  the  commissioners 
omitted  to  include  in  their  award  damages 
or  compensation  to  which  the  owners  were 
legally  entitled.  Coster  v.  .\'i";i'  /,-r.uy  A.  &^ 
T.  Co.,  23  A'.  /.  /,.  227  ;  ajlirni,-i/  in  24  .\'.  /. 
L.  730.  —  Hi:vii;wi.i>  in  N'otth  Hudson 
County  R.  Co.  t.  Booraem,  28  N.  f.  \'.i\. 
450. 

On  ajiplication  for  confirmation  of  a  re- 
port, no  atfidavits  or  other  proofs  should  be 
iieard  ;  and  a  commissioner  should  not  be 
permitted  to  stultify  himself  in  any  case,  l)y 
alleging  that  he  signed  the  report  without 
reading  or  iicaring  it  read,  where  the  same 


*  Error  \\\  court  to  refuse  to  hear  exceptions  to 
lommissioru'rs'  report,  see  51  Am.  &  Km;.  R. 
Cas.  (157,  a/'sir. 
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ii  properly  signed.     A',), /ii:Uir  &-  (/.    r.   A*. 
to.  V.  liukwilli,  10  //,<:.'.  /';■.  (.\'.   )'.)  168. 

rpon  the  application  of  a  railroad  com- 
pany the  (ouniy  court  appointed  commis- 
sioners to  ascertain  the  damages  which 
will  be  sustained  by  C.  by  tiie  pas.^age  of  the 
road  tlirougii  his  land.  The  con)inissi(jnpr8 
made  their  report,  wtiich  wasexcejited  to  by 
the  company.  Tlie  report  of  the  commis- 
sioners, if  no  illegality  or  irregidariiy  ap- 
pears upon  its  fate,  is  /iriiiia  J,ii  it-  correct, 
and  I  he  onus  is  upon  tlie  company  to  show 
iliai  the  dum.iges  are  excessive.  Crawford 
V.   l'(i/!iv  A'.  Cii.,  25  (/;<!//.  (  I'll.)  467. 

Sl."».  Oltjrctor,  ulicii  o.stu|i|M>(l.— 
Where  the  money  awarded  has  been  paid  to 
a  party  having  the  apparent  title,  and  an- 
<  tiler,  claiming  an  interest  in  the  land 
which  has  been  condenined,  exhibits  bis 
bill  in  chancery  to  set  aside  the  title  under 
whirli  the  former  claimed,  and  asserting 
(laim  to  a  portion  of  the  condenuiation 
money  thus  paid,  this  will  be  such  an  ac- 
(piiescence  in  and  ratitication  of  the  award 
as  will  render  it  conclusive  in  respect  to  the 
interest  .so  claimed  in  the  bill,  without  re- 
gard to  tln!  (luestion  of  giving  notice  oi  the 
liliiig  of  the  report  of  the  commissioners. 
C/ii\at;;o,  II.  &^  O.  A'.  Co.  v.  Chamber  lain,  84 
///.  335,  16  Am.  Ay.  Rtp.  466. 

KHl.  liiciiU'iital  iiiiitlors  of  prac- 
ti«"«'. —  The  provisions  of  Cal.  I'lactice  .\ct 
ri  lating  to  new  trials  in  civil  cases  have  no 
:i|i|ilieation  10  a  motion  to  set  aside  the  rc- 
poit  of  the  commissioners  to  assess  dam- 
ages for  lands  condemned  for  railroad  pur- 
poses. Central  Par.  A'.  Co.  v.  /'tarson,  35 
Cal.  247. 

Ill  an  application  by  a  railroad  company 
to  condemn  laiui,  if  damages  are  assessed 
for  an  undivided  interest  in  a  tract  of  land, 
the  company  cannot  move  to  set  aside  the 
revolt  of  the  Commissioners  as  to  such  un- 
<iivided  interest,  but  the  motion,  if  made, 
must  \)i'.  to  set  aside  tlie  report  as  to  the 
whole  tract  in  which  the  party  owns  an  un- 
divided interest.  .Soiitlirrn  l\xc.  A'.  Co.  v. 
ll'/lsoii,  49  Cal.  396,  S  Am.  Ay.  A'rp.  37. 

Upon  a  motion  to  conlirm  a  report  of 
commissioners  the  court  cannot  consider 
any  ohjix'tions  or  exceptions, except  such  as 
state  that  neither  the  report  nor  any  of  the 
proceedings  which  precefli;  it.  pro|)erly 
designate  the  lands  proposed  to  be  taken. 
.Ml  other  objections  and  exce|)tions  must 
be  considered  on  ap[)cal  from  the  report 
af-'ur  confirmation,  as  provided  by  the  gen- 


eral lailroad  act.  *  iS.     In  re  Xrw  Yorl'  (S- 
y.  /»'.  Co.,  21  How.  I'r.  (.\.  V.)  434, 

/'.  Of  the  Jury. 

817.  INiwithuimI  iliitirMol'tlu'.jiiry, 

Ifi'lMTJilly.— While  a  bl.mk  for  a  verdict 
in  coiidemiiatiou  proceedings  which  can  be 
tilled  just  as  easily  in  one  way  as  the  other 
is  not  objectionable,  it  is  error  to  allow  the 
petitioner  to  practically  diaw  up  the  de- 
sired verdict  and  deliver  it  to  the  jury  un- 
der the  sanction  of  the  court.  Manislee  ii~ 
A'.  A".  A".  Co.  V.  I'onlcr,  73  Mich.  217,  41  A'. 
W.  A'f/>.  2()i. 

A  jury  summoned  to  assess  the  damages 
for  land  sought  to  be  condemned  by  a  rail- 
road, having  signed  their  verdict  and  dis- 
persed, become  then  /uutliix  ojliiio ;  and 
any  subse(|ueiit  a<  t  done  by  them  is  of  no 
more  elTect  than  an  act  by  any  utiautliorized 
individuals.  IWst  v.  ll'fst  &^  E.  A'.  Co.,  20 
Am.  iIr-»  A'//<,'.  A'.  Cas.  402,  61  Miss.  536. 

818.  Validity  oriiiiOorlty  vi'niict.* 
— The  verdict  of  a  jury  of  in(|uest,  under 
the  Mich,  general  railroad  law,  must  be 
unaniinrius,  and  a  verdict  signed  by  less 
than  all  is  a  nullity.  Cl/lcai^o  &*  M.  L.  S. 
A'.  Co.  V.  .San/ord,  23  Miiti.  418,  1  Am.  Ry. 
Rep.  10.— ;\l'l'Kovi.N(i  Lamb  T/.  Lane,  4  Ohio 
St.  167.  Di.s.M'i'kovi.N'i;  Cruger  v.  Hudson 
River  K.  Cr).,  12  N.  Y.  190. 

Where  the  statute  simply  provides  that 
the  compensation  for  property  taken  for 
public  use  shall  be  ascertained  by  "  a  jury 
of  twelve  Ireeholders,"  ii  common  law  jury 
of  inepiest  will  be  understoo<l  as  meant ;  and 
where  thi-y  are  called  upon  not  only  to  (ix 
the  damages,  but  to  determine  the  necessity 
of  taking  the  lanfl,  their  verdict  must  be 
unanimous  in  favor  of  the  taking,  or  the 
company  will  accpiire  no  rights  thereunder. 
San  ford  \.  Cliiiat^oil'^  I..  .S'.  A'.  Co.,  2  .Midi. 
a:  /'.  1.S////.1  132. 

The  N.  V.  Act  of  1847,  ch.  31,  amending 
the  charter  of  the  Hudson  Kiver  railroad, 
provid<'s  for  a  jury  of  twelve  to  assess  dam 
ages  for  land  taken,  but  expressly  provides 
in  section  4  that  the  report  shall  be  signed 
by  a  majority  of  the  jurors  ;  and  as  a  re- 
port is  not  made  until  it  is  signed,  it  is 
suHicient  if  only  a  majority  concur  in  the 
ap|>raiseuient  ;  and  such  maiority  is  a 
"jury"  within  the  meaning  of  the  constitu- 
tion.    Cnii^er  v.  Hudson  River  R.   Co.,  12 


*  See  alsu  tuile,  f>lfi». 
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X.  )'.  190.— niSAPi'UovK.n  IN  Chicago  & 
M.  L.  S.K.  Co.  T'.  Sanf.,nl,  23  Mich.  4^'S. 

A  jury  I'f  five,  to  cstiiiiat'.-  the  daina^'cs 
to  pay  for  the  lakiiis;  of  land  for  railroad 
)juri)oses,  was  appointed  by  the  court,  and 
tile  slieritT's  report  showed  tliat  two  of 
lliem  (lid  not  attend.  J/c/i/,  that  the  pre- 
sumption was  that  tiiey  were  utiable  to  at- 
li'iid,  and  that  the  sherilT  had  tlie  right  to 
s,i|jj)lv  their  places.  A1-.0,  that  aside  from 
'his,  the  report  Ijcing  signed  by  a  majority 
of  the  original  jnry,  Wi  h-refore  siitFuneiit. 
J//.V.V /,«■////  A'.  Co.  V.  'I  Di'iuild,  \2  Heisk. 
{Tfini.)  54. 

SI!).  I)«'s«'rij»tiou  ctf  •  iie  i»r«>i>crty 
<iik»Mi  or  •lii!S!.ii;4'«'<!.^— "  proceeding 

to  condeiiiri  lands  for  a   ':  ai,    in   which 

damages  are  claimed  in  res,  cC.  Uy  hinds  not 
taken,  the  verdict  need  not  lescribe  the 
lands  for  which  damages  are  awarded,  and 
may  state  the  amount  assessed  in  a  gross 
sum.  Wdlhuh,  St.  L.  &^  P.  R.  Co.  v.  Mc- 
J)oui^all,  36  A»t.  &>  Fillip-.  K,  Cas.  597,  126 
///.'mi.  18  iV.  E.  r-p.  291,   I  L.  R.  A.  207. 

Wliere  a  railroad  .is  already  constructerl, 
tiie  location  of  the  road  designates  with 
sufficient  certainty  the  land  taken,  and  it  is 
not  necessary  for  a  jury,  in  ascertaining  the 
value  of  the  land  taken,  to  give  a  descrip- 
tion of  the  land.  Philadelphia,  IV.  «>  B. 
R.  Co.  V  Trimble,  4  Whart.  {Pa.)  47.— 
DiSAi'PKOVF.u  IX  Milwaukee  &  M.  R.  Co. 
V.  Eble,  3  Pinn.  (Wis.)  334. 

The  description  of  the  land  by  the  jury 
as  fifty  feet  from  the  centre  of  the  railroad 
track  on  eacli  side  is  suflicient.  It  need 
not  be  by  metes  and  bounds.  The  roadbed 
is  a  permanent  landmark,  and  fifty  feet 
from  the  centre  may  be  rendered  certain. 
Duck  River  Valley  N .  G.  R.  Co.  v.  Coch- 
rane, 3  Lea  (  Tcnn.)  478. 

Where  an  appeal  is  taken  to  the  circuit 
court  from  an  award  of  commissioners, 
which  describes  the  land  taken  as  a  strip 
one  hundred  feet  wide,  it  is  not  necessary 
upon  trial  in  court  for  the  verdict  to  deter- 
mine the  amount  of  land  taken.  Bii^ehim 
V.  West  Wis.  R.  Co.,  27  Wis.  478,  2  Am. 
Ry.  Rep.  20. 

A  description  in  an  award  allowed  a 
strip  30  feet  wide  on  each  side  of  a  given 
line  across  the  entire  premises,  except  that 
in  crossing  a  specified  parcel  a  strip  only  25 
feet  wide  was  allowed  south  of  the  line. 
It  also  described  another  parcel  by  making 


Sec  also  ante,  788,  780. 


the  boundary  begin  and  end  at  the  cast  end 
of  the  ncjrtiierly  outside  litie  of  the  former, 
and  by  giving  tiie  courses  and  distances. 
Held,  sullicient.  Miehig  in  .lir  Line  R.  Co 
V.  Jiarnes,  44  Mich.  222,  6  A'.  W.  Rep  651. 
— yuoTKD  IN  Flint  &  P.  M.  R.  Co.  v.  De- 
troit &  B.  C.  R.  Co.,  64  Mich.  350. 

82().  Sudirioiify  of  llio  liiuliii^-  i>s 
to  the  iu'c»'.s.sity  of  the  takiii«>.— 
Under  Cal.  Code,  *!  1241,  private  property 
cannot  be  taken  for  public  use  unless  it 
appears  that  the  taking  is  necessary  for 
such  use  ;  and  when  the  question  of  such 
necessity  is  submitted  to  a  jury,  whicli 
returns  a  verdict  that  it  is  not  necessary,  the 
court  cannot  disregard  the  finding  and  find 
as  a  fact  that  the  necessity  does  exist. 
Wilmington  C.  &>  R.  Co.  v.  Domingues,  50 
Cal.  505. 

A  finding  in  the  verdict  of  a  jury  in  a  pro- 
ceeding to  acquire  title  to  lands  for  railroad 
purposes  "  that  it  was  and  is  necessary  to  take 
and  use  said  land  for  the  purpose  of  oper- 
ating and  constructing  said  railroad  by  said 
company "  is  not  5uch  a  finding  of  the 
necessity  for  taking  said  property  for  the 
public  use,  either  in  form  or  substance,  as  is 
required  by  the  Mich.  Const,  art.  18,  jJ  6. 
Grand  Rapids,  N.  &^  L.  S.  R.  Co.  v.  Van 
Driele,  24  Mich.  409,  4  Am.  Ry.  Rep.  171. 
Mansfield,  C.  &^  L.  M.  R.  Co.  v.  Clark,  23 
Mich.  519,  I  Am.  Ry.  Rep.  \. 

821.  Siitlieioiu'.v  of  the  iiiuliiisi;:  on 
the  question  of  duniitfie^' — A  verdict  is 
sufficient  in  form  which  finds,  in  efiCect,  that 
the  defendants  are  entitled  to  damages  in 
the  sum  named  therein.  Oregon  R.  Co.  v. 
Pridwell,  17  Am.  &^  Kng.  R.  Cas.  130,  11 
Oreg.  282,  3  Pac.  Rep.  684. 

It  is  not  siifTicient  that  the  verdict  is  for 
a  gross  sum  in  damages  ;  it  should  give  the 
value  of  tlie  land  taken,  also  the  amount  of 
damages  and  a  description  of  the  land 
taken,  and  the  judgment  should  conform 
thereto.  Peoria  &^  R.  /.  R.  Co.  v.  Bryant, 
57  ///.  473.  10  Am.  Ry.  Rep.  464. 

The  finding  of  a  jury  sliould  show  on 
what  basis  the  damages  are  assessed,  in 
order  that  the  record  may  show  thereafter 
the  rights  of  the-  parties.  So  where  the 
statute  contemplates  that  the  cost  of  fenc- 
ing may  be  included  as  part  of  the  damages 
for  land  taken,  but  the  evidence  shows  tiiat 
a  company  has  already  contracted  for  the 
building  of  the  fence,  these  facts  should 
appear;  and  if  only  damages  for  theieafter 
maintaining  the  fence  are  assessed,  and  the 
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company  fails  to  build,  the  laiulowner  may 
himself  construct  the  fence  and  recover  the 
cost  from  tiie  company.  6/.  Louis,  J.  &^  C. 
K.  Co.  V.  Mitclnil,  47  ///.  165. 

The  jury  found  the  value  of  the  land 
taken  at  S3000,  and  the  damages,  aside 
from  the  value  of  the  land  taken,  to  the 
landowner,  over  and  above  tiie  benetits,  at 
$2:00,  inakinj4'  in  all  S5500.  It  was  ol)- 
jected  that  the  verdict  was  defective  in 
makins?  no  reference  to  the  feticiuLj  and 
keepiuii  the  same  in  repair.  J/r/i/,  that  as 
there  was  no  proof  as  to  the  fencin.s,^  the 
jiirv  could  not  liiul  as  to  its  cost.  Proriii 
&'  A'.  /.  A'.  Co.  V.  liirkcU,  62  ///.  ^z,  7  Am. 
Ry.  h\/>.  334. 

Where  a  landowner  commences  an  action 
after  the  company  has  entered  upon  the 
land,  it  should  be  made  to  ap[)ear  whether 
the  action  is  to  recover  damages  for  a  tres- 
pass or  for  the  [lermanent  ap[)ropriation  of 
the  land;  and  the  verdict  should  show 
whether  the  damages  are  for  the  permanent 
ai)propriation  or  not,  and  alsr>  what  interest 
the  owner  has  parted  with,  and  what  the 
companv  has  acquired.  Wichila  &*  IV.  R. 
Co.  V.  Fccliliciiner,  36  Kan.  45,  12  Pac.  Rep. 
362. 

The  jury  of  freeholders  cannot,  by  their 
verdict,  instead  of  assessing  the  money 
value  of  the  property  and  damages,  require 
the  railroad  company  to  do  certain  work 
for  the  benefit  of  the  party  to  be  ex|)ropri- 
ated.  A\-i>.<  Orleans  Pac.  R.  Co.  v.  Mnrrcll, 
34  La.  Ann.  536. 

An  award  of  a  jury  which  discloses  that 
the  jury  assessed  the  damages  wliicii  they 
thought  the  respondent  entitled  to  on  ac- 
count of  his  "  claiming "  to  own  ccrtam 
land  used  anri  occupied  as  a  street,  and 
from  wiiich  it  does  not  appear  whether  the 
d.un.iges  awarded  were  the  estimated  value 
of  the  land  or  only  that  of  some  doubtful 
claim  they  supposed  him  to  be  setting  u[), 
cannot  be  sustained.  MansJicl(U  C.  &->  L.  M. 
R.  Co.  V.  Clark,  23  Mich.  519,  i  ^bn.  Ry. 
Rc/>.  I. 

rpon  an  appeal  by  either  party  in  con- 
demnation |)rocecdings,  under  section  ^5,  tit. 
I,  ch.  34,  Minn.  Gen.  St.,  the  damages  may, 
l)y  the  verdic'',  be  increaserl  or  diminished. 
.SV.  Paiif  i?-»  .V.  C.  R.  Co.  v.  Mnrpliy,  19 
Minn.  500  (Gil.  433). 

A  landowner  agreeri  to  accept  stock  for 
land  damages.  At  tiie  trial  he  agreed  that 
the  action  should  "  l)e  tried  without  objec- 
tion to  form  or  substance  of  plaintifl's  stabe- 


ment  or  defendant's  plea,  that  all  matter  of 
legal  demand  and  all  matters  of  defense 
lawfully  admissible  under  any  lorm  of  plead- 
ing shall  be  admissible  as  if  formally  set 
forth  by  declaration  or  plea."  Tlie  jury 
returned  the  fcjUowing  verdict :  "  We  find 
damages  for  plaintill  in  the  sum  of  live 
thousand  and  two  hundred  dollars,  with 
interest  included,  payaljle  in  cajiitai  ^t(l(•k 
of  defendant  company  at  par  value."  J/c/i/, 
that  the  verdict  was  in  proper  form  and 
should  be  sustained,  Jfojfii/an  v.  R/ooms- 
liii-iC  C'-' S.  A'.  Co.,  157  J\i.  Si.  174,  i-]  All. 
Rip.  5r.4. 

Xlili.  Wlu'dior  the  juvanl  tsltoiihl 
be  joint  «»r  .st'vrrul.— Where  the  petition 
avers  that  a  particular  tract  is  owner!  by 
several  persons,  they  will  be  presumed  to 
be  tenants  in  common  in  the  absence  of 
proof  to  the  contrary  ,  and  in  such  case  the 
verdict  may  find  a  gross  amount  to  be  paid 
to  the  defendants.  Sin'cr  v.  Clticago,  S.  F. 
&=  C.  R.  Co..  123  ///.  293,  14  A'.  A".  Rep.  12, 
U    West.  Rep.  726. 

Each  landowner  has  a  right  to  a  finding, 
both  as  to  the  necessity  for  taking  his  land 
and  the  compensation  he  shall  receive 
therefor.  And  a  general  award  of  a  single 
sum  for  the  taking  of  the  land  of  several 
owners  is  invalid.  Cliicago  &•  M.  L.  S.  R. 
Co.  V.  San/onl,  23  ./\/icl/.  418,  i  Am.  Ry. 
Rep.  10. 

An  award  of  damages  for  land  condemned 
for  railway  uses  was  sustainerl  where  it  ex- 
pressed the  gross  sum  allowed  to  all  joint 
claimants  and  specified  how  much  of  it  was 
for  each  of  those  interested  as  mortgagees. 
Michigan  Air  L.ine  R.  Co.  v.  Barnes,  44 
Midi'.  222.  6  A',   jr.  Rep.  651. 

82.'$.  Iti'iuiziii}'-  llio  <Iaiua}!r<>,'<.* — 
\^  'i:re  a  jury  is  reiiuircd  merely  to  dcter- 
n-  lie  the  damages  or  compensation  for  tak- 
ing property  for  a  railroad  company,  a  llnd- 
mg  in  general  terms  is  siilficient,  and  it 
need  not  specifv  the  amount  allowed  each 
item  of  injury.  Michigan  .Mr  Line  R.  Co. 
V.  Barnes,  44  Mic/i.  222,  6  A'.   W.  /up.  651. 

Where  a  right  of  way  is  over  several  dis- 
tinct parcels  of  land,  a  finding  of  a  jury 
should  indicate  the  damages  that  are  as- 
sessed to  each  parcel,  San/onl  v.  Chicago 
&^  L.S.  R.  Co.,  2  Mich.  X.  P.  \Siip/>.\  132. 

Where  a  strip  is  taken  through  a  tract 
containing  several  lots,  it  is  jjioper  for  a 
jury  to  make  an   assessment  in  one  gross 


*  See  also  ante,  482,  703. 
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sum,  although  the  commissioners  have  made 
separate  assessments  in  respect  to  each  lot. 
S/wrwooti  V.  St.  J'ait/  &^  C.  A'.  Co.,  21  Minn. 
127,  II  Am.  Ry.  Rep.  370. 

Proceedings  to  conrlemn  lands  were 
taken  by  a  railroad  company  under  the  N. 
J.  general  railroad  act,  and  upon  an  apjical 
from  the  award  of  commissioners,  an  issue 
was  framed  and  tried  in  the  circuit  court. 
Hi-ld,  that  the  jujy  were  not  required  to 
exprcjs  in  their  verdict  the  value  of  the 
land  taken  and  the  damages  in  separate 
sums,  hut  might  blend  both  in  one  aggregate 
sum.  Paclcard  v.  Bcr^cn  Keck R.  Co.,  54  JV. 
J.  L.  553,  25  .///.  Rep.  506. 

On  ilie  trial  of  an  appeal  from  the  a  s'a.d 
of  commissioners  appointed  to  condemn  a 
small  triangular  piec:e  of  ground  for  the  use 
of  a  railway  company,  the  jury  made  special 
findings  as  to  elements  of  damage,  estimat- 
ing inconvenience,  disfigurement,  and  dam- 
age, and  stating  the  amount  of  each.  They 
were  not  required  to  make  the  special  find- 
ing as  to  damage  more  definite,  or  to  recite 
and  estimate  other  elements  than  those 
two  mentioned,  but  a  motion  was  mr.de  to 
strike  them  all  out.  Hchl,  that  in  this  par- 
ticular case  there  were  other  elements  of 
damage  than  inconvenience  and  disfigure- 
ment, and  that  it  was  not  error  to  overrule 
the  motion.  Missouri  Pac.  R.  Co.  v.  Dnlaney, 
38  Kan.  246,  16  Pac.  Rep.  343. 

824.  The  requisite  certainty.— A 
verdict  in  a  proceeding  to  condemn  land 
for  right  t>f  way  which  finds  that  the  land- 
owner "  is  entitled  as  compensation  the  sum 
of  $420,  and  as  damages  the  sum  of  $41 1.25, 
a  total  sum  of  $831.25,"  is  sufficiently  cer- 
tain. Illinois  Western  Ext.  R.  Co.  v.  May- 
ranit,  93  ///.  591. 

Where  a  jury,  summoned  to  reassess  dam- 
ages for  land  taken  for  a  railroad,  rendered 
a  verdict  in  which  they  assessed  the  dam- 
ages at  a  certain  sum.  "  with  interest  there- 
on from  the  time  when  the  said  railroad 
company  took  possession  of  the  land  " — 
Iield,  that  the  verdict  was  void  for  uncer- 
tainty, and  that  the  court  of  common  pleas 
liad  no  authority  to  alter  the  same,  or  to 
supply  any  defect  therein.  Connecticut 
Ri%icr  R,  Co.  v.  Clapp,  i  Cusli.  f.Mass.)  559. 

825.  Interpreting  the  verdlet.— 
Under  Cal.  Code,  §  1249,  the  damages  in  a 
condemnation  proceedingshould  be  assessed 
as  of  the  date  of  issuing  the  summons;  but 
a  verdict  fixing  "ihe  present  value'  of  the 
land  will  be  deemed  to  refer  to  the  date  of 


the  issuing  of  the  summons,  or  the  issues 
made  by  the  pleadings,  which  are  made  up 
upon  the  complaint  and  sum'  ons,  the  sum- 
mons being  issued  upon  the  filing  of  the 
complaint.  Pacific  Coast  R.  Co.  v.  Porter, 
33  .hn.  &^  l^"ci-  J^-  Cas.  167,  74  Cal.  jCu,  15 
Pac.  Rep.  774.  — DiSTir.'GUlSHIiU  IN  Moran 
:'.  Ross,  79  Cal.  549. 

Where  damages  for  right  of  way  were  as- 
sessed at  $1500  by  a  sheriff's  jury.  May  30, 
1 88 1,  from  which  defendant  appealed,  lut 
paid  the  amount  to  the  sherift'  and  touk 
possession,  and  on  appeal  the  jury  assessed 
the  damages  at  $1300,  with  interest  at  six 
percent,  from  May  30,  1881 — //(•/</,  that  this 
was  equivalent  to  a  general  vernici  for  §1300, 
with  interest  added,  and  a  special  verdict 
that  the  damages  at  the  time  the  land  was 
taken  were  Si 300.  Noble  v.  Des  Moines  &> 
St.  L.  R.  Co.,  14  Am.  &"  En^.  R.  Cas.  208,61 
Io7ua  637,  17  iV.    H^.  Rep.  26. 

82(».  Conclusiveness  of  the  ver- 
dict.*— So  far  as  the  assessment  of  the 
value  of  the  prf)perty  to  be  taken  is  con- 
cerned, the  verdict  of  the  jury  is  conclusive, 
although,  perhaps,  a  new  trial  of  the  ques- 
tion of  value  may  be  allowed  by  the  court. 
Other  issues  made  bv  the  pleadings  may  be 
submitted  to  the  jury  under  section  309  of 
the  Cal.  Code  of  Civil  Procedure.  The  find- 
ings of  the  jury  thereon  will  be  considered 
as  adopted  by  the  court,  if  the  judgment 
•recites  them.  California  Southern  A'.  Co. 
v.  Southern  Pac.  R.  Co.,  20  Am.  &^  En^;.  R. 
Cas.  309,  67  Cal.  59,  7  Pac.  Rep.  123. 

The  jury  of  freeholders  have,  to  some  ex- 
tent, the  character  and  authority  of  experts. 
Although  their  finding  is  not  conclusive,  it 
must  be  given  due  weight.  Ne^v  Orleans, 
Ft.  J.  (S-»  G.  I.  R.  Co.  V.  Rabasse,  44  La.  Ann. 
178,  10  So.  Rep.  7o8.--Qu()TiNG  Postal  Tel. 
Cable  Co.  V.  Louisville,  N.  O.  &  T.  R.  Co., 
43  La.  Ann.  525. 

Questions  relating  to  damages  for  right 
of  way  are  peculiarly  of  a  local  nature,  and 
where  the  jury  have  been  permitted  to  view 
the  premises  adected,  and  rendered  a  ver- 
dict, the  verdict  will  not  be  set  aside  unless 
it  is  clearl)'  wrong.  Fremont,  E.  Si^  M,  V. 
R.  Co.  v.  Meeker,  44  Am.  Sf  En^:;.  R.  Cas. 
1 1 5,  28  Neb.  94, 44  A'.  W.  Rep.  79. — Foi, LOW- 
ING Omaha  Belt  R.  Co.  v.  Johnson,  24  Neb, 
707  ;  Clarke  v.  Chicago,  K.  &  N.  R.  Co.,  23 
Neb.  616 

*  Award  of  jury  generally  not  distiirl)ed,  see 
note,  30  Am.  &  Eng.  R.  Cas.  276.  See  iximi  post, 
807. 
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Where  countj'  commissioners,  in  assess- 
inji  damages  for  land  taken  for  a  railroad, 
before  tlie  act  of  184.1,  cli.  125.  was  jiasscd, 
awarded  a  sum  of  money  to  the  complain- 
ant, and  also  provided  that  the  proprietors 
of  the  road  should  make  and  niaintain  cer- 
tain fences  for  his  benefit,  and  such  com- 
plainant appealed  fnjm  the  award  of  the 
commissioners  to  a  jury,  who  assessed  dam- 
af^cs  in  his  favor,  but  made  no  order  in  their 
verdict  as  to  the  fences — held,  that  the  pro- 
prietors of  the  road  were  under  no  legal 
ohlitcTtion  to  make  and  maintain  fences, 
aij;reeal)ly  tu  tlie  award  of  the  commission- 
ers. Morss  V.  Boston  &^  M.  R.  Co.,  2  Ciis/i. 
(Mass.)  536. 

8:i7.  Special  questions  to  jury— 
Mpofial  ver<liet.— Where  the  jury,  in  ad- 
ciiion  to  their  general  verdict,  answered 
ceitain  special  questions  put  by  the  com- 
ically as  to  the  value  of  the  land  actually 
liken,  the  amount  in  gross  of  the  damage 
done  l)v  the  appropriation  to  the  balance  of 
ilie  farm,  and  the  amount  thereof  allowed 
by  them  on  account  <  certain  special  inat- 
ters  referred  to  in  the  testimony — /icld, 
tiiat  in  refusing  to  submit  this  further 
special  question  to  the  jury,  viz. — "  If  the 
land  was  worth  less  after  than  before  the 
ri,;ht  of  way  was  taken,  state  what  facts 
constituted  the  depreciation  in  value,  each 
item  separately,  and  the  amount  of  each.' 
the  court  did  not  err,  in  view  of  the  circum- 
stances of  the  case,  the  variety  of  ways  in 
which  the  taking  of  the  right  of  way  af- 
fected the  balance  of  the  farm,  and  the  im- 
pro,)al)ility  of  all  the  jurors  agreeing  as  to 
how  much  each  particular  circumstance 
affected  such  depreciation.  Leavonvorth, 
r.  (S^  S.  \V.  R.  Co.  V.  /'ait/,  10  Ai/t.  £~  E/r^^. 
R.  Cas.  490,  28  k'an.  816. 

Wliere  a  jury,  in  answer  to  a  special  ques- 
tion, say  that  they  allow  no  damages  be- 
cause of  a  certain  matter  referred  to  in  the 
testimony,  a  refusal  of  the  court  to  instruct 
tiiem  to  disregard  such  matter  in  estimating 
the  damages  furnislies  no  ground  for  com- 
plaint. Li'avi'in>.inrtli.  T.  &^S.  W.  R.  Co.  v. 
J'aii/,  10  A/n.  &^  Eng.  R.  Cas.  490,  28  Kan. 
S16. 

A  sheriff's  jury  are  not  bound  to  find  and 
return  by  their  verdict,  as  an  abstract  propo- 
sition, what  right,  title,  or  interest  a  party 
before  them  has  in  land  which  he  claims 
by  virtue  of  a  deed  in  evidence  ;  nor  are 
they  bound  to  find  a  special  verdict,  upon 
the  whole  or  any  particular  part  of  the  case 


before  them,  though  they  may  do  so  if  they 
think  proper.  Daviihon  v.  Boston  &>  M, 
R.  Co.,  3  Ciis/i.  (Mass.)  91. 

8138.  liH'oiisistiMicy  betwcM'n  yvii- 
oral  verdict  and  special  iindiiigs.— 
Upon  appeal  tvom  the  awaid  of  commis- 
sioners in  a  condemnation  proceeding,  the 
special  fmdingi  of  fact  of  the  jury  stating 
the  damages  allowed  lo  the  landowner  con- 
trol the  general  verdict.  St.  Louis,  !■!.  S. 
&>  IV.  R.  Co.  V.  McAuUff,  43  Kan.  185,  23 
Pac   Rep.  102. 

In  a  special  finding  the  jury  reported  that 
there  was  no  damage  to  defendant's  land 
not  taken,  but  in  their  assessment  of  dam- 
ages they  allowed  for  cross  fences,  fruit 
trees,  and  the  inctmvenience  of  a  curve. 
Held,  that  this  was  inconsistent  with  the 
special  finding,  and  shou'''  not  be  allowed. 
San  Josd  &>  A.  R.  Co.  v.  yne,  44  Aui.  (Sf 
Eng.  R,  Cas.  158,  83  Cal.  j66,  23  Pac.  Rep. 
522. 

829.  Objections  to  the  verdict, 
time  to  apply  for  relief,  etc.— Tlie 
charter  of  appellee  gives  the  property  owner 
the  right  to  a  hearing  after  the  return  of 
the  verdict  and  during  a  regular  term  of  the 
court,  and  it  is  not  material  when  the  term 
begins  if  a  reasonable  opportunity  be  given 
to  the  parties  for  preparation.  Notice  to 
owners  is  not  expressly  required  by  the 
charter  to  be  given  in  any  stage  of  the  pro- 
ceeding, but,  by  necessary  implication,  it  is 
indispensable.  Tracy  v.  El/za/)e//ito7iin,  L. 
&o  B.  S.  R.  Co.,  \^Am.  <?~  Eng.  R.  Cas.  407, 
80 A>.  259. — Quoting  Harpers.  Lexington 
&  O.  R.  Co.,  2  Dana  (Ky.)  227. 

Whether,  in  case  of  assessment  of  the 
value  of  improvements  under  secticni  five  of 
the  Neb.  Act  of  1S83,  entitled  "  An  act  for 
the  relief  of  occupying  claimants,"  etc.,  the 
remedy  is  exclusive  and  the  failure  to  object 
to  the  verdict  of  the  appraisers  within  the 
time  fixed  by  said  section  is  a  waiver  of  the 
right,  guerre.  Burlington  <S^  M.  R.  R,  Co. 
V.  Dobsou,  17  Neb.  450,  23  N.  W.  Rep.  353. 

8.'{0.  Power  of  court  to  set  asi<le. 
—A  circuit  judge  fias  no  power  to  set  aside 
the  award  and  report  of  a  jury  in  condemna- 
tion proceedings,  and  order  a  new  trial  or 
inquisition  before  a  new  jury,  where  the  ob- 
jections to  the  confirmation  of  the  report 
are  not  based  on  junsdictionil  defects. 
Backus  v.  Gartner,  89  Mich.  209,  50  A'.  \V. 
Rep.  646.— Further  dkcision  in  Fort  St. 
Union  Depot  Co.  v.  Backus,  92  Mich.  33. 

Under  the  Pa.  Act  of  April  2, 1 831,  author- 
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i/iiifj  the  governor  to  incorporate  the  Phila- 
flclphia  and  Dela.vare  County  and  South- 
wark  R.  Cos.,  the  court  of  common  pleas, 
by  whom  the  jurors  may  be  api)<)inted  to 
assess  tlic  (huiiaj^es,  has  no  power  to  ex- 
amine into  tlie  nieriis  of  the  report,  and  set 
it  aside  on  tlie  mere  ij;ronnd  of  inadeciuacy 
or  txcessiveness  of  daniages.  ll''////jii;'  v. 
]>alliii!ore   K.    Co.,    5    ]\'/uuL    {Pa.)    460. — 

CKI  TICISKD    AND    DIS  llNGUISHKl)  IN   Penn- 

svlvaida  R.  Co.  ?'.  Ileister,  8  I'a.  St.  445. 

831.  Motion  to  set  asido,  j;eiu'r- 
ally. —  A  motioi:  to  set  aside  tlie  verdict 
of  a  jury  assessinl;  flamage  for  land  taken 
for  a  railroad  must  be  addressed  to  and  ad- 
judicated upon  by  the  court  to  which  the 
vcidict  is  returned,  ijtirr  v.  Bnckspori  &> 
.'!.  A'.  Co.,  64  J/d'.  130. 

Where,  after  a  trial  upon  an  a[)pea1  to  the 
di>trict  court  in  condenmaiion  proceedings, 
a  case  is  settled,  embod;  ing  the  proceed- 
inL;s  upon  the  trial,  upon  which  a  motion  .3 
I'.ised  te  set  aside  the  verdict  as  contrary  to 
law,  the  case  may  be  referred  to  to  ascertain 
the  issues.  S/.  l''aul  &>>  S.  C.  R.  Co.  v. 
Malt/iiivs,  \6Miiiu.  341  (Gi7.  303V 

83ii.  (lroiiiid.s  for  si'ttinjjf  aside 
vt'rdict,  };«'iH'rally.— Good  cause  must 
he  shown  before  a  report  of  a  jury  in  con- 
demnation proceedings  will  be  set  aside; 
and  in  the  absence  of  such  showing  the 
presumption  is  in  favor  of  the  report  and 
that  the  jury  discharged  their  duty.  Oraiij^re 
/>>■//  K.  Co.  V.  Crajicr,  32  l-la.  28,  13  So. 
R,-t>.  444. 

In  an  expropriation  proceeding  the  ver- 
<lict  of  a  jury  of  the  vicinage,  composed  of 
landowners  and  presumed  to  be  familiar 
with  the  value  of  the  land  sought  to  be  ex- 
I'ropriated,  will  not  be  disturbed,  unless  it 
is  found  to  be  inconsistent  with  the  proof 
in  the  record,  or  entirely  unsupported  by 
evidence.  Ncii'  Orh-aiis  &•  G.  R.  Co.  v. 
i'rank,  30  Am.  &>  i^it,^-  R-  Ca.'!.  275,  39  La. 
.hui.  "joy,  2  .So.  Rep.  310. 

Tlie  award  of  the  jury  will  not  be  set 
aside  merely  because  of  the  admission  of 
i(  siimony  that  would  not  have  been  admis- 
sible under  strict  legal  rules,  unless  it  ap- 
pears to  have  causefl  substantial  injustice. 
D,tioit  W.  T.  &>  /.  R.  Co.  V.  Cr<i/h\  \o/lm. 
&^  I'.iii;.  R.  Ciis.  502,  50  A//c//.  182,  15  A'. 
W.  AV/.  73- 

The  court  before  which  proceedings  are 
had  upon  the  question  of  conlirming  or  set- 
ting aside  the  findings  anrl  award  of  a  jury 
in  condemnation  proceedings  may  set  aside 


the  award,  and  order  a  new  trial  before  a 
new  jury,  upon  the  following  grounds:  (1) 
for  fraud  or  misconduct  of  the  jury  allect- 
ing  the  rights  of  the  parties ;  (2)  for  gross 
errors  or  mistakes  of  the  jury;  (3)  for  the 
erroneous  rejection  or  admissiim  of  testi- 
mony alTec'ing   the    rights  of  the    parties; 

(4)  for  errors  of  such  an  extraordinary 
character  or  grossness  as  furnish  a  just  in- 
ference of  the  existence  of  undue  inlluence, 
partiality,  bias,  and  prejudice,  or  unfaithful- 
ness in  the  discharge  of  the  duty  imposed  ; 

(5)  wdien  it  is  apiKirent  that  the  damages 
awarded  are  either  inadequate  or  excessive. 
J'O//  S/.  Union  Depot  Co.  v.  /nii/:iis,  92 
a1//c7/.  33,  52  A'.  W.  Rip.  79o.--F<>UMr.R  dk- 
CISION  IN  Backus  7/.  'Partner,  89  Mich.  209. 
— Foi.i-OWiNG  Mai-  eiie,  H.  &  ().  R.  Co. 
V.  Probate  Judge,  5j  Mich.  217.  Oi-'OTINU 
Port  Huron  &  N.  W.  K.  Co.  v.  Callanan,  61 
Mich.  12. 

8.33.  Irrejiularities  I'oniieotod^vith 
view  of  j>reinlse.s.— It  is  misconduct  for 
two  of  the  jurors,  without  the  direction  or 
consent  of  the  court,  after  the  evidence  has 
been  submitted  and  before  the  argument  of 
counsel  in  the  case,  to  go  together  to  the 
real  estate  in  controversy  and  examine  it  in 
order  that  they  might  have  a  belter  under- 
standing of  the  case  they  are  trying  and  be 
the  better  enabled  to  fix  a  value  thereon. 
Qytnuxn  v.  Union  Rac.  R.  Co.,  17  Ai/i.  &> 
l''.ng.  R.  Cas.  136,  32  Kan.  419,  4  Pac.  Rep, 
858. 

Where  a  jury  is  called  upon  to  assess 
damages  for  the  taking  of  a  right  of  way 
over  the  lands  of  several  distinct  owners, 
the  verdict  will  not  be  set  aside  l)ecause  the 
sherifT  in  charge  of  the  jury  directed  them 
to  view  all  of  the  premises  before  hearing  the 
evidence  as  to  any  one,  instead  of  hearing 
the  evidence  in  each  case  and  then  making 
a  personal  view.  The  method  pursued  by 
the  sherilT  is  more  convenient  and  tends  to 
a  more  speedy  trial,  and  is  unobjectionable, 
Jameson  v.  .^liuiroseo^t^in  R.  Co.,  52  Me.  412. 

834.  lrrej;iilar  mode  of  arrival  at 
verdiet. — In  proceedings  to  condemn  land 
for  right  of  way,  all  parties  thereto  are  en- 
titled to  have  the  intelligent  judgment  of 
the  entire  jury  upon  the  assessment  of  dam- 
ages to  be  allowed  ;  and  should  it  appear 
that  the  jury  re;iched  a  verdict  by  an  agree- 
ment in  advance  that  each  one  should  set 
down  the  sum  to  which  he  considered  the 
landowner  entitled,  that  the  aggregate  of 
these  sums  should  be  divided  by  the  number 
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of  the  jury,  and  the  quotient  tluis  obtained 
sh(juld  be  tlic  amount  of  the  verdict,  it  will  be 
set  aside.  Orange  Belt  K.  Co.  v.  Craver,  32 
Fhi.  28,  13  So.  Rep.  444.— Quoting  Mar- 
quette, H.  &  O.  R.  Co.  V.  Probate  Judge,  53 
Mich.  217. 

But  where  it  appears  that  the  average  of 
the  estimates  of  the  jurors  was  obtained  by 
adding  up  the  amounts  and  dividing  the 
result  by  the  number  of  tlic  jury,  and  after- 
wards the  average  thus  obtained  was  ob- 
jfcied  to  by  some  of  the  jury,  and  upon  fur- 
ther consideration  another  sum  was  agreed 
U])on  as  a  verdit't,  the  verdict  will  not  be 
set  aside.  Orange  lirlt  K.  Co.  v.  Craver,  32 
J'V.i.  28,  13  So.  Rep.  444. 

K.'Sri.  Mistake. — When,  in  the  assess- 
ment of  damages  for  land  taken  for  a  rail- 
road, it  appears  that  injustice  has  been  done 
through  some  mistake  or  misapprehension 
of  the  jury,  the  verdict  will  be  set  aside. 
Cadmus  V.  Central  R.  Co.,  31  N.J.  L.  179. 

83<>.  Verdict  a^^aiiist  weiylit  of 
evideiiee. — Where  .'lere  is  a  conflict  of 
evidence  and  the  verdict  is  consistent  with 
all  the  facts  and  circumstances  in  the  case, 
it  will  not  be  set  aside  merely  because  the 
court  may  regard  the  weight  of  evidence  in 
the  record  against  it ;  but  when  it  clearly 
appears  that  the  amount  fixed  is  wholly  in- 
consistent with  and  contrary  to  all  the  proofs, 
It  is  the  duty  of  the  court  to  interfere  and 
resubinitthecase  to  another  jury.  Atchison, 
T.  6-  S.  F.  A'.  Co.  V.  Schndder,  127  ///.  144, 
2  L.  R.  A.  422,  20  N.  E.  Rep.  41.— Quoting 
Mitchell  V.  Illinois  &  St.  L.  R.  Co.,  85  III. 
567  ;  Chicago  &  I.  R.  Co.  v.  Hopkins,  90  111. 
323 ;  Green  v.  Chicago,  97  111.  373. 

The  superior  court  has  authority,  under 
Mass.  Gen.  St.  ch.  43,  §  40,  f^  set  aside 
the  verdict  of  a  sheriff's  jury  on  a  petition 
for  damages  for  land  taken  for  a  railroad, 
upoii  the  ground  that  the  verdict  is  against 
the  weight  of  the  evidence ;  and  may,  in 
their  discretion,  determine  whether  the  evi- 
dence which  was  before  the  sheriff's  jury 
shall  be  presented  to  them,  and,  if  so,  in 
what  mode.  Fttchburg  R.  Co.  v.  Eastern 
R.  Co.,  6  Allen  {Mass.)  98. 

,\  railr(\id  ran  diagonally  across  a  tract 
of  1 3  acres  of  land  so  as  to  cut  ofT  two  por- 
tions of  it  in  triangular  form,  and  separat- 
ing them  from  the  main  tract  and  from 
each  other.  In  eminent  domain  proceed- 
ings a  verdict  was  returned  for  $50  for  the 
land  taken  and  $636  for  damages.  A  former 
jury  had  given  $600  damages  in  all.  Held, 
4  D.  R.  D.— 48. 


that  the  verdict  was  not  so  palpably  against 
the  evidence  as  to  be  disturbed.  O/iio  I'al- 
ley  R.  &^  M.  Co.  v.  Kuhn,  {Ky.)  5  S.  IV. 
Rip.  419. 

837.  Exeessive  daiuayes.*— The  as- 
sessment of  damages  is  peculiarly  the  prov- 
ince of  the  jury,  and  where  there  is  a  mo- 
tion to  set  aside  a  verdict,  because  of  exces- 
sive or  inadequate  damages,  the  court  must 
not  encroach  upon  such  province  of  the 
jury,  save  in  strong  cases  of  injustice.  No 
mere  difference  of  opinion,  however  decided, 
justifies  an  interference  with  the  verdict  for 
this  cause,  but  the  amount  nmst  be  so  out 
of  the  way  as  to  evince  passion,  prejudice, 
partiality,  or  corruption  in  the  jury.  Bat- 
trellv.  Ohio  River  R.  Co.,  34  W.  Va.  232,  12 
S.  E.  Rep.  699. —  Quoting  McKenzie  v. 
Ohio  River  R.  Co.,  27  W.  Va.  309. —  Texas 
&^  St.  L.  R.  Co.  V.  E.ddy,  42  Ark.  527.  Ball 
V.  Keokuk  &>  N.  IV.  R.  Co.,  74  Iowa  132,  37 
A'.  IV.  Rep.  no.  Louisville  &^  N.  A'.  Co.  v. 
Ingrain,  {A'y.)  14  S.  IV.  Rep.  534. 

There  being  testimony  tending  to  showthat 
defendant's  land  was  damaged,  was  isolated, 
and  rendered  inaccessible  by  reason  of  the 
taking  of  the  right  of  way,  and  the  cuts  and 
fills  rendered  necessary  by  the  construction 
of  the  raikoad,  and  the  jury  having  been 
permitted  to  view  the  premises,  a  verdict 
for  an  amount  of  damages  which  seems  to 
be  reasonable  and  not  extravagant  will  be 
upheld.  Sioux  City  &•  P.  R.  Co.  v.  IVeimer, 
20  Ant.  &•  Eng.  R.  Cas.  184,  16  Neb.  272,  20 
N.  JV.  Rep.  349.  » 

A  verdict  for  $1700  cannot  be  considered 
excessive  where  several  witnesses  testify 
that,  in  their  opinion,  the  farm,  consisting 
of  313  acres,  was  depreciated  gio  per  acre. 
Dudley  V.  Minnesota  6~»  N.  W.  R.  Co.,  36 
Am.  &>  Eng.  R.  Cas.  593,  77  lo^va  408,  42  N. 
IV.  Rep.  359. 

Where  three  witnesses  put  the  value  of 
land  taken  at  $1000,  two  at  $1050,  one  at 
Si  100,  one  at  $1200,  and  one  at  S900,  a  ver- 
dict for  I950  will  be  sust.iined.  Grannis  v. 
,SV.  Paul  <S-  C.  R.  Co.,  18  Minn.  194  (Gil. 
178).  — Followed  in  Scott  v.  St.  Paul  & 
C.  R.  Co.,  21   Minn.  322. 

An  award  by  a  jury  of  S3000  for  a  strip  of 
land  100  feet  wide  across  an  i8-acre  tract  on 
which  there  is  a  house  woith  3iooo  and  a 
barn  worth  S400,  with  some  outbuildings 
and  a  young  orchard  not  in  'jearing,  the 
road  running  33  feet  from  the  house,  where 
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ninny  witnesses  fix  tlic  value  oi  the  entire 
tract  with  its  iniproviMiicnts  at  less  than 
the  amount  of  the  award,  will  be  set  aside 
as  excessive.  Louiyvilic  &<>  X.  R.  Co.  v. 
A.:/n-r,  {Ky.)  15  .V.  U\  Rt-p.  517. 

Where  the  land  S()Ui,dit  to  be  taken  for 
ri^ht  of  way,  situate  in  the  limits  of  a  city, 
w:is  over  ten  acres,  and  twenty-five  wit- 
ursses  sworn  estimated  the  damages  at 
\-.irious  suirs  from  $iSoo  to  §18,000,  and 
tiie  jury  assessed  the  damages  at  S5500  — 
I/eld,  ll:nt  the  damages  were  not  excessive. 
Pt-ofia  cr»  A'.  /.  R.  Co.  v.  lUikett,  62  ///.  332, 
7  Am.  Ry.  Rep.  334. 

A  railroad  was  located  over  a  three-acre 
tract  of  land  on  which  was  a  mill,  so  as  to 
cause  the  smoke-stack  and  part  of  the 
boiler  house  to  be  removed,  and  also  to 
destroy  the  road  to  the  mill.  The  evidence 
as  to  the  value  of  the  property  was  conflict- 
ing, ranging  from  nothing  up  to  §6000. 
The  jury  gave  S-500  damages.  Held, 
not  excessive.  State  Line  R.  Co.  v.  Play- 
ford,  {I'll.)  14  .///.  Rep.  355. 

8J?8.  IJeductioii  of  oxccssive  ver- 
dict.*— Where  two  successive  juries  find 
for  plaintiff  a  verdict  for  a  much  greater 
sum  than  the  value  of  the  land  taken,  and 
such  is  the  opir.iou  of  the  court  after  a  re- 
view of  the  evidence,  out  of  respect  to  the 
jury  the  second  verdict  will  not  be  set  aside, 
but  its  amount  will  be  reduced  by  such  a 
sum  as  the  testimony  imperatively  de- 
manded. Watson  V.  Railroad  Co.,  15  Pliila. 
(Pa.)  224. 

8;J1).  Inadequacy  of  daiuayes.t— A 
railroad  company  condemned  a  right  of  way 
through  a  forty-acre  tract,  appropriating 
about  four  acres  and  cutting  of!  fourteen 
acres  from  the  residue  of  the  tract.  The 
jury  returned  a  verdict  assessing  the  com- 
pensation at  about  one  tenth  of  the  value 
of  the  entire  tract.  Held,  that  as  it  was 
apparent  that  the  jury  had  not  taken  into 
consideration  the  damages  arising  from 
cutting  off  the  fourteen  acres  from  the 
residue  of  the  tract,  the  award  must  be 
set  aside.  Grand  Rapids,  L.  &•  D.  R.  Co. 
V.  Chcsehro,  39  Am.  &^  Enjj-.  R.  Cas.  1 59,  74 
Mie/i.  466,  42  N.  IF.  Rep.  66. 

In  a  proceeding  to  condemn  a  lot  upon 
which  there  was  a  buildmg,  occupied  by  a 
tenant  for  a  saloon  and  restaurant,  under 
an  unexpired  lease,  a  real  estate  dealer  tes- 


*  See  also /w/,  92 7. 
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tified  that  tlie\alue  of  the  leasehold  interest 
was  between  §2500  and  Sj^oo.  over  and 
above  the  rent,  which  was  $60  a  month. 
The  tenant  testified  that  he  had  occuiied 
tlic  premises  for  eighf  or  nine  years,  and 
that  the  leasehold  interest  was  wortli  to 
him  the  amount  of  the  rent  onl\-.  The 
jury  gave  the  tenant  S'5o  as  compensation 
f(;r  liis  interest  and  §100  for  the  ccjsts  and 
expenses  of  remo\al.  Held,  on  ajjpeal  by 
the  tenant,  that  the  verdict  was  not  too  low, 
under  the  evidence.  Beeker  v.  C/iieat^o.  B. 
<S^'  i2.  R.  Co.,  xzdill.  436,  18  N.  E.  R.'/i.  564. 

840.  Kviileuce  and  practice  on 
motion  to  set  a.sidc. — The  inquiry  before 
the  circuit  court  on  a  protest  against  the 
report  of  a  jury  in  condemnation  proceed- 
ings is  no*  in  the  nature  of  an  original  pro- 
ceeding to  fix  the  amount  of  compensation 
to  be  allowed  the  landowner,  but  is  an  in- 
vestigation into  the  validity  and  regularity 
of  the  proceedings  by  the  jury  in  fixing  the 
compensation  to  be  awarded;  and  ii])o  . 
such  a  hearing  the  party  objecting  to  the 
report  has  the  right  to  produce  evidence 
tending  to  show  good  grounds  for  setting 
aside  the  rep.ort,  and  if  tlie  court  should 
deny  this  right  it  would  be  error.  Orange 
Belt  R.  Co.  V.  Craver,  32  Fla.  28,  1 3  So.  Rep. 

444- 

The  judge  at  nisi priiis,  upon  a  motion  to 
set  aside  the  verdict  of  a  jury  drawn  to  es- 
timate the  damages  sustained  by  the  loca- 
tion of  a  railroad,  refused  to  hear  any  evi- 
dence tosliow  that  the  award  was  excessive, 
or  that  the  jury  disregarded  the  instructions 
of  the  person  appointed  to  preside  at  the 
hearing.  Held,  that  exceptions  would  not 
lie  on  account  of  such  refusal.  Lennox  v. 
Knox  iS^  L.  R.  Co.,  62  Me.  322. 

An  objection  that  the  award  of  the  jury 
"is  against  the  law  and  evidence  in  the 
case "  does  not  show  what  objections  are 
waived,  and  is  insuflicient  to  raise  any  ques- 
tion. Michigan  Air  Line  R.  Co.  v.  Barnes, 
44  Mich.  222,  6  A'.  W.  Rep.  651. 

841.  Setting'  aside  cm  appeal. — 
While,  under  the  statute,  the  supreme 
court  may,  upon  appeal,  set  aside  an  award 
of  a  jury  in  condemnation  proceedings  and 
order  a  new  appraisal,  this  should  only  be 
done  where  it  is  clear  that  the  award  is 
against  the  evidence.  Fort  St.  Union  Depot 
Co.  V.Jones.  83  Mich.  41 5,  47  A'.  //'.  Rep.  349. 

Where  the  county  commissioners  impanel 
a  sheriff's  jury  to  assess  the  damages  10 
land   taken   for  the  public  use,  and  their 
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verdict  is  returned  to  the  superior  court, 
under  the  statute,  where  it  is  set  aside,  the 
court  cannot  proceed  in  a  new  trial  at  the 
bar  of  the  court.  Tiie  only  method  to  be 
pursued  is  an  application  for  a  new  jury. 
JVamfsi/  Power  Co.  v.  Lowell  Sr'  A.  R.  Co., 
139  Mass.  173. 

14.  Jiulgmeut. 

8412.  IJnty  of  tMUirt  t«n'eii<ler  jinls- 
iin'iit  «>ii  verdict  or  report.  — In  jiro- 
ceedinys  by  a  railroad  corporation  to  appro- 
]iriaie  private  property,  there  must  be  a 
judjLiment  confirming  the  verdict  of  the 
jury  before  the  corporation  is  entitled,  by  a 
deposit  of  the  anionnt  of  such  verdict,  to 
possession  of  the  property  ap[)ropriated. 
Wagners,  h^ew  Yori:.  C.  ^S^•  Si.  L.  R.  Co., 
10  /////.  &■'  Eiii^.  R.  Cos.  380,  38  0/1/0  S/.  32. 
— Ol'orii)  IN  State  ex  rel.  v.  Lubke,  15  Mo. 
App.  152.  Rf.viewed  in  Ex  parte  Reyn- 
olds, 44  Am.  &  Eng.  R.   Cas.  60,   52  Ark. 

330- 

In  case  of  an  appeal  from  the  award  of 
Commissioners  appointed  to  assess  the 
damages,  it  is  the  duty  of  the  district  court 
to  render  judgment  on  the  verdict  of  the 
jury.  D/etricfis  V.  Lincoln  &^  N.  W.  R.  Co., 
12  Xeb.  225, 10  N.  IV.  Ref>.  718.— Followed 
IN  Drath  7>.  Burlington  &  M.  R.  R.  Co.,  20 
Am.  &  Eng.  R.  Cas.  385,  15  Neb.  367. 

Where  the  jury  return  a  verdict  for  a  less 
sum  than  had  been  awarded  by  the  commis- 
sioners, judgment  should  be  entered  on  the 
verdict,  not  on  the  award.  Ennts  v.  Wood 
R/ver  Byatu/i  R.  Co.,  12  A*.  /.  75. 

Where  a  second  assessment  of  damages 
is  made,  the  court  must  render  judgment 
for  the  full  amount  found  by  the  commis- 
sioners. If  money  has  been  paid  into  court 
upon  a  former  assessment  which  has  since 
been  set  aside  at  the  instance  of  the  land- 
owner, it  cannot  be  treated  as  a  payment  or 
allov/ed  as  a  credit  on  the  judgment.  Pro- 
volt  V.  C/i/cago,  R.  L  &>  P.  R.  Co.,  6c,  Mo.  633. 

Where  a  lot  was  condemned  by  a  railroad 
company,  the  money  deposited  with  the 
county  judge,  an  appeal  taken  to  the  dis- 
trict court,  and  a  verdict  rendered  in  favor 
of  the  lot  owner,  it  is  the  duty  '>f  the  dis- 
trict court  to  render  judgment  on  such  ver- 
'ict,  and  an  execution  m:iy  be  issued 
thereon.  Drat/i  v.  Ihirhngton  &^  M.  R.  R. 
Co.,  20  Am.  ^^  Eng.  R.  Cas.  385,  15  Neb.  367, 
18  A'.  W-  Rep.  717  —Following  Dietnchs 
V.  Lincoln  &  N   W   R.  Co.,  12  Neb.  225. 

843.  Form  ot  iu(l{;mcnt.    Tlie  jury. 


in  a  proceeding  to  condemn  lands  for  the 
use  of  a  railroad,  must  assess  the  compensa- 
tion to  be  paid  the  owner  in  a  gross  sum, 
which  should  be  ciUcred  as  tiie  judgment 
of  the  court.  The  judgment  must  be  an 
order  authorizing  tiie  petitioner  to  enter 
upon  the  land  and  use  the  same,  upon  pay- 
ment of  the  compensation  found  by  the 
jury,  but  thore  should  be  no  aw.ird  of  exe- 
cution therefor.  Peoria,  P.  iS--»  J.  R.  Co.  v. 
J'eoria  &>  S.  R.  Co.,  66  ///.  174. 

Where  the  statute  provides  that  the  in- 
terest in  the  land  taken  shall  vest  in  the 
companv  upon  payment  of  the  damages  as- 
sessed, it  is  error  to  enter  a  judgment  mak- 
ing payment  of  the  costs  of  the  proceeding 
also  a  condition  precedent  to  vesting  title 
in  the  company.  Evansv///e,  L  &^  C.  S.  L. 
R.  Co.  V.  F/tzpalrie/{,  \o  Inii.  120. 

Upon  an  appeal  from  an  award  of  com- 
missioners it  is  sulficient  that  the  judgment 
follow  the  verdict  in  adjudging  a  gross  sum 
to  p'lintifis,  the  entry  of  judgment  for  the 
amount  assessed  by  the  verdict  being  all 
that  is  required  by  the  cliari"r  of  tiie  rail- 
road company.  S/ieriuood  v.  S!.  Paul  &->  C. 
R.  Co.,  21  Minn.  127,  11  Am.  Ry.  Rep.  370. — 
Distinguished  in  Contcr  z*.  St.  Paul  &  S. 
C.  R.  Co.,  24  Minn.  313. 

It  is  upon  tlie  payment  into  court  of  the 
damages  assessed  by  the  jury  that  the 
court  is  authorized  to  render  judgment  ap- 
propriating the  lands;  nor  can  the  court 
render  any  other  than  the  particular  kind 
of  judgment  the  statute  itself  autliorizes. 
Oregonian  R.  Co.  v.  /////,  9  0/eg.  377. — 
Reviewing  State  ex  rei.  ?'.  Cincinnati  &  I. 
R.  Co.,  17  Ohio  St.  103;  Wakner  ?'.  War- 
ner, 25  Mo.  2S6 ;  Gear  v.  Dubuque  &.  S.  C. 
R.  Co.,  20  Iowa  527 ;  St.  Louis,  L  &  D.  R. 
Co.  7/.  Wilder,  17  Kan.  239;  Kansas  City,  L. 
&  S.  R.  Co.  V.  Merrill,  25  Kan.  422. 

844.  Personal  jiul^iiient  si}>ain.st 
coiiipniiy  iniproi>er.  -On  an  appeal  in 
the  district  court  it  is  error  to  render  an 
ordinary  personal  judgment  against  the 
railroad  company  fot  the  damages  asscsscil, 
to  be  collected  bv  execution.  The  judg- 
ment for  damages  in  S'uch  a  case  should  be 
in  the  nature  of  an  award  of  damages,  such 
as  is  made  by  the  condemnation  commis- 
sioners. SI.  Louis.  L.  &^  D.  R.  Co.  v 
Wilder,  17  A'an.  239. -Reviewed  in  Ore- 
gonian  R.  Co.  7>.  Hill,  9  Oreg.  y]7.-—Law- 
reiice  iS>«  T.  R.  Co.  v.  Moore,  24  Kan.  323. 
Kansas  City,  W.  &-  X.  \V.  A.  Co.  v.  Ken- 
nedy. 49  Kan.  19,  30  Pac.  Rep.  126,     Oregon 
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A\  Co.  V.  Bridwell,  1 7  /?;;/.  <5-  A";/^.  /v'.  Cas.  1 30. 
1 1  Orcf^.  282,  3  /'(fc.  /w/.  6S4.  Chesapeake 
<S-  t;.  A'.  C(;.  V.  Bradford,  b\V.  Va.  220, 

Under  Minn.  Gen.  St.  ch.  34,  tit.  i,  in  all 
cases  (jf  condemnation  to  public  use  the 
owner  (jf  lands  is  entitled  to  a  personal 
juflj;inent  for  the  damaj^es  awarded  a^^dnst 
the  company  or  party  instituting  the  pro- 
ceedinj;s.  Rohlniis  v.  .S7.  Panl,  S.  &~'  T.  F. 
R.  Co.,  24  Minn.  191. 

845.  The  rrlief  granted —  What 
provisions  are  proper.*— In  California, 
if  tin:  court  finds  the  value  of  the  land 
taken,  generally,  in  dciliars  and  cents,  with- 
out saying  that  the  estimated  value  is  in 
gold  coin,  it  cannot  render  a  judgment  in 
gold  coin.  North  Pac.  R.  Co.  v.  Reynolds, 
50  Cal.  280. 

In  Illinois,  where  defendant  claims  to 
own  the  land,  and  the  only  evidence  is  as 
to  the  amount  of  damages,  a  judgment,  on 
a  verdict  awarding  damages,  should  either 
direct  the  sum  to  be  paid  to  the  landowner, 
or  that  it  be  deposited  with  the  county 
treasurer  for  his  use  and  benefit.  Convers 
V.  Atchison,  T.  &>  S.  F.  R.  Co.,  142  U.  S. 
671,  12  Sup.  Ct.  Rep.  351. 

Where  the  petitioner  has  not  already  en- 
tered upon  the  land  sought  to  be  con- 
demned, the  judgment  should  order  that  the 
petitioner  enter  upon  and  use  the  property 
condemned  upon  payment  of  the  compen- 
sation found  by  the  jury.  But  where  the 
petitioner  has  given  the  requisite  bond  and 
has  entered,  such  an  order  is  unnecessary. 
Rockford,  R.  I.  (S^•  St.  L.  R.  Co.  v.  Coppi'n- 
ger,  66  ///.  510. 

In  a  proceedmg  under  the  Ind.  general 
railroad  law  it  is  not  necessary,  in  rendering 
judgment  in  favor  of  a  landowner  for  the 
damages  assessed,  to  provide  that  a  deed 
shall  be  executed  to  the  railroad  company 
for  the  land  condemned.  The  title  which 
the  company  gets  is  acquired  under  the 
statute.  Indianapolis  &•  St.  L.  R.  Co.  v. 
Sntythe,  45  Ind.  322.  —  DISTINGUISHING 
Evansville  &  C.  R.  Co.  v.  Miller,  30  Ind. 
209. 

In  a  proceeding  under  the  charter  of  the 
Evansville  &  I.  R.  Co.  (Ind.  Local  Law.<« 
1849)  it  is  error  to  render  a  common  judg- 
ment against  the  corporation  for  the  dam- 
ages without  a  decree  for  the  conveyance  of 

*  Judgment  for  damages  should  be  to  land- 
owner personally,  see  51  Am.  &  Eng.  R.  Cas. 

651,  abstr. 


the  land  in  question  to  tlie  corporation 
upon  the  payment  of  the  money.  F-.'iins- 
ville  &*  C.  R.  Co.  V.  Miller,  30  Ind.  209. — 
DiSTiNGUISHKU  IN  Indianapolis  &  St.  L.  R. 
Co.  V.  Smythe,  45  Ind.  322. 

When  damages  arc  assessed  the  judgment 
includes  all  damages  resulting  from  the 
construction  and  from  necessary  and  proper 
use  of  the  right  of  way,  street,  or  higliway 
by  the  railroad  C(jmpany  for  railroad  pur- 
poses. White  V.  Chie,!i;o,  St.  L.  &^  P.  R. 
Co.,  43  Am.  &^  Fni;.  R.  Cas.  156,  122  ///(/. 
317,  23  A'.  A".  Rep.  782,  7  L.  R.  A.  257. 

In  Louisiana,  where  the  plaintilT  claims 
under  existing  laws  the  full  ()wnerslii|)  of 
the  land,  and  tiie  defendant  does  not  by  his 
answer  deny  the  right  of  full  ownersliip, 
but  merely  disputes  the  amount  of  land 
claimed,  a  judgment  may  be  properly  ren- 
dered recognizing  the  title  in  fee  chdnied 
by  plaintiff.  Ne^M  Orleans  Pac.  R.  Co.  v. 
Gay,  31  La.  Ann.  430. 

In  proceedings  under  Minn.  Gen.  St.  ch. 
34,  tit.  I,  a  bond  having  been  given  on  ap- 
peal taken,  pursuant  to  section  23  of  said 
title,  the  judgment  authorized  to  be  entered 
on  a  verdict  found  therein  is  one  not  oidy 
settling  and  declaring  the  right  of  the  com- 
pany seeking  to  appropriate  the  property  to 
the  use  thereof,  upon  payment  made,  but 
also  in  favor  of  the  landowner  for  the 
amount  of  compensation,  as  found  by  such 
verdict,  and  adjudging  and  declaring  his 
absolute  right  thereto.  Curtis  v.  St.  Paul, 
S.  &^  T.  F.  R.  Co.,  21  ,\Tinn.  497. 

Commissioners  having  apjjortioned  the 
amount  of  their  award  between  the  owner 
of  the  land  taken  and  a  mortgagee  thereof, 
on  an  appeal  by  the  owner  the  railroad 
company  failed  to  make  any  proof  of  the 
mortgagee's  interest  in  the  land.  //(•/</,  i hat 
a  judgment  in  favor  of  the  owner,  maknig 
no  provision  for  the  payment  to  the  mort- 
gagee of  any  part  of  the  sum  awarded  by 
the  verdict,  was  not  erroneous.  Wooster  v. 
Sugar  River  Valley  R.  Co.,  10  Am.  &>  Kng. 
R.  Cas.  499,  57  Wis.  311,  15  N.  W.  /\V/.  401. 

In  such  case  the  railroad  company  miglit 
pay  the  amount  of  the  judgment  into  court 
^.n.j  apply  for  an  order  that  the  sum 
awarded  to  the  mortgagee  by  the  commis- 
sioners be  paid  to  him  from  such  deposit. 
Wooste.  V.  Sugar  River  Valley  R.  Co.,  10 
Am.  &-•  Eng.  R.  Cas.  499,  57  Wis.  311,  15 
X.  W.  Rep.  4.01. — DisriNGUlSHKiJ  in  Tay- 
lor V.  Chicago,  M.  &  St.  P.  R.  Co.,  81  Wis. 
82. 
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840.  Certainty  ns  to  (U'scriptioii  of 
land,  ownorshlp,  <*tc*.  —  A  juiiKment 
;i!:i;iinsi  a  railroad  company  which  refers  to 
till;  verdict  wiiereiii  tlie  hind  taken  is  prop- 
erly described,  is  sufficiently  definite  and 
certain  as  to  the  hind  for  the  takiiiy  of 
which  the  juflgmcnt  is  rendered.  Pioria  iS^ 
R.  I.  R.  Co.  V.  Mitchell,  74  ///.  394. 

Wiiere,  in  a  proceedini^  to  condemn  an 
entire  property,  the  description  of  a  part 
was  omitted  in  tiie  verdict  and  judgment, 
and  the  judgment  is  in  due  form  and  valid 
as  to  the  remaining  part,  and  the  record 
fail.s  to  show  that  the  compensation  allowed 
was  for  any  f)ther  land  than  that  described 
in  the  judgment,  and  the  party  who  sought 
the  condemnati(Mi  pays  the  compensation 
awarded  to  the  county  treasurer,  the  land- 
owner, by  accepting  the  same,  will  not  ad- 
mit that  the  part  omitted  in  the  judgment 
is  also  condemned,  Union  Mut.  L.  Ins, 
Co.  v.  Sice,  123  ///.  57,  12  .V.  E.  Rep.  543. 

A  proceeding  to  condemn  lands  for  pub- 
lic use  is  a  legal  one,  and  not  equitable,  and 
is  goveriied  by  the  rules  and  practice  of 
courts  of  law.  Therefore  a  court  of  equity 
will  not  proceed  to  condemn  land  omitted 
by  mistake  from  the  judgment,  but  will  re- 
mit the  parties  to  a  legal  forum.  Union 
Milt.  L.  Ins.  Co.  V.  Slee,  123  ///.  57,  12  N.  E. 
Rep.  543. 

Where  a  judgment  specifically  refers  to 
and  confirms  the  report  of  the  commission- 
ers, it  is  not  necessary  for  the  judgment  to 
recite  the  names  of  the  landowners  who  are 
mentioned  in  the  report.  Thompson  v. 
Chicago,  S.  F.  &*  C.  R.  Co.,  no  J/o.  147,  19 
J>-.  IV.  Rep.  77. 

A  judgment  that  the  corporation  recover 
of  the  owner  of  the  land  "  a  railroad  right 
of  way  over  the  following  lands,"  describing 
!)y  number  the  quarter  section,  "  of  fifty  feet 
in  width  on  each  side  of  the  centre  of  the 
roadbed  of  a  railroad  to  be  located  over  said 
land,  upon  payment  of  $49,"  the  damages 
assessed  by  the  jury  (Ala.  Code,  §  3212),  is 
irregular,  unauthorized,  and  void  for  uncer- 
tainty. London  v.  Sample  Lumber  Co.,  91 
ylla.  606,  8  .So.  Rep.  281. 

8-1:7.  Finality  of  the  judgment.— 
The  judgment  fixing  the  amount  of  com- 
pensation is  not  the  final  step  in  a  condem- 
nation proceeding,  although  an  appeal  is 
allowed  by  statute  from  such  judgment. 
Even  after  such  judgment  is  affirmed  the 
city  may  still  refuse  payment  and  abandon 
the  proposed  improvement;  and  when  pay- 


ment is  not  made  until  after  the  affirmance 
of  the  judgment  the  order  for  possession, 
entered  upon  proof  of  the  payment,  is  the 
final  order  in  the  proceeding.  Chicago  Sr* 
N.  IV.  A'.  Co.  v.  Chicago,  148  7//.  141,  35  X. 
E.  Rep.  881. 

The  judgment  as  to  the  amount  of  the 
compensation  is  made  final  and  conclusive 
as  to  the  damages  which  will  be  caused  by 
the  pro[)osed  improvement,  but  it  is  not 
final  and  conclusive  upon  the  question 
whether  those  damages  have  been  paid,  so 
as  to  justify  an  entry  into  the  possession  of 
the  property.  Upon  this  question  the  or- 
der provided  for  in  section  15  of  article  9 
of  the  Cities  and  Villages  Act  is  the  final 
order  in  the  case,  and  in  order  to  determine 
whether  it  is  such  a  final  order  as  may  be 
appealed  from  it  is  necessary  to  determine 
whether  it  is  entered  merely  to  exclude  the 
judgment  fixing  the  amount  of  the  dam- 
ages. Chicago  &>  A\  IV.  R.  Co.  v.  Chicago, 
148  ///.  141,  35  A'.  E.  Rep.  881. 

In  proceedings  for  the  condemnation  of 
land,  the  company  appealed  from  the  award 
made  to  the  district  court,  and  gave  the  se- 
curity required  by  statute,  and  took  posses- 
sion of  the  land.  Afterward  it  entered  a 
dismissal  of  the  appeal,  and  a  judgment  of 
dismissal  was  entered.  Held,  that  the  judg- 
ment of  dismissal  was  a  "  final  judgment  " 
within  the  meaning  of  Minn.  Act  of  1881, 
ch.  57,  and  the  company  was  therefore  re- 
quired to  pay  the  award  within  sixty  days 
thereafter.  Minneapolis  &^  A\  U\  R.  Co. 
V.  IVoodworth,  ^2  Minn.  ^12,  21  N,  W.  Rep. 
476. 

In  such  case,  if  the  company  fail  to  pay 
the  amount  of  the  award  within  the  sixty 
days,  the  landowner,  on  motion,  is  entitled 
to  judgment  declaring  the  condemnation 
proceedings  abandoned,  and  awarding  him 
damages  computed  upon  the  amount  of  tlie 
award  at  the  rate  of  ten  per  cent,  per  an- 
num, as  provided  by  the  statute.  Minne- 
apolis &•  N.  IV.  R.  Co.  V.  Woodiuorth,  32 
Minn.  452,  21  N.   W.  Rep.  476. 

848.  Conclusiveness  of  jud^^nient 
or  of  recitals  therein.*— Under  statu- 
tory provisions  regulating  proceedings  for 
the  condemnation  of  a  right  of  way  by  a 
railroad  company  (Ala.  Code,  ??  3207-20; 
Sess.  Acts  18S8-S9,  p.  112;  Id.  1890-91,  p. 
1134).  the  order  of  condemnation  does  not 
vest  any  title  in  the  railroad  company,  un- 

*  See  also  post,  8G7. 
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less  llic  flania},'PS  asscsscfl  arc  i>ai(l  witliin 
six  months;  and  [layincnt  nut  haviiit;  been 
inadc  wiiliin  that  period  u(  time,  llic  decrt'O 
is  not  a  l)ar  to  a  sul)stqiient  proccedini,' 
sci'kint,'  condemnation  of  the  same  laml  or 
a  part  tlicrcoi.  Aldlianui  Mtdlaiul  l\.  Co.  v. 
AVa'A';/,  94  Ala.  443,  10  So.  A'r/i.  Ky.  -Ki:- 
vii,\viN<;  I.L'issi;  7'.  St.  Louis  iV  I.  M.  K.  Co., 
2  Mo.  Apj).  105;  North  Mo.  R.  Co.  7/.  I.ack- 
iaiid.  25  Mo.  51  5. 

'I'iie  jndj^incjnt  of  the  Nebraska  flistrict 
court  (jn  appeal  from  an  award  in  a  con- 
demnation [)roceedin<,'  for  rij^lit  of  way  is 
conclusive  upon  liie  jiarties  tliereio  as  to 
ail  matters  actually  liiii;aied  therein,  and 
also  as  to  all  matters  necessarily  witliin  the 
issues  joined,  althoui,di  not  formally  liti- 
gated. Atc/'ison  &^  X.  R.  Co.  v.  J-'onny,  35 
.\'i'/>.  607,  53  iV.  //'.  J\i/>.  585. 

In  absence  of  proof  otherwise,  recitals  in 
the  judgment  of  condemnation  of  I.ind 
under  the  Texas  statiite  th;  t  due  notices 
had  been  ^iven,  are  conclusive,  although 
the  mode  of  service  be  not  shown  nor  ap- 
pear in  the  record.  Ackerviati  v.  Huff,  36 
Am.  &^  £>ig.  A'.  Cas.  589,  71  Tex.  317,  9  S. 
It'.  K.p.  236. 

840.  EllVot  «f  jiKl^nuMit  to  pass 
thio  t<»  <'oiiii>aii.v,  or  to  warrant  tak- 
iiifj  po.ssr.s.sioii.— A  judtinicnt  condemn- 
ing lands  for  a  right  of  way,  under  ad  quod 
d.jiinium  proceedings  at  the  suit  of  a  rail- 
roatJ  cfmipany,  vests  in  the  company  an 
estate  and  interest  commensurate  with  its 
corporate  existence;  and  this  estate  passes 
to  purciiasers  at  a  sale  under  a  mortgage 
executed  by  the  company,  who  are  after- 
wards incorporated  as  a  railroad  company, 
or  to  another  company  corporation,  its 
assignee,  so  long  as  the  contemplated  use 
of  the  right  of  way  is  continued.  Daiiis  v. 
Mnitf)liis  (S^  C.  K.  Co.,  39  y/;«.  &^  ^^"Jf-  R- 
Cas.  65,  87  A /a.  (133,  6  So.  Rep.  140. 

A  judgment  of  the  district  court  in  the 
usual  form  of  a  judgment,  in  an  ordinary 
action  for  debt,  can  have  no  other  or  greater 
elTeci  than  if  it  had  been  in  its  language 
conformable  to  the  statute  authori/ing  it ; 
i.e.,  it  gives  the  company  a  right  to  enter 
on  the  land  upon  the  jjayment  of  the  sum 
assessed.  Gear  v.  Dubuque  Sr^  S.  C.  R.  Co., 
20  [inva  523.— Distinguishing  King  v. 
Hungerford  Market  Co.,  4  B.  <.%  Ad.  327; 
Doo  7'.  London  k  C.  R.  Qo.,  i  Railw.  Cas. 
257;  Stone  V.  Commercial  R.  Co.,  r  Railw. 
('J.is.  375;  Tawney  v.  Lynn  &  K.  R.  Co.,  4 
Railw.  Cas.  615  ;  Hurkinshawz/.  Birmingham 


&  O.  J.  R.  Co.,  4  Eng.  L.  .*c  Eq.  4R9;  Oueen 
V.  Birmingham  iS:  O.  J.  K.  Co..  15  (J.  I!.  634  ; 
Walker  7'.  I'lastern  Counties  R.  Co.,  6  Hare 
594.  Oi'DiiNG  Beiisley  v.  Mou-itain  Lake 
Water  Co.,  13  Cal.  306;  Baltimore  iS:  S.  R. 
Co.  7'.  Nesliit,  10  iif)w.  (('.  S.)  395.  Rk- 
vii.wiNG  Neal  i\  I'iiisbiirgli  \-  C.  R.  Co.,  2 
Giant's  Cas.  (I'a.)  137;  Webb?'.  Rnckv-IIill, 
21  Conn.  468;  North  Mo.  R.  Co.  v.  Lack- 
land, 25  Mo.  515;  V.y,  par'(  South  Carolina 
R.  Co.,  2  Ricli.  (So.  Car.)  434.  -  I"iii,i(iwi  n 
IN  Dimmick  7'.  Council  liiulfs  &  St.  L.  K. 
Co.,  10  Am.  I'i  Lng.  R.  ('as.  105,  58  lo\\a 
637.  RkviiwIvI)  AM)  (juoiKD  IN  (Jrcgoniau 
R.  Co.  V.  Hill.  9  Oreg.  377. 

The  comi)any  is  not  required  by  such 
proceedings  to  take  the  land  and  jiav  the 
jufigment.  Gear  v.  Dubuque  &*  S.  C.  R. 
Co.,  20  Io~ira  523. 

Where  a  judgment  is  rendered  by  consent 
of  the  panics,  investing  the  company  witli 
title  to  the  strip  of  land  sought  to  be  con- 
demned, upon  condition  that  tiie  contpany 
pay  a  certain  sum  in  money  and  niaki'  cer- 
tain improvements  on  the  kuul  and  after- 
ward kce|)  them  in  re[)air,  but  the  com- 
pany fails  to  make  the  improvements,  a 
claim  that  the  landowner  may  have  a'.;;iinst 
the  company  for  damages  is  not  so  far  as- 
signable as  to  pass  to  a  subsequent  pur- 
chase- of  the  land  by  virtue  of  the  purchase, 
so  as  to  allow  him  to  demand  the  forfeiture 
or  bring  ejectment  for  the  land.  Piper  v. 
Union  Pac.  R.  Co.,  14  Kan.  574.— Foi. low- 
ing Union  Bac.  R.  Co.  v.  McCarty,  8  Kan. 
125. 

A  judgment  in  favor  of  a  landowner,  in 
an  action  against  a  railway  com[)any  enter- 
ing upon  land  without  condemnation,  to  re- 
cover damages  therefor,  does  not  affect  the 
landowner's  title  to  the  land,  nor  deprive 
him  of  his  right  to  demand  compensation 
therefor  from  another  com[)any  which  has 
succeeded  to  the  rights  of  the  fust  com- 
pany and  continues  to  use  the  property. 
Rio  Grande  &^  E.  P.  R.  Co.  v.  Orli::,  44 
Atn,  &^  Ki;g.  R.  Cas.  67,  75  Tex.  602,  12  .V. 
IV.  Re/>.  1 1 29. 

Under  the  law  of  W.  Va.  the  court  enters 
no  other  jtidgment  in  condemnation  pro- 
ceedings than  first  to  determine  the  legal 
right  to  take  the  land,  and,  after  the  com- 
missioners have  acted,  to  confirm  the  re- 
port. From  these  judgments,  without  other 
sentence  or  condemnation,  emanates  the 
right  of  the  applicant,  within  twelve  months 
from  the  date  of  the  report,  to  pay  the  sum 
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a.sccitaincd,  and  llicrfupnn  to  become  in- 
vcslcd  Willi  tlie  title  to  the  land.  C/icsu- 
pcalc  e-'  O.  A'.  Co.  V.  l\ul:.  G  W.  Va.  397. 

S.'iih  Ani<>ii<liii.^'  tli«'  .iinl;;iiHMit  — 
ICiitry  iiiiiK*  l»ro  tun<*.-  Wlurc  a  laiul- 
owiicr  seems  to  be  ciUiilcd  to  damajfcs,  but 
lias  failed  to  adduce  suiricieiit  evidence  in 
siipjiort  of  his  claim  in  a  condemnation  pro- 
ceediny;,  his  rii,dii  to  assert  and  prove  such 
dam.it;es  should  be  reserved  to  him  by  the 
ai>|)ellale  court  t)y  an  amendment  of  the 
jndf^nient.  Mississippi,  T.  &^  L.  !>.  R.  Co. 
V.  Il'i)ti/r>t,  36  /.(I.  /■liDi.  441. 

Obji'ctions  were  filed  to  the  report  of 
commissioners  assessing  rlamages  for  land 
taken  f(^r  a  right  of  way,  and  a  motioti  was 
made  \u  set  aside  the  report.  The  clerk 
iii;ide  an  entry  on  the  docket,  "  Oojections 
overruled  and  judgment  for  defendant." 
The  statute  required  that  judgment  in  such 
proceedings  be  entered  vesting  the  title  to 
the  land  in  the  company,  but  the  clerk 
made  the  entry  "that  iilaintifT  take  nothing 
by  his  action, and  the  defendant  recover  his 
costs."  IIcM,  that  the  proper  judgment 
might  be  entered  nunc  pro  tunc  at  a  subse- 
quent term.  Lexington  &^  St.  L.  A\  Co.  v. 
Mockbee,  63  Mo.  348. — OVERRULING  Jones 
V.  Hart,  60  Mo.  351. 

The  commissioners  rejiorted  S225  as  a 
siiincient  compensation  for  the  land  pro- 
posed to  be  taken,  and  for  damages  to  the 
residue,  wliich  sum  tlie  applicant  paid  into 
court,  anfl  the  landowner  deman  '.'d  a  jury, 
who  by  their  verdict  ascertained  his  com- 
l)ensation  to  be  $999.  The  court  gave 
judgment  in  favor  of  the  landowner  for  the 
whole  amount  of  the  verrlict,  with  interest 
from  the  date  of  the  judgment,  aiul  costs, 
to  which  the  applicant  obtained  a  writ  f)f 
error.  Held,  that  the  judgment  should 
have  been  rendered  for  $774.  the  e.vcess 
ff)uad  by  said  verdict  over  the  sum  ascer- 
tained by  said  commissioners,  with  interest 
from  the  date  of  said  judgment,  and  costs; 
that  the  error  in  said  judgment  could  have 
been  amended  in  the  manner  prescribed  by 
section  5  of  chapter  134  f)f  the  Code  of  W. 
Va.,  and  that  no  motion  having  been  made 
by  said  appellant  to  so  amend  said  judg- 
ment, the  same,  under  section  6  of  said 
chapter,  will  be  amended  in  this  court; 
and  when  so  amended,  will  be  affirmed  with 
damages  and  costs  to  the  appellee,  as  the 
party  substantially  prevailing.  Oitio  Kivcr 
R.  Co.  V.  Harness,  20  Am.  &>  E'tg.  R.  Cas. 
405,  24  IV.   Va.  511. 


1 5,   Fjiforccnhul  of  A'.i'arih  ar.d J:idj;wrnts. 

8."»1,  In  ^■♦'•'•'•"'••'  —  ^Vlicre  the  verdict 
and  judgment  in  a  condemnation  proceeding 
are  deleciive,  and  insutricieiu  as  to  all  and 
every  part  (jf  the  property  sought  to  betaken, 
so  as  not  to  vest  any  right  in  ilie  peiiiioiur 
in  any  part  of  the  land,  if  the  l.iiKlowiur 
should  seek  to  reC(jver  llie  condiinnaiioii 
money  he  would  be  bound  to  consent  thai 
the  peiitioner  sliould  take  the  entire  pio|)- 
erty.  in  .u'  h  case  he  could  not  take  the 
money  and  lelaiii  the  property.  Accejit- 
ance  of  the  money  w(jiil(l  estop  him  from 
denyi.ig  the  validity  of  the  condemnation. 
UniKi  Milt.  J..  Ins.  '.  o.  v.  Sice,  123  ///.  57, 
12  N.  E.  Re/>.  543. 

Where  tlu  appellant  had  ac([uired  the 
property,  rights,  and  franchises  oi  a  railroad 
corporation  which  had  condemned  land  for 
a  right  of  v  ay,  and  the  aiipcllant  entered 
upon,  used,  and  occupi'-d  the  land  for  the 
pur()o.ses  for  which  it  was  condemned,  it 
must  be  held  to  have  adopted  the  (jriginal 
api)ropriatit)n;  and  havingaflopted  and  rati- 
fied such  appropriation,  it  is  bound  in  e(|uity 
to  compensate  the  owners  for  the  land  thus 
taken,  and  it  is  bound  by  the  jndgmeni  in 
the  condemnation  proceedings  against  the 
corporation  through  which  it  takes  its 
title.  lYeio  Vorlc,  C.  &^  St.  L.  R.  Co.  v. 
Hammond,  132  Ind.  475,  32  A'.  E.  Rep.  83. 

A  railroad  company  condemned  a  right 
of  way  which  lapped  on  plaintiff's  lot  at 
one  point,  and  entered  upon  the  right  of 
way,  but  did  not  occupy  any  of  plaintilT's 
lot,  and  did  not  pav  tlu;  damages  awarded 
him.  //(■/(/,  that  tiie  coni])any  harl  nut 
made  such  an  appropriation  of  the  pro[)erty 
as  to  be  guilty  of  a  tort,  or  to  make  it  lia- 
ble to  pay  the  award.  Dimiiiich  v.  Council 
Bluffs  (S^»  St.  I..  R.  Co.,  10  ///,/.  &-  Kuk-  J^- 
Cas.  105,  58  locua  637,  12  A^.  ]l\  Rep.  710. 

Allowing  an  award  to  be  recorded  by 
mistake  is  not  a  tort,  and  no  title  jjasses  by 
reason  thereof,  so  as  to  raise  an  imf)lied 
contract  to  pay  the  amount  of  the  award ; 
nor  would  such  contract  be  implied  by 
failure  of  the  companv  to  correct  tin;  mis- 
take, until  the  fact  of  the  mistake  hail  be- 
come known  to  the  company,  and  until  a 
reasonable  time  thereafter  to  correct  it. 
Dinimick  v.  Council  Bluff's  &^  St.  /,.  R.  Co., 
10  ^/w.  iS^  Eng.  R.  Cas.  105,  58  /owa  637,  12 
A".  J!'.  Rep.  710. 

*  Liniit.ition  of  procecciin.u:s  to  recover  com- 
pensation, see  note,  39  Am.  &  Eng.  R.  Cas.  C«o, 
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A  railroad  company  may  dispense  with 
the  assessment,  by  commissioners,  of  dam- 
ages for  laying  its  track  over  prixate  prop- 
erty, by  promising  to  pay  such  damages, 
and  the  lanflowner  may  recover  on  tl  e 
special  promise.  P/o//  v.  JVestcrn  A^.  C.  A'. 
Co.,  6$  N.  Car.  74. 

A  demand  for  the  payment  of  an  award 
for  land  taken  for  raihoad  purposes  must 
be  made  on  the  company  before  the  com- 
pany can  be  held  to  be  in  default.  AVw 
York,  IV.  S.  &^  n.  A'.  Co.  v.  Townscnd,  36 
Hun  (N.   v.)  630. 

8.~2.  N«'c«'ssity  of  pnyiiuMit  to  the 
passiiijj  of  title. — If  the  owner  of  land 
through  which  a  company  wishes  to  run  a 
railroad  agrees  to  refer  to  arbitrators  the 
question  of  damages  to  be  paid  by  the 
company  for  the  right  of  way,  and  there  is 
no  express  agreement  tiiat  time  shal'. 
be  given  for  the  payment  of  the  damages 
awarded,  they  must  be  paid  before  the 
right  of  way  can  vest  in  the  company. 
Stewart  v.  Raymond  R.  Co.,  i  S  jlfi'ss.  568. 

Under  section  15  of  the  Pa.  Act  of  Feb- 
ruary 17,  1 83 1,  incorporating  the  Philadel- 
phia, Germantown  &  Norristown  R.  Co., 
if  there  is  a  report  made  by  viewers  ascer- 
taining the  damages  to  the  owner  by  the 
occupation  of  land  for  the  railroad,  and  an 
appeal  therefrom,  and  verdict  and  judg- 
ment thereon,  the  company  is  bound  to 
pay  the  amount  fixed  by  the  verdict  and 
judgment  before  it  can  become  seised  in 
fee  of  the  land.  Levering  v.  PhiladclpJtia, 
G.  &^  N.  R.  Co.,  8  Watts  &^  S.  {Pa.)  459. 

The  right  of  the  landowner  to  the  dam- 
ages awarded  by  the  commissioners  is  a 
correlative  right  to  that  of  the  company  to 
the  land.  If  the  company  has  no  vested 
right  to  the  land,  the  landowner  has  none 
to  the  price  to  be  paid  or  the  damages 
awarded  to  him  for  it.  Stacey  v.  Vermont 
C.  R.  Co.,  27  Vt.  39. 

The  trustees  in  the  first  mortgage  given 
by  the  N.  O.,  M.  cS:  C.  R.  Co.  took  pos- 
session of  the  road,  in  1875,  under  a  pro- 
vision in  the  mortgage  authorizing  that 
course  upon  default  in  the  payment  of  the 
bonds  secured  by  the  mortgage.  In  1S77, 
and  while  the  road  was  in  the  possession 
and  under  the  control  of  the  trustees,  a 
proceeding  v,-as  instituted  in  the  name  of 
the  original  company  (N.  O.,  M.  &  C.  R. 
Co.)  for  the  condemnation  of  a  piece  of 
land  owned  by  W.,  for  the  right  of  way  of 
the  road,  and   for  the  location  of  a  depot. 


The  proceedings  were  conducted  in  accord- 
ance with  the  provisions  of  the  company's 
charter,  and  a  judgment  was  rendered  con- 
demning the  land  and  fixing  the  com[jen- 
sation  of  the  owner.  Before  the  trustees 
took  possession  of  the  road  the  name  (;f  the 
company  had  been  changed  to  the  "  N.  O., 
M.  &  T.  R.  Co."  The  proceedings  were 
conducted  by  the  attorney  for  the  railrcxid 
at  that  time,  at  the  instance  of  one  of  the 
trustees,  who  had  entire  control  and  man- 
agement of  the  road  as  the  agent  of  the 
bondholders  protected  by  the  mortgage ; 
and  the  chief  engineer  of  the  road  aided 
in  the  proceedings  by  furnishing  the  neces- 
sary maps.  In  1S80  the  road  was  sold  to 
its  present  owners  under  a  decree  of  fore- 
closure of  the  mortgage  referred  to.  The 
road  had  used  as  a  right  of  way  a  part  of 
the  land  condemned  for  six  years  before  the 
condemnation,  and  continued  to  use  it  after- 
wards, but  neglected  to  pay  or  tender  the 
fiamages  awarded  therefor;  and  in  1S81 
W.  filed  a  bill  in  chancery  to  compel  such 
payment.  It  is  contended  for  the  defend- 
ant that  the  condemnation  proceedings 
were  conducted  by  the  original  stockhold- 
ers, after  they  had  lost  all  right  of  property 
in  as  well  as  possession  of  the  road,  and 
after  the  corporation  had  assumed  its  pres- 
ent name  (N.  O..  M.  &  T.  R.  Co.),  and 
that  such  proceedings  were  res  inter  alios 
acta,  as  to  the  trustees  and  the  purchasers 
under  the  decree  of  foreclosure,  and  consti- 
tute neither  an  estoppel  upon  them  nor  are 
receivable  in  evidence  against  them.  //(•/(/, 
that  the  procurement  of  the  condemnation 
of  the  land  was  not  the  act  of  the  original 
stockholders,  but  the  act  of  those  under 
whom  the  present  owners  of  the  road  claim. 
IVilliams  v.  A'ew  Orleans,  AL  -3^  T.  R.  Co., 
20  Am.  &^  Eng.  R.  Cas.  378,  Co  xl/iss.  689. — 
Reviewed  in  Louisville,  N.  O.  &  T.  R.  Co. 
r.  Ryan,  64  Miss.  399. 

The  judgment  of  confirmation  of  pro- 
ceedings condenming  land  and  assessing 
damages  therefor,  in  a  case  such  as  is  above 
stated,  does  not  fix  absolutely  the  right  of  the 
one  party  to  the  land  condemned  nor  the 
right  of  the  other  to  the  damages  awarded  ; 
but  it  is  the  payment  or  tender  of  payment 
on  the  one  side,  and  the  yielding  to  a  de- 
mand for  possession  on  the  other,  which 
fix  the  respective  rights  of  the  parties  as 
ascertained  by  the  judgment.  IVilliams  v. 
A'ew  Orleans,  M.  &^  T.  R.  Co.,  20  Am.  dr* 
Eng.  R.  Cas.  37S,  60  ,]/iss.  689. 


EMINENT   DOMAIN,  853,  834. 


761 


If,  in  such  case,  there  has  been  no  pay- 
ment or  tender  of  compensation,  and  no 
disturbance  of  tlie  owner's  possession,  the 
one  party  has  acquired  nothing  and  the 
otiier  l(jst  nothing;  except  that  if  the 
owner  has  suffered  any  damage  by  reason  of 
the  proceedings,  either  in  the  conduct  of 
them  or  consecjuent  upon  them,  as  in  the 
destruction  of  structures  or  the  digging  of 
earth,  in  tiie  one  case,  or  the  depreciation 
of  values,  the  prevention  of  erections,  the 
incurring  of  expense,  or  change  of  plans 
and  losses  of  sales  in  the  other,  he  is  enti- 
tled to  full  compensation  therefor,  though 
not  to  the  specific  sum  adjudged  to  him. 
Hut  cases  may  arise  where  the  condemning 
party  will  be  estopped  by  some  matter  in 
pais  from  receding  from  the  judgment  ren- 
dered at  his  own  instance  ;  and  this  should, 
perhaps,  always  be  the  rule  where  it  is  im- 
possible otherwise  to  fully  compensate  the 
owner.  Williams  v.  A'cw  Orleans,  M.  &• 
T.  A'.  Co.,  2o  Am.  &•  Eng.  R.  Cas.  378,  60 
^liss.  689. 

A  provision  of  a  charter  authorized  the 
company  to  condemn  lands,  the  title 
thereto  "to  vest  in  the  said  company  in 
fee  simple  as  soon  as  the  value  thereof 
may  be  paid  or  tendered  and  refused."  A 
condemnation  proceeding  was  instituted, 
and  the  value  of  the  land  taken  was  fixed, 
but  never  paid ;  but  the  company  went  into 
possession,  and  subsequently  becoming  in- 
solvent, all  of  its  property  was  sold  to  a  new 
company,  which  took  possession  of  the  land. 
Some  twelve  years  after  the  condemnation 
proceedings  the  landowner  commenced  a 
proceeding  against  the  second  company,  to 
have  the  valuation  paid  or  the  land  re- 
stored to  him.  Held,  that  he  was  entitled 
to  the  relief  demanded.  Gillison  v.  Savan- 
nah iSw  C.  R.  Co.,  7  So.  Car.  173. 

In  such  case  the  transaction  was  in  the 
nature  of  an  executory  contract  for  the 
sale  of  the  land,  and  no  title  j  assed  until 
the  valuation  was  either  paid  or  tendered ; 
and  the  second  company  purchased  only  the 
right  to  complete  the  contract,  and  could 
not  set  up  the  defetise  of  a  jrchase  for 
a  valuable  consideration  withoat  notice. 
Neither  could  the  second  company  hold 
under  a  claim  of  adverse  possession,  nor  be 
protected  by  the  statute  of  limitations. 
The  landowner  had  a  lien  on  the  land,  in 
the  nature  of  a  mortgage,  and  might  en- 
force payment.  Gillison  v.  Savannah  &• 
C.  R.  Co.,  7  So.  Car.  173. 


853.  Statutory  or  charter  remedy. 

— Where  the  defendants'  charter  plainly 
gives  a  mortgage  lien  for  condemnation 
money,  such  as  its  terms  import,  the  court 
of  chancery  is  the  proper  forum  in  which  to 
enforce  it.  Frelinghuysen  v.  Central  R. 
Co.,  2S  N.  J.  Eq.  388. — Followed  in  Ken- 
nedy V.  Central  K.  Co.,  28  N.  J.  Eq.  389. 

Under  the  N.  Y.  general  railroad  act,  § 
18,  where  the  amount  of  damages  fixed  by 
the  first  award  has  been  paid  and  the  award 
is  set  aside  and  a  second  one  granted,  in 
which  the  amount  of  compensation  allowed 
the  landowner  is  reduced,  he  must  repay 
the  difference  between  the  first  and  second 
awards,  but  he  is  not  obliged  to  pay  inter- 
est thereon,  except  for  any  time  that  it  be 
retained  after  the  second  report  has  been 
confirmed.  /;/  re  New  York  El.  R.  Co.,  44 
Hun  117,  8  iV.   y.  S.  A'.  431. 

The  statutory  remedy  is  available  against 
an  incorporated  railroad  company  which 
has  recovered  possession  of  lands  within 
its  "  right  of  way."  Carolina  C.  R.  Co.  v. 
McCaskill,  98  N.  Car.  526,  4  i".  E.  Rep.  468. 

A  requirement  of  a  railroad  charter  tliat 
the  corporation,  when  requested  by  the 
owner  of  land  condemned  for  its  use  and 
before  entering  thereon,  should  give  se- 
curity for  the  payment  of  such  damages  as 
might  be  finally  awarded — held,  neither  to 
bar  nor  suspend  the  statutory  remedy  for 
enforcing  the  award.  Fisher  v.  Warwick 
R.  Co.,  12.  R.  L  287. 

854.  Eiiforcciiient  by  execution.*— 
In  a  proceeding  to  condemn  land  for  the 
right  of  way  of  a  railroad  under  the  III.  Act 
of  1852,  it  is  error  to  award  execution 
against  the  company  for  the  damages  as- 
sessed. St.  Louis  (S-*  .S".  E.  R.  Co.  v.  Lux, 
63  ///.  523.  Springfield  &>  I.  S.  E.  R.  Co. 
V.  Turner,  68  ///.  187. 

Where  a  corporation,  seeking  to  condemn 
lands  for  a  right  of  way,  has  not  taken  pos- 
session and  used  the  land  when  the  trial 
and  assessment  of  compensation  and  dam- 
ages are  had,  it  is  erroneous  to  render  a 
judgment  awarding  an  execution  for  ics 
collection  ;  but  if  the  company  has  taken 
possession  and  is  in  the  occupancy  of  the 
land,  then  such  a  judgment  is  proper.  St, 
Louis  i3~»  .V.  E.  R.  Co.  v.  Teiers,  68  ///.  144. 
— .Appr.iEi)  IN  Chicago,  P.  &  St.  L.  R.  Co. 

''Right  of  owner  to  have  execution  for 
amount  of  damages  .iwarded  in  condemnation 
procc('<liiin;s,  if  not  paid  into  court,  see  57  Am.  & 
Eng.  R.  Cas.  609,  abstr. 
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V.  Aldricli,   134  111.  9. — Peoria  (S-» /i\  /.  /i. 
Co.  V.  Mitchell,  74  ///.  394. 

The  rights  of  the  parties  are  mutual. 
Wiieiicver  the  corporation  is  entitled  to 
take  the  hind,  its  former  owner  is  equally 
ciiitled  to  the  muiiey.  The  rigiit  to  the 
money  accrues  co  his/ctiiW  \\\t\\  the  rij,dit  to 
talv(;  the  land.  Hence  it  is  improper  to 
render  ju(i£;n)etit  against  the  petitioner  for 
a  recovery  of  the  money,  or  to  award  exe- 
cution upon  the  judgment.  Chicago  &^  N. 
W.  R.  Co.  V.  Chicago,  148  ///.  141,  35  A^.  E. 
Rep.  881. 

In  Indiana  the  owner  of  land  filed  in  the 
onice  of  the  clerk  of  the  court  of  common 
pleas,  in  vacation,  his  application,  addressed 
to  the  judge  of  said  court,  for  the  appoint- 
ment of  appraisers  to  assess  the  damages 
which  he  had  sustained  by  the  construction 
of  a  railroad  through  his  land.  Tlie  rail- 
road company  were  not  notified  of  the 
pendency  of  the  proceedings  until  the 
damages  had  been  assessed.  The  court,  at 
the  ne.xt  term,  ordered  that  the  petitioner 
should  have  execution  against  the  company 
for  the  damages  assessed,  etc.,  and  also  for 
Ousts.  Held,  that  the  proceedings  were 
properly  instituted,  under  Rev.  St.  1852, 
but  that  the  order  for  execution,  etc.,  both 
as  to  damages  and  costs,  was  erroneous. 
Coluiiilnis  &^  S.  R.  Co.  v.  Richardson,  7  Ind, 

543- 

There  is  no  statute  in  Michigan  authoriz- 
ing tne  issue  of  execution  to  enforce  the 
jjayment  of  either  damages  or  costs  in 
condemnation  proceerlings.  Derliyw.  Gage, 
25  ylm.  &-=  Eiig.  R.  Cas.  233,  60  Mich,  i,  26 
N.    ir.  Re/>.  820. 

The  provisions  of  Wagn.  Mo.  St.  p.  327,  § 
31,  requiring  a  notice  to  be  given  and  a 
motion  to  be  made  before  an  execution  can 
issue  against  a  company  tocom[)el  payment 
of  damages  allowed  for  a  right  of  way,  do 
not  apply  to  the  Chicago  &  Southwestern 
R.  Co.,  which  exists  under  a  special  charter 
allowing  a  general  judgment  to  be  ren- 
dered against  the  company,  on  which  exe- 
cution may  iscue  as  in  other  cases.  Provolt 
V.  Chicago,  R.  I,  &^  P.  R.  Co.,  6c)A/o.  633. 

Under  Mo.  Gen.  St.  of  1865,  p.  352,  ?  3,  the 
defendant  in  acondemnation  proceeding,  in 
which  his  compensation  had  become  filed, 
could  have  procured  the  issuance  of  an 
execution  to  collect  his  damages.  Cory  v. 
Chicago,  P.  &*  A'.  C.  R.  G;.,  44  Am.  i5-^  E/ig. 
R.  Cas.  183.  100  Mo.  282,  13  S.  J!'.  Re/>.  346. 

The    provisions  of    Mo.  Rev.   St.   §  S94. 


as  to  enforcement  of  payment  of  damages 
assessed  in  eminent  domain  by  execution, 
refer  alone  to  the  enforcement  of  an 
award  made  by  commissioners,  ai:fl  not  to 
that  made  by  a  jury,  Missouri  I'ac.  R.  Co. 
v.   ll'ernwag,  35  Mo.  A/'p.  449. 

In  Pennsylvania,  when  a  railroad  com- 
pany has  located  its  road  through  a  man's 
land  and  had  the  damages  assessed  by 
viewers  and  confirmed  by  the  court,  this  is 
a  judgment  in  favor  of  the  owner  of  the 
land  for  the  amount,  and  he  is  entitled  to 
execution,  even  though  the  company  has 
not  taken  possession  and  m:iy  desire  to 
change  the  route.  Keal  v.  Pittsburgh  (S-» 
C.  R.  Co.,  31  Pa.  St.  19. 

Damages  for  the  taking  of  property  by  a 
railroad  company  arise  by  an  act  of  appro- 
priation, under  the  state  power  of  eminent 
domain,  and  do  not  rest  in  contract,  express 
or  implied  ;  and  the  railroad  comjiany  is  not 
entitled,  therefore,  to  a  stay  of  execution 
under  the  provisions  of  the  Pa.  Act  of  June, 
1836.  Harrisbit.g  &-  P.  R.  Co.  v.  Ptffer, 
84  Pa.  St.  295,  18  Am.  Ry.  Rep.  393. 

An  award  of  viewers,  under  the  Pa.  Act 
of  19th  February,  1849,  confirmed  by  the 
court,  is  a  judgment  upon  which  execution 
may  be  issued.  Davis  v.  North  Pa.  R.  Co., 
2  Phila.  {Pa.)  146. 

855. or  precept.— After  confirma- 
tion of  the  report  of  commissioners  of  ap- 
praisal, and  the  making  of  an  order  as  to 
payment  of  the  award,  the  company  refused 
to  file  the  papers  or  enter  the  order  or  to 
pay  the  award.  A  motion  was  made  by  the 
landowners  to  compel  the  filing  of  the 
papers  and  order,  and  for  "  other  and  fur- 
ther relief."  The  court  made  an  order 
granting  the  specific  relief  asked  in  the 
notice  of  motion,  and  also  directing  the 
company  to  payor  deposit  the  amount  of 
the  award  as  directed  in  the  order  of  con- 
firmation, and  in  default  thereof  for  ton 
days  that  a  precept  issue  for  its  collection. 
Held,  no  error  ;  that  it  was  the  right  of  the 
owner  to  have  the  papers  filed,  and  that  the 
awarding  of  a  precei)t,  in  case  of  dcfaidt, 
was  authorized  under  tlie  amendment  of 
the  N.  Y.  General  Railroad  Act  of  1854  (ch. 
282,  Laws  of  1S54,  §  5).  In  re  Rhinebeck  &^ 
C.  R.  Co.,  67  A'.  1'.  242,  16  Am.  Ry.  Ref>.  75  ; 
affirming  8  Hun  34. 

85<t.  Eiilbreomont  bynetioii,  gen- 
erally.— (i)  General  rules. — An  action  will 
not  lie  on  an  award  of  a  sheriiT's  jury  for 
damages  for  a  right  of  way,  unless  the  right 
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of  way  has  been  entered  upon  and  appro- 
priated by  the  company.  Dim  inn/:  v. 
Council  Bluffs  &<>  Si.  L.  R.  Co.,  lo  Atn.  <S^ 
Ent^.  A'.  Cas.  105.  58  /o7i'a  637,  12  A'.  W. 
Kip.  710. —  Following  Gear  v.  Dubuque  & 
S.  C.  R.  Co.,  20  I(nva  523:  Stacey  v.  Ver- 
mont C.  R.  Co.,  27  Vt.  39. 

If  on  a  hearinu;  before  a  jury  for  the  as- 
sessment of  (himagcs,  it  is  agreed  between 
the  parties  that  the  proprietors  of  tlie  road 
;;iiall  make  and  maintain  fences  against  the 
owner  of  the  land  taken,  along  the  hne  of 
tlie  rf)ad,  such  agreement,  if  valid,  can 
only  be  enforced  against  the  proprietors  of 
tlie  road  in  an  action  by  tlie  party  with 
whom  it  is  made,  and  not  by  any  subse- 
ciuent  purchaser  of  the  estate  to  which  it 
relates.  Morss  v.  Boston  &'  M.  R.  Co.,  2 
Cush.  (J/iiss.)  536. 

A  party  who  lias  been  damaged  by  tlie 
location  of  a  railroad  through  his  premises, 
where  the  damages  awarded  have  not 
been  deposited  with  the  probate  judge,  as 
provided  by  Neb.  Gen.  St.  191,  §  97,  may 
bring  liis  action  for  the  amount  of  the 
award,  to  enjoin  the  operating  of  the  road 
across  his  premises  until  payment  is  made  ; 
or  he  may  sue  in  trespass  for  the  unauthor- 
ized entry  thereon.  Onialia  £-»  .\'.  W.  R. 
Co.  V.  Men/,-,  4  A'l-/'.  21. — Followed  in  Ray 
V.  Atchison  &  N.  R.  Co.,  4  Neb.  439. 

To  constitute  a  cause  of  action  against  a 
raihoad  company  under  the  N.  Y.  general 
railroad  act  (Laws  of  1S50,  ch.  140,  §  18,  as 
amended  by  ch.  198,  Laws  of  1876),  to  re- 
cover the  amount  of  an  award  for  land 
taken  by  it  for  railroad  purposes,  it  is  neces- 
sary that  the  final  order  confirming  the 
award  of  the  commissioners  of  appraijal,  or 
a  certified  copy  thereof,  should  be  reccjrded 
ill  the  county  clerk's  ofi'ice.  Lvnt  v.  Xfw 
Vor/c  &-  M.  R.  Co.,  130  iV.  1'.  504,  28  Al>l>. 
X.  Cas.  478,  29  .\'.  E.  Rep.  988,  42  i\.  V.  S. 
A".  592;  rc'M/sinif  55  //un  iSo,  28  X.  V.  S. 
R.  82,  7  A'.  J'.  .Su//>.  729. 

An  allegation,  therefore,  in  the  complaint 
in  such  an  action,  of  such  recording,  is  es- 
sential ;  so  also  is  an  averment  that  the  de- 
fendant has  failed  to  pay  the  award  or  is  in- 
debted to  plaiiitilTs  therefor,  /.ml  v.  A'fij 
Yor/c  &r^  ,]/.  R.  Co.,  I  30  X.  1 '.  504,  28  .U'Ik 
A'.  Cas.  478,  29  A'.  E.  AV/.  9S8,  42  .\'.  }'.  S. 
R.  592,  nwrsini,'-  55  J/nn  180,  28  A'.  V.  S. 
R.  82.  7  .V.  v.  Su/'p.  729. 

The  landowner's  interest  in  land  taken 
by  eminent  doniam  without  payment  of 
damages,  or  security  being  given  therefor 


is  not  divested  by  a  sale  of  the  corporate 
property  under  a  prior  mortgage  ;  and  he 
may  recover  the  damages  from  the  pur- 
chasers at  the  mortgage  sale.  Buffalo,  X. 
Y.  &>  P.  R.  Co.  V.  Harv.y,  107  J\t.  S/.-^iC). 
— Dkstinguished  !\  Cami)bell  v.  Pitts- 
burgh &  W.  R.  Co.,  137  \\\.  St.  574. 

(2)  Illustrations. — An  action  was  com- 
menced to  enforce  an  award  ai;ainst  a  rail- 
road company,  and  the  comi)aiiy  filed  an 
answer,  claiming  a  grant  of  a  right  of  way 
over  the  lands  by  act  of  congress  while  it 
was  public  land,  and  that  plaint  ill  entered 
subject  to  the  grant ;  but  there  was  no 
averment  of  a  compliance  with  all  of  the 
conditions  required  to  make  the  grant  take 
effect.  Plaintiff  tiled  a  replication  admit- 
ting the  grant,  but  alleged  that  the  road 
as  constructed  was  on  a  different  location 
from  that  formerly  selected  under  the 
grant,  and  that  the  company  exhausted  its 
right  by  the  first  location.  Held,  that  a 
judgment  for  the  cotnpany  on  the  pleadings 
was  error.  McKeoin  v.  Xortliern  Pac.  R. 
Co.,  45  Fed.  Rep.  464. 

In  such  case  the  complaint  set  forth  the 
ownership  of  the  land  to  be  in  'iintitT; 
that  defendant  is  a  railroad  company 
formed  by  an  act  of  congress ;  that  it  con- 
structed its  road  over  the  premises,  and  ap- 
propriated a  strip  400  feet  wide  by  220  rods 
long  for  its  right  of  way ;  and  averred  the 
appointment  of  commissioners  by  a  court  of 
competent  jurisdiction  to  assess  the  dam- 
ages, their  award,  and  the  failure  of  the 
company  to  pay  the  same,  tield,  that  the 
comi)laint  stated  a  cause  of  action,  and  it 
was  nof  necessary  to  negative  any  defense 
which  the  company  might  have.  McKeoin 
V.  Xort/iern  Pac.  R.  Co.,  45  Fed.  Rep.  464 

Plaintiff  was  a  coal  dealer  and  had  a 
trestle  constructed  to  his  lot  used  in  haiifl- 
ling  coal.  Defendant  company  const  nicteJ 
its  road  across  the  lot,  and  plaintiff  ua-s 
awarded  certain  damages  in  money,  with  a 
further  provision  that  the  company  should 
construct  a  new  trestle,  and  sho'uld  not 
charge  above  a  certain  price  for  hauling 
coal  to  the  trestle,  and  upon  a  breach  of 
this  provision  he  was  awarded  an  addi- 
tional $1  500.  Plaintiff  sued  for  a  breach  of 
this  provision.  Held,  that  his  declaration 
was  sufficient  as  to  the  description  of  where 
the  trestle  was  to  be  built,  by  referring  to  a 
plat  in  the  condemnation  proceedings  which 
were  set  out  at  length ;  neither  was  his 
declaration  defective  in   failing  to  aver  a 
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readiness  to  permit  the  company  to  enter 
upon  Uie  lot  to  do  the  work,  where  the 
dchiration  contained  a  general  averment  of 
readiness  on  his  part  to  do  everything  re- 
quired, rcninylvania  R.  Co.  v.  Rcichert,  lo 
Am.  &^  I'^iig.  R.  Cas.  429,  58  Md.  261. 

The  C(jmplaint  in  such  an  action  alleged 
the  incorporation  of  defendant, the  presenta- 
tion by  it  of  a  petition  for  the  api)ointment 
of  commissioners,  their  appointment  and 
report  of  amount  to  be  paid  plaintiff,  the 
confirmation  thereof  on  defendant's  motion, 
and  that  defendani  subsequently  apjiealed 
from  said  order  to  the  general  term,  where 
it  was  aflirmed.  Then  followed  a  prayer  for 
judgment  for  the  amount  of  the  award  and 
costs.  There  was  no  allegation  that  de- 
fendant had  failed  or  omitted  to  pay  the 
award  or  was  indebted  to  plaintifl.  De- 
fendant demurred  to  the  complaint  as  not 
statmg  tacts  sufficient  to  constitute  a  cause 
of  action,  and  the  demurrer  was  overruled. 
Held,  error.  Lent  v.  New  York  (S~»  J\I.  R. 
Co.,  130  N.  V.  504,  28  AM.  A'.  Cas.  478,  29 
A'.  E.  Rep.  988,  42  A'.  V.  S.  R.  592 ;  revers- 
ing 55  Htin  180,  28  A^.  V.  S.  R.  82,  7  A"^.  Y, 
Supp.  729 

The  complaint  did  not  expressly  allege 
that  the  order  confirming  the  report  of  the 
commissioners  had  been  recorded  as  re- 
quired by  said  act  to  create  a  debt  against 
defendant.  It  did  allege,  however,  that  the 
order  had  been  "  entered,"  and  the  para- 
graph closed  with  this  clause  :  "  To  which 
order  or  Jts  record  plaintiffs  beg  leave  to 
refer."  Held,  that  the  word  "entered" 
was  properly  used  as  synonymous  with  "  re- 
corded "  ;  and  so,  that  the  complaint  in  this 
respect  was  sufficient.  Lent  v.  New  York 
&>  M.  R.  Co.,  130  A'.  Y.  504,  28  Abb.  N. 
Cas.  478,  29  A^.  E.  Rep.  988,  42  N.  ^\  S.  R. 
592  ;  reversing  55  Hun  180,  28  A^.  Y.  S.  R. 
82,  7  A^.  Y.  Supp.  729. 

In  an  action  under  the  N.  Y.  general  rail- 
road act  (g  18,  ch.  140,  Laws  of  1850,  as 
amended  by  ch.  95,  Laws  of  1890),  to  re- 
cover the  amount  of  an  award  for  land 
taken  for  railroad  purposes,  it  appeared 
that  the  defendant  was  the  successor  of  the 
P.  &  E.  R.  Co.,  that  the  original  order  con- 
firming the  commissioners'  report  was  de- 
livered by  the  counsel  for  that  company  to 
the  county  clerk,  and  was  copied  at  full 
length  in  a  book  indorsed  "  P.  &  E.  R. 
Co.  orders,"  with  the  words  "  entered  and 
recorded"  at  the  end  thereof.  Defendant 
claimed  that  the  order  should  have  been 


recorded  in  the  book  of  deeds,  and  that  the 
recording  of  the  original  order,  instead  of 
a  certified  copy  thereof,  was  not  in  compli- 
ance with  the  law.  Held,  untenable ;  that 
there  was  a  substantial  compliance  with  the 
statute,  and  defendant  having  caused  the 
order  to  be  recorded  as  it  was,  it  would  not 
be  permitted  to  object.  Morgan  v.  New 
York  iS~»  M.  R.  Co.,  130  N.  Y.  692,  3  Silv. 
App.  669,  29  N.  E.  Rep.  990,  42  A'.  Y.  S.  R. 
597;  affirming  55  Hun  606,  28  N.  Y.  S.  R. 
2>6,7  N.  Y.  Supp.  731. 

Judgment  was  rendered  in  favor  of  the 
landowner  on  appeal  to  the  circuit  court  for 
land  taken  for  a  right  of  way,  but  before 
the  judgment  was  paid  the  property  of  the 
company,  including  the  right  of  way,  was 
sold  under  a  mortgage,  and  the  purchasers 
organized  a  new  company  and  continued  to 
operate  the  road.  JJeld,  that  the  landowner 
might  maintain  an  action  against  the  new 
company  to  enforce  the  amount  of  the  judg- 
ment. Pfeifer  v.  Sheboygan  &^  F.  du  L.  R. 
Co.,  18  Wis.  155. — Distinguished  in  Oil- 
man V.  Sheboygan  &  F.  du  L.  R.  Co.,  37 
Wis.  317;  Oilman  v.  Sheboygan  &  F.  du  L. 
R.  Co.,  40  Wis.  653. 

In  such  case  the  new  company  was  not 
rendered  liable  for  the  amount  of  the  judg- 
ment by  virtue  of  the  purchase,  but  by  rea- 
son of  claiming  the  right  of  way  and  takitig 
and  using  it.  Pfei/erv.  Sheboygan  &^  F.du 
L.R.  Co.,  18  Wis.  155. 

857.  Action  of  debt.— The  provision 
in  the  New  Hampshire  Act  of  December  25, 
1844,  requiring  that  damages  assessed  m 
favor  of  landowners  for  land  taken  for  rail- 
road corporations  shall  be  paid  into  the 
treasury  by  the  corporations,  and  tendered 
by  the  commissioners  before  any  entry  to 
construct  the  railroad,  was  designed  for  the 
protection  of  the  landowner,  and  may  be 
waived  by  him.  And  a  railroad  corpora- 
tion that  has  adopted  that  act,  and  entered 
upon  land  taken  under  its  provisions,  is 
liable  in  debt  for  the  damages  awarded,  at 
the  suit  of  the  landowner.  Smart  v.  Ports- 
mouth i3-»  C.  R.  Co.,  20  A^  H.  233. 

The  defendants  surveyed  and  located  the 
route  of  their  road  across  the  land  of  the 
plaintiff,  and  caused  his  damages  to  be  ap- 
praised, and  the  award  of  the  commission- 
ers to  be  recorded  ;  and  afterwards,  before 
paying  or  depositing  the  amount  awarded, 
altered  the  location  of  their  road,  and 
thereby  abandoned  entirely  the  route  across 
plaintiff's  land.     Held,  that  under  tiicsc  cir- 
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cumstances  an  action  of  debt  on  said  award 
could  not  be  maintained.  Staccy  v.  Ver- 
mont C.  A\  Co.,  27  VL  39. — Followed  in 
Dimniick  v.  Council  Blutls  &  St.  L.  R.  Co., 
10  Am.  &  Eng.  K.  Cas.  105,  58  Iowa  637. 

Freeholders  appointed  under  the  Virginia 
Act  of  A|)ril  8,  1S31,  incorporating  the 
Winchester  &  Potomac  R.  Co.,  awarded  a 
landowner  a  certain  sum  of  money,  with  a 
furti;er  provision  that  he  should  receive  an 
additional  sum  (jf  §2000  if  the  company 
should  fail  to  make  certain  culverts  for  the 
passage  of  water,  and  their  report  was  re- 
turned to  court  and  ordered  to  be  recorded. 
If(:li/.  that  the  charter  of  the  company  did 
not  authorize  them  to  make  a  conditional 
finding,  nor  authorize  the  ccjurt  to  render  a 
conditional  judgment  thereon;  and  there- 
fore an  action  of  debt  could  not  be  main- 
tained to  recover  the  §2000  upon  a  failure 
of  the  company  to  comply  with  the  condi- 
tion. Winclicster  &^  P.  R.  Co.  v.  M'as/u'/tjf- 
ion,  I  Ko/i.{l'a.)  72.— Rkviewkd  in  But- 
man  v.  Vermont  C.  R.  Co.,  27  Vt.  500. 

858.  Action  on  bond. — A  company 
entered  upon  land  for  the  construction  of 
its  roadway,  and  filed  a  bond.  Pending  an 
ap[)eal  by  the  landowner  from  the  report  of 
viewers  assessing  damages,  the  property 
and  franchises  of  the  company  were  sold 
under  proceedings  instituted  by  the  trustee 
for  the  bondholders.  On  distribution  of 
the  fund  realized — /leld,  that  the  land  dam- 
age claimant  was  not  entitled  to  payment 
out  of  the  fund,  but  was  confined  to  his 
remedy  upon  the  bond,  in  connection  with 
the  statutory  provisions  for  the  assessment 
and  collection  of  damages.  Hoffman's  Ap- 
peU,  \\?,Pa.St.  512,  12  At  I.  Rep.  57.— Fol- 
lowing Fries  V.  Southern  Pa.  R.  &  M.  Co., 
85  i'a.  St.  73- 

After  the  taking  of  land  for  a  railroad, 
the  owner  and  the  company  mutually  en- 
tered into  bonds  reciting  the  taking  of  the 
land  and  an  agreement  between  the  parties 
to  submit  the  estimate  of  the  value  thereof 
and  the  damages  occasioned,  to  arbitrators  ; 
i'.nd  the  bond  of  tlie  owner  provided  that  he 
sliould  execute  and  deliver  to  the  company 
a  deed  of  the  land  so  taken,  on  tender  to 
him  of  the  amount  which  the  arbitrators 
should  by  their  award  direct  to  be  paid,  such 
anioiint  to  be  paid  one  half  in  shares  of  the 
capital  stock  of  a  railroad  company  wh.se 
railroad  connected  with  t';at  for  which  the 
land  was  taken,  at  the  par  value  thereof, 
and  the  other  half  in  cash  or  in  said  stock, 


at  his  option,  and  in  all  respects  to  abide 
by  and  perform  the  award  ;  and  the  bond  of 
the  c(jmpany  provided  that  they  should  duly 
pay  to  the  owner  the  amount  wliich  the  ar- 
bitrators should  by  their  award  direct  to  be 
paid,  and  in  all  respects  abide  by  and  per- 
form the  award.  The  arbitrators  made  atid 
published  their  award,  and  the  company 
tendered  performance  on  their  part,  and 
requested  the  (jwner  to  elect  the  method  in 
which  he  would  receive  payment,  which  he 
declined  tlien  to  do.  He  prepared  no  deed 
and  made  no  election,  and  did  not  request 
performance  by  the  company  for  many 
years,  and  then  brought  an  acticjn  upon 
their  bond.  Held,  that  the  stipulations  in 
the  two  bonds  were  mutual  and  dependent, 
and  that  the  action  could  not  be  main- 
tained, although  the  company  subsequent- 
ly to  tiieir  tender  canceled  the  certificates 
of  stock  tendered  to  him,  and,  in  pursu- 
ance of  an  act  of  the  legislature  passed 
after  the  making  of  the  award,  united  with 
the  company  whose  railroad  connected  with 
theirs.  Smithw.£oston&^ M.  R.  Co.,  6 Allen 
{Mass.)  262. 

859.  Injunction.*— An  injunction  will 
lie  to  restrain  the  company  from  continuing 
to  operate  its  road,  after  an  award  of  ilam- 
ages  under  the  statute,  until  the  damages 
awarded  are  paid.  Hibbs  v.  Chicago  &^  S. 
W.  R.  Co.,  T,^ locua  340,  gAm.  Ry.  Rep.  180. 
— Disi'iNGUisHKi)  IN  Forbes  v.  Delash- 
mutt,  68  Iowa  164.  FoLLOWKD  in  Conger 
V.  Burlington  &  S.  W.  R.  Co.,  41  Iowa  419; 
Tharp  v.  Burlington  &  S.  VV.  R.  Co.,  42 
Iowa  709 ;  Hoibert  v.  St.  Louis,  K,  C.  &  N. 
R.  Co.,  45  Iowa  23. 

In  such  a  suit  the  evidence  showed  that 
prior  to  the  condemnation  proceedings  the 
plaintiff  had  deeded  a  right  of  way  to  per- 
sons under  whom  the  company  claimed, 
and  tiiat  the  road  as  constructed  did  not 
vary  more  than  ten  feet  from  the  line  of  the 
right  of  way  deeded,  and  that  the  condem- 
nation proceeding  had,  upon  certiorari, 
been  declared  void.  Held,  that  tlio  com- 
plaint was  properly  dismissed.  Reiitley  v. 
Wabash,  St.  L.  &-  P.  R.  Co.,  20  Aw.  <S-  Enj,'-. 
R.  Cas.  365,  61  Lnaa  229,  16  A'.  JV.  Rep.  104. 

A  landowner  brought  an  action  to  either 
confirm  an  award  of  damages  that  had  been 
made  to  him,  and  its  payment  by  the  com- 


*  Enjoining  railroad  for  failure  to  m.nke  com- 
pensation, see  jr  Am.  &  Eno,  R.  Cas.  63O, 
abstr.     See  also  ante,  418. 
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pany,  or  to  procure  payment  of  his  ex- 
penses iiiul  C(jsis  in  the  matter,  and  moved 
f<jr  an  injunction  restraining  the  company 
from  takinjf  any  other  proceedings  to  con- 
demn the  right  of  way  during  tiie  pendency 
of  the  suit,  and  to  restram  it  ivom  entering 
upon  tlie  land,  and  requiring  it  to  restore  a 
certain  portion  to  lis  original  condition. 
J/e/ii,  that  a  preliminary  injunction  was 
proper!)'  refused,  ll'iitson  v.  A'eiv  )'(»/:, 
W.  S.  (>  A.  A'.  Co.,  64  J  Ana.  Pr.  {i\.  V.)  220. 

The  owner  of  the  land  taken  for  railroad 
purposes  has  an  equitahle  lien  which  may 
i)e  enforced  hy  bill  in  chancery;  and  the 
court  has  the  power  to  grant  an  injunction 
to  restrain  the  company  from  occupying 
the  land  until  the  damages  are  paid.  And 
this  is  so  alliiough  the  railroad  has  been 
constructed  and  operated  for  several  years, 
and  althougii  the  company  entered  upon 
the  land  and  constructed  its  road,  with  the 
consent  of  the  owner,  luider  an  arrange- 
ment by  which  the  damages  were  to  be  ad- 
justed in  tlie  future,  and  if  the  parties  could 
not  agree,  the  damages  were  to  be  ap- 
praised by  the  commissioners,  and  were  so 
appraised,  the  title  (jf  tlie  land  remaining  in 
the  original  owner,  as  the  proceedings  of  the 
commissioners  had  never  been  recorded. 
KiHell  V.  Missisquoi  R.  Co.,  20  Am.  i5^  Eiii;. 
R.  Cas.  165,  56  /v.  96. 

Such  consent  to  enter  upon  the  land,  to 
construct  the  road,  the  arrangement  as  to 
the  damages,  their  appraisal  by  the  commis- 
sioners, do  not  constitute  a  waiver;  a  clear 
and  e.\i«ress  contract  is  necessary.  There 
was  no  contract  of  sale,  and  the  law  as  to 
eminent  domain  governs  the  case.  The 
record  title  remaining  in  the  original  owner, 
the  mortgagee  was  chargeable  with  notice  of 
th"  equitable  lien.  Ki'tUll  v.  MisstS(jiioi  K. 
i  (>..  20  ./w.  &^  I'^ng-  R-  (-US.  165,  56  /7.  96. 

Followed  IN  Adams  ?'.  St.  Johnsbury 
iS:  L.  C.  R.  Co.,  25  Am.  &  Eng.  R.  Cas.  172, 
57  Vt.  240. 

8(»<).  MjiihIjiiiius.— Whether  mandamus 
will  lie  to  compel  the  payment  of  an  award  of 
damages  in  the  absence  of  any  other  ade- 
quate remedy,  see  Chescbro  v.  Montgomery, 
70  Mich.  650.  In  re  Spring  Valley  Water 
Works,  17  Col.  132.  Shine  V.  Kentucky  C.  R. 
Co..  85  A>.  177. 

8(J  1 .  Spocilic  perforniaiice.— Shortly 
before  an  award  was  made  for  the  damages 
for  a  rigiit  of  way,  the  company  entered  un- 
der an  agreement  with  the  landowner  that 
the  amount  of  damages  fi.xed  should  be  paid 


when  a  valid  (\iici\  should  be  made,  and  ten 
days'  notice  given  that  the  award  was  com- 
pleted. The  deed  was  tendered  according 
to  contract,  but  an  encumbrance  upon  tl:e 
land  was  not  removed  until  after  the  expira- 
tion of  the  ten  days.  The  company  con- 
tinued in  possession  and  commenced o[)era- 
tif)ns  for  tlie  construction  of  the  road. 
Held,  in  an  action  by  the  landowner  for  s])e- 
cific  performance,  that  the  company  could 
not  avail  itself,  as  a  defense,  of  the  fact  that 
a  deed  conveying  an  unencumbered  title  was 
not  tendered  within  the  ten  days  ;  taking 
possession  was  a  waiver  of  such  objection. 
Viele  V.  Troy  S^  li.  R.  Co.,  20  N.  Y.  1S4; 
affirming  21  Barb.  38 1. 

In  such  case  the  right  of  the  coiviany  to 
enter  was  by  virtue  of  the  award,  w  ich  was 
conclusive  as  to  the  value  of  the  property 
and  the  damages  allowed,  and  therefore  it 
was  not  proper  to  introduce  evidence  in 
the  action  for  specific  performance  which 
tended  to  impeach  the  award.  Viele  v. 
Troy  &>  B.  R.  Co.,  20  A'.  V.  184;  affirming 
21  Barl>.  381. 

8(>2.  Suit  ill  equity,  ffciierally.— 
In  an  action  in  equity  to  enforce  a  judg- 
ment for  costs  where  it  appears  that  the 
plaintill  has  not  paid  all  the  costs  taxed,  a 
decree  enforcing  the  payment  of  the  judg- 
ment will  be  so  made  as  to  provide  that  the 
costs,  when  collected,  shall  be  paid  to  the 
persons  entitled  to  them.  Frankel  v.  Chi- 
cago, B.  vS-  P.  R.  Co.,  28  y/w.  &'j;>ig.R. 
Cas.  257,  70  /o:fa  424,  30  A^   IV.  /\'e/>.  679. 

In  a  suit  in  equity  to  recover  land  ''  ..!- 
ages  by  foreclosure  of  an  equitai.ie  ',  .  :  • 
land  taken  by  a  railroad  for  railr-,,.  .  •  .- 
poses,  a  former  company  v/hich  to'i 
land,  and  to  whose  rights  defendant  Ct.;.i- 
pany  succeeded,  is  not  a  necessary  party. 
Bridgman  v.  St.  Johnsluiry  &->  L.  C.  R.  Co., 
23  Am.  &^  £"j,''-  R-  (-Vw.  30,  58  Vt.  198,  2 
Atl.  Rep.  467.— Distinguishing  Adams  w. 
St.  Johnsbury  &  L.  C.  R.  Co.,  57  Vt.  240. 

The  charter  of  C,  a  railroad  corporation, 
authorized  it  to  acquire  lands  by  statutory 
proceedings  for  the  valuation  thereof,  the 
lands  to  "  vest  in  the  said  company  in  fee 
simple  as  soon  as  the  valuation  thereof  may 
be  paid  or  tendered  and  refused."  In  iSCo 
C.  commenced  proceedings  to  acquire  title 
to  a  parcel  of  A.'s  land.  It  was  valued,  and 
C.  appealed  from  the  valuation,  but  did  not 
prosecute  the  appeal.  C.  took  possession 
of  the  land,  and,  having  become  inyolveiit, 
in  1866  all  its  property  was  sold   and   pur- 
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chased  by  S.,  another  and  a  distinct  railroad 
corporation,  which  thereupon  took  posses- 
sion of  the  land.  In  1872  A.  coninienced 
liis  action  against  S.  to  liavc  the  valuation 
paid  or  the  land  restored  to  him.  Held, 
thai-  he  was  entitled  to  the  relief  demanded. 
Gillison  v.  Savannah  iS-*  C.  R.  Co.,  7  So.  Car. 

•73- 
S(KJ.  Suit  to  enforce  vendor's  lien. 

— Tlie  owner  of  lan(]s  taken  by  a  railroad 
company  in  condemnation  proceedings  has 
a  vendor's  lien  on  the  projjeny  taken,  and 
if  piyment  therefor  l)e  withheld,  the  chan- 
cery court  may  compel  payment  as  a  con- 
dition of  furthcrenjoyment  of  the  easement. 
Cooper  V.  ^Innislon  &•  ^1.  A'.  Co.,  30  Am.  &" 
lui^.  R.  Cas.  581,85  Ala.  106,  \So.  Rep.  689. 

It  is  obvious  that  a  court  of  equity  will, 
in  a  proper  proceeding,  so  long  as  the  origi- 
nal owner  holds  the  title  in  tlie  soil,  enforce 
the  claim  of  the  owner  against  the  property 
taken,  as  it  does  a  vendor's  lien.  Organ  v. 
Memphis  &>  L.  R.  R.  Co.,  39  A>Jt.  <S-«  Eng. 
R.  Cas.  75,  51  Ar/.\  235,  11  .V.  JK  Rep.  96. 

The  owner  of  land  condemned  for  rail- 
way purposes,  and  not  pairl  for,  retains  a 
lien  for  the  price,  even  after  the  road  has 
gone  into  operation,  and  a  court  of  equity 
will  enforce  the  lien  against  the  company 
taking  the  land  and  all  others  occupying  it 
as  lessees  or  otherwise.  Provolt  v.  Chi- 
cago, R.  I.  &"  P.  R.  Co.,  69  A/o.  633. 

The  compensation  which  is  awarded  a 
landownci  for  a  right  of  way  in  condemna- 
tion proc(!edings  is  in  the  nature  of  a  lien 
or  encumbrance  upon  the  land,  and  it  may 
be  enforced  against  a  corporation  succeed- 
ing to  the  rights  and  property  of  the  com- 
pany that  condemned  the  land.  Drury  v. 
Midland  R.  Co.,  127  Mass.  571.— Followed 
IN  Bridgman  7'.  St.  Johnsbury  &  L.  C.  R. 
Co.,  23  Am.  &  Eng.  R.  Cas.  30,  58  Vt.  198. 

Wiiere  the  property  of  a  railroad  com- 
pany is  sold  on  foreclosure  proceedings, 
after  an  award  of  damages  and  before  pay- 
ment, and  the  purchasers  organize  a  new 
comjiany,  the  latter  may  be  made  a  party 
respondent  to  the  proceeding  to  recover 
damages,  and  may  be  restrained  from  using 
the  land  until  the  damages  are  paid  or  se- 
cured.    Drury  v.  Midland  R.  Co.,  127  Jfass. 

S7«. 

The  owner  of  land  taken  by  a  rail- 
road for  railro:id  purposes  has  a  lien  on 
the  hind,  cnforccabh;  in  equity,  for  his 
dam;i!;cs ;  and  tlie  Hen  is  not  afTectcd 
by  llie  bringing  of  a  suit  against  a  fornier 


company,  which  took  the  land,  and  by 
obtaining  a  judgment  under  tiic  statute 
(Vt.  R.  L.  ^  3371);  and  such  judgment  is 
final  as  to  the  amount  of  damages  to  be  re- 
C(jvered  in  a  proceeding  to  foreclose  the  lien 
against  a  subsecpient  company  which  suc- 
ceeded to  the  rights  of  the  first  company, 
Bridginan  v.  .SV.  Johnsbury  £•-»  L.  C.  R.  Co., 
23  ^Ini.  &-'  Eng.  R.  Cas.  30,  58  /'/.  198,  3 
All.  Rep.  467.— FoLLuwiNU  Gihnan  v.  She- 
boygan &  F.  du  L.  R.  Co.,  40  Wis.  653;  West- 
ern Pa.  R.  Co.  V.  Johnston,  59  Pa.  St.  290; 
Drury  v.  Midland  R.  Co.,  127  Mass.  571. 

The  rights  and  interest  of  IJ.,  one  of  the 
owners  of  the  land  when  taken,  have  been 
conveyed  to  P.,  who  is  also  now  by  stipula- 
tion the  owner  of  tlie  right  to  the  coMi[)en- 
sation.  Held:  (i)  that  H.  is  not  a  necessary 
party,  but  that  P.  is;  (2)  that  the  adminis- 
trator of  the  estate  of  one  of  the  former 
owners  of  the  land,  who  deceased  without 
issue,  without  owing  debts,  and  whose  es- 
tate has  never  been  administered  upon,  is 
not  a  necessary  party,  all  the  heirs  of  such 
deceased  person  being  parties;  but,  if  re- 
quired, the  court  would  allow  an  adminis- 
trator to  be  appointed  and  come  into  the 
case.  Bridgman  v.  St.  Johnsbury  &->  L.  C. 
R.  Co.,  23  Am.  Sf  Eng.  R.  Cas.  30,  58  /7. 
198,  2  All.  Rep.  467. 

An  equitai.l,  owner  of  land  who  becomes 
the  legal  owner  has  a  lien  for  damages  on 
land  taken  by  a  railroad  com[)any,  enforce- 
able against  a  company  now  in  possession, 
which  succeeded  to  the  rights  of  the  com- 
pany that  first  took  the  land  ;  but  the  meas- 
ure of  damages  is  not  an  agreement  made 
between  the  owner  and  the  first  company, 
as  there  was  no  such  privity  between  the 
two  companies  as  would  bind  the  last  one  ; 
but  in  this  case  it  is  the  value  of  the  land 
actually  taken,  as  the  orator  was  not  the 
owner  of  the  lands  contiguous  to  that  taken, 
when  the  present  company  took  possession. 
Sennott  v.  St.  Johnsbury  &>  L.  C.  R.  Co.,  30 
Am.  <S^  Eng.  R.  Cas.  349,  59  Vt.  226.  4  N. 
Eng.  Rep.  367,  9  All.  Rep.  554. 

16.   Questioning  the  Proceedings  Collaterally. 

804.  The  aeneral  rule  forbidding 
eollateral  attaeli. — Where  land  is  con- 
demned in  behalf  of  a  railroad  company, 
the  validity  of  such  condemnation  cannot 
be  called  in  question  in  a  collateral  pro- 
ceeding. F.-.ians  V.  Haefncr,  2C)  Mo.  141. — 
F()Li,i)\viN'J  Hamilton  v.  Annapolis  &  E.  R. 


res 
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R.  Co.,  I  Md.  Cli.  107. — Hamtitonv.  Annap- 
olis lS^•  E.  K.  R.  Co.,  I  aMiI.  Ch.  107  ;  affirmed 
in  I  Md.  553. —  Fc)LL(jWED  IN  Evans  t/. 
Haefner,  29  Mo.  141. — Allen  v.  b'tica,  I.  &> 
E.  R.  Co.,  15  Ihin  (A'.  1'.)  So.— DiSTiN- 
(JUisniNi;  New  York  «&  I?.  R.  Co.  v.  God- 
win, 12  Abb.  Pr.  N.  S.  (N.  Y.)  21. 

Wlicie  the  court  has  already  acquired 
jurisiliclioii  of  such  proceedings,  a  faiUire 
to  yive  notice  of  a  motion  to  confirm  the 
report  of  tiic  commissioners  will  not  deprive 
\.\\v.  court  of  jurisdiction  so  as  to  allow  a 
collateral  attack.  Allen  v.  Utieu,  I.  Ss^  E. 
R.  Co,  15  ///ai  (.v.  V.)  80. 

If  a  jury  have  been  summoned  under 
proper  circumstances,  have  conducted  the 
iufpiirics  lei;ally  and  with  due  regard  to 
private  rights,  and  have  reached  a  legitimate 
conclusion  as  to  the  necessity  for  the  con- 
demnation and  the  compensation,  the  ap- 
propriation of  the  land,  on  payment  of  such 
compensation,  will  be  lawful  and  will  not 
be  atlected  by  collateral  action  by  the  judge 
or  court.  Toledo,  A.  A.  &•  G.  T.  F.  Co.  v. 
Diinlap,  5  Am.  &>  Eng.  R.  Cas,  378,  47 
Mich.  456,  II  A".  W.  Rep.  271. 

8<>5.  Sc'<»in'  and  extent  of  the  rule. 
— The  validity  of  the  proceedings  cannot 
be  collaterally  attacked  on  the  ground  that 
one  of  the  commissioners  therein  was  not 
qualified  to  act,  the  proper  time  to  take 
such  objection  being  at  the  time  of  his  ap- 
pf)intment  or  during  the  condcniiiaiioii  pio- 
(cedings.  Hiding  v.  Kaiv  Wilhy  R.  6^/. 
Co.,  39  Am.  &^  Eng.  R.  Cas.  52,  130  U.  S. 
559,  9  Sitp.  Ct.  Rep.  603.— Followed  in 
Chicago,  K.  &  N.  R.  Co.  V.  Griesser,  48 
Kan.  663.  —  Chicago,  K.  &^  N.  R.  Co.  v. 
C:yiesser,  48  Kan.  663,  29  Pac.  Rep.  1082. — 
Following  Hulingz/.  Kaw  Valley  R.  &  I. 
Co.,  130  U.  S.  559. 

Nor  on  the  ground  that  the  corporation 
had  no  right  to  exercise  the  power  of  emi- 
nent domain  within  the  state  where  the  land 
was  situated,  since  the  question  of  the  legal 
ca])acity  of  the  plaintiff  to  prosecute  con- 
<k'mMation  proceedings  is  a  question  which 
the  trial  court  must  hear  and  determine  in 
t;very  case.  Foils  v.  St.  Louis  tS^*  S.  F.  R. 
Co.,  57  Am.  &>  Eng.  R.  Cas.  582,60  Fed. 
Rep.  316. 

Nor  on  the  ground  of  failure  to  serve  a 
copy  of  the  petition  on  the  landowner — a 
copy  of  the  summons  and  a  notice  of  the 
commissioners'  report  having  been  served. 
Thompson  v.  Chicago,  S.  F.  <S<»  C.  R.  Co.,  no 
i^'c.  I'.;,  19  S.    jr.  Rep.  77.— DlSTINGUISH- 


INO  Cory  V.  Cliicago,  B.  &  K.  C.  R.  Co.,  100 
Mo.  2S2. 

Nor  on  the  ground  of  misjoinder  of  par- 
ties defendant,  nor  for  tlie  omission  to  recite 
in  the  order  appointing  commissioners  that 
they  were  disinterestetl,  since  these  matters 
are  not  jurisdictional.  Thompson  v.  Chicago, 
S.  J\  &•  C.  R.  Co.,  110  Mo.  147,  19^5'.  //'. 
Rep.  77- 

Where  the  court  has  found  in  eniinent 
domain  proceedings  "  tliat  notices  have 
been  served  on  the  several  owners  described 
in  said  petition,"  the  sufficiency  of  tlie 
notices  and  service  thereof  cannot  be  ques- 
tioned in  any  collateral  proceeding.  Galena 
&*  C.  U.  R.  Co.  v.  Pound,  22  ///.  399. 

After  land  has  been  condemned  for  the 
use  of  a  railroad,  the  adjudication  cannot 
be  impeached  in  any  collateral  proceeding  ; 
and  it  will  be  presumed  conclusively,  that 
the  party  whose  land  has  been  taken  has 
received  not  only  just  compensation  for 
the  land  taken,  but  for  such  incidental  loss, 
inconvenience,  and  damage  as  might  rea- 
sonably be  expected  to  result  from  the  con- 
struction and  use  of  the  way  or  crossing, 
in  a  legal,  proper  manner,  and  the  judgment 
will  afford  a  complete  justification  to  the 
party  exercising  the  right  to  be  acquired. 
Chicago  &•  A.  R.  Co.  v.  Springfield  &>  N. 
W,  R.  Co.,  67  III.  142.— Distinguishing 
Dygert  v.  Schenck,  23  Wend.  (N.  Y.)  446. 

In  a  collateral  attack  upon  the  validity  of 
proceedings  by  a  railroad  company  to  ap- 
propriate land  for  its  use,  by  a  person  who 
was  a  party  thereto,  every  reasonable  pre- 
sumption will  be  indulged  in  favor  of  the 
regularity  of  such  proceedings,  in  the  ab- 
sence of  any  showing  to  the  contrary. 
Indiana  Oolilic  Limestone  Co.  v.  Louisville, 
N.  A.  &>  C.  R.  Co.,  107  Ind.  301,  7  A^.  E.  Rep. 
244. — FoLLOWEU  IN  St.  Joseph  Hydraulic 
Co.  V.  Cincinnati,  W.  &  M.  R.  Co.,  109  Ind. 
172. 

Where  a  party  feels  himself  aggrieved  by 
an  award  of  damages  for  land  taken  for  a 
railroad,  his  remedy  is  to  liave  the  award 
reviewed  on  exceptions  as  provided  by  the 
statute;  and  if  he  fails  to  pursue  this 
remedy  he  cannot  subsequently  attack  the 
proceedings  collaterally  in  another  action. 
Indiana  Oolitic  Limestone  Co.  v.  Louisville, 
N.  A.  &>  C.  R.  Co.,  107  Ind.  301,  7  A^.  E.  Rep. 
244. 

A  railroad  was  located  over  plaintifT's 
lands  and  his  damages  assessed,  and  after 
the  road  was  constructed  the  railroad  was 
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chanfjed  by  authority  of  law  to  other  lands. 
Held,  that  the  inquisition  prevented  him 
recovering  additional  damages  caused  by 
the  cutting  of  his  land  in  the  construction 
'if  the  road,  or  resulting  from  its  removal. 
iMiltiiiiorc  iSf*  S.  R.  Co.  v.  Coinpton,  i  Gill 
(Md.   20. 

Statutory  authority  to  a  railroad  coinjiany 
"to  have,  use,  or  occupy  any  lands,  mate- 
rials, or  other  property  in  order  to  the  con- 
stniciion  or  re[)air  of  any  part  of  said  road, 
or  their  works  or  necessary  buildings,"  au- 
tiiorizL's  the  company  to  crJlisiruct  a  build- 
ing on  the  lands  which  it  lias  condemned 
at  a  junction  with  another  road,  for  the  ac- 
commodation of  passengers,  as  such  build- 
ing is  deemed  necessary,  within  the  mean- 
ing of  the  statute;  and  the  original  land- 
owner cannot  claim  the  land  on  which  tiie 
building  is,  on  the  ground  that  it  is  not 
necessary.  Hainilton  v.  Aniuxpolis  &^  li.  R. 
R.  Co.,  I  .)/(/.  553.— DisriNiuiisHiN'c,  Moor- 
head  7/.  Little  Miami  R.  Co.,  17  Ohio  340. 
Rl-.viKWiNf;  Stamps  v.  Birmingham  &  S.  V. 
R.  Co.,  2  Phillips  (22  Eng.  Ch.  Rep.)  673; 
Railroad  7>.  Berks  County,  6  Pa.  St.  70. 

In  such  case,  the  building  was  situate  on 
land  condemned  under  a  second  inquisition, 
taking  additional  lands,  and  the  landowner 
objected  ihat  such  condemnation  was  not 
necessary;  but  the  proceedings  were  re- 
turned to  and  ratified  by  the  county  court, 
which  had  exclusive  and  final  jurisdiction, 
and  from  its  decision  there  was  no  appeal. 
//eld,  that  the  county  court  was  the  only 
place  where  the  inquisition  could  be  re- 
sisted, and  not  having  been  done  there, 
could  not  be  questioned  in  another  pro- 
ceeding; and  the  fact  that  a  portion  of  the 
building  was  sometimes  used  for  a  tavern 
where  into.xicating  liquors  were  sold,  woidd 
not  work  a  forfeiture  to  the  land,  so  as  to 
revert  to  the  original  landowner,  //amil- 
ton  V.  .\nnapolis  &^  E.  A'.  /\'.  Co.,  i  A/d.  553. 

If  such  landowner  should  sustain  an  in- 
jury, or  sutler  special  damage  by  the  illegal 
use  of  the  building,  or  its  use  for  purposes 
not  connected  with  the  railroad  business,  the 
courts  can  grant  relief  in  actions  for  past 
damages,  and  if  necessary  may  prevent  the 
contiiuiance  of  the  wrong  by  injunction  ; 
but  in  no  case  would  he  be  entitled  to  an 
injunction  without  showing  special  damage 
to  himself,  //ainilion  V.  Annapolis  &^  E. 
R.  R.  Co.,  1  Md.  553. 

In    an   action    for   damages    by    plaintiff 
against  the  successor  of  a  company  for  the 
4  D.  R,  D.— 49. 


wrongful  taking  by  the  latter  of  his  land  for 
a  right  of  way,  it  is  not  competent  for  plain- 
tilT  by  oral  testimony  to  nullify  the  record  of 
the  proceeding  by  the  co"ipanvto  condemn 
the  land.  Cory  v.  Cliicoiit.  I ..  &^  K.  C.  A*. 
Co.,  44  Am.  &^  En^.  /\.  Cas.  183,  100  A/o. 
2S2,  13  i\  IV.  Rep.  346. 

A  ji.idgment  of  condenuiation  rendered  by 
a  competent  court  charged  with  a  statutory 
jurisdiction,  and  when  all  the  tacts  neces- 
sary to  the  exercise  of  the  jurisdiction  are 
shown  to  exist,  is  no  more  subject  to  im- 
peachment in  a  collateral  proceeding  than 
the  judgment  of  any  other  court  of  e.xclusive 
jurisdiction.  And  as  to  these  sumuKiry 
l)roceedings,  courts  of  general  jurisdiction 
stand  upon  the  same  footing  as  those  tri- 
bunals whose  jurisdiction  is  special  and 
limited.  .Sedaliu  v.  Missouri,  K.  &^  T  A'. 
Co.,  17  Mo.  App.  105.— Quoting  Secombe 
V.  Milwaukee  it  St.  P.  R.  Co.,  23  Wall.  (U. 
S.)  108  ;  Ellis  V.  Pacific  R.  Co.,  51  Mo.  203  ; 
Wooster  v.  Sugar  River  Valley  R.  Co.,  57 
Wis.  313;  Phifer  v.  Carolina  C.  R.  Co.,  72 
N.  Car.  433. 

Where  a  railroad  company  is  proceeding 
to  have  a  street  closed,  and  the  land  used 
for  depot  purposes,  and  commissioners  are 
apiiointed  to  assess  the  damages  that  may 
result  to  abutting  property  owners,  the 
regularity  and  validity  of  the  proceeding 
cannot  be  attacked  collaterally,  except  as  to 
questions  of  jurisdiction.  Wcinckie  v.  New 
York  C.  &-  //.  R.  R.  Co.,  1 5  A^.  V.  Sitpp.  689. 

8(>0.  Its  limits  and  exceptions. — 
In  proceedings  to  condemn  land  under 
Minn.  Sp.  Laws  1870,  ch.  57,  the  assessment 
of  damages  by  the  commissioners  being  void 
for  want  of  notice  of  the  time  and  place  of 
their  meeting,  the  landowner  is  not  bound 
to  move  to  set  aside  the  award,  but  may  at- 
tack it  collaterally  in  any  action  in  which 
rights  are  claimed  under  it.  Kanne  v. 
Minneapolis  &^  St.  L.  A'.  Co.,  23  Am.  &> 
/■'.nt^.  A'.  Cas.  127,  33  Minn.  419,  23  A'.  IV. 
/\ep.  854. — Distinguishing  Curtis  t/.  Jack- 
son, 23  Minn.  26S. 

A  mere  license  on  the  part  of  the  land- 
owner to  the  railroad  company  to  enter  the 
land  would  constitute  no  waiver  of  the 
objections  to  the  validity  of  the  award. 
Neither  would  it  constitute  such  waiver 
that  the  landowner  moved  to  set  aside  the 
award  upon  the  united  grounds  of  the  want 
of  such  notice,  and  of  misconduct  and  ir- 
regularities on  the  part  of  the  commission- 
ers, and  that  the  award  had  not  been  paid. 


u.    'I^ 
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Kaiine  v.  Miniuapolis  iS~»  St.  L,  K.  Co.,  23 
Am.  c-^  /•.V/J|,^  A'.  i>. .  127,  33  Minn.  419,  23 
N.  IV.  AV/.  S54. 

Procoi;fliii;;.s  uiulcr  the  statute  autlioriz- 
inj^  the  coiuk-iniiation  of  piivate  property 
for  public  use  ;ire  su/  tft'/nr/s,  aud  are  not 
williin  tile  scojte  (j1  Mo.  Kev.  St.  cli.  59,  § 
9,  I elatiuff  to  setting  aside  final  judgments, 
l/ut  such  procecdinj^s  are  impeachable  by  a 
(jroper  prcHX-eding  in  equity,  for  fraud  or 
mistake.  .SVi'i?//  v.  Chicago,  S.  F.  <Sr^  C.  A\ 
Co.,  38  Afo.  Af>p.  5SS. 

The  supreme  court  has  110  jurisdiction  to 
supervise  or  correct  the  dcjings  of  commis- 
sioners in  condemnation  proceeding's,  not 
being  expressly  provided  by  statute;  and  an 
Older  of  the  court  setting  aside  such  pro- 
ceedings is  without  jurisdiction  and  wholly 
void,  and  therefore  may  be  impeached  col- 
laterally. Visschcr  v.  Hudson  River  R.  Co., 
iSRarb.  (.V.  l'.)37. 

When  an  award  made  in  condemnation 
proceedings  has  been  introduced  in  evi- 
dence, it  is  competent  for  the  opposing 
party  to  introduce  in  evidence  the  written 
order  of  the  judge  appointing  commis- 
sioners, for  the  purpose  of  showing  that  one 
of  the  persons  who  signed  the  award  as 
commissioner  was  not  one  of  the  commis- 
sioners a]j[)ointed  by  the  judge.  Lewis  v. 
.SV.  Paul.  M.  <S-  M.  R.  Co..  {S.  Dai:)  57  Am. 
6-  Enjr  R.  Cas.  612,  58  A'.   IV.  Rep.  580. 

Parol  evidence  is  incompetent  to  contra- 
dict such  written  order  by  showing  that  one 
of  the  persons  named  in  the  written  order 
had  departed  from  the  jurisdiction  of  the 
ct^rt,  and  that  the  person  purporting  to 
sign  the  award  was  appointed  a  commis- 
sioner by  the  judge  in  the  place  of  the  one 
named  in  the  written  order,  in  the  absence 
of  proof  of  the  loss  or  destruction  of  a 
written  order  made  substituting  such  new 
commissioner  in  place  of  the  one  absent ; 
and  the  court,  though  admitting  such  parol 
evidence  on  the  tiial,  properly  disregarded 
it  in  his  findings  of  fact  and  final  decision  of 
the  case.  Lewis  v.  St.  Paul,  liL  &^  M.  R. 
Co.,  (5.  Dai.)  57  Am.  6>»  Eng.  R.  Cas.  612, 
58  A'.  JV.  Rep.  580. 

807.  Conclusiveness  of  the  award 
and  the  jiidgnicnt  entered  tlicreon.'*' 
— Whenever,  in  proceedings  of  this  char- 
acter, jurisdiction  has  once  attached  by  due 
service  of  the  requisite  petition  and  notice 


*  See  also  ante,  82G,  848. 


upon  all  parties  having  or  claiming  any  es- 
tate or  interest  in  the  properly  thereby  af- 
fected, and  an  award  is  regularly  made  by 
the  commissioners  as  to  each  claimant,  the 
rights  of  the  respective  |)arties  become 
delinitely  fi.xed,  and  such  award,  until  modi- 
fied or  changed  on  api)eal,  is  conclusive  and 
binding,  not  only  upon  the  parties  of  record, 
but  upon  their  privies  and  grantees.  I >'og- 
den  v.  Winona  i5-»  St.  P.  R.  Co.,  22  Minn. 
198,  19  Am.  Ry.Rep.  387. 

The  report  of  commissioners  appointed 
to  condemn  lands  and  assess  damages  is, 
like  the  verdict  of  a  jury,  conclusive  of  the 
facts  therein  ascertained,  until  set  aside  nn 
appeal.  Norfolk  Southern  R.  Co.  v.  Kty, 
10 1  A^.  Car.  8,  7  S.  E.  Rep.  476.  Aldrich  v. 
Cheshire  R.  Co.,  21  N.  //.  359. 

In  a  collateral  proceeding  the  report  of 
the  commissioners  becomes  final  and  con- 
clusive upon  the  parties  without  it  appear- 
ing that  notice  had  been  given  of  the  filing 
of  the  report  with  the  clerk  ;  it  would  be  pre- 
sumed such  notice  was  given.  Chicago,  R, 
&>  Q.  R.  Co.  v.  Chamberlain,  84  ///.  333,  16 
Am.  Ry.  Rep.  466. 

Where  commissioners  have  been  duly  ap- 
pointed to  condemn  land  for  right  of  way 
and  assess  damages,  and  have  jurisdiction 
of  the  matters  acted  on,  their  action  will  be 
conclusive  in  all  collateral  proceedings. 
Town  send  v.  Chicago  <S»^  A,  R.  Co.,  91  ///. 

545- 

The  court  in  condemnation  cases  has  un- 
der the  statute  jurisdiction  of  the  subject- 
matter  and  parties  ;  and  its  judgments,  un- 
less reversed  in  some  appellate  proceeding, 
would  therefore  be  conclusive  upon  the  par- 
ties. Baltimore  iS--  O.  R.  Co.  v.  Pittsburg, 
IV.  &>  A'.  R.  Co.,  10  Aw.  Sr'  Eng.  R.  Cas. 
444,  17  IV.  Va.  812.  Atchison  &>  N.  R.  Co. 
v.  Bocrner,  34  A'eb.  240,  51  A:  IV.  Rep.  842. 
Pennsylvania  R.  Co.  v.  Gorsuch,  84  Pa.  St. 
41 1.  A/uhle  V.  AVw  Vori-,  T.  &^  AI.  R.  Co., 
57  Am.  &>  Eng.  R.  Cas.  591,  86  Tex.  459,  25 
S.  W^.  Re/>.  607. 

The  finding  that  the  taking  is  necessary 
is  conclusive  if  there  is  evidence  to  support 
it.     Port  Huron  &'  S.  W.  R.  Co.  v.  I  'oorhcis, 

14  Am.  &>  Eng.  R.  Cas.  227,  50  A/ich.  506, 

1 5  A^.  IV.  Rep.  882. 

The  award  of  damages  is  conclusive  un- 
less the  authorities  making  it  have  miscon- 
ceived the  law  and  have  not  fully  con- 
sidered all  the  essential  elements  of  the  in- 
jury done  to  the  landholder.  Port  Huron 
(5-*  S.  11'.  R.  Co.  V.  Votr/ieis,  14  Am.  &^Eng. 
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Jt  Cas.  227,  50  Mich.   506,  15  A';  IV.  Rep. 
S82. 

While  the  assessment  of  damages  in  a 
condemnation  proceeding  remains  in  force, 
no  action  will  lie  as  at  common  law,  foi  an 
increase  of  damages,  on  the  ground  that  th. 
commissioners  went  on  a  mistaken  basis  ;•. 
makingui)  their  judgment.  Jiulniiin  v. /'.r- 
monf  C.  R.  Co.,  27  Vi.  500.— DisriN'.ulsH- 
INm;  Carr  7/.  Georgia  R.  &  B.  Co.,  i  Ga.  524. 
Hkviewino  Winchester  &  P.  R.  Co.  v. 
Washington,  i  Rob.  (Va.)  72. 

XII.    REVIEW    BT    APPEAL,    CERTIORARI, 
ERROR,  ETC. 

I.    Who  may  Appeal  and  What  is  Review- 
able. 

8«8.  The  ri^'lit  to  appoal,  geiior- 
nll.V. —  ICrrors  of  law  committed  in  pro- 
ceedings to  condemn  land  by  a  railroad 
company,  should  be  taken  advantage  of  in 
the  court  where  ilie  proceedings  are  had, 
or  on  appeal  to  the  circuit,  if  such  errors 
have  not  been  waived  by  the  course  pur- 
sued in  the  primary  trial.  Such  errors  fur- 
nish no  ground  for  ecpiitable  interference. 
Cooper  V.  Anniston  &^  .1.  R.  Co.,  36  Am.  Sr' 
Eng.  R.  Cas.  581,  85  Ala.  106,  4  So.  Rep.  689. 

Under  Ahi.  statutory  provisions  regulat- 
ing proceedings  for  C(jndemnation  (code, 
§.i  3207-20;  Sess.  Acts,  18S8-9,  p.  112),  and 
the  judicial  construction  which  has  been 
placed  upon  them  (72  Ala.  443,  87  Ala.  328), 
the  assessment  of  damages  by  a  jury  of  six 
men  is  preliminary  oidy,  and  either  party 
lias  a  right  of  appeal  to  the  circuit  court 
under  the  general  statute  (code,  ^  3640) ; 
and  this  necessarily  destroys  the  right  of 
appeal  from  the  probate  court  to  the  su- 
preme court,  given  by  the  special  statute 
(§  3215).  Postal  Tel.  Cable  Co.  v.  Alabama 
G.  S.  R.  Co.,  47  Am.  &•  Eng.  R.  Cas.  252,  92 
Ala.  331,  9  So.  Rep.  555. 

Where,  under  N.  Y.  Laws  1850,  ch.  140,  a 
railroad  company  paid  over  to  the  city 
chamberlain  the  sum  awarded  by  the  com- 
missioners as  damages  for  land  taken  be- 
longing to  New  York  city,  the  city,  not 
having  used  the  money  nor  interfered  with 
it,  was  not  precluded  from  appealing  from 
the  order.  In  re  Ne^v  York  i3-»  H.  R.  Co., 
98  7V.  Y.  12. 

No  ""ight  of  appeal  from  an  award  of 
viewers  to  appraise  damages  was  given  to 
either  party  under  the  charter  of  the  Phila- 
delphia and  Erie  railroad  company  amd  its 


supplements.  Cake  v.  Philadelphia  &-*  E. 
R.  Co.,  87  J'a.  .St.  307. 

All  a[)peal  does  nut  lie  as  a  matter  of 
right  to  the  circuit  court  from  an  order  of  a 
county  court  airiiniiiig  the  report  of  free- 
holders assessing  rlamagcs  to  land  by  reason 
of  the  location  and  construction  of  a  turn- 
I)ike  road.  /////  v.  Salem  ^S^»  /'.  /'.  Turnpike 
Co.,  I  Roh.  (i'a.)  278. —  RkvikwkI)  in  Chesa- 
peake it  ().  Canal  Co.  V.  lloye,  2  Gratt. 
(Va.)  514. 

A  railroad  company  obtained  the  appoint- 
ment of  viewers  to  assess  certain  alleged 
damages  sustained  by  G.  in  the  construc- 
tion of  its  road.  When  the  viewers  made 
their  award  the  company  and  the  claimant 
both  tiled  exceptions,  and  the  latter  ap- 
pealed, although  no  a|)i)cal  was  allowed  un- 
der the  act  of  1846  and  its  supplements  in- 
corporating the  railroad.  The  court,  on 
June  16,  1874,  overruled  the  exceptions  of 
both  parties,  quashed  the  appeal,  and  en- 
tered judgment  on  the  award.  On  June  13, 
1874,  an  act  of  the  general  assembly  was 
approved,  allowing  appeals  in  proceedings 
of  this  kind,  and  on  June  17,  1874,  the 
claimant  appealed  from  the  award  under 
the  provisions  of  this  act.  The  company 
asked  the  court  to  strike  off  this  ap|)eal, 
which  was  refused,  and  the  case  proceed- 
ing to  trial,  resulted  in  a  verdict  for  the 
plaintilT  largely  in  excess  of  the  award  of 
viewers,  //eld,  tliat  the  appeid  unrler  the 
act  of  1874,  and  all  the  proceedings  there- 
after, were  erroneous.  Pennsylvania  A'. 
Co.  V.  Gorsueh,  84  /\i.  St.  411.— DisriN- 
GUlSlilNc;  I'lanagin  v.  Wetherill,  5  Whait. 
(Pa.)  280;  Houslough  7/.  Bouslough,  68  Pa. 
St.  495. 

By  the  Pa.  Act  of  April  10,  1867,  the 
Pennsylvania  railroad  was  authorized  to 
straighten  its  track.  Viewers  were  ap- 
pointed, under  the  provisions  of  the  act  of 
March  27,  1848.  to  assess  the  damages. 
Ttiis  latter  act  embraced  no  right  to  appeal 
from  the  assessment,  and  there  were  no 
other  acts  giving  this  right  as  against  said 
company,  until  the  act  of  June  13,  1874. 
The  court  below  held  that  as  there  was  no 
l)rovision  for  appeal  applicable  to  said  com- 
pany until  1874,  and  as  the  company  had 
not  accepted  the  benefit  of  any  legislation 
under  the  new  constitution,  the  act  of  1874, 
in  so  far  as  it  applied  to  the  act  of  1848, 
was  unconstitutional,  and  struck  off  the  ap- 
peal, //eld,  error,  as  the  provision  of  the 
act  of  1874  was   merely  a  change   in  the 
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iciiHily  and  did  nni  imiiiiir  any  fraiK  liisc  cif 
the  tompaiiy.  jAUii^'s  .l/i/itiit,  87  /'ii.  St. 
114. 

H((U.  I'owrr  of  IIm>  l<>^'islatiir«>  to 
Ink*'  Jiwa.v  or  r4>slri«-l  t\\v  v'v^Ui.— 
'I'lic  iiiclliod  of  asciriaininj^  wlial  is  just 
itiid  a(l('(|iiatc  conriKMisiiiioii  is  riiaitor  fur 
ad(j|)li(»ii  and  rcmilalion  Ijy  the  loj^islalnn;. 
Iniisnuicli  as  trial  by  jury  is  not  a  constiiu- 
lional  rif;lit  in  cases  invcjlvin^;  tiie  power  of 
eminent  domain,  a  statntoiy  appeal  (;iveii 
in  sucli  cases  from  liie  award  of  assessors  is 
subject  to  le_nislative  discretion,  liotii  in  its 
allowance  and  in  tlie  conseciucnces  of  its 
allowance,  the  latter  hein.t;  in  tlie  nature  of 
terms  and  conditions  of  the  appeal  system. 
Olhur  V.  Union  J'o/ii/  &^  IT.  /'.  /»'.  Co.,  39 
//w.  &^  Jifii;.  A'.  Ctis.  107,  iS3  (;<i.  257,  y  .V. 
/.'.  A'f/>.  10S6.  —  Disi'lNdUisiiiNd  South- 
western U.  Co.  7'.  Southern  iV  A.  Tel.  Co., 
46  ()a.  43.  —  Kkvikvvkd  in  Rothan  v.  St. 
Louis,  O.  H.  &  C.  K.  Co..  113  Mo.  132. 

A  statute  wliich,  providini;  for  the  e.xer- 
cise  of  tlie  power  of  <'minent  domain,  grants 
to  certain  commissioners  the  ri;;ht  of  de- 
terminin<j  the  amount  of  compensation  to 
be  paid  for  land  apjiropriated,  and  makes 
their  award  final  as  to  the  amount  of  such 
compensation,  infrinjjcs  no  constitutional 
j;uaranty  ;  and  as  the  Icj^islature  may  make 
such  award  final  without  any  o])portunity 
of  appeal  or  retrial,  it  may  f,'rant  to  the 
landowner  the  privile<j;e  of  appeal  anfl  of 
further  trials  upon  coiulitioiis.  Central 
JUancli  U.  P.  K.  Co.  v.  Atc/ihon.  T.  &•  S.  F. 
R.  Co.,  10  Am.  &>  En^.  A'.  Ciis.  528,  28 
A'cin.  453.  Norfolk  Soitt/urn  A'.  Co.  v.  /f/j', 
95  yV.  Cor.  77.  —  Following  Skinner  7'. 
Ni.xon,  7  Jones  (N.  Car.)  342  ;  Raleijj;h  &  G. 
K.  Co.  7'.  Jones,  i  Ircd.  (N.  Car.)  24. 

Where  the  statute  provides  how  an  appeal 
shall  be  l)rou<;ht  in  condemnation  proceed- 
ini;s,  the  parties  cannot  substitute  a  dilTer- 
ent  procedure  so  as  to  dispensf'  with  the  re- 
f|iiirenicnts  of  the  statute.  A'li/'n  v.  St. 
/\iul.  M.  &->  M.  R.  Co.,  30  Minn.  451,  \G  I\\ 
W .  Rcfi.  265. — Dlstinguisiiinc;  Kasson  v. 
Hidcker,  47  Wis.  79;  Curtis  v.  Jackson,  23 
Minn.  26P. 

Under  defendant's  charter,  an  appeal 
froiii  the  assessment  of  daniafjes  by  com- 
missioners is  required  to  be  made  by  filing 
a  notice  of  appeal  with  the  clerk  of  the  dis- 
trict court  within  thirty  days  aft^r  the 
award  is  filed.  Appellant  failed  to  perfect 
her  appeal  by  filing  such  notice,  but  made 
service  thereof  upon  defendant.    Held,  th:  t 


the  district  court  ac(|uired  no  jui  isdi(  lion, 
and  the  ap|)eal  was  propcrlv  disniisseil  ;  and 
the  defect  was  not  cuicd  Ly  the  company 
executing  and  lihng  a  bond,  immrdiatclv 
jifler  the  siMivice  (jf  th(!  notice,  <onditiotied 
to  pay  a|)pellaiit  wiiatever  sum  might  be 
awarded  her  upon  such  appeal,  nor  by  mov- 
ing  the  court  to  disin'iss  the  apjK'al  for  sik  h 
w.iMt  of  jurisdiction.  Kit  in  v.  .V.  l\uil, 
M.  C"^  M.  A'.  Co.,  30 /)//////.  45 1,  if)  A'.  //'. 
Rip.  265. 

The  I  barter  of  a  railroad  comi*aiiy,  whii  !i 
was  irrc|)ealal)le.  gav<'  the  company  the 
power  to  take  lands  bv  condemnation,  and 
])rovidi-d  for  an  a[ipeal  by  the  landowner, 
from  the  award  (jf  damages,  to  a  certain 
court.  //(■/(/,  that  a  general  statute  which 
took  away  the  right  to  ajiix-al  to  that  court, 
and  gave  an  appeal  to  .'mother  roiiit  on  the 
same  terms  and  conditions,  and  with  the 
same  mode  of  trial,  was  not  unconstitu 
tional.  State  (I'nitcd  R.  &->  C.  Co.,  I'ros.) 
V.  IVfliton,  23  Ant.  &^  /■«(,'•  /''■  ^"■*'-  '34'  47 
A^.  y.  /.  59.— Ni.viKWiNd  Cairo  !i  F.  K. 
Co.  7'.  Hecht,  95  U.  S.  168. 

Under  N.  Car.  Ac*  of  1 8(19-70.  eh.  18,  to 
incorporate  the  Norfolk  and  Southern  rail- 
road company,  no  ap[)eal  lies  from  an  in- 
terlocutory order  in  a  proceeding  in  accord- 
ance with  the  provisions  of  said  act  to 
condemn  land  for  the  use  of  the  railroad. 
An  appeal  can  only  be  taken  from  the  final 
judgment.  Norfolk  &-  S.  R.  Co.  v.  li'ar- 
rcn,  92  A'.  Car.  620. —  Foi.lowf.d  in  Nor- 
folk Southern  K.  Co.  v.  FIv,  95  N.  Car.  77; 
Hendrick  v.  Carolina  C.  R.  Co.,  98  N.  Car. 

43'- 

The  constitutional  provision  that  the  su- 
preme court  sJiall  have  juristliction  to  re- 
view upon  appeal  any  decision  of  the  courts 
below  upon  any  matter  of  law  or  legal  in- 
ference is  not  impaired  by  an  act  of  the 
legislature  postjioning  the  right  of  appeal 
until  the  final  determination  of  the  cause; 
and  the  general  law  allowing  apjieals  from 
interlocutory  judgments  must  yield  to  the 
provisions  of  a  special  act.  Norfolk  6^  .S'. 
R.  Co.  v.   Warren,  92  N.  Car.  620. 

87().  Const  met  ion  ol'.statutPSiM'Ia- 
tiv«^  to  tli<*  rjjflit  to  appcsil.— It  is  pro- 
vided by  Conn.  Gen.  St.  §  3461,  that  every 
railroad  company,  aft^r  its  line  has  been  es- 
tablished, may  alter  tlie  locatirin  of  its  road 
with  the  approval  of  the  railroad  commis- 
s'  <ni.rs,  and  take  lands  for  additional  tracks 
iiid  stations  ;  and  by  §  3466  that  where  lai'd 
had  been  conveyed  to  a  railroad  comp;.ii\' 
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(or  its  track  with  any  reservation  or  v.oixU- 
tion  wliicli  inlrrfcrt'd  with  tiic  furnisliin^j 
by  till'  comiiany  of  |)n)|)cr  depot  accoinnKj- 
daiions,  such  reservation  or  condition  may, 
witli  lilt;  ajiprova!  of  llle  Cdiiunissioiiers,  be 
condt'inned  in  tlie  same  n  amu  r  liiat  land 
mij;ht  Ijc  taken.  And  ii  is  provided  ijy 
j'  5518  tliat  any  person  a^'^iirved  jjy  any 
order  (jf  tile  coniniissioiiers  u|)oii  any  pro- 
ceediii}^  "n.'lalive  to  the  location,  ai)aiid()ii- 
meiit,  or  clian^iiii^  of  depots  or  stations" 
may  appeal  to  the  superior  court,  //i/i/, 
tiiat  cases  arising  under  ?'?'  3461  and  3466 
were  eiitircly  distinct  from  those  arisiii}^ 
under  §  35'''^.  and  that  an  order  made  by 
tile  laihoad  commissioners  upoi  a  petition 
hroiij^ht  under  those  two  sections  was  not 
subject  to  the  appeal  provided  for  in  the 
last  section.  Coc/cooft's  Appeal,  60  Conn. 
161,  22  At  I.  Rep.  \'&2. 

It  was  the  intention  of  Iowa  Laws  of  1853, 
til,  31,  in  i)rovidinj4  fcjr  the  assessment  (»f 
damages  caused  by  locating  a  railway,  to 
give  an  ai)[)eal  to  either  jtarty  in  the  t)rdi- 
nary  acceptation  of  the  term,  and  u|)Oii 
such  appeal  the  cause  was  t(j  be  heard  upon 
exceptions  taken  to  the  acli(jn  of  the  sheriff 
or  jury,  or  the  competency  of  eitlier  to  act 
in  the  premises.  Mississippi  (S-»  M.  R.  Co. 
V.  Rossfuu.S  Io7va  373.— Kkvikwku  in  Ney 
V.  Swinney,  36  Ind.  454. 

A  judgment  of  the  trial  court  upon  a  ver- 
dict of  a  jury  assessing  damages  in  a  con- 
demnation [jroceediiig  is  a  judgment  in  a 
"civil  action,"  within  the  meaning  of  Mass. 
I'ub.  St.  ch.  187,  §!)  16,  22,  authorizing  writs 
of  review  in  civil  actions.  Nantiiskct  lu\xch 
R.  Co.  V.  Ransom,  147  Mass.  240,  17  A'.  K. 
Rfp.  640.  6  N.  Knf^r.  Rep.  685. 

Under  Minn.  Gen.  St.  ch.  34,  tit.  i,  §§  13- 
27,  no  right  of  appeal  is  given  from  the 
nidunient  authorized  to  be  entered  by  the 
district  court  upon  the  trial  therein  of  an 
appeal  from  the  award  of  commissioners  for 
damages  occasioned  by  taking  property  for 
railroad  purp(jses;  nc^r  does  such  an  appeal 
lie  under  (ien.  St.  cii.  86,  regulating  ap|)eals 
in  civil  actions.  Confer  v.  .SV.  Paid  &^  S. 
C.  R.  Co.,  24  Minn.  313.— Distingui.shing 
Carli  V.  Stillwater  &  St.  P.  K.  Co.,  r6  Minn. 
260;  Schermeely  v.  Stillwater  i^  St,  P.  R. 
Co.,  16  Minn.  507;  Warren  v.  First  Div.  St. 
P.  &  P.  R.  Co.,  21  M  nn.  424,  18  Minn.  434; 
Sherwood  v.  St.  Paul  «i  C.  R.  Co.,  21  Minn. 
122;  [<ip|)e  7A  Chicago,  D.  &  M.  R.  Co,,  20 
Minn.  187.  Following  McNamara  v. 
Minnesota  C.  R.  Co.,  12  Minn.  388.— Not 


loi.i.nwKi)  IN  Witt  V.  St.  Paul  &  N,  P.  R. 
Co,,  35  Minn.  404, 

The  provision  of  N.  Y.  (ieneral  Railroad 
Act  of  injO,  f  18,  to  the  eliect  that  "on  the 
hearing  of  .aicli  ap|)e:d  the  court  may  direct 
a  iH^w  appraisal  before  the  same  or  new 
C(jmmissioners,"  does  n<jt  entitle  a  party,  as 
a  matter  of  right,  to  a  sec(jnd  hearing  and 
appraisal.  The  word  "may"  slionid  not  be 
construed  as  c(iual  to  "  shall  "  or  "  must," 
but  as  granting  a  discretionary  power.  .\Va' 
Yoric  &*  JC.  R.  Co,  v.  Cofnon.G  J/ow.  J'r. 
{X.  )■,)  223. 

S7  I.  Iti^lit  orrcsil  o\vii<'i>t«»tip|M'iil. 
— \  failure  of  condcainatinii  commissioners 
to  ascertain  and  designate  the  owners  of  tiic 
lots  or  parcels  of  land  taken,  or  the  fact 
that  they  name  the  wrong  person  as  the 
probable  owner  in  their  report,  whether  it 
occtiis  from  ignorance  or  mistake,  will  not 
l)revent  the  real  owner  oi  any  lot  or  jiaicel 
of  real  estate  or  interest  therein  from  avail- 
ing himself  of  the  remedy  of  appeal.  C/ii- 
caji^o,  K.  6J>»  //''.  R.  Co.  v.  Grovicr,  39  Am.  &* 
ling.  R.  Cas.  146,  41  A'an.  685,  21  /'ac.  Rep. 

779 

H72.  When  the  roiiiimny  may  ap- 
peal.*— Where  a  condemnation  proceeding 
is  instituted  under  the  N.  Y,  Act  of  1851,  § 
3,  the  method  of  pnjcceding  is  to  be  in 
conformity  with  the  general  railroad  act 
of  1850;  and  according  to  its  provisi(jns  a 
company  has  a  riglit  to  appeal  from  the 
award  of  commissioners.  Troj'  &^  R.  R, 
Co.  v.  Northern  Turnpike  Co.,  16  Barb.  {N. 
)'.)  100. 

Upon  the  confirmation,  by  tlie  county 
court,  of  the  re|)ort  of  the  commissioners 
a])iw)inted  by  said  court  to  assess  the  dam- 
ages sustained  by  the  owner,  no  appcd  to 
the  circuit  court  is  given  to  the  company 
by  their  ch.arter  of  incorporation,  nor  does 
the  case  come  under  the  general  law  relat- 
ing to  apjicals.  Raleigh  &->  G.  R.  Co.  v. 
Jones,  I  Ired.  (N.  Car.)  24. — FoiJ.oWKi)  in 
Norfolk  Southern  R.  Co.  v.  Ely,  95  N.  Car. 

The  provision  of  Wis.  Act  of  1872,  ch. 
119,  4;  17,  that  "  any  parly  i.iay  appeal  to  the 
circuit  court"  in  condemnatl.Tii  proceedings, 
grants  ;i  right  of  appeal  to  the  company,  as 
well  as  the  landowner;  and  appealing  to 
court  and  obtaining  an  assessment  of  dam- 
ages by  the  verdict  of  a  jury  is  a  constitu- 


*  Riglit  of  railroad  company  to  except  and 
appeal.  Possession  of  premises,  see  note,  23 
Am.  &  Eng.  R.  Cas.  531. 
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tional  mode  of  ascertaining  the  compensa- 
tion that  shall  be  made  to  the  landowner. 
Lc'c  V.  \oriliivcstcrn  Union  R.  Co.,  33  U't's. 

871$.  Appellant  must  have  been 
interested  in  the  land  at  time  of 
euiidemnation. — Where  commissioners 
aw.ird  (iamages  for  injuries  to  a  tract  of 
lanri  to  a  certain  land  and  cattle  coin[)any 
as  tlie  owner,  and  also  allow  nominal 
damaj^esto  another  party  for  injuries  to  the 
same  land,  and  the  latter  appeals  from  such 
award  to  the  district  court,  before  he  can 
recover  damages  in  said  court  he  must  show 
that  he  had  some  interest  in  the  land  over 
which  the  right  of  way  was  condemned,  at 
the  time  of  the  condemnation  proceedings. 
C/iicago,  K.  &^  W,  R.  Co.  v.  Eashy,  46  Kan. 
337,  26  Rac.  Rep.  731. 

874:.  Appellant  must  be  a  party  to 
the  proeeedinj^'. — Under  section  1254  of 
the  Iowa  Code  no  appeal  lies  from  an  award 
of  commissioners  condemning  land  for  right 
of  way  for  a  railroad  by  one  who  has  pur- 
chased the  land  but  has  not  been  made  a 
party  to  the  proceeding  before  the  commis- 
sioners ;  nor  can  a  party  to  whom  the  land 
has  been  subsequently  conveyed  as  an  in- 
tervenor  be  made  a  party  to  an  appeal. 
Connable  v.  Chicago,  M.  (S-»  St.  R.  R.  Co., 
10  Am.  &^Eng.  R.  Cas.  520,  60  Jo7ua  27,  14 
^\'.  W.  Rep.  75.  —  Followed  in  Cedar 
Rapids,  I.  F.  &  N.  W.  R.  Co.  ?/.  Chicago,  M. 
&  St.  P.  R.  Co.,  10  Am.  &  Eng.  R.  Cas.  522. 
60  Iowa  2,t).— Cedar  Rapiiis,  I.  F.  d-  A^  IV. 
R.  Co.  v.  Chicago,  M.  &'  St.  P.  R.  Co.,  10 
A/n.  &>  Eng.  R.  Cas.  522,  60  /o7C'a  35,  14  A'. 
^  JF.  Rep.  76.— Following  Chicago,  R.  I.  & 
P.  R.  Co.  7'.  Hurst,  30  Iowa  73. 

VVhi-re  a  right  of  way  is  condemned  upon 
personal  service  of  notice  thereof  upon  the 
sui)poscd  owner  of  the  land,  a  person  not 
made  a  party  to  the  proceedings,  though  he 
be  the  real  owner  of  the  land,  cannot  appeal 
from  the  award  of  the  jury.  Cedar  Rapids, 
I.  F.  &>  N.  ir.  R.  Co.  v.  Chicago,  M.  Z-^  St. 
P.  R.  Co.,  \o  Am.  &>  Eng.  R.  Cas.  522.  60 
lo-ica  35,  14  A',  ff.  Rep.  76.— Following 
Connable  7>.  Chicago,  M.  &  St.  P.  R.  Co.,  60 
Iowa  27. 

Michigan  Act  of  1873,  p.  511,  ?  18,  provides 
that  Cf)ndemnation  proceedings  must  show 
the  names  and  places  of  residence  of  the 
parties  "  who  own  or  have,  or  claim  to  own 
or  have,  estates  or  interests  "  m  the  prop- 
erty to  be  condemned  ;  and  a  mortgagee  is  a 
person  havmg  an  interest  in  the  land,  with- 


in the  meaning  of  the  statute  ;  and  where  he 
is  made  an  original  party,  tlie  proceeding 
cannot  be  discontinued  as  to  him,  so  as  to 
prevent  his  right  of  appeal.  Michigan  Air 
Line  R.  Co.  v.  Barnes,  40  Mich.  383. 

87o.  Heir  or  ex<>eutor.* — Where  the 
defendant  in  proceedings  to  condemn  land 
for  right  of  way  has  died,  his  executor  can- 
not i)roperly  take  an  appeal  therein,  unless 
it  afFinnatively  appears  such  executor  has 
some  interest  in  the  land  by  virtue  of  ihe 
will  of  the  testator.  Nothing  being  shown 
to  the  contrary,  it  will  be  assumed  the  fee  is 
in  the  heirs,  and  not  in  the  executor,  and  in 
such  case  the  heirs  alone  can  prosecute  an 
appeal.  Bower  \.  Grayville  &~>  M.  R.  Co.,  g2 
III.  223. 

870.  Husband  or  wifc.-j- — Where  the 
premises  appropriated  are  a  part  of  a  home- 
stead occupied  by  the  li.isband  and  wife  as 
a  residence,  and  the  title  thereof  is  in  the 
wife,  both  husband  and  wife  may  join  in  an 
appeal  from  the  award  of  the  commissioners, 
and  upon  the  trial  of  the  appeal  in  the  dis- 
trict court  both  are  joint  parties  and  have  a 
joint  interest  in  the  action.  Therefore  the 
husband  is  a  competent  witness  in  the  case 
Xo  testify,  under  the  provisions  of  Kan.  Civ. 
Code,§  323.  Chicago,  K.&r^  W.  R.  Co.  v.  An- 
derson, 39  Am.  &•  Eng.  R.  Cas.  41,  42  A'an. 
297,  21  Pac.  Rep.  1059. 

877.  Party  in  possession.! — Where 
the  award  of  commissioners  appointed  to 
assess  damages  gives  to  a  person  in  posses- 
sion of  the  land  a  part  of  which  is  appro- 
priated, and  having  only  a  life  interest 
therein,  a  gross  sum  for  comp-.Misation,  as 
the  owner  thereof,  such  person  may  appeal 
from  the  award,  and  he  will  not  be  required 
to  join  with  him,  in  his  appeal,  theovvnerof 
the  legal  title  of  the  land.  Chicago,  K.  &-= 
N.  R.  Co.  V.  Ellis,  57  Aw.  &->  Eng.  R.  Cas. 
480,  52  h'an.  41,  33  J\tc.  Rep.  478, 

Upon  the  trial  of  the  action  u()on  such  an 
appeal,  the  party  appealing  can  only  recover 
damages  for  such  an  interest  or  estate  in 
the  land  as  he  can  establish  in  himself. 
Chicago,  K.  &•  N.  R.  Co.  v.  Ellis,  57  Am.  if- 
Eni(.  R.  Cas,  480,  52  Kan.  41, '33  Pac.  Rep. 

^78. 

The  fact  that  a  person  having  a  life  estate 
of  the  land  appeals  cannot  enure  to  tiie 
benefit  of  one  holding  the  legal  title,  but 
not  appealing.     Chicago,  K.  &•  A".  R.  Co.  v. 


*  See  also  ati/e,  4528. 

+  See  also  ,i>i/f.  li<»r>,  440. 

i  See  also  </»//-•,  1J(H»,  427. 
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Klh's,  l"]  Am.  &*  Ell};.  R.  Cas.  480,  52  A'an. 
41,  33  /W.  A\-p.  478. 

878.  Toiiaiits  in  coiiiiiioii.^ — Where 

a  company  applies  for  the  appuiiitiiieiit  of 
commissioners  to  assess  the  damages  for 
ri^ht  of  way  across  land  held  by  tenants  in 
common,  it  shoidd  cause  the  damages  to  be 
awarded  separ.itely,  if  the  owners'  interests 
(an  be  ascertained.  Hut  a  failure  to  procure 
such  award  and  a  settlement  with  one  of  the 
owners  does  not  dei)rive  the  others  of  right 
of  ippeal.  Kuppt'rt  v.  Chicago,  O.  &^  St.  J. 
K.  Co.,  43  Iowa  490,  14  Am.  A'y.  Rep.  470. 

87$).  A'oiulor  or  veiMU'cf— Upon  a 
conveyance  by  the  owner  after  the  award 
and  before  the  time  to  appeal  exi)ires,  the 
ri!.''.it  to  the  damages  passes  to  the  grantee, 
and  he  may  take  the  appeal.  Carli  v.  Still- 
liui/er  &^S'.  P.  R.  Co.,  16  j)/inii.  260  ((7/7. 
234;. — Di.STiNGUiSHKD  IN  Hursh  V.  First 
biv.  St.  P.  &  P.  R.  Co.,  17  Minn.  439  (Gil. 
417).  QuoTKD  IN  Blackshire  71.  Atchison, 
T.  &  S.  F.  R.  Co.,  13  Kan.  511  Referred 
TO  IN  Colvill  V.  St.  Paul  &  C.  R.  Co.,  19 
Minn.  283  (Gil.  240).  Reviewed  in  Trog- 
den  7'.  Winona  &  St.  P.  R.  Co.,  22  Minn.  198. 

Where  a  vendor  is,  by  virtue  of  an  agree- 
ment for  the  sale  of  lands,  in  equity,  trustee 
ior  the  vendee,  and  the  lands  are  con- 
demned by  a  railroad  company,  under  its 
charter,  if  the  vendee  -,ire  to  api)eal  from 
tlie  award  he  may  do  so  in  the  name  of  the 
vendor,  and  equity  will  protect  his  rights  in 
the  appeal  .TS  against  the  vendor.  Mclntyre 
V.  Easton  Sr^  A.  R.  Co.,  26  A^.  /.  Eq.  425. 

880.  AVaivt-r  of  ri^'lit  to  a|>i»eal — 
Kst(»|>;><>l. — Where  a  landowner  appeals 
from  tiie  assessment  of  damages,  and  pend- 
ing his  appeal  he  receives  the  sum  assessed 
from  the  clerk  to  whom  it  has  been  paid,  as 
provided  by  Ind.  Rev.  St.  1881,  §  3907,  he 
Ciiimot  further  prosecute  his  appeal ;  and 
in  such  case  it  is  error  to  strike  out  an 
answer  by  the  company,  in  bar  of  the  fur- 
ther prosecution  of  the  appeal,  which  al- 
leges such  receipt  of  the  money.  Balti- 
moic,  O.  &•  C.  R.  Co.  V.  Johnson,  10  Am.  &* 
Eiiir.  R.  Cas.  408,  84  /;/(/.  420.  —  Di.si'iN- 
GUISHINC.  Indianapolis  i"ir  C.  R.  Co.  v. 
Hrower,  12  Ind.  374.  Quoting  Mississippi 
&  M.  R.  Co.  7'.  Hyington,  14  Iowa  572. 

Where  a  party  has  accepted  the  amount 
assessed,  he  will  be  held  to  have  waived 
his  right  to  appeal.     Mississippi  &^  Af.  R. 

*  See  also  <!«/<•.  271,  42{>. 

t  ^ec;  also  „„if,  204-,  270,  434,  435. 


Co.  v.  Byin^^'/on,  14  Io7fa  572.— Quoted  in 
Baltimore,  O.  &  C.  R.  Co.  ?'.  Johnson,  10 
Am.  &  Eng.  R.  Cas.  408,  84  Ind.  420. — In 
re  A'dW  Yor/c  &^  H.  R.  Co.,  39  Hun  (A'.  V.) 

W^here  a  company  deposits  the  amount 
of  an  award  with  the  county  treasurer, 
under  an  order  of  the  court  pending  an  ap- 
peal, the  receijjt  of  the  money  by  the  land- 
owner before  the  appeal  is  decided,  upon 
condition  that  he  would  return  the  same  to 
the  company  in  case  of  a  reversal  of  the 
judgment,  is  not  a  satisfaction  or  extinction 
of  the  judgment,  and  is  no  ground  for  dis- 
missing the  appeal.  Chicago,  S.  F.  &^  C. 
R.  Co.  V.  Phelps,  125  III.  482,  15  West.  Rep. 
281,  17  N.  E.  Rep.  769. — Reviewed  in  Ro- 
than  V.  St.  Louis,  O.  H.  &  C.  R.  Co.,  113  Mo. 
132. 

The  record  in  condemnation  proceedings 
must  affirmatively  show  all  facts  necessary 
to  give  the  court  jurisdiction,  and  a  failure 
to  appeal  does  not  cure  a  defect  of  the  rec- 
ord as  to  jurisdiction.  White  V.  Memphis, 
li.  &^  A.  R.  Co.,  64  Miss.  566,  I  So.  Rep.  730. 

A  railroad  was  located  across  lands  used 
for  the  manufacture  and  shipping  of  br.'ck, 
and  the  company  went  into  possession. 
Pending  condemnation  proceedings  the 
court  passed  an  order  allowing  the  company 
to  remain  in  i)Ossession  pending  the  pn^- 
ceeding,  upon  depositing  a  certain  sum  to 
secure  any  award  that  might  be  made 
againsi  it,  and  required  the  company  to 
keep  a  gap  open  across  its  right  of  way  to 
allow  the  bricks  to  be  transported  from 
where  they  were  made  to  where  they  were 
shipped.  After  the  report  of  the  commis- 
sioners was  confirmed  the  conqiany  paid 
the  amount  of  the  damages  and  closed  the 
gap.  //ehl,  that  the  company  did  not  lose 
the  right  to  appeal  by  either  paying  the 
damages  or  closing  the  gap.  /;/  re  A'e7i/ 
VorJi-',  11 '.  S.  &^L'.  R.  Co.,  29  I/un  (X.  1'.) 
646  ;  ajjirmed  in  part  in  94  A'.  1'.  2S7. 

An  order  vacating  the  ap[iointment  of 
commissioners  of  appraisal  was  by  a  subse- 
quent judgment  obtained  by  the  moving 
party,  adjudged  to  be  a  nullity.  Thereafter 
said  party  made  a  motion  based  upon  the 
order  for  the  appointment  of  new  commis- 
sioners and  upon  the  hearing,  with  the  con- 
sent of  the  opposite  party,  and  as  a  condi- 
tion of  the  hearing  of  the  motion  gave  a 
stipidation  that  the  judgment  shoidd  be 
amended  by  striking  out  the  provision  in 
reference  to  the  order.     Held,  that  the  op- 
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posing  party  was  not  estopped  from  appeal- 
ing from  tlie  order  granting  the  motion; 
that  the  rule  prohibiting  a  party  from  ap- 
pealing from  an  older  under  which  he  has 
accepted  a  benefit  did  not  apply.  ///  re 
New  York.  I..  &>  11'.  A\  Co.,  126  A\  1'.  632, 
26  A\  K.  Nfp.  1 100,  36  A',  v.  5.  K.  459;  re- 
7itrsiiii^  59  I/iiii  615,  14  A'.  Y.  Supp.  947,  35 
X.   Y.  S.  K.  999. 

The  appellant  was  not  foreclosed  of  the 
right  lo  appeal  by  appearing,  pending  the 
ajjpeal,  before  the  commissioners  and  cross- 
examining  witnesses.  In  re  Xc7v  York.  L. 
&>  II'.  A'.  Co..  126  jV.  ]'.  632,  26  A'.  /:.  y^'ep. 
1 100,  36  A'.  1'.  ..S".  A'.  459;  rt-7'trs/j/j,'-  59  Nun 
615,  14  A'.    )'.  S//pp.  947,  35  A'.   Y.  .S.  A'.  999. 

881.  What  is  appoalablc,  geiuT- 
ally.* — Where  commissioners  of  appraisal 
have  fixed  the  compensation  to  be  made  to 
the  owner  or  owners  at  a  certain  sum  in  gross, 
and  have  also  awarded  specified  portions  of 
that  sum  to  several  parties  for  their  respec- 
tive interests  in  the  land,  the  railway  com- 
pany has  no  interest  in  the  partition  of  the 
sum  among  the  owners  of  the  separate  in- 
terests and  can  appeal  only  from  the  gross 
award.  Spaiilding  v.  Mthuaukee,  L.  S.  &• 
jr.  R.  Co.,  \oA»i.  &•  Eng.  R.  Cas.  401,  57 
ir/s.  304,  14  A',  jr.  Rep.  368,  15  A'.  JV.  Rep. 
482.— Applied  in  Watson  v.  Milwaukee  & 
M.  R.  Co.,  10  Am.  &  Eng.  R.  Cas.  168,  57 
Wis.  332. —  Watson  v.  Milwaukee  (S^*  M.  R- 
Co.,  10  Aw.  C^  Eng.  R.  Cas.  i68,  57  JVis. 
332,  15  A'.  JJ'.  Rep.  468.—  ArPi.YiNr.  Spauld- 
itig  V.  Milwaukee,  L.  S.  &  W.  R.  Co.,  57 
Wis.  304.  Distinguishing  Rusch  ?'.  Mil- 
waukee, L.  S.  &  W.  R.  Co.,  54  Wis.  136.— 
Followed  in  Fsch  i>.  Chicago,  M.  &  St. 
P.  R.  Co.,  36  Am.  &  Eng.  R.  Cas.  620,  72 
Wis.  229,  39  N.  W.  Rep.  129.  Quoted  in 
Munkwitz  v.  Chicago,  M.  &  St.  P.  R.  Co., 
22  .\m.  &  Eng.  R.  Cas.  151,  64  Wis.  403. 

882.  JiKlpnioiits.— An  appeal  lies  from 
a  judgment,  or  from  an  order  granting  or 
refusing  a  new  trial,  in  a  |)roceeding  to  con- 
demn lands  to  the  use  of  a  corporation. 
San  Erancisco  <S-»  S.J.  R.  Co.  v.  Mahoney,  29 
Cat.  1 1 2. 

Under  the  Pa.  eminent  domain  law,  a 
judgment  of  the  court  below  in  setting 
aside  the  report  of  viewers  as  to  part  of  the 
property  owners,  and  confirming  it  as  to 
others,  is  a  "final  judgment,"  and  there- 
fore appealable.  Beale  v.  Pennsylvania  R. 
Co.,  86  Pa.  S/.  50(). 

*  Proceedings  of  tribunal  to  assess  (l.'imaKcs 
rcvienable,  see  note,  5  Am.  &  Enc.  R.  Cas.  T,f^(>. 


An  appeal  lies  from  the  judgment  of  the 
Va.  county  court,  pronounced  upon  an  in- 
quisition taken  and  returned  to  the  ccurt 
under  the  15th  section  of  the  act  incorpo- 
rating the  Chesapeake  and  Ohio  Canal  com- 
pany. Chesapeake  &>  O.  Canal  Co.  v.  Hoye,  2 
(Jnr/Ad'rt.)  514.— Reviewing  Hillt'.  Salem 
&  P.  F.  Turnpike  Co.,  i  Rob.  (Va.)  27S. 

The  remedy  where  a  judgnient  is  errone- 
ously entered  on  an  inquest  taken  at  the 
circuit  for  failure  of  the  defendant  to  ap- 
pear is  by  a  motion  to  set  aside  the  judg- 
ment, and  not  by  an  appeal.  Greenleaf  v. 
Brooklyn,  E.  &-  C.  /.  R.  Co.,  37  ///(//  (A'.  ]'.) 

4.35- 

883.  Awar<l,s  ami  reports  of  ooiii- 
iiiissioiicrs. — So  long  as  railroad  commis- 
sioners, in  laying  out  or  altering  routes,  act 
within  their  jurisdiction  and  without  fraud, 
their   determination    cannot    be   reviewed. 

JJ' aterlniry  v.  Hartford,  P.  &^  E.  R.  Co.,  27 
Conn.  146. 

The  Illinois  Act  of  August  22,  1852,  incor- 
porating the  Belleville  &  Illinoistown  R. 
Co.,  provides  that  when  the  company  and 
the  owners  cannot  agree  upon  the  price  of 
land  taken  for  the  use  of  the  company,  the 
value  "may  be  fixed,  estimated,  and  recov- 
ered, as  prescribed  by  tlie  act  relating  to  the 
public  right  of  way,  approved  March  3, 
1845."  This  general  statute  provides  in  sec- 
tion 4  for  an  appeal.  Neld,  that  an  appeal 
would  lie  from  a  proceeding  instituted  un- 
der the  charter.  Austin  v.  nelleville  6-»  /. 
R.  Co.,  19  ///.  310. 

Under  the  N.  Y.  general  railroad  act,  §  18, 
the  second  report  of  commissioners  of  ap- 
praisal is  conclusive  as  to  the  amount  cf 
damages  awarded;  and  only  legal  irregu- 
larities are  reviewable  on  appeal.  /;/  re  Pros- 
pect Park  (Sn-  C.  I.  R.  Co.,  20  //////  (A*.  )'.) 
184.— Followed  in  Re  Buffalo,  N.  Y.  &  P. 
R    Co.,  32  Hun  289. 

884.  What  orders  arc  final  ami 
appealable. — Where  a  cross-jictition  filed 
by  a  defendant  in  a  proceeding  to  condemn 
under  the  111.  einiiieiit  domain  act,  l)rings 
before  the  court  and  states  a  claim  of  owner- 
ship or  interest  not  stated  in  the  original 
petition,  and  is  dismissed,  the  order  of  dis- 
missal is  final  as  to  the  rights  claimed  under 
it.  and  an  appeal  lies  from  such  order. 
Johnson  v.  Ereeport  cS-*  M.  R.  R.  Co.,  24  Atn. 
&^  Eng.  R.  Cas.  266,  116  ///.  521,  6  A'.  E. 
Rep.  211. 

An  order  appointing  commissioners  in 
condemnation  proceedings  under  the  Minn. 
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Gen.  St.  ch.  34,  §  17,  is  a  final  order  in  a 
special  proceeding,  and  therefore  appeal- 
able. In  re  St.  Paul  &>  N.  P.  A\  Co.,  22  A//i. 
6-  A>/,i,''.  A'.  Ciis.  94,  34  Minn.  227,  25  A\  IV. 
Rep.  345. 

Under  N.  Y.  Act  of  1854,  ch.  270,  entitled 
"  An  act  in  relation  to  special  proceedings," 
an  order  made  at  special  term,  confirming 
tlie  report  of  commissioners  of  ai)praisal,  is 
an  (jrder  in  a  "special  proceeding,"  and 
may  be  reviewed  on  appeal  to  the  general 
term ;  and  the  order  is  reviewable  though 
the  appeal  was  taken  before  the  passage  of 
the  act.  Rochester  &=  G.  V.  R.  Co.  v.  Beck- 
wit  It,  10  How.  Pr.  (N.  Y.)  168. 

An  appeal  lies  10  the  general  term,  from 
an  order  of  the  special  term  setting  aside  a 
report  of  commissioners  awarding  damages 
for  lands  taken  for  a  railroad.  Albany  &^  S. 
R.  Co.  V.  Dayton,  10  Abb.  Pr.  N.  S.  '{N.  F.) 
182.— Distinguishing  New  York  C.  R.  Co. 
V.  Marvin,  1 1  N.  Y.  276.— Rkvikwkd  in  Re 
New  York,  W.  S.  &  B.  R.  Co.,  33  Hun  231. 
—In  re  AVw  York,  W.  S.  i5-  li.  R.  Co.,  33 
Hun  {N.  K.)  231. — Reviewing  Albany  & 
S.  R.  Qo.v.  Dayton.  10  Abb.  Pr.  N.  S.  182. 

An  appeal  will  lie  from  the  special  term 
to  the  general  term  of  the  supreme  court 
from  an  order  appointing  commissioners  of 
appraisal  before  entry  of  a  final  judgment 
or  order.  Under  N.  Y.  Code,  §  3334.  such 
proceeding  is  a  "  special  proceeding,"  and 
under  section  1356  an  appeal  may  be  taken 
from  an  order  affecting  "  a  substantial 
right"  made  in  a  special  proceeding,  and 
the  appointment  of  appraisers  comes  within 
the  meaning  of  the  statute.  In  re  liroad- 
ivay  &'  S.  A.  R.  Co.,  69  Hun  275,  53  A^.  Y. 
S.  R.  38,  23  .V.  Y.  Supp.  609. 

885.  Wliat  oiultMvs  are  interlocu- 
tory aiirt  not  appealsiblc— An  order 
appointing  commissioners  to  assess  dam- 
ages for  land  taken  for  a  right  of  way  is  in- 
terlocutory, and  no  appeal  will  be  enter- 
tained until  after  final  judgment  upon  the 
rejrart  of  the  commissioners.  Ilendri'k  v. 
Carolina  C.  R.  Co.,  98  A^.  Car.  431,  4  S.  E. 
Rep.  184.— Distinguishing  Click  7'.  West- 
ern N.  C.  R.  Co.,  98  N.  Car.  390.  Follow- 
ing American  Union  Tel.  Co.  v.  Wilming- 
ton, C.  &  A.  R.  Co.,  83  N.  Car.  420;  Davie 
County  Com'rs  v.  Cook.  86  N.  Car.  18; 
Norfolk  cSf  S.  R.  Co.  7'.  Warren,  92  N.  Car. 
620.— DiSlTNGUlSHKi)  IN  Heudrick?'.  Caro- 
lina C.  R.  Co.,  98  N.  Car.  \T,i.—St.  Josef) h 
Terminal  R.  Co.  v.  Hannibal  d~'  St.  J.  R. 
Co.,  94  Mo.  535,  13  West,  Rep,  181,  6  S,  IF, 


Rep.  691.— Distinguishing  St.  Louis  &  S. 
F.  R.  Co.  V.  Evans  &  H.  Fire  Brick  Co.,  85 
Mo.  307. 

An  order  denying  a  motion  to  set  aside  a 
final  order  for  the  condemnation  of  land  is 
not  appealable.  The  appeal  should  be  from 
the  original  decision.  California  Soitt/irrn 
R.  Co.  V.  Sont/iern  Pac.  R.  Co.,  65  Cal.  295, 
4  Pac.  Rep.  13. 

An  ajjpcal  cannot  be  taken  from  an  order 
granting  a  new  trial  in  proceedings  to  ascer- 
tain the  compensation  to  be  paid  f<jr  taking 
private  property  for  public  use.  McA'amara 
V.  Minnesota  C.  R.  Co.,  \2  Minn.  ^SS  {Gil. 
269).— Followed  in  Conter  v.  St.  Paul  & 
S.  C.  R.  Co.,  24  Minn.  313. 

An  appeal  from  an  order  of  confirmation 
does  not  bring  up  for  review  any  errors  com- 
mitted before  the  commissioners.  To  raise 
these  questions  the  award  must  be  appealed 
from,  as  jjicscribed  by  section  18  of  the  N. 
Y.  General  r<ailroad  Act  of  1S50.  In  re 
Metropolitan  El.  R.  Co.,  51  A'.  Y.  S.  R.  827, 
67  Hun  652. 

The  proceedings  under  the  statute  for 
fixing  the  compensation  to  landowners,  for 
taking  lands  for  the  use  of  internal  im- 
provement companies,  is  not  a  chancery, 
but  a  law  proceeding;  and  no  appeal  can 
be  taken  from  an  interlocutory  Oider  there- 
in. Pack  V.  Chesapeake  &•  O.  R.  Co.,  5  l}\ 
Va.  118. 

88«.  AYIicn  an  appeal  will  lie  to 
the  court  of  last  resort.— In  Illinois  an 
appeal  will  lie  to  the  supreme  court  from 
the  judgment  of  a  circuit  court  condemn- 
ing land  for  the  right  of  way  of  a  railroad 
under  the  act  of  1852.  The  right  of  a  party 
in  such  case  to  have  the  decision  of  the  cir- 
cuit court  reviewed  is  a  constitutional  right, 
conferred  by  that  clause  in  the  constitution 
defining  the  jurisdiction  of  the  supreme 
court.  St.  Louis  (S>»  S.  E.  R.  Co.  v.  Lu.x,  63 
///.  523.— Explaining  Moore  v.  Mayfield, 
47  111.  169;  Morris  v.  Chicago,  11  111.  650; 
Coon  7'.  Mason  County,  22  111.  666;  Marion 
County  V,  Harper,  44  111.  482. — Peoria  &>  P. 
U.  R.  'Co.  v.  Peoria  &>  P.  R.  Co.,  10  Am.  &^ 
Env;.  R.  Cas.  129,  105  ///.  no. 

A  provision  in  a  charter  giving  the  cir- 
cuit court  jurisdiction  of  proceedings  for 
the  condemnation  of  land  for  the  purpose 
of  the  road,  with  the  right  to  carry  them  to 
final  termination,  gives  a  right  of  appeal 
from  the  circuit  court  to  the  supreme  court, 
under  the  provision  of  the  Missouri  Prac- 
tice Act  of  1845,  to  the  effect  that  the  su- 
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prcme  court  shall  have  supervision  by  ap- 
pc.il  of  all  judf^mcnts  and  decisions  of  the 
circuit  court  in  civil  cases,  '.vhicii  are  final. 
j\W//i  Mo.  K.  Co.  v.  Lack- laud,  25  J/<>.  515. 
—  OuoTKD  IN  Tracy  ■.-'.  Elizabctlitown,  L. 
cS:  H.  S.  K.  Co.,  14  Am.  &  Eng.  R.  Ca-^.  328, 
78  Ky.  309. 

An  appeal  lies  from  an  order  of  the  gen- 
eral term  of  the  N.  Y.  su[)reme  court,  affirm- 
ing an  order  of  the  special  term,  to  the 
court  of  appeals,  in  a  condenmation  pro- 
ceeding involving  the  question  of  the  right 
of  the  company  to  condemn  the  lands. 
Ri-iissf/<u-y  &^  S.  R.  Co.  v.  Davis,  43  N.  Y. 
137. — Ai'rKovKi)  IN  Wallkill  Valley  R.  Co. 
7A  Norton,  12  Abb.  Pr.  N.  S.  (N.  Y.)  317. 
DisriNcuiSHKi)  IN  Re  New  York  C.  &  H.  R. 
R.  ("o.,  64  N.  Y.  60.  Followed  in  Re  New 
York  C.  &  H.  R.  R.  Co.,  60  N.  Y.  112. 

While,  when  the  award  of  the  appraisers 
has  been  confirmed  by  the  general  term  it 
is  not  revii;wal)le  in  the  court  of  appeals,  if 
that  court  modify  the  award,  by  increasing 
or  diminishing  it,  its  action  is  reviewable. 
In  re  Ne'iV  York  &>  B.  Bridge,  \yj  N.  Y.  95, 
32  N.  E.  Rep.  1054,  50  A^   Y.  S.  R.  182. 

887.  Wlicn  an  apponi  will  not  lie 
to  court  of  last  rosort. — Under  the  Ala. 
statutory  provisions  regulating  proceedings 
for  the  condemnation  of  a  right  of  way  by 
a  railroad  company,  an  appeal  from  the 
judgment  rendered  lies  to  the  circuit  court, 
but  not  to  the  supreme  court.  Odum  v. 
Riitli-dgc&^J.  R.  Co.,()\  Ala.  488, 10  So.  Rep. 
222.  Alahatii'a  Alidland  A\  Co.  v.  Newton, 
94  Ala.  443,  10  „S'().  Rip.  89. 

Under  the  provision  of  Ky.  Act  of  March 
8,  185 1,  amending  the  charter  of  the  Hen- 
derson &  Nashville  \i.  Co.,  no  appeal  lies  to 
the  court  of  appeals  in  condemnation  pro- 
ceedings, unless  it  be  prayed  at  the  time  of 
rendering  the  judgment,  and  an  appeal  bond 
is  entered  into  within  the  time  allowed  by 
the  court.  Henderson  &•  N.  R.  Co.  v. 
Dicherson,  16  B.  Mon.  {Ky.)  297. 

The  jurisdiction  given  to  the  Md.  county 
or  circuit  court  to  review,  confirm,  or  set 
aside  inquisitions,  had  under  the  law 
authorizing  the  Wilmington  &  Susquehan- 
nah  R.  Co.  to  condemn  land  for  the  con- 
struction of  its  road,  is  special  and  limited, 
and  no  apjical  lies  from  its  decisions.  Wil- 
mington &>  S.  R.  Co.  V.  Condon,  8  Gill.  &• 
J.  l.)/d.)  443.  Cumberland  &•  P.  R.  Co.  v. 
Pennsylvania  R.  Co.,  10  Am.  &•  Eng.  R.  Cas. 
351,  57  Md.  267. 

An  appeal  does  not  lie  in  the  N.  Y.  court 


of  appeals  from  an  order  of  the  supreme 
court  made  at  a  general  term,  cfmfirming 
the  report  of  commissioners  to  appraise  the 
compensation  to  be  made  for  lands  pro- 
posed to  be  taken  under  the  general  railroad 
act,  and  refusing  to  direct  a  new  appraisal. 
A'c7v  York  C.  A'.  Co.  v.  Marvin,  1 1  N.  Y. 
276.— DiSTiNGUiSHF.i)  in  Albany  &  S.  R. 
Co.  V.  Dayton,  10  Abb.  Pr.  N.  S.  (N.  Y.i 
1S2.  Foi.i.owKi)  IN  Re  Delaware  tS:  11. 
Canal  Co.,  69  N.  Y.  209.  Quotkd  in  Re 
Prospect  Park  &  C.  I.  R.  Co.,  14  Am.  & 
Eng.  R.  Cas.  362,  85  N.  Y.  489.  Revikwkd 
in  Re  Syracuse,  B.  &  N.  Y.  R.  Co.,  4  Hun 
(N.  Y.)3ii. 

A  decision  of  the  general  term  of  the  su- 
preme court,  rendered  upon  report  of  com- 
missioners ap[)ointed  to  appraise  lands  in 
proceedings  to  acquire  title  thereto  under 
the  Rapid  Transit  Act  (ch.  606,  Laws  of 
1875),  is  not  reviewable  in  this  court.  Inre 
Metropolitan  El.  R.  Co.,  128  A'.  1'.  600,  27 
N.  E.  Rep.  1076,  38  A^  Y.  S.  R.  881,  3  Sih>. 
App.  513;  dismissing  appeal  from  ^^  Hun 
563.  35  A'.  Y.  S.  A'.  792,  12  A^.  Y.  Stipp.  S59. 

Under  the  charter  of  the  Pennsylvania  R. 
Co.  the  court  of  common  pleas  has  super- 
vising powers  over  proceedings  to  assess 
damages  for  land  taken,  and  no  appeal  lies 
to  the  supreme  court,  except  for  irregulari- 
ties apparent  on  the  face  of  the  record. 
Heise  v.  Pennsylvania  R.  Co.,  62  Pa.  St.  67. 
—  Following  Pennsylvania  R.  Co.  v.  First 
G.  Lutheran  Congregation,  53  Pa.  St.  445. 

It  has  been  the  universal  practice,  under 
the  Pa.  Act  of  April  9,  1856,  P.  L.  p.  288,  to 
designate  a  fixed  sum  as  a  penalty  in  bonds 
securing  compensation  for  property  taken 
under  the  right  of  eminent  domain.  From 
the  order  of  the  court  of  common  pleas  ap- 
proving such  a  bond  as  adequate  in  amount 
and  executed  by  sufficient  sureties,  there  is 
no  appeal  to  the  supreme  court.  Tivelftli- 
St.  Market  Co.  v.  Philadclpltia  lS^»  R.  Termi- 
nal R.  Co.,  47  Am.  iS-"  Eng.  R.  Cas.  98,  142 
Pa.  .V/.  580,  21  ^Itl.  Rep.  902. 

888.  AViiere  Uw  <l<'<'iNion  of  tlic 
lo\v«'r  court  is  made  Hiuii  and  con- 
flusivc  l».v  statute. — The  provision  of 
the  N.  Y.  general  railroad  act  (ch.  140,  Laws 
of  1850,  §  18),  making  the  decision  of  the 
supreme  court  final  in  the  matter  of  ap- 
|iraisal  of  lands  taken  for  railroad  purposes 
by  proceedings  in  invitum,  was  not  abro- 
gated by  the  provision  of  the  act  of  1854 
(Laws  of  1854,  ch.  270),  "  in  relation  to 
special  proceedings  "  authorizing  an  appeal 
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from  "a  final  order  aflecting  a  substantial 
rij;ht  made  in  a  special  proceeding."  This 
relates  solely  to  tiie  ordinary  special  judicial 
proceedings  under  the  ^eiiLMai  provisions  of 
law  regulating  the  practice  of  courts  of 
justice.  /«  re  Delaivare  (S^  H.  Canal  Co.,  69 
.'V.  y.  209.— Following  New  York  C.  R. 
Co.  V.  Marvin,  11  N.  Y.  276 ;  People  v. 
Betts,  55  N.  Y.  600.— REViiiWiiiJ  in  Re 
Prospect  Park  cSc  C.  I.  R.  Co.,  14  Am.  & 
Eng.  R.  Cas.  362,  85  N.  Y.  489  ;  In  re  Sara- 
toga Elec.  R.  Co.,  58  Hu.i  287,  34  N.  Y.  S. 
R.  556,  12  N.  Y.  Supp.  318. 

An  order  of  the  supreme  court  denying 
an  application  of  the  landowner  to  have  the 
re]x)rt  sent  back  to  the  commissioners,  with 
directions  that  they  stale  die  grounds  of 
their  decision,  is  one  resting  in  the  discre- 
tion of  the  court,  and  is  not  reviewable  by 
the  court  of  appeals.  Where  the  supreme 
court  orders  a  new  report,  and  the  new  re- 
port neither  increases  nor  diminishes  the 
amount  awarded  by  the  first,  it  is  not 
necessary  that  it  should  be  presented  to  the 
court  for  confirmation  ;  it  is  of  itself  final 
and  conclusive.  An  order  of  confirmation 
is  therefore  nugatory.  //  scef/is  that  the 
report  of  sucli  commissioners  can  in  nocase 
be  brought  to  this  court  for  review  either  by 
appeal  or  certiorari ;  the  determination  of 
the  supreme  court  is  final  and  conclusive. 
In  re  Prospect  Park  iS>»  C.  I.  R.  Co.,  14  Avi. 
&^  Eiif;.  R,  Cas.  362,  85  A'.  Y.  489  ;  dismiss- 
ing appeal  from  24  Hun  1 99. 

The  construction  of  t'-c  general  railroad 
act  of  1850,  making  the  sccfind  report  of 
commissioners  final  and  conclusive,  does 
not  render  the  act  unconstitutional,  as  de- 
priving the  supreme  court  of  its  constitu- 
tional jurisdiction,  or  denying  to  the  land- 
owner due  process  of  law.  Commissioners 
are  the  tribunal  provided  by  the  constitu- 
tion in  such  cases.  In  re  Prospect  Park  i5-» 
C".  /.  R.  Co.,  14  Am.  &^  Eng.  R.  Cas.  362,  85 
A^.  1'.  489;  dismissing  appeal  from  i^Hiin 
199. 

Under  the  N.  Y.  Act  of  1876,  ch.  198,  § 
18,  providing  that,  on  the  hearing  of  an  ap- 
peal from  the  first  repc^rt  in  condemnation 
proceedings,  the  court  may  direct  a  new 
appraisal,  and  that  the  second  report  siiall 
be  final  and  conclusive,  no  appeal  lies  to  the 
court  of  appeals  from  an  order  of  the  general 
term  of  the  supreme  court,  afiirining  an  or- 
der of  a  special  term,  confirming  a  second 
report  in  such  proceeding.     ///  re  Southern 


Boulevard  R.  Co.,  141  N.  V.  532,  36  A\  E. 
A'</.  600,  57  A'.  Y.  S.  R,  818;  dismissing  ap- 
peal from  20  A'.  1'.  Supp.  769,  49  X.  ]'.  S, 
R.  732,  66  ////;/  627,  mem. — QuuriNd  In  re 
Prospect  Park  &  C.  I.  R.  Co.,  85  N.  Y.  489; 
In  re  New  York  cS:  H.  R.  Co.,  98  N.  Y.  12. 

88i>.  What  order.s  are  appoalaltlc 
to  <MHirt  «»1'  last  rt'SiU't. — An  appeal  lies 
to  the  supreme  court  from  an  order  of  the 
circuit  court  dismissing  a  proceeding  insti- 
tuted under  the  Fla.  act  as  amended  in 
18S7  for  the  condemnation  of  land  for  rail- 
road purposes,  although  this  statute  is  si- 
lent on  the  subject  of  an  appeal,  fackson- 
ville,  T.  iS-»  K.  \V.  R.  Co,  v.  Adams,  29  I'la. 
260,  II  So.  Rep.  169. 

An  appeal  may  be  taken  from  an  order 
of  a  district  court  dismissing  an  appeal 
from  the  report  of  commissioners  in  a  con- 
demnation proceeding  on  the  ground  that 
the  evidence  did  not  show  that  the  com- 
missioners were  duly  appointed.  Such  or- 
der is  "a  final  order  affecting  a  substantial 
right  made  in  a  special  proceeding,"  within 
the  meaning  of  Minn.  Gen.  St.  ch.  86,  §  8. 
Warren  v.  First  Div.  St.  P.  iS^  P.  R.  Co., 
18  Minn.  384  {Gil.  345). 

In  proceedings  to  condemn  lands  for 
railroad  purposes,  the  propriety  of  the  order 
appointing  the  commissioners  which  con- 
tained their  instructions  is  subject  to  ex- 
amination by  the  Mo.  supreme  court.  Lee 
V.  Tebo  iSr'  N.  R.  Co.,  53  Mo.  178,  12  Am.  Ry. 
Rep.  441. 

A  railroad  company  has  a  right,  under 
the  statute,  to  condemn  land,  and,  when 
the  report  of  the  commissioner  comes  in 
and  the  damages  assessed  are  deemed  ex- 
cessive, to  pay  the  amount  assessed  to  the 
clerk,  to  take  possession  of  the  land  desired 
in  ortier  to  construct  its  road,  to  file  excep- 
tions, to  have  them  heard,  and,  pending  the 
hearing  of  exceptions,  to  have  the  money 
retained  by  the  clerk;  and  if  the  court 
should  strike  out  the  exceptions,  and  order 
the  assessment  money  paid  to  the  land- 
owner, such  order  will  be  a  final  one,  from 
which  the  company  can  appeal  with  super- 
sedeas, as  an  incident,  just  a3  in  other  civil 
causes;  and  the  company,  in  such  circum- 
stances, is  to  be  deemed  "  aggrieved  "  within 
the  meaning  of  the  Mo.  Rev.  St.  j;  3710.  ,S'/. 
Louis  &^  S.  F.  R.  Co.  v.  Evans  6^  H.  Fire 
Prick  Co.,  22  Am.  &>  Eng.  R.  Cas.  517,  85 
Mo.  307. —  DiSTiNGUiSHKi)  IN  St,  Joseph 
Terminal  R.  Co.  v.  Hannibal  &  St.  J.  R.Co., 
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94  Mo.  535,  13  West.  Rep.  181,  6  S.  W.  Hep. 
691.  Ki'.viF.wicu  IN  Roihant/.  St.  Louis,  O. 
H.&  C.  R.  Co.,  113  Mo.  132. 

An  order  of  the  circuit  court  refusing  to 
SL't  iiside  an  order  of  the  juciye  thereof  con- 
dciniiing  hmd  for  tlie  use  of  a  railrcjad  com- 
pany is  a  final  order  alTccting  a  substantial 
rij;ht  in  a  special  proceeding,  and  is  there- 
fore appealable.  Miluhjukec  &->  X.  R.  Co. 
V.  Siran^e,  20  Am.  &^  Eiig.  R.  Ots.  413,  63 
Jl'/s.  178,  23  X.  ir.  Rep.  432.  Wisconsin 
C.  R.  Co.  V.  Cornell  University,  10  ^Im.  &^ 
Kng.  R.  Cas.  108,  52  ll'is.  537,  8  A^.  IV.  Rep. 
491. 

Where  an  order  appointing  commission- 
ers I  if  appraisal  is  dateil  "  at  chambers,"  but 
the  bill  of  exceptions  states  that  it  was 
granted  by  the  court  at  the  close  of  the  trial 
of  the  question  of  title,  the  supreme  court 
will  consider  it  as  an  order  made  by  the 
court,  and  therefore  appealable.  Sheuly  v- 
Cliicajio,  M.  &=  A'.  R.  Co.,  72  IVis.  471,  40 
A.   IV.  Rep.  145. 

890.  What  orders  are  not  appeal- 
able to  court  of  last  resort.— Where 
a  railroad  company  makes  a  motion  to  set 
aside  a  judgment,  granting  it  the  right  of 
way  and  allowing  the  landowner  damages, 
on  the  ground  that  since  the  rendition  of 
the  judgment  the  company  has  decided  to 
change  the  line  of  its  road,  an  order  over- 
ruling the  motion  is  not  appealable.  Eureka 
&•  T.  R.  Co.  V.  McGrath,  74  Cal.  49,  15  Pac. 
Rep.  360. 

No  appeal  lies  from  an  order  of  the  cir- 
cuit court  confirming  an  inquisition  con- 
demning lands  for  the  construction  of  a 
railroad,  unless  the  court  exceeds  its  juris- 
dicti'"in  in  passing  such  order.  George's 
■  i.elc  C.  &•  I.  Co.  V.  Netv  Central  Coal  Co., 

^'■'.  425. 

'  order  of  the  district  court  changing 
:  v,  (.1  .i,e  of  trial  to  another  county  in  an 
J.  ••'  in  condemnation  proceedings  cannot 
..•.•  !:  iowcd  upon  an  appeal  from  an  order 
of  the  district  court  in  the  latter  county 
denying  a  motion  for  a  new  trial.  Lehmicke 
V.  .S7.  Paul,  S.  &>  T.  F.  R.  Co.,  19  Minn.  464 
{Gil.  406),  10  Am.  Ry.  Rep.  296.— Follow- 
ing \\e\rv.  St.  Paul,  S.  &  T.  F.  R.  Co.,  18 
Minn.  155    (Gli.139). 

A  decision  and  order  of  the  district  court 
refusing  an  application  to  dismiss  an  appeal 
from  the  award  of  commissioners  of  railway 
condemnation  proceedings,  and  retaining 
the  case  for  trial  on  the  merits,  is  not  ap- 
pealable.    Minnesota  C.   R.  Co.  v.  Peterson, 


14  Am.  (SrJ  £f/^-  A'.  Cas.  319,  31  Minn,  42,  16 
JV.  W.  R,p.  456. 

An  order  of  general  term  of  New  York 
vacating  the  report  of  commissioners  ap- 
pointed in  proceedings  by  a  railroad  corpcj- 
ration  to  acquire  title  to  lands  and  the  con- 
firmation thereof,  and  directing  a  new 
appraisal  before  new  commissioners,  is  not 
reviewable  in  the  court  of  appeals.  The 
general  term,  however,  has  no  power  on  ap- 
peal by  the  company  from  the  order  of  con- 
firmation to  award  costs  against  the  owners. 
Where  costs  are  awarded,  so  much  of  the 
general  term  order  is  reviewable  liere,  but 
this  does  not  confer  jurisdiction  to  review  the 
whole  order.  In  re  New  York,  \V.  S.  &- 
B.  R.  Co.,  17  Am.  &»  Eng.  R.  Cas.  145,  94 
N.  Y.  287 ;  affirming  in  part  29  Hun  646. 
— Distinguishing  Bergen  ?■.  Carman,  79 
N.  Y.  \\(^.—In  re  Southern  Boulezhird  R.  Co., 
1 28  A^.  Y.  93,  27  A^.  E.  Rep.  1073,  38  A^  Y.  S. 
R.  844 ;  dismissing  appeal  from  58  Hu)i  ^tyj, 
35  A^.   ]'.  5.  R.  550,  12  A'.   Y.  Supp.  466. 

It  appeared  that  the  land  taken  was  part 
of  a  highway  known  as  the  "  southern  boule- 
vard," laid  out  under  the  N.  Y  Act  of  1867 
(ch.  290,  Laws  of  1867),  which  provides  (§  24) 
that  no  rails  shall  be  laid  in  said  boulevard 
except  for  the  purpose  of  crossing  it,  and 
that  if  the  legislature  thereafter  authorize 
the  building  of  a  railroad  along  it,  nothing 
in  said  act  shall  be  construed  to  affect  or 
cut  off  the  rights  of  the  owners  of  the  lands 
taken  for  the  boulevard  from  claiming  and 
receiving  the  full  value  of  the  lands  taken 
for  the  road,  to  the  same  extent  as  if  no 
boulevard  had  been  laid  out.  The  peti- 
tioner claimed  that  the  provision  as  to  dam- 
ages was  re[)caled  by  the  amendment  of  the 
said  act  in  1887  (ch.  723,  Laws  of  1S87).  A 
merely  nominal  award  was  rendered  to  the 
landowners  by  the  commissioners  appointed 
to  appraise  damages ;  the  general  term  re- 
versed the  order  confirming  said  award, 
upon  the  ground  that  the  legislatui'e  could 
not  take  away  the  rights  reserved  10  the 
property  owners  under  the  Act  of  1S67, 
without  compensation.  Held,  tiiat  the  order 
appealed  from  did  not  come  within  the  pro- 
vision of  the  Code  of  Civil  Procedure  (-!  190, 
subd.  2)  making,  in  certain  contingencies, 
an  order  adjudging  a  statutory  pro\  ision  of 
the  state  unconstitutional,  a[)pcahd7le  to 
this  court;  that  said  provision  relates  only 
to  orders  in  an  action  affecting  a  substan- 
tial ri<;ht,  and  not  resting  in  discretion.  In 
re  Southern  Boulevard  R.  Co.,  128  A'.   Y,  93, 
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27  A^.  E.  Rep.  1073,  38  N.  V.  S.  A\  844;  t/is- 
vu'ssing  appeal  .from  58  ////;/  497,  35  N.  Y. 
S.  R.  550,  12  K.  v.  Siipp.  466. 

Where  a  motion  is  made  by  the  land- 
owner, upon  the  coming  in  of  the  report  of 
commissioners,  to  set  aside  the  original 
order  ai)pi)iiuing  the  commissioners,  there 
is  no  appeal  from  an  order  overruling  this 
motion  before  the  court  has  acted  upon  the 
report.  There  is  no  final  judgment  in  the 
proceeding,  and  therefore  an  appe;d  cannot 
be  takin.  J\ick  \'.  C//esapra/:e i&^O.  R.  Co., 
5  //•.  Va.  iiS. 

SO  1 .  Matters  of  (li.scrctioii  in  court 
Ih'Iow.— It  being  conceded,  on  the  trial  (jf 
an  ajjpeal  from  the  verdict  of  a  jury  to 
assess  dam.iges,  that  the  value  of  the  land 
actually  taken  and  used  by  the  company 
was  four  hundred  dollars,  for  which  amount 
only  a  verdict  in  favor  of  the  landowner 
was  rendered  on  the  appeal,  and  there  be- 
ing evidence  of  other  and  additional  dam- 
ages to  his  land  besides  that  so  taken  and 
used,  the  court  below  did  not  abuse  its  dis- 
cretion in  granting  the  plaintiff  a  new  trial. 
Georiiia  Southern  6^  /-'.  A'.  Co.  v.  Jones,  90 
Ga.  292,  1 5  S.  E.  Rep.  824. 

Even  if  the  court,  in  a  condemnation  pro- 
ceeding, has  the  power,  in  its  discretion,  to 
limit  the  number  of  witnesses  who  shall  be 
examined,  or  to  limit  the  number  of  wit- 
nesses whose  fees  and  costs  shall  be  taxed 
against  the  petitioner,  it  cannot  be  said  that 
the  failure  to  exercise  that  discretion  is  of 
itself  an  abuse  of  discretion  which  may  be 
reviewed.  C/ihago,  P.  &=  St.  L.  R.  Co.  v. 
AUrich,  134  ///.  9,  24  A^.  /:.  Rep.  763. 

In  condemnation  proceedings  instituted 
by  a  railroad  company  and  appealed  by  the 
landowner  to  the  district  court,  the  railroad 
company  filed  a  motion  in  the  district  court 
asking  the  court  to  require  the  landowner 
to  file  a  petition  or  bill  of  particulars,  which 
motion  was  overruled  by  the  court.  The 
matter  rested  wholly  within  the  judicial 
discretion  of  the  trial  court,  and  under  the 
facts  of  this  case  the  supreme  court  cannot 
say  that  such  court  iabuscd  its  discretion. 
Kansas  City,  IV.  &"  A\  Jf.  R.  Co.  v.  A'en- 
netty,  49  Kan.  19,  30  Pac.  Rep.  126. 

The  superior  court  may,  in  its  discretion, 
under  M.iss,  Gen.  St.  cli.  43,  §  40,  set  aside 
a  verdict  of  a  sheriff's  jury  on  a  petition  for 
damages  for  land  taken  for  a  railroad  where 
questions  of  law  are  reserved  at  the  trial, 
and  fail  to  be  certified  to  the  court  by  rea- 
son of  the  death  of  the  officer  presiding  at 


the  trial,  and  without  any  fault  of  the  party 
requesting  such  questions  to  be  certified, 
and  no  exception  lies  to  an  order  made  in 
the  exercise  of  such  discretion.  I'ut  where 
a  judge  does  not  exercise  his  discretion, 
antl  rules,  as  matter  of  law  upon  the  evi- 
dence, that  a  party  is  entitled  to  a  new  trial, 
his  ruling  may  be  revised  by  the  supreme 
court  on  a  bill  of  exccjitions.  W'aniesit 
Power  Co.  v.  Lowell  C^  A.  R.  Co.,  130  Mass. 

455- 

Where,  in  an  action  for  the  recovery  of 
land  unlawfully  occupied  by  a  railway  com- 
pany, the  latter,  in  its  answer,  asks  for  an 
assessment  of  the  damages  for  the  appro- 
priation thereof,  under  the  statute,  it  is  en- 
titled to  abandon  or  dismiss  sucii  applica- 
tion at  any  time  before  the  final  submission 
of  the  case.  But  where  it  fails  to  assert 
such  right  and  asks  to  amend  its  answer,  or 
for  leave  to  dismiss  or  abandon  such  a|)pli- 
cation  for  an  assessment  of  damages,  and 
the  motion  is  treated  and  disposed  of  as  one 
addressed  to  the  discretion  of  the  court,  it 
will  be  so  treated  in  this  court,  and  the  de- 
cision of  the  trial  court  will  not  be  inter- 
fered with,  except  in  case  of  an  abuse  of  dis- 
cretion. Kremer  v.  CJiieago,  M.  &>  St.  P. 
R.  Co.,  51  Am.  &'  Eno.  R.  Cas.  3S2,  51 
Afinn.  15,  52  N.  IV.  Rep.  977.— Distin- 
guishing Witt  V.  St.  Paul  &  N.  P.  R.  Co., 
35  Minn.  404. 

An  order  refusing  to  set  aside,  on  the 
ground  of  their  misconduct,  the  report  of 
commissioners  appointed  under  N.  Y.  Gen- 
eral Railroad  Act  1850,  as  amended  by  ch. 
282,  Laws  of  1854,  to  appraise  damages  for 
lands  taken  for  railroad  purposes,  where 
the  evidence  of  the  alleged  misconduct  is 
conflicting  and  does  not  clearly  establish  it, 
is  not  reviewable  by  the  court  of  appeals. 
In  re  Prospeet  Parle  &^  C.  I.  R.  Co.,  14  A///. 
&»  Eng.  R.  Cas.  362,  85  .V.  J'.  4S9 ;  disiiiiss- 
ing  appeal  from  24  Hun  199 — OuoTl.Nc; 
New  York  C.  R.  Co.  v.  Marvin,  11  N.  Y. 
276.  Rkvif.wing  People  ex  rel.  7'.  Bctts, 
55N.  Y.  600;  In  re  Delaware  &  IT.  Canal 
Co.,  69  N.  Y.  209.  —  Ri-.viKWl-.n  in  Ro  Sar- 
atoga Elec.  R.  Co.,  58  Hun  2S7,  34  N.  Y.  S. 
R.  556,  12  N.  Y.  Supp.  318. 

In  a  proceeding  to  assess  diimngcs  for 
land  taken  by  a  railroad,  the  decision  of  the 
court  of  common  pleas,  on  an  exception  to 
a  report  of  viewers  for  the  improper  in- 
terference of  a  party  with  the  jury,  is  the 
exercise  of  a  discretion  which,  like  the  grant- 
ing or  refusing  of  a  new  trial,  will  not  be 


I 


i 


EMINENT   DOMAIN,  892,  893. 


?'  i 


reviewed  in  tliis  court.    North  Pa.  R.  Co.  v. 
Diivis,  26  Pa.  St.  238. 

2.  Jurisdiction  on  Appeal  and  How  Exer- 
cised. 

892.  Jiirisflictioii  on  appeal,  ^(Mi- 
<>i'ally. — The  Uulaware  court  of  chancery 
has  no  jurisdiction  to  pass  upon  the  ques- 
tion of  the  sufficiency  of  the  damajjes  al- 
lowed by  coniniissioners  in  a  condemnation 
proceeding.  Wilson  \.  Baltimore  &>  P.  R. 
Co.,  5  Del.  C/i.  524.. 

The  Illinois  apiiellate  court  has  no  juris- 
diction of  a  question  involving  the  right  to 
exercise  a  franchise  ;  but  in  an  ordinary  con- 
demnation jiroceeding  to  determine  the 
amount  that  must  be  paid  a  landowner  for 
a  right  of  way,  no  such  question  is  directly 
involved,  and  tlie  court  may  take  jurisdic- 
tion of  such  proceeding  on  appeal.  Spring- 
field, E.  iSr-  .v.  E.  R.  Co.  V.  Peters,  8  ///.  App. 
300. 

Where  land  has  been  entered  upon  by  a 
railroad  company  in  Ohio,  valued  under  a 
judge's  warrant,  and  an  appeal  from  the 
valuation  has  been  taken  and  carried  to  the 
common  pleas,  it  is  error  in  that  court  to 
order  the  warrant  and  proceedings  under  it 
to  be  quashed.  Little  Miami R.  Co.  v.  Per- 
rin.  16  Ohio  479.— Rkvikwed  in  Ney  v. 
Swinney,  36  Ind.  454. 

Tliough  the  warrant  contains  no  state- 
ment of  an  attempt  to  purchase  the  land  of 
the  owner,  of  his  disability  in  law  to  con- 
tract, or  of  his  absence  from  the  country, 
or  that  the  land  appropriated  is  indispensa- 
ble to  the  construction  of  the  road,  the 
common  pleas  has  jurisdiction  of  the  ap- 
peal. Little  Miami  R.  Co.  v.  Perrm,  16 
Ohio  479. 

Under  the  Va.  Code  of  i860,  ch.  174,  §  i, 
the  case  of  a  railroad  company  asking  the 
county  court  to  ascertain  the  compensation 
to  a  landowner  for  the  land  proposed  to  be 
taken  for  its  purposes,  which  has  remained 
in  the  court  for  more  than  one  year  without 
being  determined,  may  be  removed  to  the 
circuit  court.  Virginia  &>  T.  R.  Co.  v. 
Campbell,  22  Gratt.  (  Va!)  437. 

In  such  a  case,  if  the  circuit  court  sets 
aside  the  report  of  the  commissioners,  that 
court  should  not  send  the  case  back  to  the 
county  court,  but  should  take  jurisdiction 
of  the  case,  and  proceed  in  it  with  the  same 
powers  that  are  vested  in  the  county  court 
by  the  statute.  Virginia  &^  T.  R.  Co.  v. 
Campbell,  22  Gratt.  (Va.)  437. 


Where  after  a  company  has  made  a  mo- 
tion for'  commissioners  to  ascertain  the 
compensation  due  to  a  landowner,  and  the 
commissioners  have  reported,  and  the  court 
has  allowed  the  money  to  be  received  by 
the  clerk,  and  directed  him  to  pay  it  to  the 
landowner,  or  hold  it  until  tlie  further 
order  of  the  court,  the  executor  of  tlie  land- 
owner applies  to  the  same  court  for  com- 
missioners to  ascertain  such  compensation, 
and  the  latter  case  is  removed  to  the  cir- 
cuit court,  the  removal  does  not  bring  up 
the  first  case,  and  neither  the  circuit  court 
nor  the  court  of  appeals  can  iiiquiic 
whether  there  is  error  in  the  action  of  the 
court  in  the  fust  case.  Virginia  iSr~»  T.  R. 
Co.  v.  Camplhll.  22  Gratt.  (I'a.)  437. 

893.  tTiirisdietioii  of  court  of  last 
rt'sort. — The  supreme  court  of  California 
has  jurisdiction  of  appeals  in  special  cases, 
such  as  proceedings  to  condemn  land  for  a 
public  use.  Stockton  &^  C.  R.  Co.  v.  Gal- 
giani,  49  Cal.  139,  7  Am.  Ry.  Rep.  263. 

An  appeal  will  lie  directly  from  the  111. 
county  court  to  the  supreme  court  in  a  pro- 
ceeding to  condemn  land  for  a  railroad. 
Kankakee  6^  S.  R.   Co.  v.  Straut,  loi  ///. 

653. 

The  principal  object  of  proceedings  to 
appropriate  land  ff)r  the  right  of  way  of  a 
railroad  is  to  appropriate  and  acquire  a 
title  to  the  land,  and  the  assessment  of 
damages  is  a  mere  incident  to,  and  arises 
out  of,  the  act  of  appropriation  ;  and  the 
Ind.  supreme  court  has  jurisdiction  on  ap- 
peal. Evansville  &>  R.  R.  Co.  v.  SunYt,  128 
Ind.  34,  27  A'.  E.  Rep.  420. 

The  Ky.  court  of  appeals  has  jurisdic- 
tion of  an  appeal  from  a  j\idgment  of  the 
Fayette  circuit  court  confirming  the  verdict 
of  a  jury  in  proceedings  under  writs  of  ad 
quod  damnum,  had  in  the  county  at  the  in- 
stance of  appellee,  to  condemn  a  part  of 
appellant's  land  for  railroad  purposes  under 
appellee's  charter,  Tracy  v.  Elisabethto-d<n, 
L.  &>  n.  S.  R.  Co.,  14  Am.  &-  Eng.  R.  Cas. 
328,  78  Aj'.  309.— Quoting  North  Mo.  R. 
Co.  V.  Lackland,  25  Mo.  51 5. 

The  verdict  of  a  jury  summoned  under 
the  Mass.  Gen.  St.  ch.  63,  §  22,  to  assess 
damages  for  land  taken  for  a  railroad,  must 
be  adjudicated  upon  in  the  superior  court; 
and  if  the  officer  presiding  at  the  trial  re- 
turns to  the  superior  court  with  the  verdict, 
a  bill  of  exceptions  which  he  certifies  to  be 
conformable  to  the  truth,  and  which  the 
presiding  judge    allows,    without    himself 
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passing  upon  the  question  of  law  presented, 
the  supreme  court  lias  no  jurisdiction  of 
the  exceptions.  Tucker  v.  Massachusetts 
C.  R.  Co.,  iiC  Mass.   ii\. 

It  is  the  practice  of  the  St.  Louis  court  of 
appeals  to  transfer  the  cause  to  the  supreme 
court  whenever  the  jurisdiction  of  the  ap- 
peal is  tiie  subject  of  serious  (h^ubt  ;  and 
where  a  railroad  company  is  proceeding  to 
condemn  lands  for  dams  and  reservoirs,  the 
question  whether  the  proceeding  involves 
the  title  to  real  estate  is  sufficiently  doubt- 
ful to  justify  the  transfer  of  the  cause  to  the 
hi,i;her  court.  Mitsick  v.  Kansas  City,  S. 
&^  M.  R.  Co.,  43  Mo.  App.  326. — Followed 
IN  St.  Louis,  K.  C.  &  C.  R.  Co.  t/.  Lewright, 
44  Mo.  App.  212.— .iV.  Louis,  K.  C.  <S~»  C.  R. 
Co.  V.  Lewrii;ltt,  44  Mo.  App.  212. — Fol- 
lowing .Musick  V.  Kansas  City,  S.  &  M.  R. 
Co.,  43  Mo.  App.  326. 

Proceedings  to  condemn  right  of  way  for 
a  railroad  involve  title  to  real  estate,  and  the 
supreme  court  has  not  only  exclusive  juris- 
diction thereof,  but  also  exclusive  superin- 
tending control  over  the  action  of  the  trial 
courts  in  respect  thereto ;  and  a  court  of 
appeals  cannot  interfere  therein  by  manda- 
mus. Joplin  S^  W.  R.  Co.  v.  McGregor,  53 
Mo.  App.  366. 

804.  Jurisdiction  ns  tlepciidont 
Uliuii  aiiHHi lit.*— Where  the  amount  al- 
lowed for  com|)ensation  for  land  taken  is 
less  than  S500,  the  Va.  court  of  appeals  has 
not  jurisdiction  to  review  the  judgment  of 
the  court  below.  Richtnond,  I  iS»  /'.  R, 
Co.  V.  Knopffs,  86  Va.  981,  1 1  5.  ^.  Rep. 
881. 

A  provision  in  a  charter  giving  the  com- 
pany the  right  to  embrace  several  land- 
holders as  defendants  in  one  expropriation 
suit  does  not  make  a  judgment  rendered 
therein  appealable  because  the  aggregate 
amount  allowed  to  all  of  the  landholders 
exceeds  $1000,  where  the  amount  allowed 
to  each  one  individually  is  less  than  that 
amount.  Louisiana  Western  R.  Co.  \.  Hop- 
kins, 33  La.  Ann.  806. 

805.  Prcsiiiiiptioii  of  regularity, 
geiiorally. — Where  the  evidence  heard  in 
the  court  below  in  a  proceeding  to  condemn 
land  for  right  of  way  is  not  preserved  in 
the  record,  every  presumption  will  be  in- 
dulged by  this  court  in  favor  of  the  find- 
ings of  the  court  upon  all  questions  of  fact. 

*  Jurisdictional  amount,  see  note,  47  Am.  & 
Eng.  R.  Cas.  267. 


Fisher  v.  'hicago  &*  S.  K.  Co.,  10  Am.  <3>» 
Eng.  R.  Cas.  14,  104  ///.  323. 

In  the  absence  of  a  bill  of  exceptions 
sliowing  the  evidence  before  the  jury,  a  ver- 
dict awarding  a  gross  sum  for  compensatinii 
for  the  land  taken,  and  damages  to  the  part 
not  taken,  will  not  be  held  erroneous  on 
appeal  or  writ  of  error.  It  will  be  presumed 
the  evidence  justified  such  a  finding.  Su7'er 
v.  Chicago,  S.  F.  &^  C.  R.  Co.,  123  ///.  293, 
14  A".  F.Rep.  12,  II   11 'est.  Rep.  726. 

When  the  original  notice,  or  the  agree- 
ment under  which  a  jury  was  selected  to 
assess  damages  caused  by  the  location  of 
the  plaintiff's  railway  over  lands  of  the  de- 
fendant, is  not  set  forth  in  the  record  of 
appeal,  the  supreme  court  will  presume 
that  the  findings  of  the  inferior  court  upon 
the  question  as  to  what  lands  were  consid- 
ered by  the  jury  in  making  the  assessment 
were  correct.  Mississippi  &^  J/.  A'.  Co.  v. 
Byington,  14  Iowa  572. 

There  is  no  error  in  the  exclusion  of  tes- 
timony for  the  purpose  of  sustaining  the 
commissioners'  report  to  the  effect  that 
they  were  instructed  in  their  duties  by  the 
adverse  attorneys.  The  matters  of  inquiry 
for  the  court  are.  What  did  the  commission- 
ers do  in  fact,  and  upon  what  principles  did 
they  arrive  at  the  conclusions  reported .' 
Nothing  appearing  in  the  record  to  show 
how  this  inquiry  was  conducted,  the  action 
of  the  court  below,  in  setting  aside  the  re- 
port, will  be  presumed  correct.  (2uincy,  M. 
&^  J'.  R.  Co.  V.  Ridge,  57  Mo.  599. 

In  a  proceeding  by  inquest  to  recover 
damages  for  an  injury  done  to  land  by  the 
location  and  construction  of  a  railroad 
through  it,  the  plaintiff's  title  is  a  subject  of 
inquiry  before  the  jury;  and  upon  excep- 
tions to  the  inquisition,  in  the  absence  of 
proof  on  the  subject,  it  will  be  presumed 
tiiat  it  was  rightly  decided  by  the  jury. 
Directors  of  Poor  v.  WrightS'ville,  Y.  &^  G. 
R.  Co.,  7  Watts  &-  S.  (Pa.)  236. 

Where  a  railroad  corporation  had  season- 
ably filed  a  petition  in  the  nature  of  an  ap- 
peal, on  the  question  of  damages,  which 
was  dismissed  at  the  October  term,  1870, 
and  the  plaintiffs  applied  to  the  county 
commissioners  for  the  security  required  by 
Me.  Rev.  St.  of  1857,  ch.  51,  g  51  (R.  S.  §  6), 
for  the  payment  of  damages  awarded,  and 
the  corporation  gave  no  security,  but  in 
December  following  paid  the  amount  of 
damages  awarded  and  costs — he/d,  that  in 
the  absence  of   evidence  to   the  contrary 
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this  may  well  be  presumed  to  be  in  satisfac- 
ti(jn  of  tlio  flanianes  awarded  by  the  coni- 
niis-iioiiers  for  the  land  taken  to  which  the 
assessment  refers.  Katon  v.  European  &• 
N.  A.  R.  Co.,  59  Ml'.  520. 

Appi^als  were  taken  from  awards  of  dam- 
ayes,  but  the  awards  were  afFirmed.  Subse- 
quently a  motion  was  made  to  set  aside  the 
order  apijointiny  appraisers,  but  n-i  new 
{juestions  of  an  important  character  were 
presemed  <.m  the  motion  which  were  not  in- 
volved in  the  apjieals.  //<■/(/,  that  it  must 
be  assumed  that  the  appellate  court  exam- 
ined and  determined  every  material  ques- 
tion presented  by  the  record  in  the  appeals, 
and  its  decision  thereon  must  be  considered 
decisive  of  the  matter.  lure  New  York,  L. 
C--'  //'.  A".  Co.,  35  A'.  }'.  .S'.  K.  5.10,  59  J  fun 
615,  12  A'.  ]'.  Sup/i.  422;  ajffiriiitd  in  128  A^. 
V.  617.  wcm.,  38  N.  Y.  S.  R.  1014. 

In  prcjceediiif^s  under  W,  Va.  Act  of  1872- 
73  to  condemn  lands  for  railroads,  the  record 
s^lates  that  the  landowner  moved  to  have  a 
jury  of  twelve  freeholders,  which  motion 
the  court  sustained,  being  of  opinion  that 
he  was  entitled  to  such  jurj,  and  ordered  a 
jury  to  be  impaneled ;  no  objection  was 
made  to  tiie  impaneling  of  the  jury  because 
they  were  not  freeholders.  Held,  that  in 
such  a  case  the  appellate  court  will  presume 
that  all  the  jurors  were  freeholders,  though 
it  be  not  so  stated  e.xpressly  on  the  record. 
Chesapeake  &<•  O.  R.  Co.  v.  Patton,  9  IV. 
Va.  648. 

In  such  a  case  an  affidavit  made  after  the 
rendition  of  the  verdict  that  a  portion  of 
the  jury  were  not  freeholders,  is  not  good 
i,'roimd  for  setting  aside  the  verdict.  Chesa- 
peake &-■  O.  R.  Co.  V.  Patton,  9  \V.   Va.  648. 

The  recitals  of  an  award  showed  that 
commissioners  were  ajipointed  under  the 
company's  charter,  and  that  before  making 
the  award  they  took  the  oath  "  required  by 
law  "  ;  but  it  did  not  appear  when  they  were 
appointed,  or  what  was  the  form  of  their 
oath.  The  award  was  made  after  the  pas- 
sage of  the  Wis.  General  Railroad  Act  of 
1S72,  which  prescribed  a  different  form  of 
oath  from  that  prescribed  by  the  company's 
charter.  Held,  that  the  court  would  pre- 
sume in  favor  of  the  legality  of  the  acts  of 
the  commissioners  that  they  were  appointed 
before  the  passage  of  the  general  statute, 
and  that  they  took  the  oath  prescribed 
therein.  Lyon  v.  Green  Pay  &^  M.  R  Co., 
42  Wis.  538,  15  Am.  Ry.  Rep.  91.— DlSTiN- 
OUI.SHING  Moore  v.   Superior  &  St.  C.  R. 


Co.,  34  Wis.  173:  Rohlman  v.  Green  Bay  h 
M.  R.  Co.,  40  Wis.  157. 

81MJ.  What  orrors  are  (;r<iiiii<lM  Cor 
n'Vt'r.sal,  {frin'rally.— It  is  error  in  the 
court  below  to  disregard  the  t)ill  of  excep- 
tions to  the  commissioners'  proceed iniis, 
such  bill  liaving  been  signefl  by  the  commis- 
sioners, and  without  which  their  report  was 
manifestly  imperfect  and  must  have  been 
amended.  Central  Pac.  R.  Co.  v.  J'earson, 
35  Cal.  247. 

Although  the  asse.'ssmcnt  of  the  cost  of 
fencing,  in  a  proceeding  by  a  railroad  to 
condemn  a  right  of  way,  is  made  to  enforce 
a  duty  imposed  by  law,  and  not  as  dirmages 
to  the  landowner  for  an  injury  to  his  land, 
still  it  is  a  duty  in  which  the  landowner  has 
a  special  and  substantial  interest,  and  an 
error  committed  in  the  assessment  of  the 
cost  of  the  fence  is  a  prejudicial  error,  of 
which  the  landowner  has  the  right  to  com- 
plain. Los  Ani^eles,  P.  6^  G.  R.  Co,  v. 
Rumpp.  94  Cal.  432,  29  Pac.  Rep.  872. 

The  rights  of  a  minor  in  real  estate  may 
be  condemned;  and  when  a  petition  in  in- 
tervention is  fded  in  a  condemnation  pro- 
ceeding, setting  forth  such  rights,  it  is  error 
to  disregard  the  same.  Hutchinson  v.  Mc- 
Laughlin, 15  Colo.  492,  25  Pac.  Rep.  317. — 
Explaining  Chandler  v.  Jamaica  Pond 
Aqueduct  Corp.,  125  Mass.  544. 

A  new  trial  as  to  the  assessment  of  dam- 
ages should  not  be  refused  where  the  corpo- 
ration had  entered  giving  bond  pending 
appeal,  as  provided  by  stamte,  and  had 
made  such  changes  in  the  property  as  would 
prevent  a  new  jury  viewing  it  as  it  was  when 
the  proceeding  for  condemnation  was  be- 
gun. Atchison,  T.  &<>  S.  P".  R.  Co.  v.  Schnei- 
der, 127  ///.  144,  2  Z.  P.  A.  422,  20  N.  E. 
Rep.  41. 

The  company  is  entitled  to  notice  of  the 
award  of  the  commissioners,  in  order  that 
it  may  show  that  the  award  is  extortionate  in 
amount.  A  judgment  rendered  on  the  re- 
port of  the  commissioners,  without  notice 
to  the  railroad  company,  will  be  reversed 
on  appeal;  and  the  case  will  be  remanded 
for  service  of  the  rule  and  for  further  pro- 
ceedings according  to  law.  New  Orleans, 
M.  iS~»  C.  R.  Co.  V.  Bougere,  23  La.  Ann.  803. 

The  Cherokee  Nation  fded  a  bill  in  the 
circuit  court  seeking  to  enjoin  the  Southern 
Kansas  R.  Co.  from  constructing  its  railway 
through  the  lands  of  that  nation.  The  bill 
also  prayed  that,  if  the  injunction  should  be 
refused,  it  might  be  treated  as  an  original 
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complaint  and  petition  in  appeal,  under  the 
act  of  congress  of  July  4,  1884,  providing 
for  proceedings  in  the  circuit  court  on  ap- 
peal from  the  commissioners'  decision  as- 
sessing the  damages.  Held:  (i)  that  since 
tlic  bill  joined  an  equitable  and  a  legal 
cause  of  action  it  was  demurrable ;  (2)  that 
the  circuit  court  erred  in  dismissing  the  bill 
without  making  provision  for  the  protec- 
tion of  the  rights  of  the  Cherokee  Nation, 
and  in  not  treating  the  complaint  as  a  peti- 
tion in  appeal,  entitling  the  petitioners  to 
have  a  trial  de  novo  in  the  circuit  court  on 
the  question  of  damages.  Cherokee  Nation 
V.  Southern  Kan.  K.  Co.,  44  Am.  &^  Kn^;.  R. 
Cas.  26,  135  U.  S.  641,  \o  Sup.  Ct.  J\ep.<)6<j; 
reversing  33  Fed.  Rep.  900. 

Kl)7.  Admission  of  iiiipropcr  cvi- 
dt'iice. — Where  by  statute  the  value  of  the 
land  at  the  date  of  the  summons  is  made 
the  measure  of  damages  in  condemnation 
proceedings,  it  is  error  to  permit  a  witness 
to  testify  as  tothe  value  of  the  land  at  the 
date  of  trial.  San  Jos^  6^  A.  R.  Co.  v. 
Mayiie,  44  Am.  &•  Eng.  R.  Cas.  1 58,  83  Cal. 
566,  23  Pac.  Rep.  522. 

On  an  appeal  from  an  award  of  damages 
it  was  error  to  allow  evidence  as  to  the 
damage  per  acre  to  the  land  from  which  the 
right  of  way  was  taken,  without  definite 
proof  as  to  the  number  of  acres  in  the  sev- 
eral tracts ;  and  it  was  also  error  to  allow 
evidence  of  damages  to  certain  tracts  in- 
dcfmitely  referred  to  by  counsel,  and  which 
wejc  not  clearly  shown  to  be  crossed  by  the 
railroad  or  involved  in  the  case.  Bail  v. 
Keolculc  &*  N.  IV.  R.  Co.,  71  /owa  306,  32 
iV.  fr.  Rep.  354.— Reconciled  in  Dudley 
V.  Minnesota  &  N.  W.  R.  Co.,  36  Am.  & 
Eng.  R.  Cas.  593,  77  Iowa  408. 

Where  the  landowner  oflers  evidence  on 
the  trial  tending  to  prove  that  the  railroad 
company  went  outside  of  the  right  of  way 
appropriated  by  it,  and  excavated  on  other 
land  of  the  landowner,  and  used  the  earth 
taken  therefrom  in  making  its  roadbed,  and 
such  evidence  is  admitted  by  the  trial  court 
over  the  objection  and  exception  of  the 
railroad  company,  it  is  error,  although  the 
objection  and  the  exception  were  general. 
Lea7>enioorth,  N.  Ss^  S.  R.  Co.  v.  Usher,  42 
Kan.  637,  22  Pac.  Rep.  734. 

On  an  appeal  from  an  award  in  proceed- 
ings to  condemn  a  right  of  way  for  a  rail- 
road over  a  highway  it  was  error  for  the 
court  to  permit  evidence  as  to  damages  to 
the  farm  of  the  plaintifl  by  reason  of  the 
4  D.  R.  D.— 50. 


location  of  another  railroad  other  than  tluit 
of  the  cicfetulant  along  the  came  highway. 
Upon  an  appeal  from  an  award  the  inquiry 
is  limited  to  the  damages  sustained  by  rea- 
son of  the  location  of  the  railroad  of  the 
defendant.  Chicago,  K.  &^  IT.  R.  Co.  v. 
Hoffman,  50  Kan.  697,  32  Pac.  Rep.  382. 

Where  it  appears  that  improper  evidence 
has  been  admitted  at  a  hearing  bcfoic  com- 
missioners of  appraisal,  and  the  appellate 
court  cannot  s;iy  that  injustice  has  not  been 
done  to  the  complaining  parly  thureby,  a 
rehearing  will  be  granted.  /;/  re  Roc/tester, 
II.  &-■  L.  R.  Co.,  50  Hun  29,  18  A'.  Y.  S.  R. 
654,  2  A'.   ]'.  Supp.  457, 

8118.  Kxelii.sioii  or  <li.sr«'{;av(l  of 
proper  evidence— Where  exceptions  are 
filed  to  the  report  of  commissioners  to  ap- 
praise land,  it  is  the  duty  of  the  circuit 
court  to  hear  the  testimony  ofTered  as  to 
the  adequacy  of  the  compensation  allowed  ; 
and  if  the  court  refuses  to  hear  such  testi- 
mony when  ofTered,  it  is  ground  for  reversal 
on  appeal.  St.  Louis  <S^  F.  R.  Co.  v.  Ai- 
mer oth,  62  Mo.  343. 

Where  there  is  evidence  tending  to  show 
that  two  tracts  are  made  one  within  the 
meaning  of  the  statute,  the  exclusion  of 
evidence  otherwise  competent  tending  to 
show  the  amount  of  damages  to  the  residue 
of  the  tract  by  reason  of  the  taking  of  the 
part  taken,  for  the  purpose  to  vhich  the 
part  thus  taken  is  to  be  appropriated,  is 
error  for  which  a  new  trial  should  be 
granted  in  an  otherwise  proper  case. 
Charleston  &•  S.  Bridge  Co.  v.  Comstock,  36 
W.  Va.  263.  1 5  S.  E.  Rep.  69. 

899.  Erroneous  instructions.  — 
Since,  under  Colo.  Code  of  Civ.  Pro.  ?  253, 
the  value  of  the  property  taken  is  the 
actual  value  thereof  at  the  time  of  the  ap- 
praisement, an  instruction  that  the  value  of 
the  land  taken  and  damages  to  the  residue 
are  to  be  assessed  in  accordance  with  the 
situation  of  the  property  and  conditions 
existing  at  the  date  the  petition  for  con- 
demnation is  tiled,  is  reversible  error.  T^vin 
Lakes  H.  G.  Min.  Synd.  v.  Colorado  Mid- 
land R.  Co.,  16  Colo.  I,  27  Pac.  Rep.  258. 

In  an  appeal  under  the  Pa.  Act  of  April 
6,  1S56,  by  a  railroad  company  from  an  as- 
sessment of  land  damages,  the  issue  was  in 
the  form  of  trespass  quare  clausum  fregit ; 
the  court  charged  that  the  company  had 
committed  a  trespass  in  entering  on  the 
land.  Held,  to  be  error;  the  company's 
entering  upon  the  land  was  lawful.     Shen- 
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aiti^o  &'  A.  A\  Co.  V.  liialuim,  79  Pa.  St. 

447- 

000.  Kri'onooiiH  vcnIU't   or   fhid- 

Intf'— Wlicrc  the  only  cviduiice  j;ivcii  at  tlic 
trial  as  to  the  cost  of  Ijuildiii}^  a  lawful 
fence  al<ni^{  tlu;  line  of  the  itinposcd  railroad 
was  thirtv  cents  pur  fool,  and  it  apiJcarod 
t'lit  the  Icnj^tii  of  tlic  riyht  of  way  was  one 
ih'iiisiind  and  one  feet,  a  finding;  that  the 
liiice  would  cost  one  hundred  dollars  is  not 
sustained  by  thi;  evidence.  Los  Atii^ilcs,  1\ 
&*  (i.  A'.  Co.  V.  Ruiiipp,  94  Cixl.  432,  ^i^  Pac. 
Kep.  872. 

Where  the  court,  althouf;h  requested,  re- 
fuses to  instruct  the  jury  that  their  verdict 
should  be  in  laufjua^e  and  form  as  provided 
in  tlie  act  Colo.  Civ.  C<jde,  «)  254),  and  the 
verdict  fails  to  state  the  amount  and  value 
of  the  benefit,  if  any,  to  the  land  not  taken, 
as  required  by  the  act,  and  the  court  re- 
fuses to  set  aside  the  verdict  and  <;rant  a 
new  trial,  the  judf^ment  will  be  reversed. 
Denver  &*  R.  G.  K.  Co.  v.  Stark,  16  Colo. 
291,  zb  Pac.  Rep.  779. — Following  Pueblo 
&  A.  V.  k.Co.  V.  Kudd,  5  Colo.  270. 

A  verdict  which  j;ives  a  tenant  in  pos- 
session of  part  of  tiic  premises  the  full 
value  of  his  improvements  thereon,  and  also 
allows  him  to  remove  the  same,  is  so  mani- 
festly unjust  as  to  call  for  a  reversal  of  the 
judjjment.  Chicago,  E.  &•  L.  S.  R.  Co.  v. 
Catholic  Bishop,  119  ///.  525,  10  N.E.  Rep. 
372. 

Where  the  trial  judfje,  in  passing  upon 
the  motion  for  a  new  trial,  states  "  that  the 
vcrflict  does  not  meet  the  approval  of  his 
judgment  ";  tiiat  it  is  "  larj^cly  in  excess  of 
what  would  be  full  compensation  to  the 
owner  of  the  land  " ;  that  he  will  "  stand  out 
of  the  way,"  and  overrule  the  motion,  a  new 
trial  must  be  granted,  and  tiie  questions  at 
issue  presented  to  another  jury.  Kansas 
City,  IV.  &^  N.  IV.  R.  Co.  V.  Ryan,  49  Kan. 
I,  30  Pac.  lie  p.  108. 

001.  What  orror  and  irrefrulari- 
ti«'s  may  l»e  (lLsre$j:ar(led,  {;t'i'«rally. 
— Where,  in  proceedings  to  assess  damages 
for  the  taking  of  land  by  a  railroad  com- 
pany, a  party  secures  all  the  rights  to  which 
lie  is  entitled,  a  mere  irregularity  will  not  be 
sufTicicnt  grounds  for  reversal.  Louisville, 
N.  A.  &»  C.  R.  Co.  v.  Wunderlich,  lo  Am. 
&r*  Eiig.  R.  Cas.  410,  8!  Ind.  105. 

The  fact  that  tlie  judge  during  the  trial, 
by  stipulation  of  the  parties,  visited  the 
premises  for  the  purpose  of  making  a  per- 
sonal inspection,  and  that  he  might  have 


seen  that  there  were  natural  ol)structions 
which  would  amount  to  a  fence,  or  that, 
under  the  circumstances,  no  fence  was 
necessary  or  even  practicable,  as  the  pro- 
posed roadbed  was  the  wash  of  a  creek, 
cannot  be  considered  where  the  fact  is  not 
found  that  no  fence  would  be  necessary, 
and  other  evidence  shows  its  necessity,  and 
the  finding  as  to  the  cost  of  a  fence  con- 
cedes its  necessity.  Los  Angeles,  P.  &-•  C. 
R.  Co.  V.  Rumpp,  94  Cat.  432,  29  Pac.  Rep, 
872. 

The  question  in  the  district  court  on  the 
appeal  is  whether  the'  owner  shall  be  ad- 
judged, or  entitled  to,  a  greater  amount  of 
damages  than  was  awarded  him  by  the 
sherifl's  jury.  The  cause  is  there  for  trial 
on  its  merits,  and  for  no  other  purpose,  and 
hence  it  is  immateiial  whether  the  sherilf 
selecting  the  c(jnimissioners  was  or  was 
not  the  agent  of  the  corporation,  or  whether 
the  jury  hail  or  had  not  expressed  oijinions 
adverse  to  the  interests  of  the  owner;  and 
exceptions  to  the  re|)ortof  the  commission- 
ers setting  up  such  facts  should  have  been 
stricken  from  the  files.  Mississippi  &^  A/. 
R.  Co.  V.  Rosscau,  8  lo^iua  373. 

Under  the  Nebraska  laws  relating  to  ap- 
peals from  the  county  courts  to  the  district 
courts,  of  proceedings  to  lake  lands  for 
railroad  purposes,  a  mere  defect  in  the 
record  in  not  copying  the  original  i>etition 
is  not  ground  f(jr  reversal.  If  a  coj)y  of  the 
petition  was  necessary,  it  should  have  been 
supplied  by  rtr//(;;v?;-/ in  the  district  court. 
Clinton  w.  Missouri  Pac.  R.   Co.,  122  U.  .S". 

469,   7    Sup.    Ct.    Rep.    1268. — DlSTINOUIHH- 

ING  Gilford  V.  Republican  Valley  &  K.  K. 
Co.,  20  Neb.  538  ;  Re|)ublican  Valley  K.  Co. 
V.  Mcl'herson,  12  Neb.  480. 

002.  Noii-|>r(>.jiuli<;ial  errors,  ff<^n- 
erally. — Where  the  statute  requires  costs 
to  be  paid  by  the  parly  initiating  the  i)ro- 
ccedings,  and  they  are  adjudged  accordingly, 
a  defendant  whose  property  is  condemned 
to  a  public  use  cannot  claim  a  reversal  be- 
cause the  jury,  returning  a  verdict  that  no 
actual  damage  was  sustained,  failed  to 
award  merely  nominal  damages  in  his  favor. 
Ne^o  Orleans,  M.  &*  T.  R.  Co.  v.  Southern 
iS^  A,  Tel.  Co.,  53  Ala.  211,  13  Am.  Ry.  Rep, 

'35. 

The  appointment  of  a  commissioner  to 
execute  the  deed  for  a  right  of  way,  upon 
the  tender  of  the  amount  agreed  upon 
therefor,  without  giving  the  party  a  reason- 
able time  in  which  to  execute  it,  if  irregular, 


)l)structi()ns 
cc,  or  tliat, 

fence  was 
as  the  pio- 
af  a  crctk, 
!  faci  is  not 
;  necessary, 
ccssity,  and 

fence  con- 
es,  I'.  &^  (/. 
•)  Pac.  Kcp, 

ourt  on  tlie 
hall  be  ad* 
r  amount  uf 
liin  by  the 
ere  for  trial 
jurposc,  and 
the  sheriff 
was  or  was 
,  or  whether 
>c(l  opinions 
owner ;  and 
oininission- 
1  have  been 
•isippi  &>  M. 

atinj;  to  ap- 
i  the  district 
;c  lands  for 
;;fcct  in  the 
inal  petition 
.1  co[)y  of  the 
d  have  i)ecn 
istrict  conrt. 
;.,  122  U.  S. 

ISTINOUISH- 

loy  &  K.  R. 
^alley  K.  Co. 

rrors,  jjcii- 

jquires  costs 
ting  the  pro- 

accordinj^ly, 
1  condemned 

reversal  be- 
dict  that  no 
d,  failed  to 
5  in  his  favor. 
1.  v.  Southern 
hit.  Ky.  Rep. 

missioner  to 
of  way,  upon 
tgreed  upon 
irty  a  reason- 
t,  if  irregular, 


EMINENT    DOMAIN,  00:i,»04. 


781 


•works  no  prejudice,  and  alioi  Is  no  ground 
for  reversal  where  the  commissioner's  deed 
is  t.'Xt.'culed  without  cost  to  such  i)arty. 
Rt'l'iilson  V.  Ccntfal  R.  Co.,  lo  ^liii.&'  Kn^, 
A'.   L'ds.  420,  57  Urua  376,  10  A'.    W.  Rep. 

Where  all  the  dama;^'cs  for  the  condem- 
nation of  a  piece  of  land  ;iri;  awarded  to 
one  of  several  owners  (<iefen(lants),  the 
piainlill  company  is  in  no  position  to  com- 
plain that  the  other  owners  were  awarded 
notliiiig;  as  to  the  conip.'iny,  such  error  is 
harmless.  C/iimi^n^  .S.  /•'.  6-»  {.'.  R.  Co.  v. 
JClliol/,  117  Mo.  549,  24  .V.  //'.  Re/    53. 

.\ny  technical  departure  from  established 
rules  in  the  admission  or  rejection  of  evi- 
dence will  not  lie  allowed  to  afTect  the  ap- 
praisal of  commissioners  in  condemnation 
|)rocee(lings,  unless  it  ap[)cars  that  such 
error  has  injured  the  parly  a|)pcaiiiig.  If 
the  court  on  appeal  is  satisfied  that  the 
commissioners  have  not  erred  in  the  prin- 
ciples upon  which  tliey  have  made  their  ap- 
praisal, no  other  error  will  be  sufficient  to 
send  the  report  back  for  review.  Troy  &■' 
li.  R.  Co.  V.  Lee,  13  Jiarb.  (.V.  1'.)  169.— A  P- 
PLiKi)  IN  Re  New  York,  W.  S.  &  B.  R,  Co., 
37  Hun  (N.  Y.)3i7.  Quotkij  in  New  York, 
W.  S.  &  H.  R.  Co.  V.  Church,  31  Ilun  440; 
In  re  New  York  El.  R.  Co.,  40  N.  Y.  S.  R. 
647. 

A  railroad  company  having  instituted 
proceedings  to  condemn  the  land  of  A.  for 
their  use,  A.  filed  exceptions  to  the  appoint- 
ment of  the  appraisers  on  the  ground  that 
it  had  not  been  made  by  the  court  in  ses- 
sion or  by  a  judge  in  vacation.  The  com- 
pany moved  to  strike  off  the  exception,  but 
the  motion  was  overruled  and  the  question 
submitted  to  a  jury.  Held,  that  as  the  rail- 
road company  had  secured  all  the  rights  to 
which  it  was  entitled,  it  could  not  on  appeal 
take  advantage  of  the  overruling  of  its 
motion.  Louisville,  N.  A.  &•  C.  R.  Co.  v. 
WiiHilerlich,  10  Avi.  &*  Eng.  R.  Cas.  410,  81 
I  lid.  105. 

l)0;j.  Krrors  aiid  irregularities  rc- 
S])('<*tiiig  tlie  pleadings. — On  an  appeal 
by  a  railroad  company  from  proceedings 
begun  by  the  landowner  to  assess  damages 
for  right  of  way  over  his  land,  the  company 
pleaded,  in  substance,  a  prior  agreement 
with  the  owner,  to  grant  to  it  tlie  right  of 
way  for  $500,  which  it  had  tendered,  and 
was  ready  and  willing  to  pay.  Held,  that 
these  facts  could  be  proved  upon  the  trial 
without  being  pleaded,  and  that  defendant 


was  not  prejudiced  by  an  order  striking  the 
plea  from  the  files.  Corbin  v.  Wisconsin,  /, 
Sr'  N.  R.  Co.,  GGImva  269,  23  A'.  II'.  Rep. 
662. 

In  an  appeal  from  the  assessment  of  dam- 
ages, a  petition  was  filed  when  the  appeal 
was  perfected.  Upon  the  trial,  after  the  in- 
troduction of  a  part  of  the  evidence,  objec- 
tion was  sustained  to  the  proof  of  title; 
thereupon  the  action  was  revived  in  the 
name  of  the  surviving  husband  and  children, 
and  the  petition  amended  accordingly. 
The  railroad  company  then  filed  its  answer, 
and  the  trial  was  proceeded  with.  J/eld. 
that  the  trial  court  had  ample  power  to 
allow  the  amendment,  and  as  no  sulficicnt 
showing  was  made  for  a  continuance  to  ob- 
tain evidence,  or  for  any  other  reason,  there 
was  no  error  in  requiring  the  trial  to  pro- 
ceed after  the  answer  to  the  amended  peti- 
tion had  been  filed.  Riirliiigton,  K.  &^  S. 
IV.  R.  Co.  V.  Billii\e;s,  38  Kan.  243,  16  Pac. 
Rep.  xjy  —  Distinguishing  Atchison  v. 
Twine,  9  Kan.  350;  Central  Branch  U.  P. 
R.  Co.  V.  Ai  drews,  34  Kan.  563. 

Upon  an  appeal  from  the  report  of  veiw- 
crs  the  landowner  filed  a  narr.  in  trespass 
quare  ehinsiim  frei^it,  to  which  the  company 
pleaded  not  guilty.  Held,  that  the  form  of 
the  pleadings  was  of  no  consequence,  as 
full  relief  could  be  given  thereunder.  Cres- 
son,  C.  C.  6-  A'.  Y.  S.  R.  R.  Co.  v.  Aunsman, 
{Pa.)  i\  All.  Rep.  561. 

004.  Nuii-i>re,ju<licial  or  liariules.s 
evidence. — Evidence  showing  thai  peti- 
tioner is  a  ^//"/(JcA^  corporation  should  not 
go  to  the  jury  called  to  estimate  the  com- 
pensation and  damages ;  but  if  it  is  sulficicnt 
to  satisfy  the  court  of  the  petitioner's  riglit 
to  proceed,  the  error  in  suffering  it  to  go  to 
the  jury  is  so  small  and  harmless  as  not  to 
require  a  reversal.  Henry  v.  Centralia  Sr* 
C.  R.  Co.,  10  Am.  <S-»  Eng.  R.  Cas.  273,  121 
///.  264, 12  A'.  E.  Rep.  744,  10  West.  Rep.  59S. 

Where  the  conclusion  of  the  commission- 
e^rs  depends  partly  on  their  own  observation 
and  knowledge,  the  strict  rules  of  evidence 
should  not  be  enforced  ;  and  an  error  in 
allowing  the  witnesses  to  testify  as  to  the 
damages,  based  upon  a  wrong  estimate  as 
to  the  value  of  the  land  before  and  after  the 
builrling  of  the  road,  is  not  ground  for  re- 
versal, on  appeal  to  the  general  term,  un- 
less it  appears  that  the  conclusion  of  the 
commissioners  is  erroneous.  In  re  Nor- 
luood  <S-  M.  R.  Co.,  47  Hun  489,  14  A^.  Y, 
S.  R.  437. 


:. 


'S* 


788 


EMINENT   DOMAIN,  905,  «0G. 


The  landowner  gave  in  evidence  the 
opinions  of  witnesses  as  to  the  amount  of 
the  depreciation  of  the  niariiet  value  of  his 
farm  by  the  railroad  crossing  it  in  the  man- 
ixr  proposed.  Evidence  was  admitted  on 
the  part  of  the  petitioner  as  to  how  the 
selling  value  of  other  farms  in  the  county 
crossed  by  railroads  had  actually  been  af- 
fected thereby,  as  shown  by  cases  of  sales 
that  had  taken  place.  Held,  that  this  evi- 
dence was  not  properly  admissible  in  r;hut- 
tal,  'nit  as  it  did  not  appear  that  it  d'd  any 
harm,  the  error  was  not  sufficient  to  call  lor 
a  reversal.  Kiernan  v.  Chicago,  S.  F.  iS^  C. 
R.  Co.,  123///.  1 88,  i^iX.E.A'efi.  18,  11  West. 
Hep.  632.— REVir.v.ED  in  Peoria  G.  L.  &  C. 
Co.  V.  Peoria  Terminal  R.  Co.,  146  111.  372. 

Upon  the  trial  of  an  appeal  from  the 
award  by  commissioners,  ten  witnesses  were 
called  and  testified  that  they  knew  the  value 
of  the  farm  before  and  after  the  appropria- 
tion, and  gave  such  values.  Thereafter  two 
witnesses  were  called  who  testified  that 
they  knew  the  farm,  its  situation,  condition, 
improvements,  the  way  in  which  the  rail- 
road track  ran  through  the  farm,  lind  that 
it  was  an  injury  to  the  farm.  They  also 
stated  that  they  did  not  know  the  market 
value.  They  were  then  asked  to  state  if 
they  knew  the  per  cent.  dilTerence,  if  any 
there  was,  in  the  value  of  the  farm  before 
the  taking  and  after  the  right  of  way  was 
taken.  This  question  was  objected  to,  but 
the  objection  was  overruled,  and  the  wit- 
nesses testified  as  to  the  per  cent,  diflference. 
None  ("■  the  ten  witnesses  who  had  testified 
as  to  '..e  absolute  values  disclosed  in  their 
testimony  a  less  per  cent,  of  diflference  than 
did  these  two  witnesses,  and  after  all  the 
testimony  was  received,  the  jury  were  sent 
out  under  the  direction  of  the  court,  and 
made  a  personal  examination  of  the  farm  ; 
and  their  verdict  was  less  than  two  thirds 
of  the  smallest  difference  in  values  before 
and  after  the  appropriation  was  disclosed  by 
any  of  the  plaintiflf's  witnesses.  Held,  under 
the  circumstances, that  the  admission  of  the 
testimony  of  these  two  witnesses,  if  error  it 
be,  was  not  sufficient  to  justify  a  reversal  of 
the  judgment  rendered  in  favor  of  the  land- 
owner. Leavenworth,  T.  &^  S.  M'.  A'.  Co.  v. 
Paul,  10  Am.  &^  Efig.  K.  Cas.  490,  28  Kan. 
816. 

905.  A'Iniissioii  of  Improper  cvi- 
deiK'c  cured  by  instructions.— In  a 
proceeding  to  condemn  land  for  a  railroad 
right  of  way,  some  of  defendant's  witnesses 


referred  to  "danger  to  stock,"  etc.,  in  giv- 
ing their  reasons  for  placing  the  damages 
to  the  land  not  taken  at  certain  figures. 
The  court  instructed  the  jury  that  they 
were  not  authorized  to  allow  anything  for 
supposed  damage  to  stock  for  the  use  of 
the  right  of  way  for  railroad  purposes,  and 
"  that  the  damages  contemplated  to  be  paid 
for  injury  to  contiguous  land  not  taken  are 
such,  and  only  such,  as  are  the  direct  results 
of  the  taking  of  the  right  of  way;  that  such 
damages,  to  be  legitimately  allowed,  must 
be  direct  and  proximate,  and  not  remote 
and  possible  only."  Held,  that  in  view  of 
the  Instructions  thus  given,  tlie  petitioner 
could  not  have  been  injured  by  the  testi- 
mony complained  of,  Chicago,  P.  &'  St.  L. 
R.  Co.  V.  Blumc,  137  ///.  448,  27  N.  E.  Rep, 
601. 

906.  Improper  ruling^  on  evidence 
cured  by  furtlier  evidence. — It  is  er- 
ror to  allow  a  witness  in  a  condemnation 
proceeding,  who  cannot  fix  the  value  of 
land,  to  state  that  it  is  worth  one  third  less 
after  the  location  of  the  road  than  it  was 
before;  but  this  error  is  immaterial  where 
the  amount  of  damages  awarded  was  incoii- 
testably  proven  by  other  witnesses.  Chi- 
cago, K.  <S-»  W.  R.  Co.  V.  Dill,  41  Kan.  736, 
21  Pac.  Rep.  778. 

Upon  an  issue  of  the  damages  to  land 
taken  by  a  railway  company,  questions  as  to 
whether  the  land  taken,  by  reason  of  its 
poverty,  was  not  left  vacant  after  the  sur- 
rounding lands  had  been  pre-empted,  and  if 
it  was  not  reputed  to  be  the  poorest  land  in 
the  neighborhood,  were  asked  upoii  cross- 
examination  of  a  witness  for  the  owner. 
Held,  that  the  exclusion  of  such  testimony, 
if  error,  was  cured  by  the  subsequent  testi- 
mony of  the  witness  that  the  land  was  not 
in  fact  the  poorest.  Le  Roy  &^  IV.  R.  Co.  v. 
Hollis,  39  Kan.  646, 18  Pac.  Rep.  947.— Fol- 
lowing Le  Roy  &  W.  R.  Co.  v.  Hawk,  39 
Kan.  63S  ;  Le  Roy  &  W.  R.  Co.  v.  Crum,  39 
Kan.  642. 

In  such  case  it  appeared  that  the  farm 
contained  about  65  acres,  and  by  the  con- 
struction of  the  road  was  cut  into  two 
pieces,  one  containing  about  three  acres. 
On  cross  -  examination  a  witness  for  the 
owner  was  asked  whether,  by  reason  of  the 
fence  that  would  be  built  by  the  company, 
the  strip  would  not  probably  sell  to  the  ad- 
jacent owners  for  more  than  if  the  road  had 
not  been  constructed,  and  what  the  other 
portion  would  be  worth  if  owned  by  one 
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person  and  the  strip  by  another,  and  the 
railroad  was  not  built.  Held,  that  error  in 
excluding  this  testimony,  if  any,  was  cured 
by  the  subsequent  statement  of  the  witness 
that  the  main  portion  of  tlie  land  was  worth 
less  after  the  construction  of  the  road  than 
before.  Lc  Roy  &•  IV.  R.  Co.  v.  Hollis,  39 
Kan.  646,  iS/VfiT.  Rep.  947. 

907.  N«ii-i»rcjii(licial  or  liariiiles.s 
instructions. — Where  bvthe  constitution 
it  is  forbidden  to  allow  proof  of  benefits  re- 
sulting from  the  building  of  the  railroad, 
the  admission  of  evidence  as  to  such  bene- 
fits, and  an  instruction  to  the  jury  to  find 
how  much  the  land  would  be  benefited,  is 
erroneous ;  but  if  the  jury  find  that  no  bene- 
fit accrues  to  the  landowner,  the  error  is 
not  prejudicial.  Sixn  Jost'  &=  A.  R.  Co.  v. 
]\Iayne,  44  Am.  &>  Eng.  R.  Cas.  1 58,  83  Cal. 
566,  23  Pac.  Rep.  522.  —  Quoting  Pacific 
Coast  R.  Co.  V.  Porter,  74  Cal.  262. 

While,  as  an  abstract  !)roposition,  it  may 
have  been  objectionable  to  charge  that  the 
husband  of  the  life  tenant  in  the  land  sought 
to  be  condemned  could  not  bind  her  with- 
out lier  express  consent,  authority,  or  ratifi- 
cation, still,  under  the  facts  of  this  case,  it 
did  not  affect  the  rights  of  the  plaintiff  in 
error.  She  had  ten  days  after  the  award  to 
enter  an  appeal,  and  having  availed  herself 
of  that  right,  together  with  the  remainder- 
man, what  was  said  and  done  before  the 
assessors  went  for  naught.  Cincinnati  &' 
G.  R.  Co.  V.  Mims,  71  Ga.  240. 

While  it  would  have  been  better  not  to 
have  referred  in  the  charge  to  the  improve- 
ment of  property  other  than  that  of  the 
parties  in  litigation,  such  reference  did  no 
injury.  Guess  v.  Stone  Mt.  Granite  &•  R. 
Co..  28  Ant.  iS-»  Eng.  70.  Cas.  236,  72  Ga.  320. 
Where  on  the  assessment  of  damages  the 
hindowner  introduced  in  evidence  the  deeds 
for  hi"  land— //('A/,  no  ground  for  reversal  to 
instruct  the  jury,  on  the  part  of  the  peti- 
tioner, that  they  could  take  into  account 
th'  consideration  recited  in  the  deeds  in 
determining  the  value  of  the  land  taken,  if 
the  lands  had  been  rerently  purchased. 
/ones  V.  Chiiago  &^  I.  R.  Co.,  68  ///.  380. 

If  an  instruction  be  faulty  in  directing 
the  attention  of  the  jury,  and  giving  undue 
prominence  to  a  certain  sale  of  other  prop- 
erty in  tlie  vicinity  of  land  sought  to  be 
condemned,  on  the  assessment  of  the  dam- 
ages, yet  when  the  verdict  and  judgment 
are  just,  and  fully  warranted  by  the  evi- 
dence, the  judgment  will  not  be  reversed. 


Chicago  <S-  W.  I.  R.  Co.  v.  Dooling,  95  ///. 

202. 

Where  the  court  instructed  the  jury  that 
they  should  not  consider  the  amount  al- 
lowed to  plaintiff  by  the  sheriff's  jury,  nam- 
ing the  sum — held,  that  if  there  was  any 
error  in  naming  the  sum,  it  was  one  not 
prejudicial  to  defendant.  JSellv.  Chicago,  li. 
&•  Q.  R.  Co.,  74  lou/a  343,  37  A^  W.  Rep. 
768. 

An  instruction  that  if  the  jury  found  the 
construction  and  operation  of  the  road 
would  produce  benefits  equal  to  or  in  ex- 
cess of  the  daniiiges,  then  they  should  find 
damages  only  for  the  land  taken,  is  not 
prejudicial  error,  where  there  is  no  evidence 
on  which  to  base  the  instruction,  and  the 
court  can  see  that  it  did  not  mislead  the 
jury.  Pecria  Ss^  P.  U.  R.  Co.  v.  Peoria  &* 
F.  R.  Co.,  10  Am.  &•  Eng.  R.  Cas.  129,  105 
//.'.  no. 

S)08.  Errors  cured  by  further  pro- 
ceedings below. — On  a  proceeding  to 
condemn  three  tracts  of  land,  a  new  trial 
was  awarded  at  the  second  term  after  ver- 
dict and  judgment  by  consent  of  two  of  the 
parties,  and  thereupon  the  court,  on  its  own 
motion,  entered  an  order  granting  a  new 
trial  as  to  the  other  party  who  objected 
thereto.  Held,  that  it  was  error  to  grant 
the  new  trial  as  to  the  party  objecting,  but 
that  the  error  was  cured  by  his  subsequent 
election  to  proceed  in  the  second  trial. 
Gage  v.  Chicago,  141  ///.  642,  31  iV.  E.  Rep. 
163. 

909.  01)jections  not  properly 
talvcn  below,  generally. — It  cannot  be 
urged  on  appeal  that  the  property  in  con- 
troversy was  occupied  before  the  proceed- 
ings in  condemnation  were  begun,  where 
there  is  nothing  in  the  findings  of  fact  to 
show  that  this  was  so,  and  thus  enable 
the  appellant  to  raise  the  point  on  appeal ; 
but  even  if  so,  it  would  not  constitute  a 
valid  defense.  Seconibe  v.  Milwaukee  6^• 
St.  P.  R.  Co.,  23  Wall.  (U.  S.)  108. 

In  the  absence  of  any  exception  taken  in 
the  tri;d  court,  a  judgment  in  favor  of  an 
abutting  owner  against  an  elevated  railway 
company,  awarding  in  one  action  damages 
for  wliii;h  two  actions  might  properly  have 
been  brough*^,  will  not  be  reversed  and  jus- 
tice thereby  delayed.  Mitchell  v.  Metro- 
politan El.  R.  Co.,  4  Sih.  App.  {N.  J'.)  82. 

910. to    the   jurisdiction.— On 

an  appeal  to  the  supreme  court  from  a  judg- 
ment of  the  court  of  common  pleas,  accept- 


790 


EMINENT   DOMAIN,  011-914. 


;■,'(: 


ing  the  verdict  of  a  slierifT's  jury  impaneled 
to  revise  the  estimate  of  county  comniis- 
si(jners  on  an  application  for  damages  occa- 
sioned liy  the  laying  out  of  a  railroad,  it 
cannot  be  objected  that  the  commissioners 
had  no  jurisdiction,  by  reason  of  the  parties 
haying  agreed  to  refer  the  damages  to  arbi- 
tration ;  but  such  objection,  if  relied  upon, 
must  be  tatcen  before  the  commissioners  as 
a  ground  for  not  ordering  a  jury.  Field 
V.  Vermont  &•  Af.  A'.  Co.,  4  Qis/i.  (J/nss.) 
150. 

01 1. to  want  of  notice. — Where 

a  party  ap|)eals  to  the  district  court,  from 
the  assessment  of  damages  by  a  jury,  under 
the  Iowa  Act  of  Jan.  18,  1S53,  entitled  "  An 
act  granting  to  railroad  companies  tlie  right 
of  way,"  he  is  in  court,  for  all  substantial  pur- 
poses, and  the  case  is  there  on  its  merits; 
and  if  he  does  not  appear  and  urge  his  right 
to  a  new  assessment,  and  the  verdict  of  the 
jury  is  affirmed,  he  cannot  object  to  the 
proceedings  in  the  appellate  court  on  the 
ground  of  a  want  of  notice.  Borlaniiw. 
Mississippi  &>  M.  R.  Co.,  8  /o^c/a  148.— DIS- 
TINGUISHED IN  Lake  Shore  &  M.  S.  R.  Co. 
V.  Cincinnati,  W.  &  M.  R.  Co.,  37  Am.  & 
Eng,  R.  Cas.  430,  1 16  Ind.  578,  19  N.  E.  Rep, 
440.  Reviewkd  in  Ney  v,  Swinney,  36 
Ind.  454. 

912.  to  tlic  pleadings.— Upon 

the  trial  of  a  condemnation  proceeding  in- 
stituted by  the  landowner,  the  railway  com- 
pany objected  to  the  introduction  of  evi- 
dence, on  the  ground  that  no  complaint 
had  been  filed  and  that,  therefore,  there 
was  no  record  presenting  any  issues,  but  the 
objection  was  overruled.  He/if,  that  it 
would  have  been  better  practice  to  have 
filed  a  petition  ;  but  as  no  motion  was  made 
to  compel  the  landowner  to  do  so,  the  omis- 
sion could  not  be  raised  on  an  objection  to 
the  evidence.  EUs^vortlt,  Af.,  iV.  iS^  S.  E. 
R.  Co.  V.  Alax'we/l,  39  Kan.  651,  \?,  Puc.  Rep. 
819.— Following  St.  Joseph  &  D.  C.  R. 
Co.  71.  Orr,  8  Kan.  419. 

A  petition  in  a  condemnation  proceeding 
stated  that  the  company  was  unable  to  ac- 
quire title  to  the  property  "because  the 
owner  would  not  sell  for  a  reasonable  price, 
or  because  the  owner  could  not  be  found." 
No  objection  was  taken  to  the  disjunctive 
statement  as  being  too  uncertain  until  after 
the  report  of  the  commissioners  was  af- 
firmed, and  the  case  came  on  appeal  to  the 
general  term.  Held,  that  it  was  too  late  to 
there  laise  the  question  for  the  first  time. 


In  re  Union  El.  R.  Co.,  2,0 N.  Y.  S.  R.  164, 
8  N.  V.  Supp.  813,  55  Hunbw. 

913. to  oath  to  jury. — An  objec- 
tion that  the  jury  were  not  sworn  in  the 
manner  directed  by  the  statute  came  too 
late  after  the  verdict.  Rockford,  R.  I.  &^Sl. 
L.  R.  Co.  V.  AIcKinhy,  64  ///.  338. 

914. to  eoiiipeteiicy  of  evi- 
dence.— Upon  a  proceeding  before  com- 
missioners to  appraise  com|)ensation.  if  im- 
proper or  irrelevant  testimony  be  introduced, 
timely  objection  thereto  should  be  made  or 
no  advantage  can  be  taken  of  the  error. 
Virginia  6>»  T.  R.  Co.  v.  Henry,  8  Nev.  165. 
Republican  Valley  R.  Co.  v.  Hayes,  10  Am. 
&»  Eng.  R.  Cas.  217,  13  A'eb.  489,  14  A'.  IV. 
Rep.  521. 

There  would  seem  to  be  no  error  in  per- 
mitting witnesses  to  give  general  estimates 
of  the  damages,  but  no  objection  to  such 
testimony  having  been  made  at  the  trial,  it 
cannot  be  raised  on  appeal.  Bo^ven  v.  At- 
lantic &>  F.  B.  V.  R.  Co.,  14  Am.  Sr*  Eng. 
R.  Cas.  332,  17  So.  Car.  574. — Following 
Greenville  &  C.  R.  Co.  v.  Partlow,  5  Rich. 
(So.  Car.)  428 ;  White  v.  Charlotte  &  S.  C. 
R.  Co.,  6  Rich.  47. 

Where  the  appraisers  file  their  award  of 
damages,  and  the  owner  appeals  from  such 
award  and  excepts  thereto  upon  tiie  ground, 
among  others,  that  the  damages  awarded 
were  inadequate  and  unjust,  for  the  reason 
that  when  the  road  was  built,  as  proposed, 
upon  the  line  appropriated,  it  would  be 
necessary  for  the  owner  to  fill  his  land  from 
two  to  five  feet  the  entire  length  of  the  line 
appropriated,  at  large  cost  to  him,  and  where, 
upon  the  trial  of  the  issue  thus  tendered, 
evidence  is  admitted  tending  to  prove  the 
cost  of  making  such  fill,  as  an  element  of 
the  owner's  damages,  the  railroad  company 
cannot  successfully  complain  of  the  admis- 
sion of  such  evidence  as  error  for  the  first 
time  in  the  supreme  court.  Terre  Haute  iS-» 
L.  R,  Co.  V.  Craivford,  27  Am.  &*  Eng.  R. 
Cas.  369,  100  Ind.  550. 

Where,  upon  the  trial  of  the  issue  so  ten- 
dered, evidence  is  offered  and  admitted, 
without  objection  or  exception,  tending  to 
prove  the  cost  to  the  owner  of  making  such 
fill,  an  instruction  to  the  effect  that  in  de- 
termining the  amount  of  the  owner's  dam- 
ages arising  from  the  appropriation  of  his 
land  for  such  right  of  way  it  is  proper  for 
the  jury  to  consider,  among  other  things, 
the  cost  to  him  of  making  such  necessary 
fill,  is  within  the  issues  and  applicable  to  the 
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evidence  in  the  cause,  and,  therefore,  is  not 
an  available  error.  Terrc  Haute  &>  L.  R. 
Co.  V.  Crawford,  27  Am.  &•  Eng.  R.  Cas.  369, 
100  I  ltd.  550. 

On  the  trial  to  determine  the  compensa- 
tion for  injuries  by  the  construction  of  a 
railroad  throujjh  an  ei<;ht-acre  tract,  both 
parties  introduced  testimony  as  to  the  value 
of  a  distinct  tract  of  si.Nteen  acres,  owned 
by  plaintiff,  but  admitted  to  be  untouched 
and  unalTected  by  the  railrf)ad.  Neither 
party  excepting  to  the  evidence,  nor  asking 
for  instructions  upon  it,  nor  moving  to 
strike  it  out,  it  was  not  error  for  the  court 
to  treat  it  as  in  the  case,  and  instruct  the 
jury  as  to  the  method  of  determining  under 
it  the  compensation  to  which  the  landowner 
was  entitled.  Sloan  v.  Baltimore  &•  P.  R. 
Co.,  131  Pa.  St.  s68,  18  Atl.  Rep.  903. 

In  a  proceeding  to  condemn  a  strip  of 
land  through  a  farm,  the  landowner  gave 
evidence  of  the  value  of  apple  trees  grow- 
ing upon  the  land  taken,  intiependently  of 
the  value  of  tlie  land.  This  evidence  did 
not  appear  to  have  been  objected  to  when 
it  was  offered,  and  it  did  not  appear  to 
have  affected  the  verdict.  Held,  that  the 
railway  company  had  no  right  on  appeal  to 
Complain  of  the  introduction  of  the  evi- 
dence. Cltieai^o,  P.  &^  St.  L.  R.  Co.  v. 
Creiney,  \yj  111.  628,  25  N.  K.  Rep.  798. 

A  witness  was  asked,  "  What,  in  your 
judgment,  would  be  the  injury  to  the  land 
not  taken .' "  and  also  the  same  questioti, 
substituting  the  word  "  damages  "  in  place 
of  "  injury."  The  opposite  party  objected 
generally  to  the  question,  which  objection 
the  court  overruled.  Held,  on  appeal,  that 
the  objector  could  not  urge  the  objection 
that  the  competency  of  the  witness  to  give 
an  opinion  was  not  shown  from  experience 
in  respect  to  land.  Chicago.  P.  &>  St.  /..  R. 
Co.  V.  AV.r,  137  ///.  141,  27  A'.  J'.  Rep.  81. 

t»15. to  siilIl<'k'iU'.voli>vi<l«iicM«. 

— The  objection  that  a  railway  company 
seeking  to  condemn  for  a  right  of  way  has 
not  shown  tiiat  it  has  located  its  line  should 
be  addressed  to  the  court  before  the  case 
is  given  to  the  jury,  when  the  court  would 
have  required  satisfactory  proof  in  that  re- 
gard. The  objection  comes  too  late  on 
appeal  or  erif)r.  Bnmni  v.  Calumet  River 
R.  Co.,  125  ///.  600,  15  West.  Re/>.  556,  iS  A'. 
E.  A'e/>.  283;  affirming  37  ///.  A  pp.  113. 

Where  the  defendant  appears  in  the  court 
below  and  contests  the  right  of  the  company 


to  take  his  land  upon  the  terms  fixed  by  the 
commissioners,  and  attacks  the  regularity 
of  those  proceedings  upon  several  grounds, 
and  where  it  is  shown  the  commissioners 
were  to  assess  the  damages  only  in  those 
cases  in  which  there  had  been  a  refusal  to 
grant  the  right  of  way,  he  will  not  be  al- 
lowed to  urge  in  the  supreme  court  for  the 
first  time  that  the  proceedings  arc  coram 
lion  judice  because  his  refusal  to  grant  the 
right  of  way  is  not  sufficiently  shown.  Mis- 
sissippi &^  M.  R.  Co.   V.  Rosseau,  8  Iou.'a 

373- 
910.  to  report   or   verdict.— 

Where  a  report  of  commissioners  to  ascer- 
tain damages  shows  no  error  or  defect 
upon  its  face  and  is  not  excepted  to  in  the 
court  below,  it  cannot  be  objected  to  in  the 
appellate  court  because  upon  the  whole 
record  of  the  suit  it  appears  that  it  is  pos- 
sible or  even  pnjbable  the  commissioners 
may  have  included  improper  items  in  their 
ascertainment  of  the  damages.  Steenrod  v. 
Wheeling,  P.  &' B.  R.  Co,  27  Jl'.  Fa.  i. 

Where  there  are  three  separate  parcels 
involved,  the  objection  that  the  verdict  is 
for  a  gross  sum  for  all  cannot  be  raised  for 
the  first  time  in  the  supreme  court.  Lai-e 
Superior  "  •  M.  R.  Co.  v.  Grcve,  17  Minn, 
322  ((7/7.  299),  ^Am.  Ry.  Rep.  173,8^///. 
Ry.  Rep.  217.  Knauftv.  St.  Paul,  S.  &'  T. 
F.  R.  Co.,  22  Minn.  173,  19  Am.  Ry.  Rep.  307. 
Kankakee  &^  I.  R.  R.  Co.  v.  Chester,  62 '///. 
235,  6  ^Im^  Ry.  Rep.  481. 

91  7.  Neoessit.vof  nMiiiesttooliarge. 
—Where  an  appeal  is  taken  from  the  award 
of  the  commissioners,  the  award  is  not  ad- 
missible in  evidence  to  prove  the  amount  of 
damages ;  but  this  does  not  mean  that  it  is 
not  admissible  for  other  purpf)ses  ;  and  if  a 
party  fears  'hat  he  will  be  aggrieved  by  the 
admission  of  the  award  he  should  ask  the 
court  for  a  special  instruction  to  the  effect 
that  the  award  is  not  admissible  as  to  the 
question  of  damages.  Southern  C.  P.  &•  M. 
Co.  V.  Gah'eston  Wharf  Co.,  3  Tex.  App. 
(Civ.  Cas.)  309. 

JM8.  Net-esslty  of  motion  for  new 
trial,  Ik'Ijuv. — Errors  in  the  admission  of 
testimony,  or  in  giving  instructions  to  the 
jury,  in  eminent  domain  proceedings,  will 
be  considered  waived  unless  a  motion  be 
mtide  for  a  new  trial.  Midland  J'ac.  R.  Co. 
V.  McCartney,  i  A'el>.  398.  — DlSArPRoviNG 
Karp  V.  Pittsburg,  Ft.  W,  &  C.  R.  Co.,  12 
Ohio  St.  621. 
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919.  Ohjections  waived  below.*— 

Unless  the  owner  of  the  land,  who  is  be- 
fore the  court,  in  some  form  denies  that  the 
land  sought  to  be  condemned  is  necessary 
for  the  use  of  the  petitioner,  he  will  be 
deemed  in  the  appellate  court  to  have  waived 
any  such  objection  to  the  condemnation. 
Baltimore  &>  O.  R.  Co.  v.  Pittsburg,  W.  &- 
A'.  A'.  Co..  lo  Am.  &>  Eng.  R.  Cus.  444,  17  IV. 
Va.  812. 

A  judfjnient  condemning  a  strip  of  land 
one  hundred  and  twenty  feet  wide  for  a 
right  of  way  will  not  be  reversed  because 
the  land  condemned  exceeds  one  hundred 
feet  in  width,  where  it  does  not  appear  fromi 
the  record  that  the  additional  twenty  feet 
was  not  necessary,  by  the  pleadings,  and  no 
such  objection  was  raised  before  the  court 
below,  either  by  demurrer  or  reasons  as- 
signed in  arrest  of  judgment.  The  objec- 
tion not  being  made  below  must  be  consid- 
ered as  waived.  Booker  v.  Venice  &*  C.  R. 
Co.,  5  Ami.  &^  Eng.  R.  Cas.  357,  loi  ///.  333. 

Where  both  parties  tried  the  case  on  the 
theory  that  there  had  been  an  appropria- 
tion of  the  land  by  the  defendant  when  it 
took  possession,  and  all  the  evidence  of 
value  was  directed  to  that  time,  the  com- 
pany will  not  be  heard  to  complain  for  the 
first  time  on  appeal  that  the  value  should 
have  been  estimated  as  of  the  time  of  the 
trial  or  the  beginning  of  the  suit.  Webster 
V.  Kansas  City  &•  S.  R.  Co.,  n6  A/o.  114,  22 
5.   IF.  Rep.  474. 

On  an  appeal  from  an  adjudication  of  the 
court  of  common  pleas,  accepting  the  ver- 
dict of  a  sheriff's  jury,  it  being  objected  by 
the  respondents  that  the  board  of  county 
commissioners,  when  making  an  estimate 
of  the  damages,  in  the  first  instance,  was 
not  duly  constituted  ;  and  the  ground  of 
this  objection  appearing  only  on  the  record 
of  the  proceedings  before  the  commission- 
ers, a  copy  of  which  was  among  the  papers 
in  the  case — /ie/<i,  that  this  objection  was 
not  open  upon  the  appeal,  and  that  if  well 
founded  originally,  the  respondents  had 
waived  it  by  proceeding  before  the  commis- 
sioners. Fitchburg  R.  Co.  v.  Boston  &>  M. 
R.  Co.,  3  Cusli.  {Mass.)  58.— Rkfkukku  TO 
IN  State  (I^ehigh  Vallev  R.  Co.,  Pros.)  v. 
Dover  &  R.  R.  Co.,  43  N.  J.  L.  52S. 

920.  What  qiieNliuiis  are  open  for 


*  Receipt  of  iLimaRes  by  landowner  waives 
lrreK"'sr'''''S  in  comlemtiation  proceedings,  see 
note,  30  Am.  &  Eni;.  R.  Cas.  3S9. 


eoii.sideratioii  on  appeal.— An  order  of 
the  111.  county  court,  made  in  a  proceeding 
to  condemn  land  for  a  right  of  way  after 
the  allowance  and  perfecting  of  an  appeal 
from  the  final  judgment  to  the  supreme 
court,  authorizing  the  petitioner  to  enter 
on  the  premises  pending  the  appeal,  will 
not  be  involved  in  the  appeal.  Lake  Shore 
(S^»  M.  S.  R.  Co.  V.  Chicago  &^  IV.  I.  R.  Co., 
100  ///.  21. 

County  commissioners  having  awarded 
damages  for  land  taken  for  a  railroad,  and 
the  respondents  having  had  their  estimate 
revised  by  a  jury,  who  also  awarded  dam- 
ages, and  the  verdict  of  the  jury  having 
been  accepted  by  the  court  of  common 
pleas,  it  IS  open  to  the  respondents  on  ap- 
peal to  insist  that  no  damages  could  be 
legally  assessed  against  them.  Cominon- 
wcalth  V.  Boston  6^  M.  R.  Co.,  3  Cush.  (A/ass.) 
25. 

An  appeal  in  a  condemnation  proceeding, 
under  Mich.  General  Railroad  Act  of  1864, 
§  20,  brings  before  the  supreme  court  all 
matters  which  were  before  the  judge  of 
probate  and  places  the  case  before  the 
court  in  the  same  aspect  as  it  stood  before 
the  judge  of  probate.  And  if  any  sufficient 
cause  was  shown  before  him  against  the 
confirmation,  the  supreme  court  will  set 
aside  the  report  so  far  as  found  defective. 
Peninsular  R.  Co.  v.  Howard,  20  Afic/i.  18. 
Port  Huron  &^  S.  W.  R.  Co.  v.  Voorheis,  14 
Am.  &>  Eng.  R.  Cas.  227,  50  Mich.  506,  15 
N.  W.  Rep.  S82.  Toledo,  A.  A.  <S-  N.  M. 
R.  Co.  v.  Munson,  20  Am.  <S^  Eng.  R.  Cas. 
410,  57  Mich.  42,  23  A^.  \V.  Rep.  455. 

In  reviewing  proceedings  for  the  condem- 
nation of  lands,  the  supreme  court  cannot 
consider  any  reason  against  the  confirmation 
of  the  report  of  the  jury  except  tliose 
which  were  presented  to  the  lower  ccnirt. 
Detroit  W.  7'.  &^ /.  R.  Co.  v.  Crane,  10  Am. 
(5-  Eni,r.  R.  Cas.  502,  50  A/ich.  182,  15  JV. 
W.  Rep.  73. 

In  proceedings  under  the  Minn,  general 
railroad  act,  an  appeal  from  an  award  oi 
damages,  made  by  commissioners  therein, 
only  brings  before  the  district  court  the 
propriety  of  tlie  amount  of  such  award, 
where  the  petition  for  the  appointment  of 
commissioners  particularly  specifics  the 
property  to  be  condemned,  names  the  con- 
testing claimant  as  its  sole  owner,  and  a 
trial  is  had,  and  an  award  is  made  by  them 
upon  that  basis,  with  the  consent  of  both 
parties.     Rippe  v.  Chicago,  D.  &>  Af.  R.  Co., 
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23  Mz'fitt.  18, 17  Avt.Ry.Rep.  19.— Quoting 
Rippe  V.  Chicago,  D.  &  M.  R.  Co.,  20  Minn, 
187.  Reviewing  Knauft  v.  St.  Paul,  S.  & 
T.  F.  R.  Co.,  22  Minn.  173;  Trogden  v. 
Winona  &  St.  P.  R.  Co.,  22  Minn.  198. 

It  appearing  that  the  Minneapolis  &  St. 
Louis  R.  Co.  was  constituted  and  organized 
as  a  corporation  under  the  original  charter 
granted  to  the  Minnesota  Western  R.  Co., 
and  the  acts  amendatory  thereof,  and  that 
its  corporate  franchises  are  still  being  exer- 
cised— held,  not  to  be  material  in  the  con- 
demnation proceedings  set  forth  in  the 
record  to  inquire  or  determine  whether  an 
^.Ueged  consolidation  agreement,  made  in 
pursuance  of  Special  Laws  of  1881,  ch.  113, 
between  such  corporation  and  certain  other 
lines  of  railway  leased  or  operated  by  it,  is 
or  is  not  valid,  since,  in  either  case,  the 
petition  and  proceedings  are  warranted  by 
the  provisions  of  the  charter,  and' a  collat- 
eral inquiry  into  the  authority  of  particular 
officers  or  directors  to  manage  its  affairs 
will  not  be  made.  In  re  Minneapolis  iS^  St. 
L.  R.  Co.,  30  Am.  &*  Enjr.  R.  Qis.  279,  36 
A/inn.  481,  32  A''.  IV.  Rep.  556. 

The  proceedings  being  regularly  con- 
ducted, the  opinion  of  the  commissioners 
on  the  facts  submitted  to  them,  and  also 
the  propriety  of  the  instructions  or  declara- 
tions of  law  asked  on  a  motion  to  set  aside 
the  report  of  the  commissioners,  cannot  be 
examined  into  nor  reviewed  in  the  Mo. 
supreme  court.  Lee  v.  Tebo  &^  N.  R.  Co., 
53  AIo.  178,  12  Am.  Ry.  Rep.  441. 

The  supreme  court  will  review  the  rulings 
of  the  trial  court  on  the  questions  arising 
in  a  proceeding  to  condemn  property  for 
public  use,  when  the  whole  case  is  before  it 
on  appeal  or  writ  of  error.  St.  Joseph  Ter- 
minal R.  Co.  V.  HannilHil&^  St./.  R.  Co.,  94 
Mo.  535,  13  West.  Rep.  181,  6  S.  IV.  Rep. 
691. 

Upon  appeal  from  the  commissioners  the 
trial  is  de  novo,  and  the  whole  case  is 
opened  as  to  the  parties  to  the  appeal  upon 
every  inaiter  involved  in  the  controversy 
for  the  judgment  and  determination  of  the 
appellate  court.  Sedalia  v.  Alissouri,  A".  &• 
T.  R.  Co.,  17  Afo.  App.  105.  Woostcr  v. 
Sugar  River  Valley  R.Co.,  10  Am.  &=  I'^ng- 
R.  Cas.  499,  57  Wis.  311,  IS  N.  IV.  Rep. 
401.— QuoiKD  IN  Sedalia?^.  Missouri,  K.  & 
T.  R.  Co.,  17  Mo.  ,\pp.  105. 

Under  the  provisions  of  the  N.  H.  Gen- 
eral Railroad  Law  of  1844,  and  the  amend- 
ments and  additions  thereto,  the  question 


of  the  right  of  the  road  to  take  property 
for  their  track  may  be  considered  upon  an 
appeal  taken  from  the  award  of  damages. 
Northern  R.  Co.  v.  Concord  &*  C.  R.  Co.,  27 
N.  H.  183. 

Tlie  Concord  and  Claremont  railroad,  in 
making  their  road,  took  a  pc^rtion  of  tlie 
land  alongside  the  track  and  within  the 
limits  of  the  laying  out  of  the  Northern 
railroad,  the  same  having  been  assigned  to 
them,  as  they  contended,  by  due  proceed- 
ings on  the  part  of  the  road  commissioners. 
It  appeared,  however,  that  the  layini;-  out  of 
the  Concord  and  Claremont  road  was  uncer- 
tain and  indefinite.  An  appeal  was  taken 
by  the  Northern  road  from  the  award  of 
damages  by  the  commissioners.  Held,  that 
the  question  of  the  riglit  to  take  the  prop- 
erty could  be  considered  on  the  appeal ; 
that  in  the  exercise  of  the  power  of  eminent 
domain  the  property  of  the  appellants 
could  be  taken,  but  that  the  appellees 
could  not,  from  the  uncertainty  of  the  laying 
out,  successfully  defend  the  taking;  and 
that  the  report  of  the  laying  out  could  not 
be  amended  so  as  to  relate  back  to  the 
time  of  its  being  filed,  and  thus  aid  the 
appellees.  Northern  R.  Co.  v.  Concord  &* 
C.  R.  Co.,  27  N.H.  183. 

It  is  for  the  N.  Y.  supreme  court  to  in- 
vestigate the  facts  upon  which  the  corpora- 
tion claims  the  right  to  take  private  property 
against  the  owner's  will,  and  thereupon 
to  decide  whether  a  sufficient  ground 
exists.  In  re  Union  El.  R.Co.,  113  A'.  Y. 
275,  21  A^.  E.  Rep.  81.  22  A^.  Y.  S.  R.  792 ; 
affirming  49  Hun  609,  17  A^.  Y.  S.  R.  630, 
I  N.  Y.  Sitpp.  797. 

Where  the  supreme  court  has  granted  an 
application,  and  the  power  to  take  lands  for 
the  corporate  purposes  is  found  clearly  to 
exist  in  the  charter  and  general  law,  and 
the  purpose  stated  is  one  within  the  con- 
templation of  the  legislative  act,  the  court 
of  appeals  will  not  interfere  with  the  con- 
clusions of  the  supreme  court  as  to  the 
necessity  for  taking  the  land,  if  reached 
after  due  proceedings  are  prescribed ;  its 
review  will  be  confined  to  those  questions 
which  relate  to  the  validity  and  legality  of 
the  proceedings.  /;/  re  Union  El.  R.  Co., 
1 13  ^V.  Y.  275,  21  A'.  E.  Rep.  81,  22  A^.  Y.  S. 
R.  792  ;  affirming  49  Hitn  609,  1 7  A''.  1^  S. 
R.  630,  I  N.  Y.  Snpp.  797. 

The  Vt.  supreme  court,  on  exceptions 
taken  under  No.  90,  Acts  of  1S82,  will  only 
consider  questions   affecting  the  essential 
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rights  of  the  parties  as  upon  a  petition  for 
certiorari.  Hooker  v.  Moiitpelier  &*  IV.  A'. 
A'.  Co.,  62  I'/.  47,  19  ////.  /u/>.  77$. 

i>21.  AVIiut  iiiiiMt  n|>|>eiii*  in  the 
r«'«M>ril,  y«'iuM'ally.* — Under  Cal.  Code  of 
Civ.  Pro.  no  fituiings  of  fact  are  implied  in 
support  of  a  judgment ;  but  where  the  facts 
are  found  it  must  appear  affirmatively  that 
tiiey  support  the  judgment.  So  where  the 
record  on  appeal  shows  that  the  court 
found  generally  the  value  c'  the  land  taken 
and   the  damages    lO  t!i'  linder  of  the 

tract,  but  it  doe:>  "o'  iv  -  that  these 
values  were   estimated   ,  .'i    basis,  a 

judgment  in  gold  coin  cannot  be  sustained. 
North  I'ac.  R.  Co.  v.  Re-uolds,  50  Cal.  90. 

The  rights  of  the  owner  of  ■  minir"  j'tim 
to  the  surface  of  his  location  iire  depciaent 
on  the  relation  which  the  vein  in  iis  coarse 
and  direction  bears  to  the  surface;  and 
where,  on  appeal,  under  the  Colo;  Act  of 
1885,  from  a  judgment  awarding  damages 
in  a  proceeding  to  condemn  the  surface  of 
a  mining  claim,  the  abstract  fails  to  show 
the  direction  and  course  of  the  vein,  the 
judgment  will  not  be  reversed  on  the 
alleged  ground  that  the  evidence  did  not 
show  the  owner's  right  to  the  surface  ground. 
It  was  incumbent  on  the  petitioner  to  show 
that  such  right  did  not  attach.  Colorado 
Midland  R.  Co.  v.  Cromatt,  16  Colo.  381,  27 
Pac.  Rep.  256. 

The  charge  complained  of  was  an  express 
instruction  allowing  double  damages;  but 
the  amount  of  the  verdict  not  appearing  in 
the  record — held,  that  there  is  no  presump- 
tion that  the  jury  allowed  such  double  dam- 
ages. Georgia  R.  6^  B.  Co.  v.  Baker,  88  Ga. 
28,  \iS.  E.  Rep.  831. 

Objections  to  the  proceedings,  before  a 
sheritl's  jury  impaneled  to  assess  damages 
for  land  taken  for  a  highway  or  railroad, 
that  the  respondent  had  no  notice  of  the 
application  to  the  commissioners  for  a  jury, 
or  that  three  disinterested  commissioners 
were  not  present,  as  required  by  Mass.  Rev. 
St.  ch.  14,  §  27,  or  that  there  were  other 
cases  of  the  same  kind,  wiiich  ought  to  have 
gone  to  the  same  jury,  cannot  be  taken  ad- 
vantage of  on  appeal  unless  the  grounds  of 
such  objections  appear  on  the  record  ;  and  it 
is  not  enough  that  it  does  not  appear,  by 
the  record,  that  the  party  had  notice,  or 
that  the  business  was  determined  by  dis- 
interested commissioners,  or  by  consent,  or 

*  See  also  ante,  280,  28-1:. 


that  there  were  other  like  cases  which  were 
put  to  the  same  jury.  Walker  v,  Boston  Sf 
M.  R.  Co.,  3  Cush.  (Jl/ass.)  i. 

An  ofjjection  to  the  method  adopted  by  a 
sheriff  in  impaneling  a  jury  to  assess  the 
damages  cannot  be  considered  by  this  court, 
if  the  facts  stated  in  the  objection  are  not 
sustained  by  the  ccrtilicate  of  the  sherilT. 
Childs  V.  A'e7t/  Haven  &>  X.  Co.,  14  Ant.  &= 
Eng.  R.  Cas.  352,  133  Mass.  253. 

The  findings  of  a  jury  will  not  be  set 
aside  unless  upon  objections  raised  to  the 
record,  and  unless  the  record  shows  that 
the  proceedings  vv«*re  erroneous.  Toledo, 
A.  A.  &*  G.  T.  R.  Co.  V  Dunlap,  5  Am.  &> 
Eng,  R.  Cas.  378,  47  Mic,\  456,  11  JV.  lf\ 
Rep.  271. 

Where  proceedings  of  fommissioners  ap- 
pointed to  assess  damages  for  taking  of 
railroad  lands  are  regula.  and  there  is  noth- 
ing to  show  that  they  erred  in  the  principles 
upon  which  their  valuation  was  made,  ex- 
ceptions to  the  proceedings  should  be  over- 
ruled. Hannibal  &^  St.  J.  R.  Co.  v.  Muder, 
49  Mo.  165,  I  Am.  Ry.  Rep.  8.  Coster  v. 
A'eiv  Jersey  R.  &*  T.  Co.,  24  A^.J.  L.  730; 
affirming  23  N.  J.  L.  227.  In  re  Buffalo  6* 
G.  R.  Co.,  2,7  N.  Y.  S.  R.  343,  59  Hun  626, 
14  A^.  V.  Supp.  I. 

Upon  exceptions  to  the  commissioners' 
report,  it  not  appearing  from  the  record 
whether  the  fact  of  a  personal  examination 
of  the  land  by  the  commissioners  was  in 
issue,  the  supreme  court  cannot  say  there 
was  error  in  the  rejection  of  proofs  that  the 
commissioners  went  upon  the  ground  and 
viewed  it.  Quincy,  M.  <S«»  P.  R.  Co.  v. 
Ridge,  57  Mo.  599. 

An  appellant  cannot  be  heard  to  com- 
plain in  the  supreme  court  of  the  assess- 
ment of  damages  when  the  record  does  not 
disclose  the  extent  of  his  interest  in  the 
condemned  property.  City  of  Kansas  v. 
Kansas  City,  T.  &•  W.  R.  Co.,  84  Mo.  410. 

A  motion  asking  the  court  to  award  a 
jury  to  assess  damages  is  not  a  part  of  the 
record  proper.  The  record  proper  is,  by 
law,  the  petition,  summons,  and  all  subse- 
quent pleadings,  including  the  verdict  and 
judgment.  If  any  error  is  ajjparent  on  the 
face  of  the  record  proper  the  supreme  court 
will  reverse  the  judgment,  whether  excep- 
tions were  taken  or  not.  Kansas  City,  C. 
&>  S.  R.  Co.  V.  Carlisle,  94  Mo.  166,  13  I  Test. 
Rep.  251,  75.  IV.  Rep.  102. 

Where,  in  assessment  of  damages,  a  plat 
is  used,  the  plat  must  appear  on  the  record. 
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Missouri  Pac.  R.  Co.  v.  Hays,  14  Am.  &* 
Eng.  K.  Cas.  177,  15  Net.  224,  18  N.  W. 
Rep.  51. 

A  judgment  in  a  condemnation  proceed- 
'wYj,  instituted  by  a  railroad  com[)any  will 
not  be  reversed  for  an  error  in  the  lower 
court  in  ruling  that  the  landowner  was  en- 
titled to  open  and  close  the  argument, 
where  it  does  not  appear  from  the  bill  of 
cxce[)tions  that  the  privilege  so  granted  was 
exercised.  St.  Louis,  A.  6«»  T.  R.  Co.  v. 
Ovenhaum,  4  Tex.  App.  {Civ.  Cas.)  182,  16 
S.   W.  Rep.  936. 

(Jn  an  appeal  from  a  judgment  in  con- 
demnation proceedings,  plaintiff's  only  as- 
signment of  error  was  "  the  action  of  the 
learned  judge  at  the  trial,  after  the  jury  had 
been  sworn,  in  calling  before  him  one  of 
the  counsel  for  appellant  and  tiie  counsel  of 
said  company  respondent  and  saying  to 
them,  '  I  will  not  allow  a  verdict  in  this 
case  for  more  than  $4000 to  stand.'  "  Noth- 
ing was  printed  in  appellant's  paper  book 
except  the  names  of  the  parties,  the  history 
of  the  case,  the  assignment  of  the  error,  and 
argument.  In  appellee's  paper  book  it  was 
stated  that  no  bill  of  exception  had  been 
sealed  in  the  case,  and  that  the  language  of 
the  trial  judge  had  been  misstated.  Held, 
that  the  judgment  should  be  affirmed. 
Harris  v.  Schuylhill  River  E.  S.  R,  Co.,  156 
Pa.  St.  252,  27  All.  Rep.  297. 

A  l.indowner  filed  a  bill  to  restrain  a  rail- 
road company  from  further  using  his  lands 
until  it  paid  a  judgment  against  it  for  dam- 
ages awarded  in  a  condemnation  proceed- 
ing. An  appeal  was  taken  in  both  proceed- 
ings, and  the  judgment  awarding  damages 
was  reversed,  and  the  company  moved  to 
dismiss  the  injunction  proceeding  on  the 
ground  that  it  could  not  be  supported  after 
the  judgment  was  .set  aside.  But  it  ap- 
peared that  a  default  had  been  taken  in  the 
injunction  suit,  which  admitted  all  the  alle- 
gations of  the  complaint,  whicii  charged, 
among  other  things,  the  obtaining  of  the 
judgment.  Held,  tliat  in  deciding  the 
motion,  the  court  could  not  use  the  knowl- 
edge of  the  fact  that  it  had  reversed  the 
judgment,  and  must  decide  the  matter 
upon  the  record,  which  did  not  show  the 
reversal.  Sturtevant  v.  Milwaukee,  IV.  &^ 
B.  V.  R.  Co.,  II    ff'M.  63. 

022.  When  tlio  evidence  must  ap- 
pear in  the  record.— The  appellate  court 
will  not  reverse  a  verdict  and  judgment  as- 
certaining the  damages  to  land  by  reason  of 


the  location  and  construction  of  a  railroad 
over  it,  on  the  ground  tiiat  the  verdict  is 
contrary  to  the  evidence,  unless  all  the  evi- 
dence is  in  the  bill  of  exceptions.  Midland 
Pac.  R.  Co.  V.  McCartney,  i  Neb.  398.— Fol- 
lowed IN  Midland  Pac:.  R.  Co.  v.  William- 
son, I  Neb.  406;  Midland  Pac.  R.  Co.  v. 
Day,  I  Neb.  407;  Midland  Pac.  R.  Co.  v. 
Newman,  i  Neb.  408.  Rkviewed  in  Wells 
V.  Preston,  3  Neb.  444. 

Where  the  jury  view  the  premises  over 
which  a  right  of  way  is  sought  to  be  estab- 
lished, and  no  other  evidence  is  given,  the 
instructions  given  can  only  be  considered 
as  abstract  propositions  of  law.  Hut  were 
this  not  so,  there  being  no  evidence  pre- 
served in  the  record,  the  supreme  court 
cannot  say  whether  any  of  the  instructions 
given  were  calculated  "to  mislead  the  jury 
on  the  facts  of  the  case.  Peoria  &>  F.  R. 
Co.  V.  Barnum,  14  Am.  &^  Eiig.  R.  Cas.  331, 
107  ///.  160. 

Church  officials  in  the  District  of  Colum- 
bia made  application  to  a  justice  for  a  jury 
to  assess  damages  to  the  church  property 
by  reason  of  laying  a  track  in  front  of  the 
building  and  operating  trains  thereon,  and 
for  maintaining  a  depot  near  the  church 
building.  The  inquest  was  held,  and  the 
marshal  certified  the  warrant  and  inquisi- 
tion to  the  supreme  court  of  the  District. 
The  railroad  company  appeared  and  assigned 
various  errors  based  on  the  improper  ad- 
mission of  evidence  in  hearing  tlie  inquest, 
but  the  evidence  in  no  way  was  made  part 
of  the  record.  Held,  that  such  assignments 
of  error  could  not  be  considered  ;  that  the 
evidence  could  not  be  supplied  by  ordinary 
affidavits.  Baltimore  &'  P.  R.  Co.  v.  Si.rt/i 
Presbyterian  Church,  91  U.  S.  127.  —  Ap- 
proved IN  Dixon  V.  Baltimore  &  P.  R.Co., 
3  Am.  &  Eng.  R.  Cas.  201,  i  Mackey  (D.  C.) 
78. 

In  such  case,  if  it  appears  that  the  court 
below  had  power  to  act  in  the  matter,  the 
action  of  the  court  will  be  presumed  to  be 
correct  unless  the  contrary  appear  from 
evidence  embodied  in  the  record.  Balti- 
more iS-»  P.  R.  Co.  V.  Sixth  Presbyterian 
Church,  91   U.  S.  127. 

i>23.  AffidtivitM  deliors  the  record 
not  considered. — On  a  motion  to  con- 
firm the  report  of  commissioners,  or  on  an 
appeal  from  an  order  on  such  motion,  no 
affidavits  can  be  used,  but  the  court  must 
act  solely  upon  the  report  of  the  commis- 
sioners.    Rondout  &*  O.  R.  Co.  v.  Field,  38 
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Ho-iV.  Pr.  (N.  V.)  187.— Rf.viewing  New 
York  &  E.  R.  Co.  v.  Corey,  5  How.  Pr.  177  ; 
New  York  &  E.  R.  Co.  v.  Coburn,  6  How. 
Pr.  223  ;  Rochester  &  G.  V.  R.  Co.  v.  Beck- 
with,  10  How.  Pr.  168;  Rochester  &  S.  R. 
Co.  7'.  HiuUoiil;,  6  How.  Pr.  467. — NcwVor/c 
&>  E.  R.  Co.  V.  Cony,  5  Haw.  Pr.  (N.  Y.) 
177.— RiiviKWEU  IN  Rondout  &  O.  K.  Co. 
V.  Field,  38  How.  Pr.  187. — X"w  York  &^  E. 
R.  Co.  V.  Cobiirn,  6  How.  Pr.  {N.  Y.)  223. — 
Rkvikweii  in  Rondout  .v  O.  R.  Co.  v. 
Field,  38  How.  Pr.  187. 

Where  it  appears  fiom  the  report  that 
no  irrej^uhirity  has  been  committed  by  com- 
missioners of  ap])raisal,  and  no  errors  exist 
or  injustice  done,  the  general  term  on  ap- 
peal will  affirm  the  order  confirminji;the  re- 
port. Rondout  &^  O.  R.  Co,  v.  Field,  38 
Hoxu.  Pr.(X.  ]'.)  187. 

024.  Ueviuwiiii;  the  evidence  or 
the  facts.— In  New  York,  where  the 
record  on  appeal  in  a  condemnation  pro- 
ceeding contains  the  report  of  the  commis- 
sioners, and  the  testimony  taken  at  the 
hearing,  the  testimony  should  be  considered 
as  a  part  of  the  report  in  reviewing  the 
proceedings.  Rondout  &^  O.R.  Co.  v.  Deyo, 
5  Lans.  (N.  F.)  298. 

As  only  a  small  portion  of  the  evidence 
upon  which  commissioners  act  in  the  for- 
mation of  their  awards  can  be  placed  be- 
fore the  court  on  appeal  (the  commission- 
ers being  autiiorized  to  act  upon  their  own 
judgment  derived  from  a  personal  view  of 
the  premises),  there  can  be  no  regular  judi- 
cial review  on  appeal,  which  is  a  reason  for 
not  interfering  with  the  award.  In  re 
Staten  Island  Rapid  Transit  Co.,  47  Hun 
(N.  K)  396;  appeal  dismissed  in  1 10  A^.  Y, 
648,  viein.,  17  A'.  E.  Rep.  873.  In  re  Boston 
Road,  27  Hun  (A'.  K)  409. 

Where  no  erroneous  methods  of  proced- 
ure are  disclosed  by  the  record,  and  no 
erroneous  principles  shown  to  have  been 
adopted  by  the  commissioners  in  making 
their  award,  it  is  the  duty  of  the  appellate 
court  not  to  seek  for  technical  errors  in  the 
admission  or  rejection  of  testimony,  but 
rather  to  affirm  the  appraisal,  where  the 
commissioners  have  acted  fairly,  and  have 
exercised  properly  the  judgment  which  is 
required  of  them  under  the  statute.  In  re 
Silver  Creek  &*  I).  R.  Co.,  45  A^.  Y.  S.  R.  66, 
63  Hun  635. 

Tlie  Pa.  supreme  court  will  not  review 
the  evidence  upon  which  the  viewers  of  a 
right  of  way  taken  by  a  railroad  company 


assess    damages.     Winebiddle    v.  Pennsyl- 
vania R.  Co.,  2  Grant's  Cas.  {Pa.)  32. 

Such  evidence  is  not  a  part  of  the  record. 
0/iio  &-  P.  R.  Co.  V.  Bradford,  19  Pa.  St. 
363.— Followed  in  Pennsylvania  R.  Co. 
V.  Bruner,  55  Pa.  St.  318. 

025.  Itevicwiii^-  the  aiiioiiiit 
awarded,  jyeiicrally.*— While  respect  is 
due  to  the  honest  action  of  juries,  it  is  not 
conclusive,  and  is  subject  to  comparison 
with  the  facts  in  the  record.  Grand  Rapids 
&>  I.  R.  Co.  v.  IVeiden,  70  Mich.  390,  14 
West.  Rep.  642,  38  A^.   W.  Rep.  294. 

The  verdict  of  the  jury  who  try  an  ap- 
peal from  the  award  of  commissioners  fixes 
finally  and  conclusively  the  sum  which,  in 
that  particular  case,  must  be  regarded  as 
just  compensation,  so  far  as  may  be  neces- 
sary to  confer  upon  the  condemning  com- 
pany the  right,  on  the  payment  of  the 
money,  to  appropriate  the  property  con- 
demned. Jersey  City,  N.  &*  W.  R.  Co.  v. 
Central  R.  Co.,  \()  Am.  Ss^  Eng.  R.  Cas.  256, 
48  N.J.  Eq.  yj^,  22  Atl.  Rep.  728. 

Under  a  ciiarter  which  directs  an  inquest 
to  be  summoned  by  the  sherifT  for  estimat- 
ing the  damages  sustained  by  owners  of 
land  occupied  by  the  railroad,  who  shall 
make  a  report  to  the  court,  and  that,  when 
the  report  is  confirmed,  judgment  shall  be 
entered,  provided  that,  if  the  report  be  not 
confirmed  and  justice  may  seem  to  require 
it,  a  new  inquisition  may  be  awarded  by  the 
court — held,  that  the  court  may  set  aside 
the  proceedings  for  mere  excess  in  the  esti- 
mate of  damages;  and  that  the  supreme 
court  has  the  same  power,  when  the  pro- 
ceedings are  brought  up  by  certiorari;  and 
that  in  such  a  case  a  procedendo  would  not 
be  awarded,  but  the  parties  would  be  left  to 
commence  again  de  novo.  Pennsylvania  R. 
Co.  V.  Heister,  8  Pa.  St.  445. — Crm'ICISING 
AND  DISTINGUISHING  Willing  V.  Philadel- 
phia, W.  &  B.  R.  Co.,  5  Whart.  (Pa.)  460.— 
Criticised  in  Pennsylvania  R.Co.  7/.  First 
G.  Lutheran  Congregation,  53  Pa.  St.  445. 
Explained  in  Lehigh  Valley  R.  Co.  v. 
Lazarus,  28  Pa.  St.  203.  Reviewed  in 
Greenville  &  C.  R.  Co.  v.  Partlow,  5  Rich. 
(So.  Car.)  428. 

t)2<i.  When  the  award  will  not  he 
disturbed. — In  statutory  proceedings  by 
a  railroad  company  to  condemn  a  right  of 
way,  as  in  suits  at  common  law,  a  verdict 
sustained  by  competent  evider    .  will  not  be 

*See  also  ante,  800-800. 
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disturbed  by  the  supreme  court.  Fayette- 
villc  &*  L.  R.  R.  Co.  V.  Combs,  39  Am.  Sr* 
Eitg.  R.  Cas.  140,  51  Ark.  324,  11  5.  W. 
Rep.  41S. 

When  the  owner  of  the  land  is  not  to  re- 
ceive any  particular  benefit  from  the  loca- 
tion of  the  road,  the  supreme  court  will  not 
disturb  a  verdict  merely  because  the  dam- 
ages allowed  are  large.  Tonica  &>  /'.  R. 
Co.  V.  Roberts,  22  ///.  224. — Followed  in 
St.  Louis,  J.  &  C.  R.  Co.  V.  Mitchell,  47 
111.  165. 

The  question  of  the  amount  of  damages 
is  peculiarly  of  a  local  nature,  proper  to  be 
determined  by  a  jury  of  the  county  ;  and 
the  supreme  court  ordinarily  will  not  vacate 
or  modify  the  verdict  if  it  is  based  upon  the 
testimony  in  the  case.  Northeastern  Neb. 
R.  Co.  v.  Frazier,  36  Am.  &f  Eiig.  R.  Cas. 
606,  25  /Veb.  42,  40  A^  IV.  Rep.  604.— FOL- 
LOWING Clarke  7/.  Chicago,  K.  &  N.  R.  Co., 
23  Neb.  616;  Omaha  Belt  R.  Co.  v.  John- 
son, 24  Neb.  707. 

Where  there  is  a  great  disparity  in  the 
evidence  as  to  the  value  of  the  land  taken, 
and  as  to  damages  to  land  not  taken,  the 
supreme  court  will  not  feel  justified  in  re- 
versing the  judgment  on  the  verdict,  unless 
it  appears  that  the  result  reached  by  the 
jury  is  clearly  unreasonable,  and  the  dam- 
ages awarded  are  grossly  excessive,  so  as  to 
evince  that  the  verdict  was  the  result  of 
passion,  or  undue  and  improper  motive  or 
influence.  Calumet  River  R.  Co.  v.  Moore, 
33  Am.  Or'  Eng.  R.  Cas.  1 79,  1 24  ///.  329,  1 5 
jV.  E.  Rep.  764.  Fostat  Tel.  Cable  Co.  v. 
Louisville,  N.  O.  &>  T.  R.  Co.,  43  La.  Ann. 
522,9  So.  Rep.  119.— Quoted  in  New  Or- 
leans, Ft.  J.  &  G.  I.  R.  Co.  V.  Rabasse,  44  La. 
Ann.  17S. — City  of  Kansas  v.  Kansas  City, 
T.  &^  W.  R.  Co.,  84  Mo.  410. 

Where  there  appears  to  have  been  much 
conflict  in  the  evidence  as  to  the  value  of  the 
land  seized,  some  of  which  fully  sustains 
the  conclusion  reached  by  the  jury,  the 
court  will  not  disturb  the  verdict  on  the 
ground  that  the  damages  have  been  exces- 
sive. Louis7iille,  yV.  A.  &^  C.  R.  Co.  v. 
Wunderlich,  \o  Am.&r'  Eng.  R.  Cas.  410,  81 
Ind.  105. 

The  supreme  court  will  not  set  aside  the 
inquest  of  a  jury  assessing  damages  accru- 
ing to  the  owner  by  reason  of  the  location 
of  a  railroad  through  his  land,  after  it  has 
been  fully  examined  in,  and  sanctioned  by, 
the  circuit  court,  if  it  appear  only  doubtful 
that  the  damages  assessed   are  excessive. 


New  Orleans,  J.  &»  G.  N.  R.  Co.   v.   Mc- 
Bride,  38  Miss.  32. 

Where  proaeedings  to  condemn  are  had 
under  an  act  givii*g  a  right  of  appeal  upon 
the  merits,  and  such  appeal  has  been  taken, 
the  court  will  not  set  aside  the  award  ap- 
pealed from  unless  there  has  been  a  plain 
departure  from  the  law  in  a  matter  preju- 
dicial to  the  i)arties.  State  (Lehigh  Valley 
R.  Co.,  Pros.)  V.  Dover  &^  R.  R.  Co.,  14  yliit. 
&-  Eng.  R.  Cas.  87,  43  N.y.  L.  528. 

The  court,  on  appeal,  will  not  interfere 
upon  the  ground  that  the  amount  of  dam- 
ages awarded  was  too  small  or  too  great, 
unless  the  evidence  of  injustice  is  palpable 
on  its  face.  Rochester  &-  .S".  A'.  Co.  v.  JJud- 
long,  6  //<w.  /v.  (.v.  V.)  467. 

The  Pa.  supreme  court  will  not  inquire 
into  complaints  of  inadequacy  or  excessive- 
ness  of  damages.  The  law  does  not  pro- 
vide for  bringing  up  the  evidence,  and  the 
review  will  be  confined  to  errors  appearing 
on  the  face  of  the  report.  Reitenbaugh  v. 
Chester  Valley  R.  Co.,  21  Fa.  St.  100. — Fol- 
lowed IN  Pennsylvania  R.  Co.  7/.  Bruner, 
55  Pa.  St.  318. 

The  findings  of  the  jury  will  not  be  set 
aside  on  appeal,  unless  palpably  against  the 
weight  of  evidence.  Ohio  Valley  R.  &^  M. 
Co.  v.  Thomas,  {Ky.)  5  S.  M\  Rep.  470. 
Illinois  &o  IV.  R.  Co.  v.  Von  Horn,  18  ///. 
257. 

A  verdict  will  not  be  disturbed  as  exces- 
sive where  some  of  the  testimony  showed 
that  the  farm  was  damaged  more  than  the 
amount  of  the  verdict,  leaving  out  of  con- 
sideration the  value  of  the  land  taken. 
Doyle  V.  Kansas  City  &*  S.  R.  Co.,  113  ATo. 
280,  20  6".  W.  Rep.  970.  Fink  v.  Republican 
Valley  R.  Co.,  27  Neb.  660,  43  .^V.  IV.  Rep. 
418. 

The  New  York  General  Railroad  Act  of 
1850,  §  18,  as  amended  in  1876.  cli.  198,  pro- 
vides that  upon  an  appeal  from  the  first 
report  of  commissioners  of  appraisal  the 
court  may  direct  a  new  appraisal  before  the 
same  or  new  commissioners  in  its  discretion, 
but  that  the  second  report  shall  be  final  and 
conclusive  as  to  all  the  parties  interested. 
Held,  that  a  second  award  would  not  be 
disturbed  wlure  there  were  no  legal  errors 
or  irregularities  in  the  proceedings,  and  the 
amount  of  damages  awarded  is  not  grossly 
excessive  or  insufficient.  /;/  re  Southern 
Boulevard  R.  Cc,  49  N.  V.  S.  R.  732,66 
lAun  627,  20  A',   v.  Supp.  769. 

Where  the  sole  issue  is  as  to  the  value  of 
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the  land  taken,  the  supreme  court  will  not 
disturb  a  verdict  as  beint;  excessive,  where 
it  is  supported  by  evidence,  thouph  the 
court  may  not  be  entirely  satisfied  with  the 
evidence.  Little  Kock  Junction  R.  Co.  v. 
WootiniJ/",  33  Am.  &>  Kng.  K.  Cas.  169,  49 
Ark.  381,  4  Am.  St.  Rep.  51,5  S.  IV.  Rep.  792. 

Or  witii  the  amount  awarded,  ritilaitel- 
p/iia,  ir.  a^  J>.  R.  Co.  V.  Uesner,  20  J'a.  St. 
240. 

Wiierc  the  jury,  in  a  proceeding  to  con- 
demn Pand  (or  a  railroad,  go  upon  the  land 
in  person  and  examine  the  same,  such  ex- 
amination is  evidence  ;  and  though  the  pre- 
ponderance of  evidence  in  the  record  is 
against  so  large  an  assessment  as  found  by 
the  imy,  a  new  trial  will  not  be  granted,  as 
the  tacts  ascertained  by  the  personal  inves- 
tigation may  have  fully  justified  the  verdict. 
C/iicai^o  &^  I.  R.  Co.  V.  Hopkins,  90  ///.  316. 
— QuoTKi)  IN  Atchison,  T.  &  S.  F.  R.  Co, 
7/.  Schneider,  127  111.  144,  2  L.  R.  A.  422,  20 
N.  E.  Rep.  41.  Rkvif.wkd  in  McReynolds 
V.  Burlington  &  O.  R.  R.  Co.,  14  Am.  &  Eng. 
R.  Cas.  172,  106  111.  152. — McReynolds  v 
Burlington  &•  O.  R.  R.  Co.,  14  Am.  6«»  En^. 
R.  Cas.  172,  106  ///.  152.  Chicai^o  &»  E.  R. 
Co.  v.  Blake,  23  Am.  &>  Eng.  R,  Cas.  97, 1 16 
///.  163.  4  A^.  E.  Rep.  488. 

In  such  a  case  the  preponderance  of  the 
evidence  must  be  strong  and  clear  to  justify 
the  supreme  court  in  pronouncing  the 
award  of  damages  excessive,  and  granting 
a  new  trial.  Chicago,  P.  &*  St.  L.  R.  Co.  v. 
IVolf,  137  ///.  360.  27  N.  E.  Rep.  78.  Her- 
cules Iron  Works  v.  Elgin,  J.  &>  E.  R.  Co., 
141  ///.  491,  30  N.  E.  Rep.  1050. 

Where  the  jury,  at  the  request  of  both 
parties,  view  the  premises,  and  no  other  evi- 
dence is  offered,  every  presumption  will  be 
indulged  in  favor  of  the  correctness  of  the 
verdict.  In  such  case  it  cannot  be  known 
the  damages  assessed  are  excessive,  as  it 
cannot  be  known  what  the  jury  saw.  Be- 
oria  &^  E.  R.  Co.  v.  Barnum,  14  Am.  (S^ 
Eng.  R.  Cas.  331,  107  ///.  160. 

In  New  York  the  amount  of  damages  al- 
lowed by  the  commissioners  will  not  be  re- 
viewed by  the  general  term  of  the  supreme 
court,  where  the  commissioners  had  means 
for  making  up  their  award  not  in  possession 
of  the  court.  In  re  Neiv  York,  W.  S.  &* 
B.  R.  Co.,  37  Hun  {N.  Y.)  317.  ;//«•«/.— Ap- 
plying In  re  New  York,  L.  &  W.  R.  Co., 
27  Hun  151  ;  In  re  New  York.  W.  S.  &  B. 
R.  Co.,  29  Hun  609;  Troy  &  B.  R.  Co.  v. 
Lee,  13  Barb.  (N.  Y.)  169. 


The  evidence  showed  that  the  land  taken 
was  of  the  value  f)f  §215 ;  the  fencing  would 
cost  $400,  and  the  land  wasted  by  tin-  angles 
in  the  course  of  the  road,  and  the  inconven- 
ience to  the  landowner,  and  the  dangers  in 
having  to  cross  the  track,  amounted  to  at 
least  §200  or  $300  more.  The  jury  awarded 
$Soo.  The  statute  did  not  require  the  com- 
pany to  fence,  and  the  evidence  showed 
that  no  special  benefit  would  result  to  the 
landowner,  but  rather  an  injury.  It  ap- 
peared that  the  question  of  damages  was 
fairly  submitted  to  the  jury.  Held,  that 
the  verdict  should  not  be  disturbed.  Tonica 
&*  P.  R.  Co.  V.  Unsicker,  22  ///,  221. 

Where  a  condemnation  of  land  for  a  rail- 
road was  set  aside,  by  consent,  for  the  pur- 
pose of  making  a  new  one,  and  the  land- 
owner allowed  to  retain  the  compensation 
paid  on  the  original  assessment,  to  be  ap- 
plied on  the  second,  and  the  court  instructed 
the  jury  that  the  landowner  was  entitled  to 
the  value  of  the  land  sought  to  be  con- 
demned, with  the  improvements  put  thereon, 
and  it  did  not  appear  but  the  jury  followed 
the  instructions  in  the  assessment,  the  su- 
preme court,  without  deciding  whether  the 
law  was  stated  correctly,  refused  to  disturb 
the  assessment  on  appeal  by  the  landowner. 
Mitchell  V.  Illinois  &>  Si.  L.  R.  6^  C.  0^,85 
///.  566.— QuoTEO  IN  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Schneider,  127  1 11.  144,  2  L.  R.  A. 
422,  20  N.  E.  Rep.  41. 

«37.Kc<luciii{j  excessive  daiiisiffos.* 
— Where  the  damages  for  land  taken  are  ex- 
cessive, the  court  can  reduce  the  amount 
by  requiring  an  alternative  between  a  "  re- 
mittitur" and  anew  trial.  Shaw  v.  Tenn- 
sylvania  S.   V.  R.  Co.,  17  Phila.  (Pa.)  210. 

Payment  or  tender  of  assessed  land  dam- 
ages is  required  before  land  can  be  taken 
for  a  railroad  use,  without  the  owner's  con- 
sent, under  N.  H.  Gen.  Laws,  ch.  160,  §§  22, 
29;  the  statute  does  not  autlK)rize  a  reduc- 
tion of  the  damages  on  appeal  when  they 
have  been  paid  to  the  landowner  or  the 
state  treasurer,  and  the  landowner  does  not 
waive  his  right  of  appeal  by  receiving  the 
amount  awarded.  L(nv  v.  Concord  R.  Co., 
25  Am.  &>  Eng.  R.  Cas.  199,  63  A'.  //.  S57. 
3  All.  Rep.  739. 

And  the  landowner  is  entitled  to  the 
damages  awarded  by  the  commissioners, 
notwithstanding  that  on  his  appeal  a  less 
sum  is  awarded  by  a  jury;  but  in  such  case 


*  See  also  ante,  838. 
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the  proprietors  of  the  railroad  arc  entitled 
to  their  c<jsts.  Kaulet  v.  (Juncord R.  Corp., 
62  A'.  H.  561. 

When  a  trial  court  arbitrarily  reduced  the 
amount  of  the  verdict  rendered  by  a  jury 
from  S3327.0S  to  $2589,  and  the  record  as- 
sij,'iis  no  reason  for  such  a  reduction,  but 
shows  that  the  jury  adopted  the  highest  and 
most  extreme  estimate  of  value,  depreci- 
ation, and  damajje  in  the  verdict  vMrned, 
such  judgment  will  be  reversed  anii  a  new 
trial  granted.  Parsons  &*  P.  R.  Co.  v. 
Monti:; ornery,  46  Kan.  1 20,  26  Pac.  Rep.  403. 

Otis.  Setting:  iiHidc  v<>nli<t  for  iii- 
iKltMiiiatc  danmK«'.s.* — Where  the  prin- 
cipal ground  of  error  is  that  the  verdict  is 
much  less  than  it  should  have  been,  from 
the  evidence  before  the  jury,  and  it  ap- 
pears the  jury  based  their  verdict  upon  the 
testimony  of  the  witnesses  whose  estimates 
were  the  lowest,  instead  of  those  whose  es- 
timates were  the  highest,  the  verdict,  ordi- 
narily, will  not  be  set  aside.  Clarke  v.  Chi- 
caj^o,  K.  (S-  A^  R.  Co.,  33  Am.  Gr>  Enj^.  R. 
Cas.  156,  23  Neb.  613,  37  N.  II'.  Rep.  484. — 
Fdi.l.owF.u  IN  Omaha  Belt  R.  Co.  v,  John- 
son, 24  Neb.  707 ;  Northeastern  Neb.  R.  Co. 
V.  Frazier,  36  Am.  &  Eng.  R.  Cas.  606,  25 
Neb.  42,  40  N.  W.  Rep.  604;  Fremont,  E. 
&  M.  V.  R.  Co.  V.  Meeker,  28  Neb.  94. 

020.  Prnsiiiiiptioii  ill  favor  of  tlio 
awanlofdaiiiagt'.s.t— The  sujjreme  court 
will  presume,  in  the  absence  of  the  evidence 
adduced  at  the  trial,  that  if  the  quantity  of 
land  appropriated  was  augmented,  or  the 
damages  of  the  owner  increa.sed,  by  reason 
of  an  amendment  of  the  description  of  the 
land  soiigtii  to  be  taken,  these  facts  were 
considered  by  the  jury  in  making  their  as- 
sessment. Hunt  V.  Neil'  York,  C.  &=  St.  L. 
R.  Co. ,  20  Avi.  i5^  Eng.  R.  Cas.  436,  99  Ind. 

593- 

Where  in  a  petition  for  damages  several 
distinct  causes  of  damage  are  alleged,  and  a 
general  verdict  is  returned,  if  one  or  more 
of  such  causes  be  not  proper  subjects  of 
damage,  it  is  not  to  be  presumed,  in  the  ab- 
sence of  any  instruction  by  the  sheriff  rela- 
tive to  the  same,  that  the  jury  gave  any 
daniages  therefor.  Parker  v.  Boston  Sf  M. 
R.  Co.,  3  Ciisli.  (Mass)  107. 

Where  a  verdict  rendered  upon  the  trial 

*GrantinK  new  trial  where  there  is  evidence 
of  .-iilciltional  danijiRcs,  see  51  A^t.  &  Fno.  R. 
Cas.  6S1,  ahstr.    See  also  ante,  810,  8;jl>. 

f  Presumption  that  all  injuries  were  estimated, 
see  note,  30  Am.  &  Eng.  R.  Cas.  363. 


of  an  appeal  from  an  award  of  commis- 
sioners is  for  a  gross  sum  as  damages,  but  is 
silent  as  to  the  time  when  such  damages 
accrued,  the  presumption  is  that  the  verdict, 
in  this  respect,  relates  to  the  time  w  hen  the 
award  appealed  from  was  filed  by  the  com- 
missioners. W'/iitacre  v.  St.  Paul &^  S.  C, 
R.  Co.,  24  Minn.  311. 

In  proceedings  f(jr  taking  ;i  defined  strip, 
the  petition  and  order  apjiointing  commis- 
sioners not  showing  an  intent  to  acquire  the 
right  to  remove  a  lateral  su|>|)ort,  it  is  pre- 
sumed the  commissioners  did  not  allow 
damages  for  so  doing,  and  the  right  to  do  so 
does  not  pass  by  the  proceedings.  MeCul- 
lough  V.  St.  Paul,  M.  &*  M.  R.  Co.,  52  Minn. 
12,  53  yV.   W.  Rep.  802. 

It  was  for  the  appraisers,  upon  the  testi- 
mony before  them,  to  determine  the  value 
of  the  property  for  the  uses  to  which  it 
could  be  most  advantageously  acquired.  In 
re  St  a  ten  Island  R.  Co.,  \o  N.  Y.  S.  R.  393, 
45  ////;/  592. 

Where  it  appears  that  the  Hudson  River 
R.  Co.  has  proceeded,  in  entire  conform- 
ity with  all  its  legal  and  statutory  obliga- 
tions, to  acquire  the  title  to  such  land  as 
was  required  in  constructing  said  road,  and 
the  right  to  affect  injuriously  other  lands, 
the  assessments  made  will  be  presumed  to 
have  embraced  all  damages  to  owners  natu- 
rally following  or  caused  by  those  acts,  and 
such  proceedings  are  a  bar  to  the  recovery 
of  such  damages.  Furniss  v.  Hudson  River 
R.  Co.,  5  Sand/.  (A'.  1'.)  551, 

The  said  raihoad  was  laid  out  and  con- 
structed along  the  eastern  bank  of  the  Hud- 
son river.  Held,  that  f  any  right  of  the 
complainant  lias  been  rendered  less  valu- 
able, by  reason  of  access  to  the  river  from 
his  other  lands  having  been  cut  off,  and  if 
access  to  it  cannot  be  had  by  any  of  the 
means  contemplated  by  the  act,  and  if  such 
a  result  was  not  foreseen  and  for  that  reason 
the  injury  was  not  estimated,  the  remedy  is 
an  appraisal  under  section  28  of  the  N.  Y. 
Act  of  1846.  Furniss  v.  Hudson  River  R. 
Co.,  5  Sandf.  (A'.  3'.)  551. 

If  access  niay  be  had  to  the  river  through 
any  of  the  means  pointed  out  in  section  16 
of  the  act,  and  if  the  company  is  in  fault  for 
not  having  provided  them,  the  proper 
remedy  is  an  action  to  recover  damages  for 
not  having  performed  a  duty  enjoined  by 
the  act,  or  to  compel  its  specific  perform- 
ance. Furniss  v.  Hudson  River  R.  Co.,  5 
Sand/.  (A'.  Y.)  551. 
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Whatever  right  the  complainant  may 
have  had  appurtenant  to  his  land  described 
in  the  complaint,  if,  in  judj;nient  of  law,  it 
would  be  injured  by  the  construction  and 
maintenance  of  the  road,  the  presumption 
is  that  the  coinmissioriers  Ujok  such  injury 
iiilD  Consideration,  and  iticiudcd  in  theiras- 
sessnient  a  sum  wliich  they  deemed  a  rorn- 
p(!nsation  for  it.  Fiiniiss  v.  Hudson  River 
R.  Co.,  5  S.iiidf.  (A'.)'.)  551. 

After  a  rij;ht  of  way  had  been  condenmed 
tiie  landowner  tiled  a  bill  to  restrain  the 
(omijany  fr(jm  constructing  its  road  until  it 
provided  suitable  farm  crcjssings,  which 
Wire  <,'uarariteed  to  him  by  tlie  sialiite.  As 
;i  (Iffciise  the  company  claimed  that  it  was 
proceeding  to  construct  crossings,  but  it  ap- 
|)iar(:d  that  they  were  not  conveniently  lo- 
cated, and  were  therefore  not  acceptable  to 
the  landowner;  but  the  company  insisted 
liiat  ad<iilional  damages  were  assessed  in 
the  condemnation  proceciiings  for  incon- 
venient crossings.  The  evidence  showed 
ill, It  there  was  no  agreement  as  to  the  loca- 
tion of  the  crossings,  and  none  were  indi- 
cated upon  the  profde  of  the  road  used  in 
the  condemnation  proceedings.  Held,  that 
iIh'  landowner  had  a  right  to  fix  their  Icjca- 
li(jn  where  they  w(iuld  be  the  most  con- 
venient to  him,  and  a  presumption  would 
arise  that  the  commissioners  fixed  the  com- 
pensation with  reference  to  such  crossings, 
and  therefore  did  not  allow  damages  for  in- 
convenient crossings.  Wheeler  w.  Rochester 
&^  S.  R.  Co.,  12  Jhirb.  {N.  V.)  227. 

3.   Tiii-t){i,'-  and  Perfectinf;  an  Appeal. 

\VM\.  Ill  {•ciicral.— In  cases  where  a 
hearing  is  had  on  appeal  before  a  jury,  in 
order  to  present  the  question  of  law  involved, 
the  statute  (Me.  Rev.  .St. ch.  18,?  13)  requires 
a  written  motion  setting  out  the  objections 
to  the  verdict,  whether  of  law  or  fact,  and 
exceptions  filed  to  the  riding  of  the  court  in 
adjudicating  thereon.  If  tlie.se  require- 
ments be  not  complied  with  the  court  will 
decline  to  consider  any  objections  to  the 
verdict,  or  exceptions  imprf)vidently  allowed 
to  the  rulings  relative  thereto.  Uryant  v. 
Knox  S^  L.  R.  Co., Gi  Me.  300.  — Rkvikwed 
IN  Hum/.  Bucksport  &  H.  R.  Co.,  64  Me. 
130. 

In  Minnesota  a  property  owner  who  ap- 
peals from  an  award  in  condemnation  pro- 
ceedings must  prosecute  his  appeal,  and 
delay  cannot  be  urged  to  show  abandon- 
ment of  the   proceedings  by  the  respond- 


ent.   Bradley  v.  Northern  Pac.  A\  Co.,  38 
A//nn.  234,  36  A'.  ll\  Rep.  345. 

Under  the  provisions  of  the  N.  Y.  Gen- 
eral Railroad  Act  of  1850,  g  18,  either  party 
to  a  condemnation  proceeding  after  the  re- 
port of  the  commissioners  is  confirmed, 
may  appeal  to  the  general  lei  in  of  the  su- 
preme court.  ///  ;■(■  Metropolitan  I'.l.  A'. 
Co.,  57  Hun  130,  32  N.  Y.  S.  R.  828,  11 
X.  y.  Supp.  lyi. 

The  above  section  provides  that  such  ap- 
pe;d  shall  be  heard  by  the  supreme  court  at 
any  general  or  special  t('rm  ;  yet  such  ap- 
peiil  must  be  governed  by  the  form  of  pro- 
cedure adopted  by  the  court,  and  imist  con- 
form therewith,  which  reipiires  that  notice 
of  appeal  be  given,  and  the  appeal  must  be 
to  one  of  the  tribunals  designated  for  the 
he.'iring.  (l^anieis,  J.,  dissenting,)  ///  re 
Metropolitan  El.  R.  Co.,  57  Hun  130,  32 
.V.   y.  S.  R.  828,  1 1  A'.   ]'.  Supp.  \i)\. 

Where  an  ajjpeal  is  taken  from  an  order 
denying  costs  in  eminent  domain  prficeed- 
ings  it  is  not  necessary  to  print  the  minutes 
of  the  proceedings  before  the  commission- 
ers where  the  same  were  not  considered  by 
the  court  below  on  the  question  of  costs, 
as  they  cannot  be  considered  on  the  ap|jeal. 
Manhattan  R.  Co.  v.  Taber,  27  N.  V.  Supp. 
860,  7  Misc.  347. 

MUX.  Pai-tlcs.*— Where  the  award  of 
compensation  is  made  jointly,  to  the  owner 
and  a  mortgagee  of  the  land  taken,  it  will 
be  presumed  to  have  been  made  on  proper 
notice  to  both  parties,  and  the  owner  may 
appeal  from  the  assessment  of  damages 
without  the  mortgagee  being  a  party  to 
such  appeal.  Lance  v.  Chicago,  M.  <S~»  St. 
P.  R.  Co.,  S  Am.  i^  /Cm;-.  R.  Cas.  617,  57 
/(/Ttv?  636,  II  A^  W.  Rep.  612, — DisiJN- 
(lUisHiNc;  Chicago,  R.  I.  &  P.  R.  Co.  ?>. 
Hurst,  30  Iowa  73.  -Foi.i.owKD  in  Dixon  t'. 
Rockwell,  S,  it  D.  R.  Co.,  75  Iowa  3G7. 

//  seems  that  an  appeal  from  the  commis- 
sioners' decision  is  proi)eily  entitled  by 
making  the  appellant  plaintifT  and  the  rail- 
road company  defendant.  Hut  if  such  en- 
tilling  be  incorrect,  the  error  is  not  a  cause 
for  dismissal  of  the  appeal.  A/issourt 
River,  Ft.  S.  &^  G.  R.  Co.  v.  Owen,  8  Kan. 
409,  5  Am.  Ry.  Rep.  1 1 9. 

The  cor[)oration  is  the  proper  party  de- 
fendant to  an  appeal,  under  the  New  Hamp- 
shire ,\ct  of  Dec.  25,  1844,  *5  5,  by  one  whose 
land  has  been  taken  for  the  use  of  a  rail- 

*  Sl-c  also  ante,  87  1-880. 
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road,  and  the  appeal  is  not  vitiated  by 
reason  of  its  containing  a  protest  of  the 
petitioner  aj^ainst  the  whole  proceeding's  as 
illejial  and  void.  Chase  v.  Sullivan  K.  Co., 
20  X.  II.  195.— Al'l'l.lEl)  IN  Mt.  Washing- 
ton U.  Co.  V.  C<je,  50  Fed.  Rep.  637. 

Ot'tii.  «1oiii<l(>r  of  partirs.— in  |)ro- 
ceedin^s  under  the  Illinois  eminent  domain 
act,  aj.;ainst  several  Lindowiiers,  each  sc;>:i- 
rale  owner  may  have  his  damaj^es  assessed 
before  a  se|)aratc  jury,  and  is  entitled  to  a 
separate  appeal  from  tlie  ju(l).;nu:nt  rcn- 
deted  on  the  verdict.  Jolinsiin  v.  /■'rir/ii'rt 
il'i-"  .1/.  J\\  A'.  Co.,  24.////.  <li- /,";/;,'•.  A'.  Cas. 
266,  i\C>  ///.  521,  6  .v.  /■:.  AV/.  211. 

In  Iowa,  where  damages  for  a  right  of 
way  ar^  assessed  jointly  to  two  or  more 
lanfjowncrs,  an  appeal  caiuiot  be  taken  by 
one  of  tiieni  without  unitinj^  the  others,  or 
making  them  parties  in  someway.  C/ticat^o, 
A'.  I.  Of  P.  R.  Co.  v.  lliirst,  30  loiva  73. — 
DlsriNCUiSHKl)  i\  Lance  v.  Ciiicajro,  M.  & 
.St.  V.  R.  Co.,  5  Am.  iV  iCnj,'.  R.  Cas.  617,  57 
Iowa  636.  Foi.l.oWKD  IN  Cedar  Rapids,  I. 
F.  &  N.  W.  R.  Co.  V.  Chicago,  M.  it  St.  \\ 
R.  Co.,  10  Am.  &  Eng.  R.  Cas.  522,  60  Iowa 

35- 

Hut  where  damages  for  right  of  way  arc 
awarded  jointly  to  the  owner  and  the  mort- 
gagees of  the  land,  upon  notice  to  all  of 
them,  the  mortgagor  may  maintain  an  ap- 
peal from  the  award  without  making  the 
mortgagees  parties  thereto.  Dixon  v.  Rock- 
lucll,  S.  Gf  J).  R.  Co.,  75  Iowa  367,  39  X.  jr. 
Rip.  C46. —  F(ii,i,()WiN(i  Lance  v.  Chicago, 
M.  k  St.  \\  R.  Co.,  57  Iowa  636. 

In  Minnesota,  one  of  the  claimants  in 
whose  favor  the  award  of  damages  was 
made  by  the  commissioners  was  a  married 
woman.  Her  husband  joined  in  taking  an 
appeal  from  such  award.  Upon  the  trial 
of  the  appeal,  after  claimants  had  rested 
their  case,  a  motion  was  made  to  dismiss 
tile  appeal  because  of  such  joinder  of  her 
htisl)and,  and  was  denied.  Held,  not  error. 
WilLin  v.  .SV.  Paul.  S.  <S-  T.  F.  R.  Co.,  22 
Minn.  177,  \()  .Ini.  Ry.  Rep.  311. 

In  Wisconsin  one  of  several  parties  to 
whom  an  award  has  been  made  may  appeal 
sejjaiately  from  such  awarrl.  and  will  not  be 
recjuired  to  bring  the  other  ])arties  into 
court.  If  the  railroad  company  desires 
other  parties  to  be  bef<jre  the  couit  lor  its 
protection  it  is  its  duty  to  bring  them  in. 
Where,  in  such  c.isc,  the  railroafi  company 
has  also  ap])ealefl  from  the  whole  award, 
both  appeals  may  be  tried  together  with  all 
4  D.  R.  D.— 51. 


the  parties  before  the  court.  Washburn  v. 
Mihvaukif  Hr*  I..  II '.  R.  Co.,  20  .tin. i:'*  Kng. 
R.    Cas.   23s,  59  Wis.   379,  18   A'.    //'.  Rtp. 

43'- 
1KI3.    Substitution    of  imrtit'.s.-A 

railroafi  com|)any  whic.li  has  ai)i)i()piiated 
private  property  for  right  of  way  purposes, 
on  appeal  to  the  tiistrict  coiiit  from  an 
award  oi  damages,  is  not  entitled  to  have  a 
third  party  snbsiitntc:d  and  made  a  paitv  in 
its  stead,  on  the  gnnind  that  such  jierson 
has  agreed  to  indemnify  it  f(ji-  money  e.\- 
l)ended  for  right  of  way.  Onia/ia  Soullurn 
R.  Co.  v.  Jlfison,  36  Xf/).  361,  54  A'.  //'.  h'ip. 

557- 

While  condemnation  proceedings  were 
pending  the  company  sold  all  of  its  rii;hls 
and  pro|>(rty  to  a  new  corporation,  and  un- 
der Wi  ..  Kev.  St.  1858,  ch.  135,  §  I, the  jjur- 
chasing  company  was  substituted  as  a  de- 
fendant, upon  motion,  but  no  notice  was 
served  upon  the  company.  Held,  that  a 
judgment  against  it  without  notice  should 
\w.  r(!vers(d.  Sturtevant  v,  Milwaukee,  \\\ 
&"  li.   V.  R.  Co.,  II   Wis.  61. 

\V,\\.  Taliiiiu  iiimI  filing:  vxcoptloiiN. 
—Where  several  exceptions  were  filed  by 
the  owner  of  lands  taken  by  a  railroad,  to 
the  assessment  of  damages,  each  containing 
some  valid  objection  to  the  assessment, 
though  all  might  have  been  included  in  one 
general  exception,  that  the  damages  assessed 
were  too  small— //<'A/,  that  demurrers  to  tiie 
exceptions  were  rightly  overruled.  White 
Water  Valley  R.  Co.   v.  McClure,  29  Ind. 

536. 

On  an  appeal  to  the  circuit  court  from  an 
assessment  of  damages  in  a  ])roceefling 
under  section  15,  p.  704,  i  Ind.  Rev.  St. 
1876,  to  appropriate  certain  land  for  rail- 
road [uirposes,  atany  time  iiending  a  motion 
to  strike  out  exceptions  to  the  assessment, 
the  exceptions  nuiy  be  ainended  by  the  filing 
of  an  additional  exception,  (jresenling  a 
question  proper  to  be  tried  on  such  appeal, 
as  the  question  of  the  inadecpiacv  of  the 
damages  assessefl.  Pittslnir^^h,  Ft.  W.  &* 
C.  R.  Co.  V.  Su'inney,  59  /;/(/.  100. 

An  api)cal  from  an  award  of  damages 
having  been  effected  within  ten  days  by  the 
Tiling  of  exceptions,  the  op[)osing  party  may 
file  exceptions  to  the  amount  of  damages 
awarded  after  the  expiration  of  the  ten 
days,  and  after  the  cause  has  come  back  to 
the  trial  court  upon  reversal.  Midland  R. 
Co.  V.  Sinit/i,  44  ./Ini.  &>  Eng.  R.  Cas.  222, 
125  Ind,  509,25  A'.  E.  Rep.  153. 
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!K*i».  Bill  ol"cxcei>ti<nis. — The  report 
of  the  jury  of  tlie  daniayes  assessed,  and 
the  judf^ment  of  the  cuurt  thereon,  being  of 
record,  will  be  taken  notice  of  by  the 
supreme  court  without  a  bill  of  exceptions. 
Uut  an  application  to  change  the  venue  is 
not  a  ])art  of  ihe  record,  unless  made  so  by 
a  bill  of  exceptions.  C/i/ctrjfo,  M.  (3^  St.  P. 
A'  Co.v.  Melville,  66  ///.  329. 

Where  condemnation  proceedings  are  in- 
stituted under  the  provisions  of  the  com- 
pany's charter,  in  the  absence  of  any  pro- 
visions therein  authorizing  bills  of  excep- 
tions, they  cannot  properly  be  taken,  and  if 
taken,  form  no  part  of  the  record.  Hanni- 
bal (5-  St.  J.  K.  Co.  V.  Morton,  27  Mo.  317. 

The  action  of  the  court  in  taxing  against 
the  defendant  the  costs  which  accrued  after 
the  rjport  of  the  commissioners  was  set 
aside  is  a  matter  of  record  proper  and  its 
preservation  in  a  bill  of  exceptions  is  not 
necessary  for  review  on  appeal.  St.  Louts, 
K.  C.  &•  C.  A'.  Co.  v.  Ltnuright,  n^Mo.  660, 
21  .S'.  IF.  Rep.  210. 

WMS.  Transcript.  —  Under  the  Neb. 
statute,  as  it  stood  prior  to  the  Act  of  March 
31,  1887  in  order  to  appeal  from  the  assess- 
ment of  damages  which  the  owner  of  any 
real  estate  had  sustained  by  the  appropria- 
tion of  his  land  to  the  use  of  any  railroad  cor- 
poration, it  was  only  necessary  to  file  in 
the  ollice  of  the  clerk  of  the  district  court 
of  the  proper  county,  within  sixty  days 
after  the  filing  of  the  report  containing  the 
award  of  such  damages  with  the  county 
judge,  a  transcript  of  the  condemnation 
proceediiigs  upon  whicii  such  award  of 
damages  was  made.  Nebraska  &^  C.  R.  Co. 
v.  Storer,  22  Xel>.  90,  34  X.  IT.  Rep.  69. — 
i''()i. LOWING  GitTord  n.  Republican  Valley 
.S:  K.  R.  Co..  20  Xtb.  n^.—GiJford  v.  Re- 
puhliean  Valley  (S^  A".  A'.  Co.,  20  iXel).  53S, 
31  A'.  JV.  Rep.  II. — Disri.S(a;isiii'.i)  i.\ 
Clinton  V.  Missouri  Pac.  R.  Co.,  122  U.  S. 
469.  Im)1.i.()WKO  in  Nebraska  iS:  C.  R.  Co. 
V.  Storer,  22  Nel).  90. 

A  paper  headed  "  Transcript,"  but  con- 
sisting of  a  certified  copy  only  of  the  report 
of  the  commissioners  appointed  by  the 
county  judge  to  assess  the  damages,  etc., 
containing  their  assessment  and  award  of 
damages,  is  sufficient  to  give  the  a'-jjcl- 
late  court  jurisdiction  of  the  cause.  AV- 
firaska  &•  C,  R.  Co.  v.  Storer,  22  AW).  90,  34 
A^.   //'.  Rep.  69. 

Wn.  Tiiii«>  within  wliicli  to  ii|>|H>:il. 
—(1)  III  general. — A  proceeding  under  Iowa 


Code,  .5  1254,  upon  appeal  from  the  assess- 
mjnt  of  damages  by  a  sheriff's  jury,  is  a 
special  proceeding,  and  is  not  subject  to 
the  operation  of  section  2529,  limiting  the 
time  for  the  commencement  of  actions  to 
recover  for  injuries  to  property  to  five  years 
after  the  cause  of  action  accrued.  Hartley 
V.  Keokuk  &•  jV.  IF,  R.  Co.,  85  /o7i.>a  455,  52 
jV.  if.  Rep.  352. 

The  filing  of  pleadings  and  proceedings 
had  in  the  case  operates  as  a  waiver  of  any 
question  as  to  wiietherthe  appeal  was  taken 
in  time.  St.  Louis,  A'.  &^  A.  R.  Co.  v. 
Quinn,  24  Kan.  y]Q. — Expi.ainkd  in  Chi- 
cago, K.  &  W.  R.  Co.  V.  Aljilene  Town- 
Site  Co.,  42  Kan.  97,  104,  21  Pac.  Rep.  1112. 

The  charter  of  the  Hastings  &  Dakota  R, 
Co.  does  not  provide  any  time  within  which 
an  appeal  must  be  taken  from  an  award  of 
commissioners  to  the  district  court.  Peters 
v.  Hastings  &•  D.  R.  Co.,  19  Minn.  260  {Gil. 
220). 

Where  condemnation  proceedings  are  had 
under  the  N.  J.  general  railroad  law,  the 
condemning  company  cannot  tender  ■•.ud 
pay  into  court  the  amount  of  the  award  of 
the  commissioners  and  enter  into  possession 
of  the  lands  sought  until  the  owner  shall 
have  had  reasonable  time  to  take  an  appeal 
from  the  commissioners'  rejiort.  JFaite  v. 
Port  Readiui:;  R.  Co.,  47  Am.  &>  Ling.  A". 
Cas.  263,  48  X.J.  K(/.  346,  22  .eltl.  Rep.  261. 

What  is  reasonable  time  tor  taking  an  ap- 
peal must  depend  u|)on  the  circumstances 
of  each  case.  JFaite  v.  Port  Reading  R. 
Co.,  47  ^lin.  &*  Ling.  R.  Cas.  263,  48  X.J. 
Eg.  346,  22  Atl.  Rep.  261. 

Sixteen  days,  under  the  circumstances  of 
the  cases  considered,  is  not  an  unreasonable 
time  for  apijealing.  IFaite  v.  Port  Reailiiig 
R.  Co.,  47  yhii.  &^  Eng.  R.  Cas.  263,  48  A. /. 
Eq.  346,  22  Atl.  Rep.  261. 

An  order  appointing  commissioners  in 
proceedings  by  a  railroad  company  under 
the  N.  Y.  general  railroad  act  to  acquire  title 
to  lands  situate  in  C.  county  was  granted 
in  the  county  of  M.,  October  30.  1S73.  On 
the  sixth  of  November  a  cojiy  of  the  order 
was  served  by  mail  on  the  attorney  for  the 
laniiowncrs.  The  latter  served  notice  of 
appeal  May  14,  1874,  staling  tiierein  that 
the  order  was  entered  November  11,  \'^~l. 
A  motion  to  dismiss  the  appeal  was  made 
upon  the  notice  and  other  papers.  No 
other  proof  of  the  time  of  entry  of  the  order 
ap|)eared.  Before  the  appeal  was  taken  the 
commissioners  made  tlieir  report.     A  copy 
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thereof  reciting  the  granting  of  the  order 
was  served  on  the  owner,  who  appeared 
and  opposed  the  confirmation  thereof.  An 
order  of  conlirniation  was  made,  but  the 
owner  did  not  accept  the  c(jmpensation 
iiwarded.  The  appeal  was  dismissed  by  the 
general  term.  Held,  error  ;  that  there  was 
no  service  of  notice  of  the  order  sulFicient 
to  limit  the  time  of  appearand  that  the  ap- 
pearance of  the  appellant,  in  opposition  to 
the  confirmation  of  the  report,  was  not  a 
waiver  of  the  right  of  appeal.  In  re  Ne^u 
York  C.  &•  //.  R.  R.  Co.,  60  A^  }'.  112,  10 
Aw.  Ay.  Rep.  147. —  Following  Rensselaer 
&  S.  K.  Co.  V.  Davis,  43  N.  Y.  137. 

(2)  Sixty  days. — In  California  the  judg- 
ment based  in  jiart  on  the  assessment  of 
damages  and  adjudicating  that  the  use  is 
public,  and  the  taking  necessary,  etc.,  isthe 
"  final  judgment,"  from  which  an  appeal 
may  be  taken.  The  sum  of  money  assessed 
must  be  paid  within  thirty  days  after  "  final 
judgment."  The  "  final  order  of  condemna- 
tion "  is  a  special  order  made  after  final 
judgment,  from  which  an  ai)peal  must  be 
taken  within  sixty  days  after  its  entry.  If 
not  so  taken  an  appeal  therefrom  will  be 
dismissed.  California  Southern  R.  Co.  v. 
Soiitliern  Pac.  R.  Co.,  20  ^lin.  &*  Eng.  R, 
Cas.  309,  67  Cal.  59,  7  Pac.  Rep.  1 23. 

Under  the  Nebraska  law  the  statutory 
time  of  si.xty  days  in  which  an  appeal  can 
be  taken  begins  on  the  filing  the  commis- 
sioners' report  in  court,  and  not  fn;  11  the 
time  they  go  u()on  the  grouiul  to  assess 
damages.  Clinton  v.  Missouri  Pac.  R.  Co., 
1 22  L'.  S.  469,  7  Sh'p.  Ct.  Rep.  1 260. 

(3)  IV/irty  tlays.—  Thc  I  nil.  statute  of  I S36, 
prescriljing  the  mode  by  which  damages 
shall  be  obtained  for  injury  done  by  char- 
irrcd  c()in|)aiiies  running  their  roads 
ihriingh  the  aggrieved  party's  land,  makes 
llic  award  of  the  appraisers  final,  tmless  an 
a|>])i'al  is  taken  within  thirty  days  after  the 
award  is  made  ;  and  such  api)eal  must  be 
governed  by  the  same  rules  and  regulations 
as  ajipeals  from  judgments  of  justices  of 
the  |ieace,  except  that  no  bond  is  required 
of  the  state  when  a  party.  Priiitt  v.  Shel- 
hyville  Lateral  Branch  R.  Co.,  2  Ind.  530. 

The  plaintiffs  applied  to  the  Shelbyville 
R.  Co.  for  damages  occasioned  by  the  road 
of  the  company  running  through  their  land. 
Appraisers  were  appointed,  who  awarded 
the  plaintiffs  %\Qo.  The  plaintiffs  moved 
the  circuit  court  to  grant  them  an  appeal, 
on  atfidavit  filed,   stating   that  the   appli- 


cants were  not  notified  of  the  award  until 
about  six  months  after  it  was  made,  and 
had  they  been  notified  they  would  have 
taken  an  appeal  within  thirty  days.  Held, 
tiiat  these  facts  did  not  authorize  the  cir- 
cuit court  to  grant  the  appeal.  Pruitt  v. 
Shelliyville  Lateral  Branch  R.  Co.,  2  Ind. 

530- 

Maine  Rev.  St.  ch.  51,  j  23,  provides  that 
an  appeal  from  the  report  of  county  com- 
missioners in  a  condemnation  proceeding 
"must  be  to  the  next  term  of  the  supreme 
judicial  court  to  be  held  in  the  county 
where  tlie  land  is  situated,  more  than  thirty 
days  from  the  day  when  the  report  of  the 
commissioners  is  made."  LLld,  that  an  ap- 
peal taken  at  the  next  term  of  the  court 
after  service  upon  appellants  of  the  notice 
issued  by  the  clerk  of  the  commissioners, 
under  section  22  of  the  act,  was  not  season- 
ably taken.  Clark  v.  Maine  Shore  IJne  R. 
Co.,  81  A/e.  477,  17  A/l.  Rep.  497.— Quoting 
Knight  V.  Aroostook  River  R.  Co.,  67  Me. 
291. 

The  Pa.  Act  of  April  27,  1S55,  providing 
for  appeals  from  the  assessment  of  damages 
in  condemnation  proceedings,  is  repealed 
by  the  act  of  April  9,  1856,  relating  to  the 
same  subject ;  and  appeals  from  such  as- 
sessments must  be  entered  within  thirty 
days  from  the  filing,  and  not  from  the  con- 
firmation, of  the  report.  Gwinner  v.  I^ehigh 
«^  D.  G.  R.  Co.,  55  /'a.  St.  126. 

Section  9  of  the  Washington  Act  of  March 
21,  1890  (Laws  1889-90,  p.  300),  providing 
that  either  (jarty  "  may "  appeal  from  the 
judgment  for  damages  entered  in  con- 
demnation proceedings  within  thirty  days, 
must  be  construed  to  mean  that  the  appeal 
"must"  be  prosecuted  within  that  period. 
Seattle  &^  M.  A\  Co.  v.  0'Meara,4  Wash.  17, 
29  7'ac.  Rep.  835. 

The  provision  of  that  act  being  a  special 
enactment,  it  is  not  repealed  by  the  general 
statute  of  1891  (Laws  of  1891,  ch.  146,  §  2), 
providing  that  in  civil  actions  and  proceed- 
ings appeals  shall  be  prosecuted  within  six 
months  after  judgment.  Seattle  <5~»  J/.  R. 
Co.  v.  O'Meara,  4  Wash.   17,  29  Pac.  Rep. 

835. 

(4)  Ten  days. — The  report  of  commis- 
sioners appointed  to  condemn  a  right  of 
way  is  not  complete  and  final  until  it  is 
filed  in  the  office  of  the  county  clerk,  and 
the  landowner  may  take  an  appeal  from 
their  award  at  any  time  within  ten  days 
after  it  is  so  filed.     The  time  of  taking  an 
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iippcal  will  be  reckoned  from  the  filing  of 
the  report,  instead  of  from  the  time  when  it 
is  reduced  to  writing  and  signed  by  the 
commissioners.  Kansas  City  &*  S.  W.  R. 
Co.  V.  Ilurst,  42  Kan.  462,  22  Pac.  Rep.  618. 

The  ten  days  run  from  the  filing  of  the 
report,  not  from  the  time  of  its  confirma- 
tion by  the  clerk.  Norfolk  Sout/iern  R.  Co. 
V.  E/y,  95  A^.  Car.  77. 

The  failure  of  the  county  clerk  to  indorse 
upon  the  report  the  time  when  it  was  filed 
in  his  office  will  not  preclude  a  party  from 
showing  when  it  was  actually  filed,  and  thus 
establish  that  the  appeal  was  taken  within 
the  prescribed  time.  Kansas  City  (S^  S.  IV. 
R.  Co.  V.  Hurst,  42  Kan.  462,  22  Pac,  Rep. 
61S. 

938.  Necessity  of  uotice  of  appeal. 
— In  Georgia,  where  an  appeal  is  objected 
to  on  the  ground  that  twenty  days'  notice 
thereof  was  not  given,  as  required  by  the 
charter,  it  must  appear  that  the  objection 
was  made  as  soon  as  the  objecting  party 
had  an  opportunity  to  do  so;  and  where 
the  proceeding  was  pending  in  court  for  ten 
years,  and  the  record  does  not  affirmatively 
show  that  the  objection  was  made  until  the 
last  year,  the  appeal  will  not  be  dismissed 
for  that  reason.  Selma,  R.  <&>•  D.  R.  Co.  v. 
Gammage,  i  Am.  &*  £fig-  R-  Cas.  41,  63 
Ga.  604. 

In  Iowa,  where  an  appeal  is  taken  to  the 
district  court  from  the  report  of  commis- 
si triers  assessing  damages,  fourteen  months 
alter  filing  of  the  appeal  bond,  it  is  error  to 
try  the  case  and  render  judgment  therein 
without  notice  having  been  served  upon  the 
appellee.  Burlington  Sr*  AT.  R.  R.  Co.  v.  Sin- 
natnon,  9  Iowa  293. 

Where  a  defendant  desires  to  appeal  from 
an  assessment  of  damages  as  made  by  com- 
missioners appointed  in  compliance  with 
the  Iowa  Act  of  January  18,  1853,  §  4,  his 
filing  in  due  time  with  the  sheriff  a  recog- 
nizance in  the  form  provided  by  the  statute 
in  the  case  of  an  appeal  from  the  judgment 
of  the  justice  of  the  peace,  was  sufficient 
without  giving  notice  of  the  appeal  to  the 
plaintiff  within  thirty  days  after  the  assess- 
ment of  damages.  Dubuque  6^  P.  R.  Co.  v. 
S/iinn,  5  Iowa  516. 

In  Nebraska,  where  each  party  appealed 
to  the  district  court  from  the  assessment  of 
damages  by  the  commissioners,  a  motion 
by  defendant  to  dismiss  the  plaintiff's  ap- 
peal for  the  want  of  notice  of  such  appeal 
was  rightfully    denied.    Republican   Valley 


R,  Co.  V.  Linn,  14  Am.  <S>»  Eng.  R.  Cas.  198, 
15  Neb.  234,  18  A^.  IV.  Rep.  35.— Reviewed 
IN  Gifford  V.  Republican  Valley  &  K.  R. 
Co.,  20  Neb.  538. 

In  Wisconsin  notice  of  an  appeal  from 
the  award  of  commissioners  of  appraisal 
on  the  taking  of  lands  by  a  railroad  com- 
pany need  not  be  served  upon  the  opposite 
party.  IVeyer  v.  Milwaukee  <S«»  L.  VV.  R. 
Co.,  10  Am.  &'  Eng.  R.  Cas.  508,  57  Wis. 
329,  1 5  TV.  W.  Rep.  48 1 . 

But  where  an  appeal  is  taken,  under  Wis. 
General  Laws  1856,  ch.  137,  §  19,  notice  of 
the  appeal  must  be  served  upon  the  clerk 
of  the  circuit  court  within  thirty  days  after 
the  filing  or  depositing  of  the  award,  ahd  if 
not  the  appeal  should  be  dismissed.  Nejf 
V.  Chicago  <S««  A";   W.  R.  Co.,  14  Wis.  370. 

9.39.  Siifflcieucy  of  notice.  —  The 
notice  of  appeal  from  the  report  of  com- 
missioners, under  How.  Mich.  St.  §  3337, 
must  point  out  the  error  and  defects  com- 
plained of  with  such  particularity  that  the 
attention  of  the  appellee  and  of  the  court 
will  be  at  once  precisely  directed  to  them. 
Flint  6^  P.  M.  R.  Co.  v.  Detroit  &^  B.  C.  R. 
Co.,  64  Mich.  350,  31  A^.  W.  Rep.  2S1.— 
Quoting  Michigan  Air  Line  R.  Co.  v. 
Barnes,  44  Mich.  225. 

An  appeal  under  the  New  Hampshire  Act 
of  December  25, 1844,  §  5,  by  one  whose  land 
has  been  taken,  need  not  describe  the  land 
taken.  Chase  v.  Sullivan  R.  Co.,  20  N.  II. 
195. 

Where  commissioners  are  appointed 
under  Wis.  Act  of  1856,  ch.  137,  to  ascer- 
tain the  damages  to  be  awarded  to  a  land- 
owner, and  an  appeal  is  taken  from  their 
decision,  one  notice  of  appeal  is  sufficient, 
though  there  be  separate  awards  for  differ- 
ent tracts  belonging  to  the  same  owner  in 
the  same  county.  Nrff  v.  Chicago  <S~»  A'. 
W.  R.  Co.,  14  Wis.  370.  Larson  v.  Supe- 
rior Short  Line  R.  Co.,  22  Am.  &^  Eng.  R, 
Cas.  165,  64  i^'is.  59,  24  N.   W.  Rep.  487. 

And  a  single  notirc  that  several  persons 
whose  lands  have  been  taken,  each  severally 
and  for  himself,  appeal  from  the  award  of 
damages  made  to  each  of  tliom  is  sufficient. 
LMrson  v.  Superior  Short  Line  R.  Co.,  22 
Am.  <S-  Eng.  R.  Cas.  165,  64  Wis.  59,  24  A'. 
H-'.  Rep.  487. 

An  appeal  in  a  condemnation  proceeding 
is  "an  action  "  within  the  meaning  oi  Wis. 
Rev.  St.  p.  541,  g  1S49;  and  the  notice  of 
the  appeal  may  be  signed  by  the  attorney 
for  the  appellant.     Weyer  v.  Milwaukee  &* 
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L.   W.  R.  Co.,  10  Aj)!.  dr'  Eng.  R.  Cas.  508, 
57  U'/s.  329,  15  ^V.  JV.  Rep.  481. 
940.  Service  of  iH»tit'<'  <»t' appcsil. — 

In  a  proceeding  to  condeiiiu  land,  under  the 
111.  Act  of  1852,  for  the  right  of  way,  notice 
of  an  appeal  by  tlie  owner  of  the  land  to 
the  circuit  court  from  the  flecision  of  the 
comniissioners,  served  upon  the  attorney  of 
the  railroad,  is  insufficient.  Hartman  v. 
liclh-ifillf  i-^  O.  R.  Co.,  64  ///.  24. 

In  Iowa  the  service  of  notice  of  appeal 
from  an  award  in  an  ad  quod  damnum  pro- 
ceeding may  be  made  by  any  one  not  a 
party  thereto ;  but  if  served  by  another 
than  an  officer  his  fees  therefor  cannot  be 
ta.xed  as  a  part  of  the  costs.  Coinuay  v. 
McGregor  &*  M.  R.  Co.,  43  loiva  32. 

The  sheriff  who  conducts  proceedings  for 
the  condemnation  of  a  right  of  way  is  in  no 
sense  a  party  to  the  proceedings,  and  he  is 
not  disqualified  to  serve  notices  of  appeal 
from  an  award  made  tlierein.  Cedar  Rap- 
ids, I.  F.  &-'  A'.  IV.  R.  Co.  v.  Chicago,  M.  &' 
St.  P.  R.  Co.,  \oAm.  &^  Eng.  R.  Cas.  522, 
60  Iowa  35,  14  A',  jr.  ReJ).  76. 

An  appeal  from  an  award  of  damages  by 
the  sheriff's  jury  may  be  taken  by  serving 
the  opposite  party  or  his  attorney,  and  it  is 
not  essential  tliat  service  be  also  made  upon 
the  sheriff,  nor  is  it  requisite  that  the  report 
of  tlie  jury  be  filed  in  tlie  appellate  court. 
The  notice  of  a|)peal  constitutes  presump- 
tive evidence  that  an  assessment  lias  been 
marie.  Halm  v.  Chicago,  O.  &>  St.  J,  R. 
Co.,  43  loiua  333,  14  Am.  Ry.  Rep.  461. 

Wiiere  an  appeal  from  proceedings  con- 
demning right  of  way  for  a  railway  was 
brought  to  the  notice  of  the  sheriff,  and  he 
directed  his  deputy  to  accept  service  of  the 
notice  of  appeal  for  him,  and  it  was  ac- 
cepted in  due  form  in  writing,  to  which  the 
ilc|)iiiy  signed  the  sheriff's  name — held,  that 
thcii' was  a  sufficient  service  of  the  notice 
ui)on  the  sheriff  to  sustain  the  appeal. 
Waltiiieycr  v.  Wiscousin,  I.  &>  A'.  R.  Co.,  20 
./;//.  (1^  Eng.  R.  Cas.  394, 64  hnva  688,  21  N. 
IV.  R, p.  139. 

The  notice  of  ap|)cal  from  an  award  of 
damages,  when  taken  by  the  landowners, 
may  he  served  on  a  civil  engineer  who  has 
charge  of  the  surveys  and  location  of  the 
road  and  of  an  office  of  the  company 
within  the  county,  and  who  has  transacted 
business  connected  with  the  procuring  of 
llie  right  of  way.  The  statute  requires  ser- 
vice on  an  "  agent "  only,  without  designat- 
ing the  kind  of  agent.    Jamison  v.  Rur/ing- 


ton  G-'  JV.  7v'.  Co.,  27  Am.  &•  Eng.  R.  Cas. 
413,  69  Iowa  670,  29  N.  tV.  Rep.  774. 

Semble,  that  service  of  notice  of  appeal 
from  an  assessment  of  damages  upon  a 
director  of  a  railroad  company  is  a  sufficient 
service  on  the  company,  under  Iowa  Rev.  § 
2825.  But  if  not,  an  appearance  by  the  ap- 
pellee to  object  to  the  service  would  operate 
as  a  general  appearance,  and  cure  the  de- 
fect. Robertson  v.  Eldora  R.  <S>»  C.  Co.,  27 
I 07V a  245. 

941.  Necessity  of  a  bond  or  iiiicler- 
tiilviii^'. — In  the  absence  of  any  statutory 
direction  as  to  the  manner  of  taking  an  ap- 
peal from  the  assessment  of  damages  for 
right  of  way,  it  seems  any  act  of  the  party 
usually  required  in  cases  of  appeal  from  one 
tribunal  to  another  is  sufficient;  hence,  no- 
tice of  appeal  to  the  opposite  party  is  suffi- 
cient. And  it  seems  that  in  case  of  appeal 
by  the  landowner  no  bond  is  necessary. 
But  if  one  should  be  held  necessary,  the 
omission  to  fie  it  would  not  operate  to  dis- 
miss the  appeal,  as  in  such  case  the  court 
could  require  one  to  be  filed.  Robertson  v. 
Eldora  R.  &•  C.  Co.,  27  Iowa  245.— Ex- 
PLAiNEi.  IN  Spurrier  v.  Wirtner,  48  Iowa 
486. 

The  Kan.  statute  does  not  authorize  a 
party  attempting  an  appeal  from  the  award 
of  commissioners  condemning  a  right  of 
way  to  deposit  money  with  the  county  clerk 
in  lieu  of  entering  into  a  written  under- 
taking as  prescribed  by  the  statute;  and 
where  a  party  attempting  to  appeal  from 
the  award  fails  within  the  period  specified 
by  the  statute  to  enter  into  a  written  under- 
taking to  the  adverse  party,  the  court  com- 
mits no  error  in  dismissing  the  appeal  for 
want  of  an  appeal  undertaking.  Reckunth 
v.  Kansas  City  &>  O.  R.  Co.,  10  Am.&'  Eng. 
R.  Cas.  442,  28  Kan.  484. 

A  landowner  attempted  to  appeal  from 
the  award  of  commissioners  condemning  a 
right  of  way,  but  he  filed  no  written  under- 
taking for  an  appeal ;  tiie  counsel  for  the 
company  filed  i)recipes  for  subpccnas  in  the 
district  court,  anfl  then  entered  its  appear- 
ance in  court  for  the  purpose  only  of  mov- 
ing to  dismiss  the  appeal  and  strike  the 
action  from  the  docket,  because  no  appeal 
bond  had  been  filed,  and  because  no  ajjpeal 
had  been  taken  as  required  by  law.  Held: 
(I)  that  the  mere  filing  of  precipes  for  sub- 
pfcnas  was  not  a  voluntary  appearance  in 
the  court  to  the  merits;  (2)  that  the  filing 
or  giving  of  an  appeal  bond  was  not  there- 
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by  waived.  Beckwtth  v.  Kansas  City  &=  O. 
R.  Co.,  lo  Am.  &•  Eng.  R.  Cas.  442,  28  Kan, 
484. 

If  a  landowner  is  not  entitled  to  have  a 
jury  assess  his  damages,  the  legislature  may 
require  of  him  a  bond  on  appeal;  if  he  is 
so  entitled,  the  right  is  secured  by  the  ap- 
peal given  by  sections  22  and  23,  ch.  34, 
Minn.  Gen.  St.;  and  section  24,  requiring  of 
him  a  bond,  with  sureties,  on  such  appeal, 
maybe  treated  as  nugatory.  Weir  v.  S/. 
Paul,  S.  dr'  T.  F.  R.  Co.,  18  Minn.  155 
{Gil.  139). 

In  proceedings  by  the  appellant  to  ac- 
quire title  to  lands  for  the  purposes  of  its 
railroad  under  Minn.  Gen.  St.  ch.  34,  the 
owner  having  appealed  to  the  district  court 
from  the  award  of  the  commissioners,  the 
con)pany,  in  order  to  obtain  tlie  right  to  go 
on  with  the  construction  of  its  road  over 
the  lands,  notwithstanding  the  appeal,  filed 
a  bond  under  section  23  of  said  chapter, 
and  took  possession  of  the  lands.  After 
verdict  and  judgment  in  the  district  court 
the  company  appealed  to  the  supreme 
court,  filing  the  proper  bond  for  costs,  etc. 
Upon  an  application  to  the  supreme  court 
by  the  respondent,  alleging  the  insufficiency 
of  the  bond  so  filed  by  the  company  under 
section  23,  for  an  order  requiring  the  com- 
pany to  file  a  new  bond  under  that  section, 
and  to  make  a  deposit  of  the  damages 
awarded  by  the  verdict,  or  that,  in  default 
thereof,  the  appeal  be  dismissed  —  held, 
that  the  supreme  court  has  no  authority  to 
require,  as  a  condition  of  retaining  an  ap- 
peal, that  the  appellant  secure  the  judgment 
below.  Rippe  v.  Chicago,  B.  &^  M.  R.  Co., 
22  Minn.  44. 

In  Nebraska,  in  taking  an  appeal  from  the 
assessment  of  damages  to  the  district  court, 
the  appellant  is  not  required  by  the  statute 
to  execute  an  appeal  bond.  Nebraska  R. 
Co.  V.  Van  Diisen,  6  Xeb.  160. 

On  an  appeal  from  the  report  of  viewers 
a,  ointed  under  section  3,  Pa.  Act  of  April 
0,  356,  P.  L.  p.  2S8,  supplementary  to  the 
railroad  law  of  Feb.  19,  1849,  P-  L-  P-  83,  re- 
latini,'  to  the  appropriation  of  land  and  the 
adjustment  of  damages,  the  appellant  is  not 
required  to  pay  costs  or  enter  into  a  recog- 
nizance for  the  payment  thereof  as  a  condi- 
tion of  the  right  to  appeal.  Gettysburg 
Memorial  Assoc,  v.  Sherfy,  \  17  Pa.  St.  256, 
9  Cent.  Rep.  156,  10  Atl.  Rep.  758. 

»42.  SiitHoicnry  of  tli«  Itoiul— 
Amount— Descriiitioii.— Where  an  ap- 


peal bond  is  given  which  is  signed  by  the 
surety  only,  and  not  by  any  one  else,  and 
does  not  bind  or  obligate  the  surety  in  any 
amount  whatever,  the  appeal  bond  is  void 
and  cannot  constitute  or  ellect  an  appeal 
from  the  award  of  the  condemnation  com- 
missioners to  the  district  court.  .S7.  Louis, 
K.  &"  S.  IV.  R,  Co.  v.  Morse,  50  Kan,  99,  31 
Pac.  Rep.  676. 

In  such  a  case  the  district  court  will  not 
obtain  sufficient  jurisdiction  over  the  objec- 
tions of  the  appellee  to  permit  the  appeal 
bond  to  be  amended  by  inserting  an  amount 
therein.  St.  Louis,  K,  &'  S.  IV.  R.  Co.  v. 
Morse,  50  Kan.  99,  31  Pac.  Rep.  676. 

Where  defendant  had  a  right  of  way  over 
plaintiff's  land  condemned,  and  deposited 
the  award  with  the  sheriff,  and  had  taken 
an  appeal  to  the  circuit  court,  where  the 
amount  of  damages  was  increased — lield, 
that  upon  an  appeal  to  the  supreme  court  it 
was  necessary  for  defendant,  in  order  to 
hold  possession  of  the  right  of  way  pending 
the  appeal,  to  deposit  the  additional  dam- 
ages also  with  the  sheriff,  and  that  the 
filing  of  a  supersedeas  bond  did  not  relieve 
it  of  the  duty.  Such  deposit  not  being 
made,  plaintiff  had  the  right  to  have  de- 
fendant removed  from  the  land,  as  pro- 
vided by  Iowa  Code,  §  1258.  Doivning  v. 
Des  Moines  N.  IV.  R.  Co.,  14  Am.  &^  Eng.  R, 
Cas.  317,  63  /o7va  177,  18  N.  IV.  Rep.  862. 

An  appeal  bond  in  a  condemnation  pro- 
ceeding was  conditioned  that  the  appellant 
would  prosecute  the  appeal  without  unnec- 
essary delay,  and  pay  all  costs  and  damages 
awarded  against  him,  the  bond  being  in  the 
sum  of  $500,  and  the  award  being  in  the 
sum  of  S'480.  //elil,  that  the  district  court 
acquired  jurisdiction  of  the  subject-matter 
of  the  action,  notwithstanding  the  fact  that 
the  bond  was  not  in  double  the  amount  of 
the  award  as  requircfl.  Chicago,  K.  <S~»  W. 
R.  Co.  V.  Abilene  Town-Site  Co.,  42  A'an.  97, 
104,  21  Pac.  Rep.  1 1 12.— Explaining  St, 
Louis,  K.  &  A.  R.  Co.  v.  Quinn,  24  Kan. 
370.  Quoting  Lovitt  v.  Wellington  &  W. 
R.  Co.,  26  Kan.  297  ;  Gates  v.  Sanders,  13 
Kan.  411. 

The  appellant,  in  giving  a  description  of 
her  land  in  an  appeal  bond  in  a  condemna- 
tion proceeding,  omitted  to  state  the  range 
in  which  the  land  lies,  but  did  state  that  it 
is  situate  in  a  certain  county,  and  also  re- 
ferred to  the  report  of  the  commissioners 
in  which  the  land  was  accurately  described. 
Held,  that  the  description  was  sufficiently 
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definite  and  certain.  Kansas  City  &*  S.  IV. 
R.  Co.  V.  Hurst,  42  Kan.  462,  22  Pac.  Rep. 
618. 

94;J.  Filing;  the  bond— Approval— 
AiiH'iuliii^. —  Where  a  landowner  com- 
mences condemnation  proceedings  under 
Iowa  Rev.  St.  ch.  55,  and  appeals  from  the 
award  of  commissioners  to  the  district 
court,  the  ap,  jal  bond  may  be  filed  with 
the  clerk  of  the  court  instead  of  the  slierilT; 
and  a  petition  may  be  filed  in  the  district 
court.  Giinnclls.  .Mississippi &->  M.  R.  Co., 
18  /o7iHi  570. 

In  Kansas  the  county  clerk  is  the  proper 
officer  to  approve  the  ap{)eal  bond  given  by 
the  landowner  who  appeals  from  the  de- 
cision of  the  county  commissioners.  Mis- 
souri Ri'i'er,  Ft.  S.  &'  G.  R.  Co.  v.  Owen,  8 
Kan.  409.  5  Am.  Ry.  Rep.  1 1 9. 

Where  the  appeal  bond  was  approved  by 
the  commissioners  instead  of  the  county 
clerk,  the  court  properly  permitted  a  new 
bond  to  be  given  by  the  appellant.  St. 
Joseph  <3-  D.  C.  R.  Co.  v.  Orr,  S  Kan.  419,  5 
Am.  Ry.  Rep.  127. 

The  owner  of  the  land  took  an  appeal 
from  the  assessment  of  the  commissioners 
to  the  district  court  by  executing  within 
proper  time  and  with  one  good  surety  an  un- 
dertaking, which  undertaking  was  a|)proved 
by  the  county  clerk  within  proper  time,  but 
was  not  marked  filed  within  proper  time. 
The  case  was  afterward  tried  in  the  district 
court,  the  railroad  company  appearing  and 
contesting  the  appeal  on  certain  grounds 
and  contesting  the  damages,  but  not  raising 
the  question  that  the  appeal  bond  had  not 
been  filed  in  proper  time;  and  no  such 
question  is  raised  in  tiie  supreme  court  by 
the  petition  in  error,  but  is  raised  for  the 
first  time  by  the  brief  of  counsel  in  the 
supreme  court.  //<•/(/,  that  the  supreme 
court  will  not  consider  the  question.  .SV. 
Louis,  L.  &*  1).   R.  Co.  v.  Wilder,  17  Kan. 

239. 

Though  the  mode  of  appealing  from  the 

verdict  of  a  jury  in  condemnation  proceed- 
ings be  prescribed  by  the  company's  char- 
ter, yet  if  an  appeal  bond  does  not  corre- 
spond to  the  provisions  of  the  charter,  the 
general  law  relating  to  amendments  of  ap- 
peal bonds  will  apply,  and  the  same  may  be 
amended  thereunder.  Selina.  R.  &"  D.  R. 
Co.  V.  Gammage,  \  Am.  &•  Eng.  R.  Cas.  41, 
63  Ga.  604. 

044.  Ui^lits  of  tlie  sureties.— Where 
the  sureties  on  bonds  executed  by  a  railroad 


company,  on  appeal  from  condemnation  pro- 
ceedings, arc  compelled  to  pay  the  assessed 
value  of  the  lands  condemned  for  the  use  of 
the  C(jmpany,  which  afterwards  becomes  in- 
solvent, the  sureties  are  entitled  to  be  re- 
paid out  of  the  funds  in  the  hands  of  the 
receiver  arising  from  a  sale  of  such  road. 
Rome  Sf'  D.  R.  Co.  v.  Sibcrt,  97  .lla.  393,  12 
So.  Rep.  69. 

4.  Procedure  on  Appeal. 

945.  Ill  {f«iieral.— In  Kansas  an  appeal 
from  an  award  made  by  commissioners  ap- 
pointed to  condemn  a  right  of  way  for  a 
railroad  is  triable  at  the  next  term  of  the 
district  court,  which  occurs  ten  days  or  more 
after  the  ajjpeal  is  perfected.  Chicago,  K. 
&*  IV.  R.  Co.  V.  U'iH-inson,  42  Kan.  337,  22 
Pac.  Rep.  412. 

In  Massacliusetts  an  appeal  to  the  su- 
preme court  from  a  judgment  of  the  court 
of  common  pleas,  accepting  or  rejecting  the 
verdict  of  a  sheriff's  jury  for  the  assessment 
of  damages  for  land  taken,  is  a  summary 
proceeding,  provided  as  a  substitute  for  a 
writ  of  error  in  ordinary  cases;  and  upon 
such  appeal  the  adjudication  of  the  cert 
of  common  pleas  is  to  be  construed  with 
the  same  liberality,  as  to  defects  of  form  and 
amendments,  as  is  applicable  to  writs  of 
error  and  proceedings  on  certiorari,  and 
the  case  is  to  be  considered  in  the  same 
manner  as  if  formally  brought  before  the 
court  by  a  writ  of  certiorari.  IValArr  v. 
Boston  iS^  Jf.  R.  Co.,  3  Cush.  {.]/ass.)  i- 
QuoTKi)  IN  Delaware,  L.  &  W.  R.  Co.  v, 
Hannon,  37  N.  J.  L.  276. 

The  N.  J.  Sup.  Rev.  tit.  "Condemnaiion 
of  Lands,"  §  2,  providing  that  whenever  it 
shall  appear  to  the  chancellor  that  lands 
taken  by  right  of  eminent  domain  are  en- 
cumbered by  any  mortgage,  etc.,  the  money 
awarded  to  the  owner  may  be  paid  into  the 
court  of  chancery,  applies  to  appeals  from 
the  circuit  court  as  well  as  from  the  court 
of  common  pleas.  J'ac/,-ard\\  Bergen  A'eck 
R.  Co.,  48  X.f.  Eq.  281,  22  .///.  Rep.  227. 

Under  the  Pa.  .Act  of  Feb.  17.  1S31,  in- 
corpor.iting  the  Pliiladelphia,  Germantown 
&  Norristown  R.  Co.,  where  an  appeal  has 
been  entered  by  the  owner  of  the  land 
upon  which  the  road  has  been  constructed, 
from  the  report  of  the  jury  appointed  to 
estimate  the  damages,  the  court  may  order 
an  issue  to  be  made  up  between  tiie  parties 
as   in  an  action  of  trespass  ijuare  clausum 
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/rc^--//.     Phihuielphia,   G.  &-  N.    R.   Co.   v. 
Siiiick,  2  U'/iarf.  {Pa.)  273. 

In  Wisc<jMsin  the  commissioners  of  ap- 
praisal should  not  make  a  separate  award 
of  daniaj^es  to  each  tenant  in  common  of  a 
slny;Ie  tract  of  land  of  wliicli  a  part  has  been 
taken  for  ihe  use  of  a  rail  road ;  and  where  such 
commissioners,  after  fixing  the  value  of  the 
land  taken  and  the  daina<;es  to  the  remainder 
of  the  tract,  have  app(jrtioned  the  whole 
amount  among  the  several  tenants  in  com- 
mon, an  appeal  by  the  railroad  company 
should  be  from  the  gross  award.  On  such 
appeal  the  tenants  in  common  and  all  other 
parties  in  interest  are  plaintiffs,  and  are  not 
entitled  to  separate  trials.  Watson  v.  Mil- 
waukee (S^»  il/.  Ji.  Co.,  10  Am.  6-»  /:«'.''•  ^^' 
Cas.  1 68.  57  Wis.  332,  15  N.  W.  Kep.  468.- 
Al'l'LVlNG  Spaulding  v.  Milwaukee,  L.  S. 
&  W.  R.  Co.,  57  Wis.  304.  Distinguish- 
ing Rusch  V.  Milwaukee,  L.  S.  &  W.  R. 
Co.,  54  Wis.  136. 

940.  Allowing  aiuciuliucnts.  — 
Where  a  railroad  institutes  proceedings 
under  the  111.  Act  of  June  22,  1852,  to  con- 
demn a  right  of  way,  and  the  case  is  ap- 
pealed to  the  circuit  court,  the  court  has  no 
power  to  permit  an  amendment  allowing 
the  company  to  condemn  the  right  of  way 
under  the  act  of  1845.  Peoria,  P.  Ss^  J.  R. 
Co.  V.  Black,  58  ///.  33,  10  Am.  Ry.  Rep,  399. 
Under  2  N.  Y.  Rev.  St.  1S51,  §  16,  com- 
missioners in  condemnation  proceedings 
are  required  to  reduce  the  testimony  taken 
by  them  to  writing,  and  to  make  a  report 
of  their  proceedings  "with  the  minutes  of 
the  testimony  taken  by  them,  if  any." 
Held,  where  it  is  claimed  on  appeal  that 
tlie  minutes  of  the  testimony  are  defective, 
and  it  appears  that  the  necessary  amend- 
ments are  material,  and  no  fraud  is  charged, 
the  commissioners  should  be  afforded  an 
oi)p<)rtunity  to  correct  the  minutes,  instead 
of  trying  to  deti:rmine  what  the  evidence 
was  by  afTidavits.  In  re  Xcw  York,  W.  S. 
iS-  />'.  R.  Co.,  33  //un  (A'.  V.)  293,6  Civ.  Pro. 
302. 

In  two  applications  by  the  appellant  rail- 
way company  against  th^  same  person  to 
condemn  a  right  of  way  through  two  tracts 
of  land  owned  by  apjiellee,  the  commission- 
ers returned  an  assessment  of  the  damages 
for  the  right  of  way  through  the  two  tracts 
in  the  aggregate.  The  owner  filed  an  ob- 
jection to  the  report,  insisting  that  the 
damages  caused  '  •  the  way  through  one  of 
the  tracts  were  liirgrly  in  e.xcess  of  the  ag- 


gregate sum  allowed.  On  appeal  to  the 
district  court  the  appellant  was  allowed  to 
amend  his  objections  to  the  report  of  the 
commissioners,  and  allege  the  damages 
caused  by  the  right  of  way  through  the 
other  tract.  JAid,  that  as  the  damages  had 
been  assessed  in  the  aggregate,  the  first 
objection  should  be  held  sulficient  to  put 
in  issue  the  damages  to  both  tracts,  and  the 
amendment  was  properly  allowed.  Ciil/, 
C.  &•  S.  P".  R.  Co.  V.  Kerjoot,  51  Am.^^ 
Eng.  R.  Cas.  682,  85  Tex.  267,  20  S.  W. 
Rep.  59. 

!)47.  Coiisolidiitioii  of  appeals.— 
Separate  appeals  taken  from  awards  made 
by  the  commissioners  of  appraisal  to  the 
same  party  may  be  consolidated  into  one 
action  in  the  circuit  court.  Was/ibitrn  v. 
Milwaukee  Sf  L.  W.  R.  Co.,  20  Am.  cr'  Kng. 
R.  Cas.  225,  59  Wis.  364,  18  N.  W.  Rep.  328. 

Where  proceedings  are  instituted  by  a 
railroad  corporation  to  condemn  various 
pieces  of  land  belonging  to  different  owners, 
all  being  described  in  one  petition,  and  the 
case  as  to  all  is  heard  together,  although 
separate  orders  are  entered  as  to  each 
owner,  there  is  but  one  proceeding,  and  all 
the  orders  may  be  reviewed  upon  one  ap- 
peal ;  so  also  where  the  orders  are  affirmed 
at  general  term,  and  separate  orders  of  af- 
firmance entered,  costs  for  but  one  case  are 
proper.  In  re  Prospect  Park  &'  C.  I.  R.  Co., 
67  N.  K.  371,  15  Am.  Ry.  Rep.  102  ;  affirm- 
ing 8  Hun  30. 

Where  commissioners  are  appointed  un- 
der art.  IX.,  ch.  23,  Kan.  Comp.  Laws  of  1879, 
to  appraise  real  estate  of  a  person  whom 
they  suppose  to  be  the  owner  thereof,  and 
fix  a  value  thereon,  and  such  alleged  owner 
appeals  from  the  award  to  the  district  court, 
and  another  person,  claiming  to  be  a  lessee 
of  the  lot  and  the  owner  of  the  improve- 
ments upon  it,  subsequently  appeals  from 
the  determination  of  the  commissioners,  it 
is  an  abuse  of  discretion  on  the  part  of  the 
court  to  continue  the  first  appeal  against 
the  objection  of  the  appellant  when  the  case 
is  called  for  trial,  in  order  to  try  at  the  in- 
stance of  the  defendant  both  of  the  appeals 
together,  before  the  same  jury  and  at  the 
same  time,  when  the  appellant  in  the  first 
appeal  is  ready  for  trial  and  no  valid  reason 
is  given  for  a  continuance  by  the  defend- 
ant and  no  showing  i§  made  that  there  is  a 
dispute  between  the  appellants  as  to  the 
interest  of  each  in  the  premises,  and  no 
claim  is  made  that  there  is  a  defect  of  par- 


EMINENT   DOMAIN,  048-050. 


809 


eal  to  the 
allowed  to 
ort  of  the 

damaj^es 
rough  the 
maijes  had 

the  first 

ent  to  put 

ts,  and  the 

ed.      Gulf, 

51  Am.  (S» 

20  S.  W. 

ppcalK. — 

irds  made 

sal  to  the 

d  into  one 

'as/ibitrn  v. 

in.  &^  i'-iig. 

\  Rep.  328. 

tuted  by  a 

in   various 

;nt  owners, 

jn,  and  the 

r,  although 

IS  to    each 

ng,  and  all 

an  one  ap- 

re  affirmed 

rders  of  af- 

ine  case  are 

C.  /.  K.  Co., 

02  ;  ajfirm- 

)ointed  un- 
[iwsof  1S79, 
rson  whom 
hereof,  and 
;ged  owner 
strict  court, 

be  a  lessee 
e  improve- 
ipeals  from 
ssioners,  it 
part  of  the 
)eal  against 
en  the  case 

at  the  in- 
the  appeals 
and  at  the 
in  the  first 
alid  reason 
he  defend- 
t  there  is  a 
i  as  to  the 
es,  and  no 
ect  of  par- 


ties in  either  case,  and  no  request  is  pre- 
sented to  allow  or  require  amended  or  new 
pleadin.tjs  to  be  filed  in  either  case.  Ortman 
V.  Union  J'ac.  A'.  Co.,  17  A»i.  &•  En^.  K. 
Cas.  136,  32  k'an.  419,  4  Pac.  Rep.  858. 

048.  Aniniisuice.— Wiien  a  railway 
company  appeals  from  an  award  of  dam- 
ages and  becomes  satisfied  of  the  correct- 
ness of  the  award,  and  therefore  does  not 
desire  to  prosecute  such  appeal,  the  proper 
motion  is  to  affirm  the  award,  as  such  mo- 
tion, if  sustained,  will  carry  interest  and 
costs.  Only  upon  a  showing  of  fraud  or 
undue  advantage  will  such  motion  be  de- 
nied. Robhins  v.  Omaha  &*  N.  P.  R.  Co., 
27  iXeb.  73,  42  A^.  IV.  Rep.  905.— Follow- 
ing Berggren  v.  Fremont,  F-.  &  M.  V.  R. 
Co.,  23  Neb.  620. — Bertf^i^ren  v.  Fremont, 
E.  &^  M.  V.  R.  Co.,  23  A'eb.  620,  37  JV. 
IV.  Rep.  470.— Foi.LOWKD  IN  Robbins  v. 
Omaha  Ik  N.  P.  K.  Co.,  27  Neb.  73. 

After  the  court  has  acted,  when  it  ap- 
pears by  the  record  that  a  proper  applica- 
tion in  writing  was  made  to  the  court,  and 
notice  given  to  the  owner  of  the  land,  or 
he  appeared,  and  it  was  recited  that  the 
court  was  of  the  opinion  that  the  applicant 
had  lawful  right  to  take  the  land,  and  the 
court  appointed  freeholders,  and,  with  the 
action  of  the  parties  themselves,  organized 
the  commissioners,  this  implies  either  the 
consent  of  the  owner  or  the  location  of  the 
land  in  a  city  or  incorporated  town,  one  or 
the  other  of  which  facts  is  indispensable, 
though  either  is  sufficient  to  authorize  the 
judgment  as  to  that  primary  fact.  Though 
after  the  commissioners  have  been  ap- 
pointed, if  it  should  appear  on  the  record, 
or  be  within  th'  recollection  of  the  court, 
that  there  was  no  proof  or  admissions  of 
either  of  these  facts,  or  any  other  necessary 
to  the  judgment  given  and  consequent  ac- 
tion taken,  or  if  the  owner  should  show  to 
the  court  tliat  notwithstanding  his  employ- 
ment of  reasonable  diligence  he  was,  by 
'fraud,  accident,  or  mistake,  prevented  from 
defending  or  e.\cepting  to  the  proceeding, 
and  that  the  actual  facts  were  not  adduced, 
or  that  tliose  presented  to  the  court  might 
have  been  overthrown  or  avoided,  or  did 
not  warrant  the  judgment,  the  court  before 
which  the  case  was  pending  should  set 
aside  the  judgment  and  action ;  and  if, 
under  any  such  circumstances,  it  failed  to 
do  so,  and  the  facts  should,  by  bill  of  ex- 
ceptions or  otherwise,  appear  in  the  record, 
the   court  of    appeals  would    reverse  the 


judgment.  But  when  no  such  thing  so  ap- 
pears, the  court  of  api)eals  must  presume 
that  the  judgment  of  the  circuit  court  was 
proper,  and  accordingly  atfinn  it.  C/iesa- 
peakc  &*  O.  R.  Co.  v.  J'aei;  6  IV.  Va.  397. 

U4)).  ICcversal. — if  the  facts  before 
the  court  furnish  strong  reasons  to  a[)prc- 
hend  that  justice  has  not  been  clone  be- 
tween the  parties,  the  supreme  court  will 
set  aside  the  report  of  the  commissioners, 
and  order  such  proceedings  to  be  had  as 
the  statute  directs  in  such  cases;  but  the 
jury,  who  may  be  impaneled  to  pass  be- 
tween the  landowner  and  the  coiiipanv, 
ought  not  to  be  at  all  influenced  by  the 
fact  that  the  court  have  set  set  aside  the 
report  of  the  commissioners.  Rennet  v. 
Camden  (5-  A.  R.  &^  T.  Co.,  14  A'.  /  L.  145. 

Where  two  of  the  judges  of  the  court  of 
common  pleas  are  interested  as  stockhold- 
ers in  the  event  of  a  proceeding  to  appro- 
priate land  to  the  use  of  a  railroad,  and 
tiiat  fact  appears  in  the  record,  and  there  is 
no  evidence  that  the  landholder  waived  iiis 
objection  to  the  court,  the  order  of  such 
court,  appointing  appraisers  and  directing  a 
warrant,  will  be  reversed.  Gregory  v. 
Cleveland,  C.  &-  C.  R.  Co.,  4  Ohio  St.  675. 

The  circuit  court  for  the  proper  county 
having  found  that  condemnation  of  a  strip 
of  200  feet  (instead  of  100)  in  width  in  such 
county  was  rendered  necessary  by  the 
character  of  the  land  and  timber,  the  su- 
preme court  will  not  reverse  the  order,  in 
the  absence  of  a  clear  preponderance  of 
evidence  against  such  finding.  Wisconsin 
C.  R.  Co.  V.  Cornell  University,  49  WV.. 
162,  5  A^.  IV.  Rep.  331. 

050.  Reversal  in  part. — When  an  ap- 
peal is  taken  by  the  petitioner  from  an 
order  of  the  court  confirming  the  report  of 
commissioners  appointed  to  assess  dam- 
ages, if  there  is  more  than  one  tract  of 
land,  the  order  may  be  reversed  as  to  one 
of  the  tracts  and  affirmed  as  to  another. 
Stockton  <S~>  C.  R.  Co.  v.  Galgiani,  49  Cal. 
'39.  7  -'''-"■  Ry-  R''P-  263. 

Where  compenisation  and  damages  arc  as- 
sessed in  one  proceeding  in  favor  of  the 
owners  of  several  distinct  tracts  on  which 
a  right  of  way  is  sought,  an  appeal  by  the 
petitioner  will  bring  \\\t  the  entire  record; 
but  as  the  judgment  is  in  effect  several  as 
to  each  tract  damaged,  a  reversal  of  the 
judgment  as  to  one  tract  will  not  neces- 
sarily require  a  reversal  as  to  the  other 
tracts.     Chicago  &*  P.  R.  Co.  v.  Hildebrand, 
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47  y/w.  iS~»  Evg.  R.  Cas.  145,  136  ///.  467,  27 

.\'.  /•;.  a;-/>.  69. 

t)*">l.  DisiiiiMsal  of  appeal. — An  ap- 
peal from  tlie  award  of  tlic  coinniissioners, 
taken  by  tlic  owners  of  the  property,  will 
not  be  dismissed  because  the  mortj^agecs 
have  not  joined  in  the  appeal.  Neither  is 
it  good  ground  for  dismissing  such  appeal, 
after  the  claimants  have  introduced  their 
evidence  and  rested,  that  the  jury  have  not 
then  examined  tiie  premises  in  controversy. 
Knauft  V.  St.  Paul,  S.  &•  T.  F.  R.  Co.,  22 
Minn.  173,  19  Am,  Ry.  Rep.  307.  —  Re- 
viKWKij  IN  Rippe  V.  Chicago,  D.  &  M.  R. 
Co.,  23  Minn.  18. 

Where  an  appeal  is  taken  from  the  ap- 
praisement of  damages  the  owner  of  the 
land  becomes  the  plaintiff  in  the  district 
court  to  the  extent  that  it  becomes  neces- 
sary for  him  to  prove  his  damage  in  case 
the  railroad  company,  appellant,  fails  to  ap- 
pear for  trial.  In  such  case,  when  the  rail- 
road company  is  apptilant,  it  is  error  to 
dismiss  the  appeal  for  the  reason  that  it  is 
in  default  for  want  of  an  answer.  Omaha, 
N.  <S^  B.  H.  R.  Co.  V.  U instead,  20  Am.  &* 
Eug.  R.  Cas.  399,  17  Nc-d.  459,  23  N.  IV. 
Rep.  350.— Ft) I. LOW KD  IN  Omaha,  N.  &  B. 
H.  R.  Co.  V.  Lamb,  17  Neb.  461 ;  Omaha, 
N.  &  B.  H.  R.  Co.  V.  Lamb,  17  Neb.  462. 

A  report  of  commissioners  which,  in 
form,  makes  separate  awards  of  S550  in  re- 
spect to  each  of  two  quarter  sections  of 
land,  which  together  constitute  but  one 
tract,  is,  in  effect,  an  award  of  giioo  in  re- 
spect to  the  whole  tract,  and  an  appeal 
from  the  whole  award  should  not  be  dis- 
missed for  duplicity.  IVeyer  v.  Milwaukee 
&>  L.  W.  R.  Co.,  10  Am.  &>  Eng.  R.  Cas. 
50S,  57  IVis.  329,  15  N.  IV.  Rep.  481, 

A  railroad  company  commenced  con- 
demnation proceedings,  treating  a  husband 
as  the  owner  of  the  land,  and  prosecuted 
the  proceedings  to  confirmation  of  the  ap- 
praisal of  damages,  but  it  turned  out  that 
the  land  belonged  to  the  wife.  Both  hus- 
band and  wife  took  an  a[)peal,  and  the  no- 
tice of  appeal,  which  was  signed  by  both, 
stated  that  the  land  belonged  to  the  wife; 
and  on  a  subsequent  alTidavit  of  the  wife, 
setting  forth  the  same  facts,  the  court 
granted  an  order  making  her  a  parly  plain- 
tiff. Held,  that  it  was  proper  to  allow  the 
company  to  dismiss  its  proceedings,  being 
in  the  nature  of  a  nonsuit,  with  costs  to  the 
appellants.  Wright  v.  Wisconsin  C.  R.  Co., 
29  JVis.  341,  12  ,i'w.  Ry.  Rep.  201. 


Ooii.  Witlidrawnl  or  discoiitliiii- 
aiii'c. — An  appeal  under  the  Pa.  lateral 
railroad  law,  from  a  report  of  viewers,  can- 
not be  discontinued  after  twenty  days  have 
elapsed  from  the  filing  of  the  report,  with- 
out consent  of  the  opposite  party.  Rrcncn 
V.  Corey,  43  Pa.  St.  495.— DlsiiNGUlsiiicu 
IN  Schuylkill  River  E.  S.  R.  Co.  v.  Harris, 
124  Pa.  St.  215. 

An  appeal  by  either  party  from  the  award 
of  viewers  in  eminent  domain  proceedings, 
under  the  Pa.  Act  of  Feb.  19.  1S49,  operates 
for  the  benefit  of  both  parties ;  and  after 
issue,  trial,  and  verdict,  appellant,  after  the 
time  limited  for  appeal,  cannot  withdraw 
the  appeal  and  have  the  award  confirmed; 
but  where  the  court  has  entered  such  an 
order,  the  appellee  cannot  enter  an  appeal 
nunc  pro  tunc,  but  may  have  the  order  of 
confirmation  vacated.  Schuylkill  River  E. 
S.  R,  Co.  V.  Harris,  124  Pa.  St.  215,  16 
Atl.  Rep.  838. — Distinguishing  Brown  v. 
Corey,  43  Pa.  St.  495 ;  King  v.  Sloan,  i  S.  & 
R.  (Pa.)  ^^\  Hostetter  v.  Kaufman,  u  S.  & 
R.  146. 

053.  Reiiiaiuliiii;  niul  further  pro- 
ceedings below. — Wlien  the  judgment 
of  the  Ohio  probate  court  confirming  a  ver- 
dict in  condemnation  proceedings  under  the 
Municipal  Code  is  reversed  by  the  common 
pleas,  and  the  cause  remanded  for  a  new 
trial,  the  corporation  is  entitled  on  such 
new  trial  to  have  the  compensation  again 
assessed,  though  the  amount  of  the  first 
award  has  been  paid  to  the  landowner,  and 
the  corporation  has  taken  possession  of  the 
land.  Cincinnati  Southern  R.  Co.  v.  Pan- 
ning, Ohio  Prob.  114. 

In  18S0  appellee  instituted  a  proceeding 
to  condemn  land  belonging  to  appellant, 
and  in  Feb.,  1880,  the  jury's  inquest  of  dam- 
ages was  returned  to  and  confirmed  by  the 
circuit  court.  The  court  of  appeals,  upon 
appeal,  reversed  the  judgment  of  confirma- 
tion, upon  the  ground  that  appellee  had  not 
shown  that  the  taking  was  for  a  i)id)lic  use, 
and  that  the  land  was  necessary  for  that 
use,  which  were  held  to  be  conditions  pre- 
cedent to  its  right  to  condemn  the  land. 
Upon  the  return  of  the  case  the  circuit 
court,  in  1S84,  again  confirmed  the  inquest. 
Held,  that  the  case  should  have  been  tried 
de  novo  as  provided  Ijy  the  general  law  of 
1882,  and  not  tried  in  accordance  with  the 
provisions  of  appellee's  ciiarter.  Treary  v. 
Elizahethtim'n,  L.  &"  P.  S.  R.  Co.,  85  h'y.  270, 
3  S.  IV.  Rep.  168.— Quoting  Springfield  & 
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I.  S.  E.  R.  Co.  V.  Hall.  67  111.  99;  Chattaroi 
R.  Co.  V.  Kinncr,  81  Ky.  223. 

In  case  of  a  railroad  company  that  has 
obtained  a  right  of  way  through  the  domain 
of  the  state,  and  authority  is  given  the  com- 
pany to  force  the  alienation  of  such  private 
projjerty  as  may  lie  on  the  line  or  route  of 
the  road,  and  is  required  for  the  uses  and 
location  thereof,  a  scrupulous  regard  to  the 
ascertainment  of  a  just  and  full  valuation  of 
the  property  to  be  taken  from  the  owner, 
and  the  compeusation  to  be  given  him, 
must  be  observed.  If,  therefore,  one  set  of 
commissioners  have  made  a  report  of  the 
value  of  the  property,  which  was  set  aside 
by  the  judge  a  quo,  at  the  request  of  the 
company,  and  another  have  been  appointed, 
who,  after  taking  further  testimony,  have 
made  a  second  report,  reducing  the  value  of 
the  property  to  i)e  taken  below  one  half 
that  placed  upon  it  by  the  first  set  of  com- 
missioners, which  latter  estimate  is  ap- 
proved by  the  judge  a  quo,  the  supreme 
court  will,  on  appeal,  in  the  exercise  of  their 
discretionary  powers  in  such  cases,  remand 
the  cause  to  the  court  of  the  Srst  instance, 
with  instructions  that  a  new  commission  be 
appointed  and  the  case  be  in  other  respects 
proceeded  with  according  to  law.  New 
Orleans,  M  V  C.  R.  Co.  v.  Zeringue,  23  La. 
Ann.  521. 

U54.  Eflfect  ot'tlie  neiicleiicy  of  the 
nppesil,  general ly.*— The  prayer  of  an 
appeal  to  the  supreme  court,  and  an  inten- 
tion to  prosecute  it,  does  not  disturb  or  sus- 
pend the  final  judgment  for  compensation. 
Lake  Erie  &•  IV.  K.  Co.  v.  Kinsey,  14  Am. 
&'  Eng.  A\  Cas.  309,  87  /nt/.  514. 

Where  damages  for  a  right  of  way  have 
been  assessed  l)y  a  sherirt's  jury,  and  the 
amount  so  assessed  deposited  with  the 
sherill,  and  the  railroad  company  appeals 
from  such  assessment,  the  right  of  the  land- 
owner to  receive  tiie  amount  so  assessed 
and  deposited  is  suspended  imiil  the  appeal 
is  hearrl.     Peterson  v.  Eerreby,  30  hnva  327. 

A  partition  of  the  premises  pending  the 
appeal  does  not  have  the  elTect  to  dismiss 
it.  The  right  of  way  is  acquired  when  the 
damages  assessed  are  paid  to  the  sherifT, 
and  all  conveyances  made  afterward  are  sub- 
ject to  the  title  of  the  company  to  such 
rigiit  of  way.  Ruppert  v.  Cliicago,  O.  (S-»  St. 
J.  R.  Co.,  43  Iowa  490,  14  Am.  Ry.  Rep.  470. 

*  Effect  of  appeal  by  company  and  abandon- 
ing the  same,  see  39  Am.  &  Eng.  R.  Cas.  1O8, 

ixhstr.   . 


Where  a  company  condemns  a  right  of 
way,  and,  pending  an  appeal,  it  dismisses 
the  action,  withdraws  the  money  from  the 
hands  of  the  sherill.  and  abandons  whatever 
right  it  has  obtained  by  the  proceedings,  it 
is  not  thereby  burred,  if  it  acts  in  good 
faith,  from  subsequently  beginning  another 
proceeding  to  condemn  another  rigiit  of 
way  over  the  same  land.  Corhiit  v.  Cedar 
Rapids,  /.  /•■.  &-  N.  ir.  R.  Co.,  66  /o7i'a  75,  23 
JV.  IV.  Rep.  270. 

It  is  uncertain,  pending  an  appeal,  whether 
the  report  of  the  commissioners  to  appraise 
lands  for  railroad  purposes  will  stand.  In 
this  uncertainty  it  would  not  be  reasonable 
to  set  aside  their  award  for  the  failure  to 
pay.  AV7C  IVv/-,  //'.  .S".  &^  B.  R.  Co.  v. 
Townsend,  36  ////;/  (,\'.  ]'.)  630. 

An  appeal  by  a  railroad  company  (the  de- 
fendant) from  the  assessment  of  damages 
by  commissioners  appointed  in  pursuance 
of  its  charter  brings  up  the  whole  case  into 
the  superior  court,  where  the  parties  can 
have  every  right  relating  to  such  damages 
adjudged  and  determined.  Therefore  a 
separate  action  involving  the  same  rights 
will  be  dismissed  with  costs.  I'liifer  v. 
Carolina  C.  R.  Co.,  72  N.  Car.  433.— QuoTliD 
IN  Sedalia  v.  Missouri,  K.  &  T.  R.  Co.,  17 
Mo.  App.  105. 

A  right  of  way  was  located  over  mort- 
gaged land,  and  condemnation  proceedings 
were  instituted  by  the  company  pending  a 
foreclosure  suit,  which  were  still  pending 
on  appeal  in  the  circuit  court ;  and  the 
mortgagor,  who  was  the  defendant  in  the 
foreclosure,  moved  that  the  railroad  com- 
pany be  made  a  party  thereto.  Held,  that 
the  motion  was  properly  denied.  It  might 
concern  the  railroad  company  to  know  to 
whom  it  must  pay  the  damages  that  might 
be  awarded,  but  the  rights  of  the  mort- 
gagor could  not  be  prejudiced  because  the 
company  was  not  before  the  court.  Farmers' 
<S-»  aM.  Hank  v.  Eldred,  20  Wis.  196. 

A  charter  provided  that  the  company 
might  condemn  for  a  right  of  way  a  strip 
200  feet  wide,  and  might  take  additional 
lands  where  the  board  of  directors,  by  reso- 
lution, declared  them  necessary  for  the  use 
of  the  company.  A  landowner  objected  to 
condemnation  proceedings  to  condemn  a 
strip  300  feet  wide,  that  tiie  directors  had 
not  properly  authorized  the  taking  of  the 
additional  100  feet,  and  appealed  from  the 
award  of  the  commissioners,  and  also  insti- 
tuted a  separate  proceeding  to  set  aside  the 
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award  upon  the  same  ground,  and  it  was 
objected  that  tlie  appeal  was  a  bar  to  the 
second  proceeding;.  //cA/,  tliat  tlie  rij^lit  of 
llie  company  to  C(jndenin  liie  additional  loo 
feet  could  not  be  determined  on  appeal,  and 
lliercf(jre  the  appeal  was  not  a  bar  to  tiie 
otlier  proceediiij,s  and  it  was  proper  to  re- 
strain the  company  froni  c<M)structinf;  its 
mad  over  the  land,  ui\  the  ground  that  the 
(  indemnation  had  not  been  authorized  by 
tlie  directors.  Striiij^liam  v.  Oslilcosh  &•  A/. 
A'.  Co.,  33  UVs.  471. 

In  proceedings  to  condemn  land,  instituted 
by  one  claiming  to  be  the  owner,  the  com- 
pany denied  the  petitioner's  title.  The 
court  determined  tluit  the  petitioner  had 
title,  and  appointed  commissioners  of  ap- 
praisal, who  awarded  compensation  to  him. 
The  company  ai)pealed  from  such  award. 
Afterwards  the  court  ordered  the  company 
to  pay  forihwitli  the  fees  of  the  commis- 
sioners. Held,  proper,  under  Wis.  Kev.  St. 
§^  1848,  1852,  notwithstanding  the  pendency 
of  said  appeal  and  the  denial  of  the  peti- 
tioner's title.  (Winslow,  J.,  dissenting.) 
Taylor  v.  Chicugo,  M.  &*  SI.  P.  A\  Co.,  81 
li't's.  82,  51  N.  IV.  Rep.  93.— Distinguish- 
ing Wooster  v.  Sugar  River  Valley  R.  Co., 
57  Wis.  311;  Walton  v.  Green  Bay,  W.  & 
St.  P.  R.  Co.,  70  Wis.  414. 

1)55.  KItcH't  of  ai>i>e»l  as  a  siiper- 
sedcuH  or  .stay. — An  appeal  by  a  land- 
owner from  the  award  of  commissioners 
operates  as  a  supersedeas,  and  deprives  the 
condenming  company  of  the  right  to  ap- 
propriate the  land  until  the  appeal  has  been 
determined  and  the  sum  awarded  by  the 
jury  is  either  paid  or  tendered.  Jersey  City, 
N.  &•  W.  N.  Co.  V.  Central  R.  Co.,  49  Am. 
u^  Kiig.  R.  Cas.  256,  48  A'.  /.  Eg.  379,  22 
.///.  Kep.  728. 

Under  the  N.  Y.  Code  of  Civ.  Pro.  §  3375, 
the  right  of  a  defendant,  in  condemnation 
])n)ccedings,  to  a  stay  of  proceedings,  pend- 
ing an  appeal  to  the  general  term,  is  not  an 
absolute  one,  but  the  decision  of  the  ques- 
tion as  to  whether  the  stay  shall  be  granted 
or  refused  rests  in  the  discretion  of  the 
court,  and  must  be  determined  by  the  cir- 
cnnislancesof  each  case.  Manhattan  R.  Co. 
v.  titrouh,  70  I  Inn  363,  53  N.  Y.  S.  R.  811. 

A  railroad  comi)any  appealed  an  eminent 
domain  proceeding  from  the  circuit  court 
to  the  court  of  appeals,  accompanying 
which  was  a  supersedeas,  issued  at  the  in- 
stance of  both  parties.  After  the  court  of 
appeals  had  affirmed  the  judgment,  but  be- 


fore any  mandate  of  that  court  was  issued, 
the  circuit  court  ordered  the  amount  of  the 
judgment  paid  into  court  and  granted  a 
writ  of  possession.  Held,  that  such  order 
was  illegal  and  void,  and  that  no  costs 
could  be  imptjsed  on  either  parly  unrier  it. 
Piel  V.  Cuviiiji^ton  S.  R.  T.  R.  Co. ,  {Ky.)  \  2 
S.  //'.  Rtp.  759. 

05<(.  KH'ct-t  as  an  apiioaraiice  aiul 
waiv«^r  of  iri'<>;;iilai'iti('s. — Where  pro- 
ceedings are  taken  by  a  railroad  comjiany, 
and  after  the  award  of  the  commissioners 
had  been  filed,  the  landowner  takes  an  ap- 
peal from  such  award,  such  appeal  is  an 
entry  of  appearance  by  the  landowner,  and 
waives  all  questions  as  to  the  suHkicncy  of 
notice  or  jurisdiction  of  the  person,  At- 
chison, T.  &»  S.  F.  R.  Co.  v.  Patch,  28  Kan. 
470. — Following  Central  Branch  U.  V.  R. 
Co.  V.  Atchison,  T.  k  S.  F.  R.  Co.,  26  Kan. 
669.—  U'hitely  v.  Mississippi,  IV.  P.  &•  P. 
Co.,  36  Am.  (S>»  /ing.  R.  Cas.  624,  38  MifiH. 
523,  38  N.  IV.  Rep.  753- 

So,  also,  he  waives  all  objection  as  to  no- 
tice and  that  the  apjjraisers  were  not  prop- 
erly sworn.  Tr ester  v.  Missouri  Pac.  R. 
Co.,  33  Neb.  171,  49  A^.  W.  Rep.  11 10. 

An  appeal  from  the  award  of  commis- 
sioners, bringing  in  question  only  the  suffi- 
ciency of  the  damages,  is  not  inconsistent 
with  a  proceeding  to  vacate  the  appoint- 
ment of  the  commissioners  and  to  oppose 
the  condemnation  proceedings.  In  re  Min- 
neapolis R.  Terminal  Co.,  38  Minn.  157,  36 
N.W.Rep.xo-^. 

Objections  to  the  jurisdiction  of  a  sher- 
iff's jury  are  not  waived  by  an  appeal  from 
their  award.  Stough  v.  Chicago  &»  jV.  U'. 
R.  Co.,  30  Am.  &'  Eng.  R.  Cas.  396,  71  Io7ua 
641,  33  A^.  IV.  Rep.  149. 

057.  Ett'ect  upon  company's  rij^Iit 
to  enter  an<l  construct  the  road.*— 
A  railroad  corporation  created  under  Ga. 
general  law  of  1881  may,  after  having  i)aid 
or  tendered  to  the  landowner  the  compen- 
sation awarded  by  the  assessors,  prosecute 
the  work  of  construction  pending  an  appeal 
from  the  award  to  the  superior  court,  the 
statute  allowing  the  appeal  providing  ex- 
pressly that  the  same  shall  not  hinder  or 
delay  the  progress  of  the  work.     Oliver  v. 

*  Right  of  company  to  use  land  while  an  ap- 
peal is  pendincr,  see  notes,  27  Am.  &  Eno.  R.  Cas. 
368;  14  /(/.  319. 

Appeal  by  landowner.  Right  of  company  to 
enter  upon  the  land,  see  51  Am.  &  Eng.  R. 
Cas.  513,  abslr. 
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Union  Point  «S-  W.  P.  K.  Co.,  y)  Am.  &^ 
Eng.  R,  Cas.  107,  83  Ga.  357,  9  S.  E.  Rep. 
1086. 

Nor  will  an  injunction  lie  restraining  the 
company  from  such  work.  Cooper  v.  An- 
niston  &^  A.  R.  Co.,  36  Am.  &*  Eng.  R.  Cas. 
581,  85  Ala.  106,  4  So.  Rep.  689.— Distin- 
guishing Browning  v.  Camden  &  W.  K.  dfe 
T.  Co.,  4  N.  J.  Eq.  47.— FoLLowKiJ  in  Mobile 
«&  Ci.  R.  Co.  V.  Alabama  Midland  H.  Co., 
39  Am.  &  Eng.  K.  Cas.  117,  87  Ala.  520,  6 
So.  Rep.  407. 

Under  the  111.  Act  of  1852,  relating  to  the 
rii^lit  of  way,  where  an  appeal  was  taken 
from  the  decision  of  the  commissioners,  if 
the  parly  seeking  the  condemnaiion  desired 
to  enter  upon  and  occupy  the  property 
pending  the  appeal,  it  was  necessary  that  a 
bond  should  be  given  to  the  person  whose 
property  was  sought  to  be  taken,  to  secure 
the  payment  of  the  judgment  that  might 
filially  be  rendered.  Possession  taken  for- 
cibly pending  an  appeal,  without  giving 
such  bond,  is  illegal,  and  may  be  recovered 
back  in  an  action  of  forcible  entry  and  de- 
tainer. Mitchell  V.  Illinois  &^  St.  L.  R.  &* 
C.  Co.,  68  ///.  286. 

Where  a  railway  company  prosecutes  an 
appeal  from  the  assessment  of  compensa- 
tion and  damages,  and  gives  the  bond  pro- 
vided for  in  Illinois  Eminent  Domain  Act, 
§  13,  conditioned  for  the  payment  of  such 
compensation  as  niay  be  finally  adjudged  in 
the  case,  it  will  have  the  right  to  enter 
upon  the  use  of  the  property  pending  the 
appeal,  and  it  will  be  error  in  the  trial  court 
to  refuse  the  petitioner  an  order  authoriz- 
ing such  entry  and  use.  Chicago,  S.  F.  <&>» 
C.  R.  Co.  V.  Phelps,  125  ///.  482,  15  West. 
Rep.  281,  17  A'.  E.  Rep.  769. 

Where  a  landowner  a|)peals  and  the  com- 
pany gives  bond  under  the  statute  to  ob- 
tain immediate  possession,  and  the  award 
is  affirmed  on  appeal,  and  suit  is  brought  to 
enforce  the  penalty  of  the  bond,  the  amount 
of  damat;cs  to  be  awarded  is  the  amount  of 
llie  award  in  the  condeninaiion  proceeding 
with  interest  and  costs.  Ccntralia  &»  C.  R. 
Co.  v.  Henry,  31  ///.  A  pp.  456. 

One  who  obtains  a  decree  quieting  his 
title  to  lands  which  have  been  wrongfully 
taken  and  occupied  by  a  railroad  company, 
is  not  estopped  from  assorting  his  rights 
under  the  decree  by  afterwards  making  ap- 
plication for  the  assessment  of  damages, 
where  the  railroad  company  has  repudiated 
such  claim  and  successfully  resisted  it.     In- 


diana, n.  6-  W.  R.  Co.  V.  Allen,  113  Ind, 

581,  12  West.  Rep.  887,  15  N.  E.  R,p.  446. 

Where  the  official  authorities  of  a  city  of 
the  third  class  attempt  to  take  private 
property  for  public  use,  and  the  compensa- 
tion therefor  has  been  determined  by  the 
assessment  of  five  disinterested  houseiiold- 
ers  of  the  city,  and  the  landowner  has 
availed  himself  of  an  ap|)eal  from  the  deci- 
sion of  such  householders  to  tiie  district 
court,  he  is  entitled,  in  the  absence  of  pro- 
visions of  law  to  the  contrary,  to  the  posses- 
sion of  his  land  during  the  pendency  of  the 
appeal,  and  to  an  injunction,  if  necessary, 
to  protect  such  possession.  Ci/y  0/  Kansas 
v.  Kansas  Pac.  R.  Co.,  18  Kan.  331,  15  /Im. 
Ry.  Rep.  355.  —  Quoting  Hlackshire  v. 
Atchison,  T.  tS:  S.  F.  R.  Co.,  13  Kan.  514. — 
Exi'l..\iNi:u  IN  Central  Hranch  U.  P.  R.  Co. 
V.  Atchison, T.&  S.  F.  R.  Co.,  28  Kan.  453. 

Tiie  legislature  of  1870  enacted  a  statute 
which  authorized,  upon  the  application  of 
a  railroad  company,  the  appointment  of 
commissioners  to  assess  damages  caused  by 
the  appropriation  of  land  for  the  right  of 
way,  and  required  the  company  to  deposit 
the  amount  of  such  award  with  the  county 
treasurer,  subject  to  the  order  of  the  land- 
owner. It  further  provided  that  the  land- 
owner might  appeal  from  such  award, but  that 
such  appeal  should  only  be  as  to  the  amount 
of  damages,  and  should  not  delay  the  prose- 
cution of  the  work,  and  that  the  railroad 
company,  upon  giving  a  bond  conditioned 
for  the  payment  of  al'  damages  which  should 
finally  be  recovered,  might  enter  upon  the 
land  and  construct  its  road.  Held,  that  such 
statute  was  valid  ;  that  the  occupation  by 
the  railroad  company  pending  the  appeal 
was  provisional  only,  and  that  the  land- 
owner seeking  to  avail  himself  of  the  ap- 
peal must  take  it  subject  to  the  conditions 
imposed  by  the  legislature.  Central /haiich 
U.  P.  R.  Co.  v.  Atchison,  T.  &•  S.  F.  R. 
Co.,  10  .Idi.  i^^  Eng.  R.  Cas.  52S,  28  Kan.  453. 
— Exi'i.AiNiNG  Atchison,  T.  iS;  S.  F.  R.  Co.  7/. 
Weaver,  10  Kan.  344;  Missouri,  K.  iS:  T.  R. 
Co.  7>.  Ward,  10  Kan.  352  ;  St.  Josi';)li  iS:  D. 
C.  R.  Co.  7'.  Callendcr,  13  Kan.  496;  Hlack- 
shire 7'.  Atchison,  T.  &  S.  F.  R.  Co.,  13  Kan. 
514  ;  City  of  Kansas  7'.  Kansas  Pac.  R.  Co. 
18  Kan.  334.  Quoting  Peterson  v.  Ferrcbv, 
30  Iowa  327  ;  Doughty  7'.  Sonierville  ^  E. 
R.  Co.,  21  N.  J.  L.442. — OuoiKDiN  Rotlian 
V.  St.  Louis,  O.  H.  &  C.  R.  Co.,  113  Mo.  132. 

Where  a  railroad  company  is  already  in 
possession  of  land  and  operating  its  road 
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thereon  under  a  license,  anrl  institutes  a 
procecdiM)^  to  cundunin  the  liind,  it  may  ap- 
pi.al  from  llie  county  court  to  the  circuit 
court,  without  depositinj^  in  court  the 
amount  of  tin;  judj^'iucnt  for  daimij^cs,  or 
surrendcrini,'  |iossession  of  tin;  land,  yls/i- 
liiHil  ( '.  L-'  /,  y/.  Co.  V.  Davidson,  (l\y.)  zoS, 

ir.  a;/>.  270. 

Where  tiic  ciiartfr  of  a  railroad  company 
n(|uin  d  the  company  to  ])ay  or  tender  the 
damai,'i.v-;  ior  i.ind  taken  for  their  road  to 
tile  owner,  jjcfore  they  should  break  j^rouiul 
up' in  til  s;im(;,  and  if  such  tianuij^i-s  could 
not  he  aj^rced  upon  by  the  parties  i)rovi(led 
(or  their  assessment  by  commissioners, 
from  whose  decision  an  uncoiuiitioiial  rij^ht 
of  ;i|)pe;il  was  ffiven — //r/d,  that  the  com- 
pany could  not,  by  tendering  the  iimount 
of  dama^^es  found  by  the  commissioners, 
^ain  the  right  to  break  j^round  j)ending  an 
appeal  fnjm  the  commissioners'  award. 
JUirainiii}^  V.  drindni  &-•  W.  R.  &*  T.  Co.,  4 
A'.  J.  Ju/.  Jfj.  —  AiM'KoviNG  Honaparte  7'. 
Camden  &  A.  U.  Co.,  i  Haldw.  (U.  S.)  229.— 
Dim  i.NcuisiiK.i)  in  Cooper  7/.  Anniston  & 
A.  K.  Co.,  36  Am.  &  Eny.  R.  Cas.  581.  85 
Ala.  106,  4  So.  i<ep.  68y. 

And  if  the  company,  in  such  case,  enter 
upon  the  land  for  the  purpose  of  construct- 
in}5  their  works  thereon,  an  injunction  will 
be  j^ranied  to  restrain  them.  l>ro7vniiig  v. 
Camdi'u  &^  ir.  A'.  &^  T.  Co.,  4  N.J.  Kq.  47, 
-- Disi  iNouisiiKU  IN  Evans  V.  Missouri,  I. 
&  N.  U.  Co.,  64  Mo.  453.  F(ji,i,<)Wi;o  in 
Payne  v.  Kansas  h  A.  V.  K.  Co.,  47  Am.  <S 
Eni;.  K.  Cas.  228,  46  Fed.  Kep.  546. 

Under  the  prcjvisions  of  the  New  Jersey 
"  act  to  aulhori/e  the  formation  of  railroad 
companies  and  rej^ul.ite  the  same,"  prescrib- 
inj;  the  mode  of  proceeding  for  ci^ndemna- 
tion  of  lands,  upon  filiiif^  the  report  of  the 
<;()mniissioners,  and  payment  of  the  amount 
awarded  to  the  parly  entitled  thereto,  or,  on 
their  refusal  to  acce|)t  it,  upon  iKiymcnt 
thereof  into  the  circuit  court  of  tiic  county 
where  the  lands  lie,  the  company  may  en- 
ter at  once  into  possession  of  the  land  con- 
demned, and  proceed  with  the  construction 
of  their  road,  at  iuiy  time  before  an  ap|)eal 
is  taken  from  the  report.  The  fiict  of  the 
existence  of  an  appeal,  taken  after  the 
amount  of  the  award  has  been  paid  into 
court  and  the  company  has  entered  into 
possession  of  the  condemned  premises,  does 
not  deprive  the  company  of  the  ri},dit  to 
possession  until  after  the  trial  of  the  appeal 
and  payment  or  teiuler  (and,  on  refusal,  pay- 


ment into  court)  of  the  amount  of  the  ver- 
dict (jf  the  jury.  Mitrir  &*  .S'.  A'.  Co.  v. 
Delaware  &*  li.  /»'.  A'.  Co.,  26  A'./.  ].i/.  464. 
A  reasonable  time  must  be  allowed  to  per- 
fect the  arrangement  as  to  the  use  of  the 
laiul,  to  be  deiermined  by  all  atteiidinj^  cir- 
cumstances ;  .ind  peiuling  appeal  from  con- 
dcnmation  proceediuf^s,  the  railroad  may 
rent  the  premises,  and  the  owner  of  liie  fee 
will  not  l)e  entitled  to  mesne  prolits.  Koss 
V.  I'eniisylvania  K.  Co.,  (J'a.)  27  Am.  ir^Jiii^, 
A'.  Cas.  367.  4  A//.  Rip.  850. 

5.  Certiorari;  Error;  Mandamus;  Prohibi- 
tion. 

)>.'K.  Coi'tiorui'i,  wIkmi  tin;  proper 
r<'iii(>ily. — When,  in  a  proceedinj,'  to  con- 
denm  land,  the  district  court  makes  an  order 
which  it  has  no  jurisdiction  to  nnike  in  re- 
lation to  the  use  of  the  |)ropcrty  sought  to 
be  coiulemned,  .md  there  is  nf>  appeal  from 
the  order,  certiorari  is  the  projier  remefly 
to  annul  the  (jrder  before  the  damages  it 
authorizes  have  been  sustaitu'd.  The  fact 
that  a  trespass  under  such  order  may  be 
enjoined  in  ecpiity  does  not  prevent  it 
from  being  reviewed  on  ceriiorari,  for  the 
mere  fact  that  the  order  is  void  will  not 
alone  authorize  an  injunction.  California 
Pac.  R.  Co.  V.  Central  Pac.  R.  Co.,  47  Cal. 
528,  7  Am.  Ry.  Rep.  532. 

Where  a  landowner  shows  that  an  appli- 
cation for  the  appointment  of  commission- 
ers and  the  assessment  of  damages  were 
without  his  knowli'dge,  and  that  he  did  n  . 
receive  knowledge  of  the  facts  until  .e 

twenty  days  had  expired  in  wh  ,ical 

might  be  taken,  under  the  stai.  is  en- 

titled to  have  the  decision  rev  ed  by  a 
certiorari.  Joliet  &>  C.  A'.  Co.  v.  lUn  1  <Kt's,  24 
///.  562. 

If  the  proceedings  of  county  commis- 
sioners, in  estimating  damages  f(jr  land 
taken,  are  irregidar,  the  remedy  is  to  be 
sought  by  an  api)li<ati.)n  to  the  sn])reme 
court  for  a  certiorari,  aiul  not  l)y  an  appli- 
cation to  the  commissioners  for  a  jury  to 
revise  the  damages.  If  the  latter  course  be 
taken,  it  is  an  admission  that  the  pre\ious 
proceedings  are  regular,  imd  a  waiver  of  e.x- 
ce|)lions  thereto.  Pitc/d'itrif  R.  Co.  v.  Pos- 
toH  &^  M.  R.  Co.,  3  Ciisli.  (.Uass.)  58. 

Certiorari  will  lie  to  ••evi<'w  proceedings 
to  condemn  land  when  void  for  want  of 
jurisdiction,  though  it  should  not  be  favored 
where  any  other  remedy  is  adequate.     J)//n- 
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lap  V.    Toledo,  A.   A.  &^  li.    T.   N.   Co.,  46 
Midi.  ii>),  y  A'.   //'.  A'rfi.  ZJ^i). 

Where,  on  an  a[)|)Ciil  to  tlic  siiiircinc 
court  from  liic  conlinnatioii  nf  the  report  uf 
i\  jury,  a  nc.v  .ipprai.ial  is  dinu-tcfl  to  be 
inailc  l)cfoii-  a  new  |iaiK'l,  the  i.oninioii  law 
writ  of  cfittorari  lies,  il  taken  in  proper 
season,  Ut  correct  ^rave  errors  coniniiltcd 
l)y  tiic  jury  in  llieir  |)r(j<ee<iin^s,  alleclinf^ 
injuriously  the  rij^lits  of  ilic  parties;  hut 
such  correction  will  not  extend  to  the  final 
facts  to  be  adjudicated  U|)on  by  the  jury — 
namely,  the  necessity  of  taking;  the  property 
for  \\\v.  public  use,  and  the  just  dainafijes  or 
con)|)ensaiion  to  be  made  therefor,  liaclais 
V.  dartiur,  89  Mich.  209,  50  A'.  //'.  I\ip.  646. 

If  a  [)arty  woidd  k"  l>ack  to  the  procecd- 
injjs  of  commissioners  to  show  anything 
unfair  or  unlawful  in  the  mode  of  their  ap- 
pointment, or  in  the  |)roceedinj{s  |)rior 
thereto,  he  must  brin)^  his  cise  before  the 
court  by  ci'itioiati, or  in  some  other  manner 
in  the  due  course  of  law.  llcniiet  v.  Cain- 
d,n  C'T'  A.  A".  &^  T.  Co.,  14  A'./.  A.  145.— 
KkvikwkI)  in  State  (Morris  iV  K.  R.  Co., 
I'ros.)7A  Hudson  Tunnel  R.  Co.,  38  N.  J. 
L.  548. 

Persons  nanicd  in  a  petition  for  condem- 
nation as  claimants  of  some  interest  in  the 
lanfl,  and  thereby  made  parties  to  the  pro- 
ceeding's, may,  by  ci-rliorari,  (jtiestion  the 
authority  of  the  petitioner  to  institute  such 
proceed  in jj;s,  without  showiiii^  that  they 
really  have  an  interest  in  the  land.  State 
(Central  A".  Co..  Pros.)  v.  Jliidsoii  'l'eriniiial 
A',  Co.,  20  y/w.  &"  JCiijr.  A'.  C'cv.  294,  46  N./. 
L.  289. 

05J».  and  wIh'II  iit»t.— VViiere  the 

only  comjjlaint  made  by  an  owner  (jf  land 
af.;ainst  iirocecdiiitjs  condemnin}'  a  portion 
of  it  for  rij^iit  of  way  is  that  the  dam.-ij^es 
awarded  are  inadequate,  and  that  the  award 
was  made  on  a  day  subsecpient  to  that  li.xed 
in  the  notice,  he  has  a  plain,  speedy,  and 
adequate  remedy  by  appeal,  and  certiorari 
will  not  lie.  Cedar  Rapids.  I.  F.  &^  X.  11 '. 
A'.  Co.  V.  U'l/ela/i,  20  y////.  &^  AV/^'.  A'.  Cas. 
395,  64  /<m'a  694,  21  X.  //'.  A'e/>.  141. 

Maine  Rev.  St.  1857,  ch.  51,  ;>  6,  provides 
substantially  that  when  a  party  failed  to 
prosecute  a  petition  for  a  revision  of  the 
land  damages  awarded  by  the  county  com- 
missioners at  the  next  ret^ular  term  after  the 
fdinjj  of  the  same,  it  should  be  dismisserl 
unless  good  cause  for  delay  is  shown.  The 
determination  of  the  county  commissioners 
as  to  the  suniiieiicv  of  the  excuse  ofTered 


for  delay  is  not  to  be  revised  i)y  the  supreme 
court  by  certiorari,  even  llioiij^h  a  warrant 
for  a  jury  liad  issued  before  the  oriler  of 
dismissal  was  entered.  Portland  i-^  (>.  A'. 
CV;.  V.  Cumberland  County  Coni'rs,  64  ,!/<■.  505. 

if  the  judgment  on  appeal  in  coiiilemna- 
tion  proceedings  be  defective  in  form,  the 
remedy  is  not  by  certiorari,  but  by  applica- 
tion to  the  court  below.  .S/.  Paul  i^  .S'.  C. 
A'.  Co.  V.  Mur/diy,  19  Minn.  500  ((/'//.  4',.;). 

Under  the  N,  V.  (Jeneral  Railroad  Act  of 
1850,  jj  18,  a  second  report  of  commissioners 
in  a  condemnation  proceeding  is  liiial  and 
conclusive  on  all  the  parlies  iiiteiesicd  ;  and 
where  an  appeal  is  thus  prevented  the  pro- 
ceedings cannot  be  reviewed  by  certiorari. 
People  ex  rel.  v.  Putts,  55  A'.  J'.  600.  — Ft )i,- 
i.ovvKi)  IN  Re  Delaware  &  11.  (^anal  Co.,  i^y 
N.  Y.  209.  Rkvikwkk  in  Re  Prospect 
Park  &  C.  I.  R.  Co.,  14  Am.  &  fclng.  R.  Cas. 
362,  85  N.  Y.  4«y. 

In  |)roceedings against  raihoad  companies 
for  damages,  the  only  remedy  under  the  i'a. 
Act  of  April  27,  1855,  for  error  not  appear- 
ing upon  the  face  of  the  |)roceedings,  is  by 
ajiiJCil.  Church  v.  Northern  C.  A'.  Co.,  45 
Pa.  St.  339. 

IMtO.  lC<'tiirii  or  aiiswttr  to  tlii^  «><>!■• 
tioniri* — The  return  of  a  juflge  of  probate 
to  a  writ  of  certiorari  sued  out  by  the  re- 
spondents to  review  condemnation  jiroceed- 
ings,  if  responsive,  and  covering  the  points 
of  error  appearing  in  the  atl'idavit,  is  con- 
clusive upon  the  respondents  and  the  court. 
TruTcrse  City,  A',  d^  G.  A'.  Co.  v.  Seymour, 
81  Mich.  378,  45  A^  ff.  A'ep.  826. 

Where  commissioners  who,  under  sum- 
mons of  the  slierilT,  had  assessed  [ilaintilf's 
damages  on  account  of  land  taken  for  rail- 
road purposes,  showed  by  their  answer  to  a 
writ  of  certiorari  that  they  had  ke|)t  within 
their  lawful  sphere,  and  |)roceeded  regularly, 
so  far  as  they  were  concerned— //^/(Z,  that 
the  answer  was  suHicietit.  The  question 
whether  the  company  had  a  right  to  Cf)n- 
demn  the  land  for  the  purjioscs  named  in 
the  proceeding  was  one  with  which  they 
had  nothing  to  flo.  I'orles  v.  Delashntutt, 
68  l,r,oa  164,  26  A'.   //'.  Rep.  56. 

0<»  1 .  TlH^  Iioarins:— What  <|ii«>stioii.s 
may  ln'  coiisiilcrtMl.— The  cor|)orate  ex- 
istence of  a  company  and  its  right  to  exer- 
cise corporate  franchises  cannot  properly  be 
passcfl  on  by  the  inferior  tribunals  for  as- 
sessing damages  in  condemning  lands,  and 
cannot,  therefore,  be  considered  on  certiorari 
to  review  the  action.     Schroeder  v.  Detroit, 
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G.  H.  &*  M.  R.  Co.,  44  Mich,  387,  6  N.  W. 
Rep.  872. 

If  commissioners  have  adopted  and  acted 
upon  illegal  principles  in  making  their 
valuation  of  the  land,  and  assessing  dam- 
ages, the  procee<lings  will  be  set  aside,  and 
to  ascertain  this  fact  affidavits  may  be 
taken  and  read  before  the  court,  on  a  cer- 
tiorari, although  the  merits  of  the  case  may 
not  be  inquired  into.  But  it  is  not  competent 
for  the  supreme  court  to  determine  the 
amount  of  damages  on  tlie  merits  when  the 
commissioners  assessed  the  damages  upon 
the  right  principle.  New  Jersey  R.  &^  T. 
Ci>.  V.  Siiydam,  17  iV.  /.  L.  25.— REVIEWED 
IN  State  ex  rel.  v.  Washoe  County,  7  Nev. 

83- 
On  an  application  by  a  railroad  company 

for  the  appointment  of  commissioners  to 
condemn  lands,  when  a  petition  duly  veri- 
liod  is  presented  to  the  judge,  making  a 
/;/wii/rtt7V  case,  with  due  proof  of  notice, 
tlie  appointment  should  be  made  as  a  mat- 
ter of  course.  All  uncertain  and  debat- 
able questions  should  be  certified  to  the 
supreme  court.  That  court,  on  certiorari 
prosecuted  by  the  aggrieved  landowner, 
bringing  up  the  appointment  of  commis- 
sioners, has  power  to  pass  upon  all  ques- 
tions which  afTect  the  right  of  the  company 
to  take  the  plaintiffs'  lands,  so  far  as  they 
will  show  that  as  to  the  plaintiffs  no  such 
autiiority  exists.  Stiite  (Morris  &^  E,  R.  Co., 
Pros.)  v.  Hudson  Tunnel  R.  Co.,  38  A^./.  L. 
54.S,  13  ///«.  A>.  y\e/>.  82  ;  affirming  38  N.J.  L. 
17. — Following  State  7'.  Montclair  R.  Co., 
35  N.  J.  L.  328.  Reviewing  Bennet  v. 
Camden  &  A.  R.  &  T.  Co.,  14  N.  J.  L.  145  ; 
Vail  V.  Morris  &  E.  R.  Co.,  21  N.  J.  L.  189; 
Douiihty?/.  Somervilie  &  E.  R.  Co.,  21  N.  J. 
L.  442  ;  Coster  v.  New  Jersey  R.  &  T.  Co., 
23  N.  J.  L.  227  ;  Childs  7>.  Central.  R  Co., 
33  N.  J.  L.  324;  Morris  &  E.  R.  Co.  7'.  Cen- 
tral R.  Co.,  31  N.  J.  L.  205  ;  State  v.  Easton 
eS:  A.  R.  Co..  36  N.  J.  L.  181. 

On  itrliorari  to  review  an  order  ap- 
pointing; Cfjinmissioners  under  the  N.  J. 
gcitcral  rtilioad  law,  if  it  appear  that  the 
bona  fide  reasonable  effort  to  purchase  has 
not  been  unsuccessfully  made  by  the  pe- 
titioniii!.j  com[)any,  where  the  owner  was 
accessible  and  competent  to  sell,  the  order 
will  l)e  set  aside.  Chambers  v.  Carteret  iS~» 
.V.  A'.  Co.,  54  N.J.  L.  85,  22  .///.  Rep.  995. 

On  such  a  certiorari,  if  it  appear  that  the 
petitioning  company  knew  the  name  of  the 
owner  of  the  land,  and  in  its  application  for 


appointment  of  commissioners  did  not  give 
the  name  of  such  owner,  but  named  as 
owner  another  person  known  by  it  not  to 
have  any  'iterest  in  the  land,  the  order  ap- 
pointing commissioners  will  be  set  aside  at 
the  instance  of  the  real  owner  and  the  per- 
son named  as  owner.  Chambers  v.  Carteret 
6-  S.  R.  Co.,  54  N.  J.  L.  85,  22  Atl.  Kep.  995. 

Where  one  petitioned  for  viewers  to  as- 
sess damages  done  her,  as  owner  of  one 
third  of  certain  lands,  and  as  administratrix 
of  her  daughter,  who  had  died  seised  of  a 
one-fifth  interest  therein,  and  the  court, 
after  viewers  appointed,  and  report  assess- 
ing damages  made,  on  exceptions  thereto 
by  the  company,  that  the  petitioner  had  not 
title,  as  set  forth  in  the  petition,  set  aside 
the  proceedings  at  her  costs,  on  certiorari 
— held,  that  as  the  quantum  of  title  could 
only  appear  by  evidence  dehors  the  record, 
and  as  the  ground  of  the  decision  below, 
setting  aside  the  proceedings  upon  such 
evidence,  could  not  be  legally  known  to  a 
court  of  error,  the  judgment  must  be  re- 
versed and  the  case  reinstated,  to  be  pro- 
ceeded in  according  to  law.  Church  v. 
Northern  C.  R.  Co.,  45  Pa.  St.  339. 

»»2.  WluMi  n  writ  of  error  will  lie. 
— A  writ  of  error  lies  from  the  U.  S.  su- 
preme court  to  the  supreme  court  of  the 
District  of  Columbia,  on  a  judgment  con- 
fir'-'ig  an  assessment  for  damages  by  the 
I'm.',  tor  railroad  purposes,  of  the  street  in 
front  of  the  church  of  defendant  in  error, 
although  the  proceedings  before  the  jury 
and  the  marshal,  and  in  the  supreme  court, 
are  governed  by  a  statute  of  Maryland 
which,  by  the  construction  of  the  courts  of 
that  state,  does  not  allow  an  appeal  or  writ 
of  er- or.  Pa/tiniore  &^  P.  R.  Co.  v.  Si.xth 
Presbyterian  Church.  19  Wall.  (U.  S.)  62. 

Section  15  of  the  charter  of  the  Lnwrencc- 
burgh  &  Upper  Mississippi  R.  Co.  docs  not 
preclude  the  company  from  prosecuting  a 
writ  of  error  to  the  supreme  court  from  an 
award  of  damages  for  land  taken  by  the 
company  in  the  construction  of  their  road, 
although  that  section  states  that  the  judg- 
ment of  the  circuit  court  shall  be  final. 
Laivrencehurgh  &>  U.  M.  R.  Co.  v.  Smith,  3 
Ind.  253. 

Under  the  Miss,  general  statutes,  writs  of 
error  are  allowable  to  revise  the  judgments 
of  the  circuit  court  in  all  civil  cases,  unless 
there  be  an  express  prohii)ition  in  a  particu- 
lar case  ;  and  hence  a  writ  of  error  will  lie 
from  the  judgment  of  the    circiit  court, 
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confirming  or  setting  aside  the  verdict  of  a 
jury  of  inquest,  if  there  be  no  express  pro- 
hibition of  it  in  the  act  authorizing  the  pro- 
ceeding. New  Orleans,  J.  &^  G.  A'.  A\  Co. 
V.  Hemphill,  35  Miss,  17. — Approved  in 
Baltimore  &  O.  R.  Co.  v.  Pittsburg,  \V.  & 
K.  R.  Co.,  10  Am.  &  Eng.  R.  Cas.  444,  17 
W.  Va.  812. 

A  writ  of  error  will  lie  to  review  the 
judgment  of  a  circuit  court  rendered,  in 
pursuance  of  a  statute,  upon  the  verdict 
of  a  jury  on  appeal  from  an  award  of  the 
commissioners  estimating  damages  under 
the  power  of  eminent  domain.  Sullivan  v. 
A'orth  Hudson  County  R.  Co.,  40  ^hn.  &^ 
Kwj;.  R.  Cas.  324,  51  N.  J.  L.  518,  18  Atl. 
Kep.  6S9. 

A  petition  in  error  may  be  entertained  in 
the  supreme  court  to  revise  tlie  judgment 
f)f  the  probate  court  in  a  proceeding  for 
the  appropriation  of  land  by  a  railroad  cor- 
poration for  its  right  of  way.  Atlantic  &* 
O.  A'.  Co.  V.  Sulli-.'ant,  5  Olu'o  St.  276. 

Where  the  statute  in  condemnation  pro- 
cet'diiigs  does  not  declare  that  the  judg- 
ment shall  be  final,  the  judgment  of  the 
inferior  court  must  stand  as  all  other  judg- 
ments, and  the  aggrieved  party  is  entitled 
to  the  benefit  of  the  general  law  regulat- 
ing writs  of  error  and  supersedeas.  />'<?/- 
tiinore  &•  O.  R.  Co.  v.  Pittsburg,  IV.  &•  A'. 
A".  Co.,  10  Ant.  &•  Eng.  R.  Cas.  444.  17  ]V. 
Va.  812.— APl'KoviNd  New  Orleans,  J.  &  G. 
N.  R.  Co.  V.  Hem|)hili,  35  Miss.  17. 

In  condemnation  proceedings  one  H.was 
allnwed  to  file  a  petition  of  intervention  al- 
leging that  before  the  proceedings  she  was 
owner  of  one  of  the  lots  in  question,  and 
conveyed  the  same  to  defendant's  grantor; 
that  at  the  time  of  the  conveyance  she  was 
a  I  linor  ;  and  th.it  she  lia'i  elected  to  disaf- 
firm tiie  conveyance;  and  praying  that  the 
d. linages  assesserl  for  such  lot  he  paid  to 
luT.  less  the  considenition  received  by  her. 
Tlu;  court  adjudged  that  the  entire  com- 
pensaiion  be  paid  to  defendant.  Held,  thut 
suiii  judgment  was.  as  to  II.,  a  final  judg- 
iin'iit  to  which  a  writ  of  error  would  lie. 
Hiitiiiinson  v.  McLaughlin,  15  Colo.  492,  25 
I'ar.  Rep.  317. 

tM»;j.  AVIkmi  orrorwill  not  Ho.  — In  a 
liroeeediiig  to  condemn  l.md  for  railroad 
imrposes,  the  OLOision  of  tlie  court  by 
which  the  merits  of  the  matter  an;  finally 
determincfl  is  a  final  judgment  rendered  in 
a  special  proceeiling.  from  which  an  apjical 
may  be  taken,  and  cannot,  therefore,  be  re- 
4  D.  R.  D.— 52. 


viewed  by  a  writ  of  error.     Sacramento,  P. 
&•  A'.  R.  Co.  V.  Harlan,  24  Cal.  334. 

The  appointment  of  freeholders  to  assess 
damages  for  land  taken  by  a  railroad  is  not 
reviewable  on  a  writ  of  error.  \\'illiams  v, 
Hartford  &'  N.  H.  R.  Co.,  13  Conn.  1 10.— 
Rkvieweu  in  Hannibal  &  St.  J.  R.  Co.  v. 
Morton,  20  Mo.  70. 

The  general  rule  is  that  a  writ  of  error 
will  lie  only  on  a  final  judgment,  or  an 
award  in  the  nature  of  a  judgment,  given  in 
a  court  of  recc'i  acting  according  to  the 
course  of  the  ommon  law.  So  where  a 
statute  authorii.js  a  railroad  comi)any  to 
prosecute  condemnation  proceedings  before 
a  judge  who  may  act  in  chambers,  his  acts 
are  those  of  the  judge  and  not  of  a  court, 
and  his  decision  is  not  a  judgment  within 
the  above  rule  that  can  be  reviewed  by  writ 
of  error.  Hannibal  &•  St.  J.  R.  Co.  v. 
Morton,  20  Mo.  70. — Reviewing  Williams 
V.  Hartford  &  N.  H.  R.  Co.,  13  Conn.  no. 

Where  an  order  of  the  probate  court  ap- 
propriating land  for  the  roadbed  of  a  rail- 
road company  is  reversed  in  the  court  of 
common  pleas,  under  Ohio  Rev.  St.  ??  6437, 
6438,  the  court  retaining  "the  cause  for 
trial  and  final  judgment  as  in  other  cases," 
error  will  not  lie  to  such  judgment  of  re- 
versal. Cincinnati  &•  E.  R.  Co.  v.  Bailey, 
10  .,-/;//.  »S-»  Eng.  R.  Cas.  513,  39  Ohio  St.  170. 
Steubenvillc  tS-  /.  A".  Co.  v.  Patrick,  7  Ohio 
St.  170. 

004.  •Tiirisdictioii -on  error  as  de- 
pendent on  amount.— The  Va.  sui)renie 
court  has  no  jurisdiction  of  a  writ  of  error 
by  a  railroad  company  in  condemnation 
proceedings  from  the  award  of  the  second 
set  of  commissioners,  where  the  dilTerence 
between  said  award  and  that  of  the  first  set, 
to  which  the  company  did  not  ol)ject,  and 
which  was  set  aside  on  the  landowner's 
motion,  is  less  than  the  jurisdictional  mini- 
mum. Atlantic  &^  D.  R.  Co.  v.  Reid,  87  Va. 
I  ii>,  12  .S".  /•;.  Rep.  222. 

\HST>.  Time  wifliin  wliieli  to  sue 
out  tlie  writ.— The  limit. itioii  of  fifteen 
days,  t'l.xed  for  the  commencement  of  pro- 
cceiiings  in  error,  by  the  ninth  section  of 
the  Ohio  Act  of  April  30,  1852,  "to  provide 
for  the  compensatitm  of  owners  of  private 
property  approjiriated  to  the  use  of  corpo- 
rations," is  not,  by  implication,  repealed  nor 
superseded  by  the  provisions  of  the  Code 
of  Civ.  I'ro.  §  523.  liuckingham  v.  Steuben- 
villc i.-  I.  R.  Co.,  10  Ohio  St.  25. 

The  9th  section  of  the  act  of  1052  is  ap. 
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plicable  to  proceedings  for  appropriation 
and  compensation  instituted  by  tiie  land- 
owner under  the  supiileniental  act  of  April 
f),  1S65  (S.  &  S.  114) ;  and  tiie  proceedings 
in  tiie  i)robate  court  in  such  cases  can  be 
reviewed  by  the  court  of  common  pleas 
o'lly  when  the  petition  in  error  is  filed  for 
I  hat  purpose  witliin  fifteen  days  from  tiie 
riiiiiiion  of  the  jurjgment  in  tlie  probate 
(Mun.  L////t'  Miami  R.  Co.  \.  Hopkins,  19 
Ohio  St.  279.  — Rkviewku  in  Cleveland  & 
M.  V.  K.  Co.  V.  VVicl<,  35  Ohio  St.  247. 

t)GO.  Eflect  of  the  pciKloiiey  of  tlio 
writ. — The  right  to  enter  upon  condemned 
lands,  wiiich  is  conferred  by  N.  J.  Rev.  tit. 
"  Railroads  and  Canals,"  §  100,  upon  a  rail- 
road, upon  paying  the  amount  awarded  by 
the  commissioners,  is  not  stayed  by  the 
suing  out  of  a  writ  of  error  by  the  owner  of 
the  lands.  Packard  v.  Ihrgen  Neck  li.  Co., 
48  A^.  /.  Eg.  281,  22  ^1//.  K,p.  227. 

Where  a  railroad  corporation  proceeded 
before  a  probate  court,  under  tlie  act  of 
April  23,  1872  (69  Oliio  L.  88),  for  the  as- 
sessment of  compensc'ition  to  the  owner  of 
land  appropriated  to  its  use,  and  a  final 
judgment  was  rendered  by  the  judge  in 
favor  of  the  owner  of  tlie  property  against 
the  corporation,  for  the  amount  assessed  by 
the  verdict  of  the  jury,  and  tiie  corporation 
paid  the  amount  of  such  judgment  into 
court  and  entered  into  possession  of  the 
land,  and  then  filed  its  petition  in  error  to 
reverse  the  judgment  of  the  probate  court, 
and  requested  the  judge  to  retain  the  money 
so  paid  into  court  until  the  final  disposition 
of  the  proceedings  in  error  —/ic/ti,  that  it 
was  the  duty  of  the  probate  court,  on  the 
demand  of  the  party  in  whose  favor  the 
judgment  was  rendered,  to  pay  over  to  him 
the  amcnint  of  such  juflgment,  not\.'ith- 
standing  the  [leiulency  ot  the  proceedings 
in  error  and  the  objection  of  the  corpora- 
tion ;  and  his  f.iiliire  to  do  sf)  is  a  broach  of 
his  oHicial  bond.  Miily  v.  /.loiiiclilv,  23 
Oliio  St.  627.  — DisriNcuisiiKii  in  Si.  Louis 
&  S.  V.  U.  Co.  V.  Iwans  iS:  11.  Fire  Hricii  Co., 
85  Mo.  307. 

}Ht7.  MiiiKliiiiiiis  —  Pntliibitioii.  — 
Where  the  trial  court  heard  a  petition  for 
appointment  of  coinmisshoncrs  in  a  con- 
demnation case,  but  refused  it,  on  tlie 
pround  that  it  had  no  power  to  make  the 
appointment,  mandamiia  will  not  lie  to  re- 
verse that  ruling.  State  ex  ret.  v.  A'eTi//t; 
no  ,1/0.  345,  19  ^'.  IV.  Rfp.  491. 

Since  an   appeal   lies   from  the  probate 


court  to  the  circuit  court,  in  the  matter  of 
proceedings  for  the  condemnation  of  a  right 
(A  way  at  the  suit  of  a  railroad  company,  a 
writ  of  prohibition  or  mandamus  from  the 
circuit  court  will  not  be  awarded  to  prevent 
further  proceedings.  Woodward  Iron  Co. 
V.  Cabaniss,  87  Ala.  328,  6  So.  licp.  300. 

By  the  si.\tli  secti<jn  of  the  charter  of  the 
New  Jersey  Railroad  &  Transportation  Co., 
the  owner  of  any  land  taken  by  the  com- 
pany, who  may  feel  himself  aggrieved  by 
the  decision  of  the  commissioners  ap- 
pointed to  assess  the  damages  in  his  case, 
may  appeal  to  the  ne.xt  court  of  common 
pleas  of  the  county  in  which  the  land  is 
situated;  and  the  said  court  in  a  summary 
way,  either  with  or  without  a  jury,  is  to  re- 
view and  settle  the  amount  of  damages. 
The  supreme  court  directed  a  mandamus  to 
be  issued,  where  the  common  pleas  ordered 
all  proceedings,  on  the  appeal,  to  be  stayed, 
until  a  certiorari  between  the  parties  should 
be  decided  in  the  supreme  court.  Biidd  v. 
New  Jersey  R.  &'  T.  Co.,  14  N.J.  L.  467. 

XIU.  DISCONTIinrANCE  OB  ABANDONMENT  * 

OCS8.  Ui^lit  of  the  coiiipaiiy  t«> 
abandon  thv  procevdin^s.— A  railroad 
company  having  obtained  a  right  of  way 
may  abandon  the  same  and  proceed  for  a 
further  condemnation.  Cooper  v.  Anniston 
&•  ^i.  A'.  Co.,  36  Am.  ij*  En^r.  A'.  Cas.  5.S1,  85 
A/a.  106,  4  So.  Kep.  6S9. 

If  a  company  seeking  condemnation  of 
real  estate  considers  the  coniiiensation  as- 
sessed as  too  high,  it  may  decline  ti>  pay  or 
deposit  the  sum  so  assessed,  and  abandon 
the  proceedings.  Union  Mnt.  L.  Ins.  Co.  v. 
S/ee,  123  ///.  57,  12  N.  J'..  Kep.  543. 

If  the  company  finds  the  award  of  the 
jury  so  large  as  to  render  it  expedient  to  go 
around  the  lots  instead  of  through  them,  it 
can  decline  to  pay,  and  leave  the  landowner 
undisturbed  in  his  possession,  f.eai'en'a'ort/i, 
N.  &^  S.  K.  Co.  V.  U'/iitaker,  42  A'an.  (134, 
22  I'ac.  Rep.  733. 

A  coiporatioM  may  abandon  the  purpose 
of  taking  property  which  it  had  condemned 
for  its  use  without  incurring  any  liability  to 
pay  the  damages  .'iwarded.  The  corpora- 
tion has  no  interest  in  the  property  and  the 

*  Ahaiulcmnicnt  of  cnndi'mniiiiciii  pnMceiliniis, 
S'c  miles,  30  .Am.  i^'  Fn(!.  R.  C\s.  271;  20  /./. 
38.1;  10  /,/.  143;  23  /(/.  122;  3(1  /./  5^3. 

Mow  the  rintit  "f  eminent  (li>ni.iiii  is  jrraiUcd, 
lost,  <ir  transferred,  sec  nutc,  30  Am.  &  Eno.  K. 
Cas.  313. 
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owner  is  not  divested  of  his  title  until  there 
has  been  a  payment  or  a  tender  of  thedam- 
aijes  assissefl.  The  elTect  of  the  condein- 
iKiiioii  p.iicrcdintjs  is  simply  to  fix  the  price 
at  whicii  ilie  corporation  can  take  the  prop- 
erly if  it  choose  to  do  so.  A/an/on  v.  Loiii's- 
viiu,  S/.  L.  &*  T.  K.  Co.,  47  .////.  &*  Entr. 
K.  Ciis.  107,  90  A)'.  491,  14  .S'.  //'.  Rep.  532. 
— yuDllNG  Garrison  v.  Mayor,  etc.,  of  N. 
Y.,  21  Wall.  (U.  S.)  196.  RKViEWiNd  Cave 
%>  Calmes,  3  A.  K.  Marsh.  (Ky.)  36;  Dun- 
can V.  Mayor  of  Louisville,  8  liush  (Ky.)  98. 
A  company  haviufj;  the  power  to  condemn 
land  for  the  purposes  of  its  road,  after  hav- 
ini;  contracted  with  a  landowner  for  a  right 
of  way  and  partly  built  its  roaii,  may  aban- 
don that  route  and  condemn  another  on 
the  same  tract  of  land.  Cape  Girardeau  iS>» 
^S".  C.  M.  R.  Co.  v.  Dennis,  67  Aio.  438. — 
F(ii.i.(>WKi)  IN  Cory  v.  Chicago,  B.  &  K.  C. 
R.  Co.,  44  Am.  &  Eng.  R.  Cas.  183,  100  Mo. 
282,  1 3  S.  W.  Rep.  346. 

Abutting  lot  owners  commenced  an  equi- 
table action  to  restrain  a  com|)any  from 
building  its  road  in  the  street  until  their 
damages  were  |)aid,  and  obtained  a  prelimi- 
nary injunction,  which  was  afterward  va- 
cated under  a  stipulati(jn  that  "the  com- 
pany should  vigorously  prosecute  proceed- 
ings "  to  condemn  the  street  easement,  and 
should  enter  into  an  undertaking  to  indem- 
nify the  landowners.  Some  two  years 
afterward  the  cojnpany  C(  1  imenced  con- 
demnation proceedings,  but  subsecpiently 
made  application  for  leave  to  discontinue, 
with  a  view  of  commencing  a  new  i)roceed- 
ing.  //(/(/,  that  a  discontinuance  would  be 
a  violation  of  the  stipulati<jn  to  vigorously 
prosecute  the  proceedings,  and  should  be 
refused,  In  re  Soiit/urn  Jlou/iTarii  R.  Co., 
43  .\.  Y.  S.  R.  611,63  ^f""  ''3'.  '7  '^'-  y- 
.•<///>/>.  8:8. 

JMM».  Timo  or  HfiiK'«'  ol  lli««  pro- 
(■<>«'«liiig.s  at  wliirli  tiM'.v  may  brabaii- 
doiM'd.* — Where  a  company  instiluies  pro- 
Cfcdiiigs  to  eoiidcmn  not  only  land  for  a 
right  ot  wa\',  but  also  for  depot  and  engine 
house  pin'|ioses,  after  .111  award  of  damages 
has  been  maile,  the  conijianv  may  abandon 
llie  proceedings  as  to  all  of  the  land  except 
that  needed  for  a  righr  of  way  ;  but  in  doing 
so  a  lu-w  assessment  is  necessary  to  separate 
the  portion  of  the  damages  allowed  for  the 


*  At  what  lime  eminent  dotnuin  pruceedlnRs 
may   be  discunliiiucd,  sec   note,  86   Am.   Dkc. 

302. 


right  of  way  only.  Denver  &*  N.  O.  R.  Co. 
V.  Laniborn,  23  /lin.  &•  J'Sni;.  R.  Cas.  115,  8 
Colo.  380,  8  Pac.  Re/>.  582.  ' 

A  company  retains  the  right  to  abandon 
condemnation  proceedings  even  after  it  has 
procured  a  statutory  order  for  possession, 
and  has  taken  such  possession  during  con- 
demnation proceedings;  neither  is  the  com- 
pany prevented  from  abandoning  by  having 
the  ca.se  reviewed  in  the  supreme  court. 
Denver  i3-»  jV.  O.  R.  Co.  v.  Lainborn,  23  Am. 
&r'  Kni,r.  R.  Cas.  1 1 5,  8  Co/o.  380,  8  Rae.  Rep. 
582. 

The  petitioner  even  after  possession 
wrongfully  taken  of  the  land,  and  after  the 
filing  of  a  cross-petition  for  damage  to  the 
part  of  the  land  not  sought  to  be  con- 
demned, has  the  right  to  dismiss  the  pro- 
ceeding, and  it  is  error  to  deny  this  right. 
Chieago,  St.  L.  &•  IV.  R.  Co.  v.  Gates,  30 
Am.  &^  Eng.  R.  Cas.  268,  120  ///.  86,  11  N. 
E.  Rep.  527. 

When  the  owner  appeals  to  the  district 
court  from  the  awarfl  of  damage  by  the 
sheritT's  jury,  the  company  has  a  right  to 
abandon  the  proposed  route,  and,  upon  the 
payment  of  full  costs,  for  this  or  any  other 
reason  to  dismiss  the  proceedings.  Bitr- 
lington  tS-*  .1/.  A'.  Co.  v.  Safer,  i  Icrwa  421. — 
Qi'oiiNi".  Baltimore  &  S.  R.  Co.  7'.  Nesbit, 
10  How.  (U.  S.)  396.— Foi.LOWEU  IN  Hunt- 
ing z'.  Curtis,  10  Iowa  152. 

The  judgment  entered  under  Minn.  Gen. 
St.  1878,  ch.  34,  ^  26,  determines  the  right 
of  tiie  corporation  to  appropriate  the  land 
upon  the  payment  of  the  amount  adjudged 
to  be  due  the  landowner.  Prior  to  the 
judgment  it  may  discontinue  and  abandon 
the  conilemnaiion  proceedings;  but  if  it  has 
actuallv  entered  into  possi-ssion  under  such 
proceedings,  in  the  prosecution  ot  its  enter- 
prise, it  must  also,  in  order  to  rentier  such 
discontinuance  elTectual,  surrender  and 
abandon  the  possession  of  the  prenuses. 
W/tt  v.  .SV.  raii/&^  A'.  /'.  A".  Co..  35  .\finn. 
404,29  .\'.  W.  Rep.  161. — Nor  kom.owino 
Conter  v.  St.  Paul  it  S.  C.  R.  Co.,  24  Miiui. 
313.  —  DisriNdLisiiii)  IN  Kremer  ?'.  Chi- 
cago, M.  iS:  St.  P.  R.  Co.,  51  Am.  iS:  Kng.  R. 
Cas.  3S2,  51  Minn.  15,  52  N.  W.  Rep.  977. 
Im)i.i.()wi;i)  in  Wilcox  v.  St,  Paul  &  N,  i'. 
R.  Co  ,  35  Minn,  439. 

Where  a  charter  only  designates  the  ,'er- 
mini  >A  the  road,  and  leaves  it  entin  iy  to 
the  comi)any  to  locate  the  line  of  the  road, 
and  further  provides  that  in  condemnali(jn 
proceedings  the  court  shall  enter  judgment 
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in  favor  of  the  landowner  for  the  amount  of 
damages  assessed,  and  sliall  make  an  order 
vesting  in  the  company  the  fee-simple  litle 
to  the  land,  the  company  may  change  iis 
route  and  discontinue  the  proceedings  at 
any  time  before  final  judgment  is  entered. 
A'<>r//i  Mo.  R.  Co.  v.  Lackland,  25  Mo.  515. 
— Exi'i.AlXKi)  IN  Gear  v.  Dubuque  Sa  S.  C. 
R.  Co.,  20  Iowa  523.  FoLLOWKi)  in  North 
Mo.  R.  Co.  V.  Reynal,  25  Mo.  534;  Lee  v. 
Tebo  &  N.  R.  Co.,  53  Mo.  178.  Rkvikwku 
IN  Alabama  Midland  R.  Co.  w.  Newton,  94 
Ala.  443. 

After  a  judgment  in  the  district  court  of 
the  value  for  real  estate  condemned  by  a 
railroad  company,  it  cannot  abandon  the 
same  and  in  that  way  avoid  the  payment  of 
the  judgment.  Drath  v.  Burlington  &*  M. 
li.  R.  Co.,  20  Am.  &»  Kng.  R.  Cas.  385,  15 
JVc-i.  367,  18  /V.  IV.  Rep.  717. 

In  a  proceeding  under  the  Ohio  Act  of 
30th  April,  1S52,  to  ascertain  the  amount  of 
compensation  to  be  paid  to  the  owner  of 
property  sought  to  be  appropriated  to  the 
use  of  a  railroad,  such  corporation  is  the 
actor,  and  may  discontinue  the  proceeding 
at  any  time,  at  least  before  the  submission 
of  the  inquiry  to  the  jury.  Dayton  5^  W. 
R.  Co.  V.  Marshall,  1 1  0/tio  St.  497. 

Where,  under  said  act  of  April  30,  1852, 
a  railroad  corporation  regularly  instituted 
proceedings  in  the  proper  probate  court  for 
the  appropriation  of  a  right  of  way  over 
lands  of  a  party  made  a  defendant  in  such 
proceedings,  and  carried  the  same  forward 
until  a  verdict  was  rendered  and  confirmed 
by  the  probate  court,  fixing  the  amount  to 
be  paid  by  the  corporation  for  the  right  of 
way  sought  to  be  appropriated ;  and  the 
corporation  immediately  tiiereupon,  haviiig 
neither  paid  nor  secured  to  be  paid  the 
amount  of  the  verdict,  caused  notice  to  I)e 
entered  on  the  journals  of  said  court  of  its 
abandonment  of  such  intended  aijpropria- 
tions — held,  that  the  probate  court  had  no 
jurisdiction  to  proceed,  on  motion  of  the 
landowner,  tothereupijn  render  a  judgment 
or  order  for  the  payment,  by  the  corpora- 
tion, of  the  amount  of  the  verdict;  and 
such  proceedings  terminating  when  and  as 
they  did,  the  corporation  thereby  gained 
nothing,  and  the  landowner  lost  nothing, 
and  could  not  enforce  against  the  company 
the  payment  of  the  amount  of  such  verdict, 
either  by  action  or  by  mandamus.  State  rx 
rel.  V.  Cincinnati  &*  I.  R.  Co.,  17  (y/io  .SV. 
103. — Followed  in  Hayes  v.  Cincinnati  & 


I.  R.  Co.,  17  Ohio  St.  no.  Reviewed  in 
Oregonian  R.  Co.  v.  Hill,  9  Oreg.  377. 

970.  Iinproper  tu  ubaiiduu  after 
report  coiiliriiied.— Under  N.  Y.  Gen- 
eral Railroad  Act  of  1850,  as  amended  in 
1869,  ch.  237,  there  is  no  obligation  imposed 
on  the  company  to  take  the  land  con- 
demned, until  the  conlirmation  of  the  re- 
port of  the  commissioners  appointed  to 
assess  the  damages.  In  re  Syracuse,  li.  &■• 
N.  Y.R.Co.,i,Hun  (A'.  1'.)  311.— Uistin- 
GUisHi.\(;  Hudson  River  R.  Co.  v.  Out- 
water,  3  Sandf.  (N.  Y.)  690. 

Until  the  report  of  the  commissioners  is 
confirmed,  the  court  may  discontinue  the 
proceedings  at  the  instance  of  the  com- 
pany. In  re  Syracuse,  li.  &*  N.  Y.  R.  Co.,  4 
Jfiin{N.  v.)  311.— Rkvikwinc.  New  York 
C.  R.  Co.  7>.  Marvin,  11  N.  Y.  279. 

A  company  cannot  abandon  condemna- 
tion proceedings  and  refuse  to  pay  tiie 
award  after  the  report  of  the  commissioners 
of  ajjpraisal  has  been  confirmed,  without 
the  leave  of  the  court.  ///  re  Rhine/ux/:  &" 
C.  R.  Co.,  67  N.  V.  242,  16  Am.  Ry.  Rep.  75 ; 
affirniinj'^^  Htm  34. — Ai'i'i.viNt;  In  re  Wash- 
ington Park  Com'rs,  56  N.  Y.  144.  Fol- 
lowing People  V.  Brooklyn,  i  Wend.  (N. 
Y.)  318  ;  Martin  71.  Mayor,  etc.,  of  Brooklyn, 
I  Hill  (N.  Y.)  545,  Stafford  ?'.  Mayor,  etc., 
of  Albany,  6  Johns.  (N.  Y.)  I,  7  Johns.  541  ; 
Hawkins  v.  Rochester,  i  Wend.  54. 

It  is  not  necessary,  in  order  to  conclude 
the  corporation,  that  the  title  to  the  land 
sliould  have  vested  in  it  under  the  proceed- 
ings. It  is  sulFicieiit  if  the  right  to  acquire 
it  on  payment  of  the  award  is  fixed,  fn  re 
Rhineheck  &*  C.  R.  Co.,  67  A'.  1'.  242,  16  yl/n. 
Ry.  Rep.  75  ;  ajjirining  iS  Hitn  34. 

971. or  al'li'r  payiiuMit  or  de- 
posit of  ooilipeiisiiti«ni.— Tlie  privilege 
of  abandoning  condemnation  jjroceedings 
under  the  statute  is  lost  to  a  i)etitif)iiiin,' 
company  whenever  the  landowner  actjuires 
tlie  vested  right  to  the  compensation 
awarried ;  and  such  vested  right  accrues 
when  the  amount  of  the  award  has  been 
paid  or  deposited  as  recpiired  by  tlie  stat- 
ute. Denver  «S-»  A'.  O.  R.  Co.  v.  Lamborn, 
23  Am.  Sf*  Kng.  R.  Cas.  115.8  Colo.  380,8 
Pac.  Rep.  5S2. 

Plaint ilfs  land  having  been  condemned 
upon  proceca'ngs  at  the  instance  of  one 
comjiany,  the  money  paid  to  the  clerk,  the 
land  reduced  to  possession,  the  road  con- 
structed and  put  in  operation,  and  sohl  to 
defendant    company,  such    first    company 
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cannot  afterward,  by  motion,  dismiss  the 
proceedings  as  to  plaintitT,such  action  being 
an  interfcn-nce  with  vested  rights.  Gray 
V.  St.  Lout'.'!  i>»  S.  F.  R.  Co.,  22  j-lin.  &^  Eiig. 
R.  Cits.  106,  81  Mo.  126. 

Where  the  com[)aiiy  lias  recorded  tlie 
order  allirniing  llic  awartl  of  commissioners 
to  assess  damages,  and  has  deposited  the 
amount  as  retiuired  by  N.  V.  General  Rail- 
road A<;i  of  i<S5o,  ;;  18,  the  title  to  the  land 
becomes  vested  in  the  company,  and  it 
(anuoi  change  its  route,  as  it  might  do 
under  some  circumstances,  under  section  23 
of  the  act,  on  the  alleged  ground  that  the 
land  is  not  necessary  for  the  use  of  the 
C(jmpany,  and  thus  avoid  payment  of  the 
damages  awarded.  Crincncr  v.  Walcrto-iVn 
d^  A'.  R.  Co.,  9  //ow.  Pr.  (A'.  )'.)  457.— 
(JUoiKi)  IN  Gray  v.  St.  Louis  iS:  S.  F.  R. 
Co.,  81  Mo.  126. 

KMI.  What  aiiioiiiit.s  to  an  abaii- 
(loiiiiiciit. —  Where  a  railnuid  company 
condemns  |)rivale  pnjperty  tcj  public  use 
an<l  deposits  the  condemnation  money  with 
the  county  judge  of  the  ])ropcr  county,  in 
accordance  with  law,  and  takes  possession 
of  the  condemned  land,  the  subsecjucnt 
withdrawal  of  the  deposit  from  the  county 
judge,  for  the  reason  that  the  proceedings 
were  illegal,  will  be  an  abandonment  of  all 
right  to  claim  the  possession  of  the  real 
estate  under  such  proceedings.  (Cobb,  J., 
dissenting.)  Hull  v.  Cliiciif^o,  />'.  (3^  Q.  R. 
Co.,  21  j\'e/>.  371,  32  A'.   //'.  AV/.  162. 

Where,  after  the  commencement  of  pro- 
ceedings by  a  railroad  corporation  to  acquire 
title  to  lands,  it  leases  its  road  to  another 
company  for  a  long  term  (jf  years,  the  lease 
does  not,  />ir  .sv,  operate  to  abrogate  tiic 
pi  >ceedings  ;  the  land  sought  to  be  con- 
ilenined  may  be  as  necessary  for  the  pur- 
posi's  of  the  corporation  instituting  the 
iiroceedings  after  as  before  the  lease;  but 
if  the  necessity  is  only  in  favor  of  the  lessee, 
it  is  competent  for  it  to  continue  the  pro- 
ceedings in  the  name  of  the  lessor.  A'/'/>  v. 
\',-7u  ]■,'//•  ili^  //.  R.  Co.,  67  A'.  V.  227,  IS 
.////.  AV.  R<-/>.  <;S ;  ajfiriiiiiii^  6  Hun  24. — 
I'oi.i.owi.i)  IN  R^  New  York,  L.  k  W.  R. 
Co.,  23  Am.  &  Kng.  R.  Cas.  43,  99  N.  Y.  12, 
I  \.  v..  Rep.  27. 

.•\  corj)orati()n  authorized  to  construct  a 
railroad  between  two  points,  condemned, 
paid  for,  and  took  for  its  right  of  way  land 
of  plaintilT,  ami,  without  constructing  the 
railroad,  transferred  the  right  of  way  to  an- 


other corporation  authorized  to  construct 
and  operate  a  railroad  between  the  same 
points,  and  the  latter  company  constructed, 
and  has  since  maintained  and  operated,  its 
railroad  over  the  right  of  way  so  trans- 
ferred. Held,  that  plaintiff,  whose  interests 
are  not  affected  by  the  transfer,  cannot  call 
in  tpiestion  the  capacity  of  the  former  com- 
pany to  make,  nor  of  the  latter  company  to 
receive,  the  transfer.  CrolLy  v.  MiuncapoUs 
&^  St.  L.  R.  Co.,  14  Am.  &^  JCiij^.  R.  Cits.  47, 
30  Minn.  541,  16  A'.  \V.  Rep.  422. 

Such  transfer,  though  not  e-xpressly  au- 
thorized by  the  state,  is  not  e(|uivalent  to 
an  abandonment  of  the  use,  or  the  right  of 
way.  Crollij  v.  Minneapolis  Sr'  St.  L.  R. 
Co.,  14  ^/w.  <S^  -^Xv-  ^^-  ^'"'-  47-  3°  ^linn. 
541,  16  A^.  W.  AV/.  422. 

\M>\.  ICvidc'iicu  of  abaiuloiiiiiciit— 
Noii-us«'i'.— The  mere  averment  in  a  bill  to 
set  aside  condemnation  f)roceedings  that 
petitioners  were  in  the  actual  possession  of 
the  land,  and  that  the  raiircad  company 
had  never  taken  possession  of  or  used  the 
land,  together  with  a  small  amount  of  cor- 
responding evidence,  does  not  properly 
I'ring  before  the  court  tlie  question  whether 
or  not  the  company  has  lost  title  to  the 
land  by  abandonment  or  non-user.  Chicago, 
Jl.  &^  O.  R.  Co.  V.  Chamberlain,  84  ///.  333, 
16  Am.  Ry.  Rep.  466. 

Where  a  company  fails  either  to  pay  or 
secure  the  amount  of  damages  awarded  to 
a  landowner  for  a  right  of  way,  and  con- 
structs its  road  over  other  lands,  it  is  as 
conclusive  evidence  of  an  abandonment  as 
if  it  had  been  entered  of  record  in  court. 
State  ex  rel.  v.  Cincinnati  &^  I.  R.  Co.,  17 
0/1 10  St.  103. 

A  railroad  company  has  i  right  in  con- 
demning land  fo  regard  and  make  pro- 
visions for  its  future  as  well  as  its  present 
neeils,  and  non-user  of  a  portion  of  the  land 
for  certain  purposes  cannot  be  held  to  bean 
abandonment.  Pittsburt^h,  Ft.  If'.&^C.R. 
Co.  V.  J\,i,  152  Pa.  St.  488,  25  Atl.  Rep.  (>\2. 

A  corporation  taking  land  by  virtue  of  its 
right  of  eminent  domain  is  entitled  to  a 
reasonable  time  in  whicii  to  mature  its 
jilans  for  its  use  and  ()ut  them  into  execu- 
tion. During  the  pendency  of  legal  pro- 
ceedings relating  to  tiie  appropriation  of 
the  land  it  cannot  be  expected  to  do  any- 
thing. Therefore,  until  all  question  as  to 
the  title  is  at  rest  and  a  suitable  time  has 
elapsed,  tlic  company  cannot  be  said  to 
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have  abandoned  the  property  by  reason  of 
nnn-nser.  A'oss  v.  PeHnsylviinia  R.  Co.,  17 
ritila.  (J'ii.)  339. 

Wliere  property  has  l)cen  coiideinncd  for 
a  special  use  by  a  railroad  corporation,  and 
has  never  been  approjjriated  to  such  use, 
anrl  wliere  there  are  circumstances  which 
tend  to  show  that  the  intention  to  use  it 
for  the  special  purpose  has  been  i)ernia- 
nently  abandoned,  it  devolves  upon  the  cor- 
poral!' in  to  explain  the  non-user  and  to  show 
that  the  abandonment  is  temporary,  if  in 
fact  it  be  not  permanent.  The  question 
whether  the  non-user  is  temporary  or  per- 
manent is  for  the  jury  to  dtaermine,  and 
the  owner  is  not  obliged  to  show  fee-simple 
title  in  order  to  recover  possession.  Mii/tle 
V.  ,\e7i>  York,  T.  iS-  Af.  K.  Co.,  57  Ai>i.&' 
Eng.  R.  Cas.  591,  86  Ti:v.  459,  25  i".  W.Kep. 
607. 

Where  land  has.  been  condemned  for  one 
purpose  it  cannot  be  appropriated  to  a  dif- 
ferent use  ;  but  a  tetuporary  use  of  a  differ- 
ent character,  or  a  failure  to  use  it,  will  not 
forfeit  the  right  acquired  by  condemnation, 
where  there  exists  a  definite  intention  to 
use  the  land  for  legitimate  purposes  at  a 
fixed  time  in  the  future.  MuhU  v.  Ne-iV 
York,  T.  Sf  M.  R.  Co.,  57  ///;/.  &*  Eng.  R. 
Cas.  591.  86  Tf.v.  459.  25  S.  IF.  Rep.  607. 

074.  KIt'cct  of  almiHloiiniciif,  gen- 
erally.— A  proceeding  to  condemn  land  is 
a  s|)ecial  proceeding,  dilTering  widely  from 
ordinary  civil  actions,  and  governed  by  dis- 
similar rules  of  pleading  and  practice;  and 
abandonment  in  one  is  not  analogous  to 
nonsuit  in  the  other.  Denver  &*  N.  O.  R. 
Co.  V.  Lamborn,  23  Am.  &*  Eng.  R.  Cas.  1 1 5, 
8  Colo.  380,  8  l\u:  Rep.  5S2. 

Where  a  company  al)andons  land  con- 
demned for  a  ris^ht  of  way,  all  its  interest 
therein  ceases;  and  such  abandonment  is  a 
good  defense  to  a  claim  for  additional  dam- 
ages recovered  on  appeal.  Ihistings  v. 
Jiiir.iiigton  (S~»  Af.  R.  '\  Co.,  38  lorai  316. 

Where  a  right  of  way  for  a  railroafl  has 
bei-n  regularly  condemned  as  against  the 
owner  of  the  land,  and  the  award  has  been 
paid  to  the  sheriflf,  and  the  owner  neither 
appeals  nor  takes  the  award,  and  the  com- 
pany fails  to  use  the  right  of  way  for  so 
Jong  a  time  as  to  incur  a  forfeiture  under 
sections  1260,  1261,  of  tlie  Code  of  Iowa,  as 
amended,  but  afterward  builds  its  road 
theeon,  the  owner  cannot  maintain  pro- 
'cedings  under  the  statute  for  a  second 
.iward  of   damages;  for  the  first  award  is 


still  in  the  hands  of  the  sheriff  for  the  bene- 
fit of  the  owner,  and  the  statute  plainly  pro- 
vides that,  notwithstanding  an  abandon- 
ment, he  shall  not  be  entitled  to  be  paid 
twice  for  the  right  of  way.  Chicago,  M.  &^ 
St.  P.  R.  Co.  V.  liean,  69  Iowa  257,  28  N. 
\V.  Ri'p.  585 

A  company,  after  having  taken  possession 
of  land  sought  to  be  condemned,  canni)t, 
after  verdict,  abandon  its  condemnation 
proceedings  and  still  retain  possession  of 
the  proi)erty.  Wilcox  v.  St.  Paul  &^  A'  P. 
R.  Co.,  35  Minn.  439.  29  A'.  IV.  Rep.  148. — 
Following  Witt  v.  St.  Paul  &  N.  P.  R. 
Co.,  35  Minn.  404. 

Where  a  railroad  company  discontinues 
condemnation  proceedings  and  accepts  a 
lease  of  its  right  of  way  from  the  owners  of 
the  land,  it  establishes  between  them  the 
relation  of  landlord  and  tenant  and  the 
company  is  estopped  from  afterwards  re- 
pudiating the  lease  and  falling  back  upon 
its  charter  and  the  condemnation  proceed- 
ings instituted  thereunder.  Green  v.  Mis- 
souri Pac.  R.  Co.,  82  Mo.  653. 

The  owner  of  land  included  in  the  loca- 
tion of  a  railroad  company  petitioned  for  an 
assessment  of  damages.  The  company  af- 
terwards filed  an  abandonment  of  so  much 
of  the  location  as  included  the  petitioner's 
land,  and  tendered  him  a  fleed  releasing  his 
land.  Both  the  abandonment  and  deed 
contained  a  condition  that  they  should  re- 
spectively be  void  if  the  company  could  not 
make  them  without  afTecting  their  right  to 
other  lands  taken  under  the  location.  Held, 
that  the  abandonment  and  tender  were  not 
a  bar  to  the  petition,  though  they  might  go 
in  reduction  of  damages.  Pinkerton  v.  Pos- 
ton  Sif  A.  R.  Co.,  109  Mass.  527,  7  Am.  Ry. 
Rep.  4  So. 

{>75.  Itiglit  to  (leiMtsit  on  a1>nn<loii- 
nicnt. — A  railroad  company  may  abandon 
lanfl  conderniiPfi  as  right  of  way  under  the 
statute,  and  such  abandonment  causes  the 
land  to  revert  to  its  original  owner,  but 
gives  the  company  no  claim  to  the  damages 
which  mav  have  been  awarrled  and  paid  to 
the  sherifT.  Hastings  v.  Burlington  iS-*  M. 
R.  R.  Co.,  38  Ant'a  316. 

Where  a  railroad  company  has  deposited 
the  damages,  its  riijht  to  take  and  hold  the 
land  for  the  purpose  of  its  road,  and  the 
right  of  the  landowner  to  the  money,  are 
correlative  and  coincident,  and  vest  simid- 
taneously  in  the  respective  parties.  No 
voluntary  abandonment  of  the  right  to  take 


for  the  bene- 
plaiiily  pro- 
in  abandon- 
to  be  paid 
I'cago,  M.  iS>» 
257.  28  i\. 

n  possession 
ned,  cannot, 

ndemnation 
)os.session  of 

ltd  «&-  K  /'. 

Kcp.  1 48. — 

&  N.  P.  K. 

discontinues 
accepts  a 
lie  owners  of 
en  tiicm  the 
ant  and  tlie 
fterwards  re- 
g  baciv  upon 
ion  proceed- 
Ireen  v.  Mis- 

d  in  the  loca- 
itioned  for  an 
company  af- 
it  of  so  much 
le  petitioner's 

I  releasinji;  his 
nt  atui  deed 
ey  should  re- 
any  could  not 
their  right  to 
icatioru  Held, 
ider  were  not 
hey  might  go 
ki'tton  V.  lios- 
27,  7  Am.  Kf. 

II  ahiiiMloii- 

may  abandon 
I'ay  under  the 
It  causes  the 

1  owner,  but 
the  damages 
and  paid  to 

r'lijrfon  &>  Af. 

las  deposited 
and  iiold  the 
oad,  and  the 

2  money,  are 
:!  vest  siiniil- 
parties.  No 
right  to  take 


EMINENT   DOMAIN,  070,  977. 


823 


and  use  the  lands  when  once  fully  acquired 
will  divest  the  landowner  of  the  right  to 
the  money  which  has  once  vested  in  him. 
First  A'ti/.  lianlc  v.  West  River  R.  Co.,  49 
/■/.  167,  17  .////.  Ry.  Rep.  150. 

If,  however,  the  coinpau)-  in  such  case,  by 
the  prf)ccedings  and  deposit  of  the  money, 
acquired  no  right  to  construct  and  main- 
tain its  road  over  the  lands,  then  the  land- 
owner acipiired  no  right  to  the  money  de- 
posited, as  these  rights  coexist  if  either  ex- 
ists. First  Nat.  lianl;  v.  West  River  li. 
t('.,  4y  \'t.  167,  17  Am.  Ry.  Rep.  150. 

A  company  commenced  condemnation 
proceedings  and  deposited  the  damages  with 
defendant  bank.  Third  parties  enjoined 
tiie  company  from  proceeding  with  its  work, 
on  the  ground  that  it  liad  no  right  to  con- 
struct its  road  over  tiie  projected  route, 
and  a  preliminary  injunction  was  awarded, 
whereupon  the  company  abandoned  the 
ccjuslruction  of  the  road  over  that  route. 
The  landowner  filed  a  bill  against  the  com- 
pany and  the  bank  to  obtain  tlie  amount  of 
the  deposit,  and  the  answer  of  both  admit- 
ted the  granting  of  the  injunction  on  the 
grounds  stated,  that  it  liad  not  been  dis- 
solved, and  that  the  company  had  aban- 
doned the  route  with  no  intention  of  re- 
suming work  thereon.  Held,  sufficient  to 
establish  the  fact  that  the  company  had  no 
rigiit  to  build  its  road  over  the  plaintiff's 
land,  and  its  proceeding  to  condemn  was 
therefore  vcjid,  and  left  the  riglit  to  the 
money  deposited  in  the  company.  First 
Nat.  Hank  v.  West  River  R.  Co.,  49  Vt.  167, 
17  y/w.  Ry.  Rep.  150. 

1>7<i.  l{iK:Iit  to  miiovv  iiiiprow- 
liiciits. — In  case  of  the  abandonment  by  a 
railroad  of  its  purpose  of  coin|)leting  its 
road,  the  fact  that  the  landowner  has  been 
allowed  to  take  possession  of  the  land  em- 
braced in  the  right  of  way,  and  hold  it  for 
a  term  of  years  less  tiian  is  required  to 
extinguish  tiic  easement,  does  not  (jf  itself 
imply  a  relinquishment  on  the  part  of  the 
railrcjad  company  of  its  right  to  enter  and 
remove  bridge  piers  erected  thereon,  ll'^at^- 
iier  V.  Cleveland  &^  T.  R,  Co.,  22  0/iio  St. 

563. 

1>77.  riiiiMlowiior,  >vlit>ii  viitidtMl 
to  (laina^fos  for  loss<>.s  ocoasioiicil 
by    till!    abatirtoiiiinMit.*  —  If  proceed- 

mgs  are   instituted   to  condemn    for  pub- 


*  Company's  liability  for  loss  to  landowner, 
sac  note,  27  Am.  &  Eng.  R.  Cas.  440. 


lie  use  the  property  of  an  individual,  and 
after  the  value  of  the  propttriy  is  ascer- 
tained by  inquest  the  proceedings  are  aban- 
doned because  tlic  pnce  assessed  is  unsatis- 
factory, the  corporation  instituting  such 
proceedings  will  be  answerai)ie  to  the  owner 
for  all  damages  occasioned  by  them.  Leisse 
V.  St.  Louis  Sr^  I.  M.  R.  Co.,  72  Md.  561  ;  a/- 
firiiting  2  Mo.  App.  105,  5  Mo.  App.  585. 

Where  a  company  gives  bond  under  the 
statute  to  obtain  immediate  possession 
during  an  appeal  of  condemtuition  jtroceed- 
ings,  and  goes  into  possession  and  docs 
work  on  the  land,  and  the  right  of  way  is 
abandoned  after  the  judgment  is  affirmed, 
it  is  liable  to  the  landowner  for  all  damages 
that  may  have  been  committed  in  taking 
and  holding  possession.  Centralia  &•  C.  R. 
Co.  V.  Henry,  31  ///.  App.  456. 

The  right  of  a  railroad  company,  under 
Ind.  Rev.  St.  1881,  §  3907,  to  enter  upon 
lands  and  remain  in  possession  during  the 
pendency  of  proceedings  by  it  to  condemn 
lands  to  public  use  is  a  license  which  is  lost 
by  its  subsequent  dismissal  of  the  proceed- 
ings during  the  pendency  of  an  appeal 
therein,  and  thereupon  it  becomes  a  tres- 
passer ad  initio.  J'itts/'itri,'^//,  Ft.  Ji'.  &*  C, 
R.  Co.  V.  S'U'inney,  97  /;/(/.  586. 

When  the  proceedings  for  condemnation 
are  dismissed,  notwithstantling  they  may 
have  been  reinstituted,  the  party  instituting 
them  will  be  liable  in  an  action  for  damages 
occasioned  by  the  first,  unless  such  dam- 
ages were  adjudicated  in  the  second ;  and 
whether  they  were  so  adjudicated  is  a  ques- 
tion for  the  jury.  Gibbons  v.  Missouri  J'ae. 
R.  Co.,  40  Mo.  App.  146. —  F()i.i.()WiN(; 
Leisse  v.  St.  Louis  &  I.  M.  R.  Co.,  2  Mo. 
App.  105,  72  Mo.  561. 

Where  the  plaintiff's  business  of  burning 
lime  was  greatly  interfered  with  by  reason 
of  the  defendant's  |)roceedings  to  condemn 
a  right  of  way  over  his  premises,  which 
proceedings  were  continued  after  assess- 
ment of  damages  for  nearly  two  years,  and 
then  dismissed,  he  may  recover  damages 
for  such  interference.  I.oltse  v.  Missouri 
Pac.  R.  Co.,  44  Mo.  App.  645. 

A  railroad  company  has  no  authority  to 
permit  a  particular  person,  not  the  owner 
of  the  fee,  to  use  land  condemned  by  it  for 
st;ition  purposes,  for  the  purpose  of  receiv- 
ing freight  and  storing  the  same,  and  erect- 
ing sheds  for  the  protection  of  his  property, 
and  using  the  premises  as  a  place  of  busi- 
ness.   If  it  docs  so,  this  will  constitute  a 
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change  of  the  use  of  the  premises  to  private 
purposes,  iiiifi  will  amount  to  an  abandon- 
ment, and  the  owner  of  the  fee  will  be  en- 
titled to  recover  as  damages  the  rental 
vahie  of  the  premises  for  the  purpose  for 
which  the  company  permitted  tiiem  to  be 
ust-'d.  Ljvfi  V.  McDonald,  47  Am.  &^  I'-'l^- 
A'.  Cas.  217,  78  Tex.  71,  14  .V.  W.  Rep.  261. 
-  Al'i'KoviNG  AND  yuoTiNO  Lance's  Ap- 
>  l)eal,  55  l^a.  St.  25.  Hi.VlF.wixi;  I'rop'rs  of 
Locks  &  Canals  v.  Nashua  &  L.  R.  Co.,  104 
Mass.  8. 

After  a  railroad  company  had  constructed 
tiieir  road  by  authority  of  law  through  the 
plaiiitill's  lanri,  condemned  for  that  object, 
they  were  authorized  to  alter  the  location 
of  their  road  between  two  given  points. 
Tiiey  reconstructed  tlieir  road,  and  aban 
doned  that  part  which  had  been  made 
through  the  plaintiff's  land.  HcU,  that  the 
authority  derived  from  the  legislature  to 
alter  the  location  did  not  exemjit  the  com- 
pany from  liability  to  plaintiff  for  the  loss 
sustained  by  iiim  by  reason  of  such  aban- 
donment. Boltimore  &^  S.  A'.  Co.  v.  Comp- 
toii,  2  Gtll{Md.)  20.  —  Rkviewed  in  Kinealy 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  69  Mo.  658. 

978. >vli«>ii  iiot/entitltMl  to  such 

ilaiiiaffcs. — A  landowner  cannot  recover 
damages  done  to  her  land  by  reason  of  the 
discontinutlnce  of  a  railroad  station  on  the 
land  of  another  person.  Pittsburgh  South- 
ern R.  Co.  V.  Reed,  (Pa.)  28  Am.  &>  luig.  R. 
C'.jf.  233,  6  Atl.  Rep.  S3S. 

Where  a  railroad  company  had  con- 
structed a  road,  then  abandoned  it  in  part, 
and  changed  the  location  protanto,  a  plain- 
tilT,  through  whose  land  tlie  road  originally 
jiassud,  having  sustained  no  damage  or  in- 
jury in  fact  by  the  alteration,  cannot  main- 
tain an  action  for  such  change  of  location, 
Puilliinore  iS>»  S.  R,  Co.  v.  Compton,  2  Gill 
i.Ud.)  20. 

Under  the  provisions  of  Minn.  Gen.  St. 
cii.  34,  defendant  instituted  proceeditigs  to 
condemn  phiiiititf's  land  for  the  pur[)oscs  of 
its  road.  Moth  parties  appealed  from  the 
;iwaid  of  commissioners  to  the  district 
court  of  Ramsey  county.  At  the  Decem- 
ber term  the  appeal  was  placed  upon  the 
calendar  for  trial,  and  the  ])arties  appeared 
by  tiieir  attorneys;  but  during  the  term 
defendant,  with  the  permission  of  the  court 
(plaintifT  objecting),  dismissed  the  proceed- 
ings for  condemnation,  and  caused  the  dis- 
missal to  be  entered  of  record.  All  the 
proceedings  (including  the  appeals)   were 


duly  had  as  provided  by  law.  //eld,  that  the 
plaintiff  could  not,  upon  this  state  of  facts, 
maintain  an  action  to  recover  for  his  labor, 
loss  of  time,  and  expenses  in  conducting 
and  attending  to  the  proceedings  on  his 
part.  Bergman  v.  .SV.  J\iul,  S.  &<•  P.  P.  R. 
Co.,  21  Minn.  533,  18  Am.  J\y.  /iep.  434. 

979.  Costs  on  abniidoiiiiK'nt  or 
(liscoiitiiiiiaiice. — Wiiere  a  company  e.K- 
ercises  its  right  of  dismissing  condemna- 
tion proceedings  before  tlie  judgment  of 
the  court  upon  the  report  of  the  viewers  or 
commissioners  is  rendered,  the  company 
should  pay  the  costs  and  expenses  growing 
out  of  the  suit.  North  Mo.  R.  Co.  v.  Reynal, 
25  Mo.  534.— Followed  in  Lee  v.  Tebo  & 
N.  R.  Co.,  53  Mo.  178. 

Where  a  company  moves  to  discontinue 
condemnation  proceedings  after  a  report  by 
the  commissioners  of  appraisal,  and  before 
confirmation,  the  court  may  grant  the  mo- 
tion, in  its  discretion,  on  such  terms  as 
justness  and  fairness  to  the  parties  may  re- 
quire. Ne'iV  York,  IF.  S.  &^  />'.  A".  Co.  v. 
Thome,  i  No7iJ.  Pr.  A^.  S.  (JV.  V.)  190. 

980.  Wliuii  land  taken  r«n'erts  to 
Iniulownci*  on  abandonment.  —  The 
property  right  of  a  iiolder  of  a  right  of 
way  does  not  attach  to  the  land  independ- 
ent of  and  disconnected  from  its  use  for 
public  purposes,  but  its  occupancy  and 
public  use  run  together;  and  if  the  public 
use  becomes  impossible  or  is  abandonerl, 
the  right  to  hold  the  land  ceases.  Skillman 
V.  Chicago,  M.  &>  St.  /\  R.  Co.,  78  /oTua  404, 
4"  W  W.  I\ep.  275. 

Iowa  Code,  §  1260,  as  amended  by  ch.  15, 
Laws  of  1880,  providing  that  "in  any  case 
where  the  construction  of  a  railway  has 
been  commenced  by  any  corporation  or 
penson,  and  work  on  the  same  has  ceased 
and  has  not  been  in  good  f.iith  resumefl  by 
any  corporation  or  person  for  a  period  of 
eight  years,  the  land  and  title  thereto  shall 
revert  tf)  the  owner,"  does  mil  rcfpiire  that 
the  eight  years  must  have  run  ifter  the  en- 
actment of  the  statute,  liut  applies  to  a  case 
where  the  work  was  begun  and  al)andoned 
prior  to  the  enactment  of  the  statute,  and 
not  resumed  until  after  the  enactment  of 
the  statute,  and  more  than  eigijt  years  alier 
the  abandonment.  Skillman  v.  Chicat^o, 
M.  St'  St.  P.  P.  Co.,  78  /owa  404.  43  A'.  IV. 
/V/.  275. 

And  such  construction  of  the  statute 
does  not  make  it  retroactive,  and  therefore 
unconstirutional,  since  it  does  not  create  a 
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suspension  of  work,  but  only  declares  the 
effect  of  a  suspension.  Nor  is  such  con- 
struction unconstitutional  on  the  ground 
that  it  interferes  with  vested  rights,  impairs 
the  obligation  of  contracts,  and  deprives 
the  company  of  property  without  due  proc- 
ess of  law;  for  the  right  is  but  an  case- 
ment attaciied  to  the  use  of  the  land  for 
a  public  purposo,  and  when  that  use  is 
abandoned  the  right  ceases.  Skillinan  v. 
Cln\i\i^o,  M.  &*  St.  1\  R.  Co.,  78  loxua 404, 43 
^.  ]V.  Ri-p.  275. 

Wlicre  a  railroad  corporation  has  ac- 
quired the  use  of  lands  for  the  purpose  of 
operating  its  road,  the  fee  remains  in  the 
owners,  subject  to  that  use  ;  and  on  the  dis- 
continuance of  the  use,  such  owners  are 
entitled  to  resume  possession.  They  can- 
not be  deprived  of  this  reversionary  inter- 
est by  tiie  act  of  tiie  corporation,  nor  by 
legislative  enactment,  without  compensa- 
tion. Iltiiid  V.  Brooklyn,  60  N.  V.  242. — 
Al'lM.lKi)  IN  Strong  I/.  Brooklyn,  68  N.  Y.  i. 

A  part  of  plaintiff's  lot  was  condemned 
and  for  many  years  was  used  by  the  com- 
pany for  a  spur  track ;  but  thereafter  the 
company  leased  it  for  a  term  of  years  to  a 


purchase  by  the  railroad  company,  from  the 
canal  company,  of  its  easement  in  the  lands 
appropriated,  and  a  railroad  is  thereupon 
constructed  on  the  line,  and  in  the  jilace  of 
the  canal,  this  is  not  such  an  abandonment 
of  the  easement  of  the  canal  compiiny  as 
will  work  its  reversion  to  llic  owner  of  the 
land  in  fee  simple.  Hatch  v.  Cincinnati  &• 
I.  R.  Co.,  18  Ohio  St.  92.  — Foi.i.owi'.i)  in 
Cincinnati  «i  I.  R.  Co.  v.  Zinn,  i8  Ohio  St. 
417. 

The  title  to  land  pcrnuuu'ntly  taken  and 
used  foi  the  construeliuu  of  tlie  Pennsyl- 
vania canal,  under  the  Pa.  Acts  f)f  1826  and 
1827,  became  upon  [layment  of  the  damages 
awarded  by  the  viewers,  absolute  in  the 
commonwealth  and  passed  to  its  grantee, 
the  Pennsylvania  R.  Co.,  under  the  act  of 
1857,  providing  for  the  sale  of  the  main 
line  of  the  public  works,  and  did  not  re- 
vert to  the  grantee  of  the  original  owner, 
on  a  change  in  the  course  of  the  canal  made 
by  the  canal  commissioners  before  the  sale.~ 
Hahlcman  v.  J'enn.^'hani<t  C.  A'.  Co.,  50  Pa, 
St.  425.  —  Following  Commonwealth  7>. 
McAllister,  2  Watts  (Pa.)  190. 

The  Mich,  general  railroad  law  permits  a 


private    coal   dealer   as  a  coal  yard,   and  ••  railroad    company  to  begin   new  proceed- 


raised  the  track  thereon  for  use  in  hand 
ling  coal.  The  lease  contained  a  provision 
reserving  the  right  to  the  company  to  use 
the  land  and  track  for  railroad  purposes; 
but  the  lessee  completely  closed  the  ground 
from  the  public.  Held,  that  this  amounted 
to  an  abandonment  of  the  land  for  railroad 
purposes,  notwithstanding  the  reservation 
in  the  lease,  and  caused  the  land  to  revert 
to  the  original  owner  freed  from  the  rail- 
road use.  Roliy  v.  JVe^v  ]'ork  C.  &>  H.  R.  A'. 
Co..  48  A'.  )'.  S.  R.  201,  O5  Hun  532,  20  A'. 
)'.  Su/'/>.  551. 

OSl.  WIh'ii  It  dors  not  revert.— 
Whether,  imder  the  twelfth  section  of  the 
Ohio  Act  of  May  1,  1852,  to  provide  for  the 
cicaiion  and  regulation  of  incorporated 
com[)aiiios,  etc.  (3  Curwen's  L.  1860),  a  rail- 
road company  may,  in  the  exercise  of  the 
power  of  eminent  domain,  appropriate  to 
its  use,  for  the  purposes  of  a  railroad,  the 
lands  constituting  the  borly  of  a  canal  ac- 
quired by  the  exercise  of  like  delegated 
p(jwer,  by  a  canal  comjiany,  for  the  pur- 
poses of  such  canal,  against  the  consent  of 
the  latter,  iiinrrc ;  but  be  this  as  it  may, 
where  such  companies  resort  to  tiie  form  of 
api)ropriation  merely  for  the  purpose  of  con- 
summating what  is  in  reality  an  amicable 


ings  for  the  condemnation  of  land  where 
proceedings  already  taken  have  failed. 
Held,  that  where  the  land  is  meanwhile  oc- 
cupied by  a  tenant,  the  landlord's  right  of 
action  against  \.\\t\  company  for  injury  done 
to  the  premises  under  the  void  proceedings 
goes  with  the  land  and  attaches  only  to  his 
reversionary  interest,  and  it  is  condemned 
and  appropriated  therewith  and  disappears 
when  subsequent  valid  proceedings  are 
taken  and  compensation  made.  Diinlap  v. 
Toledo,  A.  A.  &*  G.  T.  I\.  Co.,  10  .,'////.  (^ 
F.ng.  R.  Cas.  185,  50  J/ich.  470,  15  A'.  H', 
Rep.  555. 

Where  the  charter  provided  that  the 
title  to  conflemn  land  should  remaiti  in  the 
corporation  as  long  as  it  was  used  by  such 
corporation,  but  when  it  cea-^ed  to  be  so 
used,  it  shoidd  revert — held,  that  under  the 
charter,  the  corporation  was  not  required 
to  use  every  part  and  parcel  of  the  con- 
demned land  at  once,  and  a  |)ermissive  use 
of  ;i  porti(jn  of  such  land  does  not  deprive 
the  cm  poration  of  the  right  to  take  posses- 
sion oi  the  land,  when  needed  for  purposes 
of  the  corporation.  Carolina  C.  R.  Co.  v. 
McCaskill,  25  Am.  &*  Enjr.  R.  Cas.  83,  94 
A.  Car.  746. 

A    company   owning   a    large    tract    of 
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mineral  lands  condemned  a  rij^ht  of  way 
thiTofiom  over  an  adjoining  tract,  and 
built  a  railruad  to  a  sliippinj;  point.  The 
cfjinpaiiy  became  insolvent  inv!  lis  proper- 
ties were  sold,  but  the  decree  of  sale  and 
the  deed  did  not  include  the  railroad.  A 
second  suit  was  instituted  by  the  pur- 
chasers to  sell  all  the  property.  The  orifjinal 
company  was  made  a  party,  and  it  was  al- 
leged tiial  it  was  intended  that  tiie  railroad 
should  pass  under  the  first  sale.  A  sale  was 
ordered,  includinjj;  the  road,  and  plaintiff 
became  the  purchaser.  Under  the  law  of 
the  state  the  u^ht  of  way  would  revert  to 
the  orif^inal  owner  if  abandoned.  J/M, 
that  the  two  decrees  passed  all  the  title  of 
the  first  company  to  plaintiff,  and  even  if 
the  second  decree  was  fraudulent  for  col- 
hision,  it  could  not  be  questioned  by  the 
owner  of  the  land  over  which  the  road  was 
built.  AhCoft/Vtity  v.  Wrijr/u,  121  U.  S. 
201,  7  Sup.  Ct.  Kep.  940. 

The  Va.  Act  of  March  11,  1837,  which 
provides  that  lands  condemned  for  railroad 
purposes  shall  revert  if  tlie  road  is  not  built 
in  a  fixed  time,  or  if  abandoned  after  built 
— held,  not  to  apply  to  a  short  private  road 
built  to  carry  coal  from  mines  to  a  shipping 
point.  But  even  if  applicable,  a  forfeiture 
woidd  be  avoided  by  the  amendment  to  the 
law  Itv  the  code  of  1849,  vesting  rights  of 
way  absolutely  in  the  companies.  McConi' 
/lay  v.  H'rt^ht,  1 21  U.  S.  201,  7  Sup.  Ct. 
Kep.  940. 

1»82.  Writ  of  reNtitiitioii.— A  land- 
owner is  not  entitled  to  a  writ  of  restitution 
of  land  held  by  a  railroad  company  for  its 
right  of  way,  after  condemnation  proceed- 
ings have  been  dismissed,  where  it  appears 
that  the  company  was  not  in  possession  of 
the  land  by  virtue  of  any  process  of  the 
court,  but  under  a  deed  from  third  parties. 
Durham  &^  N.  R.  Co.  v.  North  Carolina  K. 
Co.,  loS  N.  Car.  304,  12  S.  E.  Rep.  983; 
former  appeal  106  A'.  Car.  16,  10  S.  E.  Rep. 
1041. 

XIV.  REMEDIES  FOR  WRONGFUL  TAKING  OR 
INTERFERENCE  WITH  PROPERTY. 

I.  In  General. 

08.'S.  Election  orroincMlit'Mby  laiid- 
owiier. — A  railroad  company,  having  en- 
tered on  lands  without  the  consent  of  the 
owner,  without  condemnation  by  statutory 
proceedings,  and  without  payment  of  com- 
pensation, is  a  trespasser ;  and  the  owner 


may  maintain  trespass  or  ejectment  against 
it,  or  enjoin  by  bill  in  efpiitx  the  tonsiruc- 
ti(jn  of  its  road  ui.til  conii)ensiitioii  to  him 
is  ascertained  and  paid.  Jones  v.  .Wr.'  Or- 
leans &^  S.  R.  Co.,  \\  Am.  &^  Eiii:,.  R.  Cos. 
217,  70  Ala.  227.  Lyon  v.  Green  Ray  &•  M, 
R.  Co.,  42   Wis.  538,  15  Am.  Ry.  R,p.  91. 

Where  a  company  api)ropriates  land  with- 
out purchase  or  statutory  proceedings  for 
the  assessment  of  damages,  the  owner  niav 
waive  such  proceedings,  ami  elect  to  rt;- 
gard  the  act  of  the  company  as  done  under 
the  right  r)f  eminent  domain,  and  recover  a 
just  compensation.  Ori[iin  v.  Memphis  Ss^ 
L.  R.  R.  Co.,  39  Am.  6t*  En^.  R.  Cas.  75,  51 
Ark.  235,  II  i'.  \V.  Rep.  96.' 

If  the  owner  of  lands,  by  express  or  tacit 
consent,  permits  a  railroad  company  to 
enter  thereon,  construct  its  roadbed  and 
track,  and  occupy  the  same  for  the  purposes 
of  a  railroad,  he  thereby  waives  liis  remedy 
by  injunction  or  fiction  for  the  trespass, 
and  is  relegated  to  proceedings  to  have  his 
compensation  and  damages  assessed,  MiU 
luaukee  iS^  A'.  R,  Co.  v.  Slranj^e,  20  Am.  &' 
Enjr.  R.  Cas.  413,  63  Wis.  178,  23  A'.  IF. 
Rep.  432. 

In  such  case  the  landowner  assumes  to 
the  cmipany  the  relation  of  a  vendor  who 
sells  real  estate  on  a  credit;  and  while  he 
holds  the  title  equity  will  enforce  his  claim 
to  compensation  against  the  land,  as  it 
would  a  vendor's  lien.  Opj^an  v.  Memphis 
<S-  L.  R.  R.  Co.,y)  Am.  &^  Eng.  R.  Cas.  75, 
51  Ark.  235,  II  S.  W.  Rep.  96. 

An  owner  of  land  loses  none  of  his  rights 
by  permitting  a  railway  company  to  take 
possession  without  grant  or  condemnation, 
Illinois  C.  R.  Co.  v.  Indiana  &*  I.  C.  R.  Co., 
85  ///.  211. 

One  can  recover  in  an  action  at  law  for 
the  use  and  appropriation  by  a  railroad  of 
his  land.  He  is  not  bound  to  resort  to 
mandamus  to  compel  the  railroad  to  have 
the  land  condemned  for  its  right  of  way. 
Allen  V.  IValiash,  St.  L.  Qr^  P.  R.  CV,  84  aMo. 
646. 

The  owner  of  land  unlawfully  and  wrong- 
fully taken  cannot  maintain  an  action  for 
the  value  of  the  land  so  taken  and  aiipro- 
pri.ited,  and  also  damages  accruing  by  rea- 
son of  such  taking  and  appropriation,  if  the 
circumstances  are  such  that  he  may  recover 
the  land  itself.  Atlantic  &>  (7.  W.  R.  Co.  v. 
Rofifiins,  2S  Ohio  St.  531.— Disti.nguishing 
Davton,  X.  &  B.  R.  Co.  v.  Lewton,  20  Ohio 
St.  401.— Rkvikwed    in  Pittsburgh  &  W. 
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R.  Co.  7'.  Perkins,  49  Oiiio  St.  326,  31  N.  E. 
Rep.  350. 

'rh(;  owner  of  hmd  unlawfully  appropri- 
ated by  a  railroad  iiaving  power  to  api)ro- 
priate  land  may  receiver  compensation  and 
damages,  by  special  proceedings,  under 
Ohi')  Kev.  St.  ii?  6448  6450,  or  the  land  it- 
.self,  as  in  other  rases  of  unlawful  entry. 
Athintic  &^  </'.  \V.  R.  Co.  v.  Rohliins.  35  Ohio 
St.  531.— Rkl'(JNCILED  in  Grafton  v.  Haiti- 
more  &  O.  R.  Co.,  17  Am.  &  Eng.  R.  Cas. 
200,  21  I-'ed.  Rep.  309. 

,\  railroatl  company  entered  upon  land  in 
wliidi  plaiiUitT's  wife  iiad  a  tliird  interest, 
and  occupied  the  same  for  the  purpose  of  a 
station  for  some  years  without  jjlaintifT's 
knowledge.  His  wife  died,  leaving  him  an 
estate  of  curtesy  therein.  It  appeared  that 
the  company  occupied  the  whole  of  the 
premises,  and  that  they  were  situated  so 
that  it  was  impossible  to  set  off  a  third,  and 
there  could  be  r\u  joint  occupancy,  from  the 
nature  of  the  use.  }Ieh1,  thai  plaintiff  was 
entitled  to  recover  a  third  of  the  value  of 
the  use  and  occupation  of  the  premises. 
Muhiinvney  v.  Morris  &*  E.  R.  Co.,  42  Hint 
444,  6  N.  Y.  S.  R.  80.— Quoting  McCabe 
V.  McCabc,  18  Hun  153. 

OK4.  Stntiitory  remedy,  when  cx- 
eluslve.* — The  statutory  remedy  given  to 
land  proprietors  for  land  taken  for  the  con- 
struction of  railways  is,  in  general,  exclu- 
sive of  all  other  remedies,  and  not  merely 
cumulative.  Colioiij^h  v.  A'ashville  &^  N, 
IV.  R.  Co.,  2  Head  (Tenit.)  171.  — DlSTlN- 
Gi;isnF.D  IN  Duck  River  Valley  N.  G.  R. 
Co.  7'.  Cochrane,  3  Lea  {Tenn.)478;  State 
V.  Memphis  &  C.  \<.  Co.,  14  Lea  16.— John- 
son V.  St.  Louis.  I.  M.  &>  S.  R.  Co.,yi  Ark. 
758.  —  FoLi.GWiNG  Cairo  tSr  F.  R.  Co.  v. 
Turner,  31  Ark.  i\c)\.— Levis  ton  \.  Junction 
R.  Co.,  7  Inii.  597.  liiiji^e  v.  Chicat^o,  M.  &• 
.St.  P.  R.  Co.,  14  Am.  &>  Enir.  R.  Cas.  414; 
a-i<erruled inG^  Iowa  \\o.  Allen  \.  Wilmiiit:;- 
ton  &•  IV.  R.  Co.,  1 02  .\'.  Car.  381,  9  S.  E. 
Rip.  4.  Cumberland  I'alley  A*.  Co.  v.  Mc- 
Lanahan,  59  Pa.  St.  23.  McLauchlin  v. 
Charlotte  Z"^  S.  C.  R.  Co.,  5  Rich.  (So.  Car.) 

583. 

And  this  rule  is  applicable  in  all  cases 
where  the  incorporating  act  is  not  a  private 
statute.  Indiana  C.  R.  Co.  v.  Oakes,  20  Ind. 
9.  — OvK.KKt;i.Ki)  IN  Pittsburgh,  Ft.  W.  fi 
C.  R.  Co.  V.  Swinney,  97  Ind.  5S6.  Rkc- 
ONCILED  IN  Terre   Haute  &  I.    R.  Co.  v. 

*  See  also  ante,  40. 


Scott,  3  Am.  1%  Eng.  R.  Cas.  208,  74  Ind. 
29. 

Nor  does  the  infancy  of  the  owners  ex- 
cuse tliem  from  tlu'  necessity  of  pursuing 
the  statutory  remedy.  Indiana  C.  R.  Co. 
V.  Oakes,  20  Ind.  9. 

Where  the  legislature,  in  the  conslitu- 
tioiud  exercise  of  the  right  of  eminent  do- 
main, authorizes  an  act,  the  necessary  con- 
sequence of  which  is  to  injure  the  property 
of  antjthcr,  and  at  the  same  time  piescribes 
the  particular  nuKle  in  which  the  damages 
shall  be  ascertained  and  compensated,  j^iv- 
ing  to  the  injured  party  the  right  to  resort 
to  the  same,  the  person  or  corporation  act- 
ing under  such  authority,  and  within  the 
scope  thereof,  is  not  a  wrong-doer,  nor  liable 
to  an  action  for  a  tort,  but  must  be  pro- 
ceeded against  under  the  statute  remedy. 
IJttle  Miami  R.  Co.  v.  U'hitacre,^  Ohio  St. 
590.  Smith  V.  Chica^i^o, ./,  &^  St.  L.  R.  Co., 
67  ///.  191. — Rkvif.wki)  in  V'ermilya  7'.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  66  Iowa  606. 

Where  there  is  a  special  remedy  provided 
by  statute  for  fixing  the  damages  to  prop- 
erty not  taken  as  well  as  the  value  of  prop- 
erty taken,  necessary  injury  resulting  from 
a  proper  performance  of  its  duty  by  the  rail- 
road company  will  be  presumed  to  have  been 
paid  for  by  the  amount  awarded  in  such 
special  proceeding.  Ohio  &•  A/.  R.  Co.  v. 
Thillinan,  143  ///.  127,  32  A'.  E.  Rep.  529. 

The  owner  of  land  regularly  appropriated 
to  the  use  of  a  railroad  company,  in  pro- 
ceedings instituted  by  the  company,  under 
laws  providing  therefor,  is  barred  of  the 
common  law  remedy  to  sue  for  and  recover 
the  damages  he  may  have  sustained  by  the 
entry  of  the  company  and  the  construction 
of  their  road  upon  such  land.  Hueston  v. 
Eaton  &o  H.  R.  Co.,  4  Ohio  St.  685. 

In  such  case  the  bar  is  c(iually  effectu;il, 
although  the  owner  may  have  refused  to 
sui>tiiit  to  such  proceedings,  or  to  receive 
the  amount  awarded  to  him  and  deposited 
for  his  use.  Hueston  v.  Eaton  &^  H.  R.  Co., 
4  Ohio  St.  685. 

It  is  only  where  the  company  have  ac- 
tually appropriated  and  taken  possession  of 
property  that  the  aggrieved  party  has  the 
remedy  provided  by  the  Ind.  Act  of  Jan.  13, 
1849,  4;  3.  Indiana  C.  R.  Co.  v.  lioden,  10 
Lnd.  96.— Distinguish'  I)  in  Eaton  v.  Bos- 
ton, C.  &  M.  R.  Co..  51  N.  II.  504. 

When  no  remedy  is  given  by  the  charter 
for  an  injury  necessarily  resulting  from  the 
work,  he  has  one  at  common  law.    Indiana 
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C.     /»'.     Co.     V.     />Vr/^«,   !0   /W.    96.-  DlSTIN- 

(;rism.ii  in  Kaidii  v.  IJoston,  C.  &  M.  R. 
Co..  jr  N.  II.  504. 

Si>  l"!)^  as  a  railroad  coni|iaMy  keep 
wiiliiii  tlii'lr  charter  llii'y  cannot  Ijc  ^ui'd  at 
ciDiiniiii  law,  unless  il  he  either  for  Injuries 
iiillii  ted  waiiionly  or  for  ncj;lectin^  to  use 
II  asoiial>le  (lilit,'ciice  and  care.  Conii)cnsa- 
ti'iri  for  I. mil  taixcn,  or  damage  ^rowin;..;  out 
of  the  use  of  a  street,  etc.,  must  he  ohtaiiii.-d 
ill    the   mode   |ioinle«l  out  in    the   cliarler. 

J'l  IlllfSsir   ilj-*    /I.     A'.    Co.    V.    yllltlHIS,    3    Until 

(  / 1 11)1.)  51/). 

Sections  20  and  27  of  the  charter  of  tlie 
Morris  Canal  it  Manl\in).{  Co.  secure  to  |)er- 
sons  injured  in  their  property  rij^hls  a  rem- 
edy in  conformity  with  the  (jrdinary  rule.s 
rcnulatinjj  actions  at  law,  according;  to  the 
narurc  and  extent  of  the  injury  sustained. 
If  llie  injury  he  one  that  is  temporary  anrl 
recurieiu,  successive  actions  for  damaj^cs 
sustained  from  time  to  time  may  he  the 
proper  remedy.  Hut  when  tiie  conii)any 
has  elTected  a  complete  appropriation  of 
property  hy  the  location  of  its  canal  on 
lands,  or  the  appropriiUion  of  water  rij;hts 
to  its  use  hy  the  construction  of  works  de- 
signed to  elTcct  a  constant  and  continuous 
diversion  or  floo(lin>.j  back  of  waters,  such 
lands  or  water  rij^hts  are  taken,  the  injury 
is  then  done,  and  the  dam.i^es  consist  in 
the  entire  value  of  the  pro[)erty,  and  are 
recoverable  in  one  action  ;  the  takin<i;  and 
appropriation  l)ein<j  lawful,  the  occu|)ation 
or  use  of  the  property  cannot  be  considered 
a  continuinj.;  wronfj;  for  which  successive 
actions  will  lie.  Li/ii'i^/t  I'alliy  A'.  Co.  v. 
Mcl-'arlait,  1 1  Am.  &•  Jui_i;.  A'.  Cas.  509,  43 
A'.  /.  /,.  605.— yuoTKi)  IN  Ilalsey  v.  Le- 
hi-ii  Valley  R.  Co.,  45  N.  J.  L.  26. 

Where  property  h;is  bi;en  permanently 
appropriated  by  the  Morris  Canal  i*ir  Hank- 
\titr  Co.  to  its  use,  the  action  reserved  to 
the  owner  by  section  20  of  its  charter  is 
the  means  provided  for  him  to  obtain  an 
appraisement  and  recovery  of  his  flamaj^es, 
in  case  the  company  docs  not  ])roceed  to 
obtain  an  appraisement  by  commissioners 
pursuant  to  section  C>;  and  the  dama<,'es  re- 
coverable in  such  actioi!  will  be  tlic  same 
compensation  which  is  determinable  l)y  the 
award  of  commissioners— full  compensation 
for  the  injury  done  by  the  appropriation  of 
the  projjcrty.  I.fhii^h  Valley  A'.  Co.  v.  Mr- 
Farliin,  1 1  Am.  &*  Em:;.  R.  Cus.  509,  43  A'. 

The  defendant,  a  railroad  corpor.ition, en- 


tered upon  the  lands  of  a  petitioner  and 
constructed  its  road  without  adopting  any 
of  llie  means  provided  in  its  charter  for  iic- 
(|nirini(  title.  No  time  was  prescribed  in 
the  charter  within  which  the  owner  was  to 
be  barreil  of  his  ri|.{ht  of  entry  or  compensa- 
tion, //(/il,  th.it  the  possession  of  tlu;  de- 
fendant beinj;  iiroiecteij  by  its  charier  from 
any  action  ol  tresjjuss  or  i>ther  chaiarter, 
the  i)laintitl  is  conlined  to  his  remedy  of 
having;  his  daina);es  assessed,  as  allowed  by 
the  charter.  Land  v.  W'ihninf^toii  <l;-  //'. 
1\.  Co.,  47  .////.  >;^  /■.//(,'■.  A'.  Ctis.  161,  107  iV. 
Ciir.  72,  12  .S'.  /•;.  lu/>.  125. 

««."».  and  wlu'ii  iM»t.*— While  the 

permanent  damai^es  that  are  to  be  paid  as 
compensation  for  the  taking  of  l.mds  for 
railway  purposes  must  be  delermiiu<l  in  the 
manner  pointed  out  by  statute,  the  owner 
of  the  lands  injured  may  maintain  an  action 
for  damages  sustained  from  trespass  or  un- 
lawful acts  committed  prior  to  the  assess- 
ment of  such  compensation.  Droily  v.  Dcs 
Moiiu-'i  (s^  Ft.  P.  A'.  Co.,  14  .////.  i!j-»  En^;.  R. 
Cds.  130,  57  /<ni'(i  393.  10  .\'.  //'.  Ri/>.  754. — 
ni.sTiNcuJl.siiiNU  Donald  v,  .St.  Louis,  K. 
C.  &  N.  R.  Co.,  52  Iowa  411.  yuoriNtJ 
Daniels  t.  Chicaf,'o  iS:  N.  W.  R.  Co.,  35 
Iowa  130;  I'ord  ?'.  Chicaj^o  i'k  N.  W.  R.  Co., 
14  Wis.  609.  —  Rcfiublhan  Valhy  R.  Co.  v. 
Fink,  18  i\'fb.  82,  24  ^V.  IV.  Rtp.  439; 
ftirtlur  appiiil  28  Xvh.  yyj. 

Where  a  landowner  consents  that  a  rail- 
way coini)aiiy  shall  take  possession  of  a 
rij^ht  of  way  on  and  throu,tjh  his  lands, 
under  a  written  ap;reenient  coiuiitirmed  that 
the  company  should,  within  a  j^iven  time 
construct  a  side  track,  dejiot,  and  station 
buildinf^s  on  the  premises,  and  furnish 
hcdfje  plants  to  fence  the  railway,  and  pav 
the  landowner  for  {^rowin^j  the  hedt^e,  and 
such  niilway  comi)any  takes  possession 
under  the  ai;reeincnt,  obtains  the  ri^^ht  of 
way  thereby,  ami  continues  to  use  .ind  oc- 
cupy th(!  premises  for  such  puri)ose,  and 
fails  and  refuses  to  comi)ly  with  the  terms 
of  the  af^reemcnt  upon  which  it  made  entry, 
took  jiossession,  and  acipiired  the  ri^ht  of 
way,  the  landowner  can  at  once,  I'pon 
breach  of  the  contract,  brinjj  hisaction.it 
law  for  his  damaj.{es,  and  need  not  resort  to 
the  tribunal  prescribcfl  by  the  statute  to 
have  his  damacjcs  assessed.  Kansiis  I'ac. 
R.  Co.  V.  Hopkins,  iS  Kan.  494,  15  .,•/;//.  Ry. 
Rfp.  287. 

*  See  also  post,  1050. 
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One  whose  lands  have  been  taken  by  a 
railroad  without  condemnation  may  waive 
formal  condi-mnation  proceedings  and  re- 
gard the  action  of  the  railroad  as  a  taking; 
under  tlie  rif;lit  of  eminent  domain,  and 
may  commence  an  ordinary  action  to  re- 
(iiver  com|)eiisation  for  all  damajjes  sus- 
tained Ijy  reason  of  such  taking;.  Cohen  v. 
Si.  Louis,  It.  S.  ^  /;'.  R.  Co.,  22  y/w.  <^•^' 
JJiff.  A'.  Cds.  Ii6,  34  A'liM.  158,  55  y/w.  A,/>. 
242.  8  /',»,-.  A'l-/).  1 38. 

The  Michi^^an  statute  for  the  condemna- 
tion (jf  lands  to  till-  use  of  a  railway  com- 
pany does  not  empower  a  party  a.L,'},'rieved 
by  its  unauthoi'i/ed  occupancy  of  land  to 
resort  to  the  statutory  remedy  of  appraisal 
for  compensation,  t)ut  he  lias  a  rif;iit  of 
action  in  the  ordinary  way.  Until  the 
proper  body  has  passed  upon  the  necessity 
for  the  railway  the  ({uestion  of  compensa- 
tion i)y  statutory  apjiraisal  cannot  arise. 
Ciyand  Riipids  6-  /.  A".  Co.  v.  lA-iscl,  10  /////. 
<S>»  A'wi,'.  A'.  Cas.  260,47  Mich.  3y3,  11  N.  W, 
I\,p.  212. 

A  rij^ht  of  action  for  damages  for  land 
taken  for  a  railroad  havin;;  attached  under 
tiic  N.  H.  Act  of  Dec.  25,  1844,  prior  to  the 
Act  of  July  2,  1847,  is  not  divested  by  a 
chanf;e  of  the  location  of  the  road,  and  an 
assessment  of  the  actual  damat^e  to  the 
landowner  under  the  prf)visions  of  the  lat- 
ter act.  Stuart  v.  Portsmoulh  &*  C.  A'.  Co., 
20  A'.  //.  233. 

OHO.  Writ  of  entry  (or  niisapiiro- 
priatioii. — The  misappropriation  by  a  rail- 
rf)ad  corporation  of  land  taken  by  rif^ht  of 
eminent  domain  for  the  location  of  the 
railroad  cannot  be  set  up  as  working  a  for- 
feiture of  the  franchise  on  a  writ  of  entry 
broutjht  by  the  owner  of  the  fee;  but  the 
demandant  may  maintain  the  writ  to  estab- 
lish his  rii;ht  in  the  land  and  recover  dam- 
a.i;es  or  mesne  profits  for  the  unauthorized 
use  of  it.  I'yop'rx  of  Lochs  &<>  Canals  v. 
A'ashiia  G-"  /..  A',  i'o.,  104  Mi>ss.  i. 

The  surrendc-r  by  a  railroad  corporation 
into  the  exi  iusive  u-^e  and  occupation  of 
priv.itc  trailers  or  manufacturers  for  their 
trade  or  ni.iiuifaclures,  as  tenants  for  rent, 
of  land  takt.'ii  by  ri,i;ht  of  eminent  dom.iin 
for  the  location  of  the  railroad  and  buiUl- 
inj,'s  erected  thereon  by  the  corporation  .is 
freij^ht  houses  or  entwine  houses,  is  a  misap- 
propriation of  the  land,  which  entitles  the 
owner  of  the  fee  to  maintain  a  writ  of  entry 
to  establish  his  rifiht  therein  to  recover  dam- 
ages or  mesne  profits  for  the  unaulhori/ed 


use  of  it;  although  the  corporation  derives 
advantai^cs  in  its  freighting  business  from 
the  carriage  of  merchatidise  for  the  tenants 
and  the  receipt  and  delivery  of  it  at  tliese 
buildings  instead  of  at  the  regular  station 
houses,  and  the  buildings  rentain  adapted 
to  the  purposes  for  which  they  were  erected, 
and  the  corporation  does  not  intend  to 
jjermanently  abandon  the  use  of  the  prem- 
ises for  the  railroad.  I'rop'is  of  Locks 
&^  Canals  v.  Nashua  <j~»  /..  A*.  Co.,  104 
Mass.  I. 

If  a  railroad  corporation  takes  land  for 
depot  and  station  pur|)oses.  under  Mass.  St. 
1874,  ch.  372,  f  60,  and  actually  uses  the 
land  for  such  purposes,  although  it  allows 
the  station  master,  in  consideration  of  his 
services  and  the  payment  of  a  certain  sum, 
to  maintain  a  boarding  house,  stable,  and 
piggery  upon,  and  to  cultivate  a  portion  of, 
the  premises,  it  does  not  disseise  the  owner 
of  the  land, and  he  cannot  recover  the  same 
in  a  writ  of  entry.  I\irce  v.  Iloston  t5^  /,. 
A'.  Corp.,  24  ylin.  «5-  Knt^.  A'.  Cas.  (>t,\,  27 
Am.  &•  Ln^.  A'.  Cas.  359,  141  Mass.  48 1, 
6  A'.  E.  Rep.  96.  —  QU()riN(i  Prop'rs  of 
Locks  &  Canals  v,  Nashua  &  L.  R.  Co.,  104 
Mass.  I. 

1>H7.  ]<!fr<M>t  of  luclioH  on  part  of 
laiHloWiMM'.* — Merc  silence  will  not  estop 
a  commoner  from  asserting  his  claim  in  the 
common  after  a  railroad  has  been  built 
over  it  without  authority,  where  his  claim 
is  asserted  before  the  limitation  has  run. 
lu'll  V.  Ohio  &^  P.  R.  Co.,  I  Grant's  Cas. 
{/•a.)  105. 

It  appeared  that  proceedings  to  condemn 
a  right  of  way  for  a  railroad  were  defective, 
but  the  landowner  permitted  the  company 
to  enter  and  construct  its  road  and  to  oper- 
ate it  for  seven  or  eight  years  before  he 
complained  of  the  defect,  and  commenced 
an  action  to  recover  the  land.  J/c/(/.  that  it 
must  be  assumed  that  the  occupation  by 
the  company  was  assented  to  by  the  I.Tiul- 
owner;  and  being  thus  permitted  tr)  <)ccu|)y 
the  land,  the  law  would  protect  the  ccim- 
[)aiiy  in  the  enjoyment  of  its  propcrt\-  placed 
iijjou  the  lan(l,an<l  if  rr)mpelli'fl  to  leave  tiie 
premises  it  would  be  [)ennillefl  to  leniovc 
the  track  and  fixtures.  Dictricli  v.  Murdoch, 
42  .Mo.  279. 


*  Laches  on  p.irt  of  landfiwruM,  sec  tidlc.  14 
Am.  it  K.Ni;.  K.  Cas.  --'2^.  See  also  post.  1M»S, 
lOIO-lOlM,     10-13,     1044,     1074. 
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2.  Ac/ion  for  Damages, 
a.  Rij,'lii  of  Action  and  Defenses. 

OH8.  TIm'  i'i(;Iit  of  act  ion,  generally. 

— A  common  law  action  can  he  nuiiiitaincd 
aj^ainst  a  <<iri)oration  for  an  injury  done  to 
priviit"  i)ro|)f(iy  in  ll>c  exercise  of  the  rij^ht 
of  (Eminent  domain.  I'ciinsylvania  R.  Co.  v. 
Dun.  ,ui.  2'j  .1/1/.  ^^  /■j/t,'-.  A'.  Ctis.  354,  1 1 1  /'a. 
.S/.  3  .!    .-,  .///.  AV/>.  7^2. 

A  railinad  C4)m|)any  must  account  in 
dam.itjcs  for  an  illcj^-d  entry  on  land  to 
winch  it  has  no  letial  rij-ht.  h'.vansville,  H. 
ir'  .\.  A'.  Co.  V.  {.iraily.  (t  li/ish  (AV.)  144. 

Aliliou},di  ilie  111.  k'j^islature  lias  failed  to 
proviih'  in  the  eminent  domain  act  for  tiie 
asscssmiMit  of  compensation  for  daniaj^es  to 
pri\aic  |)roperty  wliicii  is  not  taken  or 
sou^ilil  to  lie  appropriated,  tiie  property 
holder  is  not  left  without  a  retnedy.  He 
niay  nevertheless  have  his  action  at  conj- 
mon  law,  atid  thereby  have  his  compensa- 
tion "ascertained  by  a  jury,"  as  required 
by  the  constitution.  Pti/it  M/it.  /,.  Ins.  Co. 
V.  Jteiss,  141  ///.  35,  31  A'.  /■;.  AV/>.  138. 

If  the  owner  of  land  with  buihlings 
standinj;  thereon,  situated  near  the  track  of 
a  railroad,  but  not  crossed  thereby,  sustain 
any  actual  dania^c  capable  oi  bcin^j  pointed 
out,  described,  and  apjireciated  in  such  es- 
tate, in  conseciuence  of  and  inc.irient  to  the 
construction  of  the  r.iilroad,  \u'.  will  be  en- 
titled to  reci>ver  compensation  therefor 
...•.jiiinst  the  proprietors  of  the  railroafl  in 
the  mode  i)rovided  l)y  Mass.  Kev.  St.  cli.  39, 
§  i^ri.  r.ukrr  V.  Hos/o//  ^-^  M.  A*.  Co.,  3 
Ciis//.{.\/os<:.)  107.— DlsriNCiiMsiiiNdCalien- 
der  7'.  Mars'i,  i  I'ick.  (Mass.)  418. — DlSTIN- 
c.tMsiii'i)  i>i  Iviton  7'.  Hoston,  C.  iS:  M.  R. 
(■■•..  SI  N.  H.  504.  yiiori'.i)  IN  Hannibal 
H  iilj^e  Co.  7'.  Schaubachcr,  57  Mo.  58:;. 

hi  an  action  to  recover  (Iai;ajj;es  for  the 
institution  of  proceedin.iis  to  condemn  ])ri- 
vate  projierty  for  public  use,  money  ticed 
not  have  been  actually  paid  out  to  entitle 
plaiiitilf  to  recover;  but  if  a  debt  has  been 
created  by  reason  of  such  proceedinj^s,  a 
da'  ia!j;e  has  been  incurred  ff)r  which  an  ac- 
tion will  lie.  /.I'/'ssc  V.  .V/.  Loiin  &^  /.  Af.  A'. 
Co.,  72  iIA».  561  ;  ajj/r/ziii/i^  2  Mo.  App.  105, 
5  Mo.  App.  585. 

Where  a  railroad  company  becomes  pos- 
sessed of  and  builds  its  road  upo--  land  in 
consideration  of  a  promise  ma>  e,  if  the 
promise  is  broken  the  owner  m.'iv,  on  the 
theoiy  liiat  the  road  has  appropri.ited  the 


property,  sue  and  recover  as  damages  the 
value  of  the  land  and  for  tlie  injury  caused 
l)y  the  erection  of  the  road.  Cris'tvolii  v. 
St.  Louis,  A'.  C.  (^  N.  A\  Co.,  8  Mo.  App.  582. 
Where  the  use  made  of  the  land  was 
temporary,  and  possession  thereof  was  re- 
liiKpiishcil  before  tlie  suit  was  brouf^ht,  the 
niL.iSure  of  damages  is  not  the  full  value  of 
the  land.  (Jriswotii  v.  S/.  Louis,  A",  t'.  lV»  A'. 
K.  Co.,  8  Mo.  App.  582. 

Where  a  railroad  com|)any  owns  a  half 
interest  in  farm  land,  its  entry  and  occupa- 
tion of  a  part  of  tiie  land  for  a  ri)j;lit  of  way 
will  constitute  an  ouster  of  its  co-ten. mt. 
Cl/ilds  v.A'ii/iSits  City,  St.  J.  &^  C.  li.  A'.  Co., 
{Mo.)  17  .S'.   ;/'.  AV/.  954. 

A  railroad  company  owning  but  a  lialf 
interest  in  land  will  l)e  held  liable  for  waste 
where  it  enters,  c|uarries  and  removes  rocks 
from  the  land  witiiout  the  consent  of  its 
co-tenant.  Cluids  v.  Ka/zsas  City,  St.  J.  H^ 
C.  li.  R.  Co.,  (Mo.)  17  S.  \V.  Rip.  954. 

If  a  railway  company,  having  under  the 
statute  the  exclusive  right  to  institute  pro- 
ceedings to  condemn  land  for  it;;  roadway, 
fails  to  avail  itself  of  this  right,  and  with- 
out the  consent  of  the  owner  enters  upon 
his  land,  the  owner  is  entitled  to  resort  to 
any  court  having  jurisdiction,  by  rea.son  of 
the  amount  of  damage  claimed,  for  redress 
of  the  wrong,  h/tcr/tatio/ial  &•  (/.  A'.  A'. 
Co.  V.  Iii//itos,  10  .-/;«.  ur'  J-ni^.  A'.  Ctis.  122, 
59  TV.r.  326. —  FdM.owkI)  in  Galveston 
Wharf  Co.  v.  Gulf,  C.  iS:  S.  F.  R.  Co.,  36 
Ant.  li  ling.  R.  Cas.  668,  72  Tex.  454,  10  S. 
W.  Rep.  537. 

In  1851  a  railroad  company  coixlemncd 
for  its  road  a  strip  of  land  out;  liundicd  feet 
in  width,  under  tin-  Ohio  Act  of  1848,  au- 
tlii  /fizing  a  company  to  appropriate  as  much 
land  "as  may  be  necessary  for  its  railroad," 
no  Cf)mpensation  in  money  being  paid,  the 
siipposeil  benefits  l)eing  setniT  a|.^ainst  the 
actual  damages  .as  authorized  by  the  consti- 
tution of  1802.  Tweiitv-f)ne  v.-ars  afterwarfls 
this  com|>any,  being  satistied  that  it  would 
never  need  it,  sold  to  another  company  for 
its  ro.'id  a  strip  i Aenty-live  feet  in  width  of 
tiie  strip  originally  v"ondemned.  ///•/(/.  that 
as  but  an  easement  and  not  a  fee  pa'ssed 
bv  the  original  appropriation,  the  orignial 
landowner  co>i!d  not  t)c  subjected  to  the 
occupancy  i'.n<\  burden  nixni  such  .surplus, 
of  anothev  niilroad  holding  under  an  at- 
tempted grant  "ti  i)erpetiiity  from  the  first 
corjior-ition,  and  miulit  piaintain  .111  action 
•iguinst   tlie    latter  company   and    recover 
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daniapes  as  upon  an  appropriation.  (J'>iin- 
soii,  C.J.,  and  Mcllvaino,  J.,  disscnlitijj;.) 
J'/ii//  V.  J't'inisylviuiia  Co.,  zz  /tin.  &^  /'-",C- 
A'.  Ciis.  129,  43  D/i/'o  S/.  228,  1  X.  E.  Rep. 
420. — yuoriN't;  (jicsy  V.  Cincinnati,  W.  tS: 
Z.  K.  Co.,  4  Ohio  Si.  308;  Kcn.sselaer  iN:  S. 
K.  Co.  V.  Davis,  43  N.  Y.  137.  Kkvikwini; 
.Swinncy  v.  Ft.  Wayne,  M.  iSi  C.  K.  Co.,  i>.) 


Ind. 


Jiinc-tion    K.  Co.    w    Kiig^lcs,  7 


Oliio  .St.  1;  Hatch  V.  Cincinnati  tS:  I.  K. 
Co.,  18  Ohio  St.  92.-  UiAiKWi-.i)  IN  niaivcly 
V.  Chicajjo.  K.  it  N.  K.  Co.,  34  Nci).  284. 

Where  certain  parlies  constructed  a  lat- 
eral railroad  over  the  land  of  anotiier,  un- 
der an  ai^reenient  wiili  the  owner,  wherein 
il  was  sti|)ulated  that  the  road  should  be 
constructed  in  a  particular  r winner,  and 
wilii  a  turnout  for  the  benefit  jf  tiic  owner 
of  the  land — lirhl,  that  tlie  remedy  for  a 
vi(ilation  of  these  clauses  of  tlie  aj^rcenient 
is  not  by  injunction  to  restrain  the  use  of 
the  road  until  the  terms  of  the  contract  are 
coini)lied  with,  but  by  action  at  law,  to  re- 
cover compensation  for  the  damat;es  thereby 
sustained.     J'usiVM.  U'r/i^/il,  31  /'</.  St.  387. 

—  DisTiNCUlSHKl)  IN  Unangst's  Appeal,  55 
Pa.  St.  128. 

.\  railroad  was  located  over  land  under 
water  used  for  a  lishery,  and  condemnation 
jirnceedinj.;s  instituted  against  the  owner, 
and  the  damaf^es  assessed  and  paid;  but  the 
premises  at  the  lime  were  iiiulcr  a  lease  for  -i 
term  of  years,  and  tlie  lessee  had  expend  \' 
larne  sums  of  monev  tiieron,  and  thecrtii- 
slruciion  of  the  mad  j^'reatly  injured  the 
l)uiidiii|.,'S  and  the  lishery  ^jencrally.  l/i/ii, 
tiiat  the  p.iyment  of  damages  to  the  owner 
Could  not  i)reclu(ie  the  lessee  fnjm  recover- 
ing datnaj^es  also.  .llr.\aiuin\i  Cr*  I'.  A'.  CiK 
v.  /■'(/{///(  <■,  31  iirntt.  (  \\i.)  761, 

i>SJ».  liii|>i'o|M>r  or  n«>^li;>:<>n(  <'«ui- 
striirfioii  or  <»|>rratioii  <»i'  tli«>  roiid. 

—  Not wiilist.indini.;  the  condemnation  of 
land  fcir  a  railroad,  and  the  payment  of  the 
<:oinpensation  ordamMi;i>s  .iwarded  t  lie  land- 
owner, the  company  will  be  liable  to  him  or 
his  tjranlee  for  damam'S  resiillin;,'  from  its 
nef;li!j;enre  either  in  the  constnict  Itil',,  main- 
taitdni;,  or  operating;  of  lis  mad.  Ohio  i'-^ 
JA  A'.  Co.  V.  Will  ///I'r,  34  .{/)/.  i!'-»  /•.'//!,'.  A'. 
C/v.  ii)i,  123  ///.  440.  11;  A'.  A".  A'</>.  2T)\ 
afJii mill:;  21,  III.  Af)p.  415.  Im  11  I.' i\\  r.i>  in 
Ohio  k\\.  \<.  Co.  V.  F.llioti;  -,4  111.  A!)p. 
SSg.  Quori'.n  in  St.  Louis,  A.  \-  T.  II.  K. 
Co.  71.  Hrown,  3.)  111.  App.  55--  Oliio^"  M. 
A\  Co.  V.  Tl/i/.'iiion.  14-5  ///.  127.  32  A'.  A'. 
I\i\l>.  529.      U'ti/ir  III  lift  V.  Coi/iui  //I !(/  >j-  /'. 


A\   A'.  Co.,  30    I'/.  610.  — Dl.STINUai.SHKI)    IN 

llanlin  ?'.  Chicago  iSf  N.  W.  K.  Co.,  20  Am. 
iSr  Kn^;.  R.  Cas.  70,  61  Wis.  515.  Oroil.D 
IN  O'Connnrz'.  I'ond  <lu  Lac,  A.  iS:  1'.  H.Co., 
5  Am.  &  Ku^r.  K.  Cas.  82,  12  Wis.  526,  38 
Am.  Kep.  7$y—.Soi//li.u'(li-  A'.  Co.  v.  Daiiitl, 
20  Ctiiilt.  {I'ti.)  344.— Oi;oi  F.I)  IN  .Ailaiiiic 
.S;  I).  U.  Co.  7'.  Peake,  87  Va.  130.  Kk- 
viKWKi)  IN  Denver  City  I.  .S:  W.  ("0.  t, 
Middauj{h,  12  Colo.  434,  21  I'ae.  Kep.  5(15. 

As  in  condemnation  proceedings  it  is  pre- 
sumed that  the  assessment  of  damages  in- 
cludes .'ill  damages  proper  to  be  assessed,  so 
deeds  of  rights  of  way  arc  presumed  to  in- 
clude all  damages  arising  from  the  proper 
ronstruction  of  the  road.  The  price  agreed 
upon  is  presumed  to  be  the  same  that  com- 
missioners would  have  arrived  at  on  an  as- 
si'ssment  of  damages.  Roitslilaii^t-  v.  (.'///- 
(iij^o  &^  ^l.  A'.  Co.,  33  /Ini.  &>  l.i{i;.  A'.  Cii.i. 
142.  115  /;/(/.  106,  17  A'.  A'.  A'f/>.  198,  14 
ir.s/.  lu-/>.  853. 

I5ut  notwithstanding  the  deed,  the  com- 
pany remains  li.djleftir  injuries  arising  frnm 
negligence  and  unskilfidness  in  tlie  con- 
struction of  its  road.  Kou.'ililiiii^i'  v.  Clittii<^o 
&^  .1.  A'.  Co.,  33  y/w.  &^  h'tij^'.  A'.  Ctix.  142,  1 1  5 
///(/.  106,   17  X.  E.  A'lp.  198,  14  West.  Rep. 

The  assessment  of  d.imagcs  in  a  condem- 
nation _iroceeding  will  not  be  |)resu;iied  to 
covi'r  damages  resulting  frtjin  the  negligent 
or  improper  construction  or  operation  of 
the  road,  or  any  |>oition  of  it,  nor  dat'i:<ges 
resulting  from  improper  encmaLlimenls 
upon  land  outside  of  the  right  oi  '.v.iy. 
Iu>iislh'iiiii;i'  V.  Cltitiii^o  &^  .1.  R.  Co.,  i^  Am. 
il-  A//J,'.  A'.  Ciis.  142,  115  liiif.  106,  14  ]]'tsl. 
/>''■/•  '*^i).i.  '7  -V.  A'.  R,-p.  198.  l\-il,y  V.  Ros- 
ton.  ( '.  &"  M.  R.  Co..  57  X.  H.  212.  Clark  v. 
I'lrMtoiit  il^  C.  R.  Co.,  28  /■/.  103. 

The  owiu-r  of  lands  through  whicli  .i  r.dl- 
road  passes  will  not  l)e  barred  of  u.nvery 
of  d  im.iges  for  iiijurv  t)v  tires  caused  by  the 
negligence  of  the  cnninany,  by  llu!  f.i(  t  that 
tlie  conipanv  ac(jMir(il  the  right  of  way 
through  his  land  ,(V  grant  or  condemMalion. 
I)ri'i!:i'iirr,  I.,  i!'-^  II'.  R.  Co.  v.  .'^iiliiioii,  39  A'. 

y.  A.  20',',  14  .till.  Ay.  Rt-/>.  22C). 

Where  a  grant  of  a  light  of  w.iy  is  shown, 
no  (1. Ullages  can  be  recovered  by  the  land- 
ownet,  eil  her  for  the  use  of  the  right  o(  way 
or  for  the  liepri'ciation  in  \aliie  nf  other 
land,  or  for  aiiv  invonvenieiice  to  which  the 
landownet  mav  be  subjrcied,  provided  llie 
same  does  nut  result  (lom  the  want  ol  (l,.j 
caie  and  skill  in  the  lociiion  ami  coiislruc- 
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tion  of  the  road.    Houston  &•  E.  T.  A'.  Co, 
V.  Aiianis.  58  Tex.  476. 

A  suhsi-quent  purchaser  of  land,  over 
wliich  a  railroad  lias  been  located  and  the 
dainai^cs  llierefor  assessed  and  paid,  may 
niaiiuaiii  an  .n'tion  aj^.iinst  the  company  for 
injuries  to  the  land  since  liis  |)urchase,  which 
are  <'f  such  a  nature  tliat  they  could  not  be 
foreseen  and  estimated  in  the  condemna- 
tion piocecrliiijj.  Soiit/isit/i-  J\.  Co.  v.  Daniel, 
20  i'lt alt.  {  /  a.)  344. 

U'lirre  a  Ijiiildiiif^  erected  on  land  expro- 
piiatiil  U\x  the  |)nr[)()se  of  a  railroad  station 
is  iisfd  as  siicli,  l)ut  a  jtrivate  business  is 
carried  on  in  certain  rooms  by  one  who  is 
the  ai^ent  of  the  railroad,  and  receives  his 
ci'ni|jensation  in  beinj;  allowed  the  use  of 
liiese  rooms,  in  which  railroad  freight  is, 
hou'cvoi-,  stored  wiicn  necessary,  it  is  not 
such  a  diversion  by  the  railway  from  the  use 
(oi-  which  the  land  was  expropriated  as  to 
aithorize  an  acti(jn  for  damajfcs.  (Todd,  J., 
dissent inj>.)  Hoi^t^att  v.  I'icksburg,  S.  &»  J\ 
A'.  Co.,  34  La.  Ann.  624. 

)M)<>.  I>«>|>iirtiiri>  Iroiii  |>ro|M>HC(l 
l»liui  of  const  I'lU'tioii. — A  company  con- 
demninj,'  land  for  its  right  of  way  must  con- 
struct its  road  as  indicated  by  its  majjs  and 
plans  introduced  upon  tiie  trial  of  the 
(juestion  of  damai;es.  A  subsequent  altera- 
tion will  give  the  landowner  a  right  to  re- 
cover for  damages  resulting  therefrom. 
J\\»ia  >1^  A".  /.  A'.  C'<'.  v.  lihkilt.  62  ///.  332, 
7  Am.  h'v.  AV'/>.  334-  -yi'oi  1  i>  in  Chic  ago  iS: 
A.  U.  Co.  V.  joliet,  L.  ,S;  A.  K,  Co.,  14  Am. 
A-  i;ng.  K.  Cas.  62,  105  III.  388;  Chicago,  P. 
&  St.  L.  R.  Co.  71.  HrinkmrMi,  47  111.  App. 
287.— C///V ■<?<,'()  &^  W.  I.  A\  Co.  v.  Cxswil/, 
44  ///■  .  ///>.  3««. 

The  condemnation  of  land  gives  the  com- 
paiiv  anilmrity  to  operate  its  road  at  its 
pK-a^uie,  unices  it  has  been  bound  down  in  its 
pili'ion.orby  the  terms  of  the  judgment,  to 
a  particular  method  of  constnu  tion  or  to  a 
limited  occupation  ;  and  in  the  latter  event 
a  dep.nturc  l)y  the  com[)any  from  its  i)lan 
of  jiroposed  construction,  which  is  injuiioiis 
to  ainitiing  hind,  will  be  compensated  in 
dam.'igcs  ill  :!n  action  brought  for  that  i>iir- 
pose.  Mailman  v.  Cliuaf^o,  M.  iT^  St.  /'.  /'. 
Co.,  41  ///.  .\fif>.  22y. 

A  r.iilro.ul  company  ac(|uired  a  right  of 
wav  over  certain  lands,  but  in  ixcivating 
went  slightly  over  the  line  of  Its  right  of 
way.  and  in  an  action  by  the  landowner  he 
claimed  vindictive  damages  for  the  trespass 
over  the  line,  and  for  the  unsightly  condition 


in  which  his  plantation  was  left,  and  for  its 
supposed  unhealthfulness  from  pools  of 
standing  water  left  by  theconip.iny  where  it 
had  excavated,  and  for  inconvenience  of 
crossing  by  reason  of  i)its  made  in  excavat- 
ing. Held,  that  he  was  entitled  to  if^cover 
actual  damages  for  the  cutting  of  dirt  over 
the  line  of  the  right  of  way,  but  nothing 
more,  in  the  absence  of  any  malice,  aiul 
nothing  for  the  other  matters  com]ila,; 
of,  as  full  compensation  therefor  must  he 
supposed  to  have  been  made  in  the  con- 
demnation proceedings.  Ncui  Orleans,  li. 
A'.,  I '.  &-  M.  A'.  Co.  V.  Jhim'n,  64  Miss.  479, 
1  .S'c.  Ju/i.  C37. 

991.  Cr4>ati<Mi  <>1'ihiIsiiiuh>s.—  When 
a  railroad  company  has  a  right  to  build  its 
road,  satisfaction  of  a  judgment  against  it 
for  appropriating  lands  for  its  uses  will 
render  the  appropriation  legal  and  protect 
the  company  from  further  actions  for  occu- 
pying the  land  ;  but  if  it  has  no  right  to 
build,  then  the  road  is  a  [lerpetual  nuisance 
and  every  day's  continuance  upon  the  land 
is  a  leg.'il  wrong  for  which  the  company  is 
liable  in  damages.  Little  A'ork  ^  /•'/.  S.  R. 
Co.  v.  AhGeliee,  20  Am.  &*  I'-n^.  A*.  Cas.  82, 
41  Arl:  202. 

A  railway  company,  by  acquiring  the  right 
to  take  the  earth  from  land  adjoining  its  right 
of  way  for  the  purpose  of  making  embank- 
ments for  its  tracks,  does  not  thereby  ac- 
quire a  right  to  create  a  nuisance  on  the 
land  condemned  by  leaving  holes  therein, 
and  grass  or  other  combustible  materials 
thereon,  whereby  the  landowner  may  be  in- 
jured in  the  enjoyment  of  his  legal  rights 
without  any  right  of  recovery  therefor. 
Cliirai^'o  <S-  /'.  A\  Co.  v.  Hiliiehrantl,  47  Am. 
(T-  /-.V-  A'.  Cas.  145,  136  Ill.\U-j,  27  A'.  /;, 
Hep.  6>j. 

The  constitution  gives  to  every  property 
owner  whose  i)roperty  is  danuiged  for  a 
public  use  the  right  to  c<)m|iensalion  ;  an<l 
while  he  cannot  sue  :is  for  a  nnis.ince  when 
his  projiertv  li;is  been  <lamagtd  by  a  public 
improvement  erected  and  maintained  in 
pursuance  of  law,  his  right  to  compensation 
remains,  and  may  be  enforced  by  any  ap- 
pri)|iriate  remedy.  C/u\'af;;o,  M.  &^  .S/.  /'.  A'. 
Co.  V.  Darke,  148  ///.  22C),  35  A'.  A',  AV/.  750. 

The  constitution  and  laws  of  Illinois,  so 
f.ir  as  compens.ition  is  concerned,  placi?  llic 
taking  and  use  of  property  for  public  pur- 
poses on  the  coufJilion  that  exists  with 
refcrenci!  to  private  use.  The  owner  of 
property  taker  or  held  for  public  purposes, 
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it  lie  devotes  liis  property  to  any  use  whicit 
would  be  u  nuisance,  or  would  be  nctionablc 
if  done  by  a  private  citizen,  may  be  made  to 
pay  just  compensation  for  the  daniaj^es 
done  to  the  projjerty  (jf  others  by  such  use  ; 
but  tlie  liability  of  the  owner  of  property 
devoted  to  public  uses  is  no  greater  th;m  is 
that  of  the  owner  of  [jroperty  held  for  pri- 
vate purposes  ;  the  rij^lit  of  one  to  use  with- 
out bciiijf  liable  for  daniaj^e  is  the  equal  of 
the  other,  ('///orj^'-d  &•  11'./.  A'.  Co.  v.C({i;s- 
7<'(7/,  44.  ///.  /!/>/>.  3SS.— (JuollNG  Ki};ney  t'. 
Cliii;i);o,  102  111.  64. 

To  warrant  a  recovery  it  must  ai)[)car 
there  has  been  some  direct  physical  disturb- 
ance of  a  riijht.  <!ilher  public  or  private, 
whiih  plaintilT  enjoys  in  connection  with 
his  projierty,  and  which  gives  to  it  an  adili- 
iKinal  value,  and  that  by  reason  of  such  dis- 
turbance he  has  susi. lined  a  spet  i.il  damage 
with  resjiect  to  his  |ir(.i>c.-iy,  i"  excess  of 
that  sustained  by  the  public  generally.  C/it- 
cijri'  &*  W.  I.  A\  Co.  v.  Coj^^swill,  44  ///. 
A/>f>.  388. 

1M>12.  inversion  ol'stroaiiis.— In  pro- 
curing right  of  way.  railway  c:oin|)anies  do 
not  accpiire  the  right  to  divert  a  stream  of 
water  from  its  natural  channel,  to  t  ic  injury 
i)f  the  landowner.  S/oi(i;/ii7i  v.  C/iicai^o,  />'. 
1^  0.  j\\  Ct».,  43  /07i>ti  2C),  14  Aw.  A'y.  I\ef). 
3ya.  —  Ukvikwinc.  .Mdrich  '>.  Cheshire  R. 
Co.,  21  N.  11.  359;  Sabin  -.'.  Vermont  C  K. 
Co.,  25  V't.  363  ;  Pri>i)'rsof  Locks  iSr  Ca  lalsT'. 
Nashua  &  L.  K.  Corp.,  10  Cush.  (Mass  )  385. 
—  Ki.viKWK.D  IN  Keiisch  v.  Chicago,  \\.  Si 
(J.  U.  Co.,  11  Am.  iSf  I'jig.  K.  Cas.  559,  57 
Iowa  f)87. 

1M>;J.  I'MootliiiK:  IjiimIs.  -An  action  at 
i.iw,  and  not  an  application  t<>  the  county 
commissiiiiiers,  uiuler  Mass,  Kev.  St.  cli. 
31;,  j:  56,  is  ihc  |)ropcr  rcmtMly  to  njcover 
damages  of  a  railroarl  corporation  for  tilling 
nji  tin-  Ix'd  of  a  n.itural  watiMcourst!  with 
their  (•inbanknuiii,  .ind  tlien-liy  llowing  the 
land  of  a  riparian  proprietor  above,  which  is 
not  adjoining  the  railroad,  it  not  apjiearing 
that  such  lillini;  up  was  necessary  for  the 
coiisiiiKtion  of  the  road,  or  that  a  .suirnicnt 
new  ranai  could  not  be  made.  /■'.slii/iiiH>/,s 
V.  Iittrl>orou)^h  &^  S.  A'.  I'o.,  12  Cin/i. 
rU.i^w)  224.  -  Cki  1  irisiK  IN  Pckiii  t. 
liurelon.  07  III.  477.  1  )|s  riNtitilslll.h  IN 
Katon  V.  IJoston.C.  .S:  M.  K.  Co.,  51  N.  11. 
504;  I'rop'rs  of  Locks  t^'  Canals  i:  N'asiiua 
*  L,  K.  Corp ,  10  (  ush.  iM.iss.)  3S1,.  Uk- 
\iiwi;it  IN  Sioduhill  v.  Chicago,  H.  iSi  <J. 
K.  Co..  43  Iowa  26. 
4  U.  R,  D.-53. 


Where  a  company  has  acquired  a  right  of 
way  by  adverse  possession,  its  title  is  limited 
to  land  actually  occupied  by  it;  and  where 
this  limit  is  marked  by  a  ditch  on  either 
side  of  the  track,  the  company  is  liable  for 
widening  the  ditches  by  cutting  down  the 
outer  banks  thereof.  /i'/<7//  v.  A/isstssi/>/)i 
Vallfy  &■'  S.  I.  a:  Co..  62  JZ/.w.  162. 

Where  a  company  condemns  land  for  its 
right  of  way  by  proper  methods,  and  with- 
out negligence,  unskilfiilness.  or  misman- 
agement constructs  iis  road,  and  the  em- 
bankment therefor,  obstructing  no  natural 
channel  of  water  thereby,  the  injuries  done 
by  such  embankment,  by  causing  water  to 
flow  over  the  land  of  adjoining  proprietors, 
will  be  regarded  as  the  natural  incidents 
and  consecjuences  of  that  which  the  corpo- 
ration,  by  reason  of  condemning  the  land, 
had  ac(|nin'd  the  lawful  right  to  do.  For 
such  injuries  no  action  will  lie,  damages  for 
them  being  assumed  to  be  included  in  those 
already  as.sessed.  A/oss  v.  .S'/.  /.out's,  /.  ,1/, 
&^  S.  A'.  Co.,  85  Mo.  8C).  ~  Ai'i'KuviNc  Jones 
T'.  St.  Louis,  I.  M.  &  S.  K.  Co.,  84  Mo.  151  ; 
Abbott  V.  Kansas  City,  St  J.  &  C.  H.  K. 
Co.,  83  Mo.  271. 

A  railroad  corporation  constructed  its 
road  acnjss  the  farm  of  V..  Damages  were 
assessed  under  the  statute,  and  paid  to  E. 
E.  released  the  corporation  from  damages 
on  account  of  the  laying  out  of  the  road 
over  his  land.  Northerly  of  K.'s  farm  there 
was  ;i  ridge  of  land  comiiletcly  protecting 
the  farm  fro  n  the  elTect  of  Hoods  and 
freshets  in  a  neighboring  river.  Through 
this  ridge,  the  corporation,  in  construe  ting 
the  road,  niaile  a  deep  cut,  through  which 
the  waters  of  the  river  in  floods  and  freshets 
someliint's  flowed,  cairying,  on  one  oc- 
ciision,  sand,  gravel,  ami  stones  ii|)on  E.'s 
f.irm.  //e/if,  that  even  if  the  corporation 
had  coiislriicted  the  roiid  at  said  cut  with 
care  and  prudence,  I'-,  could  recover,  in  ;in 
action  on  the  case,  such  damages  as  had 
been  caused  him  in  conse<pieiice  of  the 
corporation's  cutting  away  the  ridge  north 
of  E.'s  f.irm,  and  theretiy  letting  the  river, 
in  times  of  freshet,  run  through  this  cut 
and  dam.igc  E.'s  land,  I  Alton  v.  Iloston,  C. 
&*  A/.  A'.  Co..  51  A'.  //.  <;o4,  I  .hii.  Ay.  AV/. 
44.-  Al'i'UoviNf.  I'umpelly  .'.  (ireen  I?ay  »S[ 
M.  Ciiial  Co.,  13  Wall.  (C.  S.)  166;  Evans- 
ville  iSf  C.  U.  Co.  J'.  Dick,  y  Ind.  433; 
Uichaidson  v.  Vermont  C.  R.  Co.,  25  Vt. 
4C15.— AlM'Kovin  IN  Cirand  Rapids  nooming 
Co,  V.  Jarvis,  30  Mich,  joS.     Eullowku  in 
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Tliom[)soii  i>.  An(iros{0!^<j;in  River  Imp.  Co., 
54  N.  H.  545.  Kkvikwkij  in  I'ayne  7: 
Kansas  City,  St.  J.  &  C.  H.  R.  Co.,  1 12  Mo.  6. 
A.  owned  the  farm  between  E.'s  farm  and 
said  rid>;e.  The  rid^e  was  about  twenty 
feet  wide  upon  tlic  toj),  and  a  small  part  of 
it  in  width  was  included  in  A.'s  farm,  the 
nnrilierly  Hik'  of  his  farm  beinj^  near  the 
southeily  cdtje  of  the  lop  of  the  ridge.  In 
all  other  respects  A.'s  case  was  similar  to 
E.'s.  //<•/(/,  that  even  if  the  cor|)oration  had 
constructed  the  road  at  the  cut  with  due 
care  and  prudence,  A.  could  rec(jver,  in  an 
action  on  the  case,  such  damaj^es  as  had 
been  caused  him  in  consequence  of  the  cor- 
poration's cutting  away  the  ridge  north  of 
A.'s  farm,  and  theieby  letting  the  river,  in 
times  of  freshet,  run  through  tliis  cut  and 
damage  A.'s  land.  Kutini  v.  lioston,  C.  i3«» 
M.  Ji'.  Co.,  51  A'.  H.  504,  I   Ai/i.  Ky.  Rep. 

44. 

1M>4.  Ob.sti'iM'tioii  <>!'  iiavif^iitioii  or 
of  ji«<;<':NS   to    iiaviKiibU;  \vut«*r.— For 

damage  occasioned  by  so  erecting  structures 
as  to  prevent  navigation  or  occasion  fleten- 
tion,  tlie  remedy  is  not  by  application  to 
the  county  commissioners,  but  by  action  at 
law.  J\oi'i-rs  V.  Koimhr  &•  /'.  A'.  Co.,  35 
Mt:  319. 

The  proprietors  of  a  railroad  are  respon- 
sible for  the  damages  occasioned  by  con- 
structing tiieir  road  through  and  across  a 
mill  pond,  authorized  by  the  legislature  to 
be  raised  in  a  navigable  river,  althougii  in 
erecting  the  dam  for  raising  such  pond  liie 
conditions  of  the  act  were  not  com|)lied 
with.  White  V.  South  Shore  A'.  Co.,  6  Cush. 
(Mass:)  412. 

The  remedy  of  a  wharf  owner  whose  ac- 
cess to  the  wharf  will  be  cut  olT  by  ;i  con- 
tem|)lated  causeway  which  a  railroad  com- 
pany will  build  t<J  reach  a  piece  of  upland 
condemned  by  it  is  by  action  at  law  and 
not  by  appeal  in  condemnation  proceedings. 
In  re  Xr.o  York,  W.  S.  5-  B.  R.  Co..  25 
Ant.  o«  /•.;/;'.  A'.  Cas.  19S.  101  A'.  Y,  685,  5 
N.  /<;.  Ref>.  7(^9. 

Where  a  railroad  company,  without  having 
acquired  the  lights  of  the  owner  of  land 
bounded  on  a  naviiiable  river,  has  con- 
structed its  road  along  the  water  front,  and 
so  cut  ofT  the  owner  from  access  to  the 
navigable  part  of  the  river,  he  is  entitled  to 
recover  the  tliminished  rental  value  of  his 
land  caused  by  tlie  obstruction.  Riivixey  v. 
Xm>  York  &'  N.  A".  A'.  Co..  136  A'.  J'.  543, 
32  A'.  E.  Ri-p.  979.  49  A',   v.  S.  R.  683 ;  re- 


versing  63  Hun  200,  45  A^.  )'.  5.  A*.  .;j,  17 
N.  V.  Supp.  672;  former  appeal  133  A'.   1'. 

79- 

In  an  action  to  recover  damages  the 
owner  is  not  restricted  to  proof  of  the  rental 
value  of  the  land  as  actually  used  at  the 
time  of  the  obstruction,  l)ut  may  siiow  by 
competent  evidence  the  fair  rental  value  if 
access  to  the  river  had  not  been  obstructed. 
Rumseyv.  Neio  York  &•  N.  E.  R.  Co.,  i3r) 
N.  Y.  543,  32  A'.  E.  Rep.  979.  49  A'.  I'.  V. 
R.  683 ;  reversing  63  lliin  200,  45  N,  Y.  S, 
R.  33,  17  A'.   1'.  Supp.  672. 

In  such  an  action  it  appeared  that  plain- 
tiff's premises  had  formerly  been  used  as  a 
brickyard  and  the  river  front  for  shipping 
brick,  etc.,  but  some  years  before  the  con- 
struction of  defendant's  road  such  use  had 
been  abandoned,  the  dock  and  causeway  to 
it  had  become  decayed,  and  there  were  no 
structures  or  machinery  upon  the  land  for 
brickmaking.  Plaintiff  olTered  to  show  that 
the  laixl  was  in  condition  to  lease  as  a  brick- 
yard, except  for  the  obstruction ;  that  ii 
was  the  custom,  wiien  land  was  leased  for 
that  purpose,  fo  •  the  lessee  to  furnish  the 
improvements  necessary  to  conduct  the 
business;  that  prior  to  the  commencement 
of  t'.ic  action  there  were  persons  ready  and 
willing  to  take  a  lease  of  the  land  as  it  then 
was,  provided  access  could  be  had  from  the 
laiui  to  the  river  front,  and  hat  plainliflf 
asked  defendant  to  allow  the  lessee  to  ob- 
tain this  access,  which  it  refused.  This  was 
objected  to  and  excluded.  //<•/</,  error. 
Rumsey  v.  New  York  &*  N.  E.  R.  Co. ,  1 36 
N.  Y.  543.  32  A'.  E.  Rep.  y79.  49  A'.  1'.  .S*. 
A'.  C83  ;  reversing  63  Hun  200,  45  A^.  Y.  S. 
A'.  33,  17/V.   Y.  Supp.  (,12. 

A  railroad  was  constructed  within  the 
waters  of  a  navigable  lake.  l)ut  so  near  the 
front  of  plaintilT's  lots  which  bordered  on 
the  lake  as  to  cut  them  off  from  the  lake, 
and  embankments  were  made  so  as  to  leave 
pools  of  stagnant  water  between  the  track 
and  the  shore.  Held,  that  plaintilT  could 
recover  damages,  the  construction  having 
bceti  without  his  consent.  Delaplaine  v. 
Chicago  <r«^  A'.  IV.  R.  Co.,  42  Wis.  214,  15 
Am.  Ry.  Rep  28. —  Following  Chapman 
7'.  Oshkosh  &  M.  R.  R.  Co.,  33  Wis.  629. 

Jll)5.  Obstriitrtioii  of  privato  whj.— 
A  read  across  one's  own  land  is  not  a  "  pri- 
vate way"  within  the  meaning  of  the  Mass. 
(jen.  St.  ch.  63,  Si  28,  requiring  application 
to  be  made  within  a  year  for  damages  for 
the  obstruction  of  a  private  way  by  a  rail- 
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road  corporation.     Prcsbriy  v.  Old  Colony 
&•»  .v.  A'.  Co.,  103  A/ii.ts.  I. 

A  railroiid  charter  provided  that  if  the 
road  should  be  so  constructed  as  to  cross 
any  private  way,  and  should  obstruct  the 
safe  and  convenient  use  of  it,  any  party 
injured  slioul<l  be  entitled  to  an  action  on 
the  case,  and  should  recover  reasonable 
daniai;es  for  the  injury,  but  that  no  action 
sliDuId  be  commenced  after  two  years  from 
tlie  lime  of  the  obstruction.  Held,  that  it 
was  not  necessary  to  show  that  the  railroad 
Iiad  been  ic.nstructcfi  or  operatefl  in  an  ini- 
pro|)er  or  illcL;al  manner  in  order  to  main- 
tain an  action,  the  object  of  the  statute  be- 
inj;  to  >;ive  tiie  plaintItT  compensation  in 
the  shajx!  of  (lamajjes  for  the  ritjht  to  ob- 
sirui't  th(;  jirivatc  way.  Gifcmvood  \.  Wil- 
ton A".  Co.,  23  .\'.  //.  261. 

In  such  case  it  ajipeaied  that  the  railroad 
was  constructed  and  maintained  across  a 
private  way  of  the  plaintill  in  a  proper  man- 
ner, and  that  a  passable  was  provided  for  the 
|)rivate  way  over  the  trac'  llild,  that  the 
court  could  not  decitie, .  .  matter  of  law, 
whether  the  safe  and  Cf)nvcnient  use  of  the 
private  way  was  obstructed  or  not ;  but  it 
w.is  a  question  of  fact  for  the  jury.  Green- 
wood v.  U'/l/on  A'.  Co.,  23  X.  H.  261. 

IMMt.  Obstriirtioii  of  HtrtM'ts  or 
lllffll ways.*— Under  III.  Const.  ?  13,  art.  2, 
a  recovery  may  be  had  in  all  cases  where 
!)rivate  pro|)erty  has  sustained  a  substantial 
dainaf.;e  by  the  makini;  and  iisintj  of  an  im- 
proviMiKMit  that  is  public  in  its  character,  as 
a  railway,  and  it  is  not  reipiircd  that  the 
damage  shall  be  caused  by  trespass,  or  an 
actual  physical  invasion  of  the  owner's  real 
estate  ;  but  if  the  construction  and  opera- 
tion of  a  railroad  or  other  public  imi)rovc- 
inent  is  the  cause  of  the  (lania;:;e,  thou};h 
merely  conseipiential.  the  party  damatred 
may  recover.  Depreciation  in  the  val'.^e  of 
land  frontinj.;  f>n  a  hif^hway,  caused  by  ob- 
siructin)^  access  to  it,  is  a  proper  element  of 
<lamai,'es.  Chh\ti:;o  Sf*  IV.  /.  N.  Co.  v. 
Ayrfs,  14  Am.  &^  Kni^r,  A'.  Qis.  153,  106  ///. 

5"- 

Till"  riefcnilant  constructed  its  roarl  across 
plainiilf's  real  estate  and  permanently  ob- 
structed a  public  street  upon  which  the 
property  abuts,  at  a  distance  of  several  hun- 
dred feet  from  the  premises.  /IcAl,  t!:at  the 
owner  coald  maintain  a  suit  at  law  for  the 
dania^;es  sustained  by  reason  of  the  closinjj 
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of  the  street.  Atr/i/son  &*  N.  K.  Co.  v. 
liocrniT,  34  .\eh.  240.  51  A'.  W.  Rep.  842.— 
Ai'i'i.viNc;  Gottschalk  v.  Chicago,  H.  \-  Q. 
R.  Co.,  14  Neb.  550;  HastiiifTs  tS:  G.  I.  K. 
Co.  V.  Ingalls,  15  Neb.  123  ;  Omaha  &  K.  V. 
R.  Co.  V.  Rogers,  16  Neb.  117;  Chicago,  V. 
tSr  N.  R,  Co.  V.  Ha/cls,  26  Neb.  364;  Uur- 
lington  A:  M.  R.  R.  Co.  7/.  Reinhackle,  15 
Neb.  279;  Republican  Valley  R.  Co.  v.  Fel- 
lers, 16  Neb.  169;  Omaha  &  N.  P.  R.  Co.  v. 
Janecek,  30  Neb.  276. 

An  action  lies  as  well  for  damage  to  afl- 
joining  property  by  stf)pping  or  impeding 
the  travel  on,  to,  or  from  a  street  or  high- 
way as  any  other  damage  that  can  be  done 
to  property,  although  the  property  injured 
may  iiot  be  touched  by  the  obstruc;ion. 
Little  Miami  A".  Co.  v.  Any  lor,   2  O/iio  St. 

■23S- 

SM>7.  What  may  be  shown  in  <!«>- 
I'ensL',  ^morally.— In  an  action  against  a 
railroad  company  for  appropriating  land  for 
a  right  of  way,  it  is  competent  for  the  com- 
pany to  show  that  plaintilT's  husband  had 
l)t;en  paid  for  the  land  by  a  company  under 
which  defendant  claimed,  and  that  he  was 
her  aiithori/ed  agent,  the  laiul  bi.ing  her 
separate  estate.  A'(ii,'i'«  v.  A'tin.uis  Ci.'y  <S«« 
S.  E.  A*.  Co.,  1 1 1  Mo.  456,  20  .S'.  W.  Rep.  234. 

The  several  conveyances  ■.hrough  which 
defendant  claimed  title  from  the  first  com- 
pany were  also  properly  admissible  in  evi- 
dence. Riti^an  v.  A'iinsa.<!  City  &"  .V.  K.  R. 
Co.,  Ill  Mil.  456,  20  .v.    ]l'.  Rep.  234. 

Private  tramways  laid  across  r  public 
rf)ad,  witlKHit  authority,  are  a  nuisance. 
Therefore  the  owner  of  such  tramways  is 
not  entitled  to  damages  from  a  tailroad 
company  that  sul)sef|uently  removes  them 
in  Living  its  track.  Ilar7>ey  v.  I.aek\n^\anhi 
6-  A".  A'.  Co.,  47  Pa.  St.  428. 

Where  the  right  of  way  commissioners 
were  authorized  to  condemn  for  right  of 
wav  a  strip  of  land  ickj  feet  wide,  and  more 
where,  because  of  cuts  and  fills,  more  than 
100  feet  were  necessary  for  the  proper  con- 
struction of  the  roadbed,  and  the  petition 
filed  in  the  case  on  the  ap[)eal  from  the 
award  alleged  that  the  comjiany  had  appro- 
priated from  100  to  200  feet  across  the 
owner's  farm  for  its  right  of  way.anri  on  the 
trial  of  the  ap|)eal  a  judgment  was  tendered 
by  the  defendant  and  accepted  by  the  plain- 
tiff, and  afterwarrl  paid  by  the  company  to 
the  plaintilT  and  received  by  him,  such  pay- 
ment covered  all  damages  that  could  arise 
on    account    of    an    appropriation     of    an 
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amount  of  land  within  the  scope  of  such 
petition.  Fitsgeralds.  Chica^^o,  K.  <S^  W. 
K.  Co.,  48  A'dft.  537,  29  /'.ir.  /iV/.  703. 

008.  Ai-qiiioHcviicc  or  coiiHoiit  of 
owiKT.* — Tlie  owner  of  lands  who  allows  a 
railroad  con)pany  to  occupy  and  use  the 
same  for  the  construction  of  its  road,  and 
other  appurtenances  necessary  to  the  opera- 
tion of  a  railroad,  without  remonstrance  or 
conii)laint,  will  be  held  to  have  acquiesced 
therein;  and  such  a  waiver  will  bar  his 
action  to  dispossess  the  comnany.  But 
such  a  waiv  :r  will  not  defeat  his  right  of 
action  for  damages  or  for  the  value  f)f  the 
lands  thus  taken  from  him.  Latorfucc  v. 
Morf^an's  L.  &^  T.  R.  d^  S.  Co.,  3c  Am.  Sm 
Ell};.  R.  Cas.  309,  39  La.  Ann.  427.  2  So. 
Rtp.d^). —  'Vl'l'ROViNd  St.Julien  v.  Morgan 
L.  &  T.  R.  Co.,  35  La.  Ann.  924.— Not  foi.- 
I.OWK.I)  iN  Jacksonville,  T.  &  K.  W.  R.  Co. 
V.  Adams,  27  Fla.  443. 

If  a  landowner  allows  a  company  to  con- 
struct a  road  and  n-c  it  vithout  payment  or 
security,  a  waiver  of  the  fespass  is  not  a 
waiver  of  the  damages  in  face  of  a  jirose- 
cuiion  of  his  claim  to  judgment.  Wistein 
Pa.  K.  Co,  v.  Johnston,  59  Pa.  St.  29c. 

Though  equity  might  estop  an  owner 
permitting  a  company  to  expend  money  liy 
laying  a  track  upon  land  for  the  use  of  its 
road  from  regaining  possession,  it  would 
not  estop  him  fif)m  recovering  damages. 
The  company  would  not  be  (K-rmitted  to 
hold  land  and  money  both.  Ifrstirn  /'a.  A". 
Co.\.  Johnston,  59  Pa.  St.  290. 

A  lessee  of  premises  through  which  a 
railroad  was  located  gave  notice  that  he 
would  proceed  to  enjoin  the  construction  of 
the  road  because  no  damages  hail  been  paid 
him.  He  was  solicited  to  become  a  party 
to  condemnatioti  procccflings  against  the 
owner  of  the  land,  and  have  his  damages 
assessed  therein,  but  this  he  declined  to  do, 
and  said  that  he  woulrl  abandon  proceed- 
ings to  enjoin  the  coi:i|>.in\',  but  would 
bring  a  separate  action  for  damages,  //r/i/, 
that  this  did  not  amount  to  consent  that 
the  company  might  enter  befon-  ascertain- 
ing and  ])aying  his  damages,  nor  defeat  his 
a<tion  for  damages  after  the  company  had 
entered.  Capers  v.  Aitjfusta,  G.  &*  S,  K. 
Co.,  76  Ca.  90. 


*  Fstoppi-I  of  owniT  by  silent  arquicsiciirc 
from  (l.iiminj;  d.-Mnajjes  for  laixl  .ippropri.ilcil  by 
company,  sec  note,  s  1,.  K.  A.  183.  Su«*  also 
antr.  087;  f'l,  1010-1018,  104;», 
1044,  1074,  1075. 


000.  SiibiiiisHion  tonrhUrntion  ns 
a  di'lc'iist'.— In  an  action  for  damages  ic- 
casioncd  by  the  appropriation  of  plaintiff's 
land  for  the  right  of  way,  an  answer  is  good 
which  alleges  that  defendant  corporation 
employed  one  T.  to  obtain  the  right  of  way 
for  its  road,  and  to  construct  its  roadbed 
over  the  lands  of  plaintiff  ;  that  the  road- 
bed was  constructed  over  and  across  said 
land  under  a  license  so  to  do,  but  without 
any  assessment  or  agreement  in  relation 
to  the  damages  occasioned  thereby  ;  that 
afterwards  T.  and  the  plaint itf  agreed,  in 
writing,  to  submit  the  question  of  damages 
to  certain  arbitrators  named  therein,  and  to 
abide  by  their  assessment,  the  plaintiff 
agreeing  to  execute  to  the  defendant  cor- 
poration a  writt(Mi  release  to  said  right  of 
way,  and  T.  agreeing  to  pay  the  plaintiff 
the  amount  of  damages  so  assessed  upon 
the  execution  of  such  release ;  that  the 
arbitrators  made  the  assessment  of  dam- 
ages ;  tnat  T.  has,  at  all  times  since  said  as- 
sessment was  made,  been  ready  and  willing 
to  pay  the  same  upon  cxecutif^n  of  said  re- 
lease, and  before  the  commencement  of  the 
action  tendered  to  the  plaintiff,  which  he 
refused  to  accept.  It  sufficiently  appears 
from  the  answer  that  T.  had  authority  to 
act  for  the  defendant  corporation  in  the 
premises,  and  that  the  latter  was  willing  to 
abide  by  the  submission  made  by  him. 
Ti-rrc  Haute  &^  I..  R.  Co.  v.  Harris,  46 
Am.  &'  Eng.  R.  Cas.  582,  126  hid.  7,  25  N. 
E.  Rep.  831. 

The  submission  of  the  cause  of  action  set 
up  in  the  romi)laint  to  arbitration  and  the 
award  thereon  are  a  bar  to  such  cause  of 
action,  though  the  award  has  not  been  per- 
formed. Terre  Haute  &>  I..  R.  Co,  v. 
Harris,  .i,U  Am.  &>  /:n^.  R.  Cas.  582,  126 
///(/.  7,  25  A'.  E.  Rep.  S31. 

I'ending  an  ai  tion  for  consequential  in- 
juries to  land,  tlie  parties  entered  into  a 
contract  under  seal,  hv  which  the  valuation 
of  the  land  at  the  time  of  the  injury  was  re- 
ferred to  arbitrators,  the  dcfi'ndant  to  pay 
the  |)rire  awarded,  and  the  jilaintiff  to 
convey  the  land  to  tlic  defendant  in  fee 
simple;  .said  price  when  paid  to  extinguish 
the  plaintiff's  claim  for  damages.  It  being 
sliiiwn  that  the  a|ipi.iiscnicnl  was  made, 
and  that  the  (h'fendant  tender,  d  the  valua- 
tion to  the  plaintiff,  who  refused  to  accept 
it,  the  agreement  was  availabh;  as  a  tiefense 
to  the  action,  although  not  |)leaded  until 
three  years  alteV  the  date  of  the  award,  and 
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although,  Jit  the  time  of  the  trial,  more 
than  six  years  from  said  date  had  elapsed 
wiiliout  any  attempt  of  defendant  to  en- 
foice  specit'u;  perf<jrmaiice.  Join's  v.  J'citn- 
sY/'t'iiiii'i  /v'.  Co.,  143  J\i.  St.  374,  22  At/. 
h't-f>.  8S3. — Followim;  North  iV:  W.  Uranch 
K.  Co.  V.  Swank,  105  \',\.  Si.  555. 

Tlic  defendant  clid  not  need  a  conveyance 
of  the  land  in  order  to  make  out  such 
(icfciis.',  and  theicfure  the  fact  that  the 
plaiiililFs  wife  refused  to  join  in  such  con- 
veyance was  of  no  possible  consequence; 
and  while,  in  the  circumstances  above 
staled,  the  plaiiitilT  mi^lit  keep  his  land  if 
he  chose,  he  could  not  be  permitied,  after 
refusing  a  tender  of  the  price,  to  keep  the 
l.uid  and  recover  the  damages  both.  Jones 
V.  J'i-:insyh'ii>u\i  A'.  Co.,  143  J'a.  -S'/.  374,  22 
.-;.'/.  A',/>.  S83. 

Where  plaintilT  asks  damages  for  the  al- 
leged appropriation  of  a  right  of  way,  and 
defendant  moves  Uj  dismiss  on  the  ground 
that  tlie  contrciversy  has  been  submitted  to 
arbitration  and  an  award  made,  the  plain- 
tilT has  a  right  to  disprove  the  agre<'nient 
to  arbitrate,  or  to  sIkjw  that  it  was  pro- 
cured by  fraud.  Hyiws  v.  Sabiila,  A.  &*  D. 
A'.  Co.,  3 !  /tni'ii  J5.S. 

1000.  (iiJiiricH  prcsiiiiuMl  to  linvo 
Imm'ii  |»a.sM(;d  ii|m»ii  by  tribiiiial  to  ns- 
HVfiH  <laiiiaK«'S.*— Where  damages  are  as- 
sessed in  a  coiidemiiatioii  proceeding  on 
the  supposition  that  the  road  will  be  a  sur- 
face road  only,  additional  compensation 
cannot  be  recovererl  because  the  tracks  are 
subsequently  elevated.  Cliiiiif^o  <S>»  W.  I. 
A\  Co.  v.  Coi^rsweli,  44  ///.  A/>f>.  388.— 1<K- 
VIKWIN(;  Hoyd  v.  Negley,  53  I'a.  St.  387. 

Mm  if  the  elevation  of  the  track  caused 
niDre  smoke, Cinders, and  dust  to  be  thrown 
upon  the  iircmises  than  before,  and  addi- 
tional il. image  resiiltefl,  a  recovery  could  be 
li.id  iheiefor.  C/i/\,tj;o  &^  //'.  /.  A'.  Co.  v. 
c;xAr<v//.  44  ///.  A/>/>.  3S8. 

Where  damages  have  been  assessed  by 
liie  commissioners  to  a  landowner  for  in- 
jury done  him  by  e.\Ciivations  in  his  land 
lor  the  purposes  of  a  railroad,  an  action  on 
tile  case  to  recover  further  damages  cannot 
lie  sustained  aj;ainst  the  railroad  corpora- 
tion. Alili:.li  v.  C/i,-s/iiri-  A'.  Co.,  21  A'.  J/. 
^59.  — .Afi'KiiVKi)  IN  Slatten  7'.  Des  Moines 
Valley  K.  Co.,  29  Iowa  148. 

The  pl.iintilT's  biiililings  were  supplied 
with     water    from    a    permanent    spring. 


♦Sec  also  .ni/f,  471,  <t70,  U'2». 


After  an  excavation  had  been  made  in  his 
land  for  the  purposes  of  a  railroad,  water 
appeared  in  the  excavation,  about  fifteen 
feet  below  the  surface  of  the  ground,  and 
the  spring  disappeared.  Damages  were  as- 
sessed to  him  before  the  excavation  was 
made,  //r/i/,  that  the  injury  to  the  spring 
must  be  presumed  to  iiave  been  considered 
by  the  commissi(jners,  and  that  an  action  to 
recover  danuiges  therefor  could  not  be  sus- 
t.iiiied.  Aliirhli  v.  Chesliirc  A'.  Co.,  21  .\'. 
Jf-  359.— HiAiiwii)  IN  Siodgliill  7'.  Chi- 
cago, M.  iS;  (J.  R.  Co.,  43  Iowa  2('). 

Where  a  railroad  in  the  course  of  its 
cfjnstruction  caused  a  cut  to  be  made 
through  an  individual's  land,  dividing  a 
road  which  he  had  made  on  his  own  land, 
for  his  private  use,  to  pass  from  one  ji.irt  of 
his  farm  to  another,  and  als(j  dividing  his 
pasture — //<•/</,  that  these  were  mailers 
that  were  not  the  subject  of  action  by 
virim;  of  the  N.  H.  Act  of  July  3,  1S47,  but 
were  such  as  must  be  understood  to  have 
been  taken  into  consideration  by  the  com- 
missioners in  making  their  award.  Clark 
V.  lioston,  C.  vS-  M.  A'.  Co.,  24  X.  //.  1 14.— 
Ai'i'i.viNt;  Dearborn  v.  Boston,  C.  &  M.  R. 
Co.,  24  N.  II.  179. 

1001.  Viiavailiiit;  doA'iiNcs.  —  The 
fact  chat  a  railway  company  appropriated  a 
right  of  way  over  a  fill  or  embankment,  be- 
tween the  main  land  and  a  crib  which  the 
plaintilT  was  not  authorized  to  erect, 
would  not  deprive  him  of  the  right  to 
damages  for  the  right  of  way  so  ajipro- 
priatefl.  Kiini'ick  v.  Davenport  &^  A'.  II'. 
J\.  Co.,  49  loica  664. 

In  such  case,  the  damages  to  the  entire 
property  used  in  the  plainiilT's  business  of 
sawing,  planing,  etc.,  might  be  considered, 
although  a  street  ran  through  the  same. 
A'tuioh/c  v.  J)a',irn/>orl  &•  X.  W.  A'.  Co.,  49 
/ou-a  (164.  -  Rklo.nlii.inc  Fleming  v.  Chi- 
cago, I).  «Sl'  M.  R.  Co.,  34  Iowa  353. 

It  is  no  objecticjii  to  an  action  for  unlaw- 
fully constructing  and  operating  a  railroad 
over  plaintill's  land  that  it  was  staked  out 
over  the  land  before  iiIaintilT  purchased. 
//.irr/nxtoH  .'.  St.  Paul  &*  S.  C.  A'.  Co.,  17 
.\l/iiii.  215  ((/■//.  i8Si,4y/;;/.  A'v.  A\/>.  216, 
S  .  Ifti.  A'v.  A'r/i.  247. 

Where  a  railroarl  company  is  sued  for  the 
unlawful  construction  and  operation  of  its 
road  over  lands,  it  cannot  set  ii|)  as  an 
olTsel,  or  for  the  purpose  of  reducing  the 
damages,  the  enhanced  value  of  the  adja- 
cent   lands;    and    thij  is  so  whether  the 
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actfoi)  to  recover  tlie  datn:i>^es  lie  trespass 
or  any  oilier  metliorl  of  asccrtainii)^  tlie 
(laina^^es.  Xati/it's,  J.  cr-»  C.  A'.  Co.  v.  Ciir- 
rii\  dj  M/ss.  506.  Compare  Hal/our  v. 
LoiihvilU,  X.  O.  'H'^  T.  K.  Co.,  62  il//,v,v.  508. 

Wliili:  a  railway  company  may  under  tin: 
slaiiite  occupy  pulilic  domain  for  its  road- 
way, without  beinj;  re(|uired  to  make  com- 
jjcns.ition,  it  cannot  avoid  lial)ility  to  one  in 
possession  of  land  ajiprojjri.ited  by  it  witii- 
out  li'i^al  condemnation,  by  sli(jwin^  that 
the  land  owned  by  him  ai  the  date  of  a  tax 
sale  had  been  purchased  by  tiie  state,  tlie 
peri<id  of  redemption  under  tin-  statute  not 
liaving  expire<l.  hiternatioiuil  &*  ll.  X.  A', 
Co.  V.  lifiiitos,  10  /////.  ilV.  JCii^.  A'.  Cits.  122, 
5y  I\:\.  326. 

A  railroad  was  built  over  lands  without 
authority,  and  nearly  a  year  afterward  the 
ownc.T  brought  suit  to  recover  damaj^cs, 
whicli,  under  the  form  of  the  action,  were 
limited  to  tlujse  incurred  before  the  time  of 
briiij;inn  suit.  After  the  action  was  com- 
menced the  comi)any  instituted  condemna- 
tion |)ro(°eedings  and  had  tlic  (himii^es  as- 
sessed as  of  tlie  <late  of  the  entry  upon  the 
land,  with  interest  computed  down  to  the 
time  of  the  assessment,  and  set  this  u|>  as  a 
defense  to  the  action  for  damages.  The 
statute  relatinj;  to  condcMiinalioii  proceed- 
ings |)roliibits  a  lan(h>vvncr  from  instituting 
tliem,  and  recjuircs  the  company  to  insti- 
tute the  proceedings  before  the  road  is 
located  and  the  track  constructed.  I/i/ii, 
that  there  is  no  authority  for  assessing  the 
damages  as  of  the  date  of  the  entry,  and 
therefore  it  was  not  a  bar  to  the  action. 
U'/'hon  V.  Ih-s  Moiius,  O.  &"  S.  A*.  C'c,  67 
Iiwa  509,  25  X.  W.  /\'f/>.  754.  -  DisriN- 
GUisiiiNi;  Conger  7'.  Murlington  &  S.  W.  R. 
Co.,  41  Iowa  419;  Daniels  7'.  Chicago,  I.  iSc 
N.  R.  Co.,  41  Iowa  52;  Daniels  t.  Cliicago 
it  X.  VV.  R.  Co.,  35  iowa  129.  — Foi.l.owKi) 
IN  Stough  7'.  Chicago  tSt  N.  VV.  R.  Co.,  30 
Am.  &  Eng.  K.  Cas.  396,  71  Iowa  641. 

/>.  Procedure. 

1002.  Tini<>  wit  hill  wliirli  to  niio.— 

Till'  ritiht  of  action  for  ('onse(|nential  itiju- 
ries  caused  by  the  construction  or  enlarge- 
ment of  their  wf)rk,  etc.,  by  municipal  and 
other  corporations,  and  which  are  within 
the  provisions  of  section  8,  article  XVI.  of 
the  P;i.  constituti.)ti,  accrues  when  the  par- 
ticular part  of  the  work  causing  the  injury 
is  actually  undertaken.    O' Ihien  v.  Piiinsyl- 


ViUiia  S.  V.  A'.  Co.,  119  Pn.  Sf.  184,  11  Cfiit. 
J\'>/>.  <'>7y.  13  -■///.  AV/.  74,  21  IV.  X.  C.  141. 
—  DisriNCiiisiiiNc;  Schuylkill  Nav,  Co.  v. 
Thoburn,  7  S.  At  R.  (I'a.)  411. 

The  actioti  is  for  consecpiential  damii;;es 
on  the  |)rinciple  of  the  common  law,  but 
the  right  of  action  in  advance  of  the  actual 
injury  is  conferred  by  the  constitutional 
provision  referred  to.  O' lU  icit  v.  Pcintsyl- 
vaniii  S.  /'.  A'.  Co.,  119  Pa.  St.  I1S4,  11  Cciil. 
/up.  679,  13  ////.  AV/.  74,  21    //'.  X.  C.  141. 

The  right  of  action  against  a  railroad 
company  for  conseipiential  injmies  to  land 
from  the  construction  (jf  a  railioad,  where 
no  part  of  the  land  itself  is  taken,  accrues 
when  the  railroad  is  cc^nstructed,  and  not 
when  it  is  first  located  and  a|)pro|)riation 
made.  Piiinsvh'iniiii  .'<.  I'.  P.Co.v.  /./niici , 
124 /'</.  .s'/.  560,  17  .///.  A'//.  187.-  Dim  i\- 
c.L'lsiilNt;  Wadhams  7'.  Lackawanna  .'i-  \\. 
R.  Co.,  42  Pa.  .St.  303;  Heale  v,  Pennsyl- 
vania R.  Co.,  8ri  Pa.  .St.  509. 

loot).  l»aH It's.— Partners  in  a  mill  sit- 
u.'ited  on  an  unperfectcd  homestead  of  one 
of  them  have  such  an  interest  and  p(»sses- 
sioii  as  entitle  them  to  a  joint  action  for 
damages  against  a  railroad  company  for 
obstructing  the  mill  race  in  the  const  ruction 
of  its  roadbed.  J/ot  .</»/iij;^  A".  C«.  v.  'Pvlfr, 
10  ,/w.  (Tw  F.iij^.  A".  Ciis.  145,  36  ./>■/■.  205. 

Where  land  lias  been  injured  by  a  rail- 
road company  under  void  cnndemnation 
proceedings,  the  owner's  right  to  recover 
damages  is  unalTected  by  his  having  sold  it 
to  a  third  person,  U)r  the  depreciation  would 
have  been  taken  into  account  in  fi.xing  the 
price.  Dunlaft  v.  7'o/iu/o,  /-/.  A.  &^  (i.  T.K. 
Co.,  10  Am.  lV»  /--'iji^.  A',  ('its.  185,  50  Mich. 
470,  15  A'.  /;'.  AV/.  555 

When  one  holds  real  estate  under  a  con- 
tract of  purchast!  made  with  the  hohkr  of 
the  legal  title, .and  u|ion  which  all  payments 
have  been  made  so  as  to  entitle  him  to  a 
deed,  he  may  maintain  an  action  for  d:mi- 
ages  to  the  land  by  reason  of  the  location 
and  construction  of  a  railroad  near  the 
same.  Prcinonl,  /•'.  &*  .1/.  I'.  A".  Co.  v.  Srt- 
rtx/it^  34  AV/;.  253,  51  A'.  U\  AV/.  833. 

The  holder  of  the  legal  title  should  l)e 
joined  ;  but  if  iif)  objection  is  made  on  that 
ground  the  ecpiitable  owner  may  recover 
his  actual  damages.  /■'>-, i/iotit,  A",  l^  A/.  /'. 
A.  Co.  \.  Si-t>(i;/if,  34  .\,f>.  253,  51  X.  !!'. 
Ju'f>.  833.  Foi.iowiNf;  Hastings  it  (I.  I.  R. 
Co.  7'.  Ingalls,  15  Neb.  123. 

Separate  lot  owners  cannot  join  in  an 
e(|uitable  action  to  restrain  the  building  of 
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a  road  in  the  street  until  their  damages  are 
paid.  Tlu;  easentent  that  each  owner  has 
in  the  street  which  will  be  invaded  by  t'le 
bniidinj;  of  the  road  only  extends  to  t.ie 
|iortion  immediately  in  front  of  his  lot,  and 
each  owner  must  brinj;  his  own  action. 
Montii  V.  I.ydiilcir,  Tj  IIuii  (A'.  V.)  5^2,  11 
.,-//'/'.  X.  Ciis.  2i;S. 

An  action  will  not  lie  at  the  instance  of  a 
holder  of  a  niortij;ane  as  trustee  a.v;ainst  a 
railway  company  for  injuries  to  the  pri-m- 
ises,  if  they  remain  of  j;reater  value  than 
the  amount  due  on  the  mort^a,L;c,  and  for 
whicli  the  tr.istei;  is  liable  to  account. 
Knoll  V.  iWw  )■<;/■/•,  C.  il^  .s/.  A.  A*.  Co.,  36 
^liii.  L>-»  /•-//(,'.  A'.  Ciis.  250,615,  121  J'a.  St. 
467.  15  ////.  AV/i.  571. 

In  an  action  for  damages  caused  by  the 
construction  of  a  railroad  across  the  lands 
of  the  plaintilT,  which  lands  she  iidierited 
from  hei  f.ither  and  mother,  a. 1  answer  is 
^jood  whi<:li  pleads  facts  showi.i).;  that  the 
cause  of  action  accrued  lotifj  prior  to  the 
institution  of  plaintilT's  suit  in  favor  of  the 
thiMi  owner  of  the  lands,  and  that  the  ri^lit 
to  recover  tiie  damaj;e  vested  in  him  at  that 
time.  The  rij^ht  of  action  accrued  at  the 
time  when  the  ancestor  mi^ht  have  inaiu- 
taiiu'd  an  action  for  the  damages  or  insti- 
tuted |)rocecdinj{s  to  have  ha<l  his  damaj^es 
tissessed.  This  he  could  have  done  as  soon 
as  the  ^rade  was  completed  through  the 
land  connecting;  with  and  constituting  one 
continuous  roadbed  for  many  miles  on 
cither  side  of  the  land  as  shown  by  the 
llndin^  of  facts.  Such  .a  ri^ht  is  a  chose  in 
aciion  and  does  not  descend  to  the  heir  as 
an  incident  to  the  real  estate.  it<irs/il>a>j^tr 
v.  .Miillanit  K.  Co.,  131  I  mi.  177,  27  X.  E. 
I\,/>.  352,  30  .\.  I'..  /\i'/>.  10.S3. 

I<M>4.  ItiiU's  of  |»l4a<liii(;.— Where 
the  complaint  describes  the  lands  taken, 
alle|j;es  a  fee-simi>le  title  thereto  in  the 
])laintilT,  avers  specific  and  lasiiiii;  injuries 
to  the  plaintilT  and  his  real  estate,  prays 
dama^,'es  for  the  injury  so  iidlicied,  and 
asks  an  injunction,  such  complaint  is  j^ood 
on  demurrer,  ^hiilctson,  /..  &^  .S'/.  ■' .  A'.  Co. 
v.  Kfinoill,-,  54  ///(/.  314. 

In  an  action  for  an  entry  upon  lands 
claimed  by  plaintilT  by  inheritance  since 
such  entry,  a  failure  to  allej^e  in  the  com- 
plaint that  the  ancesior  was  the  owikt  at 
the  time  of  the  entry  is  fatal,  as  ."s  also  a 
failure  to  refer  in  the  comjilaint  to  the  law 
autiiori/ing  the   entry.     Cliiircli   v.   Gtatid 


l\api,h  &^  I.  R.  Co.,  3  Am.  <s^  Eii^;.  A'.  Cas, 
lyS.  70  ///(/.  161. 

A  petition  seekin;,'  (lamaj,'es  caused  by 
the  a|ipropriati'>ii  (jI  land  for  railroad  pur- 
poses st.ites  no  cause  of  a<lion  unless  it 
alleges  that  the  entry  (jr  the  occupation  was 
wrongful.  Kolnrtson  v.  S/n iiii;_fi,l,t  &^  S.  A'. 
Co..  iS  J/o.  .!/'/>.  185. 

L'lxUr  a  statute  re(]uirin),'  the  owner  of 
land,  within  thirty  days  aftei  receijit  (A  no- 
tice in  wrilinn  that  a  railroad  ciunpany  re- 
([uires  a  ri);ht  of  way  over  his  land,  to  ^ive 
notice  in  writing;  of  his  refusal  of  conseiit 
to  the  construction  of  sucii  railroad  u|)on 
Ills  land,  or  el.se  consent  "shall  be  pre- 
sumed," a  complaint  which  alleges  that  the 
(jwner,  when  he  ascertained  that  the  rail- 
road would  probably  extend  across  liis 
lands,  formally  notified  the  (jllicers  of  the 
comjiany  that  entry  by  it  was  objected  to, 
and  the  < ompany  thereafter  constructed  its 
road  without  any  proceed  in jj;s  tcj  condemn, 
does  not  state  facts  suHicient  to  constitute  a 
cause  of  action.  Toinpkiin  v.  /lii^uLsta  &* 
K.  A'.  Co..  37  So.  Cur.  3.S2.  -Foi.i.dWiNi; 
Tompkins  t.  Aufjusta  \'  K.  \i.  Co.,  33  So. 
Car.  216;  Tutt  v.  I'ort  Royal  &  A.  K.  Co., 
2S  So.  Car.  396. 

The  plea(im|j;s  should  identify  the  land 
taken  by  metes  and  bounds  ;  and  a  judg- 
ment for  the  plaintilT  should, after  awardiii); 
him  his  d.maRCS,  vest  possession  of  the 
land  in  the  company.  Central  A'.  Co.  v. 
M'-rkel.  32   Te.x.  Tl->,. 

If  the  plaintilT  desires  to  recover  dam- 
ages not  only  for  the  disturbance  to  the 
possession,  but  for  |iermancnt  injury  to  the 
property,  the  declaration  should  show  by 
proper  averments  that  its  object  was  to  re- 
cover damajj;es  for  sucjj  permanent  injury; 
if,  however,  the  declaration  does  not  con- 
tain such  averments  of  permnnciit  iiiiury  to 
the  |)roperly,  it  will  not  for  thai  cause  alone 
be  l)ad  on  demurrer  ;-aiid  if  the  |]|ainliir 
oilers  to  the  jury,  without  objtMtimi  bv  the 
defendant,  evi<lence  of  sucli  |Krmaiient  in- 
jury, the  |ilaiiitilT  may  recover  thereloi  on 
such  declaration,  and  such  recovery  will  be 
;i  bar  to  any  future  action  lor  such  injury. 
.McKi-nsit'  V.  Ohio  River  A'.  Co..  27  II'.  la. 
306. 

In  a  suit  au;ainst  a  railroad  com|>any  for 
enteriiit;  upon  and  construct iiij;  its  road 
throuj^h  (ilaintilfs  land,  the  complaint  par- 
ticularly alle.i,'ed  the  nature  and  locality  of 
the   injury   to   be   the   running;   diaj^onally 
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llir(jii^h  iIk;  land,  occupying;  about  seven 
ucrcs  of  it,  and  cxcavaliiiji;  and  liLa|)iiiK  up 
dirt  ii|i(in  it.  On  Uic  trial  plainiills  wciu 
porniiltu'd  to  prove  the  cost  of  feiuiiif;  the 
road  throu:;h  their  hind,  and  the  anionnt  of 
injury  done  to  a  crop  f)f  wheal  ^rowin^j 
thereon,  i)y  the  coiisiniciion  of  tlie  road, 
y/./r/,  Ih.'it  tiiis  evidence  should  hav<:  Ix^en 
excluded,  because  the  damages  proved  did 
not  result  from  the  injuries  specilied  in  the 
coniplaint,  nor  from  aiiythiiij;  necessarily 
incident  to  them.  IndiiUUi  C.  A'.  Co.  v. 
Jfuiiti-r,  8  /«(/.  74.  -UiviKWiNC  Martins- 
vilU;  iS:  F.  U.  Co.  7/.  iJrid^'es,  6  ind.  4CX3.— 
Fol.i.owKl)  IN  (Jraham  t.  Kvansville,  I.  & 
C.  S.  I..  U.  C...  8  Ind.  27G. 

1005.  KvitlriK't',  ^i>iM>rally.— In  an 
action  to  recover  dama^;es  for  the  takin^r  of 
part  of  a  city  lot  situated  on  a  public  street, 
eviilencc  of  common  reputation  or  hearsay, 
existing;  befure  the  controversy  arose,  as  to 
tile  initial  jjoint  of  the  survey  of  tiie  street, 
to  show  the  line  (jf  the  street,  is  admissible. 
C(jmnion  reputati(jn  or  hearsay  is  admissi- 
ble to  establish  a  boundary  line  of  j^eneral 
or  public  interest,  provided  it  existed  l)elore 
the  controversy  arose.  Miilln-  v.  Southern 
l\ic.  Iltiiiuh  R.  Co.,  83  Cil.  240,  23  J'ac. 
Kip.  265. 

Where  an  attempt  liad  been  made  i)y  the 
owner  to  lay  out  certain  land  over  which  a 
railroad  was  located  into  an  addition  tu  a 
town,  lots  and  streets  liaving  been  surveyed 
and  staked  out  tiicreon.and  a  |)lat  made  of 
the  same,  thr)U^h  such  plat  iiad  not  been 
certified  and  recorded  so  as  to  constitute  a 
valid  and  legal  addition,  evidence  of  the 
subdivision  and  the  plat  was  admissible  to 
show  the  condition  of  the  properly,  it  being 
ftirtl  -••  shown  that  certain  lots  upon  each 
side  of  one  of  the  streets  as  surveyed  hafl 
been  sold,  which  would  render  it  impossible 
t<»  restore  the  property  to  its  former  concli- 
tion.  J/ijrts/iorn  v.  ilio/iiii^/on,  C.  A'.  C-^  N. 
a:  Co.,  52  Awii  613,  3  /V.  U^.  A',/>.  ().\.H.— 
Ai  I'Kovi.i)  IN  Atchison  i^i  N.  K.  Co.?'.  Hocr- 
ner,  34  Neb.  240. 

In  a  suit  for  damages  for  injuries  done  to 
land  by  the  construction  of  a  railway  ro;ul- 
bfii,  without  first  ac(|uiring  u  right  of  way 
fr(jm  ihe  landowner,  evidenct!  of  such  dam- 
age to  the  entire  tract  is  admissible  as 
woidd  have  been  iMrmiiled  had  the  pro- 
ceedings been  instituted  to  condemn  the 
land  in  the  manner  |)oiiited  out  by  the  stat- 
ute. Houstoti,  /•.".  i!^  W.  '/'.  A'.  Co  v.  . /</- 
aim,  20  Am.  Sr"  l-i',i;.  A',  dis,  246,  63  '/'cx.  200. 


In  an  action  to  recover  for  land  taken  for 
right  of  way,  the  record  of  a  coiulem nation 
by  another  cjinpany  against  the  same  land 
prior  to  the  defendant's  entry  thereon  is 
inadmissible,  where  service  of  notice  in 
such  coiidcmnaiion  pr(jceeding  was  invalid 
and  tliere  is  no  evidence  that  such  (Jther 
c(jmi)any  ever  conveyed  to  any  one  any 
supposed  title  it  bad  accpiired  to  the  laud, 
Doy Uw  Kansas  City  &*  S.  A'.  Co.,  113  Mo. 
280,  20  .v.   W.  Kip.  970. 

In  an  action  against  a  railri^ad  company 
who  arc  not  made  liable  for  consecjuential 
damages  occasioned  by  the  construction  (jf 
their  road,  to  persons  whose  lands  are  not 
taken,  evidence  as  to  the  manner  in  which 
they  have  C(jnstructed  their  toad  upon 
|>remises  not  belonging  to  the  plaintilf  is 
inadmissible  if  it  does  not  tend  to  show  tliiit 
the  company  have  exceeded  their  powers  or 
have  beiii  negligent  in  the  exercise  of  them. 
llalili  V.  Wrmont  C.  A'.  Co.,  28  I'/.  142. — 
Disi  iN(;i;isiii;i)  in  Kalon  v.  Hoston,  C.  & 
M.  K.  Co..  51  N.  II.  504. 

100».  IMool'  of  iilaintiirs  title— 
To  sup|)ort  an  action  for  an  injury  to 
land,  where  plaintiti  claims  title  under  a 
parol  gift  from  a  parent,  the  evidence  to 
establish  the  gift  must  be  direct,  positive, 
express,  and  unambiguous;  its  terms  must 
be  clearly  defined,  and  all  the  acts  neces.sary 
to  its  validity  must  have  special  reference 
to  it  and  nothing  else;  oti  erwise  it  is  error 
to  submit  the  rpiestion  to  the  jury.  Krh'  &• 
IV.  V.  A'.  Co.  V.  A'no^olfs,  117  Pa.  St.  77,  1 1 
Atl.  AV/.  250.— Foi.i.owiNC  Moore?'.  Small, 
ly  Pa.  St.  4fi8;  Fckert?'.  Fckcrt.  3  P.  Ik  W. 
(I*a.)  362;  Sower  7'.  Weaver.  78  Pa.  St.  443  ; 
Hart  7'.  Carroll,  85  Pa.  St.  510;  Allison  7'. 
Hums.  107  Pa.  St.  50. 

The  burden  of  showing  the  interest  which 
the  |)laiiitilT  has  in  the  land  rests  on  him, 
for  <m  its  ascertainment  depends  the  amount 
of  damages  to  which  he  is  entitled.  The 
plaintilT  is  entitled  to  recover  the  value  of 
his  interest  in  the  land  taken  for  roadi)cd 
and  right  of  way,  the  defendant  having  failed 
to  |)ursue  the  st.itutory  method  of  con- 
demnation. International  c'^  G.  A'.  A'.  Co. 
v.  llcnitos,  10  Am.  i^  /'-'(C-  R-  ^'<'^-  '--•  59 
V'lV.  326.  "Oi'oT.Nd  Ciilman  ?'.  Sheboygan 
&  F.  du  L.  K.  Co.,  40  Wis.  6C,o. 

1007.  Iii.slriM-f ioiiH  to  file  ,jiir.v> — 
Where  one  seeks  damages  from  a  railroad 
company  for  entering  upon  and  appropri- 
ating a  stri|)of  laixl  one  hundred  feet  wide, 
and  there  is  no  issue  as  to  the  ownership  of 
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other  land  described  in  the  petition,  the  in- 
struction should  be  contiued  to  the  strip  in 
f|uestion.  /i/iKi'/t  V.  C/iUiii^o,  //.  &^  A'.  C 
J\'.  Co.,  101  .Wo.  4S4,  14  i".  //'.  A'i/>.  71'j. 

The  ownership  of  the  strip  is  a  (juestion 
of  law,  but  the  facts  from  wliidi  such 
ownership  is  to  be  <letermined  should  be 
submitted  to  the  jury,  ilnnon  v.  C/ii\it^o, 
H.  &^  K.  C,  A'.  Co.,  101  ,1/(^484,  14  .S.  //'. 
A'.  A  7"> 

In  an  action  for  the  value  of  lanrl  taken 
for  a  rij{lit  of  way  and  fur  dama>,'es  to  the 
part  not  taken,  an  instruction  to  the  eifect 
that  no  recovery  can  be  had  as  to  l.mds 
purchased  by  plaiiitilTs  after  the  j^rade  was 
constructed  is  i)roperly  refusetl.  Doyle  v. 
A',i)i.iii.i  City  &*  S.  A'.  Co.,  113  Mo.  2S0,  20  S. 
II'.  AV/.  'jjo. 

Two  railroads,  side  by  side,  already 
crossed  plaintitTs  farm  between  his  house 
and  barn,  within  one  hun(lre<i  feet  of  each 
other.  Defendant  company  ajjpropriated 
for  its  main  line  a  strip  seventy-live  feet 
wide  along  the  east  line  of  the  farm,  about 
seven  hundred  feet  from  the  house;  and  for 
a  switch,  to  make  connection  with  rjnc  of 
the  other  ro.'uls,  a  strip  from  the  main  line 
seven  hundred  feet  south  of  the  other  roads, 
and  curving;  thence  northwesterly  and 
reachin^i  the  other  roads  between  the  house 
and  barn.  The  west  line  of  the  farm  is  two 
and  one  half  miles  east  of  the  court  house 
in  Indianapolis.  There  was  a  hamlet  of  four 
or  five  houses  abutting  the  farm  on  the 
cast.  J/f/(f,  in  an  action  for  the  .appropria- 
tion of  such  land,  that  an  instruction  that 
the  condition  of  the  other  roads  could 
"only  be  considered  in  estimating  the  value 
of  the  ingress  and  egress  upon  the  east  of" 
the  farm  "to  and  from  the  residue  not  aj)- 
])ropriaied  by  "  defendant  was  calculated  to 
mislead  the  jury,  and  shouhl  have  been  re- 
fused. Lr>t/o/i  A'.  T.  &'  .V.  1'.  Co.  v.  Moon; 
5  yi»t.  (S«»  yiV/j,-^.  A'.  Ccis.  346,  80  //iti.  458. 

In  such  case  evidence  as  to  how  much  and 
howiiften  thelhrec  railroads  wore  obstructed 
by  cars,  locoiiKitives,  and  smoke  was  a(lmis- 
siblc.  U/ii'on  A'.  7'.  &*  S.  1'.  Co.  v.  Moore, 
5  Am.  dr-  Ena;.  R.  Cas.  346,  80  Iiul.  458. 

100K.  Tlui  «liimajr«'.s  r«MM>v<'nil>le.* 
— (I)  General  rules. — Where  a  corporation 
constructs  its  road  over  the  land  of  aur)tlK!r 
without  condemnation  or  right,  the  measure 


*  Mc'.nsure  of  damage  whirc  possession  of 
land  is  wrongfully  taken  lii-forc  cnnilemnation, 
S"c  ii'K-,  SS  Am.  I>i<'.  120.  Sec  also  post, 
10aJ»,  1041),  I081    1084. 


of  damages,  where  no  malice  or  oppression 
is  shown,  will  be  the  dilTereiice  between  the 
value  of  the  land  when  the  injury  began 
and  such  value  as  affected  by  it.  CJiuo^o 
&*  I.  A'.  Co.  V.  r.iiker,  73  ///.  316. 

Where  a  railroad  company,  in  construct- 
ing its  road  upon  its  own  land,  g<jes  upon 
adjacent  laud  and  makes  excavations,  to 
the  injury  of  the  owner,  the  measure  of 
damages  is  the  dillereiice  in  the  market 
value  of  the  land  immedialely  before  tlic 
ctjinmission  of  the  injuries  and  immediately 
afterwanl.  Cliiai^o,  K.  ij^  W.  A'.  Co.  v. 
Wlllits,  47  y///z.  ^  Eti^.  A'.  Ciis.  317,  45  Kan. 
no,  25  I'ae.  AV/.  576.— (JurUKi)  in  Chicago, 
K.  k  N.  U.  Co.  V.  I)avids(jii,  49  Kan.  589. 

Where  the  (jwner's  land  consists  of  a 
tract  of  si.x  ur  seven  acres,  and  the  excava- 
tions cover  only  about  one  f(Hirth  of  an  acre 
thereof,  the  owner  has  the  right  to  recover 
for  the  depreciation  in  the  market  value  of 
the  entire  tract.  Cliieai^o,  A'.  &*  W.  A'.  Co. 
V.  W'illils,  XJ  Am.  &*  Kii^^.  A'.  t(i.s.  317,  45 
h'ait.  110,  25  I'ae.  Rep   576. 

The  market  value  to  be  considered  is  the 
market  value  of  the  lanfl  for  any  purpose 
for  which  it  might  be  the  most  advan- 
tageously used,  and  for  which  it  would  sell 
in  the  market  for  the  highest  price.  Chi- 
cafio.  A".  &^  \V.  R.  Co.  v.  Willils,  47  Am.  ij^ 
Kiij^.  R.  Cas.  317,  45  h'an.  no,  25  J\ic.  Rep. 

In  an  action  for  damages  for  the  unlaw- 
ful construction  of  a  railroad  upon  his  land, 
plaintiff  cannot  recover  for  the  permanent 
depreciation  of  his  property  which  would 
residt  from  the  lawful  construction  of  the 
railroad  thereon.  Harts  v.  SI.  /'aitl  &»  S. 
C.  R.  Co.,  21  A/ /till.  358,  18  Am.  Ry.  Rep. 
430.— Foi.I.owKi)  IN  Wampach  7/.  St.  Paul 
&  S.  C.  R.  Co.,  21  Minn.  3^)4. 

The  recovery  is  limited  to  such  temjuj- 
rary  damages  as  accrued  to  the  comnience- 
nient  of  the  action.  Reninij,;  v.  Xew  ]'ori; 
I..  &0  ir.  R.  Co.,  27  A'.  J',  .v.  R.  69,  7  A'.  )'. 
Supp.  51C).  — AlM'I.YiNC  Uline  t.  New  York 
C.  »Sc  II.  R.  K.  Co.,  101  N.  Y.  98. 

The  measure  of  damages  for  the  appro- 
priation is  the  value  of  the  l:md  on  the  day 
it  was  taken,  ami  that  amount  to  be  in- 
creased or  diminished  according  as  the  re- 
mainder of  the  tract  has  been  injured  or 
benefited  by  the  appropriation  of  the  part 
used  in  the  construction  of  the  road.  This 
atnount  may  be  increased  by  special  injuries 
resuUing  from  the  trespass,  and  in  a  |>roper 
case  by  vindictive  damages,     7'e.tas  Cr'  .S'/. 
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L.  J\.  Co.  V.  3Ialt/ii-7vs,  60  Ti-.r.  215.— Fol- 
lowing Huiralo  Bayou,  B.  &  C.  K.  Co.  v. 
Ferris,  26  Tex.  588. 

In  estimating  such  damages  no  separate 
account  should  be  taken  of  the  trees  cut 
ujjoii  the  hind,  bit  the  value  of  the  land 
taken,  with  the  trees  growing  on  it,  shcnild 
be  assessed.  'J'cwas  t3-»  SL  L.  R.  Co.  v.  Mat- 
thews, 60  Ttx.  2 1 5. 

(2)  Jlltistratioiis. — An  agreement  by  the 
parlies,  made  in  open  rourt,  fixing  the 
amount  of  damages  v  cl.  the  plaintilT  is 
entitled  to  recover  if  he  i,as  a  cause  of  ac- 
tion, will  be  enforced;  and  hi  such  case,  if 
some  part  of  the  cause  of  ..•;'..; ;^n  averred  is 
good  and  ui. answered,  the  <.•  rift"  is  enti- 
tled to  recover  the  stij  .  "1  damages. 
Bhwiiifu'ld  R.  Co.  V.  Grace,  .12  Jiid.  128,  11 
West.  Rep.  36S,  13  N.  E.  Re/,.  6S0. 

In  an  action  for  damages  for  the  laying  of 
railroad  tracks  in  a  marble  yard  so  as  to  oc- 
cupy a  space  used  for  storage,  the  cost  of 
suitable  mechanical  appliances  which  will 
restore  an  equivalent  amount  of  storage 
space  may  be  considered,  not  as  an  item  of 
damage,  but  as  a  measure  of  the  injury  to 
the  land.  Baird  v.  Schuylkill  River  E.  S. 
R.  Co.,  154  Pa.  Si.  459,  25  Ail.  Rep.  833. 

A  landowner  sued  for  damages  for  an 
entry  ujuju  his  land  and  appropriating  a 
])ortion  of  it,  destroying  timber  and  fencing 
thereon,  and  for  the  cost  of  the  additional 
fencing  rendered  necessary.  The  evidence 
showed  that  the  land  taken  was  worth 
about  s?;©;  that  the  wood  destroyed  was 
worth  about  $100;  that  the  additional  fenc- 
ing made  necessary  was  worth  about  $200— 
aggregating  about  S370.  Judgment  was  in 
favor  of  the  landowner  for  S400.  Held, 
that  it  was  justified  by  the  evidence.  Street 
V.  Ne-M  Orleans,  Ft.  J.  <S^  G.  I.  R.  Co.,  43  La. 
Ann.  116.  9  So.  Rep.  15. 

Grounds  were  laid  out  into  streets  and 
village  lots,  and  a  railroad  was  located  upon 
one  of  the  streets,  which  was  cut  down  in 
grading  the  road  about  three  feet,  without 
making  any  compensation  to  the  one  who 
had  platted  the  ground.  The  lots  were  all 
conveyed,  the  owner  reserving  to  himself 
any  claim  for  damaties  for  the  depreciation 
of  the  lots,  caused  by  the  manner  of  coii- 
Etructing  the  road.  An  equitable  action 
was  commenced  for  an  injunction  restrain- 
ing the  company  from  further  using  the 
street,  and  to  recover  past  damages,  or  that 
the  company  only  be  permitted  to  continue 
the  use  upon  paying  the  damages  sustained. 


Held,  that  it  was  proper  to  allow,  as  an 
item  of  damages,  the  depreciation  of  the 
lots  caused  by  cutting  down  the  street,  and 
to  further  provide  for  the  payment  of  a 
further  sum,  upon  a  deed  releasing  the  right 
of  way  to  the  company  being  executed,  or 
upon  default  to  be  enjoined  from  further 
using  the  street.  Henderson  v.  A'ew  \'or/c 
C.  R.  Co.,  78  .\.  y.  423;  affirniini::  17  Hun 
344.— QuoTlN'c.  Mdliau  ■;•.  Sharp,  27  N.  V. 
625;  Troy  &  B.  R.  Co.  v.  Lee,  13  Barb.  (N. 
Y.j  169;  Albany  Northern  R.  Co.  z/.  Lansing, 
16  Barb.  71.  Reviewing  M'Kaei/.  London, 
B.  cSc  S.  C.  R.  Co.,  37  L.  J.  Ch.  267 ;  Maiion  v. 
New  York  C.  R.  Co.,  24  N.  Y.  658 ;  Troy  v. 
Cheshire  R.  Co.,  23  N.  H.  83. -Applied  in 
Shepard  v.  Manhattan  R.  Co.,  117  N.  Y. 
442 ;  Syracuse  Solar  Salt  Co.  v.  Rome,  W. 
&  O.  R.  Co.,  51  N.  Y.  S.  R.  520.  Approved 
IN  Sanders  v.  New  York  El.  R.  Co.,  15  Ualy 
388,  7  N.  Y.  Supp.  641,  27  N.  Y.  S,  R.  795. 
DiSTlNGULSHEi)  IN  Troy  &  B.  R.  Co.  V. 
Boston.  H.  T.  &  W.  R.  Co.,  7  Am.  &  Eng. 
R.  Cas.  49,  86  N.  Y.  107.  Reviewed  in 
Watson  V.  Manhattan  R.  Co.,  21  J.  &  S.  (N. 
Y.)  137;  In  re  Metropolitan  R.  Co.,  35  N. 
Y.  S.  R.  792. 

lOOl).  Jii<l{;mciit,  and  its  effect  to 
pass  title.* — Wiiere  a  railroad  company 
unlawfully  enters  upon  land  and  the  owner 
sues  to  recover  damages,  the  judgment 
should  include  compensation  for  the  tres- 
pass, and  any  exemplary  damages  which  the 
plaintiff  may  be  entitled  to ;  but  as  the  judg- 
ment cannot  vest  the  title  to  the  land  in 
the  company,  it  should  not  include  the 
value  of  the  land.  Anderson,  L.  &^  St. 
L.  R.  Co.  v.  Kernodle,  54  Ind.  314.— Re- 
viewed IN  Uline  7/.  New  York  C.  &  H.  R. 
R.  Co.,  23  Am.  &  Eng.  R.  Cas.  3,  loi  N.  Y. 
98,  4  N.  E.  Rep.  536. 

In  an  action  against  a  railroad  company 
to  recover  for  land  taken  for  a  right  of  way 
and  for  damages  to  the  residue,  a  judgment 
of  recovery  and  satisfaction  thereof  will 
operate  to  vest  in  the  defendant  comiiany 
an  easement  in  tlie  land,  in  like  manner  as  l)y 
condemnation  proceedings  regularly  insti- 
tuted and  conducted ;  and  the  live  years' 
statute  of  limitations  applicable  to  actions 
of  trespass  does  not  apply  lii  such  action ; 
it  can  only  be  barred  by  the  ten  years' 
statute  of  limitations,  Doyle  v.  Kansas  City 
&'S.R.  Co.,  113  A/o.  280,  20  .S'.  /r.  Rep.gjo. 

No  waiver  of  ownership  of  land,  with  its 


*  Sec  also  1048,  1085. 
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incidental  rights,  which  has  been  wrong- 
fully taken  for  right  of  way  by  a  railway 
company,  without  payment  or  tender  there- 
of, can  be  implied  as  ag;unst  the  rightful 
owner,  from  the  mere  fact  that  he  elects  to 
sue  for  the  damage  done  instead  of  seeking 
a  recovery  of  the  land.  In  such  a  suit  the 
judgment  rendered  in  the  piaintifi's  favor 
should  be  regarded  as  an  assessment  of  the 
amount  due  him  and  a  demand  therefor 
until  paid.  It  in  no  regard  affects  his  title 
until  the  railway  company  by  payment  of 
the  sum  due  acquires  the  legal  right  to  use 
tlie  land  or  the  right  of  way.  J\io  Grande 
&>  E.  P.  K.  Co.  V.  Orth,  44  Am.  &>  Eng.  Ji. 
Cas.  67,  75  Tex.  602,  12  S.  W.  Rep.  11 29. 

3.  Eiectment. 

1010.  When  the  action  will  lie, 
generally.* — Where  a  raih^oad  corpora- 
tion enters  into  possession  of  the  lands  of 
an  individual  for  the  use  of  its  road,  with- 
out his  consent,  and  without  first  having  as- 
sessed tiie  damages  and  tendered  compen- 
sation therefor,  he  may  maintain  an  action 
against  the  company  to  recover  possession 
of  the  land.  Graham  v.  Columbus  &-•  /.  C. 
K.  Co.,  27  Ind.  260. — Explaining  Sidener 
V.  Norristown,  H.  &  St.  L.  Turnpike  Co., 
23  Ind.  623.— Distinguished  in  Chicago 
&  G.  S.  R.  Co.  7).  Jones,  103  Ind.  386. 
Quoted  in  Cox  v.  Louisville,  N.  A.  &  C. 
R.  Co.,  48  Ind.  178. — Shoemaker  v.  Cedar 
Rapids,  I.  F.  &^  N.  IV.  A'.  Co.,  45  Jf/nn. 
366,  48  .V.  IV.  Rep.  191.  Philadelphia,  N. 
<S^•  N.  Y.  R.  Co.  v.  Cooper,  105  Pa.  St.  239. 

In  such  a  case  the  company  is  a  tres- 
passer, and  the  owner  may  bring  ejectment 
or  trespass,  or  both,  a  id  rcc(jver  his  prop- 
erty, and  such  damages  as  he  may  have  sus- 
tained by  the  unlawful  act.  Chicago,  St.  L. 
&'  IV.  R.  Co.  V.  Gates,  30  Am.  d'  Eng.  R. 
Cas.  268,  120  ///.  86,  11  A'  E.  Rep.  527.— 
Following  Sciireibcr  v.  Chicago  &  E.  R. 
Co.,  115  111.  340. 

And  he  may  also  enjoin  the  use  of  his 
land  ijy  the  railroad  company  until  his  dam- 
ages arc  assessed  and  tendered.  Cox  v. 
Loitisrille,  A\  A.  &■>  C.  R.  Co.,  48  Ind.  178.— 
OvERKULiNc;  New  Albany  &  S.  R.  Co.  t'. 
O'Daily,    13  Ind.   353.     Quoting  Graham 

*  When  landowner  may  brinfj  ejectment,  see 
note,  14  Am.  &  Enc.  R.  Cas.  224. 

Ejectment  against  railroad  companies,  see 
note,  22  Am.  &  Eng.  R,  Cas.  126.  See  also  title 
Ejectment. 


7',  Columbus  &  I.  C.  R.  Co.,  27  and.  260. — 
Distinguished  in  Chicago  &  G.  S.  R.  Co. 
7f.  Jones,  103  Ind.  386  ;  Midland  R.  Co.  y. 
Smith,  113  Ind.  233;  Sherlock  t'.  Louisville, 
N.  A.  &C.  R.  Co.,  115  Ind.  22,  14  West. 
Rep.  S43,  17  N.  E.  Rep.  171.  Followed 
IN  Sharpe  v.  St.  Louis  &  S.  E.  R.  Co.,  49 
Ind.  296. 

While  the  remedy  provided  by  the  statute 
for  the  assessment  of  damages  sustained  by 
a  landowner  in  the  taking  of  land  for  rail- 
road right  of  way  is  exclusive  of  all  other 
remedies  for  that  purjKise,  it  is  not  exclusive 
of  an  action  of  ejectment  if  his  property 
has  been  taken  by  the  railroad  company 
without  tender  of  compensation  being  made. 
Daniels  v.  Chicago  &>  A'.  IV.  R.  Co.,  35 
Anua  129,  5  Am.  Ry.  Rep.  82.  Jackson  v. 
Centerville,  M.  &>  A.  R.  Co.,  17  Am.  &•>  Eng, 
R.  Cas.  181,64  Io7iia  292,  20  N,  IV.  Rep.i,\2. 
— Following  Daniels  v.  Chicago  &  N.  W. 
R.  Co.,  35  Iowa  129. 

Where  proceedings  to  condemn  real 
estate,  instituted  and  carried  through  by  a 
railroad  company,  are  so  defective  as  to  be 
void  for  want  of  jurisdiction,  such  proceed- 
ings will  afford  no  defense  to  an  action  of 
the  ejectment  instituted  by  the  landowners 
to  recover  the  possession  of  the  land  taken 
and  occupied  by  the  railroad  for  right  of 
way  purposes.  Hull  v.  Chicago,  B.  &•  Q. 
R.  Co.,  21  Neb.  371,  32  A'.  IV.  Rep.  162. 

If  a  municipality  takes  possession,  in  the 
absence  of  the  owner,  of  ground  for  the 
purpose  of  a  highway,  and  constructs  a 
street-car  line  thereon,  without  the  knowl- 
edge or  consent  of  the  owner,  she  may  re- 
cover the  land  in  an  action  of  ejectment. 
Green  v.  Taconta,  51  Fed.  Rep.  622.— Dis- 
tinguishing Cincinnati  7/.  White,  6  Pet. 
(U.  ,'  '  431  ;  Midland  R.  Co.  v.  Smith,  113 
Ind.  233,  15  N.  E.  Rep.  256.  Following 
Tacoma  v.  State,  4  Wash.  64,  29  Pac.  Rep. 

847. 

Plaintiff  in  ejectment  acquired  title  to 
the  lands  in  suit  while  condemnation  pro- 
ceedings were  pending.  She  appealed  from 
the  award,  but  the  appeal  being  too  late, 
she  interposed  a  claim  in  an  attachment 
against  her  grantor  levied  upon  the  dam- 
ages which  had  been  paid  into  court.  Iler 
tenants  continued  in  possession  until  de- 
forced by  the  company.  The  attachment 
suit  being  still  pending,  and  not  having 
been  prosecuted  by  the  plaintiff — held,  that 
the  filing  of  the  claim  therein  did  not  show 
an  election  to  accept  the  award,  and  that 
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plaintiff  was  not  estopped  from  bringing 
ejectment  to  recover  the  lands  on  the 
ground  of  the  invalidity  of  the  condemna- 
tion proceedings.  Madden  v.  Louisville, 
N.  O.  lS^•  T.  A\  Co.,  39  A//i.  &<>  E/ti;.  A'.  Las. 
95.  66  Miss.  25S,  6  So.  Rep.  iSi. 

1011.    iiiHl   wlieu    not.*  — The 

charter  of  the  Cairo  &  Fulton  R.  Co.  granted 
it  the  right  to  enter  upon  and  appropri- 
ate a  right  of  way  over  all  the  lands  along 
the  line  of  its  road.  A  subsequent  act,  ap- 
pnjved  the  22d  of  January,  1855,  provided 
a  mctluKl  of  assessing  damages  in  favor  of 
the  landowner,  upon  the  application  of 
either  party.  The  Arkansas  constitution  of 
1 868,  subsequently  athjpted,  provided  .'.w. 
no  right  of  way  should  be  appropriated  by 
any  corporation  until  compensation  there- 
for had  been  first  paid,  or  deposited  in 
money,  for  the  owner.  After  the  adoption 
of  the  constitution  the  Cairo  &  Fulton  rail- 
road was  constructed,  and  an  act  to  ascer- 
tain damages  in  such  cases  upon  the  appli- 
cation of  the  corporation,  and  in  harmony 
with  the  provisions  of  the  constitution  of 
1868,  above  reierred  to,  was  passed  by  the 
legislature.  Held:  (i)  that  the  right  of 
way  acquired  under  the  charter  of  the  cor- 
poration could  not  be  affected  by  the  sub- 
sequent constitutional  provision ;  (2)  that 
the  act  of  1855,  prescribing  the  manner  of 
assessing  damages,  was  not  repealed,  as  to 
the  Cairo  &  Fulton  R.  Co.,  by  the  subse- 
quent enactment  or  constitutional  provi- 
sion, but,  as  to  it,  continued  in  force;  (3) 
that  the  statutory  remedy  in  f-.ivor  of  the 
landowner  was  exclusive,  and  he  could  not 
maintain  ejectment  for  land  appropriated 
for  a  right  of  way.  Cairo  &>  F.  R.  Co.  v. 
Turner,  31  Ark.  494. — Foi.i.owKD  in  John- 
son V.  St.  Louis.  I.  M.  &  S.  R.  Co.,  32  Avk. 
758.  Not  followed  in  Jacksonville.  T. 
&  K.  W.  R.  Co.  V.  Adams,  27  Fla.  443. 
Revikwkd  in  Cairo  &  F.  R.  Co.  v.  Trout, 
32  Ark,  17. 

After  an  appeal  had  been  prayed  and  al- 
lowed in  favoi  of  the  landowner,  in  a  pro- 
ceeding to  condemn  his  land  for  a  right  of 
way,  in  which  his  ctmipeiisation  had  been 
fixed  by  a  jury,  the  company  paid  the  sum 
fiuiid  by  the  jury  to  the  county  treasurer, 
and  gave  the  proper  bond,  as  required  by 
the  statute,  to  give  a  right  to  enter  upon 
the  land.     Refore  the  judgment  in  the  pro- 

*  Effect  of  laches  of  owner,  see  57  Am.  &  Eng. 
R.  Cas.  303,  abslr. 


ceeding  was  reversed,  on  the  appeal  to  the 
supreme  court,  the  landowner  accepted  the 
money  deposited  with  the  treasurer,  which 
he  never  offered  to  return,  and,  without 
causing  the  remanding  order  to  be  filed  and 
the  cause  redocketed  for  further  proceed- 
ings, brouglit  ejectment  against  the  lessees 
o.'  the  railnjad  company  for  the  land  used  as 
a  right  (;f  way.  Held,  that  as  the  posses- 
sion, when  first  taken,  was  lawful,  the  mere 
reversal  of  the  judgment,  without  taking 
any  further  steps,  or  returning  or  offering 
to  return  the  money  paid,  did  not  render 
the  continuance  of  such  possession  unlaw- 
ful, and  that  the  action  could  not  be  main- 
tained. St.  Louis,  A.  &^  r.  H.  R.  Co.  v. 
Karnes,  10  Am.  (jj  Eng.  R.  Cas.  39,  loi  ///. 
402.— Reviewed  in  Grayz/.  St.  Louis  &  S. 
F.  R.  Co.,  81  Mo.  126. 

A  railroad  company  owned  an  undivided 
half  in  fee  of  lands  and  a  life  estate  in  the 
other  half,  but  took  and  held  exclusive  pos- 
session after  the  life  estate  had  terminated, 
without  payment  of  anything  to  the  re- 
mainderman. Held,  that  the  remainder- 
man could  not  recover  the  premises  against 
the  company  in  ejectment.  Vt.  Gen.  St.  ch. 
28,  §  26,  provides  a  remedy  for  assessing 
damages  for  land  taken  by  a  railroad  com- 
pany, which  supersedes  the  common  law 
action  of  ejectment.  Austin  v.  Rutland  R. 
Co.,  ^S  f^'-  215,  2  Am.  Ry.  Rep.  46.— FOL- 
LOWING Troy  &  B.  R.  Co.  v.  Potter,  42  Vt. 
272. — Distinguished  in  Austins.  Rutland 
R.  Co.,  17  Fed.  Rep.  466,  21  Blatchf.  (U.  S.) 
35S;  Bradley  v.  Missouri  Pac.  R.  Co.,  30 
Am.  &  Eng.  R.  Cas.  379,  91  Mo.  493.  Fol- 
lowed IN  Diedrich  v.  Northwestern  Union 
R.  Co.,  42  Wis.  248. 

1012.  Coiistruotioii  of  road  on 
land  without  autliority.* — Where  a 
judgment  for  damages  is  not  paid,  and  it 
appears  that  pending  the  appeal  the  railroad 
company  entered  upon  land  and  constructed 
its  road,  and  it  does  not  appear  that  the 
landowner  had  any  actual  knowledge  of 
such  entry  and  occupation,  or  in  any  man- 
ner consented  thereto,  a  judgment  in  favor 
of  the  landowner,  in  an  action  of  ejectment 
for  the  recovery  of  possession,  will  not  be 
reversed.  .S7.  Joseph  &^  D.  C.  R.  Co.  v.  Cal- 
lender,  13  A'<i«.  496.  — DISTINGUISHING  Mc- 
Aulay  V.   Western  Vt.  R.  Co.,  33  Vt.  311  ; 


*  Ejectment  against  company  conslriicting  its 
roail  on  land  without  authority,  see  51  Am.  & 
Eng.  R.  Cas.  386,  abstr. 
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Goodin  v.  Cincinnati  &  W.  Canal  Co..  18 
Ohio  St.  169 ;  Provost  v.  Chicago,  R.  I.  & 
P.  R. Co.,  I  Cent.  L.J.  509.— Explained  in 
Central  Branch  U.  P.  R.  Co.  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  28  Kan,  453.  Quoted  in 
Lake  Eric  &  W.  R.  Co.  v.  Kinsey,  14  Am. 
&  Eng.  R.  Cas.  309,  87  Ind.  514. 

In  such  a  case  the  owner  may  recover  in 
ejectment  or  tresjiass.  Childs  v.  Kansas 
City,  St./.  <S^'  C.  B.  R.  Co.,  117  Mo.  414,  23 
5.   W.  Rep.  373. 

Where  a  railroad  company  enters  upon 
land  under  color  of  a  proceeding  in  the 
probate  court  to  appropriate  the  same, 
without  first  making  compensation  in 
money  or  first  securing  it  by  a  deposit  of 
money,  and  constructs  thereon  a  railroad 
track  and  commences  to  run  its  cars  along 
the  same,  after  which  the  owner  obtains  a 
reversal  of  the  proceeding  and  commences 
an  action  to  recover  possession  of  the  land, 
the  mere  fact  of  delay,  without  proof  of 
knowledge  of  or  acquiescence  in  the  acts  of 
the  company,  will  not  stop  the  owner  from 
maintaining  such  action.  Bathe  v.  Dayton 
&'  M.  R.  Co.,  10  Am.  &*  Ettg.  R.  Cas.  396, 
37  O/ii'o  St.  147. 

The  Troy  Turnpike  &  R.  Co.,  having  laid 
out  their  road  through  the  lands  belonging 
to  the  plaintiff,  caused  his  damages  to  be 
appraised  by  commissioners,  deposited  tb  ; 
amount  in  a  bank  to  his  credit,  gave  him 
notice  thereof,  and  then  took  possession. 
The  plaintiff  afterwards  appealed  to  the 
chancellor,  who  reversed  the  appraisement 
and  ordered  the  company  to  pay  a  larger 
sum  than  that  awarded  by  the  commission- 
ers. The  company,  however,  without  pay- 
ing the  money  thus  ordered,  proceeded  to 
work  their  road,  and  used  the  lands  of  the 
plaintiff  for  that  purpose.  //M,  in  eject- 
ment against  the  company  for  the  lands 
thus  possessed,  that  the  plaintiff  was  enti- 
tled to  recover;  and  this,  though  the  act 
incorporating  the  defendants  declared  that 
on  dei)()siting  the  amount  awarded  by  tiie 
commissioners  and  giving  notice  thereof, 
the  defendants  should  be  deemed  seised  of 
the  laTid  in  fee  simple.  Datcr  v,  Troy  T. 
&^  R.  Co.,  2  Hill  (N.  Y.)  629. 

10i;{.  Failure  t<>  construct  road 
Avitlii<i  tliuc  limited  by  statute— 
The  failure  of  a  railroad  company  to  com- 
mence or  complete  its  road  within  the  time 
prescribed  by  its  charter  is  a  breach  of  a 
duty  owed  to  the  state,  but  does  not  entitle 
a  private  citizen,  after  the  road  has  been 


completed  for  a  number  of  years,  to  recover 
possession  of  land  taken  for  a  right  of  way. 
Cincinnati,  H.  &•  I.  R.  Co.  v.  Clifford,  1 1 3 
Ind.  460. 

Such  failure  may  afford  cause  for  enforc- 
ing, by  proper  proceedings,  a  forfeiture  of 
corporate  powi.rs,  but  it  is  not  available  to 
a  landowner  in  an  action  to  eject  the  com- 
pany from  his  land  after  the  road  has  been 
constructed  thereon.  Bravard  v.  Cincin- 
nati, II.  <£—  /.  R.  Co.,  115  Ind.  I,  14  Wfst. 
Rep.  817,  17  i\.  K.Rcp.  183. 

1014.  lllci>'al  seizure  or  entry  on 
laiul.* — The  unauthorized  entry  of  a  rail- 
road company  by  its  agent  on  another's 
land,  without  the  statutory  proceedings  for 
condemnation,  unless  peihaps  for  a  survey 
or  like  steps  of  incipient  acquisition,  is  a 
trespass  rendering  them  ile  to  be  sued  at 
law  just  as  other  wrong-c.  ers  may  be ;  and 
when  in  such  case  the  company  alone  can 
carry  the  statutory  proceedinj.;s  into  effect, 
the  owner  may  maintain  ejectment.  Nciu 
Orleans  &>  S.  R.  Co.  v.  Jones,  2  Am.  &=  E»g- 
R.  Cas.  425,  68  Ala.  48.— Nor  followed 
IN  Hooper  v.  Columbus  &  W.  R.  Co.,  29 
Am.  &  Eng.  R.  Cas.  540,  78  Ala.  213. 

Ejectment  will  lie  against  a  railway  by 
the  owner  for  land  taken  and  used  by  it  for 
the  purpose  of  its  road,  where  the  land  has 
not  been  condemned  in  the  mode  pre- 
scribed by  law.  Smith  v.  Chicago,  A,  &^  St. 
L.R.  Co.,  67  III.  191. 

If  the  entry  by  the  railroad  company  is 
unlawful,  it  is  a  trespasser,  and  an  action  for 
trespass  may  be  maintained  ;  or  if  the  entry 
is  without  right,  and  possession  is  wrong- 
fully withheld,  ejectment  will  lie,  unless,  by 
some  act  or  omission,  the  landowner  has 
precluded  himself  from  asserting  his  right 
to  possession.  Cincinnati,  II.  &^  I.  R.  Co. 
v.  Clifford,  33  Ant.  &->  Eng.  R.  Cas.  81,  113 
Ind.  460,  IS   N.E.  Rep.  524,  13  West.  Rep. 

384- 

The  use  by  a  railroad  for  a  right  of  way 
of  farming  land  owned  by  it  jointly  with 
plaintiff,  of  necessity  excludes  the  latter 
from  possession  and  constitutes  an  ouster. 
Childs  V.  Kansas  City,  St.  J.  &^  C.  B.  R. 
Co.,  117  Mo.  414,  23  S.    IV.  Rep.  373. 

In  an  action  against  a  company  to  re- 
cover land  upon  which  the  company  had 


*  Ejectment  by   landowner   to   recover  lands 
wroriKfully  seized  and  occupied,  see  iioic,  38  Am, 
&  Enc.  R.  Cas.  459.     See  also   lO  Am.  &  Enq 
R.  Cas.  579,  abstr. 
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built  its  road,  the  complaint  fails  to  state 
facts  sulBcient  to  constitute  a  cause  of  ac- 
tion, where  it  omits  to  allege  that  the  de- 
fendant entered  upon  the  land  without 
taking  the  rccessary  steps  preliminary  to 
such  entry.  An  allegation  of  entry  with- 
out the  owner's  consent  is  not  sufficient,  as 
such  consent  is  not  required  by  law,  and 
aliegaiions  of  unlawful  possession  are  mere 
statements  of  legal  conclusions,  and  not  of 
traversable  facts.  Tompkins  v.  Augusta  &» 
K.  R.  Co.,  43  Am.  &>  Eng.  R.  Cas.  127,  33 
So.  Car.  216,  i\  S.  E.  /v\yi. 692.— Followed 
IN  Tompkins  v.  Augusta  &  K.  R.  Co.,  37 
So.  Car.  382. 

1015.  Xoglect  or  omission  to  pay 
daiiisi^es  assessed.*— For  failure  to  pay 
the  compensation  assessed,  the  owner  has  a 
valid  ground  for  an  action  of  ejectment,  or 
for  an  injunction  to  restrain  the  condemn- 
ing party  till  compensation  is  made.  Cory  v. 
Chicago,  B.  &^  K.  C.  R.  Co.,  44  Avi.  &>  Eng. 
R.  Cas.  183,  100  A/o.  282,  13  S.  IV.  Rep.  346. 
Where  a  company  locates  its  track  on 
private  property  without  paying  or  securing 
the  compensation,  the  company  has  no 
title,  and  ejectment  will  lie,  since  the 
amendment  of  the  Pa.  constitution  in  1838, 
providing  that  such  property  shall  not  be 
taken  under  the  right  of  eminent  domain 
until  the  compensation  is  made  or  secured. 
iMcClinton  v.  Piitsburg,  Ft.  IV.  &<>  C.  R.  Co., 
66  Fa.  St.  404. 

Payment  by  a  company  to  the  sheriff  of 
the  damages  awarded  by  the  commissioners 
under  the  statute  for  the  right  of  way  over 
another's  land  is  not  payment  to  the  land- 
owner; and  where  the  sheriff  fails  to  pay 
the  amount  to  the  landowner,  the  failure 
must  be  imputed  to  the  company  whose 
agent  he  is  rather  than  the  agent  of  the 
landowner,  and  in  such  case  the  landowner 
may  recover  the  possession  of  the  land  for 
non-payment,  li'/iite  v.  Wabas/i,  St.  L.  &^ 
F.  R.  Co.,  17  Am.  &>  Eng.  R.  Cas.  82,  64 
lo'iva  281,  20  N.  W.  Rep.  436. — APPROVING 
Blackshire  v.  Atchison,  T.  &  S.  F.  R.  Co., 
13  Kan.  514. 

A  company  proceeded  to  condemn  a 
right  of  way,  under  the  statute,  and,  hav- 
ing paid  to  the  clerk  the  damages  as- 
sessed, took  possession.  The  owner  ap- 
pealed to  the  circuit  court,  where  the  dam- 
ages were  greatly  increased,  and  judgment 
rendered  therefor.     After  six  months,  the 


*  See  also /(5j/,  10U4. 


judgment  being  unpaid,  he  brought  eject- 
ment. Held,  that  he  had  a  right  to  recover. 
Lake  Erie  &-»  W.  R.  Co.  v.  Kinsey,  14  Am. 
&'  Eng.  R.  Cas.  309,87  Ind.  514. — Uuoting 
St.  Joseph  &  D.  C.  R.  Co.  v.  Callender,  13 
Kan.  496. — Disl'lNGUiSHEi)  in  Chicago  & 
G.  S.  R.  Co.  V.  Jones,  103  Ind.  386.  Ex- 
plained IN  Jacksonville,  T.  &  K.  W.  R.Co. 
V.  Adams,  28  Fla.  631. 

In  such  case  payment  of  the  damages  10 
the  clerk  did  not  vest  title,  but  operated 
only  to  give  the  company  a  license  to  take 
possession,  subject  to  the  result  of  future 
htigation,  and  determinable  upon  failure  to 
pay  the  compensation  adjudged  on  final 
trial.  Lake  Erie  &>  W  R.  Co.  v.  Kinsey,  87 
Ind.  514. 

1010.  Effect  ofowiier's  consent  to 
the  entry. — If  the  owner  of  land  has  ex- 
pressly or  impliedly  consented  to  the  con- 
struction of  a  railroad  across  it,  he  cannot 
thereafter  maintain  an  action  of  ejectment 
to  recover  possession  of  the  land.  Taylor 
v.  Chicago,  M.  &>  St.  F.  R.  Co..  22  Am.  &^ 
Eng.  R.  Cas.  123,  63  Wis.  327,  24  A'.  W, 
Rep.  84.— Quoting  Bohlman  v.  Green  Bay 
&  L.  P.  R.  Co.,  30  Wis.  105;  Sherman  v, 
Milwaukee,  L.  S.  &  W.  R.  Co.,  40  Wis.  645. 
—Distinguished  in  Chicago  &  T.  R.  Co. 
V.  Simmons,  11  111.  App.  147. 

Ejectment  will  lie  against  a  railway  com- 
pany entering  upon  land  without  making 
compensation  and  without  acquiring  title, 
although  it  had  the  consent  of  the  owner; 
but  in  such  case  the  action  will  be  treated 
as  equitable  in  its  character  and  executif)n 
on  the  judgment  will  be  stayed  to  enable 
the  company  to  proceed  under  the  statute 
and  procure  the  condemnation  of  the  land 
and  the  assessment  of  damages  as  of  the 
date  of  the  original  entry.  Oliver  v.  Fitts- 
burgh,  V.  &*  C.  R.  Co.,  44  Am.  <S-»  /w/i,^  A'. 
Cas.  175,  131  Fa.  St.  408,  19  A/l.  Rep.  47.— 
Distinguished  in  Graham  v.  Pittsburgh 
&  L.  E.  R.  Co.,  145  Pa.  St.  504.* 

1017.  or  his  acqiiiescenoe.t— 

Where  land  is  seized  by  a  railroad  company 
without  right,  the  general  rule  is  that  the 
owner  may  maintain  ejectment ;  but  where 
there  has  been  an  acquiescence  on  the  part 
of  the  owner  until  public  rights  have  inter- 

f  When  acquiescence  in  construction  of  road 
does  not  estop  owner  from  bringing  ejectment, 
see  43  Am.  &  Eng.  R.  Cas.  599,  abstr.     See  also 

ante,   !»87;  post,   1043,    1044,    1074, 
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vened,  such  an  action  will  not  lie,  and  he 
will  be  confined  to  the  recovery  of  compen- 
sation. Indiana,  B.  &^  IV.  A'.  Co.  v.  A/lcn, 
113  Ind.  58  i,  12  IVc-st.  Rep.  887,  15  A'.  E. 
Rep.  446.— Distinguishing  Rusch  v.  Mil- 
waukee. L.  S.  &  VV.  K.  Co.,  54  Wis.  136,  II 
N.  W.  Rep.  253;  Evans  7/.  Missouri,  I.  &  N. 
R.  Co.,  64  Mo.  453. — Iha-i'ard  v.  Cincinnati, 
H.  &•  I.  R.  Co.,  IIS  ///(/.  I.  14  West.  Rep. 
Si 7,  17  N.  E.  Rep.  183.  Louisville,  N.  A.  6m 
C.  R.  Co.  V.  Soltiueddle,  36  Am.  &^  Eiig. 
R.  Cas.  577,  116  /nd.  257,  19  A'.  E.  Rep. 
III. 

Where  a  landowner  knows  that  a  railroad 
company  has  taken  possession  of  land  and 
makes  no  objection,  but  permits  the  com- 
pany to  build  its  road  and  operate  it  for  ten 
or  twelve  years,  such  acquiescence  estops 
the  owner  from  ejecting  the  company  from 
the  land.  Pryzhylo^vicz  v.  Missouri  River 
R.  Co.,  3  McCrary  {U.  S.)  586,  17  Fed.  Rep. 
492. 

Under  the  provision  ^f  the  constitution 
of  the  United  States,  a.vA  the  constitution 
of  the  state  of  Kansas,  providing  th„t  pri- 
vate property  shall  not  be  taken  for  public 
use  without  just  compensation,  payment  is 
a  condition  precedent  to  any  right  divest- 
ing the  owner  of  land  of  his  possession.  A 
judgment  in  his  favor  for  the  value  of  the 
land,  unpaid  and  unsecured,  is  not  compen- 
sation made  within  the  meaning  of  these 
constitutions,  and  does  not  justify  dispos- 
sessing the  owner;  but  the  owner  of  the 
land  may  by  his  own  act  estop  himself  from 
demanding  actual  payment  of  the  compen- 
sation as  a  condition  precedent  to  the  tak- 
ing possession  for  a  public  use,  where  by  a 
license  either  express  or  implied  or  with 
full  knowledge  of  the  taking,  he  makes  no 
objection,  but  permits  the  corporation  to 
enter  and  expend  money  in  constructing  its 
road.  Pryzhyftm'irs  v.  Hfrssouri  River  R. 
Co..  3  McCrary  {U.  S.)  586,  \-] Fed.  Rep.  492. 
—Followed  in  St.  Louis  &  S.  F.  R.  Co.  v. 
Foltz,  52  Fed.  Rep.  627. 

In  Minnesota,  an  owner  upon  whose  land 
a  railroad  company  has,  without  making 
compensation  or  acquiring  the  right  in  any 
other  way,  constructed  its  railroad,  whether 
it  did  so  with  or  without  his  acquiescence, 
and  whether  it  did  so  before  or  after  the 
passage  of  Gen.  St.  1878,  ch.  34,  §  33,  may 
bring  ejectment  to  recover  the  land.  Wat- 
son V.  Chicago,  M.  &*  St.  P.  R.  Co.,  46  Am. 
&>  Eni^.  R.  Cas.  543,  46  Minn.  321,  48  A".  W. 
Rep.  ii29.~.-\i'PROVED  IN  Minneapolis  Mill 


Co.  V.  Minneapolis  &  St.  L.  R.  Co.,  51 
Minn.  304,  53  N.  W.  Rep.  639. 

In  such  a  case  the  statute  allows  the  com- 
pany to  convert  the  ejectment  suit  into  a 
proceeding  to  condemn  the  land.  Watson 
V.  C/iicago,  M.  &»  St.  P.  R.  Co.,  \(i  .Ini.  &^ 
Fng.  R.  Cas.  543,  46  J////;/.  321,  48  A^.  W. 
Rep.  1 1 29.* 

10 18.  or  failiirt;  to  object  or 

forbid. — A  landowner  who  stands  by, 
without  demanding  compensation,  until  a 
railroad  is  in  operation  and  the  public  in- 
terests are  involved,  can  neither  enjoin  the 
company  nor  maintain  ejectment  proceed- 
ings, his  only  remedy  being  a  proceeding 
for  the  assessment  of  damages.  Louisville, 
N.  A.  (&j  C.  R.  Co.  V.  Beck,  119  Ind.  124,  21 
N.  E.  Rep.  471. 

The  only  relief  the  court  will  afford  is  to 
give  him  compensation  for  his  land,  and  re- 
muneration for  all  damages ;  and  this  may 
be  ascertained  either  by  reference  to  a  mas- 
ter or  the  intervention  of  a  jury.  Trenton 
Water  Power  Co.  v.  Chambers,  9  A'^.  J.  Eq. 
471. 

When  the  owner  has  knowledge  of  the 
fact  that  a  company  is  proceeding  to  locate 
and  construct  their  road  on  his  land  and 
allows  them  to  expend  large  sums  of  money 
in  improvements  for  this  purpose,  without 
interfering  or  forbidding  them  to  proceed, 
he  is  estopped  from  evicting  them  by  eject- 
ment. New  Orleans  &^  S.  R.  Co.  v.  Jones, 
2  Am.  &»  Eng.  R.  Cas.  425,  68  Ala.  48, 

In  such  a  case  the  owner  waives  the  right 
to  resume  possession,  but  he  is  not  deprived 
of  his  action  for  damages  for  the  value  of 
the  land,  or  for  injuries  done  him  -v  the 
construction  or  operation  of  the  road.  .SV. 
Julien  V.  Morgan  L.  &•  T.  R.  Co.,  35  La. 
y/««.  924.— Approvkd  in  Lawrence  v.  Mor- 
gan's L.  &  T.  R.  &  S.  Co.,  30  Am.  &  Eng. 
R.  Cas.  309,  39  La.  Ann.  427,  2  So.  Rep.  69. 

Where  a  landowner  does  not  insist  on  his 
right  to  prepayment  of  'jcT mages  for  land 
taken  for  a  right  of  way,  but  permits  the 
company  to  enter,  and  in  ro  v/ay  interferes 
with  the  progress  of  its  work,  and  by  such 
acquiescence  induces  the  company  to  spend 
large  sums  of  money,  he  cannot  afterward 
bring  ejectment  because  his  (hiiiiages  have 
not  been  paid ;  but  this  does  no',  leave  the 
landowner  remediless.  A  court;  of  equity 
would  undoubtedly  interfere  and  place  the 
property  in  the  hands  of    a  receiver,   and 

•See  also /<'j/,  1020,  1030. 
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compel  payment  out  of  the  earnings.  Pro- 
volt  V.  Chicago,  R.  I.  &'  P.  A'.  Co.,  $7  ^lo. 
256,  9  Am.  Ry.  Rep.  161. — Approving 
McAulay  v.  Western  Vt.  R.  Co.,  33  Vt.  311. 
RiiviEWiNG  Walther  v.  Warner,  25  Mo.  277. 
—  DisTiNGUiSHKi)  IN  Masterson  v.  West 
End  N.  G.  K.  Co.,  4  Am.  &  Enjj.  R.  Cas.  439, 
72  Mo.  342  ;  Walker  v.  Chicago,  R.  I.  &  V. 
R.  Co.,  57  Mo.  275;  Evans  v.  Missouri,  I.  & 
N.  R.  Co.,  64  Mo.  453  ;  firadiey  v.  Missouri 
Pac.  R.  Cc,  30  Am.  &  Eng.  R.  Cas.  379,  91 
Mo.  493.  Not  koi.lowkd  in  Jacksonville, 
T.  &  K.  W.  R.  Co.  V.  Adams,  27  Fla.  443. 
Quoted  in  Gray  v.  St.  Louis  &  S.  F.  R. 
Co..  8i  Mo.  126.  Rkviewei)  in  Howe  v. 
Harding,  42  Am.  &  Eng.  R.  Cas.  i,  76  Tex. 
17,  13  S.  W.  Rep.  41. 

When  it  is  shown  that  the  agents  of  the 
railroad  company  entered  on  plaintiff's  land 
without  resorting  to  the  statutory  proceed- 
mgs  for  condemnation,  wliich  it  alone  could 
e.xercise,  and  without  the  consent  of  any 
one  authorized  to  give  it,  but  against  the 
pnjtest  of  her  guardian  (plaintiff  being  a 
minor);  that  when  she  became  of  age  the 
road  was  constructed  and  no  improvements 
were  made  on  the  land  afterwards,  the  plain- 
tifT  had  a  right  to  rely  on  the  dissent  of  her 
guardian,  the  defendant  was  not  prejudiced 
by  her  silence,  and  the  statutory  real  action 
is  clearly  maintainable.  New  Orleans  <S^  S. 
R.  Co.  V.  Jones,  2  Am.  &*  Eng.  R.  Cas.  425, 
68  Ala.  48, 

Mere  in  iction  on  the  part  of  a  landowner, 
though  he  is  informed  of  the  fact  that  a 
company  ha^  entered  or  constructed  its  road 
upon  his  land,  will  not  deprive  him  of  his 
remedies  of  ejectment  or  trespass.  Chihls 
V.  Kansas  City,  St.  J.  <S^»  C.  B.  R.  Co.,  117 
Mo.  414.  23  S.  IV.  Rep.  373. 

Where  a  landowner  sees  a  railway  com- 
pany enter  upon  his  land,  and  without  objec- 
tion sees  them  build  the  road,  he  is  not 
estopped  from  maintaining  an  action  of 
ejectment.  A  stay  of  execution  will  be 
granted,  however,  for  a  time  sufficient  to 
allow  the  company  to  condemn  the  land  in 
the  manner  provided  by  law.*  Allegheny 
Valley  R.  Co.  v.  Colwcll,  {Pa.)  15  All.  Rep. 

9-7% 

When  land  is  appropriated  by  a  company 

in  the  construction  of  its  roadbed,  without 

recourse  to  the  method  pointed  out  for  the 

condemnation  of  the  same,  the  right  of  the 

owner  to  compensation  is  not  waived  by  his 

*  See  also  post,  1031. 


standing  by  and  permitting  the  company  to 
construct  its  road  over  his  land.  Neither  is 
his  right  to  recover  the  land  lost  if  the  com- 
pany refuses  to  make  compensation.  Gal- 
veston, H.  6^  S.  A.  R.  Co.  v.  Pfeuff'er,  1 1 
Am.  Or'  Eng.  R.  Cas.  373,  56  Tex.  66. 

JOIJ).  Kfl'ect  of  owner's  appear- 
ance ill  prior  condemnation  pro- 
eeeding.s. — Where  the  owner  of  land  aj)- 
peared  by  agent  before  the  commissioners 
appointed  in  proceedings  under  the  Mo. 
statute  (Gen.  St.  1865,  p.  352,  ?|  1,2,  3)  to 
condemn  such  land  for  a  right  of  way,  and 
endeavored  to  increase  the  amount  of  their 
finding,  and  appeared  in  court  by  attorney 
and  objected  to  the  award  because  it  was 
insufficient,  but  made  no  objection  to  the 
construction  of  the  road,  and  took  no  legal 
steps  to  prevent  its  construction,  he  cannot 
maintain  an  action  of  ejectment  against  the 
company  to  recover  possession  of  the  land. 
Gray  v.  St.  Louis  &>  S.  F.  R.  Co.,  22  Am.  <S-» 
Eng.  R.  Cas.  106,  81  Mo.  126. — Nor  fol- 
lowed in  Jacksonville,  T.  &  K.  W.  R.  Co. 
V.  Adams,  27  Fla.  443. 

The  mere  prosecution  of  a  controversy 
by  the  landowner  with  the  company,  before 
commissioners  and  by  appeal  in  the  county 
court,  as  to  the  amount  of  the  damages,  is 
not  such  a  prohibition  of  the  taking  of  the 
land  by  the  ccjmpany,  without  the  prepay- 
ment of  land  damages,  as  is  necessary  to 
enable  him  to  maintain  trespass  or  eject- 
ment for  the  land  after  the  road  is  put  in 
operation.   McAulay  v.  Western  Vt.  R.  Co., 

33  V<-  3"- 

Notice  by  such  landowner  given  to  the 
laborers  on  tlie  railroad  employed  by  the 
contractors  in  its  construction,  requiring 
them  to  c""sist  from  working  on  liis  land 
until  he  shad  have  received  liis  land  dam- 
ages, is  not  sufficient  notice  or  prohibition 
to  the  company  to  preserve  liis  right  to 
maintain  trespass  or  ejectment  against  them 
after  the  road  is  put  in  operation.  McAulay 
v.  Western  Vt.  R.  Co.,  33  F/.  311. 

A  party  is  not  precluded  from  availing 
himself  of  his  common  law  remedy  to  re- 
cover the  possession  of  real  estate  claimed 
to  have  been  taken  by  a  railway  company 
under  condemnation  proceedings,  by  ap- 
pearing before  the  persons  claiming  to  act 
as  commissioners,  and  introducing  evidence 
before  them,  and  by  appealing  from  their 
award,  when  it  is  shown  that  such  award 
was  made  by  persons  one  of  whom  was  not 
legally   appointed  a   commissioner  by  the 
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judge,  so  far  as  the  record  shows.  Leiuis  v. 
St.  Paul,  M.  (S--  M.  R.  Co.,  {S.  Dak.)  57  Am. 
&'  En^.  R.  Cas.  612,  58  A^.   W.  Rep.  5S0. 

1020.  Entry  or  possession  under 
license  from  owner. — The  remedies  by 
ejectment  and  injunction  will  not  apply 
where  there  has  been  a  waiver  of  prepay- 
ment, or  a  contract  releasing  payment  alto- 
gether, or  a  parol  license  to  enter  and  build 
the  road,  under  wliich  license,  unrevoiied, 
the  road  had  been  built.  Cory  v.  Chicago, 
B.  &^  K.  C.  R.  Co.,  44  Am.  &<•  Eiig.  R.  Cas. 
I  S3,  100  Mo.  282,  13  S.  IF.  Rtp.  346. 

Where  a  company  enters  upon  land  with- 
out ihe  consent  of  the  owner,  l)ut  under  a 
subsequent  parol  license  continues  t<5  oc- 
cujiy  and  use  it,  and  com[)letes  its  road  over 
the  same,  and  operates  it  for  many  years, 
and  continues  to  operate  it,  an  action  in 
ejectment  to  recover  the  land  will  not  lie, 
although  no  compensation  has  been  paid, 
the  proper  remedy  being  an  action  for  com- 
pensation by  way  of  damages.  Evaiisville 
6^  T.  H.  R.  Co.  V.  Nye,  113  I  ml.  223,  15  N. 
E.  Rep.  261,  12  West.  Rep.  727.— FOLLOW- 
ING Buchanan  v.  Logansport,  C.  &  S.  W. 
R.  Co.,  71  Ind.  265;  Campbell  v.  Indian- 
apolis &  V.  R.  Co.,  1 10  Ind.  490. 

In  such  case  the  right  to  recover  compen- 
sation is  a  chose  in  action,  which  would  not 
pass  to  a  purchaser  of  the  land  at  a  sheriff's 
sale,  and,  if  not  assigned  and  not  barred  by 
the  statute  of  limitations,  can  only  be  en- 
forced by  the  original  owner.  Evaiisville 
<S-  T.  H.  R.  Co.  V.  Nye,  113  Iiid.  223,  15  N. 
E.  Rep.  261,  12  West.  Rep.  727. 

1021.  Entry  under  contract  with 
owner  for  rifflit  of  way. — When  a  com- 
pany enters  upon  land  to  construct  its  road 
without  acquiring  the  land  under  the  right 
of  eminent  domain,  but  relying  upon  the 
grant  of  the  right  of  way  from  an  alleged 
owner,  a  subsequent  grantee  of  the  real 
owner  may  afterwards  maintain  ejectment 
against  the  company.  The  action  is  not 
])ersonal  to  one  who  owned  the  land  when 
it  was  so  taken.  Richards  v.  Buffalo.  N.  V. 
&-  P.  R.  Co.,  137  Pa.  St.  524,  19  Atl.  Rep. 

93'- 

If  the  agent  of  the  company,  at  the  time 
he  p.ocured  the  grant  fur  the  right  of  way, 
knew  that  another  than  the  grantor  had 
title  to  the  land,  the  real  owner,  though  by 
his  words  or  sih'nce  he  may  have  encour- 
aged the  execution  of  the  grant  and  allowed 
the  company  to  construct  and  operate  its 
road  for  years  without  objection,  is  not 
4  D.  R.  D.— 54. 


estopped  from  subsequently  asserting  title. 
Richards  v.  Buffalo,  A'.  V.  &^  P.  R.  Co.,  1 37 
Pa.  St.  524,  19  Atl.  Rep.  931. 

Where  land  was  taken  by  a  railroad  with- 
out first  paying  or  securing  compensation, 
and  the  private  owner  subsequently  agreed 
with  the  corporation  to  accept  a  spec! tic 
sum  for  the  rigl.t  of  way,  to  lie  paid  witliin 
twenty  days  after  the  issuance  of  certain 
bonds  contemplated  by  said  corporation, 
and  the  agreement  was  never  executed  by 
the  payment  of  the  said  purchase  money  — 
held,  in  an  action  of  ejectment  by  the  owner 
against  the  corporation,  that  the  unexecuted 
agreement  could  not  be  set  up  to  defeat 
plaintiff's  right  of  recovery.  Philadelphia, 
N.  &^  N.  V.  R.  Co.  V.   Cooper,  105  J'a.  St. 

239- 

A  landowner  granted  a  right  of  way  upon 
condition  that  the  company,  within  a  cer- ' 
tain  time,  placed  fences  and  cattle-guards 
on  the  land,  and  delivered  the  deed  to  an 
agent,  to  pass  to  the  company  only  when  it 
had  complied  with  the  conditions.  The 
company  entered  upon  the  land  without  ob- 
jections from  the  owner  and  constructed  its 
road,  but  failed  to  construct  the  fences  and 
cattle-guards,  and  the  deed  was  never  de- 
livered to  the  company.  Held,  that  the 
landowner  could  not  afterward  treat  his 
permission  to  enter  as  a  nullity,  and  main- 
tain ejectment.  Baker  v.  Chicago,  R.  I.  &• 
P.  A'.  Co.,  57  Mo.  265,  9  Am.  Ry.  Rep.  16S.— 
Approving  McAuIay  v.  Western  Vt.  R. 
Co.,  33  Vt.  311.  Quoting  Williamston  & 
T.  R.  Co.  V.  Battle,  66  N.  Car.  540.— Dis- 
TINGUISHKH  IN  Masterson  v.  West  End  N. 
G.  R.  Co.,  4  Am.  &  Eng.  R.  Cas.  439,  72  Mo. 
342;  Bradley  v.  Missouri  Pac.  R.  Co.,  30 
Am.  &  Eng.  R.  Cas.  379,  91  Mo.  493.  Fol- 
lowed IN  Baker  7A  Chicago,  R.  I.  &  P.  R. 
Co.,  57  Mo.  274;  Hubbard  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.,  63  Mo.  68. 

But  the  landowner  in  such  case  is  not 
witliout  a  remedy.  He  may  sue  for  specific 
performance,  or  for  damages,  or  he  may 
build  the  fences  and  cattle-guards  himself 
and  compel  the  company  to  pay  foi  them. 
Bal-er  v.  Chicago,  R.  I.  &^  P.  R.  Co.,  57  Mo. 
265,  9  Am.  Ry.  Rep.  168. 

1022.  AVaiver  by  owner  of  prepay- 
ment of  daniafi'es.* — A  landowner  may 

*  Entering  upon  land  under  circumstances  im- 
plying waiver  of  damages  estops  owner  from 
bringing  ejectment  or  claiming  damages,  see  57 
Am.  &  Enc.  R.  Cas.  541,  abstr.  See  also  ante, 
410-423. 
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waive  prepayment  of  compensation  by  a 
railroacl  for  land  taken  for  a  rijjht  of  way; 
and  wlicn  lie  does  so,  or  permits  the  com- 
pany to  take  possession  and  to  construct  its 
road,  he  cannot  treat  the  company  as  a 
w  r()n<:;-doeran(l  sue  in  ejectment  or  trespass. 
L////,/s  V.  A'iDisiis  City,  St.  J.  lS^•  C.  B.  R.  Co., 
117  J/,'.  414.  23  .v.    //'.  AV/.  373. 

Altliougli  payment  of  land  damages  is  a 
c  Midiiion  precedent  to  the  acquiring  of  title 
by  a  railroad  company  to  lands  taken  for 
their  road,  this  condition  is  for  the  benefit 
of  the  landowner  and  may  be  waived  by 
him,  even  by  parol.  Where  such  owner 
acquiesces  in  the  occupation  of  his  land  for 
the  construction  of  a  railroad  without  pre- 
payment of  the  land  damages,  upon  an  un- 
derstanding or  contract  for  future  payment 
by  the  company,  and  the  road  is  constructed 
and  put  in  operation,  he  cannot  afterwards, 
on  failure  to  obtain  payment,  maintain 
ejectment  or  trespass  for  the  land.  A/c- 
Aitlay  V.  Wistirn  Vt.  A'.  Co.,  33  Vt.  311.— 
Approved  in  Provolt  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  57  Mo.  256;  Baker  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  57  Mo.  265  ;  Howe  v.  Hard- 
ing, 42  Am.  &  Eng.  R.  Cas.  i,  76  Tex.  17,  13 
S.  VV.  Rep.  41.  Distinguished  in  Austin 
V.  Rutland  R.  Co.,  17  Fed.  Rep.  466,  21 
Blatchf.  (U.  S.)  358;  State  ex  rel.  v.  Baker, 
17  Am.  &  Eng.  R.  Cas.  15,  20  Fla.  616;  St. 
Joseph  &  D.  C.  R.  Co.  v.  Callender,  13  Kan. 
496;  Mathews  v.  St.  Paul  &  S.  C.  R.  Co.,  18 
Minn.  434  (Gil.  392) ;  Evans  v.  Missouri,  I. 
&  N.  R.  Co.,  64  Mo.  453 ;  Knox  v.  Metro- 
politan El.  R.  Co..  58  Hun  517,  36  N.  Y.  S. 
R.  2,  12  N.  Y.  Supp.  848.  Followed  in 
Knapp  V.  McAuley,  39  Vt.  275.  Quoted 
in  Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Adams,  27  Fla.  443;  Gray  v.  St.  Louis  &  S. 
F.  R.  Co.,  81  Mo.  126;  Manchester  &  K.  R. 
Co.  V.  Keene.  62  N.  H.  81 ;  Omaha  &  N.  N. 
R,  Co.  V.  Redick,  17  Am.  &  Eng.  R.  Cas. 
107,  16  Neb.  313. 

1023.  UulaAviiil  construction  of 
road  upon  street  or  highway.* — The 
owner  of  land  dedicated  for  the  purpose  v/ 
a  highway  or  street  may  maintain  ejectment 
against  a  conipany  that  unlawfully  occupies 
it  for  the  purpose  of  a  railroad.  Weisbrod 
V.  Chicago  ^^  N.   IF.  A\  Co.,  21   JVis.  602. 

A  road  was  laid  out  over  plaintiff's  land, 
opened,  and  used  by  the  public.  A  railroad 
company  appropriated  the  road  and  laid 
their  track  upon  it,  without  an  assessment 

*  See  also  Streets  and  Highways,  218. 


of  damages  under  the  general  railroad  law. 
The  company  under  the  same  law  made  a 
new  road  to  supply  its  place,  and  the  other 
road  was  abandoned  without  a  formal  va- 
cation, //(■/(/,  tliat  the  owner  of  the  soil  of 
the  original  road  might  recover  it  in  eject- 
ment, rhillips  V.  Dunkirk,  IV.  &=  ]'.  R. 
Co.,  78  Pa.  St.  177. 

The  authority  in  the  Pennsylvania  gen- 
eral railroad  law  to  a  railroad  company  oc- 
cupying a  public  road,  to  supply  it  by  an- 
other road  made  at  their  expense^  docs  not 
divest  the  right  of  the  owner  of  the  soil  to 
damages  for  occupying  the  road  by  a  rail- 
road, rhillips  V.  Dunkirk,  11'.  S^  /'.  R. 
Co.,  78  Fa.  St.  177.— Distinguishing  Case 
of  Philadelphia  &  T.  R.  Co.,  6  Whart.  (Pa.) 
25  ;  Snyder  t.  Pennsylvania  R.  Co.,  55  Pa. 
St.  340. 

When  a  new  road  is  made. by  a  railroad 
company  to  supply  the  place  of  one  occu- 
pied by  the  railroad,  the  old  road  is  legally 
vacated,  and  the  owner's  right  to  the  occu- 
pancy of  the  land  is  vested  eo  instaiitc. 
Phillips  V.  Dunkirk,  IV.  &-  P.  R.  Co.,  78 
Pa.  St.  177. 

1024.  Necessary  title  or  rip^ht  of 
property  in  phiintift'.— Where  the  char- 
ter of  a  railroad  company  authorizes  it  to 
appropriate  lands  only  for  its  own  use,  it 
cannot  acquire  lands,  and  afterward  sell  the 
same  to  a  city  for  a  public  street  forever; 
and  where  such  attempted  conveyance  is 
made,  the  original  owner  may  recover  the 
lands  in  ejectment  against  the  city.  Strong 
V.  Brooklyn,  68  A'.  V.  i.— Applying  He;ird 
V.  Brooklyn,  60  N.  Y.  242.  Distinguish- 
ing New  York  &  H.  R.  Co.  v.  Kip,  46  N. 
Y.  546.— Distinguished  in  Beal  v.  New 
York  C.  &  H.  R.  R.  Co.,  3  How.  Pr.  N.  S. 
(N.  Y.)  329. 

Where  the  corporate  existence  of  the 
company  is  limited  to  fifty  years,  and  it  is 
only  authorized  to  acquire  property  for  the 
use  of  a  railway,  it  cannot  acquire  land  and 
then  convey  the  same  in  fee.  Strong  v. 
Brooklyn,  68  A'.  V.  i. 

L.inds  acquired  by  a  canal  company  for  a 
right  of  way,  under  a  charter  declaring  its 
stock  real  estate  held  in  fee,  only  gives  the 
company  the  right  to  use  the  land,  not  the 
fee.  So  where  the  canal  is  abandoned,  and 
the  right  of  way  passed  by  purchase  to  a 
railroad,  the  owner  of  the  land  holds  the 
fee,  and  can  bring  ejectment  against  the 
railroad  if  it  enters  upon  tlie  land  without 
making  compensation.     Pittsburgh &^  L,  E. 
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R.  Co.  V.  Bn/cc,  10  /I in.  &^  Eng.  R.  Cas.  i, 
102  J\i.  SL  23.— Al'l'LiKl)  IN  Jacksonville, 
T.  &  K.  W.  K.  Co.  V.  Adams,  28  Fla.  631. 
QuoTKi)  i.\  Day  v.  Pittsburg,  Y.  cS:  C.  R. 
Co.,  44  Ohio  St.  406. 

A  plaintiff  owning  one  ninth  of  land 
when  taken  by  a  railroad,  but  afterward  ac- 
quiring the  entire  title,  may  maintain  eject- 
ment against  the  company,  where  the  com- 
pensation has  never  been  paid  or  secured. 
IVhcfling,  P.  S^  li.  R.  Co.  v.  Warifll,  122 
Pa.  St.  613.  16  ////.  Re/}.  20. 

1025.  ]>i>maiHl  oi"  possosisioii  — 
N<>tif«  to  <niit. — Where  a  condemnation 
of  land  by  a  railway  company  is  void  for 
want  of  a  proper  notice,  or  defect  in  the  pro- 
ceedings, and  the  company  has  notice  that 
the  owner  claims  the  same,  and  of  the 
grounds  of  his  claim,  and  finally  informs 
him  he  will  have  to  sue  if  he  gets  anything, 
even  if  a  demand  is  necessary,  this  will  ob- 
viate the  necessity  of  any  formal  demand 
before  bringing  ejectment.  Chicago  &*  A. 
R.  Co.  V.  S/n/t/i.  78  ///.  96. 

A  company  entered  upon  land  and  with 
the  consent  of  the  owner  constructed  its 
road,  and  had  the  damages  assessed,  but 
they  were  never  paid.  Subsequently  the 
landowner  brought  an  action  to  recover  the 
damages  awarded,  and  obtained  a  judg- 
ment which  was  never  paid.  Subsequently 
he  brought  ejectment  against  a  lessee  of 
the  road  in  possession.  //cM,  that  the 
entry  having  been  rightful,  ejectment  could 
not  be  maintained  without  first  giving 
notice  to  quit.  Chicago,  />.  6-  Q.  R.  Co.  v. 
Knox  College.  34  ///.  195. 

1020.  Plea  or  siiiswor.— Where  suit 
is  t)rought  against  a  comj)any  to  recover 
lands  used  as  a  right  of  way,  plaintiff  ad- 
mitting that  he  had  conveyed  a  right  of 
way,  but  not  the  lands  sued  for;  tiiat  the 
track  was  laid  where  it  was  against  tiis  pro- 
test ;  without  a  denial  of  these  allegations 
the  company  cannot  plead  that  the  road 
w.is  built  with  the  plaintiff's  acquiescence, 
neither  can  it  plead  by  way  of  confession 
and  avoidance  that  the  road  was  built  on 
land  conveyed  by  plaintiff.  Owensboro,  F. 
R.  iS^  G.  R.  Co.  V.  Harrison,  94  Ky.  408,  22 
5.  W.  R,'p.  545. 

1027.  Kvideiico.— In  ejectment  by  a 
landowner  to  recover  possession  of  land 
condemned  for  a  right  of  way  for  a  railroad, 
the  record  of  the  condemnation  proceedings 
is  admissible  in  evidence.  Gray  v.  St.  Louis 
6-  S.  F.  R.  Co.,  22  Am.  &*  Eng.  R.  Cas.  106, 


Si  Mo.  126.— Quoting  Provolt  ia  Chicago, 
R.  I.  &  W  R.  Co.,  57  Mo.  256;  McAulay  7^. 
Western  Vt.  R.  Co.,  33  Vt.  311.  Rkview- 
ING  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Karnes, 
101  111.  402. 

Where  a  company  is  empowered  to  con- 
demn land  for  a  right  of  way,  and  'does  so, 
and  transfers  its  rights  to  another  company, 
which  is  authorized  by  law  to  make  the 
purchase,  it  is  error  to  exclude  evidence  of 
the  proceedings  to  condemn,  in  an  action 
of  ejectment  against  the  latter  company, 
where  n(i  objections  are  shown  to  such 
proceedings.  St.  Louis  &•  S.  E.  R.  Co.  v. 
Needles,  85  ///.  462. 

1028.  Qiivstioiis  for  tlie  jury. — 
When  a  railroad  company  condemns  land 
it  is  of  necessity  the  judge  of  how  much  is 
required  for  its  use,  and  this  question  should 
not  be  submitted  to  a  jury  in  a  subsequent, 
action  of  ejectment  against  the  company. 
Pittsburgh,  Ft.  W.  ^  C.  R.  Co.  v.  Pcet,  152 
Pa.  St.  488,  25  Atl.  Rep.  6i2. 

1020.  Assessincut  of  dnniages  in 
the  ejectment  suit.*— Where  a  railroad 
company,  underthe  Minn.  Gen.  St.  1878,  ch. 
34.  §§  33  (t  ^^9<  when  sued  in  ejectment  for 
land  taken  by  it  for  its  use,  without  making 
compensation,  in  its  answer  asks  to  have 
the  compensation  for  the  taking  ascertained, 
and  for  judgment  entitling  it  to  the  land  on 
paying  the  amount  ascertained,  the  question 
of  such  amount  must  be  tried  in  the  same 
manner  and  upon  the  same  kind  of  evidence 
as  in  an  original  proceeding  instituted  by  it 
for  the  purpose,  Adolph  v.  Minneaf)olis  (S-» 
P.  R.  Co.,  42  Minn.  170,  43  N.  IV.  Rep.  848. 

In  such  a  case  the  damages  are  to  be  as- 
sessed as  of  the  time  of  the  trial.  Morin  v. 
St.  Paul,  M.  &'  M.  R.  Co.,  10  Am.  &>  Eng. 
R.  Cas.  223,  30  Minn.  100,  14  .V.  M^.  Rep. 
460. 

The  amount  of  the  compensation  to  be  re- 
covered by  the  plaintiff  is  not  to  be  affected  by 
proof  on  the  part  of  the  defendant  of  the 
existence  of  mortgages  upon  the  land,  the 
mortgagees  not  being  parties  to  the  action. 
Bennett  v.  Minneapolis  <&-•  P.  R.  Co.,  42 
Minn.  245,  44  N.  W.  Rep.  10. 

Where  the  plaintiff  failed  to  establish  title 
except  to  an  undivided  interest,  but  the  jury 
assessed  and  allowed  him  damages  as  the 
owner  of  the  entire  tract — held,  that  a  new 
trial  should  be  granted.     Morin  v.  St.  Paul, 


*  .See    also    ante, 
1081-1084. 
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M.  &^  M.  A\  Co.,  lo  Am.  &^  Eiig.  K.  Cus. 
233,  30  Minn.  100,  14  X.  IV.  Kep.  460. 

10:t<>.  l(i(;lit  of  <-<»iii|miiy  to  coii- 
(Iciiiii,  iMttu'itlislaiMliii};  tliv  oject- 
iiic'iit. — A  jiid^jmcnt  in  ejectment  against  a 
body  liaving  tlie  {)ower  of  eminent  domain 
is  not  a  bar  to  the  exercise  by  sucli  body  of 
siicii  power  as  to  the  land  recovered  in  tlie 
action  of  ejectment.  Jacksonville,  T.  &■>  A'. 
VV.  A'.  Co.  V.  villains,  51  Am.  &*  Ju/i;.  A\ 
Cits.  544,  28  /-'III   631,  10  So.  Rep.  465. 

Wiiere  a  bofly  possessing  the  power  of 
eminent  dcjmain  has  entered  up(>n  latid 
without  leave  of  the  own^-r  and  without 
complying  with  the  law  regulating  the  exer- 
cise of  such  power,  it  may  condemn  the 
property  entered  upon,  and  thereby  secure 
the  right  to  the  legal  possession  and  enjoy- 
ment thereof;  and  this,  whether  it  has  or 
has  not  been  ousted  from  its  fo.nier  or  ille- 
gal possession.  Jacksonville,  T.  &*  K.  \V. 
K.  Co.  V.  Adams,  51  Am.  <S>»  Eng.  R.  Cas. 
544,  28  Fla.  631,  10  So.  Kep.  465. 

A  landowner  brought  an  action  against  a 
railroad  company  to  eject  it  from  land  oc- 
cupied for  the  purpose  of  a  highway,  and 
pending  the  action  the  company  had  the 
damages  assessed  in  a  condemnation  pro- 
ceeding. Held,  that  the  plaintifl  was  only 
entitled  to  recover  nominal  damages  for 
withholding  the  land  between  the  time  of 
the  original  entry  and  the  assessment  of  the 
damages.  Judge  v.  Nenv  York  C.  &'  H.  R. 
R,  Co.,  56  Hun  60,  29  N.  Y.  S.  R.  475,  9  A'^. 
y.  Siipp.  158. 

Where  a  railroad  company  enters  upon 
land  under  a  defective  title,  and  the  real 
owner  recovers  against  the  company  in 
ejectment,  the  company  may  save  its  im- 
provements by  instituting  proceedings  to 
condemn,  and,  if  necessary,  may  have  an 
injunction.  Pittsburgh  iS>»  L.  E.  R.  Co.  v. 
Bruce,  10  Am.  iS^  En^,  R.  Cas.  i,  102  Pa, 
St.  23. 

1(K{1.  Staying  execution  until  as- 
se.ssnientand  paynieiit  of  damages. — 
Upon  recovery  by  the  plaintifT  in  ejectment, 
and  the  subsequent  affirmance  of  the  judg- 
ment, the  supreme  court  will  order  the  exe- 
cution thereof  to  be  stayed  for  a  sufficient 
time  to  enable  the  railroad  company  to 
condemn  the  right  of  way  under  its  power 
of  eminent  domain.  Richards  v.  BuJfalo, 
N.  V.  &-  P.  R.  Co.,  137  Pa.  St.  524,  19  Atl. 
Rep.  931.  Conger  v.  Burlington  <S^  S.  W. 
R,  Co.,  41  Iowa  419.— Distinguished  in 
Wilson  V.  Des  Moines,  O.  &  S,  R.  Co.,  67 


Iowa  509.  Kkviewed  in  Jacksonville,  T. 
&  K.  VV.  K.  C«.  V.  Adams,  28  Fla.  031. 

Where  a  railroad  company  hc.ving  the 
power  of  eminent  domain  has  entered  upon 
the  land  without  the  consent  (jf  the  owner 
and  without  a  certain  material  requirement 
of  the  law  regulating  the  exorcise  of  such 
power  having  been  complied  villi, and  there 
hasljeen  a  judgment  in  ejectm'jnt  in  favor  of 
the  landowner  against  such  comiuiny  or  its 
legal  successor,  a  lessee  for  ninety  years, 
and  tiie  judgment  is  atfirmed  (jii  appeal,  the 
appellate  court  may,  no  cun<luct  in  bad  faith 
up(jn  the  part  (jf  the  company  appearing, 
withhold  its  niaiifiate  of  i)ossession  to  allow 
a  reasonable  time  for  the  institution  and 
consummation  of  new  condemnation  pro- 
ceedings. If  the  new  condemnation  pro- 
ceedings are  resisted  by  the  landowner  and 
are  dismissed  by  the  trial  court  on  the 
ground  that  there  is  no  constitutional  law 
authorizing  the  same,  and  this  order  is  ap- 
pealed from  by  the  company,  the  appellate 
court  may  withhiold  its  mandate  for  posses- 
sion until  the  decision  of  such  appeal ;  l)ut 
it  should  do  so  (jnly  upon  the  express  con- 
dition that  its  action  shall  not  interfere 
with  tlie  landowner's  right  to  sue  for  mesne 
profits  for  the  use  or  retention  of  tlie  land  by 
the  company.  Jacksonville,  T.  &>  K.  W. 
R.  Co.  V.  yltlams,  51  Am.  (5-»  AIng.  R.  Cas.  544, 

28  A'la.  631,  10  So.  Rep.  465 ;  further  appeal 

29  Fla.  260.— Ai'i'LViNG  Pittsburgh  S.  R. 
Co.  7^  Jones,  59  Pa.  St.  433;  Pittsburgh  & 
L.  E.  R.  Co.  V.  Hruce,  102  Pa.  St.  23.  Re- 
viewing Conge-  V.  Burlington  k  S.  W.  R. 
Co.,  41  Iowa  419;  Patcrson,  N.  Si  N.  Y.  R. 
Co.  7'.  Kamlah,  42  N.  J.  Kq.  93;  Banlcson 
V.  Minneapolis,  33  Minn.  468;  Story  z".  New 
York  El.  R.  Co.,  90  N.  Y.  122. 

The  owner  may  waive  his  right  to  bring 
ejectment  and  file  his  petition  and  have  his 
damages  assessed.  Or  he  may  proceed  in 
both  ways,  but  the  court  would  stay  execu- 
tion in  ejectment  until  the  damages  were 
ascertained  and  paid.  McClinton  v.  Pitts- 
burg.  Ft.  IV.  (S-  C.  R.  Co.,  66  Pa.  St.  404.— 
Distinguishing  Hannum  v.  West  Chester, 
63  Pa.  St.  475  ;  Delaware,  L.  &  W.  R.  Co. 
V.  Burson,  61  Pa.  St.  369. 

Where  a  railroad  company  has  unlawfully 
entered  upon  land,  under  no  claim  or  pre- 
tense of  right,  in  defiance  of  the  will  of  the 
owi.er,  under  no  mistake  or  misapprehen- 
sion, and  without  color  of  authority,  and 
thereafter  commences  proceedings  to  ac- 
quire title  by  condemnation,  it  is  not  "  in 
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possession  of  the  pro{)erty  sought  to  be 
coiuieniiiL'd,"  within  the  jneaning  of  the 
provision  of  the  N.  Y.  C<j(le  of  Civ.  Pro. 
(i?  3j7y>  lidded  by  cli.  95,  Laws  ui  ititjoj, 
which  empowers  tlie  court  in  conrlemnation 
proceedings  to  authorize  the  plaintiff,  if  so 
in  possc^isioi),  to  CDntinue  in  possession, 
and  provides  that  the  court  may  "  stay  all 
actions  aiul  i)rocee(lings  on  account  there- 
of"; and  where  such  a  case  is  presented 
the  court  is  not  authorized  to  grant  such  a 
stay.  In  re  St.  La-iUicitce  &^  A.  K.  Co.,  133 
.\'.  Y.  270,  31  N.  E.  Rep.  218,  45  A^.  Y.  S.  R. 
207. 

A  pli!-  cf  ,)ublic  necessity  is  no  justifica- 
tion for  a  construction  of  said  provision 
•.vliich  will  prevent  an  owner  from  seeking 
redress  for  such  an  unlawful  entry  upon  his 
lands.  In  re  St.  I.aiL'rence  (3-»  A.  R.  Co., 
133  A'.  Y.  270,  31  N.  E.  Rep.  218,  45  ^V.  Y. 
S.  R.  207. 

As  to  whetlier  the  legislature  has  power 
to  deprive  the  owner  of  his  legal  right  to 
seek  redress  and  to  authorize  a  railroad 
company,  having  no  title,  anrl  whose  entry 
and  possession  is  that  of  a  trespasser,  to 
continue  in  possession  of  lands  pending 
condemnation  proceedings,  qitcere.  In  re 
St.  Lawrence  (S^  A.  R.  Co.,  133  A^.  Y.  270,  31 
A'.  E.  Rep.  218,  45  N.   Y.  S.  R.  207. 

4.  Injunction. 

]0:<2.  "When  the  proper  remedy, 
jyeuerally.* — Although  the  Arkansas  stat- 
utes provide  wo  remedy  for  the  owner  by 
which  he  can  obtain  an  assessment  of  dam- 
ages for  land  taken  by  a  railroad  company, 
a  court  of  equity  will  enjoin  the  company 
from  taking  possession  until  compensation 
is  made,  and  will  restrain  the  continued  un- 
lawful use  of  the  land  on  timely  application. 
Origan  v.  Memphis  &^  L.  R.  R.  Co.,  39  Am. 
&^  En_i^.  /'.  Cas.  75,  51  Arlc.  235,  11  S.  W. 
I\ep.  96. 

Where  a  foreign  corporation  is  using  by 
sulleraiice  the  line  of  a  d.)mestic  corpora- 
tion, a  landowner  is  entitled  to  an  injunc- 
tion   restraining   it   from  the   use  of   that 

*  When  injunctions  will  be  grantcl  in  ron- 
(Icmnation  proceedings,  see  note,  17  Am.  &  Eno. 
R.  Cas.  31. 

Injury  to  aliuttinR  owner  caused  by  operation 
of  railw.iy.  When  company  lial)le  and  may  be 
enjoined,  see  note,  56  Am.  Rkp.  6. 

Injiuiction  to  lestfain  company  from  appro- 
prialinK  more  land  than  necessary  for  railroad 
purposes,  see  36  Am.  &  E.\(;.  R.  Cas.  574,  abstr. 


portion  of  the  line  running  through  iiis 
land  until  he  sh.ill  have  been  compensated 
for  the  appropriation  of  the  same  for  right 
<jf  way.  Holbert  v.  St.  Louis,  K.  C.  &^  N. 
A',  t'c,  45  Lwa  23.  —  Fui.l.owi.Nd  Henry  7/. 
DubiKjue  »S:  V.  R.  Co.,  10  Iowa  540;  Rich- 
ards 7'.  f)es  Moines  Valley  R.  Co.,  18  Iowa 
259;  llibbsz'.  Chicago  iS:  S.  \V.  R.  Co.,  39 
Iowa  340. 

An  attempt  '-v  a  corporation  to  avail 
itself  uiilawfuU)  of  the  general  railroad  law 
to  build  a  railroad  will,  on  complaint  of  the 
[larty  in'  led,  be  enjoined  ns  an  abuse  of 
the  law.  Central  R.  Co.  v.  Pennsylvania  A". 
Co.,  J I  N.J.  E(;.  473;  reversed  on  another 
point  in  32  N.J.  ,:q.  755. 

All  iiijuiiction  is  ])roper  tf)  restrain  the 
continuous  unlawful  use  of  plaintiff's  land 
by  a  railroad  company.  Murdoch'  v.  Pros- 
pect Park  C-^  C.  I.  R.  Co.,  7;  X.  Y.  i^jcj;  re- 
versing- 10  //////  59S. 

An  injunction  will  lie  to  restrain  a  rail- 
roafl  company  from  making  a  permanent 
appropriation  of  plaintifl's  land,  as  erecting 
a  warehouse,  etc.,  thereon,  not  authorized 
by  their  charter.  Bird  v.  Wilmington  &• 
M.  R.  Co.,  8  Rich.  Eq.  {So.  Car.)  46.— FoL- 
LOWKU  IN  Pciyne  v.  Kansas  &  A.  V.  R.  Co., 
47  Am.  &  Eng.  R.  Cas.  228,  46  Fed.  Rep. 
546. 

Where  a  company  is  proceetling  to  lay 
its  track  on  land  the  title  of  which  is  in 
dispute,  and  to  dig  and  remove  gravel  there- 
from, and  the  proofs  show  that  the  chief 
value  of  the  land  is  in  the  gravel,  and  that 
irreparable  injury  will  result  if  it  is  removed, 
a  preliminary  injunction  should  issue  until 
the  title  is  settled.  Ncwall  v.  StaJJordville 
Gravel  Co.,  {N.J.  Eq.)  11  All.  Rep.  495. 

If  a  company,  without  taking  the  land, 
damages  it  by  the  construction  of  its  road, 
the  owner  cannot,  as  a  matter  of  right,  en- 
join the  com[)any  so  pn/ceedirig  with  the 
construction  of  its  road  till  such  damages 
are  ascertained  and  paid  ;  for  section  9  of 
article  3  of  the  W.  Va.  constitution,  while 
it  gives  a  right  in  such  case  to  recover  such 
damages  in  an  action  at  law,  does  not  give 
a  right  to  such  injunction.  It  does  not  re- 
quire such  damages  to  be  paid  or  secured 
to  be  paid  before  such  damages  actually 
arise  by  the  construction  of  the  road.  But 
under  peculiar  circumstances,  as  for  instance 
where  the  property  is  entirely  flestroycd  in 
value  as  efTcctually  as  if  it  had  actually 
been  taken  by  the  company  in  constructing 
its  road,  such  person  may  obtain  an  injunc- 
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tion.  Spcurcrv.  Point  Plcasaitt&^O.  K.  R. 
Co.,  22  M'.  Frt.  406.— Quoting  Richmond, 
F.  &  P.  R.  Co.  V.  Richmond,  96  U.  S.  521  ; 
Peoria  &  R.  1.  R.  Co.  v.  Schcrtz,  84  111. 
135.  —  Followed  in  Campbell  v.  Point 
Pleasant  &  O.  R.  R.  Co.,  23  W.  Va.  44S ; 
Smith  T'.  Point  Pleasant  &  O.  R.  R.  Co.,  23 
W.  Va.  451  ;  Hale  v.  Point  Pleasant  &  O. 
R.  R.  Co.,  23  W.  Va.  454. 

1033.  Taking;  land  and  building 
road  Avitliout  condeinuntiun  pro- 
ceedings.*— Where  a  railroad  company 
enter  upon  land  without  cither  the  consent 
of  the  owner  or  by  the  exercise  of  the  power 
of  eminent  domain,  such  entry  is  wrongful 
and  may  be  enjoined,  if  application  be  sea- 
sonably made.  Midland  K.  Co.  v.  Smith, 
113  Ind.  233,  i5iV.  E.  Rep.  256,  12  West. 
Rep.  699.  Indiana,  B.  dr'  IV.  R.  Co.  v. 
At/en,  113  Ind.  581,  12  West.  Rep.  887,  15 
A^.  E.  Rep.  446.— Distinguished  in  Louis- 
ville, St.  L.  &  T.  R.  Co.  V.  Liebfried,  92  Ky. 
407.  Followed  in  Indiana,  B.  &  W.  R. 
Co.  V.  Allen,  113  Ind.  308. 

In  such  a  case  an  injunction  will  be 
granted  though  such  taking  results  in  no 
irreparable  damage  to  the  owner.  Pratt  v. 
Roseland  R.  Co.,  51  Am.  &•  Eng.  R.  Cas. 
632,  50  N.  J.  Eg.  150,  24  Ati.  Rep.  1027.— 
Following  Ross  v.  Elizabeth-Town  &  S. 
R.  Co.,  2  N.  J.  Eq.  422  ;  Stevens  v.  Paterson 
cS:  N.  R.  Co.,  20  N.  J.  Eq.  126;  Morris  &  E. 
R.  Co.  V.  Hudson  Tunnel  R.  Co.,  25  N.  J. 
Eq.  384. — Hodges  v.  Seaboard  &•  R.  R.  Co., 
88  Va.  653,  14  S.  E.  Rep.  380. 

A  railroad  company  which  threatens  or 
appears  about  to  enter  upon  and  take  pos- 
session of  land  without  first  having  in  some 
way  acquired  the  right  to  do  so,  and  with- 
out making  conipensation,  may  be  enjoined 
in  a  suit  by  the  landowner.  La/^\  Erie  &^ 
IV  R.  Co.  V.  Micliener,  117  Ind.  465,  20  A^. 
E.  Rep.  254. 

The  attempt  to  enter  upon  and  take  per- 
manent possession  of  land  for  public  use 
without  the  assent  of  the  owner,  and  with- 
out the  damages  having  been  first  ascer- 
tained and  paid  or  tendered  to  him,  is  in 
the  nature  of  an  irreparable  injury,  for  the 
prevention  of  which  the  writ  of  injunction 


*  Injiinctir<n  to  prevent  illegal  taking  or  oc- 
cupation of  lands  or  operation  of  road,  see  note, 
22  Am.  it  Eng.  R.  Cas.  88;  20  Id.  183;  17  hi. 
31;  10  Id.  393. 

Enjoining  operation  of  road  where  built  with- 
out condemnation  proceedings,  see  57  Am.  & 
Esq.  R.  Cas,  623,  abstr. 


constitutes  the  proper  remedy  and  should, 
unless  some  peculiar  reasons  be  shovvn  for 
denying  it,  be  issued  when  applied  for  in 
due  form.  Holilman  v.  Green  Ray  &>  L.  P. 
R.  Co.,  30  Wis.  105.— Following  Powers 
V.  Bears,  12  Wis.  213. 

A  bill  in  equity  seeking  compensation 
from  a  railroad  company  for  right  of  way 
will  be  made  effective  by  injunction  if 
necessary,  until  the  damages  are  properly 
ascertained,  or  until  the  railroad  company 
obtains  the  right  of  way  in  legal  form. 
Thornton  v.  Sheffield  <S^•  P.  R.  Co.,  33  Am. 
&>  Eng.  R.  Cas.  226,  84  Aia.  109,  4  So.  Rep. 
197,  5  Am.  St.  Rep.  337. 

The  provisions  of  the  Wis.  Laws  1861,  ch. 
175,  which  provide  that  no  injunction  shall 
be  granted  to  prevent  the  occupancy  of 
lands  by  a  railway  company  in  certain  cases, 
apply  only  to  cases  where  land  has  been 
actually  occupied  by  the  company  with  its 
track  or  depots,  and  with  either  the  express 
or  implied  consent  of  the  owner.  It  does 
not  apply  to  a  case  where  the  company 
merely  entered  by  force,  against  the  owner's 
protest,  and  commenced  preparing  the  land 
as  a  roadbed.  Bohlman  v.  Green  Bay  &>  L. 
P.  R.  Co.,  30  Wis.  105. — Following  An- 
drews t/.  Farmers'  L.  &  T.  Co.,  22  Wis.  288. 
— Distinguished  in  State  ex  lel.f.  Raker, 
17  Am.  &  Eng.  R.  Cas.  15,  20  Fla.  616. 
Quoted  in  Taylor  v.  Chicago,  M.  t^  St.  P. 
R.  Co.,  22  Am.  &  Eng,  R.  Cas.  123,  63  Wis. 
337.  Reaffirmed  in  Sherman  v.  Milwau- 
kee, L.  S.  &  W.  R.  Co.,  40  Wis.  645. 

An  entry  on  private  property  for  the 
mere  purpose  of  locating  a  road  is  not  a 
taking  of  it,  and  an  entry  for  this  purpose 
may  be  authorized  without  compensation  ; 
but  where  the  entry  is  for  the  purpose  of 
a  permanent  appropriation,  compensation 
must  be  made,  and  an  entry  may  be  re- 
strained by  injunction  until  compensation 
is  made.  Bonaparte  v.  Camden  &»  A.  R. 
Co.,  Baldw.  {U.S.)  205. 

The  statutory  remedy  of  condemnation 
proceedings  provided  byTeiin.  Code,  §  1347, 
is  not  exclusive,  and  a  landowner  is  not 
bound  to  exhaust  that  remedy  before  resort- 
ing to  a  court  of  equity  to  restrain  a  rail- 
road company  from  entering  upon  his  lands. 
Where  it  appears  that  the  company  is  in- 
solvent, or  its  property  is  mortgaged  so  that 
a  judgment  in  the  condemnation  proceed- 
ings could  not  be  collected,  an  injutiction  is 
the  only  adequate  remedy.  Parker  v.  East 
Tenn.,  V.  (S-  G.  R.  Co.,  13  Lea  ( Tenn.)  669. 
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—Reconciling  White  v.  Nashville  &  N. 
W.  K.  Co.,  7  Heisk.  (Tenn.)  52S.  Review- 
ing Duck  River  Valley  N.  G.  R.  Co.  v. 
Cochrane,  3  Lea  478. 

A  cliarter  authorized  the  company  to 
enter  upon  land  for  the  purpose  of  locating 
its  road,  and  directed  a  location  to  l^e  made, 
and  a  survey  of  the  route  to  be  deposited 
in  the  olfice  of  the  secretary  of  siaic,  and 
further  provided  that  when  the  location  is 
determined  and  the  survey  so  deposited,  the 
c<)r|)oration  might  take  possession  of  the 
laud,  and  use  and  occupy  it  for  the  con- 
struction of  its  road,  subject  to  making 
com|)ensatiou  as  provided.  Held,  that  the 
location  and  deposit  of  the  survey  were 
conditions  precedent  to  the  authority  of 
the  company  to  enter  for  the  purpose  of 
constructing  the  road,  and  an  entry  for 
sucii  purpose,  before  such  requirements 
were  complied  witli,  may  be  enjoined. 
HiUUiparte  v.  Camden  &-»  A.  R.  Co.,  Baldw. 
{&'.  S.)  205.— Approved  in  Browning  v. 
Camden  &  W.  R.  &  T.  Co.,  4  N.  J.  Eq.  47. 
Disapproved  in  Connecticut  River  R.  Co. 
7'.  Franklin  County  Com'rs,  127  Mass.  50. 
OuoiED  IN  Stevens  v.  Paterson  &  N.  R. 
Co.,  20  N.  J.  Eq.  126.  Reviewed  in 
Doughty  I/.  Somerville  &  E.  R.  Co.,  21  N. 
J.  L.  442. 

10.'t4.  Xnn-pstyiiiciit  of  the  daiii- 
ajfcs.— (I)  General  rules. — Where  a  railroad 
«ompany  neglects  and  refuses  to  pay  or  ten- 
der the  compensation  adjudged  to  be  due 
the  owner  of  lands,  for  the  right  f)f  way  over 
the  same,  it  may  be  restrained  by  injunction 
from  using  such  way.  Richards  v.  Des 
Moines  Valley  R.  Co.,  18  IiKoa  259. — Fol- 
lowing Henry?/.  Dubuque  tSr  P.  R.  Co.,  10 
Iowa  540;  Boston  <S:  L.  R.  Corp.  7'.  Salem  & 
L.  R.  Co.,  2  Gray  (Mass.)  i.— Approved  in 
Evans  ?'.  Missouri,  L  &  N.  R.  Co.,  64  Mo. 
453.  DisriNGUisHED  IN  Forbes  7'.  Delash- 
mutt,  68  I()-,'a  164.  Followed  in  Holbert 
T'.  St.  Louis,  K.  C.  Si  N.  R.  Co.,  45  Iowa  23. 
Quoted  in  St.  Louis  &  S.  F.  R.  Co.  7/. 
Evans  &  H.  Fire  Brick  Co.,  85  Mo.  307.— 
Piiy/ie  V.  Kansas  A^A.  V.  R.  Co.,  47  ^hn.  &• 
KiiiT.  R.  Cos.  22S,  46  Fed.  Rep.  546.— Fol- 
lowing Browning  7A  Camden  &  ., .  R.  &  T. 
Co.,  4  N.  J.  Eq.  47  ;  Western  Md.  i<.  Co.  v. 
Owings,  15  Md.  199;  Bird  7'.  Wilmington  it 
^L  R.  Co.,  8  Rich.  Eq.  (So.  Car.)  \(^.— Chat- 
tanooga, R.  (S~»  C.  R.  Co.  V.Jones,  80  Ga.  264, 
9  .v.  /<:.  Rep.  1 08 1.  Georgia,  C.  &^  A'.  R.  Co. 
V.  Archer,  87  Ga.  237,  13  .S".  E.  Rep.  636. 
Western  Md.  R.  Co.  v.  Owings,  15  Md.  199. 


— Quoting  Pinchin  v.  London  &  B.  R.  Co., 
31  Eng.  L.  &  Ecj.  252.— Distinguished  in 
Western  Md.  R.  Co.  v.  Patterson,  37  Md.  125. 
Followed  in  Payne  v.  Kansas  iS:  A.  V.  R, 
Co.,  47  Am.  tSi  Eng.  R.  Cas.  22S,  46  Fed. 
Rep.  54G. — Stewart  v.  Raymond  R.  Co.,  15 
Miss.  568. — Followed  in  Jones  i'.  Florida, 
C.  &  P.  R.  Co.,  41  Fed.  Rep.  70.  Uuoted 
IN  Evans  v.  Missouri,  I.  &  N.  R.  Co,,  64 
Mo.  453. — Spciuer  v.  J'oint  /'leasant  (S-*  O. 
R.R.  Co..  23  ff.  f'<f.  406.— Quoting  Tuck- 
ahoe  Canal  Co.  v.  Tuckahoe  &  J.  R.  R.  Co., 
II  Leigh  (Va.)  77. — Explained  in  Arbetiz 
V.  Wheeling  &  H.  R.  Co.,  40  Am.  &  Eng.  R. 
Cas.  2S4,  33  W.  Va.  1,5  L.  R.  A.  371,  10  S. 
E.  Rep.  14.  Followed  in  Campbell  v. 
Point  Pleasant  &  O.  R.  R.  Co.,  23  W.  Va. 
448;  Smith  V.  Point  Pleasant  &  O.  R.  R. 
Co.,  23  W.  Va.  451  ;  Hale  v.  Point  Pleasant 
&  O.  R.  R.  Co.,  23  W.  Va.  454- 

The  constitutional  provision  that  private 
property  shall  not  be  taken  or  dama-ed  for 
public  use  without  compensati(jn  must  be 
held  to  be  self-enforcing;  and  a  court  of 
equity  may  enjoin  one  who  proposes  con- 
tinuously to  damage  private  property  for  a 
public  use  without  first  making  compensa- 
tion, althougli  no  statute  has  been  enacted 
which  prescribes  the  manner  in  which  the 
amount  of  compensation  shall  be  ascer- 
tained and  paid  in  such  cases.  R'ansas  City, 
St./.  &>  C.  /)'.  R.  Co.  V.  St.  Joseph  Terminal 
R.  Co.,  c,7  Mo.  457,  3  L.  R.  A.  240,  10  5.  \V. 
Rep.  826.— QuoiEi)  IN  Gaus  v.  St.  Louis, 
K.  &  N.  W.~R.  Co.,  113  Mo.  30S. 

A  decr<  c  for  damages  for  land  appropri- 
ated by  a  railroad  company  without  com- 
pensation may  include  an  injunction  against 
the  use  of  land  appropriated  pending  the 
action,  although,  on  account  of  delay,  no 
injunction  could  be  granted  for  the  land 
previously  taken.  Organ  v.  Memphis  &^  L. 
R.  R.  Co.,  39  Am.  &^  Eng.  R.  Cas.  75,  51 
Arl,-.  235,  n  .S-.  JV.  Rep.  96. 

Where  the  charter  of  a  railroad  company 
authorizes  the  construction  of  the  road,  but 
provides  that  "  ])aymcnt  or  tender  of  pay- 
metit  of  all  damages  for  the  occupancy  of 
lands  through  which  the  road  may  be  laid 
out  shall  be  made  before  the  company  shall 
enter  upon  or  break  ground  in  the  prem- 
ises, except  for  the  purposes  of  surveying 
and  laying  out  the  road,  unless  the  consent 
of  the  owner  or  owners  of  such  lands  be 
first  had  and  obtained,"  if  the  qompany 
enter  upon  any  land  in  violation  of  such 
provision,  for  the  purpose  of  constructing 
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their  road,  wiiliout  paj'inent  or  lender  of 
damages,  and  without  the  consent  of  the 
owner,  it  afTords  a  clear  case  for  the  inter- 
ference of  a  court  of  equity  by  injunction. 
A'oss  V.  Elhalieih-Tinvn  &->  S.  R.  Co.,  2  N.J. 
Eq.  422.  —  DisriNXiuisHKD  IN  Evans  v. 
Missouri,  I.  &  N.  R.  Co.,  64  Mo.  453. 

In  such  cases  it  is  proper  to  require  notice 
of  applicaiion  for  li.e  injunction  to  begiven, 
wherever  it  can  be  done,  and  save  the  com- 
plainant from  the  injury  which  he  seeks  to 
avert.  Ross  v.  Elisabeth-  To%vn  &^  S.  R.  Co., 
2  N.J.  Eq.  422. 

Where  a  railroad  company  becomes  in- 
solvent, after  it  has  condemned  land  and 
before  compensation  is  made  to  the  land- 
owner, and  all  efforts  to  collect  the  dam- 
ages by  statutory  process  have  failed,  a 
court  of  equity  will  restrain  the  operation 
of  the  road  until  the  damages  be  paid, 
whether  the  original  company  still  be  operat- 
ing it  or  not.  Protiolt  v.  Chicai^o,  R.  /.  &• 
P.  R.  Co.,  69  il/<9.  633.~Reviewing  Evans 
7'.  Missouri,  I.  &  N.  R.  Co.,  64  Mo.  453. 

(2)  Illustratiotts. — An  appeal  was  taken 
to  the  superior  court  in  condemnation  pro- 
ceedings and  judgment  was  there  entered 
awarding  the  landowner  a  certain  amount, 
and  directing,  upon  Tjayment  of  the  same, 
that  tit'e  to  the  land  should  vest  in  the 
company;  but  the  judgment  established  no 
special  lien  upon  the  land  to  secure  the 
damages.  Pending  tl  o  appeal  the  com- 
pany became  insolvent  and  its  property 
was  sold  under  a  decree.  Held,  that  the 
owner  had  no  adequate  common  law 
remedy,  and  it  was  proper  to  grant  an  in- 
junction against  the  'Uirchasi.ig  company, 
restraining  it  from  using  the  land  until  the 
damages  were  paid.  Gaviviiif^r  v.  Geori;/a 
Soutliern  R.  Co.,  10  Am.  <5-*  Eiii;.  R.  Ca.s. 
371,65  i7<i.  614.— Distinguished  in  Griflin 
7'.  Augusta  &  K.  R.  Co.,  70  Ga.  164. 

Iowa  Code  of  1873,  g  464,  provides  that 
cities  shall  have  power  to  authorize  or  for- 
bid the  construction  of  railways  on  streets 
and  alleys  and  public  places,  and  that  no 
railway  track  can  be  constructed  in  such 
place  until  the  damages  to  the  abutting 
property  owner  are  paid.  Prior  to  the  [)as- 
sage  of  the  code  a  company,  by  authority 
of  a  city  ordinance,  had  surveyed  and 
staked  a  railroad  on  a  city  street,  but  the 
road  was  not  constructed  until  after  the 
code  went  into  effect.  Jlelil,  that  the 
above  section  applied,  and  the  company  was 
properly  restrained  from  operating  its  road 


until  the  damages  to  abutting  property 
owners  were  paid.  Hanson  v.  Chica^^o,  M, 
&^  St.  P.  R.  Co.,  61  louui  588,  16  vV.  ]V. 
Rep.  734.— Following  Mulhojland  v.  Des 
Moines,  A.  &  W.  R.  Co.,  60  Iowa  740. 

A  railroad  company  laid  its  road  across 
A.'s  land  without  complying  with  the  re- 
quirements of  the  statute  regulating  the 
taking  of  land  for  railroad  purposes,  and 
without  A.'s  consent.  Tlie  company  prom- 
ised to  pay  her,  but  failed  to  do  so.  Beftjre 
taking  A.'s  land,  the  company  mortgaged 
its  property  and  franchises  to  secure  its 
bonds.  After  some  years  the  mortgage  was 
foreclosed.  Held,  that  A.  could  maintain 
a  suit  for  an  injunction  against  the  further 
use  of  her  land  unless  her  land  damages 
were  paid,  her  remedy  by  ejectment  not 
being  plain,  and  there  being  no  facts  in  the 
case  which  should  create  an  estoppel 
against  her.  Kendall  v.  Missisquoi  <3^  C. 
R.  R.  Co.,  14  Am.  &>  Eng.  R.  Cas.  423,  55 
Vt.  438.  —  Followed  in  Adams  v.  St. 
Johnsbury  &  L.  C  R.  Co.,  25  Am.  &  Eng. 
R.  Cas.  172,  57  Vt.  240. 

While  a  judgment  against  a  railroad  com- 
pariy,  for  taking  land  on  which  its  road  was 
constructed,  remained  unpaid,  a  mortgage 
of  the  road,  with  all  the  property  and 
franchises  of  the  company,  was  foreclosed, 
and  the  purchasers  organized,  under  the 
statute,  a  new  company,  which,  with  knowl- 
edge of  the  facts, has  continued  to  operate  its 
road  over  said  land.  Held,  that  equity  will 
restrain  the  company  from  further  main- 
taining and  operating  its  road  over  said 
land,  except  upon  payment  of  said  judg- 
ment against  the  old  company,  notwitli- 
standing  the  facts  that  the  judgment  against 
the  old  company  was  obtained  two  years 
before  the  foreclosure  sale,  and  that  the 
road  had  been  operated  over  the  land  dur- 
ing that  time,  and  that  no  further  steps 
were  taken  by  suit  to  enforce  payment  of 
the  damages  until  the  new  company  had 
been  occu|)ying  the  land  for  thirteen  years. 
These  do  not  constitute  a  waiver  of  the 
owner's  right  to  comi)ensation.  Ciiliiinn  v. 
S/iel'cyi^an  &^  /•".  dii  L.  R.  Co.,  40  Wis.  653, 
13  Am.  Ry,  Re/>.  468.  —  DISTINGUISHING 
Pfeifer7A  Sheboygan  &  F.  du  L.  R.  Co.,  18 
Wis.  155. —  Followed  in  Bridgman  v.  St. 
Johnsbury  &  L.  C.  R.  Co.,  23  Am.  &  Fng. 
R.  Cas.  30,  58  Vt.  198. 

10:jr».  ICiitrypoiMliiiR appeal,  with- 
out payiiH'iit  oJ'or  st'curiiifj  coinpen- 
Hatioii.— Compensation  of  the  owner  of  the 
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land  must  precede  occupancy.  And  this, 
too,  pending  the  determination  of  an  appeal, 
taken  by  the  company  from  the  award  oi  a 
board  of  assessors  ;  and  the  owner  is  entitled 
to  an  injunction  restraining  the  company 
from  occupying  his  land  until  such  com- 
pensation is  paid.  Chixmbcrs  v.  Cincinnati 
&^  G.  R.  Co.,  10  Am.  &^  iiiig.  R.  Cas.  376, 
69  Ga.  320. —  Ukvikwkd  in  Rothan  v.  St. 
Louis,  O.  H.  &  C.  R.  Co.,  113  Mo.  132. 

And  a  company  succeeding  to  the  ()rop- 
erty  and  rights  of  tlie  first  company  stands 
in  no  better  po.sition.  Ray  v.  Atchison  &• 
N.  R.  Co.,  \Nd).  439. — Following  Omaha 
&  N.  W.  R.  Co.  V.  Menk,  4  Neb.  21.— FoL- 
LOWKU  IN  Sutlidiy.  Johnson,  17  Neb.  575. 

Where  a  party  takes  an  appeal  in  a  con- 
demnation proceeding,  he  abandons  all 
other  remedies  until  the  appeal  is  disposed 
of.  So  a  landowner  cannot  maintain  an  in- 
junction to  restrain  the  construction  of  a 
railroad  upon  his  lands,  pending  an  appeal 
by  him  in  condemnation  proceedings  ;  and 
especially  is  tliis  so  where  the  delay  during 
the  appeal  causes  the  company  to  expend 
large  sums  of  money  in  the  prosecution  of 
its  work  on  adjoining  lands.  Reisner  ". 
Strong,  10  A>n.  &^  Eng.  R.  Cas.  335,  2\Kan. 
410. 

Pending  an  appeal  from  an  assessment  of 
damages  in  an  ad  quod  damnum  proceed- 
ing, an  agreement  was  entered  into  between 
the  landowner  and  the  railway  company,  by 
which  judgment  was  entered  in  the  circuit 
court  for  a  specified  amount,  with  stay  of 
execution,  "or  other  proceeding  to  collect 
the  judgment,"  for  two  years.  Held :  (i) 
that  the  agreement  did  not  amount  to  a 
sale  of  the  riglit  of  way,  nor  did  it  confer 
authority  to  enter  iiito  possession;  (2)  thac 
at  the  expiration  of  the  two  years,  upon  de- 
fault of  payment  by  the  company,  injunc- 
tion would  lie,  restraining  it  from  the  use 
of  the  right  of  way  ;  (3)  that  a  stipulation 
in  the  agreement  that  the  judgment  should 
draw  interest  would  not  work  an  estoppel 
u[)on  the  owner.  Irish  v.  Burlington  &^  S. 
IV.  R.  G'.,  44  fowa  380. — Distinguishing 
Cook  z'.  Chicago,  B.  &  Q.  R.  Co.,  40  Iowa 
451.— Reconciled  in  Pratt  v.  Des  Moines 
N.  VV.  R.  Co.,  32  Am.  &  Eng.  R.  Cis.  236, 
72  Iowa  249,  33  N.  W.  Rep.  666. 

lOiSO.  Fraud  or  irrfgularity. — The 
statutory  proceeding  to  condemn  laud  for  a 
riglit  of  way  is  special  to  ascertain  the 
compensation  to  be  pdd  the  owner  for  the 
land  to  be  taken.     No  provision  is  made 


for  any  issue  upon  the  right  to  condemn, 
and  the  owner  cannot  in  that  proceeding 
question  the  legality  of  the  corporation. 
So  where  the  proposed  action  of  a  railroad 
company  in  taking  land  is  unauthorized  or 
fraudideiit,  chancery  may  restrain  it  by  in- 
junction. Nicincycr  V.  L''tle  Rock  Junction 
R.  Co.,  20  Am.  &<•  Eng.  j\.  Cas.  174,  43  Arh. 
III. 

The  existence  of  corporations  voluntarily 
organized  under  general  statutes  cannot  be 
questioned  collaterally,  yet  if  tliey  have  re- 
sulted from  fraudulent  combinations  of  in- 
dividuals to  procure  powers  under  circum- 
stances and  for  purposes  not  within  the 
scope  and  purpose  of  legislative  intent,  and 
under  shelter  of  their  charter  are  about  to 
exercise  powers  oppressive  to  an  individual, 
they  may  be  restrained  by  private  suit  of 
those  injured  or  about  to  be.  Nicmcyer  v. 
Little  Rock  Junction  R.  Co. ,  20  Am.  &^  Eng. 
R.  Cas.  1 74,  43  Ark.  11 1 . 

Where  the  Hartford  &  New  Haven  R. 
Co.  designated  the  centre  line  of  their  road 
through  the  plaintifl's  land,  but  the  width 
of  the  road  was  not  defined  by  the  company 
or  approved  by  the  commissioners,  by  any 
act  in  writing  and  recorded,  before  "le 
damages  were  assessed  by  the  freeholders 
appointed  for  that  purpose — held,  that  such 
assessment  was  of  no  legal  validity,  and  the 
company  were  properly  restrained  from 
using  the  plaintiff's  land  for  their  purposes. 
Williams  w.  Hartjord  &^  N.  H.  R.  Co.,  13 
Conn.  yyj. 

Where  one  railroad  company  instituted 
proceedings  to  condemn  and  take  for  its 
road  the  road  antl  track  of  another  de  Jacto 
railroad  company,  but  concealed  the  object 
and  purpose,  and  gave  the  latter  company 
no  notice,  and  tlie  whole  proceeding  showed 
it  was  but  the  carrying  out  of  a  scheme  for 
the  fraudulent  and  inequitable  purpose  of 
getting  possession  of  such  company's  right 
of  way  and  road  without  making  compen- 
sation— held,  that  a  court  of  equity  would 
restrain  the  taking  of  possession  under  such 
fraudulent  proceerlings.  Cincinnati,  L.  F. 
&^  C.  R.  Co.  V.  Danville  *Sn.  V.  R.  Co.,  7s  III. 

i'3- 

Where,  under  the  law  (as  it  was  at  the 
time),  land  could  not  be  condemned  for 
depot  grounds,  and  yet  it  was  actually 
wanted  for  that  purpose,  but  it  was  con- 
demned ostensibly  for  purposes  contenv 
plated  by  the  statute — held,  that  an  injunc- 
tion would  lie  to  prevent  its  appropriation 
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and  use.  Forbes  v.  DdasJunutt,  68  /c'jfrt 
164,  26  N.  IV.  Ri'p.  56.— Distinguishing 
Kicliards  v.  Dcs  Moines  Valley  R.  Co.,  18 
Iowa  259 ;  IIii)bs  7/.  Chicago  &  S.  W.  R.  Co., 
39  Iowa  340;  Mouchet  v.  Great  Western  R. 
Co.,  I  Railw.  Cas.  567. 

At  the  time  of  making  an  award  for  lands 
taken  re|)reseiUatives  of  the  company  stated 
to  the  commissioners  that  they  would  cross 
certain  low  lands  by  an  iron  bridge  resting 
upon  posts,  and  would  protect  and  keep  clear 
a  lane,  whicli  was  the  only  convenient 
means  of  communication  between  different 
pans  of  a  farm ;  but  subsequently  the  com- 
pany determined  to  construct  a  high  em- 
bankment and  cut  off  the  lane  entirely.  It 
appeared  that  the  commissioners  did  not 
consider  the  embankment  in  the  estimate  of 
damages.  Held,  that  equity  will  restrain 
the  company  from  filling  up  the  lane  until 
compensation  is  made  to  the  owner  of  the 
lands.  Carpcnier  v.  Easton  Or'  A.  K.  Co.,  24 
N.  J.  Eq.  249.— Reviewed  in  Chicago  & 
W.  I.  R.  Co.  V.  Cogswell,  44  111.  App.  388. 

In  such  case  an  agreement,  executed  by 
the  owner  of  the  lands,  to  abide  by  the 
award,  and  that  such  agreement  should  be 
a  bar  to  any  proceeding  to  set  aside  or  call 
in  question  the  award,  or  the  right  and  title 
of  the  company  to  the  lands,  and  a  bar  to 
any  objection  to  the  validity  or  regularity  of 
the  award,  is  no  bar  to  the  relief.  Carpen- 
ter V.  Easton  &*  A.  A'.  Co.,  24  A\  J.  Eq.  249. 

Nor  is  it  a  bar  to  the  relief  that  the  owner 
of  the  lands  had  no  faith  that  a  bridge  was 
to  be  built,  but  believed  that  the  company 
intended  to  build  the  embankment,  and  so 
insisted  before  the  commissioners,  where  it 
clearly  appears  the  commissioners  confided 
in  and  acted  on  the  representations  of  the 
company's  agents.  Carpenter  v.  Ea'^*on  i3-» 
A.  R.  Co.,  24  A^.  J.  Eq.  249. 

lO.'JT.  Unlawful  acts  duriiijir  c(ni- 
(loninatioii  prot't'odiiiK's.  —  Laying  a 
track  f)n  a  party's  land  and  maintaining  it 
there  without  authority  is  a  permanent  in- 
jury, and  if  used  for  the  purpose  of  contin- 
uously removing  the  owner's  sand  and  soil, 
would  l)ecome  a  nuisance  and  productive  of 
irreparable  injuiy,  and  mav  be  enjoined. 
Cobb  v.  Illinois  Z^  St.  L.  K.  &-  C  Co..  68  III. 
2:^.1— Quoting  Sandford  v.  Catawissa,  W. 
iS:  E.  R.  Co..  24  Pa.  St.  378.— Quoted  m 
Hickey  7/.  Chicago  &  W.  I.  R.  Co.,  6  111. 
Ap|).  172. 

An  owner  of  land  adjoining  a  natural 
watercourse,  across  which  a  railroad  com- 


pany maintains  a  trestle  for  the  passage  of 
its  trains,  may  enjoin  the  company  from 
filling  in  the  trestlework  and  leaving  an 
opening  therein  insufficient  for  the  free  pas- 
sage of  the  water.  Lake  Erie  &*  IV.  A'.  Co. 
V.  Voiing,  S^  An/.^^  Eng.  A\  Cas.  66$,  135 
//III.  426,  35  TV.  E.  Rep.  177.— Distinguish- 
ing Sherlock  v.  Louisville,  N.  A.  «&  C.  R. 
Co.,  115  Ind.  22. 

When  a  temporary  injunction  has  been 
granted  against  the  construction  of  a  way 
across  the  water  in  the  manner  contem- 
plated by  the  railroad  company,  it  may  be 
modified  by  allowing  the  construction,  but 
requiring  the  opening  therein  to  be  of  suffi- 
cient size  to  insure  against  any  danger  from 
backing  up  and  overflowing.  Lake  Erie  &■' 
IV.  R.  Co.  V.  Young,  58  //;//.  &^  Eng.  R.  Cas. 
665,  135  Ind.  426,  35  A^.  E.  Rep.  177. 

When,  in  proceedings  to  condemn  land 
for  a  railroad,  the  inquisition  is  returned  to 
the  circuit  court,  and  before  any  action  is 
had  thereon  the  parties  seeking  the  con- 
demnation enter  upon  the  premises  de- 
scribed in  the  inquisition,  and  commence  to 
construct  their  road,  such  conduct  is  clearly 
unauthorized,  and  a  court  of  equity  will 
enjoin  such  unlawful  entry  until  the  final 
action  of  the  circuit  court  on  the  inquisi- 
tion, and  the  actual  payment  of  the  damages 
in  the  event  of  the  ratification  of  the  inqui- 
sition. A'i'Tf  Central  Coal  Co.  v.  George's 
Creek  C.  6-  /.  Co.,  yj  Md.  537. 

At  the  time  the  damages  for  a  right  of 
way  across  a  farm  were  appraised  no  farm 
crossings  had  been  located,  which  were 
guaranteed  to  the  owner  under  the  statute  ; 
but  the  landowner,  in  the  presence  of  the 
commissioners  and  the  representatives  of 
the  company,  pointed  out  where  he  wanted 
the  crossings,  to  which  no  objection  was 
made.  The  damages  were  paid  and  the 
company  commenced  the  construction  of 
its  road  with  high  embankments  where  the 
landowner  desired  the  crossings,  the  com- 
pany locating  crossings  where  they  would 
i)e  very  inconvenient  to  the  landowner. 
Held,  that  it  was  proper  to  restrain  the 
company,  by  injunction,  until  it  provided 
suitable  crossings  or  made  compensation  to 
the  landowner  for  the  inconvenient  ones. 
Wheeler  v.  Rochester  &>  S.  R.  Co..  1 2  Rarb. 
(N.  V.)  227.— Applying  Kyle  v.  Auburn  & 
R.  R.  Co.,  2  Rarb.  Ch.  (N.  Y.)  489.— Dis- 
APi'UOVED  as  to  right  of  landowner  to  lo- 
cate farm  crossings,  Wademan  v.  Albany 
&  S.  R.  Co.,  51  N.  Y.  568. 
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1038.  When  the  writ  Mill  be  de- 
nied, Keiierally. — In  Colorado  an  abut- 
ting lot  owner  whose  fee  is  not  sought  to  be 
takiMi  cannot  enjoin  the  construction  and 
operation  of  a  railroad,  under  sufficient  au- 
thority, merely  because  he  does  not  receive 
advance  compensation  for  the  damage  suf- 
fered or  to  be  sullered  by  him.  Denver  &* 
.S'.  /'".  A'.  Co.  V.  Doinke,  36  ^hn.  &=  Eng.  A'. 
Cas.  155,  II  Colo.  247,  17  Pac.  Kep.  777. 

A  preliminary  injunction  will  not  be 
ij;ranted  to  restrain  the  occupation  of  land 
liy  a  railroad  company  after  an  assessment 
under  an  act  which  omits  to  secure  the 
owner  a  hearing  or  notice  in  reference  to 
the  assessment  of  damages,  if  as  matter  of 
fact  he  had  actual  notice  of  and  was  present 
and  was  heard  at  the  assessment,  and  no 
allegations  are  made  of  partiality,  unfair- 
ness, corruption,  or  fraud.  Wilson  v.  Balti- 
more (Sx  P.  R.  Co.,  5  Del.  Ch.  524. 

The  constitutional  inhibition  against  tak- 
ing private  property  for  public  use  without 
compensation  being  first  paid  is  not  violated 
by  a  refusal  to  enjoin  ad  interim  a  railroad 
company  from  taking  property  for  its  right 
of  way,  where  it  makes  a  bona  fide  claim  to 
the  property,  either  to  a  legal  title  in  itself 
or  to  a  license  from  the  owner.  Davis  v. 
Covington  &■*  M.  A'.  Co.,  77  Ga.  322,  2  S.  E. 
Rep.  555. 

The  fact  that  proceedings  to  condemn 
land  to  the  use  of  a  railroad  were  taken  and 
prosecuted  by  direction  of  the  lessee  of  the 
road,  but  in  the  name  of  the  lessor — held,  not 
a  sufTicient  ground  for  enjoining  them  at 
the  suit  of  the  owner.  Gottschalk  v.  Lin- 
coln &*  N.  IV.  R.  Co.,  10  Am.df  Eng.  R. 
Cas.  IT 3,  14  Neb.  389,  15  N.  IV.  Rep.  695— 
Following  Deitrichs  v.  Lincoln  &  N.  W. 
R.  Co.,  13  Neb.  361. 

A  motion  for  a  temporary  injunction  to 
restrain  the  construction  of  a  railroad  was 
denied,  as  being  a  violation  of  the  spirit  of 
the  rule  which  forbids  the  issuing  of  an  in- 
junction to  restrain  the  construction  of  a 
public  work,  authorized  by  a  law  of  the 
state,  until  after  hearing  upon  the  rule  to 
show  cause.  Delaware  iS-»  A'.  Canal  Co.  v. 
Raritan  &^  D.  B.  R.  Co.,  14  A'./.  Eq.  445. 

The  fact  that  a  court  of  law  before  which 
ccndemn  ition  proceedings  were  pending, 
refused  to  grant  an  order  restraining  a  com- 
pany, which  had  paid  the  am  /unt  of  the 
award  into  court,  from  proceeding  with  the 
construction  of  the  road  upon  the  lands 
condemned,  upon  the  ground  that  a  former 


com[)any,  while  owner  of  the  same  franchise, 
had  the  lands  condemned  and  an  award 
made,  furnishes  no  ground  for  a  suit  in 
equity  to  restrain  the  company.  Trimmer 
V.  Pennsylvania,  P.  &^  B.  R.  Co.,  (N.  J.  F.q.) 
lt)Am.&'  Eng.  R.  Cas.  124, 17^///.  Rep.  967. 

Where  a  corporation  under  its  charter  is 
bound  to  permit  a  lantiowner  to  cross  the 
track  at  convenient  and  necessary  crossings, 
but  is  not  bound  to  construct  viaducts  or 
embankments  for  that  purpose,  unless  where 
they  are  designated  on  the  protile  an  1  map 
of  the  road  ;  and  the  plan  and  proiile  of  the 
road  annexed  to  the  petition  in  a  condem- 
nation proceeding  do  not  show  that  the 
road  is  to  be  constructed  with  a  viaduct,  nor 
that  it  is  part  of  the  plan  of  the  road  gener- 
ally to  be  constructed  with  viaducts  and 
side  embankments ;  and  when  there  is  no 
valid  and  binding  agreement  between  the 
corporation  and  the  landowner  on  tlie  sub- 
ject, the  landowner  is  not  entitled  to  an  in- 
junction to  restrain  the  company  until  such 
viaducts  are  constructed.  And  this  is  so, 
though  the  counsel  for  the  corporation  in 
the  condemnation  proceeding  argued  that 
the  company  was  bound  to  make  proper 
crossings.  Rj'le  v.  Auburn  <S-»  A'.  R.  Co.,  2 
Barb.  Ch.  {M.  Y.)  489. — Applikd  in  Wheeler 
V.  Rochester  &  S.  R.  Co.,  12  Barb.  (N.  Y.) 
227. 

Where  plaintiff's  title  is  not  established 
at  law,  or  is  not  clear,  but  is  questioned  on 
the  very  ground  on  which  he  puts  it,  and  he 
has  never  been  in  the  possession  of  the 
lands,  a  preliminary  injunction  restraining 
the  construction  of  a  railroad  across  the 
lands  will  be  dissolved.  Patterson's  Appeal, 
40  Am.  <S~»  Eng.  R.  Cas.  507,  129  Pa.  St.  109, 
18  .■;//.  Rep.  563. 

A  landowner  granted  a  right  of  way,  but 
a  dispute  arf)se  between  him  and  the  com- 
pany as  to  the  true  location  of  the  right  of 
way.  Held,  that  the  construction  of  th«? 
road  would  not  be  arrested  by  a  preliminary 
injunction,  where  the  determination  of  the 
dispute  depended  upon  parol  testimony, 
and  where  no  injury  is  likely  to  result  that 
is  not  capable  of  pecuniary  compensation; 
but  the  court  will  reserve  the"  question  un- 
til final  hearing,  but  require  the  company 
to  give  ample  security  for  all  damages  that 
may  residt.  Rainey  v.  Baltimore  >S~»  O.  R. 
Co.,  10  Am.  &>  Eng.  R.  Cai.  368,  15  Fed. 
Rep.  767. 

lO.'JU. for  wantofjuiisdietion. 

— A  court  of  equity  has  no  jurisdiction  to 
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restrain  the  exercise  of  the  right  of  eminent 
domain,  unless  tiiere  is  an  abuse  of  the 
power  conferred  by  law,  or  there  is  an  at- 
tempt to  \ake  and  appropriate  property 
without  auiliority  of  law,  or  in  a  manner 
and  to  an  extent  not  authorized  by  law. 
Jlliiuns  C.  J\.  Co.  V.  Chicago,  1 38  ///.  453,  28 
.\'.  A".  Ki-p.  740. — DiSTiNHiuisiiiNG  Central 
City  Hurse  R.  Co.  v.   Ft.  Clark  Horse  R. 

Co.,  81   111.  523.     FoLLOWIXi;  AND  QUOTING 

Lake  Shore  it  M.  S.  R.  Co.  v.  Chicago  & 
VV.  I.  R.  Co.,  96  111.  125. 

On  appeal  from  the  award  of  damages 
made  by  the  appraisers  in  a  proceeding  to 
appropriate  land  for  a  right  of  way,  the  cir- 
cuit court  can  oidy  render  judgment  for  the 
amount  of  compensation  found  due  the 
owner,  and  a  judgment  enjoining  the  rail- 
road company,  on  its  failure  to  pay  such 
amount  within  a  certain  time,  from  going 
upon  or  using  such  land  until  the  same  is 
paid,  is  erroneous.  Chicago  i5^  G.  S.  jV.  Co. 
\.  Jones  y  103  I  mi.  386,  6  N.  E.  Kcp.  8. 

In  an  action  for  trespass  to  land  and  for 
an  injunction,  the  defendant  answered  that 
he  was  acting  in  behalf  of  a  railroad  com- 
pany that  had  fded  its  maps  and  surveys  in 
the  ofiice  of  the  clerk  of  the  circuit  court, 
and  had  afterwards  filed  in  said  office  its  in- 
strument of  appropriation  and  served  a  copy 
on  the  plaintifT  and  had  applied  to  the  cir- 
cuit court  for  the  appointment  of  appraisers, 
who  had  been  so  appointed  and  had  ap- 
praised the  damages  to  the  land  of  the 
plaintiff  through  which  tjie  road  passed; 
that  the  damages  had  been  tendered  to  the 
phiintilT  and  afterwards  paid  into  court;  and 
that  afterwards,  within  the  ten  days  allowed 
by  law,  the  plaintiff,  had  filed  his  excep- 
tions to  the  award  of  the  appraisers,  which 
were  still  undetermined.  On  tlie  applica- 
tion for  a  temporary  injunction,  the  court 
granted  tlie  same,  upon  the  affidavit  of  the 
plaintiff  that  no  attempt  had  been  made  by 
the  company  to  purchase  from  him  before 
condemning.  Held :  (i)ihat  the  filing  of  the 
instrument  of  appropriation  and  service  of 
a  copy  were  jurisdictional  facts  which  must 
have  been  passed  upon  in  favor  of  the  rail- 
road company  when  the  court  assumed 
jurisdiction  of  the  subject-matter,  and  its 
action  could  not  thus  he  questioned  collat- 
erally; (2)  that  the  plaintiff,  having  ap- 
peared to  the  proceedings  to  appropriate 
his  property,  and  filed  his  exceptions,  and 
taken  his  appeal,  could  not,  while  those  pro- 


ceed ings  were  pending,  seek  another  remedy 
by  injunction  or  otherwise.  Ney  v.  Swiutiey, 
36  Ind.  454,  3  Am.  Ry.  Kep.  17.  — OuoTiNG 
Uyckman  v.  Mayor,  etc.,  of  N.  Y.,'  5  N.  Y. 
434.  Rkviewing  Dequindre  v.  Williams, 
31  Ind.  444;  Little  Miami  R.  Co.  71.  Perrin, 
16  Ohio  479;  Borland  7>.  Mississippi  &  M. 
R.  Co.,  8  Iowa  148  ;  Mississippi  &  M.  R.  Co. 
V.  Rosseau.S  Iowa  373;  Little  7\  Thompson, 
24  Ind.  146;  Wright  v.  Wells,  29  Ind.  354. 
—  Disapproved  in  Lake  Shore  &  M.  S.  R. 
Co.  V.  Cincinnati,  W.  &  M.  R.  Co.,  37  Am. 
&  Eng.  R.  Cas.  430,  116  Ind.  578,  19  N.  E. 
Rep.  440. 

A  landowner  excepted  to  a  report  in  a 
condemnation  proceeding  on  the  ground 
that  the  company  did  not  have  the  power 
to  condemn  the  land,  but  the  circu'  court 
overruled  the  objection  and  confirmed  the 
report.  The  landowner  then  filed  a  bill  in 
equity  to  restrain  the  company,  urging  the 
same  objections.  Held,  that  the  judgment 
in  the  court  of  law  was  final  and  could  not 
be  questioned  by  any  person  who  was  a 
party  to  the  proceeding,  it  being  expressly 
provided  tliat  no  appeal  could  be  taken ; 
and  therefore  a  court  of  equity  could  not 
entertain  jurisdiction  of  the  bill.  Brown 
V.  Philadelphia,  W.  &•  B.  K.  Co.,  10  Atn. 
&'  Etig.  R.  Cas.  424,  58  Aid.  539. 

1040.  because  there  is  an  ade- 
quate remedy  at  law. — Where,  pending 
an  appeal  from  the  award,  the  railroad  com- 
pany  enters  upon    the    lands    condemned 
without  paying  or  depositing  the  conj  cn- 
sation  as  required  by  law,  its  act  is  ?.  :  .     O 
trespass,  for  which  the  landowner  '  -    . 
adequate  remedy  by  action  at  law,  a  i-i 
injunction  will  not  be  granted  if  it  i? 
shown  that  irreparable  injury  will  becauseo. 
Mobile  6-"  G.  R.  Co.  v.  Alabama  Midland 
R.  Co.,  39  Am.  Sf  Eng.  R.  Cas.  117.  87  Ala. 
520,  6  .So.  Rep.  407. 

Where  a  railroad  company  has  paid  the 
amount  awarded  as  compensation  into 
court,  and  the  landowner  has  refused  to  ac- 
cept it,  a  court  of  equity  will  not  restrain 
the  company  from  proceeding  with  the  con- 
struction of  its  road  upon  the  lands  con- 
demned, upon  the  ground  that  a  former 
company,  while  owner  of  the  same  fran- 
chise, had  the  same  lands,  to  the  extent  of 
two  thirds,  condemned, and  an  award  made, 
which  the  landowner  refused  to  accept,  an 
estoppel  by  judgment  being  available  as  a 
defense  at  law  as  well  as  in  equity.     Trim- 
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mer  v.  Pennsylvania,  P.  &•  B.  R.  Co. ,  {N.  J. 
Eq.)  39  Am.  &*  Eng.  R.  Cas,  124,  17  All. 
Rep.  967. 

After  the  bond  of  a  railroad  company  to 
secure  to  a  landowner  compensation  for  land 
taken,  etc.,  has  been  approved  and  ordered  to 
be  filed,  under  the  provisions  of  the  Pa. 
Act  of  April  9,  1856,  §  2,  P.  L.  p.  288,  the 
landowner  cannot  sustain  a  bill  in  equity  to 
restrain  the  completion  of  the  railroad,  on 
the  gr<iiind  that  both  the  comjjany  and  its 
siireiics  in  the  bond  have  become  insolvent. 
Wallace  v.  A^eiu  Castle  Northern  R.  Co.,  47 
Am.  &^  Eng.  R.  Cas.  in,  138  Pa.  St.  168, 
22  All.  Rep.  95. 

An  order  discharging  a  rule  to  show  cause 
why  such  bond  siiould  not  be  stricken 
from  the  record,  upon  the  ground  of  the 
then  existing  insolvency  of  the  obligors,  al- 
though made  without  prejudice,  is  conclu- 
sive against  the  right  of  the  petitioner 
afterward  to  maintain  a  bill  in  equity  to 
restrain  the  completion  of  the  railroad, 
upon  the  same  grounds  of  relief.  (Per 
McMichael,  P.J.)  IVallace  v.  New  Castle 
Northern  R.  Co.,  47  Am.  6-»  Eng.  R.  Cas. 
II  I,  138  Pa.  St.  168,  22  Atl.  Rep.  95. 

By  Va.  General  Railroad  Law  of  1836-7, 
§  13,  the  court  of  chancery  is  deprived  of 
jurisdiction  to  enjoin  a  railroad  company 
from  proceeding  to  prosecute  its  work  at  its 
peril,  upon  the  application  of  an  elder  canal 
company,  whose  canal  the  road  is  projected 
to  cross  ;  the  railroad  company  not  thereby 
transcending  its  authority,  and  the  injury, 
if  any,  to  the  canal  company  being  such  as 
may  be  adequately  compensated  in  dam- 
ages, Tuckahoe  Canal  Co.  v.  Tiickahoe  &^  /. 
R.R.  Co.,  II  Leigh  (Va.)  43.— FOLLOWED 
IN  James  River  &  K.  Co.  w.  Anderson,  12 
Leigh  278.  Quoted  in  Donnaher  v.  State, 
16  Miss.  649;  Spencer  w.  Point  Pleasant  & 
O.  R.  R.  Co.,  23  W.  Va.  406. 

If  a  landowner  agrees  to  give  a  right  of 
way  <.n  condition  that  the  company  will 
place  the  road  at  a  certain  place  over  his 
lands,  he  cannot  restrain  the  operation  of 
the  road  until  he  is  compensated  for  the 
land  taken ;  and  this  rule  applies,  though 
the  contract  to  give  the  right  of  way  be  not 
such  in  form  as  to  be  enforced  in  law,  nor 
specifically  enforced  in  equity.  Pettibone  v. 
La  Crosse  iS^*  M.  R.  Co.,  14  Wis.  443.— Fol- 
lowing Davis  V.  La  Crosse  &  M.  R.  Co.,  12 
Wis.  16. 

1041.  because   unavailing. — 

Where  a  railroad   company  had,  in   good 


faith,  obtained  an  assessment  of  damages,  by 
a  jury,  on  land  which  was  necessary  for  their 
road,  long  before  they  wanted  the  use  of  it, 
and  afterwards,  when  any  delay  would  have 
been  injurious  to  them,  and  while  the  con- 
firmation of  the  inquisition  was  still  pend- 
ing in  the  supreme  court,  to  which  it  had 
been  reserved,  had  tendered  the  damages 
assessed,  and  proceeded  to  use  the  land,  the 
court,  under  the  circumstances,  refused  to 
enjoin  them  from  constructing  the  road 
upon  it,  although  the  inquisition  was  not 
valid  until  confirmed,  inasmucii  as  they 
could  only  be  delayed,  and  could  not  be 
prevented  from  finally  obtaining  the  land. 
Mercery.  Williams,  Wall:  (Mich.)  85. 

1042.  no  suflicient  injury  or 

(lainaj;'e  sliown.— A  preliminary  injunc- 
tion to  restrain  a  railroad  company  from 
taking  a  portion  of  a  lot  in  a  borough  will 
not  be  awarded  where  it  appears  that  the 
proposed  appropriation  will  not  pass  through 
a  dwelling  house  on  the  lot  or  interfere  with 
its  use,  or  the  use  of  any  outbuilding  or 
outbuildings,  or  interfere  with  access  to  the 
house  or  outbuildings,  and  that  the  strip 
proposed  to  be  taken  will  be  cut  entirelyoff 
one  side  of  the  lot,  leaving  no  waste  strip 
between  it  an<l  the  railroad.  Siahl  v.  Penn- 
sylvania Co.,\^c,Pa.  St.  309,  26  Atl.  Rep. 
437  ;  affirming  2  Pa.  Dist.  286. 

The  trial  court  found  that  the  injury  to 
the  plaintiff  (a  university)  caused  by  the 
operation  of  trains  on  defendant's  road 
would  not  be  likely  to  prove  so  serious  as 
to  warrant  the  interference  of  the  court  by 
injunction,  and  its  conclusion  was  supported 
by  the  findings  of  fact.  Lleld,  that  the  su- 
preme court,  in  the  absence  of  the  evidence 
below,  could  not  assume  that  other  or  dif- 
ferent findings  of  fact  should  have  been 
made,  and  therefore  could  not  say  that  the 
conclusion  of  the  court  was  error.  C'ni- 
versity  of  Minnesota  v.  St.  Paul  &>  A'.  P. 
R.  Co.,  36  Minn.  447,  31  N.  W.  Rep.  936. 

The  findings  c*  fact  showed  that,  from 
the  manner  of  constructing  the  road  in  a 
cut.  and  the  distance  that  it  would  be  from 
the  university  building,  the  operation  of  the 
road  would  not  occasion  more  inconven- 
ience than  the  passing  of  loaded  wagons 
over  an  ordinary  street  in  a  city.  There 
was  nothing  to  show  how  far  a  railroad 
should  be  removed  in  order  to  avoid  all  in- 
terference with  astronomicMl  instniment.s  or 
observations,  but  it  was  found  that  fox  all 
practical   purposes  for    instruction    in  the 
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university  no  substantial  inconvenience 
would  result,  nor  in  the  practical  use  of  an 
observatory  upon  the  university  campus. 
J/c/i/,  not  sutilcient  to  authorize  an  injunc- 
tion ayainst  the  building  and  operation  of 
the  roiid.  University  of  Minnesota  v.  St. 
raul  ^  N.  1\  R.  Co.,  36  A/inn.  447,  31  N. 
IV.  Ref>.  93r,. 

104;{. bocausc  of  tlic  owner's 

<-oiis<>iit,  acquiesceiiee,  or  laclies.* — 
All  injunction  will  not  be  c^ranted  against 
the  use  of  land  by  a  raihoad  company 
whici)  it  has  taken  without  right,  where  the 
owner  has  acquiesced  in  the  appropriation 
until  the  company  has  expended  money 
thereon  and  tiie  public  interest  has  become 
involvcfl.  Of^an  v.  Memphis  &>  L.  K.  R. 
Co.,  39  ./;«.  &^  En^.  R.  Cas.  75,  51  Ark.  235, 
II  S.  W.  Rep.  96.— Quoting  Midland  R. 
Co.  V.  Smith,  113  Ind.  233,  15  N.  E.  Rep. 
257. 

Where  the  grantor  of  land  to  a  railroad, 
trusting  to  the  assurances  of  the  pre:.ident 
of  the  road  that  stock  gaps  will  be  put 
across  the  track,  has  omitted  to  make  such 
a  stipulation  in  the  deed,  the  court  will  not 
enjoin  the  company  from  using  the  land 
until  the  gaps  are  put  in,  the  complainant 
being  guilty  of  some  negligence,  and  no 
irreparable  injury  being  shown.  Cook  v. 
North  6-  S.  R.  Co.,  46  Ga.  618,  11  Am.  Ry. 
Rep.  424. 

A  railroad  company  which  has  appropri- 
ated and  used  a  right  of  way,  without  ob- 
jection, till  the  whole  road  was  built  and 
equipped,  cannot  be  enjoined  from  running 
its  road  until  damages  for  the  taking  are 
assessed.  Griffin  v.  Augusta  &•  K.  R.  Co., 
70  (/(?.  164. — UiSTiNCJUiSHiNG  Gammage  7/. 
G  (>ni;ia  Southern  R.  Co.,  65  Ga.  614. 

Wliere  the  donee  of  a  right  of  way  had 
consented  to  the  use  of  the  same  by  another 
railroad  company — //tfA/',that  this  constituted 
a  go(3d  defense  to  an  application  by  the 
donor  for  an  injunction  to  restrain  defend- 
ant from  the  use  and  occupation  of  the  right 
of  way.  Holhert  v.  St.  Louis,  K.  C.  <&-  A^. 
A'.  Co.,  38  lo^va  315. 

A  party  fully  cognizant  of  his  rights,  hav- 
ing permitted  a  public  corporation  to  ex- 
pend large  sums  of  money  in  laying  down 
and  completing  its  railroad  tracks  in  con- 
travention of  liis  rights,  and  having  made 
no  complaint  nor  attempted  to  interfere  till 

*  See  also  ante,  987,  1017;  post,  1074, 
1075. 


many  years  have  elapsed,  is  estopped  by 
such  acquiescence  from  relief  by  injunc- 
tion. Baltimore  &>  O.  R.  Co.  v.  Strauss,  37 
Md.  237.  —  Quoting  Hirmingham  Canal 
Co.  V.  Lloyd,  18  Ves.  Jr.  515;  Great  Western 
R.  Co.  V.  0.\ford,  W.  &  W.  R.  Co.,  3  De 
G.,  M.  &  G.  358.  Reviewing  Greenhal,<,'h 
V.  Manchester  &  B.  R.  Co.,  3  M.  &  C.  7^4. 
— Cory  v.  Chicago,  H.  &*  K.  C.  R.  Co.,  44 
Am.  (S>»  Eng.  R.  Cas.  183,  100  A/o.  282,  13 
S.   IV.  Rep.  346. 

Where  a  railroad  company,  with  the  con- 
sent of  the  devisee  for  life  and  the  trustee  in 
possession  of  the  property,  having  made 
compensation  to  them  for  their  interest,  had 
entered  upon  lands  for  the  construction  of 
their  road,  and  had  almost  completed  it,  an 
injunction  sought  by  certain  persons  claim- 
ing to  be  remaindermen,  but  whose  claim 
was  disputed,  was  denied,  it  appearing  tlia'« 
the  conduct  of  the  railroad  company  had 
been  bona  fide  and  with  due  regard  to  the 
interest  of  all  the  parties.  Lanterman  v. 
Blair stown  R.  Co.,  28  N.  J.  Eg.  1,  14  Am. 
Ry.  Rep.  i. 

A  landowner  may  insist  on  receiving 
compensation  when  his  land  is  first  taken 
for  a  railroad,  and  may  prevent  the  com- 
pany from  using  it  until  compensation  is 
paid  or  secured  ;  but  after  the  road  is  com- 
pleted and  in  full  operation,  it  is  inequitable 
and  unjust  to  the  public  to  allow  him  to 
stop  the  operation  of  trains  by  injunction 
until  the  slow  process  of  having  his  damages 
assessed  under  the  statute  is  gone  through 
with.  At  any  rate  an  injunction  should  not 
be  granted  until  all  the  ordinary  means  for 
obtaining  compensation  have  failed.  Hentz 
V.  Long  Island  R.  Co.,  13  Barb.  {N.  K)  646. 
—  Distinguished  in  Williams  v.  New 
York  C.  R.  Co.,  16  N.  Y.  97  ;  Knox  v.  Met- 
ropolitan El.  R.Co.,58  Hun  5'7.  36N.  Y.  S. 
R.  2,  12  N.  Y.  Supp.  848. 

The  mere  inaction  of  a  landowner  for  a 
time  should  not  be  too  strongly  construed 
into  acquiescence  (in  view  of  the  deci- 
sions sustaining  the  right  of  the  company 
to  enter  for  purposes  of  preliminary  survey, 
location,  etc.);  but  where  it  appears  that  the 
owner  invited  the  company  to  enter  upon 
his  land,  and  promised  to  give  a  right  of 
way,  it  may  be  fairly  assumed  that  the  com- 
pany neglected,  in  consequence  of  such 
acts,  to  take  the  steps  necessary  to  acquire 
the  right  of  way  ;  and  whatever  may  be  the 
rights  of  the  owner  at  law,  he  should  not  be 
allowed  to   impose  upon  the  company  or 
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upon  the  public  the  inconvenience  of  an  in- 
junction. Pettil'one  v.  La  Crosse  &•  A/.  A'. 
Co.,  14  IV/s.  443. 

Wis.  Gen.  Laws  of  1858,  ch.  So,  provide 
for  injunctions  to  restrain  railroad  com- 
panies from  occupying  lands  until  they 
make  compensation  to  the  owners;  but  this 
statute  only  applies  to  cases  where  the  land 
has  been  taken  under  the  right  of  eminent 
domain,  without  the  owner's  consent,  and 
does  not  apply  where  the  landowner  has 
voluntarily  conveyed  a  right  of  way  upon  an 
agreement  by  the  company  to  pay  the  com- 
pensation, which  it  has  failed  to  do.  V//as 
V.  Mibvaukee  Sf  M.  R.Co.,  15  /I7.f.  233.— 
Distinguishing  Davis  v.  La  Crosse  k  M. 
R.  Co.,  12  Wis.  16. 

A  railroad  company  entered  into  a  writ- 
ten agreement  for  a  right  of  way  with  a 
husband  who  was  the  ostensible  owner,  and 
also  the  owner  of  record,  and  the  company 
went  into  possession  and  was  proceeding  to 
lay  the  track  when  the  wife  applied  for  an 
injunction,  claiming  to  be  the  real  owner  by 
an  unrecorded  deed,  and  that  the  agreement 
on  the  part  of  her  husband  was  without 
authority ;  but  it  appeared  that  she  was 
cognizant  of  the  entry  by  the  company,  and 
gave  no  notice  of  her  ownership,  or  that  she 
repudiated  the  agreement  entered  into  by 
her  husband.  Held,  that  the  injunction 
was  properly  refused.  Pickert  v.  Ridgefield 
Park  R.  Co..  25  N.J.  Eq.  316.— Reviewing 
Greenhalgh  v.  Manchester  «&  B.  R.  Co.,  3 
M.  &  C.  784;  Wood  V.  Charing  Cross  R.  Co., 
33  Reav.  290. 

A  landowner  applied  for  an  injunction  to 
restrain  a  company  from  occupying  his  land, 
and  claimed  that  Wis.  Act  of  1861,  ch.  175, 
which  forbids  an  injunction  to  restrain  a 
railroad  company  from  occupying  land  un- 
til the  damages  should  be  assessed  and 
judgment  entered  therefor,  was  invalid. 
Held,  that  independent  of  the  validity  of 
the  act,  an  injunction  should  be  refused 
where  it  appeared  that  the  plaintiff  did  not 
purchase  until  five  years  after  the  company 
had  entered  upon  tiie  land,  and  did  not  file 
his  bill  for  four  years  after  his  purchase,  and 
had  not  taken  steps  as  provided  by  section 
2  of  the  act,  to  have  his  damages  assessed. 
Andrews  v.  Farmers'  L.  <S^  T.  Co.,  22  Wis. 
288.— Distinguished  in  State  ex  rel.  v. 
Baker,  17  Am.  &  Eng.  R.  Cas.  1 5,  20  Fla.  616. 
Followed  in  Bohlman  v.  Green  Bay  &  L. 
P.  R.  Co.,  30  Wis.  105. 

Nor  is  it  ground  for  such  an  injunction 


that  the  railroad  company  or  its  successors 
have  'ailed  to  pay  a  judgment  against  it  for 
trespass  upon  the  land.  A.idre- 's  v.  I'ar- 
mers'  L.  &•  T,  Co.,  22  Wis.  2S0 

1044.  Owner  wIhmi  not  ostopped 
by  ucqiiieseeuee  or  laches.— Where  an 
action  is  brought  to  enjoin  a  railroad  com- 
pany from  contiiniing  to  occupy  plaintiffs' 
lands  without  making  compensation,  and 
pending  the  action  the  track  is  moved  back 
from  the  bank  of  a  river  to  avoid  the  caving 
in  of  the  bank,  the  plaintifis  are  entitled  to 
an  injunction  restraining  the  company  from 
occupying  the  newly  occupied  lands  with- 
out compensation,  the  pendency  of  the 
action  overcoming  any  presumption  of  ac- 
quiescence in  the  occupation  of  the  lands 
upon  which  the  road  was  originally  co.  - 
strucled.  Organ  v.  Memphis  &"  L.  R.  R. 
Co.,  39  Avi.  &'  Eng.  R.  Cas.  75,  51  Ark.  235, 
1 1  S.  W.  Rep.  96. 

The  owner  of  land  who  stands  by  and 
makes  no  objection  to  the  entry  of  a  railroad 
company  upon  his  land,  and  to  the  con- 
struction of  a  railway  track  thereon,  does 
not  by  his  mere  silence  and  inaction  lose 
the  right  to  obtain  an  injunction  restraining 
the  operation  of  such  railroad,  unless  dam- 
ages are  paid  for  the  land.  Coombs  v.  Salt 
Lake  &>  Ft.  D.  Co.,  9  Utah  322,  34  Pac. 
Rep.  248. 

A  charter  provided  that  on  tender  or  de- 
posit of  the  amount  of  damages  found  due  a 
landowner,  the  company  might  go  on  and 
complete  the  road.  Plaintiff,  a  landowner, 
filed  exceptions  to  the  report  of  the  viewers, 
and  the  court  set  aside  the  report  and  re- 
ferred the  matter  to  other  commissioners, 
whose  report  assessing  damages  was  con- 
firmed; but  meanwhile  the  railroad  had 
been  completed  through  his  lands  and  for 
a  distance  beyond,  and  the  company  was  in- 
solvent. An  execution  was  issued  and  re- 
turned nulla  bona.  Held,  that  his  failure  to 
ask  for  the  appointment  of  a  receiver  or  to 
apply  for  an  injunction  while  the  road  was 
being  constructed  over  his  land,  was  not  ;m 
acquiescence  in  the  construction,  and  he 
was  still  entitled  to  the  payment  of  the 
damages  awarded  him,  and  in  default  there- 
of to  an  order  restraining  the  further  opera- 
tion of  the  road  over  his  lands.  Evans  v. 
Missouri,  I.  &^  N.  R.  Co.,  64  Afo.  453,  17  Am. 
Ry.  Rep.  209.  —  Approving  Richards  -,■. 
Des  Moines  Valley  R.  Co.,  18  Iowa  259; 
Henry  v.  Dubuque  &  P.  R.  Co.,  10  Iowa 
540 ;  Horton  v.  Hoyt,  1 1   Iowa  496 ,  Davis 
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V,  La  Crosse  &  M.  K.  Co.,  12  Wis.  16; 
Cozens  v.  Bognor  R.  Co.,  12  Jur.  N.  S.  738. 
Distinguishing  Provolt  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  57  Mo.  256  ;  Walker  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  57  Mo.  275 ;  McAulay  7/, 
Western  Vt.R.  Co.,  33  Vt.  311 ;  Greenliaigh 
V.  Manchester  &  B.  R.  Co.,  3  M.  &  C.  784; 
Torrey  t.  Camden  &  A.  R.  Co.,  18  N.  J.  Eq. 
293 ;  Erie  R.  Co.  v.  Delaware,  L.  &  W.  R. 
Co.,  21  N.  J.  Eq.  283;  Coin'rs  of  Highways 
71.  Durham,  43  111.  86;  Ross  v.  Eli/.;ibetli- 
Town  iS:  S.  R.  Co.,  2  N.  J.  Eq.  422 ;  Brown- 
ing V.  Canulcn  &  VV.  R.  &  T.  Co..  4  N.  J. 
Eq.  47 ;  Harness  v.  Chesapeake  &  O.  Canal 
Co.,  I  Md.  Ch.  248.  Quoting  Stewart?'. 
Raymond  R.  Co.,  15  Miss.  568. — DlSTlN- 
(icisHKD  IN  Indiana,  B.  &  W.  R.  Co.  v. 
Allen,  113  Ind.  581.  QuoTE»  IN  Lake 
111  ie  &  W.  R.  Co.  V.  Kinsey,  14  Am.  &  Eng. 
K.  Cas.  309,  87  Ind.  514.  Reviewed  in 
I'rovolt  V.  Chicago,  R.  I.  &  P.  R.  Co.,  69 
Mo.  633. 

1 045.  Power  of  federal  courts  to 
^{rniit. — A  citizen  of  anotlier  state  has  a 
right  to  apply  to  a  United  States  circuit 
court  for  an  injunction  to  restrain  a  railroad 
company  of  the  state  where  the  application 
is  made  from  entering  upon  his  lands  situ- 
ate in  the  latter  state,  where  it  appears  that 
the  entry  would  produce  irreparable  injury 
to  the  land.  Work's  v.  Junction  R,  Co.,  5 
McLean  {(/.  S.)  425.— Distinguished  in 
State  ex  rel.  v.  St.  Louis,  K.  C.  &  N.  R.  Co., 
3  Mo.  A  pp.  180. 

U.  S.  Rev.  St.  §  720,  forbidding  federal 
courts  from  staying  proceedings  in  state 
courts,  except  in  bankruptcy  cases,  applies 
to  a  condemnation  proceeding  in  a  state 
court ;  therefore  a  federal  court  will  not 
restrain  a  company  from  entering  upo.i  land 
which  it  is  proceeding  to  condemn.  Dillon 
V.  Kansas  City  S.  B.  R.  Ct;.,43  Fed.  Rep.  109. 

104(>.  Siitlicicnoy  of  the  bill  or 
complaint. — An  application  for  an  order 
restraining  a  railroad  company  from  further 
proceedings  in  the  matter  of  appropriating 
land  for  railroad  purposes  must  be  based 
upon  a  complaint  making  a  proper  case  for 
such  relief.  Chicaj^oSr^  G.  S.  R.  Co.  v.  Jones, 
103  Intl.  386,  6  A^.  E.  Rep.  8.  —  Distin- 
guishing Lafayette  Plankroad  Co.  v.  New 
Albany  &  S.  R.  Co.,  13  Ind.  90;  Graham  p. 
Columbus  &  I.  C.  R.  Co.,  27  Ind.  260;  Cox 
V.  Louisville,  N.  A.  &  C.  R.  Co.,  48  Ind.  178; 
Lake  Erie  &  W.  R.  Co.  v.  Kinsey,  87  Ind. 
514- 


The  allegation  in  the  bill  that  the  com- 
pany is  proceeding  without  any  legal  au- 
thority and  license,  and  has  not  paid  or  ten- 
dered compensation  for  the  use  of  land,  is 
sufficient  to  authorize  the  granting  of  an 
injunction,  without  reference  to  the  ques- 
tion whether  the  damage  complained  of  is 
irreparable  or  not.  Western  Md.  R.  Co.  v. 
07iiinjfs,  15  Md.  199. 

10-47.  3Iattcr.s  of  defense.— A  bill  to 
enjoin  a  railroad  company  alleged  that 
plaintiff  and  his  brothers  and  sisters,  as  the 
heirs  at  law  of  their  mother,  owned  a  tract 
of  land,  and  that  the  company  had  entered 
thereon  and  appropriated  a  right  of  way 
without  making  any  compensation  to  plain- 
tiff for  his  interest.  The  company's  answer 
alleged  that  all  the  damages  arising  from 
the  taking,  with  the  exception  of  thirty-five 
cents,  were  paid  to  the  heirs,  of  which  plain- 
tiff was  one.  The  cause  was  referred  to  a 
committee,  who  found  that  one  of  the  heirs 
voluntarily  divided  the  sum  awarded  to  him 
among  his  co-heirs  for  the  purpose  of  mak- 
ing an  equitable  distributitjn,  it  appearing 
that  the  same  amount  was  not  awarded  to 
each  one.  Held,  that  the  finding  was  con- 
sistent with  the  allegations.  Whittlesey  v. 
Hartford,  P.  &•  F.  R.  Co.,  23  Conn.  421. — 
Followed  in  Hitchcock  v.  Danbury  &  N. 
R.  Co.,  25  Conn.  516. 

A  railroad  company  claimed  a  right  to 
construct  its  road  without  first  making 
compensation  or  giving  security  to  the  land- 
owner, alleging  that  he  had  given  it  license 
to  do  so,  provided  it  would  "  go  on  the  west 
side  of  his  house — against  the  hill  side  and 
high  enough  to  save  his  water  power."  The 
height  of  the  grade  was  a  condition  of  the 
right  to  enter  and  construct.  Held:  (i) 
that  the  burden  was  on  the  company  to 
show  what  was  the  estimated  height  and 
that  the  height  in  fact  did  no  injury  to  the 
water  power;  (2)  the  fact  that  the  company 
located  the  road  on  the  route  designated  by 
the  landowner  was  not  a  waiver  of  his  right 
to  compensation  or  security  before  entering 
on  his  land,  without  performing  the  condi- 
tion as  to  grade;  (3)  the  destruction  of  the 
water  power  was  not  a  consequence  of  con- 
struction upon  a  designated  route,  but  of 
construction  in  violation  of  a  designated 
grade.  Unanirst's  Appeal,  55  Pa.  St.  128. — 
Distinguishing  Pusey  v.  Wright,  31  Pa. 
St.  387. 
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Where  a  railroad  company,  alU'ging  a 
waiver,  asks  to  divest  a  citizen  of  rights 
guarded  by  the  constructioti,  lluy  sliould 
come  into  court,  if  not  with  a  writing,  with 
full,  distinct,  and  unequivocal  proof  of  the 
waiver  they  allege.  Unanj^sfs  Appeal,  55 
ra.St.  128. 

A  corporation  obtaining  a  concession  t(5 
enter  on  condition  of  refraining  from  a  par- 
ticular injury  in  its  nature  irreparable  and 
not  readily  estimated  in  damages,  forfeits 
its  license  when  it  violates  the  condition, 
und  should  be  restrained  till  it  does  equity. 
Unangst's  Appeal,  55  Pa.  St.  128. 

1048.  The  decree  —  AVliat  relief 
{;rraiite«l.* — Upon  the  finding  of  the  jury 
on  an  issue  of  quantum  damnificatiis,  it  is 
error  to  decree  the  amount  so  found  against 
the  company  in  such  a  form  as  that  execu- 
tion can  be  issued  upon  the  foot  of  the  de- 
cree ;  the  order  should  be  that  when  the 
company  pays  to  the  owner,  or  deposits  in 
court,  as  the  case  may  be,  the  sum  found  by 
the  jury,  the  injunction  shall  be  wholly  dis- 
solved; but  until  that  time  it  is  continued 
in  full  force  and  effect.  Wardv.  Ohio  River 
R.  Co.,  35  U^.  Va.  481,  14  S.  E.  Rep.  142.— 
Approving  Masonry  Harper's  Ferry  Bridge 
Co.,  20  W.  Va.  223. 

1049.  Daiiiaffcs,  and  how  ascer- 
tained.!— Where  a  corporation  illegally 
entered  upon  land  and  constructed  works 
thereon  without  previous  expropriation,  the 
owner  on  the  perpetuation  of  an  injunction 
prohibiting  the  entry  before  expropriation, 
is  entitled  to  a  money  judgment  for  the 
value  of  the  property  illegally  taken.  Gay 
V.  New  Orleans  Pac.  R.  Co.,  32  La.  Ann. 
277. 

In  an  equitable  action,  damages  are  re- 
coverable, though  the  plaintiff  fails  to  es- 
tablish his  right  to  the  equitable  relief 
demanded.  So  held,  where  an  injunction 
had  been  prayed  against  further  interfer- 
ence with  an  easement  in  land  on  which 
was  a  spring,  etc.  Matthews  v.  Delaware 
&-  H.  Canal  Co.,  20  Hun  {AT.  V.)  427- 

Where,  after  compensation  has  been 
made  for  damages,  as  well  as  for  the  value 
of  the  land  condemned,  the  company 
threaten,  not  to  take  more  land,  but  by  a 
change  in  the  mode  of  construction  of  their 
road  across    the    land   (a  change   from   a 


*  See  also  <i«/^  1009;  post,  t085. 
+  See     also     ante.      1008,      1020 ;     post, 
1081-1084. 
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bridge  resting  on  piers  to  an  embankment, 
not  contemplated  when  the  land  was  con- 
demned), to  deprive  the  complainant  of  a 
lane  through  his  farm,  and  the  company 
a  .•  restrained  from  obstructing  the  lane 
uifil  they  make  compensation  therefor,  but 
r.re  afterwards  permitted  to  do  the  threat- 
ened injury  on  securing  to  the  complainant 
an  indemnity  satisfactory  to  the  court,  the 
amount  of  damages  is  a  matter  of  equita- 
ble consideration  otily.  And  wlure  an 
issue  is  framed  by  order  of  the  court,  to 
submit  the  question  as  to  the  amount  of 
damages  to  a  juiy,  the  object  of  the  issue 
is  merely  to  inform  the  conscience  of  the 
court  as  to  the  amount  of  competisation 
which,  in  equity,  sli.juid  be  required  to  be 
made;  and  the  verdict  will  be  disregarded, 
if  deemed  unwarranted,  and  the  amount  of 
compensation  determined  by  tlie  court,  in 
its  discretion.  The  damages  resulting 
from  the  deprivation  of  the  lane  are  the 
only  consideration  for  the  jury.  The  injury 
to  the  complainant's  farm,  apart  from  the 
existence  of  the  embankment,  is  foreign  to 
the  question.  Carpenter  v.  Easton  (S-»  A.  R. 
Co.,  26  A'.  J.  Eg.  i6rf;  former  decisions  24 
N.  J.  Eq.  250,  408. 

1050.  I>is.solvin{;  on  answer.— A 
preliminary  injunction  was  granted  re- 
straining a  railroad  company  on  a  bill 
charging  that  the  company  was  attempting 
to  take  plaintiff's  land  without  his  consent 
and  without  making  compensation.  The 
company  answered  and  moved  to  dissolve 
the  injunction,  but  the  answer  did  not  deny 
that  the  company  had  attempted  to  take 
the  land,  and  in  that  respect  did  not  fully 
meet  the  allegations  of  the  bill.  Held,  that 
the  motion  to  dissolve  the  injunction 
should  be  denied.  Northern  Pac.  R.  Co.  v. 
Burlington  <S^  M.  R.  Co.,  i  Am.  (T^  Eng.  R. 
Cas.  8,  2  McCrary  {U.  S.)  203,  4  Fed.  Rep. 
298. 

1051. on  giving:  bond.— An  in- 
junction to  prohibit  the  construction  of  a 
railroad,  the  building  of  which  involves  no 
taking  or  invasion  of  plaintiff's  property, 
but  only  an  alleged  consequential  damage 
to  its  value,  which  is  conjectural  and  in- 
capable of  ascertainment  until  after  the 
road  is  constructed,  may  be  properly 
bonded  and  allow  the  work  to  progress, 
notwithstanding  the  provision  of  the  La. 
constitution,  art.  156,  providing  that  pri- 
vate property  shall  not  be  taken  or  dam- 
aged for  public  use  until  compensation  is 
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made.     AhAf.i/ioii  v.  .SV.  Lout's,  A.  &'   T.  A'. 
Co.,  41  La.  ^lnH.  627,  G  So.  Kep.  640. 

5,  ALiiiiloiiiiii ;  Ptoliibition, 

lO.l'J.  Maiiilaiiiiis.  —  Where  a  corpo- 
ration liaviii);  ilii;  ri,!;lu  of  eminent  doinaiti, 
and  whose  ciiarter  imposes  the  duty  of  as- 
certainin),',  i)y  a  prescribed  method,  the 
damaj^es  or  ht;nelits  resulting  t(j  the  owner 
in  case  <jf  disaj^rcement,  tal<es  and  occupies 
land  witiiout  having  taken  any  valid  legal 
proceedings  to  have  the  damages,  etc.,  as- 
sessed, and  refuses  on  the  demand  of  the 
owner  to  proceed  to  have  such  assessment 
made,  such  owner  is  entitled  to  a  writ  of 
mandamus  compelling  the  performance  of 
the  duly  imposed  by  the  charter.  Mc- 
Dowell V.  Ashcville,  112  N.  Car.  747,  1 7  S. 
E.  Kep.  537, 

Where  a  corporation  having  alone  the 
power  to  institute  prcjceedings  for  tiie  as- 
sessment of  damages  and  benefits  resulting 
from  its  exercise  of  eminent  domain,  fails 
and  refuses,  on  demand  of  the  owner,  to  do 
so,  the  owner  may  treat  the  corporation  as 
a  trespasser  and  sue  in  ejectment,  if  he 
elect  to  dj  so ;  otherwise  the  appropriate 
remedy  is  by  a  mandamus  to  compel  the 
corporation  to  assess  the  damages  as  pro- 
vided by  its  charter.  McDowell  v.  Ashe- 
ville,  \\^  N.  Car.  747,  17  S.  E.  Rep.  537. 

Where  a  company  has  taken  possession  of 
the  land  without  consent  and  without  con- 
demnation, and  wrongfully  holds  the  same 
for  the  use  of  its  road,  the  law  afTords  the 
owner  two  remedies— an  action  <.A  eject- 
ment or  an  action  to  recover  the  value  of 
the  land.  He  is  not  driven  to  proceedings 
by  mandamus  to  compel  a  condemnation. 
Smith  V.  Chicago,  A.  iS-  St.  L.  A'.  Co.,  67  ///. 
191. 

1053.  When  proliibitiuii  will  lie. 
— The  owner  of  land  taken  by  the  manager 
of  a  railroad  owned  by  the  state,  under  a 
statute  which  does  not  make  adequate  pro- 
vision for  the  payment  of  compensation  for 
the  land  so  taken,  may  have  a  writ  of  pro- 
hibition to  the  county  commissioners,  to 
prevent  them  from  proceeding  with  the  as- 
sessment of  the  damages  caused  by  the  tak- 
ing. Connecticut  River  R.  Co.  v.  Eranklin 
County  Com'rs,  127  Mass.  50. 

The  W.  Va.  Code,  ch.  52,  §  5,  as  amended 
by  ch.  88  of  the  acts  of  1870,  is  in  force ;  and 
therefore,  if  a  judge  of  the  circuit  court, 
having  general  jurisdiction  of  proceedings 


to  condemn  lands  for  railroad  purposes,  on 
the  application  of  a  railroad  company  en- 
tertains such  proceedings  and  appoints 
commissioners  to  view  and  ascertain  the 
compensation  to  be  paid  for  lands,  on 
which  there  arc  dwelling  houses  of  the 
owners,  without  the  consent  of  such  (nvn- 
ers,  and  makes  an  order  that  such  railroad 
company  may,  upon  paying  into  court  the 
compensation  ascertained  by  such  commis- 
sioners, take  such  lands  for  the  use  of  its 
railroad,  without  excepting  such  houses  and 
a  s|)ace  within  twenty  feet  of  each  of  them, 
as  provided  in  .said  section  5,  he  thereby 
exceeds  his  legitimate  powers,  and  a  writ  of 
prohibition  will  be  awarded  by  the  supreme 
court,  on  the  petition  of  such  owners,  to 
prohibit  him  from  proceeding  therein  and 
said  railroad  company  from  invading  or 
taking  such  houses  or  the  land  within 
twenty  feet  of  any  of  them.  McConiha  v. 
Guthrie,  17  //;//.  <S-  Eng.  R.  Cas.  i,  21  W. 
Va.  134. 

105-4. and  wlicii  not.— The  stat- 
ute of  Florida  aul.iorizing  any  railroad 
company  which  has  not  acquired  title  to  the 
land  on  which  it  has  constructed  its  track 
to  proceed  to  acquire  the  same,  authorizing 
the  court  to  grant  the  right  toonecomi)any 
to  remain  on  or  take  possession  of  the  land 
in  controversy,  and  to  stay  all  actions  or 
proceedings  against  said  company  on  ac- 
count of  said  land,  upon  said  company  pay- 
ing into  court  a  sufficient  sum  or  giving 
suflicient  security  to  pay  the  compensation 
to  be  finally  ascertained ;  and  further  pro- 
viding that  no  injunction  should  be  granted 
until  such  compensation  should  be  fixed 
and  determined,  is  constitutional  and  valifl. 
A  writ  of  prohibiti')n  will  not  therefore  lie 
at  the  suit  of  such  landholder  to  prevent 
the  proper  court  from  appointing  commis- 
sioners on  application  of  the  railroad  com- 
pany to  assess  damages  for  the  land  taken. 
State  ex  rel.  v.  Baker,  17  Am.  Sf  Eng.  R. 
Cas.  15,  20  Fla.  616.  —  Distingui.suino 
Moody  V.  Jacksonville,  T.  &  K.  W.  R.  Co., 
20  Fla.  597. 

Where  the  circuit  court  has  jurisdiction 
of  i)roceedings  to  condemn  property  to 
public  use,  in  the  exercise  of  the  right  of 
eminent  domain,  the  writ  of  prohibition 
will  pot  lie  to  prevent  its  exercise  because 
■:>\  the  incapacity  of  a  petitioner  to  main- 
'ain  the  proceeding.  State  ex  rel.  v.  South- 
ern R.  Co.,  100  Mo.  59,  13  S.   IV.  Rep.  398. 

Where  a  railroad  corporation,  claiming  a 
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right  of  way  f)V(;r  the  iaiuis  of  another, 
applies  by  pflition  to  the  ciicuit  judge, 
under  the  So,  Car.  Act  (No.  43)  of  Septem- 
ber. 1868,  for  the  impaneling  of  a  jury  to 
asM'ss  the  amount  of  comi)ensation  to  be 
paid  for  sucli  right  of  way,  and  the  answer 
to  tlie  petition  denies  the  right  of  the  peti- 
tioner to  take  the  lands  claimed,  and  the 
circuit  judge  is  proceeding  to  liave  the 
<liieslion  of  compensation  determined,  with- 
out first  determining  the  question  of  right, 
proliii)ition  will  not  lie  from  the  su|)reine 
court  10  restrain  him  from  acting.  State  ex 
rel.  v.  Coliiinhiit  &^  ^l.  A'.  Co.,  1  So.  Ctr.  46. 
—  DisiiNGUisiiiii)  IN  lix  parte  Bacot,  36  So. 
Car.  125. 

6.   Trespass. 

1055.  Wlicii  trcspus.s  will  He,  Ron- 
«rally.* — Trespass  on  the  case  is  the  ap- 
pro|jriate  remedy  for  the  recovery  of  conse- 
quential damages  when  an  injury  has  been 
caused  by  the  exercise  f)f  the  right  of  emi- 
nent domain.  Patent  v.  Philadelphia  &* 
R.  R.  Co.,  17  Phila.  {Pa.)  291.— Reviewing 
Case  of  Philadelphia  &  T.  R.  Co.,  6  VVhart. 
(Pa.)  25. 

An  action  of  trespass,  quare  clausum, 
may  be  maintained  to  recover  damages  for 
the  continuance  of  an  unlawful  occupation, 
unless  within  a  reasonable  time  after  its 
commencement  compensation  be  made  or 
tendered.     Cushman  v.  Smith,  34  Me.  247. 

Where  a  company  takes  exclusive  posses- 
sion of  land  under  the  right  of  eminent 
domam  it  is  allowed  a  reasonable  time  to 
make  compensation  ;  but  where  the  com- 
pany enters,  wrongfully  claiming  title  in  fee 
under  a  conveyance  frf)m  the  owner,  which 
in  fact  docs  not  exist,  no  time  is  allowed  to 
make  compensation,  but  the  company  is 
liable  immediately  in  an  action  of  trespass. 
Hall  V.  Pickering,  40  Me.  548. 

In  tiie  absence  of  a  special  statutory  pro- 
vision authorizing  it,  a  court  of  chancery 
has  no  right  to  render  a  personal  decree 
against  the  company  for  the  amount  of 
damages  awarded  to  a  landowner  for  land 
taken  under  the  right  of  eminent  domain  ; 
and  if  such  decree  be  rendered,  the  com- 
pany may  abandon  the  proceeding  even 
after  an  appeal  to  the  supreme  court,  in 
which  case  the  landowner  must  resort  to  an 
action  of  trespass  for  any  injuries  he  has 

*  When  landowner  may  bring  trespass,  see 
note,  14  Am.  &  Eng.  R.  Cas.  225. 


n.reivcd.  Louisville,  N.O.  &^  T.  R.  Co.  v. 
Ryan,  <<j,  .Miis.  399,  8  .So.  Kep.  173,  —  Rk- 
ViEwiNd  Willia.ns  i>.  New  (Jrleans,  M.  k 
T.  U.  Co.,  (.0  Miss.  689. 

The  owner  of  land  taken  for  railroad 
purposes  may  demaiul  payment  of  his  dam- 
ages as  a  condition  precedent  to  the  appro- 
priation. I'ut  if  lie  waives  this  right  and 
permits  the  company  to  proceed  in  the 
construction  of  its  work,  he  may,  neverthe- 
less, have  his  action  at  any  time  against  the 
road  for  the  injury  done  to  his  property. 
Where  the  road  fails  to  fleposit  with  the 
clerk  the  amount  assessed  in  damages 
(Wagn.  St.  327,  §  3),  but  appeals  from  the 
report  of  the  commissioners,  any  further 
interference  with  the  prf)|)erty  till  the  ques- 
tion of  damages  is  determinetl  would  be 
trespass  and  render  the  company  liable  to 
an  action  therefor.  Ri'iji^  v.  Mississippi 
River  />riiige  Co.,  57  Mo.  496. 

A  railroad  company  tendered  a  bond  with 
sureties  to  a  landowner,  who  refused  it; 
before  approval  of  the  bond  tlie  olTicers, 
contractor,  etc.,  entered  his  land  ;  the  bond 
was  afterwards  apjirovcd.  Jleld,  tluit  tres- 
pass would  lie  against  the  parties  entering. 
Dinnnick  v.  Prod  head,  75  I'a.  St.  464. 

105(l.  NotwitlistaiMliiii;  the  statii> 
tory  remedy.* — One  whose  land  is  taken 
for  right  of  way  by  a  railroad  company, 
without  compensation,  is  not  confined  to 
the  statutory  remedy  provided  for  the  as- 
sessment of  his  damages,  but  he  may  main- 
tain an  action  for  trespass.  Pirt^e  v.  Chi- 
cago, M.  &>>  St.  P.  R.  Co.,  20  Am.  (3-^  P/ij,^  R. 
Cas.  291,  65  Pnaa  440.  21  A^.  It'.  Rep.  767. — 
Following  Rush  v.  Burlington,  C.  R.  & 
N.  R.  Co.,  57  Iowa  201.— AtehisoH,  T.  &^  S. 
F.  R.  Co.  V.  Weaver,  10  Kan.  344. — Ex- 
plained IN  Central  Branch  U.  P.  R.  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan.  453. 

Where  a  company,  under  color  of  pro- 
ceedings to  condemn  lands  for  public  use, 
enters,  and  then  dismisses  its  proceedings, 
the  owner  may  sue  for  trespass,  and  is  not 
restricted  to  the  remedy  by  writ  of  ad  quod 
damnum  given  by  statute.  Pittsburgh,  Ft, 
W.  &^  C.  R.  Co.  v.  Swintiey,  97  Ind.  586. — 
Overruling  Victory  v.  Fitzpatrick,  8  Ind. 
281 ;  McCormack  v.  Terra  Haute  &  R.  R. 
Co.,  9  Ind.  283;  Indiana  C.  R.  Qo.v.  Oakes, 
20  Ind.  9. 

Plaintiff's  remedy  for  the  flowing  of  his 
land  by  a  railroad  is  an  action  of  trespass, 

*  See  also  ante,  49,  984,  985. 
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and  such  injury  has  nothing  to  do  with  the 
assessment  of  damages  for  land  of  the  plain- 
tiff taken  for  the  use  of  the  company. 
Seima,  A\  6-  D.  A'.  Co.  v.  A'e:i/t.  53  Ga.  178. 

Tlie  omission,  by  a  party  whose  land  has 
been  taken  by  a  railroad,  to  apply  to  the 
county  commissioners  for  an  estimate  of 
damages  will  not  waive  his  right  to  bring 
an  action  of  trespass  against  the  company, 
if  it  appear  that  they  have  taken  the  land 
without  authority,  //a//  v.  Pickering,  40 
Ale.  543. 

Nor  will  an  omission  bj'  the  corporation 
to  make  the  compensation  in  the  way  pro- 
vided, after  taking  possession  of  an  in- 
dividual's land,  work  a  forfeiture  of  their 
rights  under  their  charter,  to  renter  upon 
the  land,  and  have  an  exclusive  occupation 
temporarily,  as  an  incipient  proceeding  to 
the  acquisition  of  title  to  or  an  casement 
in  it.    Hall  v.  Pickering,  40  Me.  548. 

The  charter  of  the  Western  North  Caro- 
lina R.  Co.  does  not  give  it  the  right  to  en- 
ter upon  (without  the  consent  of  the  owner) 
and  appropriate  a  yard,  garden,  or  dwelling 
house  for  the  purposes  of  its  road  ;  and  when 
such  entry  or  appropriation  is  made,  the 
owner  may  maintain  a  civil  action  for  the 
trespass,  and  is  not  compelled  to  resort  to 
the  statutory  remedy  provided  for  condem- 
nation of  lands.  Fore  v.  Western  N.  C.  R. 
Co.,  loi  N.  Car.  526,  8  S.  E.  Pep.  335. 

Nor  will  a  recovery  in  such  action  vest  in 
the  corporation  any  easement  or  property  in 
the  premises.  Fore  v.  Western  N.  C.  P. 
Co.,  loi  .V.  Car.  526,  8  5,  E.  Pep.  335. 

Under  Tenn.  Code,  §  1347,  providing  that 
if  a  company  has  already  taken  possession 
of  land,  the  owner  may  petition  for  a  jury 
of  inquest  "  or  he  may  sue  for  damage  in 
the  ordinary  way,"  an  action  of  trespass 
may  be  maintained.  Tenn.  Act  of  January 
26,  1 87 1  (Thomp.  &  S.  St.  507),  relates  only 
to  proceedings  to  be  instituted  by  the  com- 
pany, and  does  not  repeal  the  above  section 
of  the  code.  Duck  Piver  Valley  N.  G.  P. 
Co.  V.  Cochrane.  ^  Lea  {Tenn.)  478. — Dis- 
tinguishing Colcough  V.  Nashville  &  N. 
W.  R.  Co.,  2  Head  (Tenn.)  171. — Reviewed 
IN  Parker  v.  East  Tenn.,  V.  &  G.  R.  Co.,  13 
Lea  669. 

Wash.  Laws  1889-90,  p.  294,  providing  for 
the  appropriation  of  land  by  corporations 
for  their  rights  of  way,  and  requiring  that 
such  proceedings  be  instituted  by  the  party 
seeking  to  condemn  the  land,  does  not  pro- 
vide that  such  proceeding  shall  be  exclusive 


of  all  other  remedies;  and  where  lands 
have  been  appropriated  before  the  institu- 
tion of  the  proceeding  provided  for  in  said 
act,  the  landowner  may  maintain  a  common 
law  action  for  trespass.  Downs  v.  Seattle 
<S-  M.  P.  Co.,  S  Wash.  778,  32  Pac.  Pep.  745, 
33  Pac.  Pep.  973. 

Where  a  company  located  their  road  over 
certain  land,  and  caused  the  damages  sus- 
tained by  the  owner  to  be  assessed  by  u 
sheriff's  jury,  under  chapter  31,  Iowa  Laws 
of  1853,  whereupon  the  owner  appealed  to 
the  district  court,  where  he  recovered  a 
judgment  against  the  company — held,  that 
an  appropriation  of  land  by  the  company, 
before  the  payment  of  the  compensation  as 
assessed,  rendered  them  liable  as  trespassers, 
and  that  the  owner  was  not  bound  to  rely 
upon  execution  on  the  judgment,  or  upon 
an  injunction,  as  his  only  remedy.  Henry 
v.  Dubuque  &»  P.  P.  Co.,  10  /o7va  5  !o. — Ap- 
proving Bloodgood  V.  Mohawk  ii  H.  R. 
R.  Co.,  18  Wend.  (N.  Y.)  9.— Approved 
IN  Evans  v.  Missouri,  L  &  N.  R.  Co.,  64 
Mo.  453.  Followed  in  Richards  v.  Des 
Moines  Valley  R.  Co.,  18  Iowa  259;  Holbert 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  45  Iowa  23. 

1057.  Entry  by  company  witliout 
condemnation  or  notice.*— If  a  rail- 
road company  takes  possession  of  land 
without  the  owner's  consent,  and  without 
having  ascertained,  under  the  process  given 
by  the  statute,  and  paid  the  due  compensa- 
tion therefor,  it  is  a  trespasser,  and  liable  in 
an  action  of  trespass.  Pusch  v.  Milwaukee, 
L.  S.  &<•  W.  P.  Co.,  54  M^is.  136,  II  N.  W. 
Pep.  253. — Distinguished  in  Watson  v. 
Milwaukee  &  M.  R.  Co.,  10  Am.  &  Eng.  R. 
Cas.  168,  57  Wis.  332;  Milwaukee  &  N.  R. 
Co.  V.  Strange,  20  Am.  &  Eng.  R.  Cas.  413, 
63  Wis.  178. 

A  company  which,  without  the  consent 
of  the  owner,  and  without  condemnation 
proceedings,  though  by  authority  of  the 
common  council  of  the  city,  constructs  and 
operates  its  road  along  a  public  street  in 
which  the  city  possesses  only  an  easement, 
is  liable  to  the  owner  in  trespass.  Adams 
v.  Hastings  &•  D.  P.  Co.,  18  Minn.  260 
(G//.  236).— Following  Gray  w.  First  Div. 
St.  P.  &  P.  R.  Co.,  13  Minn.  315  (Gil.  289); 
Harrington  v.  St.  Paul  &  S.  C.  R.  Co.,  17 
Minn.  215  (Gil.  188). 

*  Trespass  against  railroads  for  entering  on 
and  using  lands  without  due  process  of  law,  see 
note,  10  Am.  &  Eng.  R.  Cas.  43.  See  also  47 
Am.  &  Eng.  R.  Cas.  248,  aistr. 


EMINENT  DOMAIN,  1058,  105». 


869 


Id  where  lands 
Ifore  the  institu- 
pded  for  in  said 
rtain  a  common 
')owns  V.  Seattle 
^2  Pac.  Rep.  74S, 

their  road  over 
e  damages  sus- 
assessed  by  a. 
31,  Iowa  Laws 
ner  appealed  to 
|he   recovered  a 
\Siny— held,  that 
|y  the  company, 
ompensation  as 
le  as  trespassers, 
>t  bound  to  rely 
Igment,  or  upon 
emedy.     Henry 
Imua  510. — Ap- 
)hawlc  &  H.  R. 
9- — Approved 
i  N.  R.  Co.,  64 
Richards  v.  Des 
wa2S9;  Holbert 
Co.,  45  Iowa  23. 
paiiy  wit]ioiit 
ce.*— If  a   rail- 
session    of    hmd 
!nt,  and  without 
lie  process  given 
;  due  compensa- 
ier,  and  liable  in 
■  h  V.  Milwaukee, 
's.  136,  II  N.  IV. 
IN   Watson  V. 
Am.  &  Eng.  R. 
rauiiee  &  N.  R. 
ing.  R.  Cas.  413, 

lut  the  consent 
condemnation 

ithority  of  the 
constructs  and 

public  street  in 

ly  an  easement, 

;spass.  Adams 
18  Minn.   260 

ly  V.  First  Div. 

.315  (Gil.  289); 

.  C.  R.  Co.,  17 


for  entering  on 
Dcess  of  law,  see 
43.     See  also  47 


A  railway  corporation  has  no  right  to 
enter  upon,  and  use  and  occupy,  the  land 
of  an  individual,  for  the  purpose  of  con- 
structing its  road  ;  or  to  take  and  appropri- 
ate the  timber  thereon,  against  the  consent 
of  the  owner,  before  having  ascertained  the 
compensation  to  which  such  owner  is  en- 
titled, under  the  constitution,  and  the  pay- 
ment thereof.  And  no  provision  of  the 
N.  Y.  general  railroad  act  can  be  construed 
as  purporting  to  give  such  right.  Blod^ett 
v.  Utica  &^  B.  A'.  A'.  Co.,  64  Ba>-6.  (A\  r.)*s8o. 

Fjr  such  an  unauthorized  entry,  occupa- 
tion, and  cutting  down  and  conversion  of 
timber,  a  riglit  of  action  accrues  to  the 
owner,  which  is  not  defeated  by  proceedings, 
commenced  a  year  after  it  had  accrued,  to 
ha'  e  the  land  condemned  and  the  damages 
assessed.  Bl'ni^ett  v.  Utica  &^  B.  K.  R.  Co., 
64  Barb.  (A'.  }'.)  580. 

The  N.  Y.  General  Railroad  Act  of  1850 
furnishes  no  foundation  for  the  claim  that 
the  commissioners  of  appraisal  can,  as  such, 
Icike  into  consideration  and  award  damages 
for  trespasses  previously  committed  by  the 
railroad  company  upon  the  property  of  the 
owner  of  the  land  it  desires  to  appropriate, 
or  for  causes  of  action  previously  existing 
in  his  behalf.  Blodgett  v.  Utica  &>  B.  R.  R. 
Co.,  64  Barb.  {N.  ]'.)  580. 

Where  an  entry  is  made  by  a  railroad 
upon  lands  without  .  .ice  to  the  owner 
thereof  of  an  intention  to  take  under  the  stat- 
ute for  that  purpose,  and  without  any  set- 
ting apart  of  the  land  to  be  so  taken,  the 
owner  may  maintain  trespass  for  injuries  to 
his  trees  and  other  property,  and  is  not 
confine'-'  to  the  proceeding  provided  by  the 
Wash.  Act  of  Feb.  i,  1S88,  regulating  the 
mode  of  appropriating  land,  and  ascertain- 
ing and  securing  compensation  therefor. 
lifllingham  Bay  R.  <S~>  A'.  Co.  v.  Loose,  2 
U'as/i.  500,  27  Pac.  Rep.  174. 

Where  a  plaintiff  recovered  in  an  action 
of  trespass  quare  claustim  ffcgif,  against  a 
conii)any,  for  entering  upon  land  and  build- 
ing a  track  thereon,  and  defendant  paid  the 
judgment,  and  plaintiff  peaceably  retook 
possession,  and  defendant  again  entered 
upon  it  and  rebuilt  its  track,  the  peaceable 
retaking  possession  by  plamtiff  was  lawful, 
and  he  was  entitled  to  recover  in  another 
uction  of  trespass  for  the  subsequent  entry. 
Illinois  6^  St.  L.  R.  &>  C.  Co.  v.  Cobb,  82  ///. 
183. 

1058.  Entry  under  void  or  ir- 
reK'iilur  proceedings.— The    owner   of 


land  taken  by  a  company  for  right  of  way  is 
not  debarred  of  his  action  for  trespass  be- 
cause the  charter  authorizes  the  company, 
in  a  particular  way,  to  so  appropriate  the 
land,  unless  the  company  have  pursued  the 
mode  pointed  out,  and  thus  acquired  the 
legal  right.  Atlantic  6-»  G.  R.  Co.  v.  Fuller, 
48  Ga.  423,  1 1  Am.  Ry.  Rip.  403. 

A  company  may  be  liable  in  an  action  of 
trespass  for  tal-ing  land,  though  it  proceed 
in  doing  so  according  to  the  provisions  of 
its  charter,  where  the  charter  provisions 
are  invalid  for  not  providing  adequate  com- 
pensation to  the  landowner.  Buffalo  Bayou, 
B.  ■"■r'  C.  R.  Co.  V.  Ferris,  26  Tex.  588. 

A  charter  provision  authorizing  a  com- 
pany after  entering  upon  land  to  hold,  pos- 
sess, occupy,  use,  and  enjoy  the  same  for 
any  of  its  lawful  purposes,  etc.,  before  mak- 
ing compensation,  is  void.  And  for  appro- 
priating, and  constructing  and  operating  its 
railroad  over,  private  lands  without  the  con- 
sent of  the  owner,  and  without  making 
compensation,  it  is  a  trespasser.  Hursli  v. 
First  Div.  St.  P.  (S^•  P.  R.  Co.,  17  Minn.  439 
{Gil.  417),  4  Am.  Ry.  Rep.  204. — DISTIN- 
GUISHING Carli  V.  Stillwater  &  St.  P.  R. 
Co.,  16  Minn.  260  (Gil.  234). 

Several  yeais  before  the  commencement 
of  a  suit  by  a  landowner  against  a  railroad 
company  for  trespass,  proceedings  had  been 
instituted,  at  the  instance  of  defendant,  to 
condemn  land,  which  were  regular,  except 
that  the  commissioners  awarded  a  gross 
sum  iS  compensation  to  all  of  six  land- 
o'.vners,  including  plaintifT,  who  held  in 
severalty,  without  specifying  the  sum  to 
which  each  was  entitled.  The  company 
paid  the  money  into  court,  and  nothing 
further  was  done  in  the  proceedings.  Held, 
that  the  same  were  ended,  and  not  pending 
so  as  to  permit  the  award  to  be  corrected  at 
the  instance  of  either  party ;  and  that  they 
were  without  any  effect  upon  the  rights  of 
the  parties.  Rusc/i  v.  Milwaukee,  L.  S.  &• 
IV.  R.  Co.,   54   JVis.    136,   II    jV.   IV.   Rep. 

253- 

1050.  When  the  action  will  not 
jj^>,* — An  action  of  trespass  cannot  be  main- 
tained against  a  company  after  it  has  con- 
demned the  land,  paid  the  damages,  and 
taken    possession,  because    the    judgment 


*  Owner  of  land  cannot  maintain  action  for 
trespass  on  lands  exclusively  used  by  company 
for  right  of  way,  see  33  Am.  &  Eng.  R,  Cas.  225, 
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fails  to  describe  the  land.    Maysville  iS^  B. 
S.  R.  Co.  V.  Pelluim,  (Ay.)  20  S.  IV.  Rep.  384. 

Where  a  railroad  corporation  has  had  the 
right  of  way  coiidenined  and  the  damages 
assessed  under  the  statute,  it  has  power 
to  construct  its  road  through  the  land 
thus  condemned,  and  to  do  all  things  that 
may  be  necessary  and  proper  for  that  pur- 
pose ;  and  to  the  extent  of  the  powers  and 
rights  thus  acquired,  neither  the  corpora 
tion  nor  the  contractors  can  be  held  liable 
as  trespnssers  or  wrong-doers.  Clark  v. 
Hannibal  &*  Si.  J.  R.  Co.,  36  Mo.  202.— DIS- 
TINGUISHED IN  Eaton  V.  Boston,  C.  &  M. 
R.  Co.,  51  N.  H.  504.  Quoted  in  State  v. 
Dickson,  3  Mo.  A  pp.  464. 

1 000. because  there  is  a  spe- 
cific statutory  remedy.  —  Where  the 
owner  of  land  seeks  to  recover  damages  for 
the  injury  resulting  from  the  location  of  a 
railroad  on  his  land,  he  must  pursue  the 
remedy  prescribed  by  the  charter  of  the 
railroad  company,  as  this  statutory  pro- 
vision takes  away,  by  implication,  the  com- 
mon law  remedy  by  action  of  trespass  on 
the  case.  Mclntire  v.  Western  N.  C.  R. 
Co.,  67  N.  Car.  278,  3  Am.  Ry.  Rep.  99. 

Unless  the  corporation  has  forfeited  its 
rights  under  the  charter,  or  unless  the 
charter  remedy  has  rightfully  been  so  mod- 
ified by  some  statute  as  to  authorize  such 
suit.    Gowen  v.  Penobscot  R.  Co.,  44  Me.  140. 

The  N.  Car.  statutes  relating  to  the  ap- 
propriation and  assessment  of  the  value  of 
lands  for  railway  uses  have  taken  away  the 
common  law  remedy  of  trespass  $?.  r././  and 
the  damages  alleged  to  have  been  sustained 
by  the  owner  of  lands  thus  appropriated, 
must  be  assessed  in  the  manner  prescribed 
in  the  general  law,  as  contained  in  Rev. 
Code,  ch.  61,  §  10,  unless  special  provision 
is  made  in  the  charter  for  that  purpose. 
Holloway  v.  University  R.  Co.,  10  Ant.  &> 
A';/^'-.  R.  Cas.  36, 85  N.  Car.  452.— Followed 
IN  Norfolk  Southern  R.  Co.  v.  Ely,  95  N. 
Car.  77. 

1001.  What  entry  amounts  to  a 
trespass.— A  railroad  company  which  en- 
ters upon  land  and  appropriates  a  right  of 
way  without  proceedings  to  condemn  or 
contract  with  the  owner,  or  rendering  him 
compensation  therefor,  is  a  mere  trespasser 
and  acquires  no  right  to  hold  the  land. 
//ibbs  v.  Chicago  &*  S,  IV.  R.  Co.^^O  ^<nfa 
34^0,  g  Am.  Ry.  Rep.  180.  Baltimore  6^  O. 
R.  Co.  V.  Boyd,  63  Md.  325.  Tompkins  v. 
Augusta  (5-  K.  R.  Co.,  37  So.  Car.  382. 


If  a  company,  in  constructing  its  road, 
goes  upon  land  outside  its  right  of  way  and 
removes  earth  therefrom  belonging  to  an- 
other, it  is  a  trespasser  and  is  liable  as  such. 
Bond  V.  Mason  City  &>  Ft.  D.  R.  Co.,  36 
Am.  &>  Eng.  R.  Cas.  633,  76  Iowa  438,  41 
A'.   W.  Rep.  65. 

A  provision  in  a  charter  authorizing  a 
company  to  take  and  liold  such  lands  as 
may  be  necessary  for  its  corporate  use,  and 
to  take  "any  earth,  gravel,  stone,  timber,  or 
other  materials,"  only  authorizes  such  ma- 
terials to  be  taken  from  the  land  condemned, 
and  does  not  authorize  an  entry  upon  lands 
not  condemned,  to  take  materials  therefrom 
without  the  owner's  consent.  Parsons  v. 
Hotve,  41  Me.  218. 

And  if  a  company  enter  upon  land  for  the 
purpose  of  constructing  its  road,  before  the 
expiration  of  the  time  limited  by  the  stat- 
ute for  filing  its  location,  it  is  liable  as  a  tres- 
passer, if  the  written  location,  subsequently 
filed,  does  not  cover  the  land  so  entered 
upon.  Hazen  v.  Boston  <3^  M,  R.  Co.,  2 
Gray  (Mass.)  574. 

A  company  cutting  trees  upon  the  land 
of  another,  without  the  consent  of  the 
owner,  is  liable  to  the  statutory  penalty,  un- 
less it  applies  to  a  justice  of  the  peace  to  sum- 
mons a  jury  of  freeholders,  and  proceeds  in 
the  manner  pointed  out  by  the  statute. 
Mississippi  C.  R.  Co.  v.  Whitehead.  41 
Miss.  225. 

Ordinarily,  necessary  cartways,  in  the 
construction  of  a  road,  may  be  had  on  the 
right  of  way  condemned,  and  it  cannot  be 
presumed  that  the  commissioners  in  the 
condemnation  proceeding  assessed  addi- 
tional damages  for  the  right  to  use  the  ad- 
joining lands  for  cartways;  so  an  entry 
upon  adjoining  lands  for  such  purposes  ren- 
ders the  company,  liable  as  for  a  trespass. 
Sahin  v.  Vermont  C.  R.  Co.,  25  Vt.  363.— 
Reviewing  Sharrod  v.  London  &  N.  W.  R. 
Co.,  4  Eng.  L.  &  Eq.  401. 

If  a  grant  of  power  by  the  legislature  to  a 
company,  to  take  and  apply  private  property 
for  the  construction  of  their  road,  is  in  ac- 
cordance with  the  restrictions  and  condi- 
tions provided  by  the  constitution  in  such 
cases,  and  there  has  been  no  abuse  of  the 
power  by  the  company  in  the  exercise  of 
the  right,  it  cannot  be  said  that  the  com- 
pany, by  entering  upon  and  appropriating 
private  property,  which,  by  their  charter, 
they  are  authorized  to  take,  committed  a 
trespass;     but    otherwise,    if    the    power 
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granted  is  not  in  accordance  with  the  re- 
strictions and  conditions  provided  by  the 
constitution  authorizing  the  taking  of 
private  property  for  public  use.  Buffalo 
Bayou,  B.  &>  C.  R.  Co.  v.  Ferris,  26  7t'.i-. 
588. 

1003.  Wlint  entry  is  not  a  trespass. 
— The  entry  upon  premises  by  a  railway 
company,  and  the  construction  of  a  railroad 
over  the  same,  which  is  an  injury  to  the  in- 
heritance, under  the  verbal  license  of  the 
tenant  for  life,  is  not  a  trespass  or  an  un- 
lawful entry.  Such  entry  will  not  subject 
the  party  so  entering  to  either  an  actit^n  of 
trespass  or  ejectment  on  the  part  of  the  re- 
mainderman. Chicago  &>  A.  R.  Co.  v. 
GoodToin,  III  ///.  273. 

Where  the  statute  authorizes  an  entry 
upon  land  by  the  company  before  compen- 
sation is  made,  entry  for  the  purpose  of 
mailing  a  survey,  or  for  the  purpose  of  con- 
structing the  road,  is  not  a  trespass  at  any 
time  before  the  time  expires  when  the  com- 
pensation to  the  owner  should  be  made,  or 
until  the  company  has  decided  not  to  take 
the  land.  If  the  company  retains  posses- 
sion after  such  time,  the  owner  may  main- 
tain an  action  to  recover  the  land,  and  for 
any  damages  he  may  have  sustained  by  rea- 
son of  the  entry.  Fox  v.  Western  Pac,  R. 
Co.,  31  Ca/.  538. 

1  <)<>3.  Title  or  possession  necessary 
in  plaintiff*. — A  person  claiming  damages 
of  a  railroad  company  for  taking  and  using 
land  outside  of  that  condemned  for  its 
rigiit  of  way,  whereby  a  permanent  injury  to 
the  freehold  was  caused,  must  prove  an  ab- 
solute freehold  title  in  himself,  and  not 
merely  possession,  as  in  the  case  of  trespass 
to  a  possessory  right.  IVal/eineyer  v.  IVis- 
tonsin,  I.  &^  A'.  R.  Co.,  30  ./;//.  «S-»  Eng.  R. 
Cas.  384,  71  /07(>a  626,  33  A'.  IF.  Rep.  140. 

To  entitle  the  owner  of  land  unlawfully 
entered,  used,  and  damaged  to  maintain 
trespass  for  such  injury  it  is  not  necessary 
that  he  should  be  in  possession  at  the  tine 
of  commencing  his  action,  but  only  that  he 
should  have  iiad  possession  at  the  time  of 
the  entry.  Natchc::,  J.  <3-  C.  R.  Co.  v.  Cnr- 
rif.  62  Miss.  506. 

The  fact  that  plaintiff  had  parted  with  the 
title  to  the  property  would  not  prevent  his 
recovery  for  damages  sustained  by  him 
while  owner.  Carl  v.  Shrhoygan  i!i~»  F.  die  L. 
R.  Co.,  46  Wis.  625,  21  Am.  Ry.  Rep.  412. 

In  such  an  action,  possession  by  plaintiff 
under  a  claim  of  title  founded  on  a  deed 


purporting  to  convey  the  premises  to 
him,  is  sufficient  prima  facie  evidence 
of  title,  in  the  absence  of  evidence  of  a 
better  title  in  some  other  person.  Carl  v. 
Sheboygan  (S-»  F.  dti  L.  R.  Co.,  46  IVis.  625, 
21  Am.  Ry.  Rep.  412. 

1004.  AVlio  may  sne.  —  A  railway 
company  which  occupies  with  its  track  land 
over  which  it  has  not  acquired  the  right  of 
way  is  a  mere  trespasser,  and  a  purchaser  of 
the  land  after  such  occupation  may  main- 
tain an  action  to  recover  the  value  of  the 
land  appropriated,  and  ihe  damages  occa- 
sioned by  the  trespass  since  his  purchase. 
Donald  V.  St.  Louis,  A'.  C.  (S^  A^.  R.  Co.,  52 
/07va  411,  3  A^.  W.  Rep.  462.— DISTIN- 
GUISHED IN  Drady  7/.  Des  Moines  &  Ft.  D. 
R.  Co.,  14  Am.  &  Eng.  R.  Cas.  130,  57  Iowa 

393- 

The  right  of  a  vendee  to  restrain  future 
trespasses  cannot  be  defeated  because  of  the 
fact  that  the  vendor  sold  without  having 
brought  any  action  in  equity  before  his  con- 
veyance, and  although  he  sold  at  a  loss  be- 
cause of  the  acts  of  the  wrong-doer.  The 
vendor's  right  to  bring  such  an  action,  or 
to  receive  the  amount  of  the  depreciation, 
ceases  to  exist  upon  the  transfer  of  the 
property;  he  retains  his  right  to  recover 
the  temporary  damages  sustained  v.  hile  he 
was  owner,  but  the  right  to  restrain  the 
continuance  of  the  trespass,  and  with  it  tlie 
right  to  permanent  damages,  passes  to  the 
vendee.  Pappenhcim  v.  Metropolitan  El. 
R.  Co.,  50  Am.  &-  Eng.  R.  Cas.  260,  128  N. 
V.  436,  28  N.  E.  Rep.  518,  40  A^  Y.  S.  R. 
445 ;  affirming  27  /.  &-  S.  576,  36  N.  Y.  S. 
R.  1024,  13  N.  Y.  Supp.  955. 

A  tenant  is  an  "owner  or  party  inter- 
ested," within  the  Pa.  statute,  entitled  to 
security,  before  entry  under  the  right  of 
eminent  domain  can  be  lawfully  made  on 
his  leasehold  without  his  assent.  For  in- 
jury to  his  estate  by  reason  of  such  unlaw- 
ful entry,  he  may  recover  in  trespass;  and 
the  subsequent  giving  of  security  by  the 
railroad  company,  in  the  mode  authorized 
by  the  statute,  will  not  deprive  him  of  this 
remedy.  Pennsylvania  R.  Co.  v.  Efy,  107 
Pa.  St.  166. 

A  railway  company  constructed  its  track 
across  a  farm.  It  had  instituted  condem- 
nation proceedings  agninst  the  owner. 
Pending  the  proceedii  gs  tiie  owner  sold 
the  land,  giving  a  warranty  deed,  and  his 
vendee  entered  into  possession.  The  con- 
demnation   proceedings    were     dismissed. 
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Tlie  vendor  brf)ught  suit  against  the  rail- 
way company  and  his  vendee,  asking  dani- 
.'igos  for  the  land  taken  by  the  railway  com- 
pany and  for  damages  to  the  remaining 
land  of  the  tract,  claiming  that  such  dam- 
ages were  reserved  in  his  sale.  The  rail- 
way company  reconvened  and  asked  con- 
demnation of  right  of  way.  The  vendee 
claimed  the  value  of  the  land  taken.  //M, 
tliat  the  condemnation  proceedings  having 
been  dismissed,  did  not  atTect  the  rights  of 
any  of  the  parties.  At  the  time  of  the  sale 
the  railway  company  was  but  a  mere  tres- 
passer, and  the  vendor  had  a  right  of  action 
for  the  trespass  upon  the  land.  His  right  of 
action  for  the  trespass  did  not  pass  by  his  war- 
ranty, but  he  still  had  the  right  to  recover  for 
injury  to  the  land  resulting  from  the  mere 
construction  of  the  track,  and  compensation 
for  the  use  of  such  land  as  was  occupied, 
from  its  construction  until  the  sale.  The 
vendee  was  entitled  to  the  value  of  the  land 
taken,  as  well  as  such  deterioration  in  value 
of  the  remainder  resulting  from  the  taking 
and  the  permanent  right  to  use,  but  not 
for  any  damages  accruing  before  his  pur- 
chase. Fordyce  v.  Wolfe,  82  Tex.  239,  18 
S.  IV.  Rep.  145. — Following  San  Antonio 
&  A.  P.  R.  Co.  V.  Ruby,  80  Tex.  172. 

1065.  Parties  def'oiulant.— If  a  rail- 
road company  has  not  acquired  the  right  to 
enter  upon  land,  a  contractor  who  enters  by 
authority  of  the  company  for  the  purpose 
of  constructing  the  road  is  liable  in  an  ac- 
tion of  trespass.  In  such  case  the  land- 
owner is  not  obliged  to  resort  to  an  action 
against  the  company.  Loop  v.  Chamberlain, 
17  Wis.  504. 

Contractors  who  had  an  agreement  with 
a  railroad  company,  by  which  the  contract- 
ors were  to  do  the  grading  and  furnish  the 
ti"s  and  iron  for  the  track,  and  operate  it, 
constructed  the  track  over  plaintiff's  land 
without  consent.  Held,  in  an  action  for 
,tlie  trespass,  that  it  is  proper  to  join  as  co- 
defendants  both  the  railroad  company  and 
the  contractors.  McFaddcn  v.  Schill,  84 
Tex.  77,  19  S.   W.  Rep.  368. 

Where  a  railroad  company  and  its  con- 
tractors enter  into  an  arrangement  by  which 
both  will  have  an  interest  in  the  operation 
of  the  road  when  constructed,  both  are  li- 
able for  the  trespass  of  the  contractors  in 
entering  upon  land  without  consent ;  and 
this  is  so  whether  the  immediate  damage 
be  regarded  as  the  result  of  the  grading  of 


the  road,  or  from  running  cars  thereon. 
McFadden  v.  Schill,  84  Tex.  77,  19  S.  W. 
Rep.  368. 

1066.  Declnratioii.  —  A  declaration 
charging  the  defendant  with  wrongfully  en- 
tering upon  plaintiff's  land  without  leave  or 
license,  tearing  down  fences,  diggmg  up 
and  removing  the  soil,  making  excavations 
and  embankments,  and  building  a  roadbed 
for  a  railroad  thereon,  and  fencing  out  a 
strip  across  the  land  66  feet  wide,  and  ex- 
cluding the  plaintiff  from  the  possession 
thereof,  sets  forth  a  cause  of  action,  the  gist 
of  which  is  trespass  to  real  estate.  Wood  v. 
Michigan  Air  Line  R.  Co.,  81  Mich.  358,  45 
N.  W.  Rep.  980. 

A  landowner  brought  suit  against  a  rail- 
road company  and  its  lessee,  and  alleged 
that  the  company  had  entered  upon  his 
land  without  consent,  and  had  constructed 
and  for  more  than  six  months  had  oper- 
ated a  railroad  thereon  without  making 
compensation,  and  prayed  that  the  com- 
pany might  be  enjoined  from  running  cars 
over  the  land  until  his  damages  might  be 
assessed  and  paid.  Held,  that  the  action 
was  not  in  trespass  qtuire  clausitm,  and  that 
damages  could  not  be  assessed  as  they 
might  in  that  form  of  action.  Davis  v.  La 
Crossed' M.  R.  Co.,  12  Wis.  16. — AprROVEU 
IN  Evans  v.  Missouri,  I.  &  N.  R.  Co.,  64 
Mo.  453.  Distinguished  in  Vilas  v.  Mil- 
waukee &  M.  R.  Co.,  15  Wis.  233.  Fol- 
lowed IN  Pettibone  v.  La  Crosse  &  M.  R. 
Co.,  14  Wis.  443  ;  Ford  v.  Chicago  «S  N.  W. 
R.  Co.,  14  Wis.  609. 

1067.  Complaint.— In  an  action  against 
a  railroad  company  for  trespass  in  construct- 
ing and  operating  its  railroad  for  six  years 
upon  a  public  street  in  front  of  plaintift's 
lots,  where  the  complaint  does  not  allege 
the  existence  of  any  buildings  on  the  lots, 
or  injury  to  the  use  of  the  lots,  or  any  spe- 
cial damage  whatever,  plaintiff  cannot  re- 
cover for  loss  of  the  use  of  the  lots,  loss  of 
rent  of  shops,  or  loss  of  custom  in  business. 
Wampach  v.  St.  Paul  &^  S.  C.  R.  Co.,  21 

Minn.  364. 

A  complaint  in  trespass  for  entering 
upon  land  without  first  having  made  com- 
pensation, which  contains  the  other  neces- 
sary averments,  is  sufficient,  though  it  does 
not  charge  that  the  company  entered  "with 
force  and  arms,"  or  that  the  entry  was  con- 
trary to  the  wishes  of  the  landowner,  or 
that  it  was  unlawful.     If  the  company  en- 


EMINENT  DOMAIN,  1068-1070. 


873 


ars  thereon. 
n,  19  S.  IV. 

declaration 
rongfully  en- 
lout  leave  or 

digging  up 

excavations 
ng  a  roadbed 
encing  out  a 

de,  and  ex- 
possession 
tion,  the  gist 
ite.  Wood  v. 
Mich.  358,  45 

gainst  a  rail- 
,  and  alleged 
ed   upon   his 
constructed 
IS  had  oper- 
lout   making 
lat  the  corn- 
running  cars 
jes  might  be 
It  the  action 
urn,  and  tiiat 
ised  as   they 
Davis  V.  La 
— Approved 
N.  R.  Co.,  64 
Vilas  V.  Mil- 
s.  233.     FOL- 
osse  &  M.  R. 
:ago  &  N.  W. 

iction  against 
inconstruct- 
for  six  years 
of  plaintiff's 
s  not  allege 
i  on  the  lots, 
3,  or  any  spe- 
fF  cannot  re- 
;  lots,  loss  of 
1  in  business. 
C.  R.  Co.,  21 

For  entering 
I  made  corn- 
other  neces- 
ougii  it  does 
itered  "with 
itry  was  con- 
ndowner,  or 
company  en- 


tcrea  under  a  license  from  the  plaintiflF,  that 
is  matter  of  defense.  Pomeroy  v.  Milwaukee 
&*  C.  A\  Co.,  16  Wis.  640. 

A  complaint  alleged  in  substance  that  in 
a  certain  month  defendant,  a  railroad  con- 
tractor, without  leave,  wrongfully  entered 
upon  certain  land  in  which  plaintiff  had  an 
undivided  interest,  and  broke  up  said  land, 
and  proceeded  to  locate  a  railroad  over  it, 
and  graded  and  prepared  a  railroad  track 
thereon  and  rendered  the  whole  of  said 
land  worthless  to  the  plaintifT;  and  claimed 
damages  in  a  certain  sum.  Held,  that  the 
complaint  did  not  show  a  cause  of  action 
for  the  assessment  of  damages  as  in  a  con- 
demnation proceeding,  but  an  action  of 
trespass.  Loop  v.  Chamberlain,  17  Wis.  504. 

1068.  Petition.— In  ati  action  against 
a  company  for  taking  and  injuring  land  out- 
side of  its  right  of  way,  the  petition  need 
not  allege  that  the  acts  were  negligently 
done.  McCordv.  Doniphan  Branch  J\.  Co., 
21  Mo.  App.  92. 

Where  a  petition  states  only  that  a  com- 
pany, in  locatingand  constructing  its  road  on 
and  through  the  plaintiff's  land,  appropriated 
about  two  acres  of  the  land  to  its  own  use, 
and  located  its  road  through  the  land  in  a 
diagonal  manner  so  as  to  greatly  injure  the 
same,  and  committed  other  acts  and  tres- 
passes upon  the  land  to  the  plaintiff's  dam- 
age of  one  hundred  and  fifty  dollars — held, 
thiit  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and 
the  defect  being  not  mere'  a  want  of  facts 
necessary  to  constitute  a  perfect  statement 
of  the  cause  of  action,  such  defect  is  not 
cured  by  verdict.  Cleveland  &^  P.  R.  Co. 
V.  Stack-house,  10  Ohio  St.  567.  —  DiSTlN- 
(lUisHK.t)  IN  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Weaver,  10  Kan.  344. 

10(>0.  Ph'si.— A  plea  to  an  action  of 
itcspass,  justifying  the  entry  on  the  land  by 
a  railroad  under  proceedings  to  condemn  tlie 
right  of  way,  in  which  notice  was  not  given 
to  the  owner,  is  insufficient  to  bar  the  action. 
Whether  the  proceedings  were  instituted 
under  the  III.  Act  of  1845  or  that  of  1852,  the 
notice  is  equiilly  required.  Peoria  &=  K.  /. 
R.  Co.  v.  Warner,  61  ///.  52, 12  Am.  Ry.  Rep. 
444. 

In  trespass  against  a  company  for  build- 
ing its  road  on  plaintiff's  land,  a  plea  aver- 
ring that  the  land  was,  before  entry,  con- 
demned and  comjjensation  tendered  is  bad 
on  demurrer,  if  it  appears  that  notice  of 
the   proceedings    was    not   served  on  the 


owner,  but  on  her  husband,  no  reason  being 
shown  for  the  failure  to  notify  her.  Such 
proceedings  are  ^void,  and  merely  standing 
by  while  the  road  was  being  built  does  not 
estop  the  owner  from  suing  in  trespass. 
Canton,  A.  &>  N.  R.  Co.  v.  French,  68  Miss. 
22,  8  So.  Rep.  512. — Following  Louis- 
ville, N.  O.  &  T.  R.  Co.  V.  Dickson,  63  Miss. 
3S0. 

In  trespass  against  a  company  for  break- 
ing and  entering  the  plaintiff's  close,  where 
defendants  justify  under  and  by  virtue  of 
their  charter,  on  the  ground  that  the  land 
in  question  was  necessary  for  the  construc- 
tion of  their  railroad,  and  that  the  defend- 
ants, by  their  agents,  surveyors,  aind  engi- 
neers, entered  for  the  purpose  of  making 
surveys,  an  averment  in  the  plea  that  there 
was  a  disagreement  between  the  plaintiff 
and  defendants  as  to  the  price  of  the  land, 
and  that  while  such  disagreement  existed  J. 
M.,  first  judge,  on  the  petition  of  the  de- 
fendants in  writing,  duly  issued  and  deliv- 
ered his  warrant,  etc.,  is  a  sufficient  aver- 
ment of  the  presenting  of  a  petition  ;  nor  is 
it  necessary  in  a  plea  to  set  out  the  names 
and  places  of  abode  of  the  12  jurors,  drawn 
for  the  purpose  of  appraising  the  value  of 
land  taken  for  a  railroad.  It  is  sufficient  to 
mention  the  names  of  those  who  were  ac- 
tually sworn.  Polly  v.  Saratoga  &>  W.  R. 
Co.,  9  Barl>.  {N.  V.)  449. 

1070.  Answer.— A  company  having  a 
right  of  way  absolutely  by  its  charter,  sub- 
ject only  to  damages  for  taking  land  with- 
out compensation,  is  not  liable  to  an  action 
of  trespass  for  doing  to.  The  remedy  pro- 
vided by  Ark.  Act  of  January  22,  1855,  for 
obtaining  assessment  and  payment  of  dam- 
ages, is  exclusive.  But  companies  organized 
under  general  acts  under  the  Ark.  consti- 
tution of  1868  have  no  such  general  right 
to  enter  upon  and  use  lands.  They  must 
first  make,  or  provide  for,  compensation  for 
them,  or  they  will  be  liable  in  trespass  for 
the  entry  upon  and  taking  of  the  land.  If 
a  railroad  company  belong  to  the  class  not 
liable  to  the  action  of  trespass,  it  must 
show  it  in  its  answer  to  such  action  ;  other- 
wise the  general  rule  applies,  which  makes 
corporations,  as  well  as  individuals,  liable 
for  civil  torts.  Li/fle  Rock  &*  Ft.  S.  R.  Co. 
V.  Dyer,  10  Am.  &>  Eng.  R.  Cas.  33,  35  Ark. 
360. 

In  trespass  against  a  company  for  entering 
upon  plaintiff's  land,  defendant  answered 
that  another  company  had  duly  condemned 
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tlie  land  for  its  right  of  w.iy,  and  subse- 
quently mortgaged  all  its  fraiiciiises  and 
property  to  secure  bonds  issued  by  it,  and 
tliat  at  a  foreclosuie  sale  under  said  mort- 
gage the  defendant  had  purchased  all  the 
property  and  franchises  of  defendant  in 
foreclosure,  and  in  consequence  entered 
upon  the  land  in  question  and  constructed 
its  road  thereon.  Plaintiff  demurred  to  the 
answer  on  the  ground  that  the  first-named 
company  had  by  non-user  and  failure  to 
construct  its  road  forfeited  its  franchises. 
Held,  that  this  could  not  be  taken  advan- 
tage of  in  the  present  proceeding,  and  that 
the  answer  was  a  valid  defense.  Loi^an  v. 
Vernon,  G.  &^  A'.  A\  Co.,  14  Am.  &"  Eng.  A'. 
Cas.  43,  90  Ifiif.  552. 

1071.  Siinplemcutal  answer.— In 
an  action  by  the  owner  of  land  entered 
upon  before  making  compensation,  to  re- 
cover damages  for  such  trespass,  and  for 
an  injunciion,  where  the  answer  alleged  the 
commencement,  since  taking  the  land,  of 
proceedings  to  ascertain  the  compensation 
to  be  paid,  and  that  the  commissioners  were 
proceeding  with  all  convenient  speed,  a  sup- 
plemental answer  alleging  that  since  the 
original  answer  the  commissioners  have 
made  their  award  of  the  value  of  the  land 
when  entered  on  by  the  defendant,  and  the 
company  is  ready  and  willing,  and  thereby 
offers  to  pay  the  same  to  plaintiff  or  bring 
the  same  into  court,  states  no  facts  ma- 
terial to  the  case  occurring  since  the  orig- 
inal answer.  Hursh  v.  First  Div.  St.  P.  &^ 
P.  R.  Co.,  17  Minn.  439  {Gil.  417),  4  Am. 
Ky.  Rfp.  204. — Referrkd  to  in  Greve  v. 
First  D;v.  St.  P.  &  P.  R.  Co.,  26  Minn.  66. 

^«)7tJ.  Matters  of  defense,  geiier- 
■  \  .--■'  railroad  company  building  its  road 
\j  '1  '  "*  iand  of  a  person  without  obtaining 
h  .•  ^..ii:soiit,  or  the  right  of  way,  is  liable  as 
.  .'  -  -er;  and  a  condemnation  of  the 
r'.\^.'  'vay,  and  a  deposit  of  money  as  re- 
quired by  statute,  after  the  trespass  is  com- 
mitted and  an  action  therefor  commenced, 
is  not  a  bar  to  the  action.  Missouri,  K.  &^ 
T.  A'.  Co.  V.  JTiird,  10  A'an.  352.— Ex- 
plained IN  Central  Branch  U.  P.  R.  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan.  453. 
Quoted  in  Chicago,  K.  &  W.  R.  Co.  ?/. 
Watkins,  40  Am.  &  Eng.  R.  Cas.  499,  43 
Kan.  50,  22  Pac.  Rep.  985. 

Proceedings  to  condemn  may  be  institut- 
ed after  the  appropriation  of  the  land  ;  but 
such  subsequent  proceedings  will  not  cure 
any  antecedent  trespass  committed  by  the 


party  seeking  to  condemn.  Cory  v.  Chicago, 
B.  &0  A'.C.  A'.  Co.,  44  Atn.  &^  Eng.  A'.  Cus. 
183,  100  Mo.  282,  13  S.   W.  Rep.  346. 

In  trespass  to  ry  title  against  a  railway 
company,  which  iiad  without  condemnation 
constructed  its  road  across  the  land  for  a 
period  long  enough  to  bar  the  claim  of  the 
plaintiff  for  damages,  the  district  court  has 
no  jurisdiction  on  the  application  of  de- 
fendant to  change  the  suit  to  one  condemn- 
ing the  right  of  way  over  the  land.  The 
defendant  could  only  obtain  a  condemna- 
tion in  the  manner  pointed  out  by  the 
statute.  Gulf,  C.  Ssr'  S.  F.  R.  Co.  v.  Poin- 
dexter,  70  Tex.  98,  7  S.  W.  Rep.  316.— Fol- 
lowed IN  Galveston  Wharf  Co.  v.  Gulf,  C. 
&  S.  F.  R.  Co.,  36  Am.  &  Eng.  R,  Cas.  668, 
72  Tex.  454,  10  S.  W.  Rep.  537. 

1073.  License  to  enter. — A  parol 
license  given  by  the  owner  to  a  railroad 
company  to  nter  upon  his  land  and  con- 
struct therecii  their  road  is  not  within  the 
statute  of  frauds,  and  is  a  good  defense  to 
an  action  of  trespass  against  the  railroad 
company  for  an  entry  on  the  land.  New 
Orleans,  J.  &'  G.  N.  R.  Co.  v.  Aloye,  39  Miss. 
374. — Followed  in  Currie  %>.  Natchez,  J. 
&  C.  R.  Co.,  20  Am.  &  Eng.  R.  Cas.  303,  61 
Miss.  725 ;  Natchez,  J.  &  C.  R.  Co.  v.  Cur- 
rie, 62  Miss.  506. 

A  railway  company  which  has  entered 
upon  land  under  a  license  from  the  owner, 
and  constructed  its  road,  cannot  plead  such 
license  as  a  defense  to  an  action  of  trespass 
quare  clansumf regit,  for  running  its  trains 
over  said  land,  brought  by  the  owner  there- 
of. •  A  right  of  way  can  only  be  acquired  by 
deed.  Baltimore  &*  H,  R.  Co.  v.  Algire,  23 
Am.  (S-  Eng.  R.  Cas.  145,  63  Aft/.  319. 

A  lessee  of  land,  who  only  has  the  right 
to  enter  upon  the  land  for  the  purpose  of 
quarrying  rock  and  removing  \*  from  the 
land,  has  no  authority  to  authorize  a  rail- 
road company  to  enter  upon  the  land  and 
construct  its  track ;  and  when  sued  for 
such  entry,  such  authority  cannot  be  set  up 
as  a  defense.  Snell  v.  M^asatc/i  &^  J.  V.  R. 
Co.,  14  Am.  <S-  Eng.  R.  Cas.  475,  3  Utah 
192,  2  Pac.  Rep.  193. 

1074.  Consent  or  acquiescence  of 
owner,  when  a  bar.— Where  a  company 
makes  an  unlawful  entry  upon  the  land  of 
another  person,  for  the  purpose  of  con- 
structing thereon  a  roadbed  for  its  track,  it 
is  the  duty  of  such  person,  at  once  and  per- 
emptorily, to  forbid  such  unlawful  entry, 
and  to  undertake  the  necessary  legal  means 
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to  prevent  it.     Mitchell  v.  New  Orleans  &* 
N.  E.  R.  Co.,  41  La.  Ann.  363,  6  So.  Rep. 

If,  on  the  contiary,  he  fail  to  invoke  the 
arm  of  the  law,  and  at  the  time  when  it 
would  have  been  of  avail  to  him,  and  ac- 
quiesce in  such  entry  and  permit  the  cor- 
poration to  construct  the  road  thereon, 
without  resorting  to  expropriation  proceed- 
ings, he  cannot  afterwards  require  its  dem- 
olition, or  prevent  its  use.  Milchcll  v.  Neiv 
Orleans  A-  N.  E.  R.  Co.,  41  La.  Ann. 
363,  6  So.  Rep.  522.  St.  Julicn  v.  Morj^an's 
J..  (S-  T.  R.  &^  S.  Co.,  33  Am.  &^  Eng.  R. 
Cas.  92,  39  La.  Ann.  1063,  3  So.  Rep.  280, 
Hanlin  v.  Chicago  i3^  A^.  VV.  R.  Co.,  20  Am, 
&*  Eng,  R.  Cas.  70,  61  /F«.  515,  21  A'.  W. 
Rep.  623.— Reviewing  Buchner  v.  Chicago, 
M.  &  N.  W.  R.  Co.,  56  Wis.  403. 

Such  owner  is  not  debarred  of  his  action 
for  compensatory  damages  if  instituted  at 
the  domicil  of  the  company ;  but  he  can- 
not affect  to  treat  such  entry  as  tortious, 
and  sue  it  as  a  trespasser  at  the  place  where 
the  injury  is  alleged  to  have  been  sustained. 
St.  Jiilien  v.  Morgan's  L.  &^  T.  R.  &*  S. 
Co. ,  33  Am.  <5^  Eng.  R.  Cas.  92,  39  La.  Ann. 
1063,  3  So.  Rep.  280. 

VVliere  a  railroad  is  located  on  land  other 
than  that  granted,  but  with  the  knowledge 
of  the  owner,  who  makes  no  objection,  but 
declares  his  intention  to  claim  damages, 
the  company  cannot  be  held  as  a  trespasser 
or  wrong-doer.  Ilosher  v.  Kansas  City,  St. 
J.  &>  C.  B.  R.  Co.,  60  Mo.  329,  c)  Am.  Ry. 
Rep.  230. 

A  company  proceeded  to  condemn  lands, 
and  deposited  the  amount  of  damages  as- 
sessed with  the  county  treasurer  to  the 
credit  of  the  landowner,  who,  with  full 
knowledge  of  certain  defects  in  the  proceed- 
ings, demanded  and  received  the  money, 
and  allowed  the  Company  to  enter  and  oc- 
cu|)y  the  land  for  two  years  without  objec- 
tion. Held,  that  he  waived  the  right  to 
then  bring  an  action  of  trespass  and  set  up 
the  irregularity  of  the  proceedings  as  insuf- 
ficient to  give  the  company  the  right  to 
enter.  Hitchcock  \.  L)au/>iiry  &•  A'.  R.  Co., 
25  Conn.  516. — FoLi.ciwiNC.  Hawlcyz/.  Har- 
rall,  19  Conn.  142;  Whittlesey  v.  Hartford, 
P.  &  F.  R.  Co.,  23  Conn.  421. 

1075.  Acquii'scc'iict'  or  laches  of 
owner,  when  not  a  bar.*— If  a  company 
enter  upon  iands  ot  another  without  objec- 

*  See  also  <7»/^  087,  1017,  1043,  1044. 


tion,  and  construct  its  road,  yet  if  it  oper- 
ate its  trains  over  such  lands  after  notice  to 
cease,  and  before  condemnation  and  pay- 
ment of  damages,  it  will  be  liable  in  tres- 
pass for  damages.  Chicago  &•  /.  R.  Co.  v. 
Davis,  86  ///.  20,  17  Am.  Ry.  Rep.  405. 

While  the  lapse  uf  six  yei'ts  from  the 
time  an  action  accrued  for  land  damaf^e 
might,  unexplained,  constitute  a  waiver  of 
damage,  yet  where  the  circumstances  show 
that  thcie  has  been  no  waiver,  and  no  title 
acquired  by  prescription,  simple  lapse  of 
time  would  not  bar  the  landowner's  right 
to  bring  suit  against  the  road,  for  an  ob- 
struction which  was  a  continuing  trespass, 
tliough  there  would  be  a  limitation  of  dam- 
ages to  the  period  of  six  years  immediately 
preceding  the  date  of  the  writ.  Perkins  v. 
Maine  C.  R.  Co.,  72  Me.  95. 

Mere  silence  of  a  landowner,  in  the  ab- 
sence of  a  wilful  trespass  upon  his  property 
by  a  railroad  company,  waives  nothing  and 
consents  to  nothing,  and  therefore  does 
not  prevent  the  landowner  from  maintain- 
ing trespass  against  the  company  ;  and  the 
company  cannot  set  up  as  a  defense  that  the 
commissioners  in  the  condemnation  pro- 
ceedings awarded  damages  for  the  trespass, 
unless  that  appears  on  the  face  of  the  pro- 
ceedings. Leber  v.  Minneapolis  &•  N. 
W.  R.  Co.,  29  Minn.  256,  13  N.   IV.  Rep. 

31- 

Where  a  party  enters  upon  land  of  an- 
other, knowing  that  the  entry  is  without 
right  or  title,  and  maintains  his  possession 
of  such  property  without  the  owner's  per- 
mission or  consent,  such  party  obtains  no 
right  to  said  land  which  can  ripen  into  a 
right  of  possession  except  by  adverse  pos- 
session for  the  statutory  period,  even  though 
the  owner  makes  no  objection  and  the 
trespasser  makes  valuable  improvements. 
Coombs  V.  Salt  Lake  &>  Ft.  D.  Co.,  9  Utah 
322,  34  Pac.  Rep.  248. 

To  maintain  an  action  against  a  contrac- 
tor for  a  trespass  on  land  before  the  com- 
pany has  acquired  the  right  to  enter,  it  is 
not  necessary  that  the  owner  of  the  land 
should  have  forbidden  the  contractor  to 
construct  a  railroad  upon  it.  I^oop  v. 
Chamberlain,  17  Wis.  504. 

The  mere  failure  of  a  landowner  to  order 
a  railroad  company  off  his  land,  or  to  bring 
his  action  against  it  as  a  trespasser  until 
near  the  end  of  the  statutory  period  of  limi- 
tation, will  not  operate  as  a  consent  to  its 
occupation  and  use  of  the  land.    Rusch  v. 
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Milwaukee,  L.  S.  &^  IV.  A\  C<;.,  54  IVis.  136, 
1 1  A^.  fF.  AV/.  253. 

A  railroad  company  entered  upon  land  of 
an  infant,  and  against  the  protest  of  its 
guardian,  and  constructed  its  road  during 
tiie  minority  of  tiie  infant.  HeM,  that  the 
company  was  liable  for  a  trespass,  and  that 
the  silence  of  the  infant  did  not  estop  her 
from  maintaining  an  action  after  she  be- 
came of  age,  the  company  not  having  made 
any  inii)rovemeiits  after  she  became  of  age. 
A'(7i'  Orieans  &^  S.  A'.  Co.  v. /ones,  2  Am, 
&0  En^.  A".  Cas.  425,  6S  Ala.  48. 

C,  by  parol,  directed  the  engineers  of  the 
N.,  J.  &  C.  R.  Co.  not  to  intrude  upon  her 
land.  Her  lot  was,  however,  invaded  and 
an  excavation  made.  The  ccjmpany  entered 
upon  the  excavation  and  built  its  track  and 
used  the  roadbed.  Whether  she  assented 
to  such  entry  and  use  is  doubtful,  she  de- 
nying it  and  others  asserting  that  she  did. 
She  sued  the  railroad  for  damages  both  for 
the  excavation  and  the  subsequent  entry. 
The  court  below  held  that  she  could  obtain 
damages  only  for  the  excavation,  to  which 
she  had  not  assented,  and  not  for  the  sub- 
sequent entry.  Held,  that  this  ruling  was 
incorrect,  because  it  virtually  assumed  the 
disputed  question  of  fact  against  the  plain- 
tiff. Currie\.  Natchez,  J.  <S~»  C.  R.  Co.,  20 
Am.  <&^  ling.  R.  Cas.  303,  61  Miss.  725. 

A  railroad  company  constructed  its  track 
without  authority  upon  a  highway,  the  fee 
to  which  belonged  to  plaintiff.  It  subse- 
quently mortgaged  its  property  and  fran- 
chises, and  defendant  company  became  the 
purchaser  at  a  foreclosure  sale.  Seventeen 
years  after  the  track  was  constructed,  plain- 
tiff brought  an  action  to  enjoin  the  opera- 
tion of  the  road  until  his  damages  were 
paid.  Plaintiff  never  knew  that  defendant 
company  even  claimed  that  the  property 
sold  included  a  right  of  way  over  his  land. 
Held,  that  the  laches  of  plaintiff,  under  the 
circumstances,  did  not  amount  to  an  estop- 
pel, and  the  bill  might  be  maintained. 
Syracuse  Solar  Salt  Co.  v.  Rome,  IV.  &^  O.  R. 
Co.,  51  IV.  Y.  S.  R.  520, 67  Hun  153,  22  N.  V, 
Supp.  321. — Applying  Henderson  v.  New 
York  C.  R.  Co.,  78  N.  Y.  423;  Murdock  v. 
Prospect  Park  &  C.  I.  R.  Co.,  73  N.  Y.  579; 
Shepard  v.  Manhattan  R.  Co.,  117  N.  Y. 
442,  27  N.  Y.  S.  R.  705 ;  Galvvay  v.  Metro- 
politan El.  R.  Co..  128  N.  Y.  F32,  40  N.  Y. 
S.  R.  145  ;  Lynch  v.  Metropolitan  El.  R. 
Co..  129  N.  Y.  274,  41  N.  Y.  S.  R.  541. 
Quoting  American  Bank  Note  Co.  v.  Ne\7 


York  El.  R.  Co..  129  N.  Y.  270,  41  N.  Y.  S. 
R.  531.  Reviewing  New  York  Rubber  Co. 
V.  Rothery,  107  N.  Y.  310,  12  N.  Y.  S.  R.  53. 

1U70.  ICeccptioii  of  award  a.s  a 
waiver  of  orij;iiial  trcsi»a.ss.*— Where 
land  has  been  taken  and  condemned  accord- 
ing to  the  provisions  of  the  company's 
charter,  and  the  compensation  has  been 
regularly  ascertained  and  paid,  an  action  of 
trespass  will  not  lie  against  agents  of  the 
company  forentering  upon  the  land.  Burns 
V.  Dotige,  9  Wis.  458. 

Hut  the  reception  by  the  owner  o'  the 
land,  of  the  money  allowed  by  the  commis- 
sioners on  the  condemnation,  is  not  a 
waiver  of  a  trespass  committed  by  the  un- 
authorized entry  and  occupancy  by  the 
agents  of  the  road  before  the  condemnation 
of  the  land  had  been  perfected.  Powers  v. 
Hurmert,  51  Mo.  136,  3  Am.  Ry.  Rep.  68. 

In  such  proceedings  the  original  trespass 
is  not  involved  and  cannot  be  considered. 
Caitton,  A.  iSr>»  N.  R.  Co,  v.  French,  68  Miss. 
22,  8  So.  Rep.  512. 

1077.  Atliiiissibility  of  evhleiicc.-- 
Where  a  railroad  company  is  sued  in  tres- 
pass for  entering  upon  land,  after  it  has 
condemned  a  right  of  way,  the  proceedings 
in  condemning  the  land  are  admissible  as 
evidence,  and  cannot  be  impeached  collater- 
ally ;  and  all  presumptions  are  in  favor  of 
their  regularity.  Galena  i3>«  C.  U,  R.  Co.  v. 
Pound,  22  ///.  399. 

In  an  action  of  wilful  trespass  against  de- 
fendant for  constructing  and  operating  its 
railroad  across  a  village  lot  of  plaintiff, 
whereon  was  a  house  in  which  she  resided, 
testimony  tending  to  show  the  effect  upon 
the  use  of  the  house,  and  the  discomfort  and 
annoyance  to  the  plaintiff  by  reason  thereof, 
is  competent,  no  question  being  raised  as  to 
the  sufficiency  of  the  averments  in  the  com- 
plaint. Spencer  v.  St.  Paul  &>  .S.  C.  R.  Co., 
22  Minn.  29,  19  Am.  Ry.  Rep.  416.— Fol- 
lowed IN  Wampach  7/.  St.  Paul  &  S.  C.  R. 
Co.,  22  Minn.  34. 

In  trespass  by  the  owner  of  land  for  dam- 
ages because  of  the  excavation  of  and  entry 
upon  the  land  by  defendant  for  a  right  of 
way,  it  is  error  for  the  court  to  exclude  from 
the  consideration  of  the  jury  evidence  tend- 
ing to  show  that  the  plaintiff  verbally  agreed 
to  dedicate  the  right  of  way  over  the  land 

■"■Company  cannot  avoid  liability  for  trespass 
by  subsequently  proceeding  to  condemn,  see  47 
Am.  &  E.NG.  R,  Cas.  ic,2,  abslr. 
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in  controversy,  and  that  she  promised  verb- 
ally to  sign  a  writing  to  that  etiect  wlienever 
called  upon,  even  though  the  only  consider- 
ation for  said  promise  was  that  the  defend- 
ant would  locate  its  depot  at  a  particular 
place  named.  Currie  v.  Naiches,  J.  &"  C. 
A\  Co.,  20  Am.  &^  Eni;^.  R,  Cas.  303,  61 
Miss.  725. 

In  trespass  by  a  tenant  against  a  railroad 
company,  the  record  of  a  suit  by  tlie  lessor 
against  the  company  for  his  damages,  con- 
taining the  bond  given  by  the  company  for 
the  security  of  the  lessor's  damages,  is  not 
admissible  in  evidence  to  show  that  the  com- 
pany had  the  right  to  appropriate  the 
tenant's  property ;  but  the  record  of  an 
action  of  ejectment  by  a  third  party  against 
the  lessor  for  the  land  leased,  and  a  dis- 
claimer, tiled  by  the  lessor  for  part  of  said 
land,  are  admissible  as  aflecting  the  measure 
of  damages  suflered  by  the  tenant.  Penn- 
sylvania li.  Co.  v.  Eby,  107  Pa.  St.  166. 

Testimony  as  to  what  would  be  the  value 
of  wharves  which  could  have  been  erected 
on  the  land  by  the  usee  of  the  plaintiffs,  and 
the  value  of  a  bridge  at  that  point  per  day, 
week,  or  year,  had  one  been  built  by  him, 
was  not  admissible  on  the  trial  of  an  action 
of  trespass  against  the  railroad  company  for 
locating  its  road  on  the  land,  cutting  down 
timber,  and  establishing  buildings  and 
wharves  ;  the  question  being.  If  this  were  a 
trespass,  what  was  the  condition  of  the  land 
at  the  time  the  same  was  committed,  and 
how  much  was  it  injured  thereby?  Wrights- 
ville  &>  T.  R.  Co.  v.  Holmes,  43  Am.  St* 
Eng.  R.  Cas.  609,  85  Ga.  668,  11  S.  E.  Rep. 
658. 

1078.  Sufficiency  of  evidence.— 
Where  a  landowner  sues  a  company  for 
trespassing  upon  his  land  outside  of  the 
right  of  way,  the  location  of  the  road,  as 
shown  by  its  map  filed  with  the  county 
commissioners,  as  required  by  statute,  is 
conclusive  as  to  the  location,  and  cannot  be 
contradicted  by  extrinsic  evidence.  Haaen 
v.  Boston &^M.  R.  Co.,  2  Gray  (^Mass^  574.— 
Quoted  in  Illinois  C.  R.  Co.  v.  Houghton, 
126  111.  233,  18  N.  E.  Rep.  301,  I  L.  R.  A. 
213. 

The  condemnation  papers  for  a  right  of 
way  in  question  being  lost,  the  facts  of 
the  condemnation  and  the  payment  of  the 
award  to  the  plaintiff  are  sufficiently  estab- 
lished by  other  evidence.  Marling  v.  Bur- 
lington, C.  R.  &*  N,  R.  Co.,  67  Iowa  331,  25 
N.  W.  Rep.  268. 


Where  it  was  shown  by  parol  that  the 
condemning  company  had  changed  its  name 
and  that  the  defendant  lield  under  a  con- 
veyance from  one  who  purciiased  the  right 
of  way  at  a  foreclosure  sale,  in  an  action 
brought  against  the  rondemning  company, 
in  its  new  name,  this  is  sullicient  evidence 
that  defendant  had  succeeded  to  the  rights 
of  the  condenming  company,  especially 
where  there  was  no  adverse  claim  made  by 
the  condemning  company  or  any  one  claim- 
ing under  it.  Marling  v.  Burlington,  C.  R. 
&*  N.  R.  Co.,  67  Iffiva  331,  25  N.  W.  Rtp, 
268. 

A  company  was  sued  for  a  trespass  on 
lands  by  persons  who  entered  by  its  author- 
ity for  the  purpose  of  constructing  the  -.oad. 
Held,  that  it  was  not  necessary,  in  order  to 
charge  the  company,  to  show  the  particular 
contract  between  tlie  company  and  the  per- 
sons committing  the  trespass  by  which  the 
latter  entered.  It  is  sufficient  to  show  that 
they  undertook  to  construct  the  road  for 
the  company,  and  that  they  were  acting  in 
good  faith  in  the  line  of  their  employment 
when  the  trespass  was  committed.  St. 
Louis  Sf*  C.  R.  Co.  V.  Drennan,  26  ///.  App. 
263. 

In  such  case,  where  the  line  of  the  road,  as 
located  on  the  company's  map,  was  subject 
to  any  variation  that  might  be  thereafter 
determined  on,  it  was  immaterial  as  to 
plaintiff's  prima  facie  case,  whether  the 
land  was  or  was  not  on  the  line  shown  by 
the  map,  or  in  a  variation  subsequently 
ordered.  St.  Louis  &*  C.  R.  Co.  v.  Drennan, 
26  ///.  App.  263. 

1079.  Evidence  in  defense. — Where 
the  fact  appears  that  the  trespass  consists 
in  entering  upon  land,  and  digging  up  the 
soil,  and  making  embankments,  it  is  not 
error  to  refuse  evidence  that  the  company 
had  notliing  to  do  in  employing  the  liands 
doing  the  work,  but  that  they  were  em- 
ployed and  paid  by  the  contractors.  Cairo 
&"  St.  L.  R.  Co.  v.  Woosley,  85  ///.  370. 

Where  the  owner  of  lands  brings  trespass 
against  a  company  for  excavations  and 
entry  upon  his  land  for  a  right  of  way, 
proof  that  the  plaintiff,  with  full  knowledge 
of  all  the  facts,  relinquished  all  damages 
because  of  said  alleged  trespass  will  operate 
as  a  complete  defense  to  the  action,  the 
burden  of  proving  the  disclaimer  and  its 
extent  being  upon  the  defendant.  Currie 
v.  Natchez,  J.  &>  C.  R.  Co.,  20  Am.  &•  Eng. 
R,  01.^.303,61  Miss.  725. — Following  New 
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Orleans,  J.  &  G.  N.  R.  Co.  v.  Moye,  39  Miss. 

374. 

Proof  that  the  land  was  omitted  by  mis- 
take from  the  report  of  the  commissioners 
in  a  proceeding  to  condemn  a  right  of  way 
across  this  and  other  lands,  and  that  tlie 
road  was  built  over  the  land  in  controversy 
witli  tlie  knowledge  and  approbation  of 
plaintilf,  is  not  equivalent  to  proof  that  the 
land  was  included  in  the  condemnation. 
(Joiiiln  V.  Smith,  20  Am.  &'  Eitg.  R.  Cas.  209, 
78  Mo.  32. 

The  plaintiff  testified  that  before  the 
company  entered  upon  the  land  it  gave  him 
an  ai^reemcnt  in  writing  to  settle  for  it,  but 
this  agreement  was  not  admitted  or  pleaded 
by  the  defendant  as  a  defense,  nor  was  it 
produced  or  offered  to  be  produced  at  the 
trial.  Jicld,  that  for  the  purpose  of  basing 
upon  it  a  defense  of  accord  and  satisfaction 
it  was  not  before  the  court.  Combs  v.  Smith, 
20  Am.  iS-«  Kni;.  R.  Cas.  209,  78  jlfo.  32. 

1080.  Burden  of  proof.  —  Where  a 
railroad  company  is  sued  in  trespass  for  en- 
tering upon  lands,  the  burden  of  proving  a 
justification,  as  that  the  entry  was  upon 
lands  which  it  had  previously  acquired  for 
a  right  of  way,  is  upon  the  company. 
Hazen  v.  Boston  (3>»  M.  R.  Co.,  2  Gray 
(Mass.)  574. 

1081.  Pleasure  of  damages,  gen- 
erally.*— Where  the  company  enters  upon 
land  without  having  made  compensation, 
and  the  owner  delays  an  action  for  ten 
years,  the  proper  measure  of  damages  is  the 
value  of  the  land  at  the  time  it  was  taken, 
with  the  injury  or  diminution  in  the  value 
of  the  contiguous  lands,  with  interest ;  but 
nothing  should  be  allowed  for  the  increased 
value  created  by  the  construction  of  the 
road,  /ones  v.  New  Orleans  &^  S.  R.  Co.,  14 
Am.  &'  Eng.  R.  Cas.  217,  70  Ala.  227. — 
OuoiED  IN  Oregon  R.  &  N.  Co.  v.  Mosier, 
14  Oreg.  519.— }Va/r/;<-ir,  /.  &*  C.  R.  Co.  v. 
Ciirrie,  62  Miss.  506.— FOLLOWING  New 
Orleans,  J.  &  G.  N.  R.  Co.  v.  Moye,  39  Miss. 
374. 

Where  necessary  damages  to  property 
not  taken  have  been  awarded  in  a  condem- 
nation proceedirg,  or  otherwise  paid  for, 
they  cannot  afterward  be  recovered  in  an 
action  of  tort.  Ohio  &*  M.  R.  Co.  v.  Thill- 
man,  143  ///.  127,  32  N.  E.  Rep.  529.— Ap- 
plying Ohio  &  M.  R.  Co.  V.  Wachter,  123 
111.  440. 

•  See  also  rt«/^,  1008,  1029,  1049. 


Where  a  company  enters  upon  land  with- 
out authority,  an  action  of  trc  jass  therefor 
is  not  barred  by  subsequent  condemnation 
proceedings  instituted  l)y  the  company,  but 
the  damages  will  be  limited  to  sucli  as  have 
accrued  up  to  the  time  of  beginning  the 
proceedings  and  the  costs  of  restoring  the 
premises.  Callanan  v.  I'ort  Huron  &*  N. 
IV.  R.  Co.,  61  Mich.  15,  27  A'.  IV.  Rep.  718. 
— Dlstinguishing  Harlow  v.  Marquette, 
H.&  O.  R.  Co.,  41  Mi'h.  336. 

In  an  action  for  damages  for  wrongfully 
entering  upon  lands  and  taking  and  carry- 
ing away  the  soil,  etc.,  the  proper  measure 
of  damages  is  not  the  actual  damage  sus. 
tained,  but  the  value  of  the  land  removed. 
Mueller  v.  St.  Louis  6-  /.  M.  R.  Co.,  31  Mo. 
262. — Followed  in  Soulard  v.  St.  Louis, 
36  Mo.  546. 

Where  a  company  enters  upon  land  under 
an  agreement  to  pay  a  certain  sum  in  money 
for  a  right  of  way,  and  to  build  a  depot  and 
freight  house  upon  the  premises,  which  it 
fails  to  do,  it  is  error  to  allow  as  the  measure 
of  damages  the  diflerence  in  the  value  of 
the  land  before  the  road  was  constructed 
and  afterward.  Reed  v.  Canastota  Northern 
R.  Co.,  47  N.  V.  S.  R.  593,  20  A^.  V.  Supp. 
241.— Distinguishing  Dayz/.  New  York  0. 
R.  Co.,  31  Barb.  (N.  Y.)  548. 

The  measure  of  damages  is  the  difference 
between  the  market  value  of  the  property 
immediately  before  and  immouiately  after 
construction,  and  a  witness  may  be  asked 
how  much  its  value  has  been  lessened  there- 
by. Beck  V.  Pennsylvania,  P.  &^  B.  R.  Co., 
148  Pa.  St.  271,  23  Atl.  Rep.  900. 

The  unauthorized  construction  of  a  rail- 
way on  plaintiff's  land  gives  no  right  in  or 
to  the  property  thus  illegally  taken,  and  its 
value  at  the  time  such  possession  began 
cannot  affect  the  quantum  of  damages, 
which  must  be  measured  by  the  value  of 
the  land  at  the  time  of  condemnation  and 
consequent  injury  to  the  owner  by  the  tak- 
ing, Texas  U^estern  R.  Co.  v.  Cave,  80  Tex. 
137,  15  S.   IV.  Rep.  1^6. 

A  railroad  company  entered  upon  land 
without  authority  and  built  its  road.  In  an 
action  of  trespass  brought  by  the  landowner 
it  appeared  that  the  company  had  the  stat- 
utory authority  to  take  a  right  of  way  one 
hundred  feet  wide,  and  that  at  one  point 
the  company  had  used  the  land  fifty  feet 
from  the  centre  of  the  track.  Held,  that 
this  might  be  regarded  as  an  election  to 
take  the  full  statutory  width,  and  that  dam- 
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.nges  might  be  awarded  accordingly.  Duck 
River  Valley  N.  G.  R.  Co.  v.  Cochrane,  3  Lea 
(Jfenn.)  478. 

1082.  KU'iiiciits  oi'<laiiint;e.s.  —  The 

plaintiff  is  confmed  to  such  damages  as  may 
liave  been  done  to  tiie  ianti  while  in  his 
possession  ;  and  evidence  of  extra  hazard  to 
the  dwelling  of  plaintiff  from  fire  because 
of  its  proximity  to  the  road  is  not  com- 
petent. The  same  rule  is  applicable  to  the 
measure  of  damages  in  an  assessment  under 
the  statu. ory  remedy.  Fore  v.  Western 
N.  C.  R.  Co.,  loi  JV.  Car.  526,  8  S.  E.  Rep. 

335- 
The  trespass  consisted  in  constructing  a 

railroad  across  a  farm  without  the  right  to 
do  so  having  been  acquired  by  ascertaining 
and  paying  compensation  to  the  owner. 
Held,  that  if  the  ties  and  rails  increased  the 
value  of  the  farm,  that  should  be  considered 
in  determining  the  amount  of  damages ;  but 
if  the  farm  was  no  way  benefited  or  en- 
hanced in  value  by  the  ties  and  rails  being 
laid  across  it,  no  deduction  from  the  dam- 
age done  to  the  farm  should  be  mad«  on 
account  of  the  value  of  the  ties  and  rails. 
Schroeder  v.  De  Graff,  5  Am.  6-  E>'^-  J^.  Cas. 
298,  28  Minn.  299,  9  A^.  W.  Rep.  857.— 
Distinguished  in  Jacksonville,  T.  &  K.  W. 
R.  Co.  V.  Adams,  28  Fla.  631. 

]08!{.  Actual  dniiingcs  to  coni- 
iiicnceiiiciii  of  action.  —  Where  the 
character  of  the  injury  is  permanent,  and 
the  complaint  for  damages  recognizes  the 
right  of  the  defendant  to  continue  in  the 
use  of  the  property  wrongfully  appropri- 
ated and  to  acquire  title  as  a  result  of  the 
suit,  damages  for  the  permanent  deprecia- 
tion of  the  property  may  be  recovered  ;  but 
where  the  action  is  in  trespass,  and  de- 
nies the  defendant's  right  to  continue  the 
obstruction  or  to  acquire  title,  only  such 
damages  as  had  accrued  at  the  time  the  ac- 
tion was  commenced  are  recoverable.  In- 
diana,  B.  &*  IV.  R,  Co.  v.  Eberle,  32  Am.  &* 
Eng.  R.  Cas.  220,  no  /nd.  542,  9  IVest.  Rep. 
206,  1 1  A'.  E.  Rep.  467.  Adams  v.  Hastings 
&^  D.  R.  Co.,  18  Minn.  260  (Gil.  236).— Rk- 
viEWED  IN  Uline  v.  New  York  C.  &  H. 
R.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  3,  loi  N. 
Y.  98,  4  N.  E.  Rep.  ii6.—Sherman  v.  Mil- 
luaukee,  L.  S.  6-  W.  R.  Co.,  40  Wis.  645,  13 
Am.  Ry.  Rep.  459.  —  DISTINGUISHED  IN 
Milwaukee  &  N.  R.  Co.  v.  Strange,  20  Am. 
&  Eng.  R.  Cas.  413,  63  Wis.  178.  Fol- 
lowed IN  Blesch  V.  Chicago  &  N.  W.  R. 
Co.,  43  Wis.  183.    Quoted  in  Taylor  v. 


Chicago,  M.  &  St.  P.  R.  Co.,  22  Am.&  Eng. 
H.  Cas.  123,  63  Wis.  327. 

Tiie  statute  requires  that  a  railroad  com- 
pany shall  pay  for  land  before  it  lias  the 
right  to  enter  upon  and  occupy  it ;  and  if  an 
entry  be  made  without  such  payment,  the 
company  is  liable  in  trespass  to  the  amount 
of  actual  injury  sustained,  and  not  merely 
the  value  of  the  land.  Ref)ullican  Viilley 
R.  Co.  v.  Eink,  18  Ael/.  82,  24  A.  W.  Rep. 
439.— QuoTEt>  IN  Hull  7'.  Chicago,  B.  &  y. 
R.  Co.,  2!  Neb.  371. 

And  it  is  no  defense  that  the  landowner 
has  not  taken  steps  to  have  the  value  of  the 
huid  assessed.  Loop  v.  Chamberlain,  20  Wis, 

135- 

Nor  is  it  any  defense  that  only  six  inches 
in  width  of  the  track  was  upon  plaintiff's 
land,  and  that  a  part  of  the  road  was  at  the 
same  time  constructed  and  operated  upon 
adjoining  lands  not  owned  by  the  plaintiff. 
Blesch  v.  Chicago  &«•  A'.  W.  R.  Co.,  48  Wis. 
168,  2  A^  W.  Rep.  113.— Reviewing  Kuche- 
man  v.  Cliicago,  C.  &  D.  R.  Co.,  46  Iowa  366. 

1084.  Kxeinplary  damages.  —  The 
contractors  of  a  railway  being  guilty  of 
trespasses  upon  the  land  of  another  in  the 
construction  of  the  road,  the  company  will 
be  liable ;  and  if  the  injury  is  wanton  or  wil- 
ful the  company  may  be  required  to  respond 
in  exemplary  damages.  Rock/ord,  R.  /.  <S^ 
St.  L.  R.  Co.  v.  WV/A-,66///.  321.— Follow- 
ing Leslier  v.  Wabash  Nav.  Co.,  14  111.  85  ; 
Hinde  v.  Wabash  Nav.  Co.,  15  111.  72;  Chi- 
cago, St.  P.  &  F.  du  L.  R.  Co.  V.  McCarthy, 
20  III.  388. 

To  justify  an  award  of  exemplary  dam- 
ages the  evidence  must  show,  on  the  de- 
fendant's part,  malice,  fraud,  or  gross  negli- 
gence. The  act  causing  the  damage  must 
be  wanton  or  malicious,  or  gross  and  out- 
rageous, or  there  must  appear  a  design  to 
oppress  and  injure.  The  purpose  of  award- 
ing such  damages  is  to  punish  a  wrong- 
doer, and  unless  a  wrong  motive  exists 
there  is  no  basis  for  such  award.  Powers 
v.  Manhattan  R.   Co.,   \20  AT.  Y.  178,  24  A': 

E.  Rep.  295,  30  A^.  Y.  S.  R.  584.— COM- 
MENTING ON  Story  V.  New  York  El.  R.  Co., 
90  N.  Y.  122.— Quoted  in  Abendroth  v. 
New  York  El.  R.  Co.,  33  N.  Y.  S.  R.  475. 

Although  a  corporation  which  enters 
upon  property  without  right  is  liable  for 
punitive  damages,  yet  where  the  jury  are 
satisfied  that  the  entry  was  made  in  good 
faith  by  the  corporation,  in  the  belief  that 
it  had  the  right  to  do  so,  the  jury  should 
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not  impose  such  dam.igcs,    Pennsylvania  R. 
Co.  V.  E/iy,  107  Pa.  St.  166. 
1084"i.  Tlic  proper  JiidKiiinnt.'*'— The 

appellant  railway  co  npany  constructed  its 
road  across  a  ten-acre  tract  of  land,  tiie 
property  of  VV.  It  was  built  in  1875  or  1876. 
No  condemnation  proceedings  were  taken. 
In  Sei)teinl)er,  18S6,  VV.  suefi  the  company 
in  trespass  to  try  title  for  the  entire 
tract.  The  flcfcndant  flisclainicd,  save  as  to 
ri^jht  of  way  of  fifty  feet.  The  ro.id  occu- 
])ie(l  ten  feet,  ancl  defendant  pleaded  limita- 
tion of  ten  years.  It  did  nut  ask  that  its 
rif(ht  of  way  be  condemned.  On  the  trial, 
the  defendant  failing  to  establish  its  defense, 
and  plaititilT  showing  title,  the  court  prop- 
erly rendered  judgment  for  piaintilT  for  the 
entire  tract  of  land.  'J'exas  Western  A'.  Co. 
v.  1 1 '//son,  51  ylin.  &^  Eiig.  R.  Cas.  364,  83 
Tex.  153,  18  S.  W.  R'p.  j.«5. 

One  of  the  directors  of  the  railway  testi- 
fied :  "  We  went  on  the  land  and  have 
never  paid  for  the  right  of  way.  We  ex- 
pected and  intended  to  pay  for  it  when 
called  upon  at  any  time  by  the  owner." 
The  owner  lived  in  H.,  but  was  away  from 
the  city  at  the  time.  Held,  that  from  this 
the  inference  might  be  drawn  that  the  in- 
ception and  use  of  the  right  of  way  was  in 
subordination  to  the  owner  and  in  recogni- 
tion of  his  superior  rights  in  the  premises. 
The  trial  court  so  holding,  its  action  will 
not  be  revised.  Texas  Western  R.  Co.  v. 
Wilson,  51  Am.  Gr'Em;.  R.  Cas.  364,  83  Tex. 
153,  18  S.  W.  Rep.  325. 

XV.    COHFULSORT  PURCHASE  UNDER   ENG- 
LISH STATUTES. 

I.  Power  to  Take  or  Injuriously  Affect 
Lands.\ 

a.  In  General. 

1080.  Cuastriictioii  of  statutes.— 

Powers  given  to  a  railway  company  in  dero- 
gation of  individual  rights  must  be  exer- 
cised witli  moderation,  and  not  negligently. 
Ji/scoe  V.  Great  Eastern  R.  Co.,  L.  R.  16  Eq. 
636,  21   W.  R.  902. 

A  railway  company  has  the  right  under 
tile  words  "  railway  and  works,"  in  the 
(Dmpulsory  powers  of  its  act  to  take  land 
for  a  station.  Cot/ter  v.  Midland  R.  Co.,  2 
P/iillips  ifi(),  17  L.J.  C/t.  N.  S.  235. 


*  See  also  ante,    1  OOJ),  1 048. 
t  See  also />w/,  1210-1217. 


Where  a  railway  act  provides  "that  it 
should  not  be  lawful  for  the  company  to 
make  or  establish  any  public  station,  yards, 
wharves,  waiting,  loading  or  unloading 
places,  warehouses  or  otlier  buildings  and 
conveniences  for  the  depositing,  receiving, 
loading,  or  keeping  any  passengers  or  cattle, 
or  any  goods,  articles,  matters,  or  things 
upon  the  estate  of  G.,  witimut  his  consent," 
the  word  "public"  does  not  necessarily 
qualify  the  whole  sentence,  and  if  it  does, 
every  convenience  connected  with  the  rail- 
way must  be  considered  as  for  the  public 
use.  Cordon  v.  C/ir/teii/iam  &^  G.  W.  U.  R. 
Co.,  5  Ihav.  229,  2  Ra/lw.  Cas.  8(jo. 

The  statutory  compulsory  powers  of  a 
railway  compimy  to  take  land  will  not  be 
construed  so  as  to  extend  them  beyond  the 
express  words  or  absolutely  necessary  im- 
plication of  the  act.  Lamb  v.  A'ort/i  London 
R.  Co.,  L.  R.  4  C/i.  522,  21  L.  T.  98,  17  W. 
R.  746. 

Where  an  act  of  parliament  permits  a 
railway  company  to  take  lanrls  for  extend- 
ing its  operations,  and  a  subsequent  act  au- 
thorizes it  to  stop  up  a  street,  provided 
another  street  was  made,  and  to  take  the 
lands  included  in  the  deposited  plans,  the 
company  cannot,  under  the  first  act,  take 
lands  for  the  purpose  of  forming  the  new 
street  mentioned  in  the  latter  act.  Lamb  v. 
Nort/i  London  R.  Co.,  L.  R.  4  C/t.  522,  21  L. 
T.98,  17  W.R.  746. 

The  word  "  necessary  "  in  the  68tli  sec- 
tion of  the  Railways  Clauses  Consolidation 
Act  (845  refers  to  the  obligation  to  make 
good  the  interruption,  and  does  not  confine 
the  company  to  any  particular  mode  of 
doing  the  works.  Where  there  are  several 
modes  of  doing  the  works,  the  company, 
acting  under  the  advice  of  their  engineer, 
are  the  sole  judges  which  mode  should  be 
adopted ;  but  if  they  do  not  act  bona  fide 
the  court  will  interfere.  Wi//cinson  v.  lliill, 
n.  &^  W.  R.  J.  R.  &*  D.  Co.,  6  A>n.  &^  Eng. 
R.  Cas.  504,  L.  R.  20  C/t.  D.  323.— Api'LVINO 
Eversfield  v.  Mid-Sussex  R.  Co.,  3  De  G.  & 
J.  286;  Kemp  V.  South-Eastern  R.  Co.,  L.  R. 
7  Ch.  364.  Quoting  an'd  applvinc;  Stock- 
ton &  D.  R.  Co.  V.  Brown,  9  H.  L.  Cas.  246. 
Rkvikwing  Beauchanip  v.  Great  Western 
R.  Co.,  L.  R.  3  Ch.  745  ;  Pugh  v.  Golden 
Valley  R.  Co.,  L.  R.  15  Ch.  D.  330. 

1087.  Preliiniiiury  Kiibscriptioii  to 
stock. — Under  the  i6th  and  17th  sections 
of  the  Lands  Clauses  Act,  requiring  the 
whole  capital  to  be  subscribed  and  a  certifi- 
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cate  obtained  from  the  justices  to  that  elTcct 
before  proceeding  to  take  lands  compul- 
sorily,  it  is  no  answer  to  an  action  against  a 
railway  company  for  not  issuing  its  warrant 
for  the  assessment  of  compensation  for  land 
which  it  has  given  notice  of  its  intention  to 
piirciiase,  that  tlie  whole  capital  has  not 
been  subscribed  as  re(iiiired,since  the  notice 
t(j  treat  is  not  necessarily  an  exercise  of  the 
jiowers  of  the  act  "  in  relation  to  the  com- 
pulsory taking  of  land."     Guest  v.  I'oolc  &> 

/;.  A'.  Co..  L.  A'.  5  c.  /'.  553, 39  /..  y.  C.  P. 

329,  18  W.  R.  836,  22  /,.   T.  589. 

Under  those  provisions  the  magistrate's 
certificate  must,  in  the  absence  (jf  fraud,  be 
taken  as  conclusive  evidence  that  the  capi- 
tal has  decn  subscribed.  Ystalyfcra  Iron 
Co.  V.  Xeat/i  &•  /,'.  A'.  Co.,  29  L.  f.  662.  /,.  A'. 
17  /u/.  142,  43  /,./.  C//.  47fj,  22  jr.  A*.  149. 

Those  provisions  do  not  apply  where  an 
existing  com|)any  is  authorized  to  construct 
a  branch  line.  IVe/tf  v.  S01///1  IVistirn  A'. 
Co.,  32  Bcav.  340,  33  L.  J.  CIt.  142,  <)Jur.  N. 
S.  510. 

An  inquisition  in  a  proceeding  to  take 
land  for  a  railway  need  not  set  iox\.\\  that 
the  whole  caijital  of  the  company  has  been 
subscribed  as  required  by  statute  before  its 
powers  could  be  exercised  ;  if  this  is  not  a 
fact  the  landowner  should  set  it  up  in  his 
answer.    Payne  v.  liristol  &>  E.  R.   Co.,  6 

i\r.  (S-  w.  320. 

10K8.  AVIisit  laiid.s  may  he  taken, 
^«;iicratly> — Where  a  railway  company  is 
empowered  to  take  the  lands  delineated,  it 
may  take  up  to  the  limits  of  deviation  from 
a  plot  of  ground  the  boundary  of  which  is 
left  unclosed  outside  the  limits  of  the  de- 
posited plans.  Doioling  v.  Pontypool,  C.  tS-" 
N.  R.  Co.,  L.  R.  18  /•:</.  714,43  L./.  Ch.  761. 

In  such  a  case  the  word  "  delineated  " 
does  not  mean  surrounded  on  every  side  by 
lines,  but  means  that  the  lands  must  be  so 
skctciied  or  shown  as  to  give  the  owners 
thereof  notice.  Do-iuHni^  v.  Pontypool,  C. 
i^  iV.  R.  Co.,  Z,.  A'.  18  iET^.  714,  43  L.  J.  Ch. 
761. 

Although  the  special  act  of  a  railwaycom- 
pany  gives  it  power  to  take  the  lands  de- 
lineated upon  the  plans,  if  such  delineation 
cf)vers  lands  already  vested  in  and  actually 
used  for  another  railway,  the  company  has 
no  power,  in  the  absence  of  express  statutory 
authority,  to  take  such  lands.  Dublin  &>  D. 
R.  Co.  V.  /VajMH  5-  /\.  R.  Co.,  5  /r.  luj.  393. 

lOHJ).  Necessity  for  tlie  taking. — 
Land  taken  by  a  company  from  an  owner  to 
4  D.  R.  D.— 56. 


divert  a  road,  so  as  \.o  diminish  the  obstruc- 
tion of  such  owner's  entrance,  is  necessary 
for  the  purposes  of  tiie  comi>any's  act,  al- 
though such  owner  does  not  desire  the 
diversion  of  the  road,  and  objects  to  iiis 
lanrl  being  taktin  for  such  purpose.  Ihnv- 
linfr  V.  I'ontypool,  C.  &^  N.  R.  Co.,  L.  R.  18 
Li/.  714.  43  f-J-  Clt.l(y\. 

The  liona  fide  (jpinion  of  the  engineer  of  a 
company  is  the  only  evidence  recpiired  as 
to  the  necessity  or  propriety  of  tiie  com- 
pulsory purchase  of  lands  by  the  company  ; 
the  burflen  of  proving  bad  faith  rests  upon 
the  party  opposing.  Aim ii};; ton  v.  Metro- 
politan Dist.  R.  Co.,  6  /Ini.  &*  Entf.  R.  Ciis. 
562,  L.  R.  19  C//.  J).  559,  51  L.y.  Ch.  305,  46 
L.  r.  443.  30  ;/'.  R.U^i. 

Where  it  does  not  appear  that  land  is 
needed  by  a  company  for  making  its  line,  it 
will  be  restrained  from  comjjulsorily  taking 
such  land,  unless  the  company  produce 
more  proof  that  it  is  really  wanted  than  the 
mere  affidavit  of  its  engineer.  Llowcr  v. 
London,  />.  &•  S.  C.  R.  Co.,  2  Drew.  &^  Sin. 
330,  II  Jur.  N.  S.  406,  34  /..  /  Ch.  540,  13 
W.  R.  518,  12  £.  T.  10. 

A  railway  act  authorizing  a  company  to 
widen,  alter,  enlarge,  and  complete  its  rail- 
way and  other  works  upon  lands  delineated 
on  the  plans  and  described  in  tiie  books  of 
reference,  authorizes  the  building  of  the 
station  upon  part  of  the  lands  dcscribe<l, 
and  not  only  such  works  as  were  necessary 
for  the  widening  of  the  railway,  the  station 
being  necessary  for  public  convenience. 
London  (5^  />.  R.  Co.  v.  Liniehotise  Dist.  Roard 
of  Works,  3  Kay  &'/.  123,  26  L.  J.  Ch.  164. 

The  authority  given  by  section  32  of  the 
Railways  Clauses  Consolidation  Act  1845  to 
take  tem[)orary  possession  of  land  for  the 
purpose  of  forming  roads  does  not  include 
taking  for  the  pur|)ose  of  forming  a  rail- 
road. Land  can  only  be  so  taken  when  the 
taking  is  necessary,  and  mere  saving  of  ex- 
pense does  not  constitute  necessity.  Mor- 
ris V.  Tottenham  &*  A".  G.  R.  Co.,  51  Am.  &• 
Alng.  R.  Cas.  360,  [1892]  2  Ch.  47. —  Re- 
vii'.wiNG  Fenwick  v.  East  London  R.  Co., 
L.  R.  20  Eq.  544. 

Under  the  Railways  Clauses  Act  1863, 
section  16,  a  railway  company  empowered 
by  a  special  act  incorporating  the  pro- 
visions of  the  general  act  to  construct  "a 
railway  and  works"  may,  without  the  con- 
sent of  the  owner,  take  land  for  the  purpose 
of  constructing  the  various  works  men- 
tioned in  section  16,  although  such  works 
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are  not  necessary,  but  only  convenient. 
Sacfii  V.  Maldon,  W.  &*  B.  R.  Co.,  6  Railw. 
Cas.  779,  6  Ex.  143,  20  Z.y.  £'.r.  102. 

When  parliament  authorizes  a  railway 
company  to  take  any  lands  s[)ecially  de- 
sciibed  in  its  act,  the  directors  of  the  com- 
pany are  constituted  the  judges  whether 
I  hey  will  or  not  take  such  lands,  provided 
llicy  act  bona  fide  and  not  for  any  unlawful 
luirpose.  Stockton  Sf  D.  R.  Co.  v.  Broiun,  9 
//.  L.  Cas.  246,  6  Jitr.  N.  S.  1168,  8  V  R. 
708. — Approved  in  Kemp  v.  South-E;istern 
R.  Co.,  L.  R.  7  Ch.  364,  41  L.  J.  Ch.  404,  26 
L.  T.  1 10,  20  W.  R.  306. 

1090.  For  what  purposes  lands 
may  be  takoti.— Under  the  Railways 
Clauses  Act  1845,  a  railway  company  has 
power  to  take  a  strip  of  land  compulsorily 
for  the  purpose  of  giving  an  adjoining 
owner  an  occupation  road  between  the  sev- 
ered parts  of  his  land.  IVz'lk/nson  v.  Hull, 
B.  &>  IV.  R.J.  R.  &>  D.  Co.,  6  Am.  &^  Enj:. 
R.  Cas.  504,  L.  Ji.  20  C/i.  D.  323,  51  L.J. 
Ch.  D.  788,  46  L.  T.  455,  30  IV.  R.  617. 

Section  10  of  the  Railways  Clauses  Act 
1863,  providing  for  the  taking  of  lands  of 
one  company  by  another  "  for  the  pur- 
poses of  the  junction  "  is  not  to  be  confined 
to  the  actual  union  of  the  lines,  but  in- 
cludes the  formation  of  all  necessary 
works.  Dublin  Ss^  D.  R.  Co.  v.  Navaii  &• 
K.   ?.  Co.,  5  Ir.  Eq.  393. 

A  railway  company  empowered  to  enter 
upon  and  take  lands  necessary  for  its  pur- 
pose cannot  take  compulsorily  and  perma- 
nent''.' land  required  only  for  the  purpose  of 
exca  !  ing  materials  therefrom,  although 
such  land  is  within  the  limits  of  deviation. 
Eversfield  v.  Mid-Sussex  R.  Co.,  ^  De  G.  &* 
J.  286,  5  J"r.  N.  S.  776. 

1091.  Takiiij;  land  for  "acconimo- 
datioii  works."— Every  work  which  a 
railway  company  is  empowered  to  do,  and 
not  merely  those  works  which  it  is  com- 
pelled to  do,  is  a  purpose  of  the  undertak- 
ing. Accordingly,  lands  acquired  by  ac- 
commodation works  are  lands  acquired  for 
such  purposes.  Wilkinson  v.  Hull,  B.  &» 
IV.  R.  J.  R.  &'  D.  Co.,  6  Am.  &*  Eng.  R.  Cas. 
504,  L.  R.  20  C/i.  D.  323,  51  L.  J.  Ch.  D. 
788,  46  L.  T.  455,  30  W.  R.  617. 

Drains  constructed  by  a  railway  company 
upon  its  line  for  the  purpose  of  carrying  off 
water,  ar^  not  accommodation  works 
within  sections  68  and  69  of  the  Railways 
Clauses  Act  1845.  Queen  v.  Fisher,  3  B.  &* 
S.  191,  ojur.  ^V.  S.  571,  32  L.J.  Q.  B.  12. 


The  period  of  three  years  specified  in  8 
&  9  Vict.  c.  18  applies  where  the  special 
act  of  a  railway  company  contains  no 
clause  limiting  the  time  for  purchase  of 
land  or  its  accommodation  works.  Sey- 
mour v.  London  &"  S.  W.  R.  Co.,  Sjur.  N. 

S.  753- 

10t>2.  Power  to  purchase  min- 
erals under  the  hind  taken. — Under 
the  Lands  Clauses  Act  1845,  a  railway  com- 
pany which  has  acquired  surface  lands  may 
subsequently  purchase  compulsorily  the 
minerals  under  those  lands.  Errington  v. 
Metropolitan  Dist.  R.  Co.,  6  Am.  &*  Eng. 
R.  Cas.  562,  L.  R.  19  Ch.  D.  559,  51  L.  J. 
Ch.  D.  305.  46  L.  T.  443.  30  W.  R.  663. 

Such  power  is  not  taken  away  by  the 
77th  and  following  sections  of  the  act. 
Errington  v.  Metropolitan  Dist.  R.  Co.,  6 
Am.  (S-»  Eng.  R.  Cas.  562,  L.  R.  19  Ch.  D.  559, 
S^  L.J.  Ch.  D.  305,  46  L.  T.  443,  30  W.  R. 
663. 

Mines  and  minerals  in  land  compulsorily 
purchased  by  a  railway  company  will  not  be 
conveyed  unless  they  have  been  expressly 
mentioned,  even  where  the  land  has  been 
valued  and  taken  at  a  large  price  as  build- 
ing land.  In  re  Metropolitan  Dist.  R.  Co., 
45  L.  T.  103. 

1003.  Conveyances  by  trustees 
and  persons  under  disabilities.— 
Under  the  7th  section  of  the  Lands  Clauses 
Consolidation  Act  1845,  both  trustees  for 
femes  covert  entitled  for  their  separate  use, 
and  also  such  femes  covert  themselves,  are 
persons  competent  to  contract  with  a  com- 
pany for  the  sale  of  lands ;  but  a  company 
with  notice  that  a  feme  co7>ert  so  entitled 
objected  to  a  sale  by  her  trustees,  and  was 
willing  herself  to  contract,  could  not  safely 
take  a  title  from  the  trustees  only.  Peters 
v.  Leaves  &'  E.  G.  R.  Co.,  i  Am,  &»  Eng.  R. 
Cas.  583,  L.  R.  \6  Ch.  D.  703 ;  reversed  as  tc 
the  trustees'  power  to  contract,  3  Am.  <&>• 
Eng.  R.  Cas.  624,  L.  R.  iS  'Jh.  D.  429. 

Trustees  cannot  sell  under  tlie  act  at  a 
price  to  be  determined  by  valuation,  but 
must  first  fix  the  price  by  agreement,  and 
then  ascertain  its  sufficiency  by  valuation. 
Peters  v.  Lewes  &•  E.  G.  R.  Co.,  i  Am.  &^ 
Eng.  R.  Cas.  583.  L.  R.  16  Ch.  D.  703;  re- 
rersed  in  3  Ant,  &*  Eng.  R.  Cas.  624,  L.  R. 
i3  Ch.  Z>.  429. 

Persons  under  disability  who  can  sell  and 
convey  lands  to  a  company  under  8  &  9 
Vict.  c.  18,  p§  6  and  7,  are  able  to  sell  and 
convey  within  the  meaning  of  section  92, 
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St.  Thomas's  Alospital  v.  C/tartng-Cross  R. 
Co.,  I  Johns.  <S-  H.  400,  7  Jur.  N.  S.  256,  30 
L.J.  Ch.  395,  9  W.  A'.  411,  4  L.  T.  13. 

10{>4.  VjfreeiueiitwitlJ  landowner 
as  to  price.*— Where  a  company  agrees 
with  a  landowner  for  the  purchase  of  such 
lands  as  it  may  require  at  the  rate  of  ^100 
per  acre,  it  has  power  until  the  expiration 
of  the  time  limited  for  the  completion  of 
the  railway  to  take  the  land  required  at  the 
rate  fixed.  Kemp  v.  South-Eastern  R.  Co., 
L.  R.  7  Ch.  364,  41  L.J.  Ch.  404,  20  IV.  R. 
306,  26  L.  T.  no. 

lOiKl.  Entry  under  section  85  of 
the  liunds  Clauses  Act.— It  is  only  in 
case  of  an  urgent  necessity  for  so  doing  that  a 
railway  company  may  take  advantage  of  the 
power  of  entering  on  land  pursuant  to  the 
Lands  Clauses  Act  1845,  8  &  9  Vict.  c.  18, 
§  85,  and  when  they  are  prevented  from 
following  the  slower  mode  of  procedure 
provided  by  the  act.  field  v.  Carnarvon  Sf 
L.  R.Co.,L.  R.  5  Eg.  190,  37  L.J.  Ch.  176, 
18  L.  T.  534,  16  U'   R.  273. 

Under  section  85  of  the  Lands  Clauses  Act 
1845,  a  railvvay  company  authorized  to  ac- 
quire compulsorily  an  easement  of  tunneling 
under  land,  unless  a  jury  should  determine 
that  such  easement  could  not  be  acquired 
without  material  detriment  to  the  remain- 
der of  the  land,  may  enter  upon  the  land 
for  the  purpose  of  making  the  tunnel,  upon 
depositing  the  value  of  the  easement  and 
not  the  value  of  the  entire  tract.  /////  v. 
Midland  R.  Co.,  10  Am.  *3«»  Eng.  R.  Cas.  79, 
L.  R.  21  Ch.  D.  143,  51  L.  J.  Ch.  D.  774, 
47  Z..  T.  225,  30  W.  R.  774. 

Under  section  87  of  the  Lands  Clauses 
Consolidation  Act  1845,  the  court  has  juris- 
diction, in  the  event  of  the  non-performance 
by  a  railway  company  of  the  condition  in  a 
bond  given  by  it  prior  to  entering  upon 
lands,  unuer  section  85  of  said  act,  to  order 
payment  out  of  the  deposit  in  the  bank  to 
the  la  lowner,  on  a  petition  presented  by 
him  foi-  that  purpose.  In  re  Mutloiv,  L.  R, 
10  Ch.  D.  131, 48  L.  J.  Ch.  D.  198,  27  W.  R. 

245- 

The  mere  fact  tliat  the  purchase  and  com- 
pensation for  land  taken  is  not  completed 
within  three  years  does  not  render  the  pos- 
session of  the  company  after  that  time  un- 
lawful, where  the  promoters  have  entered 
on  the  land  by  virtue  of  section  85,  8  &  9 

*  See  also  post,  1098. 


Vict.  c.  18.  IVorsley  v.  South  Dmon  R.  Co., 
16  Q.  />',  539,  \ljur.  970,  20  L.J.  Q.  B.  254. 

Compensation  for  severance, etc.,  must  be 
included  in  the  valuation  which,  by  section 
85  of  the  Lands  Clauses  Consolidation  Act, 
a  railway  company  is  required  to  obtain 
before  entering  upon  the  land.  Field  v. 
Carnarvon  &*  L.  R.  Co.,  37  L.J.  Ch.  176,  L, 
R.  5  Eq.  190,  iS  L.  r.  534,  16  W.  R.  273. 

The  ascertaining  of  the  amount  of  com- 
pensation after  lands  have  been  taken  under 
section  85  of  the  Lands  Clauses  Consolida- 
tion Act  is  no  exercise  of  a  compulsory 
power  on  the  part  of  the  company.  Armi- 
stead  V.  A'orth  StaJfordshire  R.  Co.,  i-,Jur. 
944,   16  Q.  B.  526,  20  L.J.  Q.B.  249. 

i090.  Expiration  oi  the  compul- 
sory powers. — The  special  act  of  a  rail- 
way company  enacted  that  "the  powers  of 
the  company  for  the  compulsory  purchase 
of  lands  for  the  purposes  of  this  act  shall 
not  be  exercised  after  the  expiration  of 
three  years  from  the  passing  of  this  act"; 
and  that  "  if  the  railways  are  not  completed 
within  five  years  from  the  passing  of  this 
act,  then  on  the  exj)iraiion  of  that  period 
the  powers  by  this  act  granted  to  the  com- 
pany for  making  and  completing  the  rail- 
ways or  otherwise  in  relation  thereto  shall 
cease  to  be  exercised,  except  as  to  so  nmch 
thereof  as  is  then  completed."  A  few  days 
before  the  expiration  of  the  three  years  the 
company  served  on  a  landowner  a  notice  to 
treat  for  part  of  his  land.  A  correspond- 
ence ensued,  tio  agreement  was  arrived  at, 
and  the  compensation  was  not  assessed. 
Thirteen  days  before  the  expiration  of  the 
five  years  the  company,  having  complied 
with  the  requirements  of  section  85  of  the 
Lands  Clauses  Act  1845,  entered  and  pro- 
ceeded to  make  the  railway,  the  landowner 
objecting  and  resisting.  The  land  was  bona 
fide  required  for  the  railway.  Held,  that 
whether  tlie  railway  could  or  could  not  have 
been  completed  within  the  thirteen  days,  the 
entry  was  lawful ;  that  the  company  could  not 
be  restrained  by  injunction,  but  were  entitled 
to  remain  and  complete  the  railway  after 
the  expirati(m  of  the  five  years.  Tiverton 
&^  N.  I).  R.  Co.  V.  Loosen,  ore,  L.  R.  9  App. 
Cas.  480,  53  Z.  /.  Ch.  /;.  812,  50  L.  T.  637, 
32  ]V.  R.  929,  48  J.  P.  372  ;  reversing  Z. 
R.  22  Ch.  D.  25,  52  Z.  /.  Ch.  A  260,  48 
Z.  T.  162,  31  W.  R.  130.— Discussin  in 
Charlton  v.  Rolleston,  L.  R.  28  Ch.  D.  237, 
51  L.  T.  612,  S4L.  J.  Ch.  D.  233. 


i.- 


884 


EMINENT   DOMAIN,   1097-1100. 


ii'M 


d.  What  Constitutes  a  Taking  or  Injuriously 
Affecting  Property. 

1097.  What  niiioiiiits  to  a  "tak- 
ing."— The  entry  by  a  company  on  land 
for  the  purpose  of  diverting  over  it  a  public 
way  is  an  entry  with  a  view  to  the  perma- 
nent user  of  the  land  ;  and  no  entry  for  sucIj 
purpose  is  lawful,  except  on  payment  of 
purchase  money.  Rangchy  v.  Midland  J<!. 
Co.,  2,7  L.  J.  Ch.  313.  L.  K.  3  Ch.  306,  16 
W.  R.  547.  18  L.  T.  69. 

If  a  railway  company  arranges  with  the 
tenant  of  premises  required  by  it,  and  re- 
ceives from  him  the  key,  it  will  be  held  to 
have  actually  taken  the  premises  and  be  lia- 
ble for  the  amount  demanded  by  the  tenant 
after  its  neglect  to  summon  a  jury.  Barker 
v.  Metropolitan  R.  Co.,  17  C.  B.  N.  S.  785, 
\o  Jiir.  N.  S.  1 1 27,  13  W.  R.  82,  II  L.T. 
312. 

1098.  Taking  l)y  consent  of  own- 
er.*— A  conveyance  to  a  railway  company 
for  the  purposes  of  its  undertaking,  of  a 
piece  of  land  on  which  there  is  a  stable, 
granting  all  "  rights,  members,  or  appurte- 
nances to  the  hereditaments  belonging  or 
occupied  or  enjoyed  as  part,  parcel,  or  mem- 
ber thereof "  passes  a  private  road  which 
the  vendor  had  many  years  previously  made 
from  the  highway  to  the  stable,  over  his 
own  land  and  for  his  own  convenience. 
Bay  ley  v.  Great  li  'ester  n  R.  Co.,  L.  R.  26  C/t. 

D.  434,  51  z.  r.  337. 

A  railway  company  is  entitled  to  subja- 
cent and  adjacent  support  of  land  gratui- 
tously granted  to  it,  with  a  reservation  of  all 
lands  and  minerals,  and  of  full  liberty  to 
dig,  work,  and  carry  away  the  same,  pro- 
vided it  hs  done  without  entering  upon  and 
breaking  the  surface  of  the  granted  land. 
Caledonian  R.  Co.  v.  BeUiavev,  3  Macq.  H.  L, 
Cas.  56,  j^Jur.N.  S.  573. 

If  the  dividing  line  between  the  land 
granted  to  a  railway  company  and  the  land 
retained  traverses  a  bog  or  bed  of  sand,  the 
grantor  must  leave  untouched  such  level 
support  as  will  prevent  the  giving  way  of 
the  land  granted.  Caledonian  R.  Co.  v. 
Sprot,  2  Macq.  H.  L.  Cas.  449,  2  Jur.  N.  S. 
623. 

Where  a  mortgagor  in  possession  makes 
an  agreement  for  the  construction  of  a  rail- 

*  See  also  ante,  1094. 


way  over  his  land  on  the  payment  of  an  an- 
nual rent,  and  the  mortgagee  afterwards 
enters  into  possession  and  receives  the  rent 
for  some  time,  such  mortgagee  and  all 
claiming  under  him  are  bound  by  the 
agreement.  Mold  v.  Wheatcroft,  27  Bcav. 
SIC. 

Where  a  landowner  agrees  with  a  railway 
company  that  in  case  it  shall  require  addi- 
tional land  for  the  purposes  of  its  railway 
it  may  purchase  the  same  at  the  rate  of 
_;^2oo  per  acre,  without  further  payment  in 
respect  to  damages,  the  company  is  author- 
ized to  take  land  for  the  purpose  of  divert- 
ing a  footpath  wiihin  the  time  for  com- 
pleting its  works,  although  the  time  for 
compulsory  taking  of  land  has  expired. 
Rangehy  v.  Midland  R.  Co.,  37  L.  J.  Ch. 
313,  Z.  R.  3  Ch.  306. 

Under  Lands  Clauses  Act,  §  73,  a  tenant 
for  life  is  still  competent  at  law  to  enter  into 
a  contract  with  a  railway  company  for  the 
whole  estate  for  the  whole  damage  by  sev- 
erance, and  for  the  withdrawal  of  opposi- 
tion to  a  bill  in  parliament  as  the  condition 
of  the  contract  that  may  be  entered  into. 
Taylor  v.  Chichester  &*  M.  R.  Co.,  23  Z.  T. 
657. 

1099.  or  public  authorities.— 

Where  a  railway  company,  under  its  com- 
pulsory powers,  takes  a  house  belonging  to 
a  charity  school  supported  by  voluntary  con- 
tributions, the  consent  of  the  charity  com- 
missioners is  not  necessary,  nor  is  it  neces- 
sary that  the  sale  should  be  completed 
under  the  provisions  of  the  Lands  Clauses 
Consolidation  Acts  1845,  i860,  and  1869. 
Fiunis  to  Forbes,  Ex  parte  Toiver  IVard 
Schools  Trustees,  L.  R.  24  Ch.  D.  591,  53  Z. 
/.  Ch.  D.  141,  48  Z.  T.  814,  32  IV.  R.  55. 

1100.  AVhen  property  is  deemed 
to  be  "  injuriously  atlected."  —  The 
words  "lands  which  shall  have  been  taken 
for,  or  injuriously  affected  by,  the  execution 
of  the  works,"  in  8  &  9  Vict.  c.  18,  §  68,  re- 
lating to  the  duty  of  the  company  to  make 
compensation,  include  such  lands  only  as 
are  actually  taken  or  alTccted  by  the  rail- 
way. Biirkinihaiv  v.  Birmingham  sS-*  O.  J. 
R.  Co.,  6  Railw.  Cas.  600,  5  Ji.v.  475,  20  Z./. 
£.v.  246. 

Those  words  apply  to  the  case  of  lands 
entered  upon  and  used  under  section  85, 
and  the  landowner  is  in  such  case  bound  to 
initiate  proceedings  for  settling  the  com- 
pensation. Armistead  v.  North  Stafford- 
shire R.  Co.,  16  Q.  B.  526,  IS  /«r.  944.  3° 
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L.  J.  Q.  B.  249.  Adams  v.  London  &^  B.  R 
Co.,  2  M.  &•  G.  118,  2  H.  6^  T.  285,  \ it  Jur. 
679,  19  Z./  Ch.  557. 

Where  a  company  constructs  its  line  be- 
tween a  wharf  on  a  river  and  low  water 
mark,  the  wharf  is  thereby  injured  within 
the  meaning  of  the  statute  requiring  the 
company,  when  wliarves,  etc.,  are  injured, 
to  make  a  new  wliarf  as  near  thereto  as 
may  be.  Bell  v.  //////  &•  S.  R.  Co.,  6  J/.  &• 
I!  .  699,  2  Rail7i>.  Cas.  279. 

Mouses  are  injuriously  affected  within 
the  meaning  of  tiie  Lands  Clauses  Act,  and 
the  owner  thereof  is  entitled  to  compensa- 
tion where,  by  reason  of  the  construction 
of  a  railway  upon  and  across  the  high  road 
on  wiiich  the  houses  are  situate,  the  houses 
are  rendered  dilFicult  of  access  and  are  less 
suitable  to  be  occupied  as  shops.  Cham- 
ber lain  V.  West  End  of  London  &*  C.  P. 
R.  Co.,  2  j5.  (S-  .V.  605,  9  fur.  N.  S.  1051, 
32  L.f.  Q.  B.  173,  II  IV.  R.  472,  8  L.  T. 
149. — Approved  in  Metropolitan  Board  of 
Works  V.  McCarthy,  L.  R.  7  H.  L.  Cas.  243, 
43  L.  J.  C.  P.  385,  31  L.  T.  182,  23  W.  R. 
115;  Caledonian  R.  Co.  7^.  Walker,  L.  R.  7 
App.  Cas.  259,  46  L.  T.  826,  30  W.  R.  569,  46 
J.  P.  676.  DisTiNGUiSHiiu  IN  Ricket  ?', 
Metropolitan  R.  Co.,  L.  R.  2  H.  L.  Cas.  175, 
36  L.  J.  Q.  H.  205,  16  L.  T.  542,  15  W.  R.  937. 

One  whose  house  is  on  a  private  road 
which  is  crossed  by  a  railway,  upon  each 
side  of  which  gates  are  constructed,  and  his 
property  is  thereby  depreciated,  is  "  inju- 
riously affected  "  within  section  68  of  the 
Lands  Clauses  Act.  Glover  v.  North  Staf- 
fordshire R.  Co.,  16  Q.  B.  912,   15  Jur.  673, 

20/../.  c>./^'.  376. 

The  alteration  of  the  level  of  a  street  by 
a  railway  company  so  as  to  cut  off  access 
for  horses  and  vehicles  from  another  street 
over  which  a  person  has  been  granted  a 
right  of  way,  causes  his  land  to  be  "  inju- 
riously affected,"  within  the  meaning  of  the 
Railways  Clauses  Act  1845,  so  as  to  entitle 
him  to  compensation.  Furness  R.  Co.  v, 
Cumhrland  Bldg.  Soc,  52  L.  T.  144,  49/. 
/'.  292. 

c.  Taking  Part  of  a  "  House,"  "  Factory," 
etc. 

1101.  When  ooinpaiiy  proposiii;; 
to  take  part  of  a  "  house,'*  ete.,  may 
be   eompelled  to  take  the  whole.— 

.\ii  f)wner  of  lands  forming  part  of  a  house, 
can  compel  a  railway  company  to  take  the 


whole  of  the  property  comprised  in  the 
word  "  house,"  within  the  meaning  of  the 
statute,  but  not  a  portion  of  it  only.  Bulling- 
V.  London,  C.  i3-»  D.  R.  Co.,  33  Beav.  644,  3 
Be  G.,f.  Sr'  S.  661,  10  fur.  A'.  S.  665,  12  U\ 
R.  770,  969,  10  L.  T.  393,  740 ;  affirmed  in 
33  L.  f.  Ch.  505. 

If,  before  a  railway  company  has  begun  to 
put  its  compulsory  powers  in  motion,  a 
landlord  gives  it  notice  to  take  the  whole  of 
his  house,  he  cannot  be  compelled  to  sell  a 
part  of  it.  Gardner  v.  Charing  Cross  R.  Co., 
zfohns.  6-  H.  248,  ?>Jur.  N.  .b".  151,  31  L.j. 
Ch.  181,  10  W.  R.  120,  5  L.  T.  418. 

A  railway  company  cannot  take  posses- 
sion of  the  part  of  a  house  or  factory  which 
they  require  without  paying  into  the  bank 
the  value  of  the  whole  which  they  are 
obliged  to  take.  Giles  v.  London,  C.  &•  D. 
R.  Co.,  I  Drew.  &'  Sm.  406,  7  fur.  A'.  S.  509, 
30  L.f.  Ch.  603,  9  IV.  R.  587,  5  L.  T.  479. 

Land  intended  to  be  attached  as  gardens 
to  unfinished  houses  cannot  be  taken  sepa- 
rately by  a  railway  company  if  the  owner 
requires  it  to  purchase  the  whole  property. 
Alexanders.  Crystal  Palace  R.  Co.,  30  Baav. 
556,  8  fur.  N.  S.  833,  31  Z../.  Ch.  500. 

Under  the  Lands  Clauses  Act  1845,  §  92, 
the  owner  of  a  property  consisting  of  a  strip 
of  land  100  yards  long  by  30  yards  wide,  with 
a  road  at  each  end,  containing  front  garden, 
house,  back  garden,  and  paddock,  the  latter 
abutting  on  the  back  road,  and  with  private 
roads  from  the  house  to  the  front  road  and 
from  the  house  along  the  side  of  the  paddock 
to  the  back  road,  may  compel  a  railway  com- 
pany giving  notice  of  its  Intention  to  take 
the  whole  of  the  end  of  the  paddock  and 
private  road,  so  as  to  cut  him  off  from  the 
back  road,  to  take  the  whole  properly. 
Barnes  v.  Southsea  R.  Co.,  L.  R.  27  Ch.  I). 
536,  51  Z.  r.  762,  32  ]V.  R.  976.  Cole  v. 
West  London  &'  C.  P.  R.  Co.,  27  Beav.  242, 
Sfur.  N.  S.  1 1 14,  28  Z./.  Ch.  767. 

Where  a  railway  tunnel  runs  under  a  cot- 
tage situated  upon  a  tract  of  land  two  and  a 
half  acres  in  extent,  used  by  a  market  gar- 
dener for  the  purposes  of  trade,  so  that  the 
line  of  the  tunnel  severs  a  portion  of  the  land 
from  the  rest,  the  owner  is  not  entitled  to 
compel  the  company  to  take  the  whole  of  the 
land,  but  may  compel  it  to  take  the  whole 
cottage,  with  so  much  of  the  land  as  was  used 
for  ornament,  or  otherwise,  in  immerliate 
connection  with  the  cottage,  and  also  the 
severed  portion  of  the  land,  notwithstand- 
ing that  the  tunnel  does  not  interfere  with 
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access.  Falkncr  v.  Somerset  &'  D.  R.  Co., 
42  L.J.  C/t.  851,  L.  A.  16  Ji^.  458. 

Where  a  manufaciory  is  worked  by  water 
power,  a  railway  company  giving  notice  to 
treat  for  certain  paicels  of  land,  including 
the  weir,  shuttles,  mill  house,  and  parts  of 
the  river  bed,  may  be  required  to  take  the 
whole  manufactory.  J'urniss  v.  Mtdhmd 
Ji.  Co.,  L.  R.  6  Eq.  473. 

A  railway  company  may  be  required  to 
take  the  whole  of  a  property  consisting  of 
house  and  stables,  with  garden,  pleasure 
grounds  and  orchard,  standing  on  one  and 
a  quarter  acres  of  ground,  and  cannot  take 
merely  a  part  of  the  orchard  and  a  corner 
of  the  garden.  King  v.  ]Vycombe  R.  Co.,  28 
Beav.  104,  6  Jur.  N.  S.  239,  29  L.  J.  C/i. 
462. 

Where  a  house  and  garden  are  held  under 
two  demises,  the  house  and  part  of  the  gar- 
den in  one,  and  the  other  part  of  the  garden 
in  the  other,  the  railway  company  may  be 
compelled  to  take  the  whole.  MacGregor 
V.  Metropolitan  R.  Co.,  14  L.  T.  354. 

Where  a  dwelling  house  is  situate  on  a 
tract  of  2j  acres,  part  of  the  land  being  used 
as  a  nursery  garden  for  trade  purposes,  the 
owner  may  compel  a  railway  company  pro- 
posing to  take  the  greenhouses,  a  part 
which  has  been  planted  and  used  for  orna- 
mental purposes,  to  take  the  whole.  Salter 
V.  Metropolitan  Dist.  R.  Co.,  L.  R.()Eq.  432, 
39/../.  C/i.  567. 

The  fact  that  trustees  of  a  hospital  re- 
quired provision  to  be  made  before  a  par- 
liamentary committee  for  preventing  pass- 
ing trains  from  interfering  with  the  comfort 
of  the  hospital,  does  not  prevent  such  trus- 
tees from  requiring  the  company  to  take  the 
entire  building,  where  it  gives  notice  to 
take  a  part.  St.  Thomas' s  Hospital  \.  C/iar- 
ing-Cross  R.  Co.,  i  Johns.  &^  H.  400,  7  Jur. 
N.  S.  256,  30  L.J.  Ch.  395,  9  W.  R.  \\\,  \  L. 
T.  13. 

Where  a  railway  company  has  given  no- 
tice to  take  part  of  a  manufactory,  it  can- 
not escape  from  being  required  to  take  the 
whole,  by  changing  its  plan  and  passing  un- 
der the  part  comprised  in  its  notice,  by  a 
tunnel.  Sparroiv  v.  Oxford,  W.  &^  IV.  R. 
Co.,  2  Dc  G.,  M.  &*  G.  94,  16  Jur.  703,  21  Z. 
/.  C7/.  A^.  .S-.  731. 

A  special  act  of  a  railway  company  pro- 
viding that  such  parts  of  the  line  as  pass 
through  a  piece  of  land  shall  be  arched 
over,  so  as  to  afTord  to  the  owner  a  com- 
munication between  the  severed   portions, 


does  not  exclude  the  operation  of  section  92, 
Railways  Clauses  Act  1845,  providing  that 
no  one  shall  be  required  to  sell  part  of  a 
manufactory  if  he  shall  be  able  and  willing 
to  sell  the  whole.  Sparroiv  v.  Oxford,  IV. 
&^  IV.  R.  Co.,  2  De  G..  M.  &-  G.  94,  16  Jur. 
703,  21  A./.  Ch.  A\  S.  731. 

Where  a  railway  act  provides  that  if 
"any  house  which  shall  be  situated  within 
fifty  feet  from  the  railway  shall  be  deterio- 
rated in  value,  and  the  owner  shall  require 
them  to  purchase  the  same,  it  shall  be  law- 
ful for  them  to  treat  for  such  purchase,  or 
for  the  amount  of  compensation  to  be  paid 
for  damages,  and,  in  case  of  disagreement, 
the  amount  of  compensation  to  be  settled 
by  the  jury;  provided,  that  no  party  shall 
be  entitled  to  receive  compensation  unless 
the  jury  determine  that  the  property  has 
been  deteriorated ;  provided,  that  in  no 
case  shall  the  company  be  compelled  to 
purchase  any  portion  of  any  house  which 
portion  is  situate  at  a  greater  distance  than 
fifty  feet  from  the  railway;  and  provided, 
that  the  company,  whenever  called  on  to 
take  part  of  such  house,  may  at  their  option 
take  the  whole  " — the  owner  of  the  house, 
of  which  a  very  large  portion  is  within  fifty 
feet  of  the  railway,  may  claim  compensation 
for  the  whole.  Vl'alker  v.  London  &=  />'.  R. 
Co.,  3  Railw.  Cas.  396,  3  Q.  B.  744,  lG.&'  D. 
^\%ljur.  y.i,x2L.J.Q.B.U. 

1102.  When  the  eoiiipaiiy  cannot 
he  conipellert  to  take  the  whole.— 
The  fact  that  a  railway  company  gives  notice 
of  its  wish  to  purchase  part  of  premises 
used  as  a  manufactory  does  not  authorize 
the  owner  to  compel  it  to  purchase  the  whole 
under  section  92,  Railways  Clauses  Act 
1845;  that  section  merely  protects  owners 
from  being  obliged  to  sell  part,  if  willing 
and  able  to  sell  the  whole.  Queen  v.  London 
6-  .S^  W.  R.  Co.,  5  Raihi'.  Cas.  669,  12  (J.  B. 
77$,  12  Jur.  973.  >7  /-  /•  Q-  li-  326. 

A  railway  company  having  been  required 
to  take  the  whole  of  a  piece  of  property, 
may  rescind  a  notice  already  given  by  them 
to  take  a  part.  King  v.  Mycoinhe  R.  Co.,  28 
Beav.  104,  6  Jur.  N.  S.  239,  29  L.  J.  Ch. 
462. 

Where  a  railway  act  authorizes  the  owner 
of  a  house  situate  within  fifty  feet  of  the 
railway  to  require  the  company  to  purchase 
his  rights  therein,  an  occupier  of  ground 
containing  a  dwelling  house,  yard,  and  gar- 
den, and  five  smaller  dwellings  in  the  occu- 
pation of  under-tenants,  only  the  principal 
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dwelling  house  and  garden  being  within 
fifty  feet  of  the  railway,  cannot  compel  the 
company  to  buy  more  tiian  such  dwelling 
house,  yard,  and  garden.  Queen  v.  London 
&>  G.  J\.  Co..  3  Bai/zu.  Cas.  13S,  2  G.  &'  £>. 
444,  3  Q.  B.  166,6  J ur.  892. 

The  plaintilfs  having  received  notice  from 
the  defendants  of  their  intention  to  take 
part  of  their  land,  gave  counter-notice  to  the 
c<jmpany  that  they  must  take  the  whole. 
The  company  then  gave  notice  that  they 
would  ajjply  to  the  board  of  trarie  pursuant 
to  secti(jn  36  of  the  Railway  Comi)anies  Act 
\'&(~,,  for  the  ai);)oiiitnient  of  a  surveyor  to 
assess  the  value  of  the  land  mentioned  in 
the  notice  to  treat,  toget)\er  with  the  other 
lands  of  the  plaintills.  The  plaintiffs  com- 
menced an  action  asking  relief  as  follows : 
that  they  should  not  be  compelled  to  sell 
a  part  only  of  the  premises,  and  that  the 
defendants  be  enjoined  from  entering  upon 
a  portion  of  the  land  witliout  taking  the 
whole.  The  company  then  rescinded  their 
notice  to  treat,  oflering  to  pay  costs  to  date, 
which  ofler  was  declined.  Plaintiffs  then 
amended  their  bill,  to  the  effect  that  defend- 
ants be  adjudged  bound  to  take  the  whole 
property.  Under  these  circumstances  the 
company  were  bound  to  take  the  whole  of 
the  premises  if  they  took  a  part,  but  their 
notice  of  intention  to  apply  for  a  surveyor 
was  not  equivalent  to  a  contract  to  take 
the  property,  and  they  could  at  their  option 
withdraw  the  notice  to  treat.  The  prayer 
of  the  amended  bill  that  the  plaintiffs  be 
compelled  to  take  the  whole  of  the  premises 
was  denied,  the  only  relief  plaintiffs  being 
entitled  to  being  that  asked  in  the  original 
bill.  Griersonv.  Cheshire  Lines  Committee, 
L.  A'.  \^Eq.  83,  44  L.  J.  C/i.  35,  l\  L.T.  428, 
23  \V.  R.  68. 

The  Great  Eastern  Railway  Act  of  1882 
contained  a  clause  providing  that,  notwith- 
standing section  92  of  the  Lands  Clauses 
Act,  the  C(>mpany  might  take  a  portion  of 
the  lands,  buildings,  and  manufactories  in 
the  schedule  without  being  compelled  to 
take  the  whole,  "  if  such  portions  can,  in 
tiie  judgment  of  the  jury,  arbitrators,  or 
other  authorities  assessing  or  determining 
the  compensation  under  that  act,  be  severed 
from  sucli  properties  without  material  detri- 
ment thereto.'  The  company  gave  to  the 
plaintiffs  notice  to  treat  for  a  portion  of 
their  premises.  The  plaintiffs  gave  a  coun- 
ter-notice, requiring  the  company  to  take 
the  whole.     The  company  issued  a  warrant 


to  the  sheriff  to  summon  a  jury  to  deter- 
mine the  amount  of  compensation  to  be 
paid  for  the  portion  comprised  in  their 
original  notice.  Tlie  plaintiffs  gave  the 
company  notice  that  they  should  raise  the 
question  whether  that  portion  could  be  sev- 
ered without  material  detriment  to  the 
property.  A  dispuie  having  arisen  whether 
in  tliis  state  of  things  the  company  would 
be  bound  to  take  the  whole  if  the  jury  de- 
cided against  them  on  the  question  of 
severance,  the  plaintiffs  brought  an  action 
and  moved  for  an  injunction  to  restrain  the 
company  from  proceeding  further  on  its 
warrant,  unless  and  until  it  should  have 
consented  to  take  the  whole  of  the  property 
if  the  jury  decided  the  portion  could  not  be 
severed  without  material  detriment.  Held, 
that  the  company  could  not  be  dejirived  of 
its  right,  if  the  jury  decided  against  it,  to 
abandon  their  notice  to  treat  altogether, 
but  that  the  warrant  should  have  raised  two 
issues:  (1)  whether  the  portion  could  be 
severed  without  detriment  to  the  property; 
(2)  if  so,  the  amount  of  compensation  to  be 
paid  by  the  company,  including  damage 
for  severance.  Morrison  v.  Great  Eastern 
R.  Co.,  53  L.  T.  384. 

llO.'i.  Wliat  is  (Iceincd  part  of  a 
"house,"  "yard,"  "  fac't«>ry,"  or 
"other  biiihliiig."— Under  8  &  9  Vict, 
c.  16,  §  92,  providing  that  no  party  shall  at 
any  time  be  required  to  sell  or  convey  a 
part  only  of  any  house,  the  word  "house" 
comprises  everything  which  would  pass  by 
that  word  in  the  conveyance.  A'/>/<,'-  v.  Uy- 
combe  R.  Co.,  28  Beav.  104,  6  ///;-.  yV.  S.  239, 
29  L./.  Ch.462. 

Under  said  section  92  a  wing  of  a  hos- 
pital, joined  to  the  main  building  by  a  wall 
only,  and  the  garden  of  the  hospital,  are 
parts  of  the  "house  or  other  building" 
forming  the  hospital.  St.  7'hoMas's  Hos- 
pital V.  Chariuj^-Cross  R.  Co.,  i  Johns.  &> 
H.  400,  7  Jur.  A\  S,  256,  30  L.J.  Ch.  395,  9 
W.  A'.  411.  4/:.  T.  13. 

Land  whicl;  according  to  the  design  of 
the  trustees  of  a  charity  who  arc  proceed- 
ing to  erect  almshouses  thcrcoti,  when  the 
design  is  completed,  will  be  a  part  of  the 
garden  in  front  of  one  of  the  intended  alms- 
houses, is  a  part  of  the  "house."  Grosvenor 
V.  Hauipstead  Junction  R.  Co.,  \  De  G.  &^J. 
446,  3/«r.  X.  S.  1085,  26  /../.  Ch.  73t. 

Where  gardens  attached  to  a  house  are 
separ.'ited  by  walls,  but  connected  by  a  walk 
passing  through  the  walls,  the  garden  far- 
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thcst  from  tlie  house,  and  inclosed  at  a 
more  recent  period  tiian  the  others,  is  a 
part  of  the  house.  Heiuson  v.  London  <S^'  S. 
W.  R.  Co.,  8  IV.  K.  467. 

A  small  piece  of  ground  situated  in  front 
of  a  public  house,  which  has  always  been 
occupied  with  it,  and  on  which  customers 
frequently  left  their  horses  and  ciirts,  is  a 
part  of  the  house.  Marsoii  v.  London,  C.  &* 
D.  R.  Co.,  37  L.J.  Ch.  4S3,  L.  R.  6  Eq.  101, 
18  L.   T.  319. — Exri  viNfc.:  rierson  7/. 

Cheshire  Lines' CominiL'r.  I\   "lEq.  83, 

44  L.  J.  Ch.  35,  31  L.  T.  4     ,    .  V    .<,  68. 

A  part  of  a  manufactory  is  taken  if  a 
yard  attached  thereto  p  .cl  used  for  the 
preparation  of  colors,  a  proces  whic-'  1 
quires  light  and  air,  has  a  bridge  thrown 
over  it,  although  no  part  of  the  soil  is  ac- 
tually  taken.  Pinchin  v.  I^ondon  iS^  B.  R. 
Co.,  1  Kay  &=  J.  34,  2  Eq.  1 172,  I  /;/;-.  A^. 
5 .  241, 24  L.  J.  Ch.  417,  3  \V.  K.  125,  5  L)e  G. 
M.  &>  G.  851. — Commented  on  in  Great 
Western  R.  Co.  v.  Swindon  &  C.  E.  R.  Co., 
L.  R.  9  App.  Cas.  787,  53  L.  J.  Ch.  1075,  32 
W.  R.  957. 

Two  houses  with  internal  comnmnication 
used  as  one  house  for  business  purposes, 
although  held  under  separate  leases,  consti- 
tute one  liouse  within  the  meaning  of  the 
Lands  Clauses  Act  1845,  §  92.  Sicgenberg 
V.  Metropolitan  Dtst.  R.  Co.,  4c)  L.  F,  554,  32 
IV.  R.  333- 

Land  used  for  the  deposit  of  ashes,  and 
included  within  the  same  wall,  is  part  of  a 
manufactory,  although  it  is  on  the  other 
side  of  a  road  over  which  a  stranger  has  a 
right  of  way.  Sparrow  v.  Oxford,  W.  &* 
IV.  R.  Co.,  2  De  G.,M.  &^  G.  94,  idjiir.  703, 
21  L.J.  Ch.  N.  S.  731. 

Cottages  situated  across  a  road  from  a 
manufactory,  and  used  as  warehouses  in 
connection  therewith,  are  a  part  of  such 
manufactory.  Spackmati  v.  Great  Western 
R.  Co. ,  I  Jur.  N.  S.  790. 

The  plaintiff  was  the  owner  of  a  house 
and  of  five  cottages  on  another  street,  the 
yards  at  the  back  of  the  cottages  abutting 
on  the  back  yard  and  buildings  held  with 
the  house.  The  house  was  used  as  a  dwell- 
ing and  shop,  and  the  buildings  behind  it 
as  a  candle  manufactory,  candle  store,  bread 
store,  and  provision  store.  One  of  the  cot- 
tages was  turned  into  a  storehouse,  and  was 
made  to  communicate  with  the  premises  on 
the  other  street,  and  was  used  as  a  back  en- 
trance to  tliein.  Held,  that  the  whole  block 
of    buildings  constituted  one   matmfactory 


within  the  meaning  or  section  92  of  the 
LandsClauses  Act,  and  that  the  railwaycom- 
pany  ccjuld  not  take  the  five  cottages  and  the 
yards  beiiind  them  witliout  taking  the  whole 
property.  Richards  v.  Swansea  I.  &•  T.  Co., 
L.  R.  9  C/t.  D.  425,  38  L.  T.  S33,  26  W.  R. 
764. 

1104. what    is  not.— The    word 

"house"  in  the  act  does  not  include  land 
which  is  not  necessary  for  the  convenience 
of  the  house,  but  only  for  the  personal  use 
and  convenience  of  the  occupier.  Steele  v. 
Midland  R.  Co.,  L.  R.  i  Ch.  275.  12  Jur.  N. 
5.  218,  14  W.  R.  367,  14  Z.  T.  3. 

Land  taken  by  a  railway  company  is  not 
to  be  construed  as  a  part  of  the  house, 
where  it  is  so  situated  that  it  would  not 
pass  by  a  conveyance  of  the  house.  Rnll- 
ing  v.  London,  C.  &>  D.  R.  Co.,  3  De  G.,J.  &> 
5.'  661. 

Where  meadow  land  is  not  appurte- 
nant to  a  house  at  the  time  a  railway  com- 
pany gives  notice  to  take  it,  it  does  not 
form  part  of  the  "  house."  Chambers  v. 
London,  C.  d^  D.  R.  Co.,  1 1  W.  R.  479.  8  L. 
T.  235. 

Land  situated  on  the  other  side  of  a  road 
from  a  house,  the  nearest  point  being  120 
yards  distant,  used  for  the  purpose  of  keep- 
ing horses  and  cows,  cannot  be  considered 
as  a  part  of  the  "  house."  Steele  v.  Midland 
R.  Co.,  L.  R.  I  Ch.  275,  i2/«r.  N.  S.  218, 
14  W.  R.  367,  14  L.  T.  3. 

So  of  land  lying  across  a  road  from  a 
house  and  used  as  a  pleasure  ground  only. 
E'ergusson  v.  London,  li.  &^  S.  C.  R.  Co.,  3 
De  G.,  /.  &-  S.  653,  33  L.  J.  Ch.  29,  11  IV. 
R.  1088,  9Z.  T.  134,  33  Beav.  103. 

Two  semi-detached  villas  under  one  con- 
tinuous roof,  the  party  wall  between  them 
being  carried  up  to  the  ceilings  of  the 
bedrooms,  so  that  the  space  between  these 
ceilings  and  the  roof  forms  one  continuous 
space,  each  villa  having  its  own  garden,  do 
not  constitute  one  house  within  the  mean- 
ing of  section  92,  and  a  railway  company 
may  take  one  villa  without  taking  the  other. 
Harvie  v.  South  De7Wt  R.  Co..  32  L.T.\,  23 
W.  R.  202 ;  reversing  23  W.  R.  42. 

Where  a  railway  act  provides  that  a  land- 
owner shall  not  be  compelled  to  sell  a  part 
only  of  his  house,  yard,  etc.,  the  term 
"yard  "  does  not  include  a  yard  for  bonding 
foreign  timber,  in  which  there  are  a  deal 
shed  and  two  buildings,  containing  saw- 
pits.  Stotie  V.  Commercial  R.  Co.,  9  Sim. 
62  J. 
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1105.  Compelling  company  to 
take  trade  fixtures.— A  railway  com- 
pany which  has  given  notice  to  take  part  of 
a  manufactory,  and  which  is  required  by  the 
owner  to  take  the  whole,  is  bound  to  take 
trade  fixtures  in  such  factory;  and  what- 
ever the  company  is  bound  to  take  under  8 
&  9  Vict.  c.  18,  §  92,  it  must  cause  to  be 
valued,  and  pay  the  value  into  court.  Gib- 
son V.  Hammersmith  &»  C.  R.  Co.,  <)  Jitr. 
N.  S.  221,  32  L.J.  Ch.  337,  II  W.  R.  299,  8 
L.  T.  43. 

d.  Subsequent  Rights  of  Company  and 
Landowner. 

1100.  Title  of  company  to  lands 
purchased. — A  railway  company  purchas- 
ing land  for  the  railway  acquires  an  abso- 
lute fee  simple,  but  such  fee  simple  is 
acquired  solely  for  the  purposes  of  con- 
structing and  using  the  railway.  Norton  v. 
London  (S^.V.  IV.  R.  Co.,  L.  R.  9  Ch.  D.  623, 
47  L.J.  Ch.  859,  L.  R.  13  Ch.  D.  268,  3  Ry. 
&•  C.  T.  Cas.  xxix. 

Although  by  custom  a  lord  of  a  manor  is 
entitled  to  fines  on  surrender  and  admit- 
tance to  copyhold  lands,  he  is  not  entitled 
to  any  fines  upon  a  conveyance  by  a  copy- 
holder to  a  railway  company,  or  upon  the 
enrolment  of  such  conveyance,  nor  to  any 
compensation  for  the  loss  thereof.  Ecclesi- 
astical Com'rs  v.  London  &>  S.  IV.  R.  Co., 
14  C.  Li.  743.  iS/«r.  911,  23  Z./.  C.  P.  177. 

A  conveyance  by  a  copyholder  in  fee  to  a 
railway  company  which  pays  him  the  price 
and  enters,  passes  only  such  interest  as  the 
copyholder  can  convey  without  the  lord ; 
and  on  the  copyholder's  death,  no  other 
person  having  been  admitted,  the  lord  may 
seize  the  land  and  maintain  ejectment  and 
an  action  for  mesne  profits.  Dimes  v. 
Grand  Junction  Canal  Co.,f)  (J.  R.  i^6g,  11 
Ji/r.  429,  16  L.J.  Q.  It.  107. 

1 107.  ICcspective  I'ij^Iits  of  coni- 
psMiy  and  landowner  in  property 
taken.* — Where  land  used  by  a  company 
for  the  purpose  c)f  excavating  soil  forbal!n=t 
is  by  the  terms  of  an  arbitration  and  award 
taken  by  the  company,  and  money  is  paid  for 
the  purchase  and  not  merely  as  compensa- 
tion for  injury,  the  original  owner  cannot 
claim  that  he  remained  the  owner  of  the 
land,  which  was  subsequently  taken  by  an- 
other company  under  its  compulsory  pow- 
ers.    /«  re  Belfast  C.  R.  Co.,  ig  W.  R.  238. 

•  See  also  Mines  and  Mining. 


A  company  granted  the  right  to  make  a 
tunnel  does  not  have  such  a  right  to  sup- 
port that  the  grantor  cannot  work  or  have 
the  benefit  of  mines  under  and  adjacent  to 
the  tunnel.  London  &•  N,  IV.  R.  Co.  v. 
Ackroyd,  8  Jitr.  N.  S.  91 1,  31  L.J.  Ch.  588, 
10  W.  R.  367,6  L.  T.  124. 

The  right  to  subjacent  and  adjacent  sup- 
port of  lands  purchased  by  a  railway  com- 
pany under  its  statutory  powers  cannot  be 
claimed  by  it,  the  rights  of  the  company 
and  of  mine  owners  being  regulated  by  stat- 
ute, which  creates  a  specific  law  for  such 
matters.  Great  Western  R.  Co.  v.  Bennett, 
L.  R.  2  //.  L.  Cas.  27,  15  W.  R.  647.  16  L. 
T.  1 86,  36  L.  J.  Q.  B.  1 33.  S.  P.,  Fletcher  v. 
Great  Western  R.  Co.,  5  //.  &^  N.  689,  29  L. 
J.  Ex.  253,  8  W.  R.  501,  (>Jur.  iV.  .S".  961,  4 
H.  &^  N.  242,  28  L.J.  Ex.  147. 

1 1 08.  Making  connection  between 
severed  parts  ot  land. — Chapter  18, 
§  94,  8  &  9  Vict.,  relating  to  the  duty  of  a 
railway  company  to  make  a  communication 
between  the  severed  parts  of  land  crossed 
by  it,  is  not  confined  to  lands  net  situate  in 
a  town  or  not  built  upon,  but  applies  also 
to  land  situate  in  a  town ;  accordingly, 
where  a  company,  in  making  its  line,  cuts 
ofT  a  small  portion  of  tl^e  land  of  a  person, 
not  situate  in  a  town,  it  can  compel  the 
owner  to  sell  the  severed  parts  of  his  land 
and  is  not  bound  to  make  a  communication 
between  them.  Eastern  Counties  R.  Co.  v. 
Marriage,  9//.  L.  Cas.  32,  14  L.J.  Ex.  73,  7 
Jur.N.  S.  53,8  W.R.748. — Distinguished 
IN  Union  Steamship  Co.  v.  Melbourne 
Harbour  Trust  Com'rs,  L.  R.  9  App.  Cas. 

365. 

Where  the  line  of  a  railway  severs  the 
land  of  an  owner  who  requires  a  communi- 
cation to  be  made,  and  it  is  found  by  a  jury 
that  the  expenses  of  making  communica- 
tion will  be  greater  than  the  value  of  the 
land,  and  the  company  elects  to  take  the 
land,  tendering  its  value,  the  claimant  is 
not  entitled  to  his  costs  as  for  an  omission 
of  the  company  to  offer  compensation  in 
case  of  dispute.  Cobb  v.  dUid  Wales  R. 
Co.,  L.  R.  I  Q.  B.  342.  12  Jur.  N.  S.  228,  35 
L.J.Q.B.ii7,hW.R.77S. 

e.  Superfluous  Lands. 

1100.  Superfluous  lands  vest  in 
adjoining  owners  if  not  sold. — Under 
section  127  of  the  Lands  Clauses  Act  1845, 
superfluous  lands  not  sold  within  the  time 
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prescribed  vest  in  the  owner  of  adjoiiiing 
laiuls  without  any  act  of  acceptance  on  his 
part.  (Jn-a/  IVcstern  A'.  Co.  v.  JAy,  43  L.  J. 
<2-  ^-  233.  2,1  L.r.  137,  L.  a:  7  //.  L.  Cas.  2S3, 
23  ;/'.  A".  141  ;  iij/iri/u\ir  I-  ^^'-  8  Q.  />'.  26,42 
L.  J.  n.  n.  6,  27  L.  T.^620,  21  14^.  Jx'.  29s,  L. 

A'.  7  c^.  /y.  364, 41  L.  /.  Q.  n.  104, 26  z.  r. 

17,  20  VV.  R.  328.— Exi'i.AixED  IN  Hooper 
V.  Bourne,  37  L.  T.  594,  L.  R.  3  O  B.  D.  258, 
47  L.  J.  g,  B.  437.  26  W.  R.  29S~ 

One  who  claims,  under  section  47  of  the 
Lands  Clauses  Act  1S45,  that  certain  land  of 
a  railwayconipany  is"suiJerfluous  land  "and 
is  vested  in  him  as  adjoining  owner,  has  the 
burden  of  proving  a  title  to  the  land. 
HiHtpcr  V.  Bourne,  L.  A'.  5  App.  Cas.  i ,  49 
L.  J.  Q.  n.  370,  42  L.  T.  97,  28  IV.  A'.  493 ; 
affirming  L.  R.  3  Q.  D.  D.  258.  47  Z.  /.  Q. 
li.  437,  26 IV.  R.  295  ;  7v/itch  affirmed  L.  R.  2 
Q.  n.  D.  339,  25  W.  R.  672. 

The  provisions  of  the  Lands  Clauses  Act 
1845,  concerning  the  sale  or  the  vesting  of 
superfluous  lands,  have  no  application  to 
lands  not  liable  to  vest  in  adjoining  owners 
at  the  expiration  of  the  time  mentioned  in 
section  127.  Great  Western  R.  Co.  v.  Maj, 
43  L.  J.  Q.  B.  233,  31  L.  T.  137,  L.  R.  7  H. 
L.  Cas.  283,  23  W.  R.  141 ;  affirming  L.  R.  8 
Q.  B.  26,  42  L.  J.  Q.  B.  6,  27  L.  T.  620,  21 
W.  R.  295,  L.  R.  7  Q.  B.  364.  41  L./.  Q.  B. 
104,  26  L.  T.  17,  20  W.  R.  328. — Explained 
IN  Hooper  v.  Bourne,  37  L.  T.  594,  L.  R.  3 
Q.  B.  D.  258.  47  L.  J.  Q.  B.  437,  26  W.  R. 
295. 

Superfluous  lands  forfeited  by  a  railway 
company  should  be  apportioned  among  ad- 
joining owners  in  proportion  to  the  frontage 
of  each — that  is,  the  length  of  the  line  of 
contact  of  each  property  if  the  line  were 
made  straight  from  the  point  of  intersec- 
tion of  the  boundaries  on  one  side  to  the 
point  of  intersection  of  the  boundaries  on 
the  other.  Moody  v.  Corbett,  L.  R.  i  Q.  B. 
510,  35  I..  J.  Q.  B.  161,  14  IV.  R.  737,  5  B. 
&o  S.  859,  34  L.  J.  Q.  B.  166. 

The  8  &  9  Vict.  c.  18,  §  27,  refers  only  to 
superfluous  lands  and  does  not  apply  to 
the  case  of  a  railway  being  abandoned. 
Smith  V.  Smith,  L.  R.  3  Ex.  282,  38  Z./. 
Ex.  37. 

1 110.  but  <lo  not  vest  if  buna 

firto  retained. — Lands  acquired  under 
the  provisions  of  the  Lands  Clauses  Con- 
solidation Act  1845,  and  not  sold  or  used 
within  the  period  specified  in  section  127, 
are  not  "superfluous  lands"  if  at  the  end 
of  that  period  there  is  a  purpose  within  the 


company's  act  for  which  the  land  is  re- 
tained in  good  faith.  Betts\.  Great  Eastern 
R.  Co.,  49  Z.  /.  Ex.  197,  42  Z.  T.  I,  28 
PV.  R.  50;  affirming  L.  R.  3  A'.r.  D.  182,  47 
Z.  J.  Ex.  461  ;  which  affirmed  Z.  R.  8  lix. 
294,  43  Z.  J.  Ex.  4.  Hooper  v.  Bourne, 
L.  R.  2  Q.  B.  D.  339,  25  W.  R.  672,  46  Z.  /. 
Q.  B.  D.  509;  affirmed  in  37  Z.  T.  594. 

The  mere  fact  that  the  company,  owiin; 
to  an  insufficiency  of  tniflic  or  the  want  ol 
funds,  cannot  immediately  apply  land  taken 
by  it  for  the  purposes  of  its  act,  but  wiiicli 
it  bona  fide  retains  with  a  reasonable  expec- 
tation of  using  for  such  purposeG,  does  not 
make  such  lands  superfluous  under  section 
127  of  the  Lands  Clauses  Act  1845.  Betts 
V.  Great  Eastern  R.  Co.,  L.  R.  8  Ex.  294,  43 
Z.  /.  Ex.  4. 

1111.  Uijfbt  of  pre-emption  of  ad- 
joining; owner. — The  right  of  an  adjoin- 
ing landowner  to  pre-empt  superfluous  lands 
is  confined  to  land  acquired  under  the  com- 
pany's parliamentary  powers;  the  right  is 
not  lost  where  the  usual  notice  to  treat  has 
been  given  in  consequence  of  the  price 
being  subsequently  settled  by  agreement 
instead  of  an  award  or  an  inquiry  by  a  jury. 
Carington  v.  Wycombe  R.  Co.,  L.  R.  3  Ch. 
377.  37  /'■/•  CA.  212,  18  L.  T.  96,  16  W.  R. 
494. 

This  right  of  an  adjacent  owner  cannot 
be  claimed  until  the  expiration  of  ten  years 
from  the  time  limited  for  the  completion  of 
the  works,  unless  the  company,  at  ;mi  earlier 
period,  offers  the  land  for  sale  to  a  third 
party.  Carington  v.  Wycombe  R.  Co. .  L.  R. 
3  Ch.  377.  37  L.  J.  Ch.  213.  18  Z.  7'.  96,  16 
W.  R.  494. 

The  right  of  pre-emption  of  superfluous 
lands  attaches  to  all  adjoining  proprietors  ; 
and  if  there  is  one  only  an  inquiry  will  be 
directed  to  ascertain  whether  any  adjoining 
owners  are  desirous  of  purchasing.  London 
&^  S.  W.  R.  Co.  V.  Blackmore,  39  Z.  /.  Ch. 
713,  23  Z.  T.  504,  Z.  R.  4  H.  Z.  Cas.  610. 

Where  several  persons  are  owners  of  ad- 
joining surplus  land  all  in  one  piece,  they 
are  entitled  to  pre-emption  over  the  whole 
before  any  part  can  be  sold  to  a  third  party. 
Coventry  v.  London,  />'.  &>  S.  C.  R.  Co.,  L.  R. 
5  Eq.  104,  37  Z.  /.  Ch.  90,  17  Z.  T.  368,  16 
W.  R.  267. 

One  is  the  owner  of  lands  frr  )■  which 
lands  purchased  by  a  railway  comituny  were 
originally  severed,  within  the  meaning  of 
section  128  of  the  Lands  Clauses  Consolida- 
tion Act  1845,  although  the  lands  purchnsed 
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were  separated  from  the  rest  of  the  property 
by  a  high  road.  Hobbs  v.  Midland  R.  Co., 
L.  R.  20  Ch.  /A  418,  51  Z,.  /.  Ch.  320,  46  L. 
T.  270,  30  IV.  R.  516. 

An  adjoining  owner  is  not  deprived  of 
liis  right  of  pre-emption  of  surplus  land  by 
the  existence  of  a  boundary  wail  between 
such  land  and  that  adjoining.  London  <S>» 
^V.  ]l\  R.  Co.  V.  Blackmore,  39  L.J.  Ch.  713, 
23  L,  T.  504,  L.  R.  4  H,  L.  Cas.  610. 

Under  8  &  9  Vict.  c.  18,  §  128,  a  per- 
son may  be  an  adjoining  owner  entitled  to 
pre-empt  superfluous  land,  although  he  pur- 
chased such  adjoining  lands  from  the  com- 
pany itself.  It  is  not  sufficient  if  his  lands 
only  touch  the  superfluous  lands  at  a  point. 
London  <3-»  S.  W.  R.  Co.  v.  Blackmore,  39  L. 
J.  Ch.  713.  23  L.  T.  504,  L.  R.  4  H.  L.  Cas. 
610. 

Land  used  by  a  company  by  turning  it 
into  a  road  for  the  use  of  f)ther  landowners 
for  whom  it  was  obliged  to  provide  commu- 
nication is  not  superfluous  land,  and  the 
person  from  whom  such  land  was  originally 
purchased  cannot  enforce  a  right  of  pre- 
emption. Beauchavip  v.  Great  Western  R. 
Co.,  L.  R.  3  Ch.  745,  38  Z.  y.  Ch.  162,  19  Z. 
T.  189,  16  IV.  R.  1155. 

1112.  of  lessee  for  years.— The 

lessees  of  land  separated  from  the  superflu- 
ous lands  of  a  railway  company  by  a  private 
road  over  which  they  have  a  right  of  way, 
although  the  ownership  of  the  soil  is  in  the 
reversioner,  are  adjoining  owners  entitled  to 
pre-empt  such  superfluous  lands.  Coventry 
V.  London,  B.  &->  S.  C.  R.  Co.,  L.  R.  5  Eq. 
104,  37  Z.  /.  Ch.  90.  17  Z.  T.  368,  16  W. 
R.  267. 

Where  a  railway  company  lets  superfluous 
land  from  year  to  year,  and  such  lessee  sub- 
lets it  after  section  127  of  the  Lands  Clauses 
Act  becomes  applicable,  and  the  adjacent 
landowner  not  interfering,  both  tenants  are 
estopped  on  notice  to  quit  from  disputing 
the  company's  title.  I^ondon  Gf  N.  W.  R. 
Co.   v.   West,  36  Z.  /.  C  P.  245,  Z.  R.   2  C. 

P-  553- 

1113.  What  Iniids  are  superfluous 
within  the  statute. — Land  acquired  un- 
der a  company's  compulsory  powers  and 
not  required  at  the  expiration  of  ten  years 
for  the  permanent  purposes  of  the  under- 
taking, is  superfluous  land  within  the  mean- 
ing of  section  127  of  the  Lands  Clauses  Act, 
although  it  may  within  that  time  have  been 
used  for  temporary  purposes.  Great  West- 
ern R.  Co.  V.  May,  43  Z./.  Q.  B.  233,  31  Z. 


T.  137,  Z.  A'.  7//.  Z.  Cas.  283,  23  W.  R. 
141;  affirming  L.  R.  8  a  B.  26,42  L.J.  Q. 
B.  6,  27  Z.  T.  620.  21  //'.  A'.  295,  Z.  A'.  7  (J. 
B.  364,  41  L.J.  Q.  B.  104,  26  Z.  7'.  17,  20 
W.  R.  328. — Exi'i.AiNK.D  IN  Hooper  v. 
Bourne,  37  L.  T.  594.  L.  R.  3  O.  H.  D.  258, 
47  L.  J.  y.  11  437.  ^if-  W.  K.  297. 

The  use  of  land  as  a  place  merely  for  the 
deposit  of  earth  from  a  neighboring  cutting 
is  a  user  for  a  temporary  purpose  only,  and 
does  not  prevent  such  land  from  being  con- 
sidered as  superfluous.  Great  Western  R. 
Co.  v.  May,  43  Z./.  (2.  />'.  233,  31  Z.  7'.  137,  Z 
A'.  7  H.  L.  Cas.  283,  23  W.  R.  141 ;  ajirim'ng' 
Z.  R.  8  (2-  B.  26,  42  Z.  /.  Q.  B.  6,  27  Z.  T. 
620,  21  W.  R.  295.  Z.  A'.  7  Q.  B.  364.  41  Z. 
/.  n.  B.  104,  26  Z.  T.  17,  20  W.  R.  328.— 
Explained  in  Hooper  ?'.  Bourne,  2,7  L.  T. 
594.  L.  R.  3  g.  B.  D.  258,47  L.  J.  g.  B.  437. 
26  W.  R.  295. 

Lands  included  in  the  plans  and  books  of 
reference  and  purchased  after  a  notice  from 
the  company  to  treiit  are  liable  to  vest  in 
the  adjoining  owners  as  superfluous  lands, 
although  they  may  not  be  included  within 
the  limits  of  deviation  on  the  company's 
plans,  and  although  they  may  have  been 
purchased  at  a  price  fixed  by  private  agree- 
ment. Great  Western  R.  Co.  v.  May,  43  Z. 
/.  Q.  B.  233,  31  Z.  T.  137,  Z.  R.  7  H.  Z. 
Cas.  283,  23  W.  R.  \\\;  affirming  L.  R.  8  (2. 
B.  26,  42  L.J.  Q.  B.  6,  27  Z.  T.  620,  21  W. 
A'.  295,  Z.  A'.  7  Q.  /}.  364,  41  L.J.  Q.  B.  104, 
26  Z.  T.  17,  20  W.  R.  328. — Explained  in 
Hooper  v.  Bourne,  37  L.  T.  594,  L.  R.  3  Q. 
B.  D.  258,  47  L.  J.  g.  B.  437,  26  W.  R.  295. 

Where  a  railway  company  erects  a  fence 
on  the  boundary  of  its  land  and  subse- 
quently plants  a  hedge  several  feet  distant 
from  such  fence  and  as  the  hedge  grows  up 
allows  the  fence  to  fall  into  decay  and 
finally  removes  it,  the  strip  of  land  between 
the  line  of  the  fence  and  the  hedge  kept  and 
cultivated  by  the  owner  of  the  adjoining 
field  is  superfluous  land  within  the  meaning 
of  the  Lands  Clauses  Consolidation  Act 
1845,  §  127,  and  vests  in  the  owner  of  the 
rest  of  the  field.  Norton  v.  London  iS-»  A^. 
W.  R.  Co..  L.  R.  13  Ch.  D.  268,  41  Z.  T. 
429,  28  W.  R.  173;  affirming  Z.  A'.  9  Ch. 
D.  623,  47  L.J.  Ch.  859.  30  Z.  T.  25,  27  ff^. 
R.  352.— CONSIDKREI)  IN  Bonner  v.  Great 
Western  R.  Co.,  L.  R.  24  Ch.  D.  i,  48  L.  T. 
619,  32  W.  R.  190,  47  J.  P.  580. 

1114.  What  are  not  superfluous. — 
The  statutory  rule  that  lands  taken  compul- 
sorily,  unless  used  or  disposed  of  within  the 
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statutory  period,  are  superfluous  lands,  and 
as  such  vest  in  tlie  afljoininjj  owners,  does 
not  api)ly  to  lands  acquired  by  voluntary 
aj^reenient  for  extraordinary  pur|)oses.  CV/y 
<y  G/iiSi^oit)  K.  Co.  V.  Caledonian  K.  Co.,  L, 
A'.  2  //.'  L.  Sc.  App.  i6o. 

As  for  the  purpose  of  repairing  a  bridge 
whicli  was  essential  to  the  safety  of  the  rail- 
way. Uornc  V.  I.yinington  K.  Co.,  31  L.  T, 
167. 

Lands  required  by  a  railroad  company  for 
the  purpose  of  constructing  additional  sid- 
ings, but  for  business  reasons  not  used  for 
tiiat  purpose  for  a  number  of  years,  are  not 
to  be  considered  as  "superfluous  land." 
Jloopcr  V.  Jloiirne.  L.  R.  5  ////.  Cas.  1,  49  Z. 
/•  <2-  J>-  370.  42  L.  T.  97,  28  IV.  A\  493 ; 
ajDlrmiUi^r  /,.  R,  3  (j.  /,'.  D.  25S,  47  L.  J.  Q. 
J>.  437,  26  ir.  A'.  295  ;  7v//u//  affirmed  L.  R. 
2  (2.  />'.  D.  339,  25  \V.  R.  672. 

The  mere  fact  of  a  railway  company  pur- 
porting to  convey  away  lands  acquired  by 
them  for  the  purposes  of  their  undertaking 
is  not  conclusive  to  show  that  the  lands  so 
conveyed  are  superfluous  lands.  Hobbs  v. 
Midland  R.  Co.,  10  Avi.  &•  Eng.  R.  Cas.  53, 
L.  R.  20  Ch.D.  418. 

The  M.  R.  Co,  having,  under  their  spe- 
cial act  passed  in  1872,  acquired  for  the  pur- 
poses of  their  undertaking  certain  lands 
forming  part  of  a  farm  belongingto  H.,  pur- 
ported, acting  in  excess  of  their  parliament- 
ary powers,  to  convey  the  lands  to  the  S. 
R.  Co.  under  a  bona  fide  arrangement  by 
which  they  were  to  be  held  and  used  for 
the  purposes  of  the  undertakings  of  both 
companies.  Upon  an  action  brought  by  H. 
against  both  companies  to  establish  his 
riglit  of  pre-emption  under  section  128  of 
the  Lands  Clauses  Consolidation  Act  1845, 
in  the  lands  conveyed,  the  ten  years  from 
the  time  fixed  by  the  M.  Company's  act  for 
tlic  completion  of  their  works  not  having 
yet  expired — held,  that  the  mere  fact  of 
the  conveyance  was  not  suflicient  to  show 
that  the  lands  were  superfluous  within  the 
meaning  of  that  section;  and  that,  inas- 
much as  it  appeared  from  the  evidence 
that  had  the  lands  remained  in  the  hands 
of  the  M.  Company  they  would  not  have 
been  superfluous  for  the  purposes  of  that 
company  within  that  section,  the  plaintilT's 
right  of  pre-emption  had  not  yet  arisen ; 
but  that  the  conveyance  from  the  M.  Com- 
pany to  the  S.  Company  must  be  set  aside 
as  ultra  vires.  Hobbs  v.  Midland  R.  Co.,  10 
Avi.  (S-  Eng.  R.  Cas.  53,  L.  R.  20  C/i.  D.  418. 


1 115.  ICiilo  UN  to  laiidN  ill  ntowii, 
or  iMiilt  ii|M>ii.— Lands  Clauses  Act  1845, 
?  128,  excei)ting  from  sujierfluous  lands,  land 
situate  within  a  town  or  built  upon  and  used 
for  building  purposes,  ai)plies  only  to  land 
actually  used  for  building  purposes,  or 
within  that  part  of  tlie  solum  of  a  town 
which  is  surrounded  or  covered  with  con- 
tinuous houses.  Cariui^ton  v.  Wycombe  R. 
Co.,  L.  R.  3  Cli.  377,  37  L.J.  C/i.  213,  16  //'. 
R.  494,  18  /,.  J'.  96. 

To  bring  lauds  within  the  exception  in 
section  128,  as  within  a  town,  they  must  be 
encompassed  by  the  buildings  constituting 
the  town.  And  to  be  within  the  exception 
as  "  used  for  building  purposes,"  they  must 
be  connected  with  builrling  purposes  and 
not  merely  marked  out  in  plots  and  capable 
of  being  used.  London  &*  S.  IV.  R.  Co.  v. 
Ji lack- more,  L.  R.  4  H,  L.  Cas.  610,  39  L.  J. 
Ch.  713.  23  I^.  T.  504,  r9  VV.  R.  305. 

Land  used  for  i)uil(ling  purposes  must  be 
actually  laid  out  for  that  purpose  at  the 
time  of  the  taking.  Coventry  v.  London,  li, 
<S-  S.  C.  R.  Co.,  37  /..  y.  Cli.  90,  L.  R.  5  E^. 
104,  16  IV.  R.  267,  17  /..  T.  368. 

Where  a  tract  of  land  two  and  a  half  acres 
in  extent  used  for  market  gardening,  having 
a  cottage  upon  it,  is  within  the  municipal 
boundaries  of  a  town,  but  is  not  surrounded 
by  houses,  the  premises  are  not  in  the 
"  town  "  within  the  meaning  of  section  93, 
Land  Clauses  Act  1845.  Falkner\.  Somer- 
set &*  D.  R.  Co.,  42  L.J.  Ch.  851,  Z,  R.  16 
Eq.  458. 

Where  lands  of  a  railway  company  are 
claimed  by  the  adjoining  owner  as  "  super- 
fluous land  "  under  section  127  of  the  Lands 
Clauses  Act  1845,  the  fact  that  such  lands 
are  in  the  neighborhood  of  a  populous  town 
is  a  circumstance  to  raise  a  presumption 
that  they  will  be  wanted  by  the  company  on 
account  of  increased  traffic.  Hooper  v. 
Bourne,  L.  R.  5  App.  Cas.  i,  49  L.  J.  Q.  R. 
370,  42  Z.  T.  97,  28  H^.  R.  493  ;  affirm, 
ing  L.  R.  3  Q.  n.  D.  258,  47  Z.  /.  <2.  li. 
437,  26  IV.  R.  295  ;  tvhick  affirmed  L.  R.  2 
Q.  n.  D.  339,  25   /['.  R.  672. 

1110.  Arclies,  tiiiiiii'ls,  etc.  —  An 
underground  railway  company  cannot,  un- 
der the  Lands  Clauses  Consolidation  Act 
1845,  §  127,  sell  a  vacant  space  over  its  tun- 
nel arch  as  "superfluous  land."  In  re 
Metropolitan  Dist.  R.  Co.,  L.  R.  13  Ch.D. 
607,  49  Z.  /.  Ch.  D.  277,  42  Z.  T.  73,  28 
W.  R.  685  ;  affirming  40  Z.  T.  482. 

Nor  is  land  under  the  arches  on  which  a 
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railway  station  is  erected  "superfluous 
land  "  within  the  act.  Mulliner  v.  Mid/and 
K.  Co.,  L.  R.  II  Ch.  D.  t\\,  ^i  L.  J.  C/t. 
258.  40  L.  r.  121,  27  IV.  A'.  336.— UisriN- 
GUiSHKi)  IN  Ware 7'.  London,  H.  «S  S.  C.  R. 
Co..  52  L.  J.  Ch.  198,  47  L.  T.  541,  3>  W.  K. 
228. 

A  vertical,  and  not  a  horizontal,  boun- 
dary must  separate  "superfluous  ,  nd  " 
from  land  required  for  the  [nirposca  of  a 
railway  company.  /«  re  Metropolitan  Dist. 
R.  Co.,  L.  R.  \iCh.  J).  607,  49  L.  J.  C/t.  J>. 
277,  42  L.  T.  Ti,  28  W.  R.  6S5 ;  ajjirminij 
40  /..  T.  482. 

1117.  Evidviit'e  of  siiporfliuHis 
cliara<!t<'r— Qiifstloii  lor  jury.  —  Tiie 
question  whether  certain  lands  of  a  railway 
company  are  "superfluous  lands"  within 
the  Lands  Clauses  Act  1845,  §  127,  is  one 
of  mixed  law  and  fact,  and  can  be  more 
conveniently  tried  without  a  jury.  Smith 
V.  North  Staffordshire  R.  Co.,  44  L.  T.  85. 

In  determining  what  constitutes  "super- 
fluous land,"  under  section  127  of  the  Lands 
Clauses  Act  1845,  all  the  circumstances 
must  be  considered  ;  the  mere  fact  that  the 
land  has  not  been  built  upon  is  not  conclu- 
sive. Hooped  V.  Bourne,  L.  R.  5  ..'///.  Cas. 
I,  49  L.J.  Q.  B.  370,  42  L.  T.  97,  28  VV.  R. 
•,J3:  affirming  L.  R.  3  (?.  B.  D.  258,  47  L. 
J.  Q.  /)'.  437,26  W.  R.  295;  which  uffrmcd 
L.  R.  2  Q.  B.  D.  339,  25   IV.  R.  672. 

Nor  is  the  mere  fact  that  the  company 
attempts  to  dispose  of  certain  lands  conclu- 
sive proof  that  such  lands  are  "  superfluous." 
Hobbs\.MidlandR.  Co.,  L.  R.  20  Ch.  A  41 8, 
51  L.J.  Ch.  320,  46  L.  T.  270,  30  W.  R.  516. 

A  description  in  an  advertisement  by  a 
railway  company  attempting  to  sell  lands 
"as  surplus  lands"  is  sufficient  to  stamp 
the  lands  with  the  character  of  surplus 
lands.  London  (S-  S.  IV.  R.  Co.  v.  Black- 
more,  39  L.  J.  Ch.  713,  23  L.  T.  504,  L.  R.  4 
H.  L.  Cas.  610. 

11  IK.  Extension  of  time  for  salu 
of. — Where  a  railway  company  has  the 
usual  power  of  selling  superfluous  lands,  a 
subsequent  extension  act  giving  it  power  of 
leasing  and  mortgaging,  without  limit  as  to 
time,  such  of  these  lands  as  are  connected 
with  the  structure  of  the  railway,  does  not 
take  away  the  power  to  sell,  but  only  ampli- 
fies it  by  removing  some  of  the  restrictions. 
Tomlin  v.  Biidd,  43  L.  J.  Ch.  627,  L.  R.  \% 
Eq.  368,  22  W.  R.  529. 

Where  superfluous  lands  have  vested  in 
the  adjoining  owners  at  the  expiration  cf 


the  time  prescribed  by  section  127  of  the 
Lands  Clauses  Act  1845,  an  act  of  parlia- 
ment, passed  in  the  follcnving  year,  extend- 
ing the  time  for  the  sale  of  superfluous 
lands  does  not  apply  to  such  lands,  although 
they  were  at  the  time  in  the  ostensible  p<js- 
session  of  the  company  or  its  lessees.  Great 
Western  R.  Co.  v.  May,  43  L.  J.  Q.  B.  233, 
31  L.  T.  137,  L.  R.  7  //.  /..  Cas.  2S3, 
23  IV.  R.  141  ;  affirming  L.  R.  8  (9.  B.  26, 
42  /..  /.  <2.  /•'.  6,  27  L.  T.  620,  21  \V. 
R.  295,  L.  R.  7  (J.  B.  364,  i,\  L.J.  Q.  B.  104, 
26  /..  7".  17,  20  IV.  R.  328.— EXI'LAINI'.U  IN 
Hoiiper  V.  Hourne,  37  L.  T.  594,  L.  R.  3  Q. 
B.  I).  258,  47  L.  J.  (J.  li.  437,  26  W.  R.  295, 

1111).  Sale  niiist  lie  alisoliite.— Un- 
der section  127,  hind  sold  by  a  railway  com- 
pany as  su|)erflu<)us  land  must  be  sold  ab- 
solutely without  reserving  any  interest;  and 
if  a  deed  by  the  company  contains  a  cove- 
nant that  the  grantee  will  reconvey  upon 
payment  of  the  purchase  price,  upon  six 
months'  notice,  an  interest  is  reserved 
which  makes  the  sale  ultra  vires  and  void. 
London  &>  S.  JV.  R.  Co.  v.  O'omm,  L.  R.  20 
Ch.  D.  562,  51  L.  J.  Ch.  530,  46  L.  T.  449, 
30  \V.  R.  620;  rei'ersing  51  L.  J.  Ch.  193, 
45  L.  T.  505,  30  IV.  R.  321. — Followed  in 
Trcvelyan  7k  Trevelyan,  53  L.  T.  853. 

A  railway  company,  on  the  12th  of  July, 
1867,  conveyed  certain  superfluous  lands, 
the  period  for  the  sale  of  which,  under  their 
special  act,  expired  on  the  13th  of  July, 
1867,  and  the  conveyance  contained  a  cove- 
nant by  the  purchasers  that  they  would  pay 
the  purchase  money  on  or  befcjre  the  12th 
of  July,  1869,  with  in'ercst  in  the  mean 
time;  and  by  an  iiulei.;.ure  of  even  date 
and  made  between  the  same  parties,  it  was 
declared  that,  until  the  whole  of  the  pur- 
chase money  and  interest  were  paid,  the 
company  should  have  a  lieu  on  the  deed  of 
conveyance  and  the  lands  therein  comprised. 
Held,  upon  a  summons  under  the  Vendor 
and  Purchaser  Act  1S74,  raising  the  qi:"s- 
tion  whether  section  127  of  the  Lands 
Clauses  Act  1845  had  been  satisfied,  that 
the  question  was  one  of  such  doubt  that  it 
niu«t  be  left  open  and  not  answered  in  a 
wii ,  which  would  force  the  title  on  a  pur- 
chaser, or  prejudice  the  vendor's  title.  /« 
re  Thackwray  &^  Y.  Contract,  L.  R.  40  Ch. 
D.  34.— Quoting  London  &  S.  W.  R.  Co. 
V.  Gomm,  L.  R.  20  Ch.  D.  562. 

11 20.  Kestrictivc  covenants  on 
sale. — The  Lands  Clauses  Act  1845  does 
not  forbid  a  railway  company  selling  super- 
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niioiis  l.'iiuls  to  impose  such  restrictions  as 
in;i)  'onducc  to  its  advantage.  ///  >v  /J/jf- 
jfnis  &^  II.  Contract,  L.  K.  21  C'//.  D.  95,  51 
/,.  /.  CV'.  772,  30  W.  K.  700.— Im)I,i,()wi;i) 
IN  Kc  Yfiidini,',  L.  U.  31  Cli.  I).  344.  34  W. 
K-  397.  55  ^-  J-  <^'"-  496,  54  L-  T.  531. 

All  Iiiclnsurc  Act  i)asscfi  in  iSof)  provided 
ihut  no  huildiiij^  siiouid  at  any  time  tiicre- 
after  be  erected  on  ii  certain  strij)  of  land. 
In  1865  a  railway  conipany,  under  tlieir 
statutory  |)ovvers,  acquired  a  portion  of  the 
strip  of  land  for  the  purposes  of  tlieir  un- 
dertakiiif^.  A  part  of  the  land  thus  actpiired 
became  superfluous  land,  and  the  company 
in  1.S68  sold  and  conveyed  the  superfluous 
])art  1(1  a  purchaser  wlio  demi.sed  it  to  the 
defendant.  The  defendant  in  1885  com- 
nicncetl  l)uildinfj  on  tlie  land.  Ili'hl,  that 
the  land  actpiired  by  the  company  was  freed 
from  the  prohibition  of  building  only  for 
the  ])ur|)osesof  the  company's  undertaking^, 
and  tliat,  when  part  of  it  was  sold  as  suiier- 
fluous  land,  the  [irohibition  of  building  re- 
vived in  respect  of  that  part.  Birds.  E^- 
i:lcton,  22  Am.  &*  Eng.  R.  Cas.  174,  L.  A'.  29 
C/i.  J).  1012. 

11U1.  Kitflits  of  piirvliaMcrs.— One 
contracting  to  purchase  superfluous  land 
from  a  railway  company  is  bound  by  a  stip- 
ulation in  the  contract  to  admit  the  title  of 
the  company  to  sell,  and  if  he  refuses  to 
abide  by  that  stipulati(jn,  he  cannot  main- 
tain an  acti(jn  for  the  return  of  the  deposit 
money.  L'est  v.  Haviand,  L.  R.  12  Ch.  D.  i, 
48  L.J.  Ch.  503,  27  W.  R.  742. 

One  who  purchases  from  a  railway  com- 
pany superfluous  lands  containing  minerals 
does  not  acquire  the  right  of  subjacent 
support  for  his  surface  as  against  the  owner 
of  the  mines  and  minerals,  and  cannot 
maintain  an  action  for  damages  against  the 
mine  owner  for  so  working  his  mines  as  to 
cause  injury  to  the  surface.  Pointtney  v. 
Clayton,  L.  R.  1 1  Q.  B.  J).  S20,  52  L.  J.  Q. 
n.  566,  49  L.  T  283,  31  IV.  R.  664,  47  /.  /'. 
788;  reversing  47  L.  T.  731,  31    IV,  R.  501. 

The  right  to  repurchase  superfluous  land 
acquired  by  a  railroad  company  does  not 
arise  under  section  128,  where  the  company 
abandons  the  undertaking,  but  before  the 
period  of  ten  years  within  which  it  is  bound 
to  dispose  of  superfluous  land  expires,  it 
promotes  a  bill  for  enabling  it  to  make  an- 
other line,  and  proceeds  to  carry  the  works 
therefor  upon  sucii  land.  Astley  v.  Man- 
chester, S.  &*  L.  R.  Co.,  2  De  G.  &- J.  453,  4 
Jur.  N.  S.  567,  27  L.  J.  Ch.  478. 


W.  brought  an  action  for  trespass  .igainst 
a  railway  company  in  placing  part  of  the 
pier  of  a  bridge  u|>on  his  land.  The  land 
liad  been  originally  conveyed  by  the  com- 
pany as  superfluous  land  to  the  |)laint ill's 
predecessor  in  title,  by  a  conveyance  de- 
scribing it  as  bounded  by  the  railway.  The 
railway  was  in  a  cutting,  and  the  visibh; 
bfjundary  of  the  land  was  a  wall  fourteen 
inches  thick  at  tiie  surface  of  the  ground. 
This  wall  was  in  jiart  a  retaining  wall,  built 
to  prevent  tiie  side  of  the  cutting  falling  in, 
and  was  much  thicker  behiW  the  surface 
than  above  it.  The  pier  complained  of  ex- 
tended less  than  two  feet  Irom  the  visible 
b(jundary  wall,  and  was  built  wiioUy  upon 
ground  lying  vertically  above  the  footings 
of  the  lower  part  of  the  wall.  Held,  tiiat 
the  ground  vertically  above  such  footings 
was  not  land  required  for  the  purposes  of 
the  railway  within  the  meaning  of  section 
127  of  the  Lands  Clauses  Act,  which  the 
company  were  unable  to  sell,  and  it  had 
passed  to  the  plaintifl's  predecessor  under 
the  description  in  the  conveyance.  Ware 
V.  London,  li.  &*  S.  C.  R.  Co..  52  L.J.  Ch. 
D.  198,  47  L.  T.  541,  31   W.  R.  228. 

1  122.  Aiiiitratioii  oil  qiicNtioii  of 
price. — Mandanms  will  not  be  granted  to 
conii)cl  a  railway  company  to  take  up  an 
award  of  an  arbitrator  who  was  bound  and 
proceeded  under  the  earlier  sections  of  the 
Lands  Clauses  Act  t</  ;:scerlain  tiie  price  of 
superfluous  lands  of  the  company  under 
section  130  of  the  act.  Jones  v.  South  StaJ- 
fordshire  R.  Co.,  19  /,.  T.  603. 

1 12:i.  Ki{;litof  (' red  i  tors  to  compel 
Hale. — The  surplus  lands  of  a  railway  com- 
pany which  have  been  delivered  in  execution 
toa  judgment  creditor  under  an  elegit,  the 
registry  of  which  is  still  in  force,  will,  upon 
petition  of  such  creditor,  be  ordered  to  be 
sold  and  the  company  ordered  to  execute  a 
proper  conveyance.  In  re  Calne  R.  Co.,  L. 
R.  9  Eg.  658. 

Where  a  contractor  to  whom  a  railway 
company  is  indebted  in  respect  of  the  con- 
struction of  its  original  line  obtains  judg- 
ment against  the  company,  he  may  compel 
the  sale  of  surplus  lands  acquired  under  the 
powers  of  an  act  for  the  extension  of  the 
company's  line,  although  such  act  provides 
for  a  separate  capital  and  mortgage,  trlie 
profits  of  the  separate  line  being  applicable 
only  to  dividends  on  the  extension  shares. 
In  re  Ogilvie,  L.  R.  7  Ch.  174.  4'  L.J.  Ch. 
336. 
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2,  Procedute.* 
a.  Notice  to  Treat — Notice  of  Claim. 

1124.  Notice  to  treat,  (fciierully.- 

Prcvious  notice  t(j  ircal  is  necessary  to  f'v  ; 
a  company  power  to  summon  a  ju:y  lu 
assess  the  value  of  lands.  I)oo  v.  London 
6^  C.  A'.  Co.,  I  Railw.  Can.  257. 

A  company  m.iy  be  restrained  from  tak- 
ing lands  of  an  infant,  where  iKUice  has  not 
been  given  to  the  infant's  testamentary 
guardian,  although  other  proceedings  are 
pending  in  which  the  infant  is  represented 
by  next  friend.  Harrington  v.  hletropoli- 
tan  R.  Co.,  13  L.  T.  583,658. 

Six  montlis'  notice,  given  by  a  company 
pursuant  to  its  special  act,  to  the  occupant 
of  lands  that  they  would  take  such  premises, 
is  binding  on  the  company.  Morgan  v.  Met- 
ropolitan K.  Co.,  37  L.J.  C.  P.  265, 18Z.  T. 
568  ;  affirmed  in  38  L.  J.  C.  P.  87,  L.  R.  4  C. 
P.  97. 

It  is  not  necessary  to  give  formal  notice 
to  treat,  where  parties  have  already  agreed 
to  refer  to  arbitrators  the  amount  of  com- 
pensation. Collins  V.  South  Staffordshire  K. 
Co.,  7  E.v.  5,  16  Jur.  843,  21  L.J.  E.v.  247. 
S.  P.,  In  re  South  Yorkshire,  D.  &*  G.  R.  Co., 
7  D.&'L.  36,  \\Jur.  1093, 19  L.J.  Q.  /,'.  333. 
The  Lands  Clauses  Act,  §  38,  which  pro- 
vides that  before  the  promoters  of  an  un- 
dertaking shall  issue  their  warrant  for  sum- 
moning a  jury  for  settling  questions  of  com- 
pensation, they  shall  give  not  Ifss  than  ten 
days'  notice  to  the  owner  of  their  intention, 
and  state  the  sum  they  are  willing  to  offer,  is 
not  a[)plicable  to,  or  incorporated  with,  sec- 
tion 68,  which  [)rovides  for  the  case  of  lands 
taken  or  injuriously  affected,  and  in  respect 
of  which  tlie  owner  has  not  been  satisfied. 
Hayward  v.  Mctroftotitan  R.  Co.,  10  J»r. 
N.  S.  418,  4  //.  vlj-  .S.  787.  33  L.  J.  Q.  B.  73, 
12  W.R.  577,  9/,.  7".  680. 

The  defendants  were  properly  enjoined 
from  running  their  trains  over  plaintiff's 
lands,  and  from  summoning  a  jury  to  ascer- 
tain the  value  of  the  land  in  1868,  under  a 
notice  to  treat  served  on  the  plaintiff's  pre- 
decessor in  title  in  1856.  Section  124  of 
the  Lands  Clauses  Act  has  no  application 
to  such  a  case.  Strctton  v.  Great  Western 
&*  B.  R.  Co.,  40  L.  /.  Ch.  50. 

1125.  Suttlcieiicy.— Under  section  38 
of  the  Lands  Clauses  Act  the  promoters  of 

*  See  also /w/,  1218-12;il. 


the  railway  may  offer  the  landowner  separate 
sums  for  comjtensation  in  respect  of  prop- 
erty and  for  damage  to  business.  Hayward 
V.  Metropolitan  R.  Co.,  \oJur.  A',  .s'418,  4 
B.  &•  S.  787.  33  /..  J.  0.  B.  Ti,  12  ir.  R. 
S77.  9  L.  T.  680. 

When  the  notice  to  treat  given  by  the 
company  is  for  the  purchase  of  the  riglit  of 
way  over  the  landowner's  projjcrty  Utx  the 
purpose  of  operating  the  railroad  on  a  bridge 
erected  on  said  land,  the  notice  is  valid. 
Pinchin  v.  London  ij*  B.  R.  Co.,  i  Kay&^J. 
34,  2  Eq.  1172,  I  Jur.  N.  S.  241,  24  L.  J, 
Ch.  417,  3  W.  R.  125,  5  De  G.,M.  ^  Cr".  851. 
—  Co.M.MKNTEi)  ON  IN  Great  WestcMi  R. 
Co.  V.  Swindon  &  C.  E.  R.  Co.,  L.  R.  9App. 
Cas.  7S7   53  L.  J.  Ch.  1075,  32  VV.  R.  957. 

A  notice  to  treat  for  a  rope  walk  with  a 
plan  of  the  entire  rope  walk  on  which  i;  in- 
dicated by  different  colored  lines  the  way  in 
which  the  rope  walk  will  be  intersected  by 
the  railway,  and  also  showing  the  portion  to 
be  treated  for,  is  sufficient,  although  no 
scale  of  measurement  is  annexed  to  the 
plan.  Sims  v.  Commercial  R.  Co.,  i  Raihv. 
Cas.  431. 

Where  the  deposited  plans  of  a  railway 
show  a  small  plot  of  land  nearly  surrounded 
by  a  large  plot,  and  the  notice  to  treat  men- 
tions the  large  but  not  the  small  plot,  but 
the  painted  area  on  the  notice  plan  covers 
the  site  of  the  smaller  plot,  and  this  fact  is 
known  to  the  owner  long  before  he  points 
out  the  objection,  the  notice  is  suiricient  to 
entitle  the  company  to  take  the  small  plot, 
Dowling  V.  Pontypool,  C.  &^  N.  R.  Co.,  L.  R. 
18  E</.  714,43/,.  /.  Ch.  761, 

Where  there  has  been  a  disagreement, 
after  due  notice,  between  the  owners  of 
land  and  the  company,  and  the  company 
thereupon  issues  a  precept  to  the  sheriff  to 
summon  a  jury  to  assess  the  value,  the  lands 
to  be  assessed  must  be  exactly  of  the  same 
dimensions  as  described  in  the  first  notice 
to  treat.  Stone  v.  Commercial  /i'.  Co.,  4 
M.  <S«»  C.  122,  I  Raikv.  Cas.  375. 

A  company  requiring  certain  land  for 
railway  purposes  duiy  notified  the  plaintiff 
that  their  track  would  pass  through  his  land 
for  the  purpose  of  joining  another  railway, 
and  took  the  necessary  legal  steps  to  give 
them  a  right  of  way  thereon.  By  agree- 
ment between  the  companies,  which  was  ap- 
proved of  by  parliament,  the  station  beyond 
the  junction  was  erected  and  used  by  both 
companies.  Held,  that  although  the  notice 
did  not  state  specifically  that  the  land  was 
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to  be  used  for  a  station,  it  was  a  sufficient 
notice ;  that  the  extension  of  the  line  beyond 
the  junction  was  not  ultra  vires ;  and  that 
the  joint  use  of  the  station  did  not  injuri- 
ously affect  the  title  which  the  company 
had  already  to  the  land.  Wood  v.  Epsom 
&'  L.  R.  Co.,  8  C.  B.  N.  S.  731,  30  L.  J.  C. 
P.  83. 

112G.  Eft'ect,  ffeiierally.— A  railway 
company  having  compulsory  powers  to  take 
lands,  becomes  by  notice  to  treat  the  equita- 
ble owner  of  the  land.  Bristol  &*  N.  S.  B. 
Co.  V.  Somerset  &*  D.  R.  Co.,  22  IV.  R.  399. 

A  railway  company,  after  having  given 
notice  to  treat,  in  taking  possession  of  the 
land  witiiout  an  agreement  and  without 
taking  the  steps  required  by  the  Lands 
Clauses  Act  1845,  is  a  trespasser.  Bristol 
&•  N.  S.  A.  Co.  V.  Somerset  &•  D.  R.  Co.,  23 
PV.  R.  601. 

Where  two  railway  companies  are  both 
given  power  to  take  the  same  land,  and 
each  has  given  notice  to  treat,  without 
more,  after  the  powers  of  one  company 
have  expired,  although  it  may  have  been 
given  the  preference  by  parliament,  the 
court  will  not  restrain  the  other  company 
by  interlocutory  injunction  from  entering 
and  commencing  work  on  the  land.  Bristol 
(S-  JV.  S.  R.  Co.  V.  Somerset  <S-  £>.  R.  Co.,  22 
W.  R.  601. 

After  a  railway  company  has  given  notice 
to  treat  for  the  purchase  of  property, 
neither  party  could  get  rid  of  the  obligation 
to  buy  and  sell.  A  motion  to  dissolve  an 
injunction  restraining  the  owner  from  sell- 
ing at  auction  was  properly  refused.  Metro- 
politan R.  Co.  v.  Wooiihouse,  1 1  Jtir.  N.  S, 
296,  34  L.  J.  Ch.  297,  13  W^.  y?.  516,  12  Z, 
T.  113. 

Where  a  railway  company  gives  notice  to 
a  landowner,  within  tiie  time  prescribed  by 
its  special  act  for  the  exercise  of  the  powers 
of  compulsory  purchase,  that  his  land  is  re- 
quired, it  has  exercised  within  the  pre- 
scribed period  all  the  powers  of  compulsory 
purchase  given  by  8  &  9  Vict.  c.  18,  and 
may.  after  the  expiration  of  the  period  pre- 
scribed, lake  all  the  other  necessary  steps 
to  complete  the  purchase,  and  may  enter 
upon  and  take  possession  of  the  land.  Salis- 
bury V,  Great  Northern  R.  Co.,  16 /ur.  740 
21  r..  T.  Q  B.  185.  17  O.  n.  840. 

After  a  party  has  received  notice  from  a 
company  that  they  would  require  a  certain 
quantity  of  his  land,  such  notice  is  bmding 
on   them,  and   cannot  be  withdrawn,  re- 


scinded, or  altered  without  his  consent. 
Tawney  v.  Lyrm  &*  E.  R.  Co.,  16  L.J.  Ch, 
282,  4  Railw.  Cas.  615. 

1127.  How  far  a  contract.— The  re- 
lation of  vendor  and  vendee  is  established 
between  a  company  and  the  owner  of  land, 
after  notice  to  treat  for  lands  has  been 
served.  Doo  v.  London  &•  C.  R.  Co.,  i  Railw. 
Cas.  257. 

The  court  will  enforce,  in  a  suit  by  the 
owner  of  land,  in  the  same  manner  as  a  con- 
tract for  the  sale  and  purchase  of  land,  a 
notice  by  a  railway  company  to  take  land, 
and  the  subsequent  adjustment  by  arbitra- 
tion of  the  purchase  and  compensation 
money.  Mason  v.  Stoi-es  Bay  P.  &>  R.  Co., 
32  L.J.  Ch.  no. 

1128.  Restriction  on  rights  of 
landowner  by.— After  a  great  delay  to 
proceed,  by  a  railway  company,  after  notice 
to  take  lands  has  been  given,  the  company 
will  be  deemed  to  have  rescinded  or  aban- 
doned their  notice.  Hedges  v.  Mctrnpoliian 
R.  Co.,  28  Beav.  109,  3  L.  T.  643. 

The  lessor  of  land,  which  was  required  bv 
a  company  for  the  lessee,  has  no  right  after 
the  company  has  given  notice  to  treat,  to 
resume  possession  of  the  land  under  a  clause 
in  the  lease  that  the  lessor  might  resume 
such  land  for  building  purposes,  etc.  John- 
son V.  Edgiuare,  H.  &•  L.  R.  Co.,  14  W.  R. 
416, 14  L.  T.  77. 

1120.  Action  for  not  procccdin;; 
on. — A  landowner  cannot,  after  the  com- 
pany has  given  a  valid  notice  to  take  land, 
subsequently  urge  delay  on  the  part  of  the 
company  as  a  ground  for  the  interference 
of  equity  with  the  company's  proceedings 
to  obtain  the  land.  Pinchin  v.  London  &^ 
B.  R.  Co.,  5  De  G.,  M.  &-  (J.  851,  i  Jur.  N. 
S.  241,  24  L.  J.  Ch.  417. 

Where  a  landowner  received  notice  that 
certain  houses  of  his  would  be  required 
and  the  company  demanded  the  particulars 
of  his  interest  and  stated  their  willingness 
to  pay,  and  the  landowner  furnished  the 
particulars  and  claimed  /45ooas  compensa- 
tion and  required  payment  thereof,  or  that  a 
jury  should  be  summoned  to  assess  the 
damages,  and  the  company  took  no  further 
step  in  the  matter,  the  landowner  cannot 
maintain  an  action  to  recover  the  sum  de- 
manded. Burkinshaw  v.  Birmingham  <S~» 
O.  J.  R.  Co.,  6  Railw.  Cas.  600,  5  Ex.  475,  20 
L.  J.  Ex.  246. 

1 1:10. for  specific  performance. 

-The  relation  of  vendor  and  vendee  is  estab- 
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lis.^d  between  the  company  and  the  owner 
of  land,  after  they  have  given  him  notice 
that  they  require  the  land  for  purposes  au- 
thorized by  their  act;  and  if  after  failure  to 
agree  with  him  as  to  the  terms  of  compen- 
sation, the  company  refuse  or  delay  to  get 
it  assessed  by  jury,  the  owner  may  main- 
tain a  suit  for  specific  performance.  IValirr 
V.  Eastern  Counties  R.  Co. ,  6  J/are  594,  1 2 
/ur.  ySj.  —  Disapproved  in  Haynes  v. 
Haynes,  30  L.  J.  Cli.  578,  4  L.  T.  199,  7  Jur. 
N.  S.  595,  9  W.  R.  497. 

Equity  will  compel  a  company  to  com- 
plete the  purchase  of  land,  the  same  as  in 
the  case  of  an  ordinary  purchaser,  where 
the  company  has  given  the  owner  notice  to 
treat,  and  the  price  of  the  land  has  been 
fixed  by  arbitration  under  the  Lands  Clauses 
Act  of  1845.  Harding  v.  Metropolitan  R. 
Co.,  L.  R.  I  Ch.  154,  41  L.  J.  Ch.  371,  20  W. 
R.  321,  26  L.  T.  109. 

A  notice  to  treat  need  not  be  stamped  as 
an  agreement  in  order  to  maintain  a  suit 
for  specific  performance.  Ra^vlin^sv.  Metro- 
politan  R.  Co.,  37  L.J.  Ch.  824,  18  Z.  T. 
S71. 

Where  a  railway  company,  after  serving  a 
notice  to  treat,  fail  to  summon  a  jury  with- 
in twenty-one  days  after  the  landowner  had 
sent  to  them  his  notice  of  claim  with  par- 
ticulars, etc.,  the  landowner  is  entitled  to 
specific  performance  on  the  ground  that  the 
railway  company's  solicitors,  in  a  letter  to 
the  landowner's  solicitors,  had  stated  "  that 
the  company  will  pay  the  amount  claimed 
for  the  landowner's  interest  in  the  land." 
Such  a  claim  and  letter  form  a  binding 
agreement.  Lnge  v.  Birmingham,  IV.  &^ 
S.  V.  R.  Co.,  I  Sm.  &^  G.  347 ;  affirmed  in 
3  De  G.,  M.  &•  G.  658. 

1131.  Compolliii^  further  pro- 
eee«liii}?s  by  inaiulanuis.— Wliere  with- 
in the  prescribed  period  the  promoters  of 
the  company  give  notice  to  a  landowner 
that  they  rctjuire  to  purchase  his  lands,  and 
the  landowner  serves  them  with  notice  of 
claim,  and  demands  that  the  amount  of 
compensation  shall  be  settled  by  a  jury,  aiul 
no  further  steps  are  taken  to  complete  the 
purchase  until  after  the  expiration  of  the 
period  prescribed  for  the  exercise  of  the 
powers  of  the  company  and  for  the  com- 
pulsory purchase  of  land,  the  company  may, 
on  the  application  of  the  owner,  notwith- 
standing the  lapse  oi  time,  be  compelled  by 
mandamus  to  issue  its  warrant  to  summon 
a  jury  to  assess  compensation.  Queen  v. 
4  D.  R.  D.— 57. 


Birmingham  «S-  O.J.  R.  C(?.,  15  Q.  B.  647, 
«.,  20  L.  J.  (J.  B.  304. 

Where  the  occupier  of  premises  has  acted 
on  the  notice  of  a  railway  company  and  re- 
moved elsewhere,  he  is  entitled  to  a  manda- 
mus to  compel  the  company  to  issue  its 
warrant  to  summon  a  jury  to  assess  com- 
pensation if  the  company,  after  the  expira- 
tion of  such  notice,  neglects  to  takf  anv 
steps  for  settling  the  amount.  And  in  such 
action  the  plaintiff  may  recover  more  than 
nominal  damages.  Morganv. Metropolitan 
R.  Co..  37  L.J.  C.  P.  265,  18  L.  T.  508  ;  af- 
Jirmed  in  L.  R.  4  C.  P.  97,  19  L.  T.  655,  38 
L.  J.  C.  P.  87. 

Where  a  railway  company,  after  notice  to 
treat,  has  paid  the  purchase  mcmcy  for  a 
leasehold  and  has,  with  the  consent  of  the 
lessee,  been  admitted  into  possession,  it 
will  be  compelled  to  accept  an  assignment 
containing  the  usual  covenants.  Harding 
V.  Metropolitan  Board  of  Works,  L.  R.  7 
Ch.  154,41  L.J.  Ch.  371,  20  IV.  R.  321,  26 
L.  T.  109. 

1 132.  Further  notice  where  ad- 
ditional lauds  are  required.— After 
the  expiration  of  the  compulsory  powers  of 
their  original  act,  and  the  railway  is  opened 
for  business,  the  company,  even  though 
they  had  the  right  to  widen  their  track 
and  enlarge  their  station  under  an  ad- 
ditional act  of  parliament,  cannot  on  com- 
pulsion lake  a  piece  of  land  under  a  notice 
to  treat  given  under  the  original  act.  Rich- 
mond V.  North  London  R.  Co.,  yj  L.  J.  Ch. 
273,  16  W.  R.  449,  L.  R.  5  Eq.  352,  18  L.  T. 
8 ;  affirmed  in  L.  R.  3  Ch.  679,  37  L.  J.  -Ch. 
886. 

Where  additional  lands  are  necessary  for 
the  works  of  a  company  authorized  to  take 
lands  within  a  certain  prescribed  limit,  the 
com[)any  is  not  restricted  to  one  notice  of 
taking  land,  but  may  give  notice  of  its  in- 
tention to  take  such  additional  lands. 
Stamps  v.  Birmingham,  IV.  &>  S,.  V.  R.  Co., 
7  Hare  251  ;  affirmed  in  2  Phillips  673,  17 
L.J  a.  43'- 

Where  notice  has  been  given  by  a  com- 
pany of  their  intention  to  take  part  of  a 
close  belonging  to  plaintiff  for  making  the 
railway,  the  company  had  the  right  after  the 
lapse  of  a  year  to  notify  plaintiff  of  their  in- 
tention to  take  another  portion  of  his 
promises  for  erecting  a  station, the  company 
liaving  power  under  their  act  to  make  a 
railway  and  a  station.  Simpson  v.  Lancas- 
ter ^  C.  R.  Co.,  15  Sim.  5S0,  w  Jur.  879. 
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1133.  Notice  of  I'laiin— Contents 
nn<l  sulUcieney.— The  quantity  as  well  as 
the  quaUty  of  the  interest  or  estate  of  the 
claimant  should  be  stated  in  the  notice. 
Hcalcy  v.  Tlumus  Valley  R.  Co.,  5  B.  &^  S. 
7()9,  34  L.  J.  Q.  li.  52,  \o  Jiir.  N.  i'.  1182. 

Where  a  sliopkeeper  damaged  by  a  rail- 
way claims  damages  only  for  loss  of  trade,  it 
is  ncjt  necessary  for  him  to  state  in  his 
notice  of  claim  what  interest  he  had  in  the 
shop.  Caiiuron  v.  Charing  Cross  K.  Co.,  16 
C.  B.  N.  S.  430,  \oJiir.  A\  S.  635,  33  L.J. 
C.  P.  313,  12  W.  K.  803,  10  L.  T.  381;  re- 
versed in  19  C  B.  N.  S.  764,  1 1  Jur.  N.  S. 
282,  13  W.  R.  390,  455,  12  L.  T.  121. 

Mandamus  to  enforce  proceedings  under 
the  Lands  Clauses  Act  will  not  be  refused 
because  the  claimants  have  included  dis- 
tinct joint  and  separate  claims  under  the 
same  formal  notice.  Queen  v.  East  London 
R.  Co.,  17  L.  T.  291. 

1134. service.— A  notice  claiming 

compensation  served  by  the  landowner  on 
the  secretary  of  "  the  Blackburn  Railway 
Company,"  at  its  olTice  is  sufficient,  al- 
though the  notice  is  addressed  to  "  The 
Blackburn  and  Clitheroe  Railway  Com- 
pany." Easthatn  v.  Blackburn  R.  Co.,  9 
Ex.  758,  23  L.J.  Ex.  199. 

A  company  authorized  to  take  lands  can- 
not set  aside  awards  made  for  such  lands  for 
improper  service  of  notice,  unless  they  have 
pre  nptly  and  distinctly  indicated  where 
notices  should  be  served.  Queen  v.  Metro- 
politan R.  Co.,  17  L.  T.  291. 

1 135.  Must  apply  to  same  prop- 
erty as  that  mentioned  in  notice  to 
treat. — The  acceptance  of  a  bad  counter- 
notice  from  a  landowner  requiring  the  rail- 
way company  to  take  certain  other  property 
as  well  as  that  comprised  in  its  notice  to 
treat  by  the  solicitors  of  the  company,  does 
not  bind  it  to  take  land  which  it  is  not  other- 
wise compellable  to  take.  Treadivell  v. 
London  &>  S.  W.  R.  Co.,  54  L.  J.  CIt.  D.  565. 
51  L.  T.  894.  33  ^y- 1^-  272. 

1 1 30.  Stating  requirement  to  tal^e 
whole  of  "  house,"  etc.— Where  a  land- 
owner replies  to  a  notice  to  treat  for  ii  part 
of  his  property  by  claiming  a  certain  sum 
for  such  part,  he  is  not  thereby  precluded, 
if  such  sum  is  refused,  from  requiring  the 
company  to  take  the  whole.  Gardner  v. 
Charing  Cross  R.  Co.,  2  Johns.  <S~»  //.  248,  8 
Jur.  N.  S.  151,  31  L.  J.  Ch.  181,  10  IF.  R. 
120,  5  L.  T.  418. 

Under  section  92  of  the  Lands  Clauses 


Act,  the  owner  of  premises  part  of  which  is 
required  by  a  railway  company  need  only 
specify  the  premises  which  he  requires  the 
company  to  take,  without  stating  whether  he 
makes  the  claim  on  the  ground  that  they 
are  a  house,  or  a  building,  or  a  manufactory. 
Richards  v.  Swansea  /.  &*  T.  Co.,  L.  R.  9 
Ch.  D.  425,  38  L.  T.  833,  26  W.  R.  764. 

b.  Plans  and  Book  of  Reference. 

1137.  Plans,  how  to  be  made.— 

When  a  company  seek  to  obtain  power  to 
acquire  a  limited  portion  only  of  a  piece  of 
land  of  great  extent  which  is  not  broken  up 
into  closes,  they  must  frame  their  deposited 
plans  in  such  a  way  as  to  show  how  much 
of  it  they  mean  to  acquire  power  to  take. 
Protheroe  v.  Tottenham  &»  F.  G.  R.  Co., 
[1891]  3  Ch.  278.— Reviewing  Dowling  v. 
Pontypool,  C.  &  N.  R.  Co..  L.  R.  18  Eq. 
714. 

The  plans  of  a  railway  are  sufficient  if  the 
lines  and  works  are  shown  by  a  black  line 
and  the  limits  of  deviation  marked  by 
dotted  lines,  ll'eldw.  London  &*  S.  VV.  R. 
Co.,  c)Jur.  N.  S.  510,  11  W.  R.  448,  ?,  L.  T. 
"3.  33  ^'J-  Ch.  142,  32  Beav.  340. 

1 138.  Deposit  in  public  ofllce. — 
A  landowner  in  one  county  is  not  bound  to 
examine  the  plans  or  works  of  a  company  to 
be  executed  out  of  the  county,  or  any  plans 
except  those  deposited  in  his  own  county. 
Bentinck  v.  Norfolk  Estuary  Co.,  3  ///;-.  A^. 
J>'.  204. 

Where  a  railway  company,  acting  under 
an  order  of  the  railway  committee,  did  not 
deposit  a  plan  or  book  of  reference  relating 
to  the  alterations  required  by  such  order 
— held :  (i)  that  it  was  not  entitled  to  com- 
mence operations;  (2)  that  under  the  act 
of  1879  the  payment  of  compensation  by 
the  railway  company  is  a  condition  prece- 
dent to  its  riglH  of  interfering  with  the  pos- 
session of  land  or  ihe  rights  of  individuals. 
Parkdale  v.  West,  12  App.  Cas.  602.— Dis- 
TiNGUisniNn  Jones  v.  Stanstead,  S.  &  C.  R. 
Co.,  L.  R.  4  P.  C.  98.— Followed  in  North 
Shore  R.  Co.  v.  Pion,  14  App.  Cas.  612. 

113U.  I)ep(»sited  plans  must  be 
authorized  by  law  or  special  act.— 
A  rai'way  company  has  no  authority  to 
construct  its  works  according  to  the  plans 
and  sections  deposited  with  the  clerks  of 
the  peace,  except  so  far  as  such  works  are 
authorized  by  general  law  or  special  act. 
Queen  v.  Wycombe  R.  Co.,  &  B.  &*  S.  259,  36 
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Z./.  Q.  B.  121,  L.  R.  2  Q.  n.  310,  15  L.  T. 

610,  15  IV.  A'.  489.— Al'PROVED  AND  FOL- 
LOWED IN  Pugh  V.  Goiden  Valley  R.  Co., 
L.  R.  15  Ch.  D.  330,  49  L.  J.  Ch.  723,  42  L. 
T.  863,  28  \V.  R.  863.  Followed  unwil- 
lingly IN  Piigh  7'.  Golden  Valley  R.  Co., 
L.  K.  12  Ch.  D.  274. 

The  exhibition  of  the  plans  and  sections 
of  a  prf>posed  railway  imposes  no  obligation 
on  a  company  except  in  so  far  as  such  plans, 
etc.,  are  incorporated  in  its  act.  Queen  v. 
Calcdoniiit!  R.  Co.,  16  (2-  ^^-  I9i  '5  J'i>'-  396, 
20  L.  /.  Q.  /)'.  147. 

1  140.  What  <leviatioiiK  i'rcnn  de- 
lineated line  are  alluwuble.*  —  The 
word  "  deviation  "  in  section  15  of  the  I^ail- 
ways  Clauses  .\ci  1845,  refers  to  the  medium 
filiim  of  tiie  railway  as  laid  down  in  the 
parliamentary  plans.  Arinistead  v.  North 
Stajfordfhiic  R.  Co.,  16  Q.  B.  526,  15  Jur. 
944.  20  L.  J.  Q.  n.  249. 

13ut  this  applies  only  to  the  construction 
of  a  new  line  of  railway,  and  not  to  the 
widening  of  an  existing  line.  AYtick  v. 
London  &^  S.  IV.  R.  Co.,  L.  R.  44  Ch.  D. 
330.— Distinguishing  Pulling  v.  London, 
C  &  D.  R.  Co.,  3  DeG.,  J.  &S.  661.  Fol- 
lowing Dowling  ?A  I^ontypool,  C.  &  N.  R. 
Co.,  L.  R.  18  Eq.  714. 

Upon  the  construction  of  the  act  and 
reference  to  the  plans,  the  company  were 
bound  to  construct  their  widening  wholly 
within  tiie  limits  of  deviation,  and  exceeded 
their  powers  in  constructing  it  outside 
those  limits.  Finck  v.  London  &*  S.  IV.  R, 
Co.,  L.  R.  44  Ch.  D.  330. 

Assuming  that  the  company  had  ex- 
ceeded their  powers  in  the  construction  of 
the  widening,  yet  as  the  land  taken  was  in- 
cluded in  the  parliamentary  plans  and  no 
special  damage  to  the  plaintiff  iiad  been 
proved,  the  action  could  not  be  maintained. 
Finck  V.  London  &•  S.  IV.  R.  Co.,  L.  R.  44 
C/i.  /).  330. 

As  the  two  houses  and  curtilages  were  in- 
cluded in  the  parliamentary  plans  and  were 
under  the  circumstances  reasonably  neces- 
sary to  be  taken  for  the  comi)letion  of  the 
Company's  works,  the  company  had  the 
power  to  take  tlicm,  although  they  were 
outside  the  limits  of  deviation.  Finck  v. 
London  &^  S.  IV.  R.  Co.,  /,.  A'. 44  Ch.  D.  330. 

The   fact  that   the   particular  works  for 

*  Widening  exisling  milroad.  Limits  of  de- 
viation. English  Railways  Clauses  Consolid.-i- 
tion  Act  construed,  see  47  Am.  &  Cmg.  R.  Cas. 
69,  abUr, 


which  a  railway  company  desires  to  take 
hinds  are  not  on  the  deposited  plans  does 
not  preclude  the  company  from  taking  the 
lands.  If  they  are  within  the  limits  of  de- 
viation, it  is  sufficient.  Weld  v.  South 
Western  R.  Co.,  yi  Beav.  ■})\o,y^  L.J.  Ch. 
142. 

Where  after  a  company  is  authorized  to 
construct  a  line  of  road,  a  subsequent 
statute  authorizing  it  to  make  a  deviation 
line,  extends  the  time  for  making  the  rail- 
way and  for  the  exercise  of  compulsory 
powers,  the  substituted  portion  of  the  line  is 
to  be  considered  as  if  it  had  been  included 
in  the  original  act.  York  &*  N.  M.  R.  Co. 
V.  (2uecn,  7  Raikv.  Cas.  459,  i  El.  6m  Bl.  S58, 
17  Jur.  690,  22  A  /.  Q.  B.  225. 

There  is  no  restriction  as  to  the  powers 
of  a  company  to  alter  the  level  of  the  ap- 
proaches to  a  bridge  the  height  of  which  it 
became  necessary  to  raise,  provided  the 
land  to  be  affected  is  included  in  the  plans 
deposited  or  mentioned  in  the  reference 
boo'is,  and  full  satisfaction  is  made  to  all 
parties  for  the  damage  sustained.  Beardmer 
V.  London  •Sr'  A\  W.  R.  Co.,  i  M.  &<>  G.  112, 
I  //.  iS^  T.  161,  i3/«;-.  327,  18  /,./.  ty/.432. 

Section  11  of  the  Railways  Clauses  Act 
authorizes  a  vertical  deviation  of  the  level 
of  a  railway,  not  exceeding  five  feet  calcu- 
lated with  reference  to  the  datum  line 
shown  on  the  parliamentary  plans,  al- 
though the  deviation  may  exceed  five  feet 
calculated  with  reference  to  the  surface  line 
shown  by  such  plans.  North  British  R.  Co. 
V.  Tod,  12  C.  £-»  F.  722,  \oJur.  975. 

The  provisions  of  the  act  of  the  defend- 
ant company  relating  to  deviations  frcMU 
the  delineated  line,  did  not  prevent  it  from 
taking  lands  at  a  greater  distance  from  it 
than  100  yards  (the  limit  of  deviation)  for 
the  purpose  of  embankments,  cuttings, 
etc.;  the  intention  of  the  act  being  to  give 
the  company  the  same  powers  with  respect 
to  the  deviated  line  as  it  had  with  respect 
to  the  original  line.  Paynes.  Bristol  &^  E. 
R.  Co.,  6  M.  ^^  W.  320,  2  Raikv.  Cas.  75. 

Cross-sections  showing  the  manner  in 
which  roads  are  to  be  carried  over  the  line, 
deposited  with  the  plans  of  a  proposed 
railway  before  applying  for  a  deviation  act, 
are  not  rendered  obligatory  on  a  company 
by  anything  contained  in  8  &  9  Vict.  c.  26. 
Queen  v.  Caledonian  R.  Co.,  16  Q.  B.  19,  15 
Jur.  396,  20  L.J.  Q.  B.  147. 

1141. and  wliat  are  not. — A  rail- 
way company  cannot,  in  the  construction  of 
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a  highway  bridge,  deviate  from  the  plans 
and  sections  as  shown  by  the  deposited 
plans.  Attorney-General  v.  Tewkesbury  &• 
G.  M.  R.  Co.,  9  Jtir.  N.  S.  951,  8  Z.  T.  682, 
I  De  G.,  J.  &-  S.  423,  32  L.  J.  Ch.  482. 

1142.  Book  of  reference.— A  com- 
pany will  be  restrained  from  taking  land 
beyond  the  limits  of  deviation  delineated 
on  its  deposited  plans,  although  the  name 
of  the  owner  of  the  whole  field  is  inscribed 
in  the  book  of  reference.  IVrighy  v.  Lan- 
cashire  «S>»  Y.  R.  Co.,  4  Giff".  352. 

The  8  &  9  Vict.  c.  20,  §  7,  providing  for 
the  correction  of  omissions  and  erroneous 
descriptions  of  lands  in  the  plans  or  books 
of  rcfciciice  of  a  railway  company  was  not 
intended  to  apply  to  the  case  of  the  entire 
omission  from  the  book  of  reference  of  the 
names  of  intermediate  lessees  for  a  long 
term.  Kemp  v.  West  End  of  London  Sf  C. 
P.  R.  Co.,  1  Kay  &^J.  681,  i  Jur.  N.  S.  1012. 

Where  a  company  delineates  a  house  in 
its  plans  and  describes  it  in  the  book  01 
reference  deposited,  and  such  house  is  nec- 
essary in  order  to  make  the  railway  author- 
ized by  its  act,  such  house  may  be  pulled 
down,  although  thereby  the  support  of  an 
adjoining  house  is  taken  away.  Knapp  v. 
London,  C.  Sf  D.  R.  Co.,  2  //.  <S-  C.  212. 

A  party  whose  lands  are  taken  by  a  com- 
pany under  its  power  of  deviating  from  a 
line  delineated  on  the  deposited  plans  can- 
not object  that  the  company  has  taken  for 
the  same  purpose  lands  of  another  person 
not  mentioned  in  the  book  of  reference. 
Payne  v.  Bristol  Of  E.  R.  Co.,  6  M.  &>  W. 
329,  2  Railw.  Cas.  75. 

c.  Costs. 

1143.  Liability  of  company,  gen- 
erally.— A  railway  company  must  pay  the 
costs  where  it  requires  a  piece  of  land  to 
which  adverse  claims  are  set  up  and  pays 
the  purchase  money  into  court  after  one  of 
tl.e  claimants  withdraws  his  claim.  ///  re 
Norfolk,  22  //'.  R.  817,  31  L.  T.  79. 

The  costs  of  t'.ic  official  solicitor  served 
with  a  petition  for  the  payment,  out  of  a 
fund  representing  purchase  money  of  settled 
lands  taken  by  a  railway  company,  are  not 
payable  by  the  railway  company  ;  if  such 
costs  have  been  occasioned  by  the  default 
of  the  tenant  for  life  they  are  properly  pay- 
able out  of  the  portion  of  the  fund  which 
came  to  his  estate.  In  re  Clarke,  L.  R.  21 
Ch.  D.  776,  52  L.J.  Ch.  D.  88. 


Where  a  person  is  entitled  to  the  whole 
sum  paid  into  court  by  a  railway  company 
under  the  Lands  Clauses  Act  1845,  the  com- 
pany must  pay  the  costs  of  his  petition  for 
the  transfer  of  the  money  to  him,  except 
such  costs  as  are  occasioned  by  the  litigation 
of  adverse  claimants,  who  must  pay  such 
costs  as  are  occasioned  by  their  claims. 
Ex  parte  Great  Southern  &^  IV.  R.  Co.,  1 1 
fr.  Eq.  497. 

Wliere  portions  of  the  same  estate  are 
taken  by  four  different  companies,  three  of 
which  are  afterwards  consolidated,  the  costs 
of  a  petition  for  payment  out  of  the  pur- 
chase moneys  must  be  borne  by  the  compa- 
nies equally.  In  re  Manchester  &•  L.  R. 
Co.,  L.  R.  2  Ch.  D.  360,  24  W.  R.  752,  45  L. 
J.  Ch.  D.  368. 

A  company  took  land  comprised  in  a  set- 
tlement and  paid  the  purchase  money  into 
court.  A  testamentary  appointment  was 
subsequently  made  by  the  tenant  for  life 
under  a  power  contained  in  the  settlement, 
and  on  her  death  a  petition  was  presented 
by  her  appointees  for  payment  of  the  money 
out  of  court.  In  consequence  of  the 
terms  of  the  appointment,  it  became  neces- 
sary to  serve  the  petition  upon  the  trus- 
tees of  the  marriage  settlements  of  two  of 
the  appointees,  and  additional  costs  were 
occasioned.  Held,  that  the  railway  com- 
pany, having  taken  the  land  subject  to  the 
possibility  that  in  ordinary  events  it  might 
be  dealt  with  by  way  of  settlement,  nmst 
pay  the  costs  (not  being  costs  of  adverse 
litigation)  of  all  parties.  In  re  lirooshooft, 
L.  R.  42  Ch.  I).  250. 

1 144.  Klf'eet  of  oifer  of  compensa- 
tion on  riiflit  to  costs. —The  Lands 
Clauses  Act,  §  51,  giving  the  costs  of  inqui- 
sition to  the  owner  of  land  wl.en  the  assess- 
ment is  greater  than  the  sum  offered,  does 
not  apply  where  the  promoters  have  made 
no  olfcr  and  are  not  liable  at  all  for  the 
claim  made.  Todd\.  Metropolitan  Dist.  R. 
Co.,  24  L.  T.  435,  19  VV.  R.  720. 

The  costs  of  any  "such  inquiry,"  men- 
tioned in  section  52  of  8  &  9  Vict.  c.  18, 
refer  to  the  inquiry  where  the  landowner 
recovers  more  than  the  sum  offered.  Pray 
v.  South  Eastern  R.  Co.,  7  I).  &•  L.  307,  19 
L.f.  Q.P.  II. 

An  offer  of  compensation  for  injury  to 
land  is  bad  if  it  is  an  offer  of  a  lump  sum 
for  compensation  and  costs;  to  be  good  the 
offer  must  be  an  unconditional  offer  r)f  com- 
pensation   for  the   injury   done.     />alls    v. 
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Metropolitan  Board  of  Works,  L.  R.  i  Q.  B. 
2,17,  \2jur.  N.  S.  183,  35  L.J.  Q.  B.  loi,  14 

IV.  R.  370,  13  /,.  T.  702. 

After  the  arbitrators  enlarge  the  time  for 
making  their  awiird  it  is  too  late  for  the 
ccjmpany  to  make  an  offer  to  the  landowner 
so  as  to  entitle  it  to  costs,  under  section  34 
of  tlie  Lands  Clauses  Act,  in  case  the  award 
is  less  than  the  sum  llercd.  In  re  Gray,L. 
R.  I  (2.  B.  D.  696,  45  L.J.  Q.  B.  Z>.  818,  24 
\V.  R.  758.  34  L.  T.  757. 

The  conipimy,  in  order  to  save  costs,  is 
not  bound  by  a  single  offer  of  compensa- 
tion, but  may  make  an  amended  offer  of  a 
larger  amount.  Haywaid  v.  Metropolitan 
R.  Co.,  4  />'.  iS-  S.  787,  \oJ/tr.  N.  S.  41 8,  33 
L.  J.  Q.  B.  71,  12  IV.  R.  577,  9  L.  r.  680. 

Where  the  jury  award  a  claimant  the  same 
sum  as  the  amount  of  the  amended  offer  on 
tiie  part  of  the  company,  he  is  not  entitled 
to  costs.  Hay  ward  v.  Metropolitan  R.  Co., 
4  B.  &>  S.  787,  \oJur.  N.  S.  418,  33  L.J.  (J. 
B.  73,  12  IV.  R.  577,  9  L.  T.  680. 

Tlie  company  must  make  an  offer  ten 
days  before  the  trial  in  order  to  save  half 
the  costs  in  case  the  verdict  of  the  jury  is 
less  than  the  sum  offered.  Metropolitan  R. 
Co.  v.  Tiirnham,  1 1    \V.  R.  695,  8  L.  T.  280. 

The  offer  of  the  company  or  its  promoters 
must  be  made  before  the  issuing  of  the 
warrant  for  summoning  the  jury,  in  order 
to  entitle  them  to  costs  in  the  event  that 
the  award  is  equal  to  or  less  than  the  amount 
offered.  Pearson  v.  Great  Northern  R.  Co., 
18  IV.  R.  259. 

1 145.  C(ist.s  oCarbitratioii  on  qiics- 
tloii  «1"  c'oiii|»ensati<»ii.— The  execution 
of  a  conveyance  by  a  landowner  of  lands 
taken  under  the  Lands  Clauses  Acts  1845 
■Hid  1869,  is  not  a  condition  precedent  to 
the  payment  of  the  claimant's  costs  in 
i!ie  ariiitration  proceedings,  whereby  the 
.iinouiitof  compensation  was  settled.  Capell 

V.  (heal  Western  R.  Co.,  10  .Int.  &^  E»g.  R. 
Cas.  50,  L.  R.  9  (}.  B.  J).  459,  51  /,.  J.  O. 
B.  D.  6or,  47  L.  T.  22S;  affirmed  in  14  Am. 
&*  /•;//(,'.  A'.  Cas.  393,  L.  R.  1 1  0.  B.  J).  345, 
52  /,./.  Q.  /)'.  /A  348,  48  L.  Zr  505,  31  W. 
R.  555. 

1  \M\.  Costs oC  inquiry  lK>roi'c, jury. 
— Where  land  has  been  "taken,"  within  the 
meaning  of  the  80th  section  f)f  the  Lanrls 
Clauses  Act,  although  the  railway  is  after- 
wards abandoned,  the  company  must  pay 
the  costs  of  ascertaining  the  amount  of 
c(jmpensation  to  which  the  landowner  is 
entitled.     Charlton  v.   Rolleston,  L.  R.   28 


Ch.  D.  237,  54  L.  J.  Ch.  D.  233,  51  Z.  T. 
612. 

The  costs  of  an  inquiry  to  assess  a  land- 
owner's compensation  by  jury  are  regulated 
by  8  &  9  Vict.  c.  i8,  j  51  ;  the  offer  of  the 
company  may  be  made  ten  days  before  the 
inquiry.  In  re  Hayward,  \  B.  &>  S.  7S7,  10 
Jur.  A'.  S.  418,  33  L.J.  Q.  B.  73,  12  W.  R. 
577,  9  /..  T.  680. 

Under  8  &  9  Vict.  c.  iS,  §  68,  a  landowner 
is  entitled  to  the  costs  of  an  inquiry  before 
the  sheriff,  where  the  jury  award  him  more 
than  the  company  offered.  South-Easlern 
R.  Co.  \'.  Richardson,  15  C.  B.  810,  xd  Jur. 
151,  21  L.  J.  C.  P.  122.  Queen  v.  Smith, 
L.  R.  12  (2.  B.  D.  481.  53  L.  J.  (2.  B.  D. 
115,  32  W.  R.  27$. 

The  court  cannot  review  the  taxation  of 
costs  of  an  inquiry  before  the  sheriff  when 
such  costs  have  been  "  settled  by  one  of  the 
masters  of  the  court  of  queen's  bench," 
under  the  Lands  Clauses  Act  1845,  ^  52. 
In  re  Given,  L.  R.  3  Q.  B.  54,  37  L.  J.  Q.  B. 
35,  7  B.  6^  S.  758.— Api'ROVKD  in  I've  Sand- 
back  Charity  Trustees,  L.  R.  3  Q.  B.  D.  i, 
47  L.J.  Q.  B.  10,  37  L.  T.  391,26  W.  R.  229. 
— In  re  Ross,  ^  D.  &->  L.  695,  5  Railw.  Cas. 
Si6,  iS  L.J.  Q.  B.  199.  Metropolitan  R.  Co. 
v.  Ttirnham,  14  C.  B.  N.  S.  212,  32  L.J.  M. 
C.  249,  1 1   W.  R.  695,  8  L.  T.  280. 

Where  an  inquisition  for  assessing  a  land- 
owner's compensation  under  the  Lands 
Clauses  Act  was  removed  into  the  queen's 
bench  division  and  there  quashed,  and  a 
further  inquiry  is  held  on  the  same  warrant 
by  the  s'.eriff  and  compensation  awarded, 
the  claimants  are  entitled  to  the  costs  of, 
and  incidental  to,  the  abortive  inquiry. 
<2iieeH  V.  North  London  R.  Co.,  51  L.  J.  (?• 
7}.  D.  241,  30  W.  R.  272. 

A  claimant  is  not  entitled  to  the  costs  of 
holding  an  inquisition  for  the  purpose  of 
assessing  com|)ensation,  where  the  local  act 
is  silent  upon  the  subject.  Corrii^all  v. 
London  &^  B.  R.  Co.,  2  D.,  N.  S.  Sj'i,  5  M. 
&^  G.  219,  3  Railw.  Cas.  411,  6  Sattt,  jV.  R. 
241,  12  /,.  /.  C.  P.  209. 

Where  a  landowner  is  not  entitled  to  com- 
pensation at  all,  the  fact  that  the  jury  award 
him  damages  for  subsequent  injury  to  his 
adjoining  lands  does  not  entitle  him  to  the 
costs  of  the  inquisition,  notwithstanding 
section  51  of  the  Lands  Clauses  Act.  Todd 
V.  Metropolitan  Dist.  R.  Co.,  ig  W.  R.  720, 
24  L.  T.  435- 

Where  a  sheriff  wrongfully  dismisses  a 
jury,  and  by  mandamus    is  compelled   to 
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summon  another  jury,  the  claimant  is  not 
entitled  to  costs  .igaiiist  tlie  company. 
U'aikir  V.  London  6^  Ji.  R.  Co.,  J  Jur.  1154. 
Wlicre  a  railway  act  provides  for  a  jury 
to  assess  a  landowner's  compensation,  and 
enacts  that  the  party  claiming  damages 
shall  be  the  plaintiff  and  have  all  the  rights 
of  |)laintilTs  in  actions,  a  claimant  is  not  en- 
titled to  the  costs  of  the  attorney's  letters 
and  attendances,  nor  to  the  expenses  of 
plans,  etc.,  paid  to  surveyors  not  called  as 
witnesses.  Queen  v.  Warwickshire,  2  Raiko. 
Cas.  661. 

1147.  Costs  of  conveyance.  —  An 
order  for  the  taxation  of  the  costs  of  con- 
veyances, under  section  S3  of  the  Lands 
Clauses  Consolidation  Act  1845,  cannot  be 
obtained  where  the  costs  have  been  paid. 
Nor  can  such  an  order  be  sustained  as  an 
order  of  course  under  the  attorney's  act. 
Ex  parte  Somervillc,  L.  R.  23  Ch.  D.  167,  52 
L.J.  Ch.  43S,  48  /,.  r.  416,  31   W.  R.  518. 

1148.  Costs  of  investment  of  pur- 
cliase  money.— Where  a  landowner  wil- 
fully neglects  to  make  title  to  land  purchased 
by  a  railway  company,  within  the  meaning 
of  the  exception  in  the  Both  section  of  the 
Lands  Clauses  Act  1845,  he  will  be  com- 
pelled to  bear  his  own  costs  of  drawing  out 
of  court  the  money  paid  in  by  the  railway 
company.     In  re  DiiMin,  7  /;•.  L.  R.  173. 

Where,  on  the  reinvestment  of  compen- 
sation money,  it  is  ordered  that,  for  the 
purposes  of  costs  of  any  future  application, 
such  reinvestment  shall  be  treated  as  per- 
manent, the  company  is  not  liable  to  pay 
the  costs  of  any  future  application  in  re- 
spect of  such  money.  In  re  Gcdling,  53  L. 
T.  244. 

Where  parish  glebe  lands  are  taken  and 
the  purchase  money  paid  into  court,  and  an 
order  made  on  the  petition  of  the  rector 
for  the  investment  of  such  money  and  for 
payment  of  the  dividends  to  him  for  life, 
and  for  payment  by  the  company  of  his 
costs,  if  the  company  becomes  insolvent, 
leaving  part  of  the  costs  unpaid,  that  part 
of  the  fund  in  court  may  be  sold  for  pay- 
ment to  the  solicitors  of  the  rector  of  the 
amount  of  costs  remaining  due.  In  re 
Glchc  Lands  of  Great  Yeldham,  L.  R.  9  Eq, 
68. 

Where  purchase  money  is  paid  into  court 
by  a  railway  company  and  the  remainder- 
man mortgages  his  '"vorsionary  interest  in 
such  fund,  upon  a  petition  being  presented 
for  the    payment  of  the  fund  out   on  the 


death  of  the  tenant  for  life,  the  company  is 
not  liable  to  pay  the  costs  incurred  by  the 
mortgagee  in  proving  his  encumbrance. 
Ex  parte  Great  Western  R.  Co.,  J^  Am.  &^ 
Eng.  R.  Cas.  429,  /-.  R.  24  Ch.  D.  569,  53  L. 
J.  Ch.  200,  49  L.  T.  494,  32  W.  R.  147. 

Where  a  railway  company,  after  notice  to 
treat,  abandons  part  of  its  undertaking,  in- 
cluding the  land  comprised  in  some  of  the 
notices,  but  takes  the  rest  and  pays  the  pur- 
chase money  into  court,  on  a  petition  of  a 
tenant  for  life  for  investment  of  the  fund, 
the  costs,  charges,  and  expenses  were  or- 
dered to  be  paid  out  of  the  fund  before  in- 
vestment.    In  re  Strathmore,  L.  R.  i8  Eg. 

33S. 

1]4{>.  Compelling  payment  of 
costs. — Mandamus  will  not  issue  to  compel 
a  railway  company  to  pay  the  costs  of  an 
assessment  of  a  landowner's  compensation 
and  the  costs  of  title  to  lands  purchased  by 
it  until  after  the  costs  have  been  ascertained 
and  attempted  to  be  levied  in  the  statutory 
mode.  Queen  v.  London  &>  B.  R.  Co.,  3 1).  &* 
L.  399,  4  Rathv.  Cas.  1 1 9,  1 5  Z.  /.  J2.  />'.  42. 

Under  Lands  Clauses  Act  1S45,  §  80,  the 
court  can  only  make  an  order  on  the  com- 
pany to  pay  costs,  and  cannot  order  them 
paid  out  of  any  particular  fund.  Ex  parte 
lYeath  &•  B.  R.  Co.,  43  L.  J.  Ch.  277,  L.  R. 
9  Ch.  263,  22  W.  R.  242,  30  L.  T.  3. 

3.  Compensation.* 

a.  Necessity  of  Making  or  Securing  Com- 
pensation. 

1150.  In  general.— Under  a  statute 
requiring  a  railway  company  to  make  com- 
pensation for  the  value  of  lands  taken  or 
injuriously  afTectcd,  the  company  is  only 
liable  where  some  special  or  peculiar  dam- 
age is  done  by  reason  of  the  construction 
0/  'ts  works  which  diminished  the  value  of 
tlK  lands,  which  damage  woidd  iiave  been 
the  subject  of  an  action  at  law  before  tlie 
statute.  Compensation  is  not  required  for 
da  lUigcs  if  the  thing  done  was  one  for 
wl.ich  no  action  could  have  been  maintained 
if  the  thing  had  been  done  without  any 
statutory  power;  nor  when  a  right  of  action 
which  would  have  existed  if  the  works  had 
not  been  authorized  would  have  been  merely 
personal ;  nor  when  damage  arises  only  out 
of  the  subsequent  use  of  the  works;  nor 
for  the  loss  of  trade  or  custom  by  reason  of 

•See  also /0j/,  1232-1273. 
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a  work  not  otherwise  aflccting  the  house  in 
which  the  trade  has  been  carried  on.  Cale- 
donian R.  Co.  V.  IVa/kcr,  L.  R.  7  App.  Cas. 
259,  46  L.  T.  826,  30  W.  R.  569. 

Where  access  to  private  property  is  inter- 
fered witli,  and  thereby  such  property  is 
substantially  depreciated,  the  owner  is  en- 
titled to  compensation  under  the  Scotch 
Railways  Clauses  Act  1S45.  Caledonian  R. 
Co.  V.  IValkcr,  L.  R.  7  App.  Cas.  259,  46  L. 
T.  826,  30  IV.  R.  569. 

A  railway  company  may  execute  the  '"orks 
which  occasion  damage  to  a  party  whose 
lands  are  not  entered  upon  but  are  injuri- 
ously affected  so  as  to  entitle  him  to  com- 
pensation under  the  statute,  before  the 
amount  of  compensation  is  ascertained  or 
paid.  Hutton  v.  London  &*  S.  \V.  R.  Co.,  7 
Hare  259,  \'&  Jur.  486,  \?>  L.  J.  Ch.  345. 

Compensation  for  the  extinction  of  com- 
monable rights  by  the  works  of  a  railway 
is  allowed,  and  the  action  therefor  is  not 
confined  to  proceedings  for  compensation 
under  the  Lands  Clauses  Act.  Stoncham  v. 
London,  />'.  &-  S.  C.  R.  Co.,  41  L.  J.  Q.  B.  i, 
L.  R.  7  Q.  B.   I,  25  Z..   T.  7S8,  20  W.  R. 

77- 

Courts  of  equity  may  enforce  the  specific 
performance  of  agreements  entered  into  as 
to  compensation  for  common  lands,  without 
reference  to  sections  loi  to  106,  inclusive, 
of  the  Lands  Clauses  Act.  Bee  v.  Stafford 
<S-  U.  R.  Co.,  23  ]V.  R.  S63. 

In  an  action  against  a  railway  company 
for  breaking  a  close  and  cutting  a  tunnel 
througli  it,  under  pleadings  averring  that  the 
close  was  a  highway  and  that  plaintiff  was 
entitled  to  the  soil,  it  was  taken  tliat  the 
tunnel  was  made  with  a  view  to  its  perma- 
nently forming  part  of  the  highway,  and  it 
was  accordingly  held  that  the  company  was 
not  justified,  under  8  &  9  Vict.  c.  18  and  20, 
in  having  entered  on  the  land  without  first 
paying  compensation.  Ramsden  v.  Man- 
c/ifs/er,  S./.  6fA.  R.  Co.,  i  Ex.  723,  5  Raiho. 
Cas.  552,  12 /ur.  293. 

1151.1iuiHl. — Tiie  amoui.t  to  be  se- 
cured by  bond  and  deposit  under  section  85 
of  the  Lands  Clauses  Act  before  the  com- 
pany can  take  possession  of  the  property,  is 
the  value  of  the  entire  property,  if  it  is  re- 
quired by  the  owner  to  take  the  whole,  and 
not  the  portion  actually  required  and  for 
which  notice  to  take  has  been  given.  Un- 
derwood v.  Bedford  (S^  C.  R.  Co.,  7  /i/r.  A\ 
S.  941. 

Compensation  for    minerals    under    the 


Kailwavs  Clauses  Act  1S45,  ?^  7^  'i"^^  S'-  'S 
not  included  in  the  compensation  in  respect 
to  which  the  bond  is  given  by  the  company, 
under  section  85  of  the  Lands  Clauses  Act, 
upon  entering  upon  laiids  before  agree- 
ment. Ex  parte  Xeatli  &^  B.  R.  Co.,  L.  R. 
2  Ch.  I).  201,  45  /,.  /.  Ch.  1).  196. 

A  condition  of  a  bond  given  by  a  railway 
company  on  taking  possession  of  land  be- 
fore the  purchase  money  was  ascertained, 
providing  for  payment  cm  deinand  of  the 
owner,  or  for  deposit  on  demand  in  the 
Bank  of  England,  of  the  amount  of  such 
purchase  money  when  ascertained,  is  bad,  as 
giving  the  claimant  the  option  of  compel- 
ling payment  whatever  the  title  might  turn 
out.  Poynder  v.  Great  Xortltern  R.  Co.,  2 
Phillips  330,  16  L.  J.  Ch.  444.  Cotter  v. 
Metropolitan  R.  Co.,  \o  Jiir.  N.  S.  1014,  lo 
L.  T.  777,  12  IV.  R.  1021. 

1152.  Deposit.— In  order  for  a  rail- 
way company  to  avail  itself  of  a  provision 
of  an  act  providing  that  if  the  owner  fails 
to  make  out  a  title  to  lands  the  company 
should  deposit  the  purchase  money  in  the 
bank,  and  that  thereupon  all  interest  in  the 
lands  should  vest  in  the  company,  it  must 
have  previously  applied  to  the  owner  of  the 
lands  to  furnish  an  abstract  of  title.  Hutch- 
inson v.  Manchester,  B.  &>  R.  R.  Co.,  2  C.  &• 
K.  162,  15  M.  &•  IV.  314,  9///;-.  949,  15  L. 
J.  Ex.  293. 

Where  a  fund  is  deposited  as  security 
under  the  Lands  Clauses  Act  1845,  a  land- 
owner has  no  claim  against  such  fund  for 
his  costs  under  the  act.  /«  re  Neath  &>  B. 
R.  Co.,  43  L.  J.  Ch.  277,  L.  R.  9  Ch.  263,  22 
W.  R.  242,  30  L.  T.  3. 

Where  a  railway  company  takes  posses- 
sion of  land  under  a  contract  for  sixty  years' 
title,  and  the  vendor  fails  to  show  more 
than  a  possessory  title  for  thirty-six  years, 
he  cannot  compel  the  company  to  dci)osit 
the  purchase  money  in  the  bank  under 
the  Lands  Clauses  Act,  §  76.  J)oui;las  v. 
I^ondon  &>  X.-  IV.  R.  Co.,  3  Kay  &- J.  173,  3 
/i/r.  N.S.iSi. 

Ry  the  term  "  owner,"  in  section  ~G  of 
the  Lands  Clauses  Act,  is  meant  a  person 
having  some  title;  and  in  providing  for  the 
event  of  an  owner  failing  to  make  out  a  sat- 
isfactory title,  the  legislature  contemplated 
the  ])ossibility  of  the  land  being  subject  to 
some  independent  estate  or  interest  out- 
side in  a  third  party,  who  is  under  no  obli- 
gation to  concur  in  the  sale,  or  who  does 
not  displace  the  owner's  title.     Douglas  v. 
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/.o//,/,>n  &-■  .v.-  ir.  a:  Ci'.,  3  A'y  <s-y.  173,  3 

Jiir,  X.  S.  181. 

Wlierc  lands  arc  in  tlie  possession  of  a 
person  sliowing  a  bad  title  and  the  true 
owner  cannf)t  be  found,  sucli  person  is  not 
tlie  owner  within  section  76  of  the  Lands 
Clauses  Act,  and  the  promoters  must  have 
recourse  to  the  jury  clauses  of  the  act. 
]ioii^/iis  V.  Louden  &•  X.-  W.  R.  Co.,  3  Kay 
«S^/-  173.  Zjiir.  X.  S.  I  Si. 

A  surviviiiy  partner  selling  partnership 
lands  is  an  owner  within  section  76  of  the 
Lands  Clauses  Act ;  and  by  virtue  of  that 
section  and  section  77,  the  jiromoters  of  an 
undertaking  depositing  the  purchase  money 
in  the  bank  to  the  credit  of  the  vendor  and 
of  the  rei)resentatives  of  his  deceased  part- 
ner, would  acquire  the  Interest  of  both. 
Doitsihis  V.  LoHiion  &^  X.-W.  K.  Co.,  3  Kay 
&-/■  173.  3 /'"--A^  S-.  iSi. 

The  defendant  C(Knpany  having  />o>ia  fide 
and  without  collusion,  but  without  comply- 
ing with  the  requisites  of  an  act  enabling  it 
to  take  possession  of  lands,  taken  posses- 
sion of  land  belonging  to  the  plaintilT,  and 
having  deposited  the  compensation  money 
for  his  use,  was  protected  by  a  proviso  in 
the  act  that  it  should  not  be  subject  to  the 
penalties  imposed  if  bona  fide  and  without 
collusion  it  should  pay  or  deposit  the  com- 
pensation money  to  a  wrong  party,  who  it 
reasonably  believed  to  be  entitled  to  it. 
Hutchinson  v.  Manchester,  />.  <S^  A'.  K.  Co., 
15  M.  <S^  W.  3t4,  3  Kai/w.  Caj.  748,  \o  Jiir. 
361,  15  L.J.  Ex.  293. 

llrt.*?.  Payment  into  oonrt.— Where 
a  company  pays  purchase  money  into  court 
instead  of  to  the  vendors,  as  ordered  by  a 
decree  of  specific  performance,  the  court 
will  pay  the  money  due  to  the  vendors. 
Callicrs  v.  Metropolitan  R.  Co.,  40  L.  J.  Ch. 
544.  /-.  R.  II  Kq.  410,  19  ]V.  R.  795. 

Where  land  which  an  infant  holds  in  fee 
simple  is  taken  by  a  company,  the  purchase 
money,  paid  into  court  under  section  69  of 
the  Lands  Clauses  Act  1S45,  is  considered 
as  real  estate  and  descends  to  the  infant's 
heir  at  law.  Kcllandv.  Fulford,  L.  R.  6  Ch. 
7;.  491,  25   jr.  R.  606. 

The  production  b\-  the  company  of  a  bond 
given  under  section  45  of  the  Lands  Clauses 
Act  1845  is  sulFicient  evidence  that  it  has 
been  satisfied,  and  in  such  case  the  court 
will  order  money  which  has  been  paid  into 
court  under  such  a  bond  to  be  paid  to  the 
company.  ///  re  London  6^  A'.- 11'.  R.  Co., 
26  /..  r.'6S7. 


Part  of  a  fund  in  court,  the  proceeds  of 
the  sale  of  a  portion  of  glebe  land  to  a  rail- 
way company,  ordered  to  be  paid  to  the 
rector  of  the  parish  toward  recouping  past 
outlay  in  the  erection  on  a  farm  forming 
part  of  the  glebe,  of  buildings  constituting 
a  permanent  and  valuable  im[irovement. 
E.v  parte  Holywcll-cian-Xcedingikjorth,  27 
W.  R.  707. 

Wheie  purchase  moneys  of  settled  lands 
taken  by  a  company  have  been  paid  into 
court  under  the  Lands  Clauses  Consolida- 
tion Act  1845,  trustees  for  the  sale  of  such 
lands  are  not,  either  under  the  Lands 
Clauses  Act,  g  69,  or  the  Settled  Land 
Act,  §  21,  entitled  as  of  right  to  pay- 
ment out.  Under  the  Settled  Land  Act  the 
court  has  a  discretion  to  order  such  pay- 
ment. Whether  it  has  such  discretion  un- 
der the  Lands  Clauses  Act,  qucrre.  Ln  re 
Smith,  L.  R.  40  Ch.  D.  386. — DoUBTING  In  re 
Hobson,  L.  R.  7  Ch.  D.  708. 

1154.  Invcstiiiciit  of  i)iirclia.s^ 
money. — The  court  has  power  under  23  & 
24  Vict.  c.  28,  ^?  10  &  1 1,  to  invest  purchase 
money  arising  from  the  sale  under  the 
Lands  Clauses  Act,  such  money  being  "cash 
under  the  control  of  the  court"  within  the 
meaning  of  that  act.  In  re  Fryer,  45  L.  J. 
Ch.  96,  L.  R.  20  Eg.  468.— Followed  in  Re 
Southwold  R.  Co.,  L.  R.  i  Ch.  D.  697,  45  L. 
J.  Ch.  800,  24  W.  R.  293.  Not  follow eij 
IN  Ex  parte  St.  Mary's,  L.  R.  18  Ch.  D.  646, 
45  L.  T.  136,  29  W.  R.  883;  Ex  parte  Kirk- 
smeaton,  L.  R.  20  Ch.  D.  203,  51  L.  J.  Ch. 
581,  30  W.  R.  539- 

Where  the  land  of  a  lunatic  is  purchased, 
the  court  will  order  the  payment  of  the 
purchase  money  to  the  credit  of  the  lunacy, 
and  for  its  investment  to  the  joint  account 
of  the  company  and  the  lunatic,  without  its 
first  being  paid  into  court.  The  applica- 
tion for  such  an  order  must  also  be  made  in 
the  chancery  division.'  /«  re  Milnes,  L.  R. 
I   Ch.  D.  28,  24  ff.  R.  98. 

Money  paid  into  court  under  the  Lands 
Clauses  Act  will  not  be  invested  by  the 
court  in  the  purchase  of  an  equity  of  re- 
demption. /;/  re  Portadoivn,  I).  &*  O.  J.  R. 
Co.,  10  Ir.  Eq.  368. 

A  company  took  part  of  glebe  lands  which 
were  subject  to  a  yearlv  rent  charge  created 
under  the  General  Land  Drainage  and  Im- 
provement Company's  Act  1849,  to  repay 
money  borrowed  by  a  former  rector  for  out- 
lay on  the  glebe.     The  company  paid  the 
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purchase  moneys  into  court  under  the 
Lands  Clauses  Consolidation  Act  1S45,  and 
the  encumbrancer  being  willing  to  take  a 
lump  sum  in  lieu  of  the  remaining  payments 
of  the  rent  charge  (eleven  in  number),  the 
rector  petitioned  to  have  this  sum  paid  off 
out  (jf  the  fund  in  court,  and  to  have  tlic 
residue  of  the  fund  invested  as  if  it  were 
cash  under  the  control  oi  the  court.    Held: 

(1)  that  even  supposing  that  the  rector 
could  himself  have  charged  the  inheritance 
of  the  glebe  to  prcjvide  for  or  to  repay  simi- 
lar outlay,  the  court  ought  not  to  disturb 
the  existing  state  of  things  and  allow  the 
fund  in  court  to  be  applied  in  anticipating 
the    future   payments  of   the   rent   charge; 

(2)  that  money  paid  into  court  under  the 
Lands  Clauses  Consolidation  Act  1845  is  not 
to  be  invested  as  cash  under  the  control  of 
the  court,  but  only  in  the  manner  specified 
in  the  act.  Ex  parte  Kirksmeaton,  \o  Am, 
&>  J'Xi^r,  A'.  O1S.  68,  /,.  A\  20  C/i.  J).  203.— 
Nor  FOLLOWING  In  re  Fryer,  L.  R.  20  Eq. 
468. 

A  company  took  freeholds  settled  by  a 
will  and  subject  to  eight  leases,  one  granted 
by  the  testator  and  the  other  seven  granted- 
under  powers  in  the  will,  either  by  the  trus- 
tees or  the  tenant  f(jr  life,  and  containing 
covenants  by  thr  lessee  to  repair  or  to  re- 
build. The  company  purchased  the  lease- 
hold interests  from  the  tenants  themselves, 
and  paid  the  purchase  money  of  the  fee, 
sul)ject  to  the  lessee's  interests,  into  court, 
under  the  Lands  Clauses  Consolidation  Act 
1845.  The  income  of  the  purchase  money 
when  invested  would  be  greater  than  the 
aggregate  rents  payable  under  the  leases. 
Ileltt,  upon  petition  by  the  tenant  for  life 
for  investment  and  payment  to  him  of  the 
dividends,  tiiat,  having  regard  to  the  74th 
section  of  the  Lands  Clauses  Consolidation 
Act  1S45,  he  was  entitled,  during  the  con- 
tinuance of  the  leases,  to  so  much  only  of 
the  dividends  as  c(pialed  the  amount  of  the 
rents  he  would  have  received  in  case  the 
property  had  not  l)een  taken  by  the  railway 
company ;  that  the  rest  of  the  rent  must  be 
accumulated  ;  and  that  upon  the  date  of  fall- 
ing in  of  each  lease  the  tenant  for  life 
would  be  entitled  to  an  additional  annual 
sum  representing  the  income  of  so  much  of 
the  capital  of  the  purchase  moneys  as  was 
attributable  to  the  property  comprised  in 
the  le;isc  which  had  fallen  in,  and  of 
the  accumulations  theref)f,  less  the  rent  un- 
der such  lease.    In  re  IVMes,  L.  K.  16  Ch. 


I^-  597.  5°  J-  J-  C/t.  D.  199.— Approved  in 
Cottrell  V.  Cottrell,  L.  R.  28  Ch.  D.  62S,  54 
L.  J.  Ch.  417.  52  L.  T.  4S6,  33  W.  R.  361. 

b.  Who  Entitled  to  Compensation. 

1 155.  In  Kei>(-'i'*il' — ^o  claim  can  be 
made  against  a  company  for  damages  for 
which  the  claimant  would  not  have  had  an 
action  supposing  the  railway  act  had  never 
been  passed.  Glas^oio  Union  K.  Co.  v. 
Huiilrr,  L.  .V.  2  //.  L.  Sr.  Ctis.  78. 

One  who  sustains  a  i)articular  injury  from 
the  diversion  or  obstruction  of  a  public  road 
by  a  railway,  which,  if  done  without  the 
sanction  of  an  act  of  parliament,  would  give 
a  right  of  action,  is  entitled  to  compensa- 
tion. Wood  V.  Stourbridge  R.  Co.,  16  C.  B. 
A'.  S.  222. 

A  commoner  may  maintain  an  action  un- 
der the  Lands  Clauses  Act  1845,  §§  9S>-'07, 
against  a  railway  company  for  the  disturb- 
ance of  his  rights  if  he  is  paid  no  compen- 
sation, although  the  lord  of  the  manor  con- 
veys the  land  and  receives  compensation. 
Stoneluim  v.  London,  J>.  &*  S.  C.  R.  Co.,  L.  R, 
7  (J.  n.  1,^1  L.J.  (J.  B.  I,  25  Z.  r.  78S. 

Under  the  Lands  Clauses  Act  1845,  §  69, 
the  court  has  no  power  to  direct  the  appli- 
cation of  purchase  money  for  the  taking  of 
glebe  land  belonging  to  a  rectory  to  the  rec- 
tor, although  the  patron  of  the  living  and 
the  bislujp  petition  that  it  might  be  so  paid. 
Williams  v.  Aylesbury  &>  B.  R.  Co.,  43  L.J. 
Ch.  S25,  31  L.  T.  521. 

A.,  in  possession  of  land  under  a  build- 
ing agreement,  which  required  the  houses 
to  be  erected  by  November,  18S5,  was  in 
1882  informed  by  a  C(jmpany  of  their  inten- 
tion to  obtain  a  special  act  to  extend  their 
railway  system,  which  scheme  would  affect 
his  land.  A.  thereupon  arranged  with  his 
landlord  for  an  extension  of  the  time  limit- 
ed by  his  agreement — no  definite  period  be- 
ing fixed — and  suspended  his  building  oper- 
ations. The  company  f)btained  their  s])e- 
cial  act  in  1883,  and  in  1S84  gave  A.  the 
usual  notice  to  treat  for  part  of  the  land 
comprised  in  his  building  agreement,  but 
A.  sent  in  no  claim  under  the  notice.  In 
1886  the  company  took  adverse  possession 
of  the  land  in  question,  treating  the  build- 
ing agreement  as  at  an  end  and  insisting 
that  A.  had  no  interest  whatever  in  the 
land.  On  action  brought  bv  A.  against  the 
company  for  a  declaration  that  the  building 
agreement  was  still  subsisting,  and  that  he 
was  entitled  to  have  his  interest  thereunder 
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assessed  in  the  usual  way — AM,  that  the 
jurisdiction  of  tlie  court  was  not  ousted  by 
tlic  procedure  under  the  Lands  Chiuscs 
Consolidation  Act  1S45,  and  that  A.  was  en- 
titled to  the  declaration  he  claimed.  Ji/r- 
»n'nj^'-/iam  &•  J).  Laud  Co.  v.  Louden  <5-»  A'. 
//'.  A'.  Co.,  L.  A'.  36  67/.  n.  Gso.— DisiiN- 
GUisiiiNO  East  &  W.  I.  D.  &  H.  J.  R.  Co.  v. 
G.ilike,  3  M.  &  G.  1 55 ;  London  &  B.  K.  Co. 
V.  Cross,  L.  R.  31  Ch.  D.  354, 

1  ir»(J.  OwnerH  or  occupiers.— A  gen- 
eral ri^ht  to  compensation  is  };iven  to 
"  owners  and  occupiers  of,  and  all  other  par- 
ties interested  in,  lands  taken  or  injuriously 
afTected  by  the  construction  of  the  railway." 
by  the  6th  section  of  the  Rail  vays  Clauses 
Act  1845.  Smith  v.  Great  U'ctcru  J\.  Co., 
L.  R.  3  App.  Cas.  165,  47  /,./.  Ch.  97,  37  L. 
r.  645  ;  ajffiriiiht^r  /,.  j^\  2  Ch.  /;.  235, 34/,.  T. 
267.— DissENTKi)  FROM  IN  DixoM  7/. Caledo- 
nian &  G.  R.  Co.,  L.  R.  5  App.  Cas.  820,  43 
L.  T.  513,  29  W.  R.  24g.—Fordv.  Metro- 
politan ^  M.  D.  R.  Co.,  25  Am.  &-  Eng.  K. 
Cas.  182,  17  Q.  £.  D.  12.  —  Criticising 
Ricket  V.  Metropolitan  R.  Co.,  L.  R.  2  H. 
L.  Cas.  175. 

The  owner  or  occupier  of  land  is  entitled 
to  compensation  where  the  company  does 
that  which  would  be  actionable  injury  un- 
less performed  under  the  powers  conferred 
by  its  act.  Glover  v.  North  Staffordshire  R. 
Co.,  16  (2.  B.  912,  iljur.  673,  20  L.J.  Q.  B. 
376. 

One  owning  a  house  fronting  on  a  high- 
way on  which  a  company  erects  an  embank- 
ment which  narrows  the  road,  diminishing 
the  value  of  the  house,  is  entitled  to  com- 
pensation. Beckett  v.  Midland  R.  Co.,  /,.  R. 
3  C.  P.  82,  17  L.  r.499.  37  L.J.  C.  P.w, 
16  IV.  R.  221. — Approved  in  Metropolitan 
Board  of  Works  v.  McCarthy,  L.  R.  7  H.  L. 
Cas.  243,  43  L.  J.  C.  P.  38s.  31  L.  T.  182.  23 
VV.  R.  115. 

Compensation  may  be  claimed  for  dam- 
ages done  to  the  goods  of  an  occupier  of  a 
house  injuriously  affected  by  the  execution 
of  the  works  of  a  company  in  the  exercise 
of  the  i)owcrs  givt;n  it  by  piirliament. 
Kuofk  V.  Metropolitan  R.  Co.,  38/../.  C.  P. 
78,  L.  7?.  4  C.  7'.  131. 

Where  a  railway  act  was  passed  in  1S44, 
under  which  lands  were  taken,  and  in  1847 
a  second  railway  art  was  passed  extending 
the  first,  the  Lands  Clauses  Act  1845  ap- 
plies to  the  latter  undertaking,  and  the 
owner  of  the  lands  taken  under  the  first  act 
i:'-  entitled  to  the  benefit  of  its  provisions. 


Lancashire  &•  V.  R.  Co.  v.  Evans,  1 5  Beav. 
322,  1  £1.  &^  Bl.  754,  lyjiir.  S78,  22 /,._/.  Q. 
B.  254. 

The  plaintifT  was  entitled  to  compensa- 
tion under  Lands  Clauses  Act  for  the  use  of 
a  passage  between  some  houses  owned  by 
him,  no  nuitier  whether  the  passage  was 
private  or  public,  since  he  had  the  title  to 
the  soil.  Soinh  v.  East  London  R.  Co.,  22 
W.  R.  566. 

A  company  took  for  the  purposes  of  their 
undertaking  part  of  the  land  allotted  as 
turf  common,  and  the  purchase  moneys 
were  paid  into  court.  On  a  petition  by  the 
freeholder  of  the  cottages  for  the  distribu- 
tion of  the  fund — held,  that  the  freeholder 
had  no  claim  against  the  fund,  having  only 
the  indirect  interest  arising  from  enhance- 
ment of  rent  by  reason  of  the  privilege 
given  to  the  occupiers  ;  that  the  persons  in- 
terested were  the  lord  of  the  manor,  the 
persons  claiming  under  him,  and  the  occu- 
piers of  the  cottages ;  and  that  the  rights  of 
the  occupiers  were  in  the  nature  of  a  perpe- 
tuity specially  created  by  the  legislature, 
and  were  not  charitable.  /;/  re  Christ  Church 
Lnclosure  Act,  35  Ch.  D.  355. 

1157.  lloldcr.s    of   leaseholds A 

tenant  is  entitled  to  be  reimbursed  for  any 
expenses  incurred  by  him  by  reason  of 
notice  received  from  the  promoters  of  an 
undertaking,  requiring  him  to  give  up  pos- 
session of  his  land  at  tlie  end  of  six  months. 
Reg.  v.  Rochdale  lmprca>ement  Act,  2  Jiir. 
N.S.  86 1. 

A  tenant  having  a  written  agreement 
equivalent  in  equity  to  a  lease  is  not  liable 
to  have  the  value  of  his  interest  assessed 
by  two  justices,  his  interest  being  greater 
than  that  of  a  tenant  from  year  to  year. 
Stueetinan  v.  Metropolitan  R.  Co.,  i  //.  &• 
M.  543,  12  \V.  R.  304,  10  Z.  T.  156.  Rogers 
v.  //////  Dock  Co.,  10  Jttr.  N.  S.  1245.  13  W. 
R.  217,  l\L.  J.  Ch.  1G5. 

A  covenant  in  the  lease  of  a  tenant  not 
to  assign  without  the  consent  of  his  land- 
lord is  abrogated  by  a  private  contract  with 
a  railway  company,  arranging  the  price  of 
the  Interest  of  the  tenant  in  tlie  lands  re- 
quired. Slipper  V.  Totteuhatn  &^  IL  J.  R. 
Co.,  36  Z.y.  Ch.  84 1,  Z.  A'.  4Eq.  112,  16  Z. 
7".  446,  15  U'.R.  86 1. 

Under  section  68  of  the  Lands  Clauses 
Act  a  tenant  from  year  to  year  whose  inter- 
est is  injuriously  aflected.  although  no  part 
of  the  land  is  taken,  is  entitlerl  to  have  his 
compensation  assessed  by  arbitration,    Jieg- 
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V.   Metropolitan  A\  Co.,  8  /ur.  A'.  S.617,  31 
Z.  /.  (J.  /.'.  261,  10  ir.  A\  717. 

A  tenant  from  year  to  year  who,  after 
notice  iiy  a  railway  ctjmpany  to  quit,  holds 
over  until  the  end  of  liis  year  is  not  entitled 
to  compensation  from  tile  comiKiuy,  since 
his  situation  is  the  same  as  if  a  regular 
landlord's  notice  had  been  given.  (J/tirn  v. 
/.iiiii/i>/t  &^  S.  A'.  Co.,  2  /'.  >^  D.  243,  10  .l(t. 
•L^  III.  13,  I  Raihu.  Cas.  717.— CoMMKNTED 
ON  ixCranwcilT'.  Mayor,  etc.,  of  London,  L. 
U.  5  Kx.  2S4,  39  L.  J.  Kx.  193,  22  L.  T.  760. 

Where  a  tenant  from  year  to  year  is  given 
notice  of  the  company's  intention  at  tlie 
end  of  six  months  to  taice  the  premises, 
but  tile  company  does  not  tal<e  tiie  prem- 
ises until  some  time  afterwards,  and  the 
tenant  remains  in  possession,  lie  cannot 
claim  compensation  because  tiie  company 
in  tlie  meanwiiile  pulled  down  iiouses  in 
the  neighborhood,  wliereby  iie  sullercd  a 
loss  of  trade.  (Jiiccii  v.  Vaughan,  38  L.  J. 
M.  6'.  49,  L.  R.  4  <J.  n.  190,  17  W.  R.  115. 

A  joint  occupation  for  l)usiness  purposes 
of  distinct  premises,  separately  leased  to 
two  partners,  is  not  necessarily  an  interest 
less  than  tiiat  of  a  tenant  from  year  to  year, 
thoiigii  there  is  no  formal  stipiiiation  as  to 
the  term.  Rffi^.  v.  East  London  R.  Co.,  17 
L.  T.  291. 

A  sub-lessee  having  a  right  to  retain  pos- 
session as  long  as  his  landlord's  interest  ex- 
isted, is  entitled  to  the  purcliase  money 
under  a  contract  with  a  railway  company  for 
tiie  purcliase  of  his  interest.  ///  re  AVntf, 
I..  R.   16  Eq.  521,  21    VV.  R.  8S1,  29  L.  T. 

28«. 

Compensation  for  disturbance  under  the 
Lands  Clauses  Act  cannot  be  recovered  by 
a  company  whose  directors  have  a  rigiit  to 
use  a  board  room  for  certain  purposes,  and 
wiiose  clerk  has  a  right  to  use  a  desk  in  an 
ofhce.  such  rigiu  constituting  a  tenancy. 
Mnnhif>al  A'rechold  Land  Co.  v.  Metropoli- 
tan &*  i>.  R.  Joint  Committee,  i  C.  &^  E. 
i>S4. 

115K.  OwiKT.s  ami  lessees  of 
mines.'* — Wiiere  lands  arc  purcliased  un- 
der 8  <t  9  Vict.  c.  20,  ?■;  77,  78,  and  79,  the 
company  does  not  become  entitled  to  the 
mines  under  the  land,  and  theovvner,  after 
giving  notice,  if  the  company  does  not  give 
compensation  for  the  minerals,  may  work 
such  mines  in  the  proper  and  usual  way. 
Great  Western  R.  Co.  v.  Bennett,  L.  R.  2  H. 

*  See  title  Mines  and  Mining. 


/,.  Cas.  27,  15   //',  A'.  647,  16  Z.  T.  1S6,  36  L. 

J.  (J.  n.  133. 

.A  bed  of  clay  is  a  "mine"  witiiin  the 
meaning  of  section  77,  and  may,  unless 
the  railway  company  is  willing  to  make 
conii)ensation  therefor,  be  worked  by  tiie 
landowner.  Midland  R.  Co,  w.  I/aitneliwood 
B.  &*  T.  Co.,  L.  R.  2o  CIt.  I).  552,  51  /,.  J. 
Ch.  J).  77S,  46  L.  T.  301,  30  \V.  R.  640. 

Tlie  owner  of  land  taken  for  a  railway, 
and  for  wliicli  compensation  is  paid,  cannot, 
upon  afterwards  discovering  that  a  mine  to 
which  he  was  entitled  could  not  be  worked 
without  doing  damage  to  tlie  railway,  claim 
further  compensation  in  respect  t(j  the  loss 
so  sustained.  Compensation  in  respect  to 
such  contingent  loss  should  have  been 
claimed  at  tlie  time  of  the  original  agree- 
ment or  assessment.  Rc.k  v.  Leeds  i3^  S.  R. 
Co.,  3  .Id.  ii^  El.  6S5. 

Section  6  of  the  Railways  Clauses  Act 
1845,  in  regard  to  compensation  for  not 
working  mines  thereby  provided,  is  to  be 
read  with  reference  to  the  Lands  Clauses 
Act.  The  word  "  lands "  in  tliat  section 
includes  mines.  Smith  v.  Great  Western  R. 
Co.,  L.  R.  3  ^Ipp.  Cas.  165,  47  L.  J.  Ch.  D. 
97,  37  L.  T.  645  ;  ajDirmin^  L.  R.  2  Ch.  D. 

235,   34  L.     T.     267.— DiSSIiNTKl)    FROM     IN 

Dixon  V.  Caledonian  &  G.  K.  Co.,  L.  R.  5 
App.  Cas.  820,  43  L.  T.  513,  29  W.  R.  249. 

Sections  6  and  78  of  the  Railways  Clauses 
Act  1845  niust  be  read  together  where 
claims  are  made  for  comp  1  sation  for  not 
working  mines  adjoining  a  railway  and  rail- 
way works.  Smith  V.  Great  Western  R.  Co., 
L.  R.  3  /Ipp.  Cas.  165,  47  L.  J.  Ch.  D.  97,  37 
L.  T.  645 ;  aJTirminjr  L.  R.  2  Ch.  D.  235  34 
Z.  T.  267.— DissKNTED  FROM  IN  Dixon  V. 
Caledonian  &  G.  R.  Co.,  L.  R.  5  App.  Cas. 
820,  43  L.  T.  513,  29  W.  R.  249. 

Under  section  78  the  owner,  lessee,  or 
occupier  of  the  mine  who  has  the  right  to 
work  it  is  tiie  person  to  give  notice  to  the 
railway  company  of  his  intention  within  30 
days  to  work  such  mine.  The  compensa- 
tion wliicli  the  directors  of  tlie  railway 
company  are  then  entitled  to  olTer  is  that 
to  which  the  person  giving  notice  is  indi- 
vidually entitled.  If  the  lessee  gives  notice 
and  receives  compensation  the  owner  is 
also  entitled  to  compensation,  provided  he 
can  sliow  a  right  of  his  own  bcyoiui  that  of 
the  lessee.  Smith  v.  Great  Western  R.  Co., 
L.  R.  3  .///.  Cas.  165,  47  L.y.  Ch.  97,  37  L. 
T.  645  ,  aj[lirming  I...  R.  2  Ch.  D.  235,  34  L. 
T.  267.— Dissented    from    in  Dixon  v. 
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Ciilcdonian  &  G.  R.  Co.,  L.  R.  5  App.  Cas. 
820,43  L.  T.  513,  2<j\V.  R.  249. 

An  arbitraU^r  appointed  under  8  «S  9 
Vict.  c.  20,;;  81, to  assess  damages  sustained 
by  a  mine  owner  by  reason  <jf  liis  land 
heinj^  severed  and  tlie  working  of  liis  mine 
inicnupied,  should  include  in  liis  award 
(I. linages  for  additional  l(jss  or  expense  not 
tlu.'ii  actually  susr-'ned,  but  which  would 
necessarily  be  sustained  in  working  the 
mine,  ami  which  are  capable  of  being  imme- 
diately estimated  with  reasonable  certainly. 
W'lulflnmsi-  V.  Wolvitluimpton  &•  W.  A". 
Co.,  L.  A'.  5  Ex.  C,  39  L.  J.  Ex.  1,21  L.  T. 

558. 

A  mine  owner  whose  mine  is  flooded  iit  a 
spot  where  the  railway  company,  in  order 
to  make  its  line  level,  cut  through  the  earth 
to  a  stratum  of  p(jrous  rock  and  negligently 
allowed  the  waters  of  a  brook  and  s|)rings 
to  reach  such  sjjot,  has  a  rigiit  of  action  for 
the  damage  sutlercd,  but  has  no  remedy  by 
compensation  under  the  company's  act. 
lni};uall  V.  London  «S^  A".  \V.  R.  Co.,  7  //.  &^ 
A.  423,  SJitr.  N.  S,  16,  31  L.J.  Ex.  121,  10 
IV.  A'.  232  ;  ajDlrmcd  in  \  H.  &>  C.  544,  9 
Jiir.  N.  S.  254,  9  /,.  y.  419,  31  L.  J.  Ex.  480, 
10  ;/'.  K.  802. 

Where  a  company  causes  the  waters  of  a 
brook  to  flood  a  coal  mine,  but  subsequently 
restores  the  brook  to  its  former  level,  it  is 
a  question  for  the  jury  to  ascertain  whether 
any  damage  lias  been  done,  and  the  claim- 
ant alleging  that  he  was  injured  is  sulFicient 
to  induce  the  court  to  grant  a  mandamus 
lor  a  jury.  (Juan  v.  North  Midland  R.  Co., 
2  Riiihi'.  Cas.  i. 

1  151).  F(> liars.— When  there  is  an  im- 
plied obligation  by  a  superior  to  prosecute 
his  feuing  scheme  for  the  benefit  of  the 
feuars,  the  fcuars  have  a  vested  interest  dc 
fii/iir>'  in  the  roads  and  streets  shown  on 
tin;  feuing  |)l,ins  sufTicieiit  to  sustain  a  claim 
for  compensation  under  the  Railways 
Clauses  (Scotland)  Act  1S45,  but  not  where 
there  is  no  obligation  upon  the  superior  to 
pursue  his  scheme  .'ind  give  the  feuars  at 
some  future  time  access  along  the  streets 
and  roads  marked  on  the  plan.  F/ciiiin^  v. 
Ne-a'port  R.  Co.,  L.  R.  8  App.  Cas.  265. 

1  l<iO.  Mortffaj^^tM's.— Where  a  railway 
company  takes  mortgaged  land,  the  mort- 
gagee is  entitled  to  be  a  party  to  an  assess- 
ment of  the  value,  and  if  he  is  not  made  a 
party  he  will  not  be  bound.  Marlin  v. 
London,  C.&^  J).  A'.  Co.,  14  IV.  A'.  24,  13  L. 
T.  355,  /..  A'.  I  Eq.  145  ;   reversed  in  L.  R.  i 


Ch.  501,  12  Jur.  N.  S.  778,  14  L.  T.  814,  14 

IV.  R.  880. 

A  iiK)rtgagec  in  possession  whose  debt 
exceeds  tiie  entire  amount  of  compensation 
awarded  by  reason  (jf  a  railway  com|)any 
taking  a  portion  of  the  land  is  entitled  to 
tlic  entire  sum.  J'i/e  v.  J'//,;  4$  I..  J.  Ch. 
841,  /..  A'.  3  Ch.  D.  36,  24  IV.  R.  1003,  35 
L.  T.  18. 

Mortgagees  of  a  land(jwiier  are  |)ersons 
entitled  to  claim  compensation  by  reason 
of  the  abandonment  of  a  railway,  the  act 
providing  that  the  p.ii  Uirnentary  dci)osit 
slioulfl  be  applied  towards  comi)ensaiing 
landowners  and  others  whose  land  had  been 
interfered  with  or  rendered  less  valuable. 
///  re  Potteries,  S.  &^  N.  IV.  A'.  Co.,  L.  A'.  25 

Ch.  y;.  251, 53  /../.  Ch.  /).  556, 50  L.  r.  104, 

32  n'.  A".  300.— Cd.mmkniki)  i)N,  liur  kol- 
LOWKi)  IN  Re  Ruthin  iS:  C.-y  I).  R.  Aei,  34 
W.  R.  581,  L.  R.  32  Ch.  D  43«.  55  1-  T.  237. 

IKH.  J{«v«T.sloiic'i>.— Where  the  act 
of  a  company  provides  that  the  company 
.shall  not  have  power  to  take,  injure,  (jr 
damage  any  house  or  building  which  was 
erected  on  or  before  Nov.  30,  1835,  without 
written  consent,  other  than  such  as  were 
specified  in  tlie  schedule  to  such  act,  the 
c(jmpany  is  liable  to  the  reversioner  of  a 
house  erected  before  the  date  fixed  and  not 
specified  in  the  schetlule,  for  damage  flonc 
by  the  obstruction  of  its  lights  by  a  station 
and  by  dust ;  and  the  reversioner  of  such 
house  is  not  bound  to  come  in  under  the 
compensation  clause  in  the  comjjany's  ;i  ' 
Turner  v.  ShcJJicfd  A-  A'.  A'.  Co.,  10  " 
W.  425. 

WiVl.  Cliildruii  of  vrntntor.  ic 

mother  of  infant  children  resident  ,,  ^  li 
her,  being  entitled  to  a  third  undivided 
interest  in  the  land,  they  owning  the  resi- 
due, by  deed  agreed  with  a  railway  com- 
pany, in  consifleration  of  an  extension  by 
them  of  their  line  of  railway  from  R.  to  I'., 
and  for  %\,  to  grant  to  tlieni  in  fee  the  right 
ol  way  "through  my  land  in  P.,  consisting 
of  such  portion  of  lots  18  and  19  as  may  l)e 
required  to  carry  the  railway  across  said 
lots,"  anri  conveyed  to  them  acrorflingly. 
At  the  time  of  the  conveyance  she  had  not 
been  appointed  guarflian  to  her  children. 
Held,  that  under  the  Railway  Act  of  1S68 
(31  Vict.  c.  68,  §  9,  sub-sections  3,  9,  U),  her 
deed  barred  tlic  children's  interest  in  the 
land  as  well  as  her  own,  and  that  they  were 
not,  therefore,  cntitlerl  to  compensation 
from  the  company.     JJunlop  v.  Canada  C. 
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F.  Co.,  4$  U.  C.   n.  /,'.  74.— Rkvif.wf.I)  in 

Young  V.  Midland  R.  Co.,  19  Ont.  App.  265. 

1  HKt.  Holder  of  N|i<>rtiiit;  riKlit.— 

One  who,  i)y  written  agreement  not  under 
seal,  is  entitled  to  the  right  of  sporting 
over  lands  for  a  term  of  three  years  lias  no 
interest  in  the  lanfl  sullicient  to  entitle  him 
to  claim  compensation  under  the  Lands 
Clauses  Act  from  the  company  purchasing 
some  of  sucli  laiul  and  constructing  its  line 
over  it.  /i/rd  v.  (.Ircal  /uisfirn  A'.  Co.,  11 
///;-.  A'.  S.  782,  34  L.y.  C.  P.  366,  19  f.  li. 
A'.  .S".  268. 

1  M14.  3IuiiicipaI  lioanls.— The  con- 
servators of  the  bed  of  tlie  river  Thames, 
under  20  Ik  21  Vict.  c.  147,  are  entitled  to 
have  c<jmpensation  assessed  under  the 
Lands  Clauses  Act  for  the  construction  of 
a  railway  bridge  over  the  river.  Rn'i-r 
'I'liamcs  Conservators  v.  Victoria  Station  &^ 
P.  A'.  Co.,  38  /../.  C.  P.  4,  /..  A'.  4  C.  P.  59. 

The  Metroi)olitan  Board  ofWorks  having 
acquired  no  right  to  lateral  support  for  the 
sewer  of  which  the  defendant  company  tle- 
prived  it,  whereby  the  sewer  burit,  was  not 
entitled  to  recover  compensation  therefor. 
Metropolitan  Board  of  Works  v.  Metropoli- 
tan R.  Co.,  I..  K.  4  C.  P.  192,  38  L.J.  C.  P. 
172,  17  W.  A'.  416,  19  /,.  T.  744. 

lion.  Wutcr-works  coinpaiiy.— A 
water-works  company  which  has  its  pipes 
laid  in  certain  land  which  a  railway  com- 
pany has  taken  and  through  which  it  sub- 
sequently tunnels,  removing  the  water  pipes, 
has  no  interest  in  the  land  which  will  en- 
title it  to  maintain  proceeiiings  for  com- 
pensation for  injuriously  atTecting  it  under 
the  Lands  Clauses  and  the  Railways  Clauses 
Acts.  A'e7i>  River  Co.  v.  Midland  R.  Co.,  25 
W.  R.  502,  36  /..  T.  539. 

c.  Assessment  by  Justices  and  Surveyors. 

1  100.  Ry  justices,  /.feiivrally.— The 

justices  liave  jurisdiction,  under  section  24 
of  the  Lands  Clauses  Act  1845,  to  hear  and 
determine  the  question  of  comi)ensation  to 
be  paid  to  a  landownei'  by  a  railway  com- 

itiy  for  having  injuriously  alTected  his 
land,  ;ilt hough  the  application  be  made 
more  than  six  months  after  the  land  has 
been  so  injuriously  allected.  Queen  v.  Ed- 
wards, L.  R.  13  (>•/''.  l>-  586,  53  I..  J.  M.  C. 
149,  51  L.  T.  586,  49  A  /'.  117.— OVF.RRUI.- 
INi;  In  re  Edmundson,  17  f).  H.  67;  Reg. 
V.  Leeds  &  IJ.  R.  Co.,  16  Jur.  817,  21  L.  J. 
M.  C.  193. 

An  order  of  two  justices  under  8  &  9 


Vict.  c.  18,  awarding  compensation  to  a 
landowner,  is  witiiin  the  clause  of  the  11 
&  12  Vict.  c.  43.  Re^i^.  v.  Leeds  &*  Jl.  R.  Co., 
16  /nr.  817,  21  /..  J.  M.  C.  193.  In  r* 
Edmundson,  17  Q.  li.  67.— Dl.si  INHI'ISIIKI) 
IN  Reg.  V.  Hannay,  23  \V.  R.  \(i\,  44  L.  J. 
M.  C.  27,  31  L.  T.  702.  OvF.RUtn.iK  in 
Ouecn  V.  Edwards,  L.  R.  13  C),  I  J,  I).  586,  53 
L.J.  M.  C.  149. 

A  justice  has  jurisdiction  in  a  proceeding 
to  assess  a  tenant's  ci)mpensati(jn  although 
he  is  interested  in  the  matter,  if  the  parties 
consent  that  he  shall  act;  8  iS:.9  Vict.  c.  20, 
if  3,  does  not  forbid  this.  Wakefield  Local 
Hoard  \.  West  Ridint;  Sa^  G.  R.  Co.,  35  L.J. 
AL  C.  69,  14  W.  R.  100,  6  /)'.  &•  S.  -ji)^,  \o 
Cox  C.  C.  162. 

1  107. In  <'as«'S  of  ti'iiaiicy  I'rom 

yoai"  to  y<'ar. — Where  a  tenant's  term 
will  expire  within  a  year,  his  comjiensation 
must  be  determined  by  two  justices  under 
section  121  of  the  Lands  Clauses  Act  1845. 
Rei,r.  V.  Great  Northern  R.  Co.,  25  //'.  R.  41, 
35*/..  r.  551. 

Section  121  applies  to  the  case  of  a  person 
who  has  less  than  one  year  of  a  term  unex- 
pired at  the  date  of  his  being  required  to 
give  up  possession  ;  and  such  person  is  not 
entitled  to  proceed  under  section  68,  and 
claim  to  have  the  compensation  settled  by 
arbitration.  Queen  v.  Great  Northern  R. 
Co.,  46  /,.  /.  Q.  li.  4,  L.  R.  2  Q.  B.  IJ.  I  SI . 
Rej,^.  V.  Manchester,  S.  6^  L.  R.  Co.,  4  El.  &^ 
PI.  88,  I  Jur.  A'.  S.  419.  Knafip  v.  London, 
C.  &•  D.  R.  Co.,  2  //.  <S^.  C.  212,  32  L.  J.  E.X. 
236,  ()Jur.  N.  6. 671,  II  W.  R.  890,  8  L.  T. 
541. 

1108.  By  surveyors.—//  seems  that 
the  appointment  of  the  surveyor,  by  the 
justices  in  a  proper  case,  need  not  contain 
a  descrii)tion  of  the  lands.  }\>y,ider  v.  Great 
Northern  R.  Co.,  5  Railw.  Cas.  196. 

The  appointment  by  trustees  of  one  o'. 
themselves  as  the  surveyor  to  make  .)n 
their  behalf  the  valuation  required  by  the 
9th  section  of  the  Latuis  Clauses  C  )nsoli- 
dation  Act  1845,  is  sulFicient  to  invalidate 
a  sali^  unrler  the  act.  /'eters  v.  Leaves  ^-^  E. 
G.  R.  Co.,  I  Am.  i5r>.  Eng.  R.  Cas.  5X3,  A.  A'. 
16  Ch.  1).  703  ;  affirmed  in  3  .-/>;/.  <^  Eng,  R. 
Cas.  624,  L.  R.  18  Ch.  J).  429. 

d.  Assessment  by  Arbitrators.* 

1100.  Wlioii  is  ronipellaMe  or 
proper. — A  railway  company  whose  jiower 


•See  also /^j/,  1252-1273. 
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to  construct  a  line  has  expired  by  limitation 
of  lime  cannot  be  called  upon  to  enter  into 
an  arbitration  under  a  contract  for  the  pur- 
chase of  land  for  such  line,  whicli  assumes 
the  company  to  be  in  full  possession  of  its 
authority.  Scottish  \'orth-Kastcrn  R.  Co.  v. 
Stewart,  3  Macq.  //.  L.  Cas.  382,  5  /ur.  N.  S. 
607. 

A  landowner  does  not  exhaust  the  stat- 
utory powers  by  giving  one  ncjtice  to  a  rail- 
way Company  for  a  jury  to  assess  damages 
whicl)  he  claims  to  have  suffered.  It  is  not 
irregular  for  him  afterwards  to  claim  further 
damages,  and  still  again  to  give  notice  for 
an  ari)itrator  to  assess  the  whole  damages. 
Lancashire  &^  Y.  R.  Co.  v.  Evans,  15  Beav. 

1 1 70.  Validity  of  the  siihiiiissioii. 

— Where  a  landowner  and  a  railway  com- 
pany agree  to  refer  the  amount  of  compen- 
sation to  arbitration,  tlie  submission  by 
writing  under  tlie  hand  of  the  secretary  or 
clerk  of  the  company  is  sufficient;  but  such 
submission  is  not  rendered  invalid  by  8  &  9 
Vict.  c.  16,  §  97.  Collins  v.  South  Stafford- 
shire R.  Co.,  7  Ex.  5,  16  Jur.  843, 21  L.J.  Ex. 
247. 

Where  a  railway  company  and  a  land- 
owner agree  to  refer  the  amount  of  com- 
pensation to  arbitration,  it  is  unnecessary  to 
go  through  the  form  of  giving  notice  of  a 
desire  to  treat  for  the  land,  and  to  have  the 
matter  settled.  Collins  v.  Soi4th  Stafford- 
shire R.  Co.,  7  Ex.  5,  16  Jur.  843,  21  L.J. 
Ex.  247. 

The  submission  of  the  amount  of  com- 
pensation to  arbitration  is  not  in  compli- 
ance with  the  statute  if  the  claimants  do 
not  state  the  nature  of  their  interest  in  the 
land,  as  where  they  omit  to  notice  an  agree- 
ment with  a  third  person  for  the  renewal  of 
an  unexpired  lease.  In  re  North  Stafford- 
shire R.  Co.,  6  Railw.  Cas.  17,  2  Ex.  235,  17 
L.J.  Ex.  350. 

Where  a  submission  to  arbitration  by  a 
landowner  and  a  railway  company  includes 
in  it  the  provisions  of  the  Lands  and  Kail- 
ways  Clauses  Acts,  the  submission  does  not 
expire  at  the  death  of  the  landowner. 
Caledonian  R.  Co.  v.  Lockhart,  6  Jur.  N.  S, 
131 1,  8  W.  R.  373,  3  L.  T.  252,  3  Macq.  H. 
L.  Cas.  808. 

1171.  Making  NuhniiMRioii  a  riilo 
of  court. — The  submission  of  the  question 
of  arbitration  under  section  25  of  the  Lands 
Clauses  Act  1845  may  be  made  a  rule  of 
court,  since  this  is  a  "submission  to  arbi- 


tration by  consent"  within  the  meaning  of 
the  Common  Law  Procedure  Act  1S54,  §  17. 
Ex  parte  Harper,  L.  R.  18  Eq.  539,  22  IV. 
R.  942.— Not  l  i.loweu  in  Re  Harper, 
L.  R.  20  Eq.  39,  44  L.  J.  Ch.  507,  33  L.  T. 
214,  23  W.  R.  371. 

Where  part  of  a  person's  'and  is  taken, 
and  an  old  approach  t'  ereto  not  taken  is 
cut  off,  an  arbitrator  has  no  power  to  deter- 
mine as  to  the  future  access  to  the  land  ; 
and  if  a  power  to  set  out  approaches  is 
given  by  an  additional  submission  not  con- 
taining a  consent  th.it  this  additional  sub- 
mission shall  be  made  a  rule  of  court,  the 
court  cannot  set  aside  the  award  on  the 
ground  that  no  approaches  are  set  out,  in- 
asmuch as  section  36  of  the  Lands  Clauses 
Consolidation  Act  authorizes  the  making  a 
rule  of  court  such  submission  only  as  is  in 
pursuance  of  the  act;  and  9  &  10  Wm.  II L, 
c.  15,  gives  such  authority  only  where  the 
submission  contains  such  consent.  In  re 
Ware,  9  Ex.  395,  7  Railw.  Cas.  780,  23  L.J. 
Ex.  145. 

1172.  Powers  of  the  arbitrators. 
— An  arbitrator  cannot  inquire  into  the  title 
of  the  claimant,  but  can  only  decide  upon 
the  question  of  the  amount  of  compensa- 
tion. Queen  v.  London  &^  A\-  IV.  R.  Co.,  3 
El.  &-  in.  443.  18  Jur.  993,  23  L.  J.  Q.  B. 
185. 

Compt  /  jation  for  damage  done  to  the 
owner's  goods  in  a  house  may  be  awarded 
by  an  arbitrator  wh<:n  passing  upon  the 
question  of  compensation  for  structural 
damage  to  the  liouse.  Knock  v.  Metro- 
politan R.  Co.,  17  W.  R.  10,  19  Z.  T.  239,  38 
L.J.C.  P.lZ,L.  R.  4  C.P.  131. 

In  1873  a  company  took  possession  of 
copyhold  lands.  In  November,  1875,  the 
conveyance  of  the  lands  was  executed  and 
enrolled  on  the  court  rolls  of  the  manor. 
No  steps  towards  enfranchisement  having 
been  taken  by  the  company,  the  lord  of  the 
manor,  in  1886,  required  the  company  to 
enfranchise  and  pay  him  compensation. 
By  the  custom  of  the  manor  an  arbitrary 
fine  of  two  years'  improved  value  was  pay- 
able on  the  death  of  either  lord  or  tenant, 
and  of  three  years'  improved  value  on 
alienation.  Held,  that  as  the  fines  which 
would  be  lost  to  the  lord  by  enfranchise- 
ment would  have  been  assesscfl  up(m  the 
improved  value  of  the  lands,  an  arbitrator 
could  rightly  assess  the  compensation  upon 
such  improved  value.  Lowther  v.  Caledo- 
nian R.  G».,  [1891 J  3  Ch.  443. 
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1173.  Time  within  wliicli  toinsiku 
award. — Section  23  of  the  Lands  Clauses 
Consolidation  Act  applies  as  well  to  arbitra- 
tors under  section  68,  for  claims  for  dam- 
ages to  lands  taken  as  to  arbitration  for 
claims  for  lands  intended  to  be  taken,  and 
consequently  an  arbitrator  appointed  by 
the  landowner  for  both  parties,  the  com- 
pany not  having  done  anything,  must  make 
his  award  within  three  months.  Evans  v. 
Lancashire  &*  Y.  R  Co.,  i  EI.&*  Ul.  754, 
17 ///r.  87S,  22  L.J.  Q.  n.  21^. 

Under  said  section  23  tlie  umpire  has 
three  months  for  making  his  award  from 
the  time  when  the  arbitration  devolves  upon 
him.  Shcrratt  v.  North  Staffordshire  R. 
Co.,  2  Phillips  475,  5  Railw.  Cas.  166,  12 /ur. 
46,  17  L.  J.  Lh.  161.  In  re  Rradshaw,  12 
Q.  n.  562,  12  /ur.  998,  17  Z..  /.  Q.  B.  362,  5 
Railw.  Cas.  527. 

1174.  Validity  of  tlic  award. — An 
award  by  an  arbitrator  specifying  the  time 
and  nature  of  a  railway  company's  user  of  a 
person's  premises,  and  awarding  a  lump  sum 
to  be  paid  therefor,  is  not  objectionable. 
Litnerick  &>  E.  R.  Co.  v.  Athcnry  &•  E.  R. 
Co..  9  //-.  C.  L.  131. 

Where  the  parties  submit  nothing  to 
arbitration  but  the  value  of  the  land  which 
the  company  desires  to  purchase  and  the 
umpire  awards  one  entire  sum  for  that  and 
certain  small  pieces  of  land  wliich  the  land- 
owner required  the  company  to  take,  the 
award  is  bad  ;  but  in  this  case  the  court  re- 
fused to  set  it  aside.  In  re  North  Stafford- 
shire R.  Co.,  6  Railw.  Cas.  25,  2  E.v.  244,  17 
L.  J.  Ex.  354. 

The  fact  that  the  arbitrator's  award  was 
signed  on  a  day  subsequent  to  the  day  on 
which  the  money  was  paid  into  court  and 
the  bond  given,  does  not  render  proceedings 
under  section  85  of  the  Lands  Clauses  Con- 
solidation Act  invalid.  Stamps  v.  Birming- 
ham, IV.  »S-  .s:  r.  R.  Co.,  7  I/are  256. 

Where  a  railway  company  gives  to  a  lease- 
liolder  the  usual  notice  to  treat,  and  it  is 
referred  to  arbitration  to  ascertain  the  value 
of  the  premises,  and  the  damages  sustained, 
and  the  compensation  to  be  paid,  an  award 
by  the  arbitrator  of  a  sum  as  compensation 
for  all  the  leaseholder's  interests  of  what- 
ever nature  is  bad.  Wakefield  v.  Llanelly 
R.  &*  1).  Co.,  34  /»«"'.  245. 

Where  it  is  impossible  to  say  with  cer- 
tainty whether  an  arbitrator  intended  in 
his  award  to  include  the  damages  sus- 
tained by  reason  of  the  construction  of  the 


company's  works,  or  merely  the  value  of 
the  premises  taken,  Llic  award  is  too  uncer- 
tain for  ilie  court  to  act  upon,  and  a  bill  for 
specific  performance  will  be  dismissed,  al- 
though the  plaintiti  olTers  to  waive  all  claims 
beyond  the  award.  Wakefield  v.  I.laiiilly 
R.  &-  D.  Co.,  3  De  C,.,J.  <3-  5.  1 1. 

I  1  75.  CuiK'liisiveiiess  and  finality 
ol'  tlic  award.— Compensation  awarded 
to  a  landowner  for  the  right  to  construct 
and  maintain  a  tunnel  under  his  land, 
barred  him  from  recovering  further  com- 
pensation for  injur!'  caused  by  the  subsid- 
ence of  the  surfaci  of  the  land,  since  the 
damage  so  caused  must  have  been  foreseen 
at  the  time  of  the  arbitration.  Croft  v. 
London  &>  N.  IV.  R.  Co.,  t)  Jur.  N.  S.  9C2, 
32  L.  J.  Q.  B.  1 13,  3  Z.'.  <S-  S.  436,  7  L.  r. 
741,  II   IF.  R.  360. 

The  question  of  the  mesne  profits  of  land 
wrongfully  taken  by  a  railway  company  and 
which  the  plaintiff  recovered  in  ejectment 
taking  a  verdict  subject  to  a  reference  to  an 
arbitrator  to  ascertain  what  sum  should  be 
paid  by  the  company  as  compensation  for 
the  land,  the  plaintiff  thereby  consenting 
to  execute  a  conveyance,  was  a  matter  in 
difference  between  the  parties  wiiich  was 
disposed  of  by  the  award  of  the  arbitrator. 
Smalley  v.  Blackburn  R.  Co.,  2  II.  dr'  N.  1 58, 
27  L.  J.  E.V.  65. 

I I  70.  Kiiforconient  of  awards.— 
An  attachment  does  not  lie  against  a  rail- 
way company  for  non-performance  of  an 
arbitrator's  award.  Mackenzie  v.  Sligo  (S>» 
S.  R.  Co.,  9  C.  B.  250. 

An  arbitrator's  award  merely  ascertains 
the  amount,  and  not  the  claimant's  right  to 
compensation,  and  cannot  therefore  be  en- 
forced by  motion.  In  re  Nrmbold,  14  C.  B. 
A^.  i'.  405.— Followed  in  Re  Harper,  L.  R. 
20  Eq.  39,  44  L.  J.  Ch.  507,  33  L.  T.  314,  23 
W.  R.  371. 

Where  the  trustees  of  a  settlement  of  a 
life  estate  having  a  bare  power  of  sale  with 
the  life  tenant's  consent  take  no  part  in  the 
reference  to  arbitration  to  fix  the  purchase 
money  for  the  life  estate  under  the  Lands 
Clauses  Act,  the  com[)any  cannot  require 
the  sale  to  be  completed  as  a  sale  by  the 
trustees,  but  it  must  be  completed  as  a 
sale  by  the  life  tenant  under  the  act.  In  re 
I'igott.  L.  R.  18  Ch.  D.  146,  50  L.J.  Ch.  6/9, 
44  L.  T.  792,  29  W.  R.  727  — Foi.i.owKi)  IN 
Spencer-Bell  to  London  &  S.  W.  Fl.  Co.,  33 
W.  R.  771. 

In  an  action  on  an  arbitrator's  award,  a 
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plea  by  the  company  that  the  plaintiff's 
premises  were  not  injuriously  aflected  by 
the  narrowing  of  a  road,  and  that  the 
amount  of  the  award  included  money  which 
the  arbitrator  awarded  for  damage  sus- 
tained, as  the  arbitrator  erroneously  sup- 
posed,  owing  to  the  narrowing  of  the  road, 
by  reason  whereof  the  supposeil  award  was 
void,  is  a  good  plea.  Beckett  v.  Midland 
li.  Co.,  I  H.  5^  K.  1 89,  L.  R.  I  C  /'.  241,  12 
Jur.  N.  S.  231,  35  L.J.  C.  r.  163,  14  \V.  K. 
393,  13  L.  T.  672. 

In  proceedings  to  compel  a  railway  com- 
pany to  pay  an  award,  it  is  no  objection 
that  it  was  not  shown  that  the  coin|)any 
had  taken  possession  of  the  land.  Lindsay 
V.  Direct  London  &^  P.  R.  Co.,  i  /..,  J/.  »S^ 
J'.  529,  \ljur.  224,  U)  L.J.  <2-  />'.  417. 

1177.  I-]iifbi*(*eiiu>iit  by  iiiaiiduiiiii.s. 
— Mandamus  will  lie  to  compel  the  pro- 
moters of  an  undertaking  to  take  up  an 
award  where  the  difference  between  the 
landowner  and  the  promoters  has  been  re- 
ferred. Queen  v.  Soilth  Di-i>on  R.  Co.,  15  Q. 
B.  1043,  \%Jiiy.  464.  20  L.J.  (J.  B.  145. 

It  is  no  answer  in  a  proceeding  for  an 
order  of  court  to  compel  a  railway  company 
t(j  pay  an  award,  that  the  landowner  had 
not  tendered  the  conveyance,  where,  ac- 
cording to  the  submission,  the  payment  of 
the  money  and  the  execution  of  the  convey- 
ance are  not  dependent  conditions,  but  the 
payment  is  to  precede  the  conveyance. 
Lindsay  v.  Direct  London  &»  P.  R.  Co.,  i  L., 
M.  &<-  P.  529,  \^Jur.  224,  19  L.  f.  Q.  B.  417. 

A  return  to  a  mandamus  commanding  a 
railway  company  to  take  up  an  arbitrator's 
award  of  compensation  for  injuriously  af- 
fecting a  ferry,  alleging  that  the  ferry  had 
not  been  injuriously  affected  within  the 
meaning  of  the  Lands  Clauses  Act,  is  good. 
(2ueen  v.  Cambrian  R.  Co.,  38  L.J.  Q.  B.  198, 
n.  B.  &^  S.  315,  L.  R.  4  (J.  B.  320,  17  IV.  R. 
667.  20  A.  T.  437. 

A  return  to  a  mandamus  commanding  a 
railway  company  to  take  up  an  award  of 
compensation  for  premises  injuriously  af- 
fected, .'lUeging  that  the  landowner  also  oc- 
cupied other  lands  which  were  taken  by  the 
comi);my,  aiul  that  before  the  execution  of 
thrir  works  it  was  agreed  that  the  comp;iny 
should  pay  to  him  a  certain  sum  in  full 
satisfaction,  is  a  goori  return.  AV^'.  v.  West 
Af id/and  R.  Co..  \\  H'.  A'.  857 
.  117K.  Groiiiitls  for  H«'Hiii^  aside 
awards.— .An  award  of  an  arl)itrator  a(i- 
pointcd  under  the  Lands  Clauses  Act  wil' 


not  be  set  aside  merely  because  it  contains 
an  order  for  payment,  the  arbitrator  having 
power  to  assess  the  amount  of  damages,  but 
no  power  to  decide  the  question  of  liability, 
Ln  re  Harper,  44  L.  J.  Ch.  507,  L.  R.  20  Eq. 
39,  23  W.  R.  37i,  33  L.  T.214. 

Where  the  submission  to  arbitration  con- 
tains other  matters  than  the  question  of 
compensation,  and  is  therefore  not  within 
the  Lands  Clauses  Consolidation  Act,  the 
court  will  not  set  aside  an  award,  it  not  ap- 
pearing that  the  party  applying  was  igno- 
rant that  the  declaration  was  required  to  be 
made  by  the  arbitrator.  Levick  v,  Epsom 
&-  L.  R.  Co.,  I  L.  T.60. 

An  award  of  an  arbitrator  appointed  by  a 
landowner  to  act  for  be  th  parties,  the  com- 
pany refusing  to  refei  the  nuitter  to  arbitra- 
tion, neither  enforced  nor  set  aside,  the 
court  intimating  that  there  was  no  valid  ap- 
pointment of  the  arbitrator.  Bradley  v. 
London  &"  N.-  W.  R.  Co.,  5  Ex.  769,  i  L.,  M, 
(S^  P.  597,  20  L.J.  Ex.  3. 

To  set  aside  an  award  made  by  the  um- 
pire to  wh(jm  the  parties  referred  the  mat- 
ter of  compensation  for  lands  taken  by  the 
company,  on  the  ground  that  he  had  ex- 
ceeded his  jurisdiction  by  awarding  com- 
pensation in  respect  to  a  claim  for  damages 
not  within  the  reference,  such  excess  of 
jurisdiction  must  ai>pear  on  the  face  of  the 
award.  ///  re  Brogden,  9  C.  B.  N.  S.  229,  30 
L.J.  C.P.  61,  4  Z.  T.  361. 

Where  in  arbitration  proceedings  under 
the  Lands  Clauses  Act  1845,  the  claimant 
has  knowledge  of  the  position  of  the  um- 
pire selected  before  the  award  is  made,  and 
makes  no  objection  until  a  month  there- 
after, he  will  be  taken  to  have  consented  to 
such  person  acting  as  umpire,  and  cannot 
afterwards  object  that  he  was  not  a  disin- 
terested person.    In  re  Clout,  46  L.  T.  141. 

A  rule  to  set  aside  the  award  of  an  um- 
pire appointed  by  the  railway  commission- 
ers to  settle  the  amount  of  a  landownir's 
compensation,  on  the  ground  that  the  um- 
pire was  not  legally  appointed  and  that  he 
ouglit  to  have  settled  the  costs  of  the 
claimant,  was  not  made  absolute,  the  court 
considering  the  objections  too  doubtful  to 
determine  the  motion.  Ex  parte  Fooks,  3 
Ex.  728. 

<*.  Assessment  by  Jury. 

1 1 7J>.   When    proper.  —  Where    the 

amount   claimed  as  compensation    exceeds 
/50,  the  claim   is  properly  submitted  to  a 
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jury.  Read  v.  Victoria  Station  &*  P,  K.  Co., 
I  H.  &•  C.  826,  9  /ur.  N.  S.  1061,  32  L.  J. 
Ex.  167. 

A  landowner  does  not  lose  his  right  to 
have  the  value  of  his  property  taken  as- 
sessed by  a  jury  under  section  23  6f  the 
Lands  Clauses  Act,  because  he  made  no 
claim,  and  because  the  company  has  pro- 
ceeded under  section  85.  The  company  must 
have  actually  paid  or  tendered  the  money 
or  the  owner  may  claim  to  go  on  under 
section  23  or  section  68.  And  if  the  as- 
signee of  a  bankrupt  mortgagor  will  not 
concur,  that  is  ground  for  proceeding  un- 
der section  no.  Queen  \.  Metropolitan  R, 
Co..  1 3  L.  T.  444. 

1 180.  Notic'u  of  intention  to  sum- 
mon jury. — Before  summoning  a  jury  the 
company  must  give  a  reasonable  opportu- 
nity to  the  owner  to  be  heard.  An  olTer  to 
treat  for  the  whole  of  the  land  proposed  to 
be  taken  was  such  a  reasonable  notice  as 
entitled  the  company  to  give  a  notice  to 
cause  a  jury  to  be  summoned.  Schiuinge  v. 
London  <S^  fi.  R.  Co.,  3  S//i.  6^  G.  30,  i  /ur. 
N.  S.  368,  24  Z./.  Ch.  405. 

Section  21  of  the  Lands  Clauses  Consoli- 
dation Act  applies  only  to  cases  where  the 
promoters  are  about  to  take  or  injuriously 
affect  land ;  and  in  such  a  case  they  are 
b(jund  to  give  the  claimant  ten  days'  notice 
of  their  intention  to  cause  a  jury  to  be 
summoned  to  assess  compcnsa'  i  )n  ;  but 
such  notice  is  not  required  where  ine  pro- 
moters have  already  taken  possession  or 
accomplished  the  injury  without  making 
compensation.  Railstone  v.  York,  N.  &*  />'. 
/\'.  Co.,  15  Q.  li.  404,  \\Jur.  1021,  19  L.J.  Q. 
li.(i\\. — Not  followki)  in  Richardson  z/. 
South  Eastern  R.  Co.,  11  C.  H.  154. 

The  service  of  a  notice  of  an  intention  to 
try  by  special  jury  under  section  54  of  the 
Lmirls  Clauses  Consolidation  Act,  is  not  a 
waiver  of  a  previous  notice  under  section 
68  so  as  to  entitle  the  company  to  an  ex- 
tension j)f  time  for  issuing  its  warrant. 
Glyn  V.  Aberdare  Valley  R.  Co.,  6  C.  li.  N. 

-*>'■  359.  5  /'"•  •^'-  •*»•  'o".  28  L.J.  C.  P.  271. 
1  IHl.  Humni«»iiiupr  jurorM  — ]>is- 
<|U(ili(ii*ation  of  HliiM'tft".  —  A  sheriff's 
jury  has  jurisdiction  to  assess  damages,  al- 
thougii  the  warrant  and  intiuisition  do  not 
state  that  the  landowner  has  refused  to 
treat  or  has  not  agrcerl  with  the  company 
for  the  sale  of  his  land,  nor  that  the  com- 
pany has  served  on  him  tlie  notice  required 
i)y  its  act  to  be  given,  if  it  appears  aliunde 
4  D.  R.  D.— 58. 


that  he  did  not  agree  with  the  company 
and  that  he  had  received  the  requisite 
notice.  Taylor  v.  Clemson,  11  C.&*  F.dio, 
ijitr.  833;  affirming  3  Railw.  Cas.  65,  2  G. 
6^  LJ.  346,  2  Q.  li.  978. 

Where  the  sheriff  is  interested  as  a 
shareholder  in  the  company,  the  coroner 
should  summon  the  jury  to  take  an  inquisi- 
tion, and  a  certiorari  will  issue  to  bring  up 
the  inquisition;  although  by  section  145  of 
the  Lands  Clauses  Act  no  proceeding  shall 
be  quashed  for  want  of  ftirni,  nor  shall  tlie 
same  be  removed  by  certiorari.  Queen  v. 
London  &>  N.-IV.  R.  Co.,  9  L.  T.  423. 

The  fact  that  a  sheriff  before  whom  an  in- 
quisition is  taken  is  a  shareholder  in  another 
company  which  has  an  executory  agreement 
with  the  company  taking  the  land  for  an 
ultimate  amalgamation  does  not  invalidate 
the  proceedings.  Queen  v.  Manchester,  S. 
&-L.  R.  Co.,  L.  R.  2  Q.  n.  336,  16  Z.  T.  173, 
36  L.J.  jO.  /)'.  171,  15  W.  R.  676. 

The  promoters  may  properly  issue  their 
warrant  to  the  sheriff  to  summon  a  jury, 
although  the  under  sheriff  is  interested  as 
a  shareholder.  In  such  a  case  the  sheriff 
should  either  take  the  inquisition  in  person 
or  appoint  some  disinterested  party.  IVors- 
ley  v.  South  Danm  R.  Co.,  16  Q.  B,  539,  15 
Jur.  970,  20  L.J.  Q.  n.  254. 

1 182.  IsMiiint;  warrant  by  com- 
pany.— Where  a  landowner  gives  notice 
and  demands  a  jury  to  assess  compensation, 
and  the  jury  fmd  that  the  claimant  is  not 
entitled  to  any  compensation  and  the  land- 
owner thereupon  obtains  a  rule  to  quash 
the  inquisition  and  the  judgment  thereon, 
and  gives  the  company  sutFicient  notice, 
the  company  is  not  in  default  in  not  issuing 
any  warrant,  since  the  siieriff  was  bound  to 
go  on  under  the  original  warrant,  which  re- 
mained unimpcached.  llorrocks  v.  Metro- 
politan R.  Co.,  19  C.  li.  X.  S.  139. 

1  18;{.  When  manilanius  will  lie  to 
<*oin|H'l  tlie  summoniuffof  a  jury. — 
Mandamus  will  lie  to  compel  a  railway  com- 
jiany  to  issue  a  warrant  to  the  sheriff  to 
summon  a  jury  to  assess  the  value  of  land 
which  the  company  has  given  notice  of  re- 
quiring, the  company  having  failed  to  issue 
sui:h  warrant  within  a  reasonable  time  after 
the  notice.  Fotherby  v.  Metropolitan  R.  Co., 
L.  R.  2  C.  P.  18S.  36  L.J.  C.  P.  88,  Mjur. 
N.  S.  1005,  15  W.  R.  112,  15  /,.  T.  243. 

A  neglect  to  issue  a  warrant  to  summon 
a  jury,  after  a  demand,  made  upon  the  com- 
pany's solicitors,  is  a  sufficient  refusal  to 
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entitle  the  claimant  to  a  mandamus.  Omrn 
V.  North  Union  1\.  Co.,  i  Juiikc.  Cas.  729. 
In  re  Soulh  Yorkshire,  J).  c~  G.  R.  Co.,  7  J). 
&^  L.  36,  \\Jur.  X.  S.  1093,  \Z  L.  J.  Q.  B. 

333- 

It  is  not  necessary  that  actual  damage  be 
sustained,  but  only  that  it  may  be,  to  au- 
thorize an  action  [iix  mandamus.  Fotherby 
V.  Metropolitan  K.  Co.,  L.  R.  2  C.  P.  18S,  36 
/..  J.  C.  P.  8S,  12  Jitr.  X.  S.  1005,  15  W.  R. 
112.  15  /..  T.  243. 

Mandamus  will  lie  to  compel  a  company 
to  cause  a  jury  to  be  summoned  to  estimate 
a  landowner's  compensation,  but  the  com- 
pany may  in  its  return  deny  that  any  dam- 
age has  been  caused,  whereupon  an  issue 
will  be  directed,  or  the  company  may  con- 
tend that  the  injury  is  twjt  one  for  which  its 
act  provides  compensation.  Queen  v.  Eixst- 
ern  Counties  R.  Co.,  ^Jur.  365. 

A  mandamus  commanding  a  railway 
company  to  issue  its  precept  for  summoning 
a  jury  to  assess  compensation  for  taking  the 
premises  of  a  partnership  was  not  quashed, 
although  it  was  alleged  to  have  been  ob- 
tained witliout  tiie  knowledge  or  assent  of 
one  of  the  partners.  The  court  left  the 
company  to  make  a  return  of  the  facts,  if  it 
should  think  fit.  Reg.  v.  London  &*  S.  IV. 
R.  Co.,  i^/ur.  10. 

A  precept  to  a  sheriff  to  summon  a  jury, 
although  referring  to  the  jury  a  question 
beyond  their  jurisdiction,  gives  the  claim- 
ant the  right  to  a  mandamus  flirecting  the 
siierifl  to  execute  the  precept  so  far  as  it  is 
properly  conceived.  ll\ilker  v.  London  &- 
/>.  R.  Co.,  3  O.  /)'.  744,  3  Rai/w.  Cas.  396,  7 
/ur.  323,  1 2  L.  J.  Q.  /.'.  88,  3  G.  cSr  D.  549. 

When  an  arbitration  has  proved  abortive 
owing  to  the  non-appointment  of  an  umpire 
witliin  the  time  limited,  the  owner  of  the 
land  is  not  bound  to  proceed  anew  under 
section  68,  but  is  entitled  to  a  mandamus  to 
compel  the  company  to  issue  its  warrant  to 
summon  a  jury.  ///  re  Sout/i  Yorkshire.  D. 
6-»  G.  R.  Co.,  7  7).  &*  /,.  36,  \\Jur.  1093,  19 
L.  J.  Q.  li.  333. 

A  mandamus  to  summon  a  jury  ws  ob- 
tained on  affidavits,  showing  that  the  ap- 
plicant had  a  claim  for  huul  taken  by  the 
company,  and  for  damage  done  to  his 
remaining  land.  Hy  mistake,  the  rule 
omitted  to  mention  damages  for  severance. 
The  mandamus  was  drawn,  including  both 
claims,  and  was  quashed.  The  court  re- 
fused to  amenfl  the  rule  ;  but  aftcrwar<ls,  on 
the    original  atlidavits,  and    on    counsel's 


statement  of  the  mistake,  granted  a  man- 
damus, including  both  objects.  Queen  v. 
Eixst  Lancashire  R,  Co.,  9  Q.  B.  9S0,  1 1  Jur. 
169,  16  /,./.  Q.  B.  127. 

1184. uml  when  not.— A  court 

of  chancery  will  refuse  to  interfere  to  com- 
pel a  company  in  possession  of  land  to 
summon  a  jury,  where  the  notice  itself  does 
not  give  jurisdiction,  and  where  the  rights 
of  the  parties  are  to  be  regulated  by  8^9 
Vict.  c.  18,  §?  68  and  85,  Adams  v.  Lon- 
don &>  B.  R.  Co.,  2  i»/.  <&-  t;.  118.  2  //.  ,3^ 
T.  285.  14 /«r.  679.  19/../.  Ch.  557. 

Mandamus  will  not  lie  to  compel  the  issu- 
ing of  a  new  precept  to  summon  a  jury  to 
assess  damages  where  the  company's  act 
provides  that  the  jury's  verdict  under  an 
inquisition  cmly  held  lall  be  final,  although 
it  is  alleged  that  there  was  a  misdirection, 
that  proper  evidence  was  rejected,  that  the 
verdict  was  against  the  evidence,  and  that 
the  damages  were  insufficient.  Queen  v. 
Eastern  Counties  R.  Co.,  3  Railw.  Cas.  466,  2 
1)..  X.  S.  945,  7  Jur.  628.  12  Z.  /.  Q.  /.'.  271. 

Where  a  railway  company  has  given 
notice  that  it  requires  a  part  of  certain 
premises,  a  writ  of  mandamus  commanding 
the  company  to  issue  a  precept  for  sum- 
moning a  jury  to  assess  compensation  for 
the  whole  cannot  go  for  the  part.  Queen  v. 
London  &^  S.  IV.  R.  Co.,  12  Q.  B.  775,  12 
Jur.  973,  17  L.J.Q.  />'.  326. 

The  provision  of  defendant's  special  act 
that  all  parties  with  whom  the  company 
might  have  any  dispute  should,  at  their 
own  cost,  before  the  company  was  obliged 
to  summon  a  jury,  enter  into  a  bond  to 
prosecute  their  complaint  and  pay  their 
proportion  of  the  cost,  and  in  case  of  the 
warrant  to  summon  a  jury  being  issued 
without  such  bond  having  been  entered 
into,  thecompany  might  give  notice  requir- 
ing the  same  to  be  done  before  commencing 
the  inquiry,  considered.  Queen  v.  Xorth 
Union  R.  Co.,  i  Raihu.  Cas.  729. 

1185.  Powers  of  the  jury  and 
Hiillleieiioy  of  their  lindhiK:.— A  stat- 
ute requiring  a  separate  assessment  of  dam- 
age ill  respect  to  the  value  of  premises  re- 
quired and  of  loss  sustained  by  the  owner, 
is  directory  merely  and  not  compulsorv. 
Correga//  v.  Londou  v5~»  B.  R.  Co.,  3  Rai/n>. 
Cis.  41 1,  5  J/.  i5-»  u.  219,  6  .S'lo//,  A'.  R.  241, 
2  />.,  X.  S.  851.  12  L.y.  C.  P.  209. 

A  jury  summoned  to  a.ssess  compensa- 
tion have  no  jurisdiction  to  determine 
whether  the   lands  have  been   injuriously 
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affected.  Horrocks  v.  Metropolitan  R.  Co., 
4  /.'.  &'  S.  315.  \oJur.  A'.  S.  204,  32  I..  J.  Q. 
li.  367,  II  //".  A'.  9 10,  8  L.  T.  663.  Queen  v. 
London  i5-  X.  11'.  A'.  Co.,  ^El.  ijf  lU.  443,  23 
/,._/.  Q.  n.  185. 

Allliout,'li  tlie  railway  act  requires  the 
jury's  verdict  to  be  recorded,  yet  if  this  is 
not  done  parol  evidence  may  be  given  of 
tlieir  finding  and  of  the  grounds  on  which  it 
proceeded.  Afanninj^  v.  Eastern  Counties 
A'.  Co.,  12  Af.  &>  IV.  237,  3  Raiho.  Cas.  62,7, 
13/,./ /..r.  265. 

The  iiupiisitioii  is  rightly  taken  at  tlie 
place  wliere  the  land  lies,  although  tlie 
works  of  the  ciimpany  which  injuriously 
affect  the  laud  may  be  outside  of  that  juris- 
diction. Quren  v.  Great  Northern  R.  Co.,  14 
Q.  /)'.  25,6  Railw.  Cas.  246,  \\  Jur.  128,  19 
l.J.Q.n.  25. 

Ill  awarding  compensation  to  a  landowner 
under  8  &  9  Vict.  c.  20,  §  6,  the  jury  were 
justified  in  concluding  that  a  ferry  passed 
with  a  conveyance  of  the  land  under  the 
words  "all  profits  and  commodities  belong- 
ing to  the  same,"  it  appearing  that  the  land 
and  ferry  had  always  been  enjoyed  by  the 
same  person.  Queen  v.  Great  Northern  R. 
Co.,  14  Q.  li.  25,  \\Jnr.  128,  19  L.  J.  Q.  li. 

25- 

A  jury  summoned  to  assess  a  landowner's 
compensation  are  authorized  to  find  that  he 
has  sustained  no  damage ;  tiie  fact  that  the 
warrant  summoning  the  jury  contains  the 
words  "  if  any  "  after  the  word  damage  tloes 
not  vary  the  duty  imposed  on  the  jury  or 
prevent  the  warrant  being  in  pursuance  of 
the  company's  act.  Queen  v.  Lancaster  <3-» 
P.J.  R.  Co.,  6  Q.  li.  759,  3  Railw.  Cas.  724, 
9/«r.  303,  14/./.  Q.  />'.  «4. 

A  part  of  a  finding  of  a  jury  to  the  effect 
that  a  claimant  has  sustained  no  damage  in 
respect  to  a  right  of  way  obstructed,  but 
awarding  contingently  a  certain  sum  for 
com[)ensation  in  case  the  claimant  was  en- 
titled to  the  right  of  way,  cannot  be  re- 
ject(!d  as  surplusage  so  as  to  make  the  find- 
ing \  verdict  for  tiie  sum  so  contingently 
awaidcd.     Queen  v.  London  &^  N.  IV.  R.  Co., 

3  /a.  6-  /;/.  443.  '8/"^-  993. 23  /'•  /•  Q-  />'• 

185. 

Justices  are  given  power  by  sections  68 
and  69  of  the  Railways  Clauses  Act  1845, 
only  to  order  accommodation  works  with 
reference  to  the  present  use  of  the  land,  and 
not  prospectively.  Accordingly,  a  jury 
summoned  should  assess  compensation  for 
severance  of  agricultural    land,  valued  as 


building  land,  on  the  assumption  that  no 
remedy  can  be  afforded  by  accommodation 
works  ordered  by  the  justices.  Re^.  v. 
Mid/and  &-  ^.  11'.  J.  R.  Co.,  8  L'.  i5-  .V.  456. 

The  impaneling  a  sheriff's  jury  to  assess  a 
landowner's  compcns.ition  necessarily  im- 
plies a  non-agreement  with  the  company, 
and  an  inquisition  is  not  defective  for  not 
stating  the  facts  so  iini)lied.  Taylor  v. 
Clemson,  n  f.  <S^  F.  6io,  8  Jur.  833  ;  affirni- 
ins^  3  Railw.  Cas.  65,  2  C7.  &>  D.  346,  2  Q. 
//.  978. 

1 180.  Jury  not  to  pass  n|>oii  ques- 
tion <)f  titk'. — A  jury  can  only  determine 
the  value  of  the  interest  of  a  claimant. 
They  cannot  determine  what  interest  he 
has.  1-lx  parte  Cooper,  2  Dreiu.  &^  Sni.  312, 
1 1  /ur.  N.  S.  103,  34  /..  y.  Ch.  373.  Brandon 
V.  Brandon,  2  Drew.  (S^  Sm.  305,  1 1  Jur.  N. 

S.  30,  34/../-  ^f'-  333- 

The  question  to  be  tried  under  the  Regtda- 
tion  of  Railways  Act  1868,  §41  (31  &  32  Vict, 
c.  119),  by  a  judge  of  a  superior  court  with 
a  jury,  is  the  same  as  that  previously  tried 
by  the  sheriff  with  a  jury,  and  consequently 
the  judge  and  jury  have  no  jurisdiction  to 
determine  the  title  to  the  compensation, 
but  can  only  determine  the  amount.  In  re 
East  L.ondon  R.  Co.,  24  Q.  />'.  /).  507.— FoL- 
i.inviNO  East  &  W.  I.  D.  &  15.  J.  R.  Co.  v. 
Gattke,  3  M.  cS:  G.  155  ;  Brieriey  Hill  Local 
Board  7>.  Pearsall,  9  App.  Cas.  595.  Nor 
Foi.l.owiNd  London  &  N.  W.  R.  Co.  v. 
Smith,  I  M.  &  G.  216. 

On  an  inquisition  to  assess  damages  for 
the  purcliase  of  a  liouse  required  by  a  rail- 
way company,  the  mere  fact  of  the  recep- 
tion of  evidence  in  respect  to  the  purchase 
of  the  house  and  of  damage  to  the  good-will 
and  o(  damage  by  reason  of  tl  e  construc- 
tion of  the  railway,  does  not  render  void 
the  verdict  of  the  jury  awartiing  a  certain 
sum  to  be  paid  for  the  purchase  of  the  land- 
owner's interest  and  by  way  of  compensa- 
tion for  damages.  Correi^allv.  London  &^  LI. 
R.  Co.,  3  Raihu.  Cas.  411,  5  M.  &•  li.  219, 
6  SiO.'t,  N.  R.  241,  2  />.,  A'.  S.  851,  12  /../.  C. 
P.  209. 

1187.  Conc>luMiv«>ncs.s  of  tlin  (ind- 
ini;  or  award. — The  verdict  of  a  jury 
summoned  to  assess  the  amount  oi  a  land- 
owner's compensation  is  conclusive  only  as 
to  the  amount  and  not  as  to  the  right  of  the 
claimant  to  compensation,  which  m:iy  be 
elsewhere  contested.  liarher  v.  Nottin^rham 
(fw  G.  R.  <S-  C.  Co^,  1 5  C.  li.  N.  S.  726,  33  /.. 
/.   C.  P.   193.  12   IV.  R.  376,  9   A.  T.  829. 


916 


EMINENT   DOMAIN,  1188-1191. 


C/iapman  v.  Monmouthshire  Ji.  &•  C.  Co.,  2 
//.  <3-  N.  267,  27  /,.  y.  Ex.  97. 

Where  a  property  has  been  injurioMsly 
aflected  by  tlie  works  of  a  railway  to  some 
extent,  the  company  cannot  dispute  the 
amount  of  compensation  awarded  by  the 
sherill's  jury.  Mortimer  v.  South  Waies  K. 
Co.,  5  Jur.  N.  S.  784,  28  L.J.  Q.  D.  129,  i 
El.  6-  /;/.  375. 

1188.  Svttiiii;  a.si<lc  the  verdict— 
New  trial. — A  verdict  awarding  a  sum  for 
"  severance  and  level  crossing,"  without  dis- 
tinguishing how  much  was  for  each,  will  be 
set  aside  where  it  is  impossible  to  reduce 
the  verdict  quoad  the  level  crossing  alone. 
Caledonian  R.  Co.  v.  Ogilvy,  2  Macq.  U.  /,. 
Cas.  229. — Exi'LAiNKU  IN  Caledonian  R. 
Co.  V.  Walker.  L.  R.  7  A  pp.  Cas.  259,  46  L. 
T.  826,  30  W.  R.  569,  46  J.  P.  676, 

The  court  has  *io  power  to  grant  a  new 
trial  of  an  issue  directed  under  section  41  of 
the  Regulation  of  Railways  Act  1868,  to 
determine  the  right  of  compensation  for 
lands  taken  for  the  purpose  of  a  railway. 
Birmitigham  &*  D.  Land  Co.  v.  London  &* 
N.  IV.  R.  Co.,  L.  A'.  22  Q.  n.  D.  435. 

Where  in  an  action  for  compensation  for 
land  compulsorily  taken  for  public  purposes 
the  jury,  after  hearing  the  conflicting  evi- 
dence of  experts  as  to  the  existence  of  paya- 
ble coal  thereunder,  assessed  damages  in  re- 
spect thereof — held,  that  their  verdict,  be- 
ing one  which  a  jury  could  reasonably  find, 
could  not  be  set  aside  as  against  the  weight 
of  evidence.  Brown  v.  Com'rs  for  Kail- 
ways,  L.  R.  15  App.  Cas.  240. 

There  is  no  rule  which  imposes  upon  a 
plaintiff  in  order  to  sustain  such  verdict, 
the  burden  of  proving  by  costly  experiments 
the  mineral  contents  of  his  land  ;  nor  does 
it  follow  that  because  a  seam  of  coal  is  not 
presently  workable  at  a  profit  that  no  com- 
pensation is  to  be  given  for  it  if  it  is  likely 
to  prove  profitable  in  the  future.  Brown 
v.  Com'rs  for  Railways,  L.  R.  15  App.  Cas. 
240. — Rk.vikwku  in  Queen  v.  McCurdy,  2 
Can.  Fxch.  311. 

1I8!».  Waiver  of  Irreprnlarities  by 
proceed iiiff  before  tlie  jury.— All  ir- 
regularities in  the  description  of  the  lands 
in  a  notice  to  treat  and  in  the  precept  to 
the  sheriff  arc  waiverl  by  appearing  before 
the  jury  summoned  to  assess  the  damages, 
and  by  proceeding  with  the  trial  after  ob- 
jections have  been  taken  and  overruled. 
Ex  parte  Bailey,  i  B.  C.  C.  66.  Taylor  v. 
Clemson,  11  C,  &*  F.  610,  8y«r.833;  affirm- 


ing  3  Railw.  Cas.  65,  2  G.  &•  D.  346,  2  Q. 
B.  978. 

The  objection  that  the  sheriff  is  interested 
as  a  shareholder  is  waived  by  appearing  and 
allowing  the  inquisition  to' proceed.  Corre- 
gallv.  London  &*  B.  R.  Co.,  2  B.,  A^.  5.  851, 
3  Railw.  Cas.  411,  5  M.  S-*  G.  219,  6  Scott, 
N.  R.  241,  12  Z-.y.  C.  p.  209. 

]1»0.  Trial  in  bi{,'li  court.— Where 
a  right  is  given  by  statute  to  do  acts  caus- 
ing damage  to  another  person's  property, 
subject  to  the  payment  to  such  person  of 
compensation,  and  the  statute  provides  a 
special  tribunal  for  assessing  the  amount  of 
compensation,  if  such  tribunal  becomes 
non-existent,  a  person  whose  property  has 
been  damaged  by  the  exercise  of  the  statu- 
tory right  is  entitled  to  have  the  amount  of 
compensation  assessed  in  the  high  court  of 
justice.  Bentley  v.  Manchester,  S.  6^  L.  R. 
Co.,  [1891]  3  Ch.  222. 

The  21  days  limited  by  31  &  32  Vict.  c. 
119,  §  41,  for  the  issue  of  a  warrant  to  the 
sheriff  having  elapsed  after  the  defendant 
company  took  out  a  summons  under  section 
41  of  the  Regulation  of  Railways  Act  1868 — 
for  an  order  that  the  question  of  a  land- 
owner's compensation  should  be  tried  in  the 
high  court — but  before  such  summons  was 
returnable,  a  judge  had  no  jurisdiction  to 
make  the  order.  Tanner  v.  Swindon,  etc.,  R. 
Co.,  4S  L.  T.  209. 

/.   Elements  and   Measure  of   Compensa- 
tion. 

1 101.  Ill  general.— Compensation  can 
be  claimed  only  where  plaintiff  shows  that 
he  has  sustained  a  particular  damage  owing 
to  the  works  of  the  company,  and  that  the 
damage  is  one  for  which  he  might  have 
maintained  an  action  if  the  work  had  not 
been  authorized  by  parliament,  and  also  that 
the  injury  complained  of  is  an  injury  to 
his  estate.  Beckett  v.  Midland R.  Co.,  L.  R. 
3  C.  P.  82,  17  /..  T.  499.  37  I'-J.  C.  P.  u, 
16  IV.  R.  221.— AiM'RovKi)  IN  Metropolitan 
I3oard  of  Works  7'.  McCarthy,  L.  R.  7  H.  L. 
Cas.  243.  43  L-  J-  C.  P.  385.  3i  L.  T.  182,  23 
W.  R.  115. 

The  damage  made  the  basis  of  a  claim 
against  a  railway  com[)any  for  compensa- 
tion must  be  one  which  is  sustained  in  re- 
spect to  the  property  itself  and  not  in  re- 
spect to  any  particular  use  to  which  it  may 
be  put  from  time  to  time.  Bechett  v.  Mid- 
land R.  Co.,  L.  K.  3  C.  P.  82,  17  /..  T.  499. 
37  L.J.  C.  P.  II,  16  W.R,  321.— Approved 


346,  2  Q. 

is  interested 
ppearingand 
:ced.  Corre- 
N.  S.  851, 
219,  6  Scott, 

irt. — Where 
io  acts  caus- 
n's  property, 
ch  person  of 
provides  a 
lie  amount  of 
mil  becomes 
property  has 
of  the  statu- 
he  amount  of 
hi^h  court  of 
r,  S.  Gf  L.  R. 

&  32  Vict.  c. 
rarrant  to  the 
he  defendant 
under  section 
lys  Act  1868— 
on  of  a  land- 
be  tried  in  the 
summons  was 
jurisdiction  to 
\winJoH,etc.,K. 

of  Compensa- 

npcnsation  can 
titT  shows  that 
damage  owing 
y,  and  that  the 
le  might   have 

work  had  not 
It,  and  also  that 
s  an  injury  to 
ndR.  Co.,  L.  A\ 

L.J.C.  /'.  II. 
N  Metropolitan 
y,  L.  K.  7  H.  L. 
31  L.  T.  182,  23 

isis  of  a  claim 
for  compensa- 
ustaincd  in  rc- 
and  not  in  re- 
o  which  it  may 
Ihckett  V.  Mid- 
i2,  17  /..  7'.  499, 
21.— Approved 


EMINENT   DOMAIN,  1102-11U4. 


917 


IN  Metropolitan  Board  of  Works  v.  Mc- 
Carthy, L.  K.  7  H.  L.  Cas.  243, 43  L.  J.  C.  P. 
3.S;,  31  L.  T.  182,  23  W.  R.  1.5. 

.\  mere  [jcrsonal  injury,  though  connected 
witli  the  enjoyment  (jf  particular  land,  is  not 
a  ground  for  compensation.  Qiu-cit  v.  Mvt- 
roftolilan  Board  of  Works,  I..  A'.  4  (2-  //. 
35.S.  10  A".  (5-  S.  391,  38  L.J.  Q.  /.'.  201,  17 
//'.  A'.  1094. 

Tin;  rule  that  compensation  is  only  given 
l)v  8  iS:  9  Vict.  c.  20,  §  6,  and  8  «&  9  Vict.  c. 
iiS,  J  68,  where  what  would  have  been  ac- 
lioiial)lc'  in  the  absence  of  statutory  powers 
is  perniitlfd,  and  ccjmpcnsation  is  allowed 
in  lieu  of  such  right  of  action  being  taken 
away,  is  not  applicable  wliere  part  of  the  land 
is  taken  and  com|)cnsation  is  sought,  not 
only  for  the  value  of  the  part  taken,  but  for 
the  rest  of  the  land  being  itijuriously  alTected. 
///  n-  Stockport,  T.  &^  A.  A'.  Co.,  \oJnr.  N. 
S.  614,  33  /,.  /.  (2.  li.  251,  10  /,.  T.  426,  12 
W.l\.  726.— Foi.i.oWKU  IN  Oueen  v.  Kssex, 
L.  K.  14  y.  n.  I).  753.  33  W.^K.  214.  54  L.J. 
y.  15.  D.  459,  52  L.  T.  926. 

Where  an  emliankment  lias  been  con- 
structed upon  land  and  the  railway  after- 
wards abandoned, the  measure  of  the  land- 
owner's injury  is  to  be  determined  by  com- 
paring the  value  of  his  estate  immediately 
before  with  its  value  immediately  after  the 
abandonment.  In  re  Potteries,  S,  &•  N. 
W.  A\  Co.,L.  A\  25  C/i.  D.  251,  53  L.J. 
Ch.   556,  50  L.    T.    104,  32    \V.   R.  300.  — 

COMMKNIKI)    ON,     BUT     KOLUJWKI)     IN     Rc 

Ruthin  A:  C.-v-D.  R.  Act,  34  W.  R.  581,  L. 
R.  32  Ch.  D.  43«.  55  L.  T.  237. 

The  6th  section  of  the  Scotch  Railways 
Clauses  Act  of  1845  (similar  in  the  English 
acti  provides,  inter  alia,  that  the  railway 
"company  shall  make  to  the  owners  and 
occupiers  of,  and  all  other  parties  interested 
ill,  any  lands  taken,  ...  or  injuriously  af- 
l\(  tcfi  by  the  construction  thereof,  fullcom- 
p'jiisaiioii  for  the  value  of  the  lands  so  tak- 
en, and  for  all  damage  sustained  by  such 
owners,"  etc.  And  it  then  cites  the  Lands 
Clauses  Consolidation  (Sc(jtland)  Act  of 
1845,  as  the  machinery  by  which  compensa- 
tion is  to  be  adjudgcfl.  In  order  to  found  a 
claim  for  com[)ensali()ii  under  this  section 
some  special  or  peculiar  damage  must  be 
(lone  to  the  lands  by  reason  of  the  construc- 
tion of  the  works,  which  diminishes  the 
value  of  the  lands,  which  damage  would 
have  been  the  subject  of  an  action  at  law 
bifore  the  statute.  Where,  therefore,  an 
access  to  private  property  by  a  public  high- 


way or  private  way  is  interfered  with  by  the 
construction  of  the  works,  and  the  value  of 
the  property,  irrespective  of  any  particular 
use  which  may  be  made  of  it,  is  so  depend- 
ent upon  the  existence  of  that  access  as  to 
be  substantially  diminished  by  its  obstruc- 
tion, then  the  owner  is  entitled  to  compen- 
sation for  such  interference.  Hut  no  com- 
peiisaticiu  is  given  for  damages  if  the  thing 
done  was  one  for  which,  if  done  without  any 
statutory  power,  no  action  could  have  been 
maintained;  nor  when  a  right  of  action, 
which  would  have  existed  if  the  works  had 
not  been  authorized  by  statute,  would  have 
been  merely  personal ;  nor  when  damage 
arises,  nor  out  of  the  execution,  but  only 
out  of  the  subsecjuent  use  of  the  works; 
nor  for  the  loss  of  trade  or  custom  by  reason 
of  a  work  not  otherwise  aflecting  the  house 
in  or  upon  which  the  trade  has  been  carried 
on.  Caledonian  R.  Co.  v.  Walker,  6  Am.  &* 
Jui^.  A'.  Cas.  518,  L.  R.  7  Ap/>.  Cas.  259. 

1 1»2.  DivvrsiMii  of  trafllc  from 
ferry. — Compensation  cannot  be  claimed 
under  the  Lands  and  Railways  Clauses  Acts 
for  constructing  a  railway  bridge  and  foot 
bridge  across  a  river  half  a  mile  above  an 
ancient  ferry,  whereby  the  traffic  of  the  ferry 
falls  ofT  and  the  ferry  is  given  up.  Hopkins 
v.  Great  Northern  R.  Co.,  Z.  R.  2  {7.  B.  D. 
224,  46  /,.  /.  (2.  R.  D.  265,  36  L.  T. 
898.— OvKRRUi.iNG  yueen  w.  Cambrian  R. 
Co .  L.  R.  6  Q.  n.  422, 40  L.  J.  Q.  B.  169,  25 

L.   T.  84,    19  W.   R.    II38. — CUN.SIUEREI)   IN 

Great  Western  R.  Co.  v.  Swindon  &  C.  E. 
R.  Co.,  L.  R.  9  App.  Cas.  787,  53  L.  J.  Ch. 
D.  1075,  32  W.  R.  957. 
lllKt.   IiicruiiMed    risk   of  fire— A 

landowner,  part  of  whose  land  is  taken  by 
a  railway  company,  is  entitled  to  damages 
on  account  of  the  increased  risk  of  fire  to 
his  mill  owing  to  the  passage  of  trains. 
In  re  Stockport,  T.  tS^  A.  R.  Co.,  \oJur.  N. 
S.  614,  33  I..  J.  Q.  />'.  251,  \qL.  T.  426,  12 
W.  R.  762.  — I'^oi.LowEiJ  IN  yueen  v.  Essex, 
L.  R.  14  y.  B.  U.  753.  33  W.  R.  214,  54  L. 
J.  y.  B.  I).  459. 52  L.  T.  926. 

ll»4.  Iii,jiiry  to  iMisiiit'SN— Loss  of 
pniilts.— Where  a  statute  gives  a  com- 
pensation jury  authority  to  award  a  sum 
to  be  paid  by  way  of  ccmipcnsation  for 
damage  caused  to  any  lands  by  the  exe- 
cution of  the  company's  works,  a  jury  are 
warranted  in  assessing  a  certain  sum  as 
compensation  for  the  damage  which  will  be 
sustained  by  reason  of  the  landowner  hav- 
ing to  give  up  his  premises  until  he  can 
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obtain  otlier  premises  in  ivliich  to  carry  on 
Ills  trade.  ////'/'  v.  H/t//  nod;  Co.,  9  (2-  />'. 
443.  3  Raihu.  Cas.  795,  i  Jiir.  15,  15  L.  J. 
Q.  /.'.  403. 

CoiiipL'iisation  may  be  claimed  under  the 
Lands  Cl.iiises  Act  for  the  loss  of  prospect- 
ive profits  by  the  owner  of  land  taken  for  a 
railway  on  which  cotton  mills  |)robably 
would  have  been  built,  the  owner  having 
otlier  land  on  which  he  had  built  a  reser- 
\'u\r,  from  which  water  inif^lit  be  supplied 
to  such  cotton  mills  when  built.  Ripley  v. 
Grtitt  Nortluiu  R.  Co.,  L.  R.  10  C/i.  435,  23 
ir.  R.  6S5,  31  /,.  7".  869. 

Compensation  cannot  be  claimed  for  in- 
jury to  the  good-will  (jr  loss  of  profits  in  the 
business  of  a  shop  caused  by  an  obstruction 
of  a  hij,'hway  by  a  railway,  where  no  part  of 
the  land  on  which  the  business  is  carried  on 
is  taken  or  injuriously  affected.  Canuron  v. 
C//ii> //{If -Cross  R.  Co.,  19  C.  />'.  A^.  .S'.  764,  11 
Ji/r.  A'.  S.  282,  13//'.  R.  390,  455,  1 2  /,.  r.  1 2 1  ; 
r ever  sill  If  16  C.  B.  N.  S.  430,  \o  Jiir.  N.  S. 
635.  33  ^.  /•  C.  P.  3r3,  12  W.  R.  803,  10  L. 
T.  3S1. 

Compensation  cannot  be  claimed  by  the 
occupier  of  premises  near  a  river  who  has 
been  used  to  draw  water  from  the  river  and 
to  bring  barges  to  a  draw  dock,  as  public 
rights  and  ncjt  as  rights  attached  to  the 
premises,  owing  to  the  obstruction  of  his 
enjoyine.it  of  these  rights.  Qitccn  v.  Metro- 
polilan  Board  of  Works,  L.  R.  4  Q.  B.  358, 
ID  B.  &*  S.  391,  38  L.  J.  Q.  B.  201,  17  W.  R. 
1094. 

Compensation  cannot  be  claimed  by  a 
licensed  victualer  whose  business  is  dam- 
aged by  the  obstruction  of  a  highway  ad- 
joining the  house  in  which  he  does  l)usiness. 
Riikt't  V.  Metropolitan  R.  Co.,  5  //.  <S-  S. 
149,  1 1  Jiir.  A^.  S.  260,  34  L.J.  Q.  B.  257,  13 
;/'.  R.  455,  12  L.  T.  75;  rezwrsed  in  5  B. 
&^  .S.  156,  38  Z./.  (2.  //.  205,  L.  R.  2  //.  L. 
Cas.  175,  16  L.  T.  542,  15  \V.  R.  937.— 
Which  latter  case  is  on.sKKVKD  ui'ON  in 
IJeckeit  -'.  Midland  R.  Co.,  L.  K.  3  C.  P.  82, 
37  L.  J.  C.  P.  II.  17  L.  T.  499,  16  W.  R. 
221.  Ai'i'UOVF.i)  IN  Winterbottom  71.  Derby, 
L.  R.  2  li.x.  316,  36  L.  J.  Ex.   194,  16  L.  T. 

771,     16    W.     R.     15.        COMMENTI'.I)    ON     IN 

Metropolitan  Hoard  of  Works  7/.  McCarthy, 
L.  R.  7  n.  L.Cas.  243,  43  L.  J.  C.  P.  385.  31 
L.  T.  182.  23  W.  R.  115;  Ford  v.  Metropol- 
itan  .t  M.  D.  R.  Co.,  L.  R.  17  O.  B.  D.  12, 
34  \V.  R.  426.  55  L.  J.  Q.  B.  296.  54  L.  T. 
718.  CoN.siDKKKi)  IN  Caledonian  R.  Co.  t. 
Wa.kcr,  L.  R.  7  App.  Cas.  259,  46  L.  T.  826, 


30  W.  R.  569,  46  J.  P.  676.  Discussed  in 
Queen  7'.  Metropolitan  Board  of  Works,  L. 
R.  4  O.  B.  358,  38  L.  J.  y.  li.  201,  17  W.  R, 

1094,   10    B.    &   S.    391.       DiSTlNlJUISHKlJ    IN 

yneen  v.  Cambrian  R.  Co.,  L.  R.  6  Q.  B. 
432,  40  L.  J.  Q.  B.  169.  25  L.  T.  84,  19  W.  R. 
113S;  Fritz  7'.  Ilobson,  L.  R.  14  Ch.  D.  542, 
49  L.  J.  Ch.   321,  42  L.  T.  225.  28  VV.  R.  459. 

llt)5.  InterU'i-ciice  with  li^Iit  or 
privsu'y.— The  fact  that  persons  on  a  rail- 
way and  railway  platfoini  can  overhjok 
a  landowner's  premises,  whereby  they  are 
depreciated,  is  no  ground  for  claiming  com- 
pensation. /;/  re  Penny,  7  /:/.  iS~»  Bl.  660,  3 
Jur.  N.  S.  957,  26  L.J.  (J.  B.  225. 

The  claimant  being  the  owner  of  certain 
buildings  with  ancient  lights,  pulled  them 
down  and  erected  a  new  building  on  their 
site.  The  positions  of  certain  portions  of 
the  windows  of  the  new  building  coincided 
with  those  of  portions  of  the  old  windows, 
while  other  porti(jns  of  the  new  windows 
occupied  wholly  different  positions,  ikfore 
any  right  to  the  access  of  light  to  the  non- 
coinciding  portions  of  the  new  windows 
had  been  acquired,  a  railway  company 
erected  a  warehouse  which  obstructed  the 
lights  of  windows  in  the  new  building. 
//eld,  that  the  claimant  was  entitled  t(3  com- 
pensation in  respect  of  the  wliolc  of  the 
windows  so  obstructed,  including  the  win- 
dows and  portions  of  windows  which  did 
not  coincide  with  any  of  the  ancient  lights. 
/'/  re  London,  T.  &*  S.  R.  Co.,  L.  R.  24  (2.  B. 
.y.  40 ;  apiruird  in  /,.  A'.  24  (2.  /i.  />.  326. 

1100.  Ohstriictiuii  of  iU'ccNs  to 
premises.  —  Where  -i  railway  company 
stops  up  a  street  in  wiiich  a  hotel  is  located, 
the  owner  is  entitled  to  compensation  un- 
der the  Lands  Clauses  Act  1845  for  the 
depreciation  in  the  value  of  the  premises  as 
a   hotel  and  public  house,     /n  re  Wad/iant, 

L.  R.  14  (2-  li-  l^.  747.  54  1-J-  <2-  /'.  J>-  343. 
52  L.  T.  S94,  33  \V.  R.  215,  49/.  /'.  599. 

Defendants,  in  the  exercise  of  compulsory 
powers  under  the  Railways  Clauses  Con- 
solidation Act,  took  down  the'  front  block 
of  a  house  and  removed  the  hall.  The  in- 
terference with  the  hall  and  the  injury  to 
the  access  to  the  rooms  of  which  the  plain- 
tiffs were  lessees  lessened  tlieir  value. 
An  arbitrator  having  awarded  compensa- 
tion to  the  plainlifls  under  the  L;inds  and 
Railways  Clauses  Consflidation  Acts — held, 
that  the  award  was  valid  on  the  grounds, 
first,  th^it  compensation  may  be  obtained 
under  the  Railways  Clauses  Consolidation 
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Act  1S45  for  injury  done  to  land  by  the 
execution  of  the  works,  if  it  is  sutlicient  to 
lessen  the  value  tlicrec^f ;  secondly,  that  the 
access  throu>j;h  the  hall  was  not  a  way  of 
necessity,  but  was  in  the  nature  of  a  con- 
tinuous and  apparent  easement  which 
passed  under  the  demise  of  the  rooms,  and 
that  an  interference  with  this  quasi  ease- 
meni  \\;.S  sudicient  to  yive  rise  to  a  valid 
c!  liiii  for  compensation.  J''or(/  v.  Metro- 
politan  Cr-  M.  D,  R.  Co.,  25  Aw.  &^  /u/j,'-.  A'. 
Las.  182.  A.  A'.  17  Q.  li.  D.  12;  afn  iiiiitg  i 
L\  &^  E.  593. 

Trustees  were  possessed  of  a  s|)inning 
luiil  ninety  yards  froui  an  important  main 
thoroughfare  in  Glasgow,  having  parallel 
accesses  on  the  level  from  two  sides  of  the 
mill  to  the  thoroughfare.  A  railway  com- 
pany, under  their  special  act,  cut  off  en- 
tirely one  access,  substituting  therefor  a 
deviated  road  over  a  bridge  with  steep  gra- 
dients; and  the  other  access  they  diverted 
an<l  made  less  convenient.  Butnoneof  the 
operations  were  carried  on  ex  aiiverso  the 
jireniises.  When  the  bill  was  before  par- 
liament the  trustees  were  induced  to  with- 
draw their  opposition  in  consideration  of 
an  agreement,  by  which  the  company  un- 
dertook that,  in  the  event  of  the  land  of 
the  trustees  and  of  others  being  injuriously 
affected  by  the  construction  of  any  of  the 
works  proposed  by  the  bill,  their  claim  to 
compensation  should  not  be  barred  by  rea- 
son of  the  company  not  taking  part  of  their 
land.  The  trustees  claimetl  compensation 
for  tiie  diminished  value  of  their  premises 
by  reasMii  of  the  detour  and  gradients. 
Held,  atliiming  the  decision  of  the  court 
below,  that,  though  the  agreement  gave  no 
right  to  compensation,  the  trustees  were 
entitled  to  it  under  the  Railways  and  Lands 
("l.uises  Consolidation  (Sct)tland)  Acts  of 
1845.  Ciiledoniiin  R.  Co.  v.  IVatl-er,  6  A»i. 
&^  En^.  R.  Cas.  518,  L.  R.  7  App.  Cas.  259. 

1107.  Vil>ratioii,  iioi.so,  hiiioUc, 
«itf.— -N'oise  or  tiie  smoke  of  trains  is  not  a 
ground  for  claiming  statutory  compensation 
whether  part  of  the  claim.int's  land  is  taken 
or  not.  (/7,rf^'(»ii'  Union  R.  Co.  v.  Hunter, 
]..  R.  2  //.  /..'.SV.  Cos.  78. 

The  Lands  and  Railways  Clauses  Acts 
1845  do  not  contain  any  provisions  under 
which  a  person  whose  land  has  not  been 
taken  can  recover  statutory  compensation 
in  respect  to  damage  or  annoyance  arising 
from  vibration  occasioned  (without  negli- 
gence) by  the  passing  of  trains,  even  tiiough 


his  property  has  been  actually  depreciatcti ; 
the  right  of  action  for  such  damage  is  taken 
away.  Hammersinith  &•  C.  R.  Co.  v.  Ihand, 
L.  R.  4  H.  L.  Cas.  171,  21  L.  T.  238,  38  L. 
J.  Q.  n.  265,  18  \V.  R.  12;  reversing  L.  R. 

2  o.  n.  223,  7  />'.  &^  s.  I,  36  /..  y.  o.  Ii. 
137,  16  L.  T.  loi,  15  ir.  R.  437.  —  Dis- 
tinguish Ki)  IN  Uueeii  7'.  Cambri.in  R.  Co., 
L.  R.  6  (J.  15.  422,  40  L.  J.  (J.  li.  i(,>j,  25  L. 
T.  84,  ly  W.  R.  1138;  Truman  v.  London, 
B.  &  S.  C.  R.  Co.,  L.  R.  25  Ch.  I).  423,  53 
L.  J.  Ch.  209,  fo  L.  T.  89,  32  W.  R.  364. 

But  actual  injury  to  [jremises  owing  to 
the  vibration  caused  by  ballast  trains  dur- 
ing the  construction  of  the  road  is  a  ground 
for  compensation.  /;;  re  Penny,  7  El.  Sf 
HI.  660.  ijur.  A'.  .-S".  957,  26  /..J.  (J.  Ji.  225. 

1 1U8.  Futures  LM>ntiii(;('iit,(>i'N|ioc- 
ulative  <laniaf;e!*.— To  entitle  a  land- 
owner to  compensation  the  tlamage  must 
be  done  by  the  construction  of  the  works 
and  not  afterwards  when  the  works  have 
been  C(jmpleted.  Glasgow  Union  R.  Co.  v. 
Hunter,  L.  R.  2  //.  L.  Sc.  Cas.  78. 

Where  a  landowner  has  received  uiuier 
an  arbitration  com()ensation  for  land  and 
for  damages  which  might  be  sustained,  he 
is  precluded  from  insisting  on  further  com- 
pensation for  future  unforeseen  damages 
subsequently  sustained.  Lancashire  <S^  V, 
R.  Co.  V.  Evans,  15  Heav.  322. 

Compensation  awarded  under  a  reference 
to  arbitration  to  li.x  the  amount  of  purciiase 
money  and  compensation  for  injury  to  (jther 
lands  than  those  taken  by  a  railway  com- 
pany, relates  to  (!aniai;e  which  was  apparent 
and  capable  of  being  ascertained  at  the 
time,  and  does  not  embrace  all  the  contin- 
gent and  possible  damag(;  which  might  arise 
afterwards  by  works  of  the  ouiipany  at  other 
places.  Lo'.orence  v.  Great  Xorthern  R.  Co., 
6  Railw.  Cos.  656,  16  (J.  Ji.  643,  is/ur.  052, 
20  A.  J.  (J.  /.'.  293. 

An  arbitrator  is  not  bound  to  award  com- 
pensation in  respect  to  contingent  future 
damage  sugi^ested  as  likely  to  arise;  from 
the  construction  of  a  railway  unless  it 
clearly  appears  that  such  flamage  must 
necessarily  arise.  If  the  damage  in  fact 
arises  afterwards  the  remedy  is  under  sec- 
tion 68  of  the  Lands  Clauses  Act.  In  re 
Ware,  9  E.v.  395,  7  Raiho.  Cas.  780,  23  L.  J. 
E.X.  145. 

A  railway  company  commenced  to  build 
warehou.ses  which  were  intended  to  i)e  100 
feet  in  height.  Tiie  lessee  (if  a  warehouse 
the  light  of  which  would  be  affected  when 
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the  buildings  were  completed,  gave  notice 
to  tlic  railway  company  that  he  held  on  a 
lease  for  an  unexpired  term  of  fourteen 
years,  which  C(mi1(1  be  determined  by  six 
months' notice,  lo  ex()ire  on  Noveinijer  ii 
tiien  next,  and  re(|uired  the  comp.iny  to  ck- 
terminc  wlielher  they  would  take  over  the 
lease,  or  whether  he  shoulfl  give  tiic  ref]- 
uisite  notice.  The  company  declined  to 
interfere  and  the  lessee  on  May  6  gave 
niilice  to  determine  his  tenancy.  There 
was  no  evidence  that  at  that  time  the  build- 
ing had  pr(jgresscd  so  far  as  to  aflect  the 
light  to  the  warehouse.  Afterwards  the 
lessee  gave  notice  lo  the  company  of  his 
claim  for  com|jcnsation  for  injuriously  af- 
fecting his  huuls.  and  an  inquiry  was  held 
bef(jre  the  sherifT  and  a  jury.  Held,  revcr.s- 
ing  the  judgment  of  the  queens  bench 
division,  that  the  act  of  the  lessee  in  giving 
notice  to  terminate  his  lease,  not  being  the 
natural  result  of  the  acts  of  the  railway 
company,  but  a  free  exercise  of  will  on  his 
part,  he  could  not  recover  compensation  on 
the  footing  that  he  was  entitled  to  a  four- 
teen years'  lease.  Held  also,  that  the  claim- 
ant could  not  recover  compensation  in  re- 
spect to  an  injury  which  was  merely  pro- 
spective and  which  did  not  exist  at  the  time 
of  making  the  claim.  Queen  v.  Poitlter,  L. 
R.  20  <2.  li.I).  132. — Distinguishing  Cale- 
dt)niati  R.  Co.  v.  Lockhart,  3  Macq.  H.  L. 
Cas.  808;  Croft  v.  London  &  N.  W.  R.  Co., 
32L.  J.Q.  B.  113. 

1 199.  Set-oft' of  ciiliaiiccd  value  of 
Iniid. — The  increased  value  which  the  con- 
struction of  a  railway  confers  upon  a  iiouse 
cannot  be  set  off  against  the  damages 
awarded  to  the  householder.  Senior  v. 
Metropolitan  R.  Co.,  9/«r.  A^.  S.  802,  32  L. 
J.  Ex.  225.  2  //.  (5-  C.  258,  II  W.  A\  836,  8 
/,.  T.  544.  —  OvKRRUi.ED  IN  Ricket  v. 
Metropolitan  R.  Co.,  L.  R.  2  H.  L.  Cas.  175, 
38  L.  J.  y.  B.  205.  16  L.  T.  542.  1 5  W.  R.  937. 

Under  the  35th  section  of  the  Victorian 
Lands  Compensation  Statute  1SO9,  in  as- 
sessing compensation  for  land  compulsorily 
taken  for  a  railwav,  the  enhancement  in 
value  of  the  owner's  adjoining  lands  may 
be  set  ofl  against  the  amount  allowed  for 
damages  thereto  arising  from  such  com- 
pulsory taking  or  severance,  but  may  not 
be  allowed  against  the  compensation  for  the 
land  actually  taken.  Jfardim;  v.  Hoard  of 
Land  &•  Works,  L.  R.  1 1  App.  Cas.  208. 

Such  "enhancement  in  value"  includes 
that  which  arises  from  the  use  as  well  as 


the  construction  of  the  railway.  Harding 
v.  Hoard  0/  Land  &*  Works,  L,  R,  11  -///, 
t'<V.v.  208. 

1200.  Iiitcrt'st      oil      i>iir<'lia.s4> 

llloiH'.v.— Under  S  &  9  Vict.  c.  iS,  §  85,  ^5 
per  cent,  interest  is  payable  on  a  sum  re- 
coverable under  .section  68,  where  the  com- 
pany neglects  to  issue  a  warrant  for  a 
sheritl's  jury  after  notice  to  do  so  by  the 
claimant.  ///  re  Aherdare  R.  Co.,  8  W.  R. 
603. 

Interest  is  payable  upon  the  purchase  or 
compensation  money  from  the  time  the 
company  takes  [)ossession,  and  not  merely 
from  the  time  f)f  ascertaining  the  amount 
by  the  jury.  Rliys  v.  Hare  Valley  R.  Co., 
L.  R.  19  Ji(/.  93,  23  U\  R.  23. 

Four  per  cent,  interest  is  payable  from  the 
date  of  the  verdict  under  the  Lands  Clauses 
Act  assessing  compensation  for  the  interest 
of  landowners  entitled  in  fee  simple  subject 
to  certain  tenancies,  although  actual  pos- 
session of  the  land  was  not  obtained  by  the 
company  until  the  expiration  of  such  ten- 
ancies. In  re  Eecleshill  Local  Hoard,  L.  R. 
13  Ch.  D.  365,  49  Z.  /.  Ch.  214,  28  W.  R. 

536. 

Where  land  is  compulsorily  purchased 
under  the  Lunds  Clauses  Act  1845,  the 
company  must  pay  interest  to  the  vendor 
from  the  time  when  possession  might  have 
been  taken,  the  vendor  being  able  to  show 
a  good  title.  Spencer-Bell  to  London  Sf  S. 
W.  R.  Co.,  33  W.  R.  771. 

Where  the  landowner's  title  has  been 
accepted  before  the  award  in  arbitration 
proceedings  under  the  Lands  Clauses  Con- 
solidation Act  1845,  <i"^'  ^''^  company  not 
being  in  possession  delays  paying  the  pur- 
chase money  awarded,  it  is  liable  to  pay  in- 
terest at  4  per  cent,  only  from  the  time  when 
a  good  title  was  shown.  In  re  P/j^ott,  L.  R, 
18  Cli.  D.  146,  50  L.  J.  Ch.  679,  44  L.  T. 
792,  29  ]V.  R.  727. — Foi.i.owK.D  IN  Spencer- 
Bell  to  London  &  S.  W.  K.  Co..  33  W.  R. 
771. 

Where  a  sherilT's  jury,  in  awarding  com- 
pensation to  a  landowner  in  1S64,  found 
that  so  far  b.ick  as  1852  he  was  entitled  to 
a  certain  sum,  saying  nothing  as  to  interest, 
the  court  erred  in  adding  to  the  princi])al 
twelve  years'  interest.  Caledonian  R.  Co.  v. 
Carniicliael,  /..  R.  2  //.  L.  Sc.  Cas.  56. 

4.  Revie7i>  hy  Appeal  or  Certiorari. 

1201.  AppouL— Where  a  special  case 
has  been  stated  for  the  high  court  of  justice 
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by  an  umpire  appointed  under  the  Lands 
Clauses  Consolidation  Act  1845  to  assess 
thccornpensalio!)  for  lands  taken  or  injured 
for  the  purposes  of  a  railway,  the  court  of 
appeal  has  jurisdiction  to  entertain  an  ap- 
])cal  from  the  decision  (jf  such  C(jurt. 
/;/   re    liiddi-r,   L.   K.    \  Q.    li.  D.  412,  48 

/../•  Q-  l^-  •^-  -\'^'  40  !-•  T-  80'.  27  W.  K. 
540. 

Ord.  LVIII..  rr.  9  &  15.  docs  not  limit  the 
time  for  appealing  to  twenty-one  days  in  an 
issue  under  the  Regulation  of  Railways  Act 
1S6S,  ^  41,  to  try  a  (juestion  of  compensa- 
tion. A'eiv  Kiver  Co.  v.  Midland K.  Co.,  36 
L.  T.  539.  25  \V.  R.  502. 

1202.  Certiorari,  when  lies.— C^r- 
tiorari  lies  where  a  compensation  jury  have 
considered  a  claim  as  to  which  tiiey  liad  no 
jurisdiction,  although  this  fact  does  not  ap- 
pear upon  the  face  of  the  proceedings; 
such  excess  of  jurisdiction  may  be  shown 
bv  atlidavit.  Penny  v.  South  Eastern  A*.  Co., 
T  El.  &*  HI.  660,  3  Jur.  N.  S.  957,  26  L. /. 
Q.  li.  225. 

Where  a  jury  exceed  their  jurisdiction  by 
including  in  the  compensation  awarded  a 
sum  in  respect  of  expense  to  be  incurred  by 
the  landowner  in  building  a  bridge  between 
the  severed  portions  of  his  land  (this  by 
statute  being  a  matter  for  the  justices), 
certiorari  may  issue  at  the  instance  of  the 
company  to  remove  the  whole  proceedings, 
although  the  right  of  a  certiorari  was  taken 
away.  (Jiieen  v.  South  li  'ales  K.  Co.  ,13  Q. 
n.  988,  6  J^aihv.  Cas.  197,  \ljur.  1095,  18  L. 
J.  (2-  11  310. 

Where  a  sherifT,  by  whom  a  jury  had 
been  summoned  under  8  &  9  Vict.  c.  18,  g§ 
39  to  145,  for  the  purpose  of  awarding  com- 
pensation for  lands  taken,  was  a  shareholder 
ill  the  company,  a  certiorari  was  granted  to 
bring  up  the  inquisition.  Re^i^.  v.  London 
tl~  i\'.-  ir.  A'.  Co..  12   /F.  A'.  208. 

1 20;j. aiul  when  ttot.— Certiorari 

will  not  lie  to  bring  up  an  iiujuisition  on 
the  ground  of  an  alleged  defect  in  the  con- 
stitution of  the  tribunal  not  objected  to  at 
the  time,  although  the  i)arties  had  full 
knowledge.  Emanuel  Hospital  v.  Metro- 
politan Dist.  R.  Co..  19  /..   /'.  692. 

Where  defects  in  the  inquisition  of  a  jury 
summoned  to  assess  compensation  for  land 
taken  are  not  positively  sworn  to,  certiorari 
will  not  be  granted  to  bring  up  the  inquisi- 
tion. Queen  v.  Manchester  iTf  L.  A'.  Co..  8 
./,/.  c"-  AY.  413.  3  A'.  &-  P.  439.  '  W^-.  W'.  <&«• 
y/.  45.S,  zjur.m. 


5.  Remedies  of  the  Landowner,* 

1204.  In  tfonernl.  —  Where  a  land- 
owner has  rc(iuired  the  company  to  take 
the  whole  of  the  property  he  cannot  object 
that  its  entry  on  the  portion  beyond  the 
limits  of  deviation  was  unlawful.  Armi- 
stead  w.  iXorth  Staffordshire  R.  Co.,  16  (J.  li. 
526,  \ljur.  944,  20  /,./.  (2-  J'.  249. 

The  intention  of  a  railway  company  to 
use  a  railway  for  purposes  for  which  they 
have  no  right  to  use  it  under  the  authority 
granted  by  the  landowner  does  not  alTord  a 
ground  of  complaint  to  a  reversioner,  pro- 
viding the  railway  was  such  a  railway  as 
the  company,  at  the  time  when  it  was  made, 
might  lawfully  make  for  the  purposes  lor 
which  when  made  they  might  lawfully  use 
it.  Durham  &^  S.  R.  Co.  v.  ll'alker,  2  (/. 
&*  D.  326.  3  Raihu.  Cas.  36,  2  Q.  li.  940. — 
DiSTiNCJUisHKU  IN  Re  Bidder,  L.  R.  4  Q. 
R  1).  412,48  L.  J.  y.  13.  D.  248,40  L.  T.  801, 
27  W.  R.  540. 

Entering  upon  lands  under  a  mistaken 
belief  of  right  to  do  so  is  not  such  wilful 
entry  upon  and  taking  possession  of  lands 
as  is  mentioned  in  Lands  Clauses  Act  1845, 
§  89.     Steele  v.  Midland  R.  Co.,  21  L.  T.  387. 

It  is  not  a  wilful  entering  upon  lands 
within  section  89  of  the  Lands  Clauses  Act, 
for  a  company  to  enter  after  a  surveyor  had 
been  nominated  under  section  59  by  jus- 
tices, one  of  whom  was  a  shareholder  in  the 
company,  this  fact  being  unknown  at  the 
time  to  the  company.  Steele  v.  Midland  R. 
Co.,  21  L.  T.  387. 

Where  there  are  several  modes  of  exe- 
cuting the  works  of  a  railway  company,  the 
company,  acting  under  the  advice  of  its 
engineer,  is  the  sole  judge  of  the  mode  to 
be  adopted.  The  court  will  only  interfere 
in  cases  of  bad  faith.  Wilkinson  v.  //////, 
/.'.  <S-  \V.  R.  J.  R.  6-  D.  Co.,  /,.  R.  20  Ch.  />. 

323. 51  L.y.  Ch.  7S8. 46  L.  T.  455, 30  w:  R. 

617. 

1 205.  Aotlon  nt  law. — The  execution 
of  the  conveyance  is  a  condition  precedent 
to  the  right  of  action  for  the  purchase  price 
of  land  taken  compulsorily  under  the  Lands 
Clauses  Act,  where  such  price  has  been  set- 
tled by  arbitration.  East  London  Union  v. 
Metropolitan  R.  Co.,  38  L.J.  Ex.  225,  L.  R. 
4  Ex.  309. 

Where  a  claimant  sues  for  the  full  corn- 


See  ulso/M/,  1274-1281. 
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jK:iisati(jn  (Icm.andcd  because  (jf  defiiult  l)y 
tlic  company  to  suiiiiiion  a  jury,  the  coni- 
paiiy  (°ann>>t  plead  tlial  tlic  claitu  was  not 
bona  Jide  wiiliiii  the  staliite,  but  in  fraud  of 
till-  cunipany  and  witliout  any  reasonable 
(.luse.  //oo/ii'r  v.  Ilrhtol I'ort  R.  >!•-»  /'.  Co., 
35  I..  J.  C.r.2<)>). 

Alter  a  jury  have  awarded  Cfjnipensation, 
the  parly  aj;ainst  whom  the  award  is  made 
may,  neverllieless,  in  an  action  for  the 
amount  and  costs,  plead  tiial  the  lands  were 
not  injuriously  affected.  /u\ii/  v.  I'/t/oriit 
^  /'.  A'.  Co.,  I  //.  ^  C.  826.  y  ////-.  A'.  .V. 
1061,  32  /,./.  Kv.  167. 

VV'lierea  landowner  sells  land  for  thccon- 
struction  of  a  railway  and  af^rees  with  the 
company  that  the  sum  paid  him  shall  also 
be  for  damage  by  injury  to  iiis  adjoining 
land,  the  agreement  includes  all  that  he 
could  recover  under  the  Lands  Clauses  Act, 
and  lie  cannot  afterwards  claim  comi)ensa- 
tif)n  for  <lainage  subsecpiently  done  to  ad- 
joining land  by  the  sul;sidencc  of  the  soil. 
7i'</</ V.  MiiropolitanDist.  R.  Co.,  19  ir.  A\ 
720,  24  L.  T.  435. 

The  owner  of  land  who  has  given  consent 
to  a  railway  com|iany  to  enter  upon  his  land 
for  the  purposes  of  their  act  cannot  treat 
them  as  trespassers.  Kiiafi/i  v.  Lomioii,  C. 
6-  J).  R.  Co.,  9  Jur.  A'.  .V.  671,  32  /,./  Ex. 
236.  II  ;r.  R.  S90.  8  L.  T.  541,  2  //.  *S-  C. 
212. 

Compensation  [laid  to  a  landt^wner  for 
land  for  a  right  of  way  and  for  all  dauKiges 
sustained  by  the  landowner  by  reason  of  the 
exercise  by  the  company  of  its  pf)wers  upon 
siirli  land  did  not  bar  an  action  against  the 
company  for  obstructing  a  private  way. 
ni^i^rim  V.  Southampton  iS-»  1).  R.  Co.,  7  C. 

//.  205,  137'"-  5' 5.  >8  ^-J-  C-  /'•  >39- 

As  the  appellants  iiad  not  taken  the  steps 
necessary  under  the  act  of  1880  to  vest  In 
them  the  power  to  exercise  the  right  or  do 
the  tiling  for  which  compensation  woultl 
have  been  flue  unrler  the  act,  an  action  by 
the  respontlents  for  damages,  and  the  re- 
moval of  the  obstruction,  would  lie.  h'orth 
Shore  R.  Co.  v.  Rion,  L.  R.  14  A  pp.  Cos.  612. 
— Foi.iowiNc;  Parkdale  ?'.  West,  I,.  R.  12 
App.  C.'is.  602. 

11iO<».  I';m>«'I lit.— F.jectment  will  not 

lie  against  a  railway  conijiany  which  has 
complied  with  the  provisions  of  section  85 
of  the  Lanrls  Clauses  Act,  8  k  9  Vict.  c.  18, 
;ind  entered  upon  land  within  the  time  pic- 
scribed  by  sectif)n  123,  and  c(jnlinued  in 
possession  after  the  period  prescribed  with- 


out having  had  compensation  assessed  and 
the  land  conveyed.  Armistiad  v.  .\orth 
St.ijfordshne  R.  Co.,  i(>  (J.  A.  52^),  x^Jiir. 
944,  20  /..J.  <J.  /.'.  249.  Ihuison  \.  I  ec(h  &* 
Jl.  A'.  Co..  i(>  (J.  /.'.  796,  157/^;.  94^),  21  /.. /. 
O.  n.  486. 

Where  a  company  enters  on  land  with  the 
cr)iisent  of  the  owner,  the  amount  of  com- 
pensation bt.'ing  referred  to  arbitration,  and 
no  tender  of  a  conveyanc  e  nor  pjiymcnt  of 
the  sum  awarded  has  been  made,  the  land- 
owner cannot  UKiintain  ejectment  against 
the  Cf)mpany,  his  remedy  being  to  enforce 
the  payment  of  compensation  imder  the 
award.  Hiuhoii  v.  I.veds  &^  />'.  A'.  Co.,  16  (2, 
J{.  796,  I  5  Jur.  94^),  20  A.  /.  (J.  /,'.  48^). 

A  demand  of  possession  in  such  case  docs 
not  make  the  company  a  trespas.ser,  and 
ejectuKMit  cannot  be  maintained  against  it. 
J /ill/son  V.  /.eciis  &^  />'.  R.  Co.,  iC  (J.  />'.  796, 

1207.  IiijiiiK'thtii.  —  An  injunction, 
and  not  an  assessment  of  damages  untler  the 
Lands  Clauses  Act,  is  the  proper  remedy 
where  pro[)erty  is  injured  by  the  wash  of 
floods  and  rains  owing  to  the  constructif)n 
of  the  works  of  a  railway.  In  such  case 
the  court  will  not  grant  a  mandatory  in- 
junction, but  will  leave  the  company  tf)fmcl 
the  means  of  stopj)ing  the  injury,  h'tuxtes 
v.  I/o/ynu/l  R.  Co.,  28  /..    r.  183. 

An  injunction  to  restrain  the  defendant 
from  building  on  the  lanfl  in  contravention 
of  the  provisions  of  the  Inclosure  Act  was 
granted  at  the  suit  of  an  owner  of  adjoining 
land.  Jinil  v.  /(iix/ito/i,  22  y////.  &^  Eiij;^.  R. 
Cos.  174,  L.  R.  29  Ch.  D,  1012. 

Under  the  Railways  Clauses  Act  1845,  § 
32,  a  railway  company  in  the  exercise  of  the 
"  poweis  aforesaid,"  may  do  certain  acts 
upon  lands  of  which  it  lias  taken  temporary 
possession,  and  such  powers  are  exercised 
oidv  for  the  purposes  named.  Accordingly 
an  injunction  will  lie  to  restrain  a  company 
from  working  a  mortar  mill  upon  land  ad- 
joining a  shop  so  as  to  be  a  nuisanc<;  to  the 
owner  thereof.  I'l-nivhk  v.  luisl  /.oiuioit  R. 
Co.,  44  /.. 7-  ^  /'•  f>o-.  ^"  /»'•  -"  ^V  5''4'  -.3  ''''• 

A'.fpl.— rol.l.OWKI)  UNWII.IINC.I.V  IN  Pugh 

7'.  Colden  Valley  R.  Co..  L.  R.  12  Ch.  D. 
274.  48  L.  J.  Ch.  r.66,  41   L.  T.  30,  28  W.  R. 

44- 

The  making  f)f  mortar  is  not  an  iict  neces- 
sary for  making  a  railway  within  the  mean- 
ing of  section  16  of  the  Railways  Clauses 
Alt  1845.  I'l-mviik  V.  Kant  London  R.  Co., 
.\\  I..  J.  Ch.  602,  /,.  R.  20  Eg.  544,  23  //'.  R. 
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(jO\.      FdI.I.iiWI'.Ii  rNWIM.INl.l.V  IN  l'u;;ll  T. 

(J.ihliMi  Viillcy  K.  Co..  L.  R.  12  Ch.  D.  274. 
4S  !-.  J.  Cli.  (>(>(>,  41  L.  T.  3u.  28  W.  K.  44. 

All  owiiLT  i)(  land  over  whicli  a  r.iilway 
iiiinp.iiiy  uridiT  its  CDiiiimlsory  jiowcis  lias 
Ci)iislrii(;ti:<i  its  line  is  ciilillcd  tu  .111  iii- 
jiiiictioii  to  prcvcni  the  compiiny  from  nsiiiiii 
the  land  ai  (|iiircd  hy  it  for  inirjiosi^s  not 
lOMteinid.iied  iiy  lis  ai;t,  whcnhy  his  com- 
fort jukI  the  enjoyment  of  the  remainder  of 
his  estate  are  altetled.  Jlo-.tinl-  v.  Xotth 
SljllWiislure  A".  C'«.,  3  Siii,&*  U.  2S3,  ijiir. 
X.  S.  >i-v  25  /..J.  Ch.  325. 

.\\\  Injiinciioii  was  ^,'raiiled  to  restrain  the 
ne'4li;{eiit  exercise  (jf  tiie  powers  of  a  c(jm- 
p.tiiy  whi'ieby  an  adjoining'  house  w.is  in- 
jured, and  a  surveyor  <ip|ioir.led  to  report 
what  was  necessary  to  secure  the  premises, 
and  the  company  liaviii^;  complied  with  the 
reriuisition  of  tlie  su'veyor,  an  in(|uiry  as 
to  d.ima.y;es  was  ^;raiited.  liisioc  v.  Great 
luisl.rn  A'.  Ci'.,  L.  A'.  16  Ju/.  636.  21  //',  A'. 

</j2. 

liipiity  will  not  interfere  to  restrain  a 
r.iilway  comjjany  which  has  f;iven  notice  to 
lake  land  for  some  ohject  whicli  is  clearly 
within  its  conipulsory  powers,  on  the  mere 
ground  that  it  mi^htolHain  the  same  object 
111  some  other  way  without  takin^^  the  laiul. 
Liiiiib  V.  Xorf/i  London  A".  Co.,  /..  A'.  4  C/i. 
522,  21  /..  /•  98.  17  //'.  A'.  746. 

Where  a  railway  company  takes  hind  in 
excess  of  its  powers,  the  (piantity  and 
value  heinji  exceediiif^ly  small,  the  court 
will  not  interfere  t)y  injunction.  Do^vlitti^ 
V.  /•oii/y/iool,  C.  &*  X.  a:  Co.,  I..  A'.  18  /■:</. 
71),  43  /..J.  C/i.  761. 

Where  a  railway  company,  without  com- 
jilyin^  with  the  i)rovisions  of  the  I-ands 
Clauses  ,\ci,  entereil  uijon  land  lawfully  oc- 
ciil)ied  hy  A.  under  a  hiiililiiiL;  ajfreeinent, 
A.  had  a  {^rouiul  of  action  for  an  injunction, 
and  the  court  had  jurisdiction  to  make  a 
declaration  as  to  his  interest  in  the  prop- 
erty; and  that  ,illli:.";'.li  l!'e  term  named  in 
the  aj^reemcnl  had  f.\piied,  he  had  an  in- 
terest in  the  land,  for  that  the  a}j;ciit's 
direction  to  siispentl  building;  raised  an 
eciiiity  atjainst  the  l.indl'ird  to  prevent  his 
ejectin^;  A.  at  the  end  of  the  term  until  he 
liaci  a  reasonable  time  after  notice  to  com- 
plete the  building',  and  that  the  railway 
company  look  siibjfi:t  to  that  liability, 
Jiitiiii'ni^/iain  &^  J).  Land  Co.  v.  London  &^ 
X.  ir.  A',  Co..  38  y/w.  <^  Jin-r.  A'.  Cd.i.  635, 
/,.  A*.  40  C/i.  1).  268.  —  Di.sTiNtiUism.NU 
London  &  \\.  U.  Co  v.  Cross,  L.  K.  31  Ch.  U. 


354.     OiMiiM,  lltiLthes-'.  Metropolitan  K. 
Co.,  L.  K.  2  Ajip.  (as.  439. 

120H.  .Maiulaiiiiis. —  Mandamus  will 
lie  to  comitel  a  (onipaiiy  to  de|M>sit  in  a 
bank  the  anioiiiit  of  an  award  in  f.ivnr  of  a 
claimant  under  the  Laiwls  Clall^es  Act. 
Jliirnilt   V.  ihiiil  L.iiitcrn  A'.  Co.,  18  /..  7". 

408, 16  /;'.  A'.  793. 

Where  a  landowner  applies  for  a  man- 
damus af,'ainst  a  company  authorized  to 
construct  its  line  over  his  land,  ami  to 
whom  no  notice  lias  been  t;iven  by  the  com- 
jiaiiy  to  purchase  the  necessary  lainl,  it  is 
no  answer  to  the  rule  tiial  the  prescribed 
period  for  the  compulsory  purchase  has 
nearly  expired,  if  there  is  still  a  period  dur- 
ing which  the  com|iany  may  take  llie  reijui- 
site  initiatory  stejis.  Oiitiii  v.  \'or/.\  X.  Cf 
A'.  A'.  Co.,  <j  A'<i//:i>.  Cos.  64S.  16  (J.  /!.  SHC,  20 
L.y.  (J.  II.  503.  (Jiiirn  V.  /.</;/(ii.v///>v  iS*  )'. 
A'.  Co.,  6  R.iilw.  Ciis.  654,  20  /..  J.  (J.  /I.  507. 

Wiiere  a  statute  authori/.es  a  company  to 
construct  a  line  of  roud,  and  tu  take  land 
therefor,  and  a  subseijuent  statute  aullior- 
i/es  a  deviation  line,  and  extends  tlio 
lime  for  the  exercise  of  the  compulsory 
powers,  there  is  no  contract  between  the 
landcnvners  along  the  proposed  road  and 
the  company  whiidi  can  l)e  enforced  by  m.in- 
dainus.  ]'or/.-  &•  X.  .1/.  A'.  Co.  v.  (Jin-iii,  7 
Aaihv.  Cas.  459,  i  HI.  &•  HI.  85S  \t Jur.  Cji>j, 
22  /,./.  (2.  /I.  225.  OVKkUlM.IN'i;  «J;uell  Xi. 
Lancashire  iS:  V.  K.  Co..  7  Kailw.  Cas.  z(:(>,  1 
\i\.  iSr  HI.  22S,  17  Jiir.  62.  22  J.  L.  y.  H.  57. 

Where  a  railway  act  authorizes  lln-  build- 
ing of  a  bridgi!,  and  provides  for  the  |)ay- 
menl  of  compensalion  to  the  owner  of  an- 
other bridge  already  constructed,  if  the  tolls 
of  such  bridge  shoul<l  <lecrease  after  the 
construction  of  the  new  bridge,  mandamus 
will  not  be  granted  to  compel  the  payment 
of  such  comi)i'nsation,  since  an  action  for 
the  amount  will  lie.  Oitfrn  V.  //ii//&^  S.  A'. 
Co.,  f>  (J.  /)'.  70,  3  A'liiiw.  Cos.  705,  ayitr.  491, 

13/-./  (.'•/'•  2  57- 

Mandamus  was  refused  to  compel  a  rail- 
way c()mpany  to  take  a  part  of  a  land- 
owner's premises,  according  to  their  orig- 
inal notice,  he  hiiving  served  upon  them  a 
coun»er-nf)tice  that  they  must  t.ike  the 
wlujle  of  his  |)remises,  both  notices  having 
been  withdrawn,  and  the  landf>wner  having 
w,'iiled  an  unreasonable  time  of  three 
months.  11.x  parte  OiiiiA-e,  13  l\'.  A'.  924,  13 
/..  r.  580. 

1200.  l<]iif'orceiiu'iit  of  voiidor'H 
lloii.  -(I)  ///  i^enetal. —  Vendors   have    no 
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lien  on  land  for  the  costs  of  an  arbitration 
where  hind  is  taken  by  a  railway  company 
under  the  I.ands  CUiuses  Act  and  the  price 
determined  by  arbitration,  even  thougli 
<osis    are    awarded    to  them.    Fcrrin  v. 

SLijiOii &'  ('.  h\  c'<'.. 41  /.. y.  c/i.  362, z. 

A'.  ;3  luj.  ;-'4.  20  /f.  K.  47S,  26  /..  T.  652. 

In  an  action  to  assess  a  vendor's  lien 
a,i;ainst  a  railv  uy  company  an  injunction  or 
a  ri'ccivcr  will  not  be  j;ranted  before  judj^- 
ment  has  beei>  .>l)tained,  even  though  the 
cnmpi'.ny  ;uimits  its  liabdity.  I.alimer  v. 
.ly/.s/m.j  &^  I).  R.  Co.,  I..  R.  9  Cli.  D.  385, 
27  //'.  R.  141,  39  A.  7".  460. 

Lantl  i)urchased  by  a  railway  company 
and  sold  to  enforce  the  vtndor's  lien  is  sold 
free  from  all  claims  of  the  ])ublic  to  use  it 
as  a  highway.  Miiiiiis  v.  /.s7<'  0/  U'(i^/il  R. 
Co.,  I..  R.  5  C//.  414.  iS  /('.  A'.  781.  23  /,.  T. 
<A  39  /-•  /•  <-'/'•  522.— DiscussKO  IN  All- 
j^ood  7/.  Merrybent  &  D.  K.  Co.,  L.  R.  33 
Ch.  I).  571. 

Where  a  vendor  has  obtained  an  order 
declaring  his  lien,  but  the  com|)any  has 
failed  to  i)ay,  an  order  for  sale  will  be  made 
on  petition ;  and  when  a  receiver  has  al- 
ready been  appointed  in  another  suit,  lib- 
erty will  be  given  to  apply  to  appoint  an- 
other receiver  without  prejudice  to  the 
fo;  'iier  appointment,  and  to  obtain  any  sur- 
plus after  satisfying  all  prior  claims.  ITarv 
\.  Ay/fshuty  &*  Ji.  A'.  Co.,  zi  L.  T.  893,  21 
W.  R.  819. 

Where  a  vendor  of  land  is  decreed  to 
have  a  lieu  for  the  purchase  money,  and  a 
decree  of  specific  performance  requiring 
the  company  to  construct  a  bridge  is 
awarded,  if  the  money  is  not  paid  and  the 
bridge  not  constructi.d  the  vendors  are  en- 
titled to  an  order  lor  the  sale  of  the  land 
and  lor  a  reference  to  assess  the  damages  in 
r.siiect  to  the  non-construction  of  the 
iiridge  ;  and  it  is  no  objection  that  the  '  ourt 
had  no  jurisillction  from  the  fact  that  the 
com|)any's  line  was,  under  an  act  of  parlia- 
ment |)assed  subsc(|uently  to  the  decree, 
being  worked  by  another  C(im|)any  as  an  in- 
tegral portion  of  its  own  undertaking,  and 
thai  all  maiLi-rs  in  which  that  company  was 
interested  were,  i)y  the  act,  referred  to  arbi- 
tration. .S7.  (,',riiiii/is  V.  Cry.ttiil  /',i/tUf  &* 
S.  I..  J.  A'.  Ck,  K)  \V.  R.  584,  L.  R.  II  AV/. 
56S,  24  /,.  7".  28,S.  —  Nor  I'oi.i.owKi)  IN 
LycettT'.  StalTord  it  U.  K.  Co.,  L.  K.  13  E(i 
261, 40  L.  J.  Ch.  474,  25  L.  T.  870. 

(2)  Enjoining;  the  running;  of  trains. — 
A  lien  f(jr  u;ipaid  purchase  money  against  ;i 


railway  company  will  be  enforced  by  the 
sale  of  the  land,  but  the  court  will  not  en- 
join the  company  from  running  trains  over 
it.  I.yu'tt  V.  StiiJ'ont&'  U.  R.  Co.,  L.  R.  13 
El/.  261,  25  /-.  r.  S70. 

Where  a  railw.:iy  company  becomes  insol- 
vent an  injunction  should  not  be  granted, 
on  the  petit:  iw  of  the  vendor  of  land  sold 
to  it  on  which  he  has  a  lien,  restraining  the 
coin|)any  until  payment  fimn  running  any 
engine  over  or  continuing  in  possession  of 
the  land ;  in  such  case  an  order  for  a  re- 
ceiver is  i)roper.  Miiitiis  v.  /■i/i- 0/  ll't^/it 
R.  Co.,  L.  R.  5  C/i.  414,  18  IV.  R.  781,  23  /,. 

r.  96, 39  A.y.  c//.  522. 

A  railway  company  will  not  be  enjoined 
from  continuing  in  possession  of  land  and 
from  running  trains  over  it,  although  at  a 
sale  to  enforce  a  vendor's  lien  no  l)i(ls  were 
received;  at  all  events,  such  an  injunction 
will  not  be  granted  until  another  attempt 
has  been  made  to  sell  the  land.  ll'///i\iiiis 
V.  Ay/esl'ioy  &^  li.  R.  Co.,  21  //'.  R.  819,  28 
L.  T.  547.  — DiscussKi)  in  Allgood  v.  Mer- 
rybent &  D.  U.  Co..  L.  R.  33  Ch.  I).  571. 

Where  the  unpaid  ve-idor  of  land  taken 
by  a  company  has  commenced  an  action 
against  the  conijiany  to  enforce  his  lien,  and 
an  order  has  been  made  in  such  action  that 
the  defendants  should,  on  or  before  a  day 
named,  pay  the  purchase  money  and  in- 
terest, with  a  declaration  that  the  plaintiil 
was  entitled  to  a  lien  on  the  lands  in  respect 
of  the  purchase  money,  interest,  and  costs, 
and  that  in  default  of  payment  the  plaintilT 
was  to  be  at  liberty  to  apply  to  enforce  such 
lien,  such  order  containing  no  order  for 
sale,  the  court  will,  on  default  in  payment, 
there  being  evidence  that  the  land  is  un- 
salable, grant  an  injunction  to  icstiain  the 
defendants  from  running  trains  i)Ver  the 
railway  and  from  continuing  in  possession 
of  the  lanil.  .U/^^ood  \\  Miriybcnt  »jm  IK  R. 
Co.,  L.  A'.  33  Ch.  D.  571.-  yuoTiNC  Wing  7>. 
Tottenham  &  H.  J.  U.  Co.,  L.  R.  3  Ch.  740. 
RKVil-.wi.S'd  Williams  ?-.  Aylesbury  iV  H.  R. 
Co.,  28  L.  T.  547,  21  W.  R.  819;  MunnsT/. 
Isle  of  Wight  R.  Co.,  L.  2-!.  5  Ch.  414. 

XVI.    EXPROPRIATION    UNOr.R    CANADIAN 
STATUTES. 

I.  Po'iOer  to    I'akc    /.('•: J   Couipiilsorily,  or 
Kilter  Thereon.* 

1210.  Ill  jr«MiirnI.  —  The  compulsory 
powers  given  to  the  go'Trnmeni  of  Canada 

*  Sec  also  ante,  1080-10U((. 
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to  expropriate  hinds  required  for  any  public 
work  can  only  be  exercised  after  compli- 
ance with  the  statute  requiring  the  land  to 
be  set  out  by  metes  and  boundb  and  a  plan 
or  description  filed;  if  the  provisions  are 
not  complied  with,  and  there  is  no  order  in 
council  authorizing  land  to  be  taken  when 
an  order  in  council  is  necessary,  a  contrac- 
tor with  the  crown  who  enters  ujjon  the 
land  to  construct  a  public  railway  thereon 
is  liable  to  :he  owner  in  tresjiass  for  such 
entry.  Kearney  v.  Oakes,  18  Can.  Sup.  Ct. 
148. 

An  order  of  the  railway  committee,  under 
section  4  of  the  Uominion  Act,  46  Vict.  c. 
24,  does  not  of  itself,  and  apart  from  the 
provisions  of  law  thereby  made  applicable 
to  the  case  of  land  reciuired  for  the  |  r<jper 
carrying  out  of  the  reciuircments  of  the 
railway  committee,  authorize  or  empower 
the  railway  company  on  whom  the  order  is 
made  to  take  any  person's  land  or  '.o  inter- 
fere with  any  person's  right.  Parkdale  v. 
West,  A.  A'.  12  App.  Cas.  602. 

Such  provisions  of  law  include  all  the 
provisions  contained  in  die  Consolidated 
Railway  Act  1879,  under  the  headings  of 
"  Plans  and  surveys  "  and  "  Lands  and  tlieir 
valuation,"  which  are  ai)|)licable  to  the  case ; 
the  taking  of  land  and  the  interference  with 
rights  over  land  being  placed  on  the  same 
footing  in  that  act.  Parhlaie  v.  West,  L. 
J\.  1 2  Af>p.  Cas.  602. 

Under  the  powers  of  the  statute  4  Wm. 
IV.  c.  29,  a  railroad  company  has  the  right 
to  enter  lands  to  make  surveys  and  set  out 
and  ascertain  the  lands  they  think  necessary 
antl  proper  for  llie  road,  or  to  enter  lands 
not  so  recpiired,  but  convenient  to  be  made 
a  temporary  use  of,  or  to  be  partially  taken 
or  encumbered,  without  previous  contract 
with  the  owners,  and  without  previous  pay- 
ment or  arbitrament  respecting  the  same; 
but  it  has  not  the  right  to  enter  upon  and 
assume  lands  to  be  i)ermaneiuly  appropri- 
alcil  to  the  use  of  the  road,  without  the 
permission  of  the  owner  or  by  virtue  of 
a  reference  authori/.ed  by  the  statute. 
JCank/it  V.  Hreat  ll'istern  /'.  Co.,  4  U.  C.  C. 
/'.  4^.3.  l\)i.i.iiwi  i>  IN  |:innette  v.  Great 
WesiLMn  R.  Cn.,4  U.  C.  C.  1'.  488.  (Jiroi  i;i) 
r.-.  Slater  f.  Canada  C.  R.  Co.,  25  Giant's 
Ch.  (U.  C.)  363.  —  J^Vi ;v/,//j  (/  II'.  V. 
O'rea/  U'estt-rti  K.  Co.,  13  Ciraiil's  C/i.  (  U.  C.) 
503.  Somiiiervi'lle  V.  uriat  IWstern  R.  Co., 
1 1   U.  C.  (J.  />.  304. 

1211.  Ki;lative  iiuwerH  ul' Duiiiiu- 


ioii    niKl   Provincial    IcffiHlatiircs.— 

"The  Public  Works  Act,"  48  Vict.  c.  6,  fur- 
nishes no  authority  to  take  compulsori!y 
Dominion  lands  for  the  purpose  of  any  pro- 
vincial work,  for  the  statute  does  lot  ex- 
pressly relate  to  the  lands  of  the  crown  ; 
and  no  authority  s  given  under  the  words 
"  the  enlargement  or  improvement  of  any 
public  works  "  to- take  lands  for  the  purpose 
of  changing  ten  miles  of  gra<le  into  si.xty- 
three  miles  of  railway.  .^Ittorniy-Ginernl v, 
Kyan,  5  Matt.  81. 

The  commissioners  of  the  Oiicbec,  Mon- 
treal, Ottawa  <S:  Occidental  R.  Co.  cannot 
ill  their  own  name  exercise  the  right  of  ac- 
tion. The  railway  being  a  pul)lic  work, 
this  right  is  vested  in  the  crown.  (Jnebec, 
J/.,  O.&'O.  R.  Co.  V.  O'Xiil,  4  Oue/ur  /..  R. 
216. 

The  Canada  Southern  Railway,  although 
brought  under  the  jiirisdictinii  of  the  Do- 
minion before  proceedings  had  been  taken 
for  exproiiriatioii,  was  still  subject  to  the 
railway  act  then  in  force  in  Ontario  (c,  66, 
C.  S.  C).  A'orve//  v.  Canada  Southern  R, 
Co.,  9  Ont.  A  pp.  310. 

Lands  that  were  held  under  pre-emption 
right,  or  crown  grant,  at  the  time  the  statu- 
tory conveyance  of  the  railway  belt  by  the 
province  of  Mritish  Columbia  tf)  the  do- 
minion of  Cauada  took  elTect,  are  exempt 
fr(i:'i  t'le  operation  of  such  st:itutory  con- 
vey--•.<.;,  and  upon  such  pn'-emj)tioii  right 
heiiig  abandoned  or  canceled  all  lands  held 
thereunder  become  the  property  of  the 
crown  in  the  right  of  the  province  and  not 
in  the  right  of  the  dominion.  Queen  v. 
Ih'niers,  3  Can,  K\r/i.  293. 

IJnsurveyefl  laiuls  recorded  under  the 
British  Columbia  Land  Acts  of  1875  and 
1879  are  laiuls  held  under  "  pre-oin]>tinn 
right  "  within  the  nieaniiii;  of  the  lilh  sec- 
tion of  the  Terms  of  Union  betwei'ii  tin? 
province  of  Hritish  Columbia  and  tin-  do- 
iiiiiiioii  of  Canada.  Queen  v.  Peiiiers,  3  Cn:. 
ExcJi.  2<)3. 

Ccitain  land  was  cxpro[iriatcd  by  tin-  dc 
fcndatits  in  1876,  and  proceedings  to  obtain 
compensation  therefor  were  begun  in  18M4. 
On  the  25th  of  May,  18S3,  the  (Iffeiulaiit's 
lailway  became  by  statute  a  (lominioii  (iiav- 
ing  previously  been  an  Ontario)  road. 
llihl,  thai  the  ijroccdiire  provided  by  the 
Dominion  Consolidated  Railway  Act,  1S79, 
applied  to  the  proceedings,  and  therefore 
tliat  an  appeal  under  the  provisions  of  the 
Revised  Ontario  Railway  Act  could  not  be 
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prcjsccuted.  Darling  v.  Midland  R.  Co.,  ii 
Out.  I'r.  32. 

1212.  I{ail\va.vs<lc4-liir4>d  works  for 
(li«>  i;uii«>ral  ailvaiitaK**  of  Canada.— 

A  railway  Ijciiii;  \vlioll\-  williiii  llic  province 
of  Oiuario,  the  dominion  parlianicMil  had 
no  power,  under  the  IJ.  N.  A.  Act,  \.o  incor- 
porate tlie  company  witlxjut  expressly  de- 
<)arin;;  tiic  work  to  lie  one  for  tlie  j^oneral 
a(l\anta.:;e  of  Canail.i  or  of  iwo  or  more  of 
the  provinces.  (.Iraiid  J  unction  R.  Co.  v. 
i\tt>iu»onj;/i  County,  b  i>nt.  App.  339;  /v- 
7YI  ^.-'nX  45  r.  C.  (J.  li.  302. 

A  railway  company  was  im  orporated  by 
an  act  of  ilie  Ontario  le},'islalurc,  and  by 
acts  of  the  dominion  parliament  the  gov- 
eriior-in-coiincil  was  authori/ed  to  grant  a 
sul)>idy  to  tile  company  and  the  railwaj  was 
(leclaied  to  be  a  work  for  ilic  general  ud- 
vanla^'e  of  Canada,  and  the  company  was 
aiilhorized  to  build  a  branch  line,  llild, 
iliat  the  cfTect  of  the  declaration  that  the 
railway  was  a  work  for  tiie  general  advan- 
tage of  Canada  was  to  bring  it  under  the 
exclusive  legislative  aiilhorily  of  the  parlia- 
ment of  Canada,  but  tiiat  the  acts  of  the 
Ontario  legislature  previously  passed  were 
in  no  way  alTectcd;  that  the  railway  in 
question  v>'as  not  one  "constructed  or  to  be 
constructed  under  the  authority  of  any  act 
passed  by  the  parliament  of  Canada  "(see 
section  3  of  the  Kailway  Act  of  Canada,  \<. 
S.  C.  c.  109);  and  tiierefore  sections  3  to 
39  of  R.  S.  C.  c.  109  did  not  apply  to  it; 
and  a  motion  to  a  judge  of  the  high  court 
of  justice  under  section  <S  for  a  warrant  of 
possession  of  certain  land,;  was  refused.  /;/ 
>;■  St.  Cat  liar  in>s  <;^  A'.   C.  R.  Co.,  15  Ont. 

121.'t.  C>raii(  to  <>oin|»aii.v  on  i-on- 
(lilioii. — The  owner  of  land  agreeil  to 
convey  to  a  railway  comiiaiiy  u  portion 
thereof,  the  consideration  of  wiiich  was 
paid,  (jn  which  to  elect  an  embankment,  on 
condition  that  the  C(^mpr.ny  would  make  a 
cuKert  through  such  embankment.  The 
building  of  the  railway  p.issed  into  the 
hands  of  anotlier,  who  Ijuilt  the  e!nl)ank- 
ment  without  a  culvert  therein,  they  having 
had  no  knowledge  of  the  stipulation  in  re- 
spect lliercof,  and  the  owner  iiaving  omitted 
to  give  them  any  notice  in  regard  to  it  dur- 
ing till  progress  of  the  works.  I'pon  a  bill 
tiled  by  him  f<jr  the  specific  performance  of 
the  covenant  //<7i/,  that  under  such  cir- 
ciMustances  it  would  be  a  li:iidship  upon  the 
company  to  decree   spccilic   performances, 


there  having  been  no  wilful  default  on  thiir 
part,  and  the  cost  of  n(jw  constructing  Jie 
culvert  w(juld  be  very  great,  and  that  the 
parties  ought  now  to  be  placed  in  the  same 
position  as  if  such  agreement  had  not  been 
entered  into,  in  order  that  the  ccjmpany 
might  proceed  under  the  provisions  of  the 
Railways  Clauses  Consolidation  Act  to  assess 
daiiKiges  as  il  the  conveyance  had  not  been 
made.  /////  v.  Hujfalo  &*  I..  11.  R.  Co.,  10 
Grant's  Cli.  (U.  C.)  506. 

1214.  Lhe  I'.slates. — Although  a  ten- 
ant for  life  has  authority,  under  the  railway 
acts  (C.  S.  C.  c.  66,  and  24  Vict.  c.  17)  re- 
lating to  the  accpiisition  of  land  for  railroad 
purposes,  to  contract  for  the  sale  and  to 
convey  the  fee  simple  of  land  recpiired  for 
the  use  of  a  railway,  the  company  aie  not 
warranted  in  paying  him  lite  full  amount  of 
compensation  agreed  on,  notwithstanding 
our  statute  omits  to  pro\  ide  for  the  appli- 
cation of  the  amount.  And  where  a  com- 
pany did  so  pay  the  air.ount  ihey  were 
comiielled  afterwards,  at  the  suit  of  a  parly 
interested  in  the  remainder,  to  make  gt)od 
the   amount   (jf    his    interest.     Cameron   v. 

n'ii;lr,  24  Grant's   Cli.  (U.   C.)  «S.      \'ounj^ 
v.  Midland  A'.  Co.,  19  Ont.  App.   265.— FoL- 

l.oWlNc;  Catiietoii  -'.  Wigle,  24  (irant's  Cii. 

(U.  C.)  8.     Rkv'ikwinc  Dunlop  v.  Canada 

C.  R.  Co.,4;  r.  C.y.  13.74- 

121*».  TalihiK  part  »>1"  a  "liousv," 
i't«'.  -The  pl.iintilTs  were  incorporated 
under  37  Vict.  c.  yi  (Oj  for  the  purpose  of 
building  a  cathedral,  and  were  the  owners 
of  a  block  of  land  inclosed  within  one 
fence,  and  bounded  on  three  sides  by 
streets,  known  as  the  Cathedral  or  Chapter 
House  block,  upon  wliicli  tluy  had  erected 
a  chajiter  house  as  part  of  tiie  cathedral, 
and  had  leased  other  portions,  but  for  want 
of  funds  the  other  part  of  the  cathedral 
was  not  proceeded  with  for  some  years. 
The  defendants,  in  constructing  their  rail- 
way. re(|niri(l  p.irt  of  the  block,  wliicli 
would  cut  off  a  part  of  the  calhedral  when 
erected,  for  their  line,  and  took  possession 
of  it;  but  the  plainlilTs,  under  the  circum- 
stances, declined  t  >  sell,  or  convey,  or  arbi- 
trate ;is  to  the  value  of  anything  less  than 
the  whole  block.  In  an  action  to  (ompel 
the  railway  to  take  tlie  whole  and  desist 
from  their  proceedings  as  to  part  only-— 
//(•/(/,  that  the  block  of  land  was  set  apart  for 
cathedr.il  purposes,  and  hud  not,  by  any  de- 
fault of  the  pl.iinlitfs,  'osl  that  ilistinctive 
ecclesiastical  character,  and  an   injunction 
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was  granted  against  the  railway  taking  a 
part  only,  //o/y  Irinity  dithedral  v.  West 
Ontario  J'iu\  K.  Co.,  30  ./w.  o-«»  /•.';/<,'■.  J\\  Cus. 
422,  14  Out.  246. — Ai'l'l.viNG  (irosvenor  7/. 
Hainpstead  Junction  R,  Co.,  1  De  G.  &  J. 
446;  .Alexander  t'.  Crystal  I'alace  K.  Co., 
30  Heav.  556;  St.  Thomas's  Hospital  v. 
Charing  Cross  K.  Co.,  i  Johns,  it  H.  400; 
Cule  V.  West  London  ,S:  C.  P.  K.  Co.,  27 
Uoav.  242. — Follow  Kl)  in  Sparrow  7>.  Ox- 
ford. W.  &  W.  K.  Co.,  2  De  G.,  M.  iS:  (i.  (;4. 

It  was  also  contended  l)y  the  plaintitTs 
that  the   defendants,  having   taken    posses- 

on,  could  n<jt  withdraw,  but  must  take  the 
whole  block.  J/i/il,  that  the  mere  going 
into  possession  of  part,  although  a  high- 
haiuled  act  on  the  par-  of  the  defendants, 
difl  not  necessarily  commit  them  to  the 
purchase  of  the  wliole,  and  tliat  the  defciifl 
ants  should  have  the  option  to  take  the 
whole  or  withdraw,  and  pay  all  damages 
and  costs  sustained  by  the  plr  ntilTs.  //o/y 
Trinity  Cathedral  \.  Wext  Ontario  /\ic.  A'. 
Co.,  30  ^h/i.  &^  f'-iii^.  /.'.  Cas.  422,  14  Ont. 
246.  Ai'l'LiKi)  IN  King?'.  U'vcduibe  K.  Co., 
2(S  Heav.  104;  (jrierson  7'.  Cheshire  Lines' 
Committee,  L.  U,  19  Kq.  83;  Marson  7/. 
London,  C.  iS:  I).  K.  Co.,  L.  K.  6  Kq.  101, 
L.  R.  7  Kq.  54f);  Grimshawc  7'.  Grand 
Trunk  R.  Co..  15  U.  C.  y.  H.  224. 

121<<.  i<i}flit  to  (Mit«>r  to  ('lit  tim- 
ber, profiiiT  urnvcl,  <»t«'.— The  act  31 
Vict.  c.  13,  §  8,  gives  no  power  to  persons 
who  have  contracted  to  su[)ply  sli-epers  o- 
cross-ties  \n  be  used  on  the  inlercolonia* 
railway,  to  enter  on  private  lands,  without 
the  owner's  permission,  and  cut  timber  for 
the  purpose  of  supplying  such  sleepers. 
J)aTii{son  v.  A'int^,  i  5  A'ni'  /irun.  526. 

Under  19  VMct.  c.  21,  a  railway  company 
may  enter  on  lands  to  take  gravel  las  pre- 
scriijcd  in  section  28),  either  on  making 
compensation  to,  or  under  agreement  with, 
tlie  owner.  /\"iV  v.  liiijfalo  Sr*  I..  //.  A'.  Co., 
17  U.  C.  o.  /.'.  2S2. 

The  Nortlu  rn  R.  Co.  of  Canada  liave  no 
power  to  take  land  compulsorily  under  sec- 
tion 7,  sub-scc-tion  2,  or  section  <),  sub-section 
10,  of  the  Railway  Act  of  1X68,  incoriiorat- 
cd  in  their  S[)ecial  act,  38  Vict.  c.  65  I),  for 
the  purpose  only  <'i  obtaining  therefrom 
gravel  or  other  material  for  thi-  repiiir  or 
maintename  c)f  their  roafi,  beca\ise  these 
sections  do  not  confer  com|)ulsory  powers 
to  take  land.  Nor  have  they  such  powers 
undc  section  9.  sub-sections  38.  30  of  the 
U, 111  way  Act  of  1879,  because  that  act  does 


not  apply  to  their  railway.  Watson  v. 
A' or t turn  A'.  Co.,  5  ihit.  550. 

1U17.  Iiijiii'ion.sly  iin't'ctiiif;  !aii<ls. 

— Lands  taken  by  a  railway  company  an(' 
injuriously  affected  by  the  exercise  of  the 
powers  granted  for  railways  within  the 
meaning  of  tlie  Consolidated  Railway  Act 
1879,  section  9,  sub-sections  10,  12  (Hi.  must 
be  i)aiil  for,  and  the  fact  that  leave  ha-;  been 
received  from  a  munici|)ality  will  not  exon- 
erate the  company  from  this  duty.  Jloii'm 
V.  Canada  Southt-rn  A'.  Co.,  14  Ont.  A}>p.  i. 

The  interference  with  or  obstruction  of 
the  right  of  access  which  may  givir  rise  to  a 
title  for  compensation  is  not  necessarily  one 
which  occurs  immediately  in  front  of  or  ad- 
joining the  premises  affected,  liowen  v. 
Canada  Southern  A'.  Co.,  14  (.)nt.  .///.  i.— 
Ai'i'LViN(;  Hcckett  -'.  Midland  R.  Co.,  L.  R. 
3  C.  V.  82. 

The  lands  in  cjuestion  were  h)ts  3,  4,  and  G, 
on  Clinton  avenue  in  the  town  of  Niagara 
Falls.  The  defendants  had  taken  for  the 
purposes  of  their  railway  a  small  part  of  lot 
3.  and  the  plai'.itilT  claimed  damages  for  the 
injury  caused  to  that  lot  and  lots  4  and  (\ 
by  lowering  the  street  in  front  of  these  lots 
so  as  to  enable  the  railway  lo  be  carried 
over  the  highway,  and  which  was  done  in 
such  a  manner  as  to  obstruct  the  |ilaintitf's 
access  to  his  land.  Jfr/if,  that  upon  the 
evidence  the  sum  paid  to  the  plaiiitilT  for 
the  part  of  lot  3  actually  taken,  included 
any  damage  to  that  lot.  but  not  to  lots  4 
and  6.  /.'<»7i'.«  v.  Canada  Southt-rn  A'.  Co., 
14  ('///.  A  pp.  I. 

The  phrase"  injiiry  done"  in  31  Vict.(I)) 
c.  \2.  i  40.  is  commensurate  with,  and  lias 
the  same  intendmmt  ;is,  the  phrase  "  injuri- 
ously alTected  "  in  8  \'  9  Vict.  c.  18,  j'  68,  Im- 
perial Lanfis  Clauses  Consolidation  .Act; 
and  in  so  far  as  the  siniihirity  extends,  cases 
deciiled  unrler  the  Imperial  act  may  lie  cited 
as  authority  in  construing  the  Canadi.m 
statute.     AfcPhi'rson  v.  Quien,  i  Can.  I'.xth. 

53' 

Where  lands  are  injuriously  alTected,  no 
part  ihereof  being  taken,  the  owni-rs  are  not 
entitlerl  to  compensation  under  the  (iov- 
(•rnnient  Railw.iys  Act  1881,  unless  the  in- 
jury (!)  is  occasionerl  by  an  act  made  lawful 
by  the  statutory  powers  exercised,  (2)  is 
such  iin  injurv  as  woiil  '  !iave  sustained  an 
action  but  for  such  staoilorv  powers,  and  (3) 
is  an  injury  to  lands  or  somi'  right  or  inter- 
est therein,  luid  not  a  personal  injury  or  an 
injury  to  trade.   Quirn  v.  /iarry,  2  Can.  I\.\i/i. 
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333.  —  Distinguishing  Queen  v.  Gren 
Norilicrn  R.  Co.,  14  Q.  B.  25;  Fleming  7). 
Newport  K.  Co.,  L.  K.  8  App.  Cas.  265.  Kk- 
vlK.vi.vr.  kcx  V.  Bristol  Dock  Co,,  12  East 
428;  Dayt'.  Grand  Trunk  K.  Co.,  5  U.  C.  C. 
P.  420;  Beckett  v.  Midland  U.  Co..  L.  k.  3 
C.  1*.  oi;  Senior  t'.  Metropolitan  U.  Co.,  2 
II.  &  C.  258;  Cameron  v.  Charing  Cross  K. 
Co.,  i(>  C.  B.  N.  S.  430;  Queen  7>.  V'auglian 
iV  M.  D.  K.  Co.,  L.  U.  4  Q.  B.  190;  Melroptjl- 
iian  Board  of  Works  71.  Metropnlitan  R. 
Co.,  L.  R.  4  C.  1'.  iy2  ;  Caledonian  R.  Co.  7>. 
Walker,  L.  R.  7  App.  Cas.  259. 

On  ajjplication  to  C()ni|)el  a  railway  com- 
pany lo  arliiiraie,  the  (jiiestion  whether  the 
l>laintillf's  land  was  injuriously  atlected..  un- 
<h-T  the  adiniited  facts,  was  rai.-ed  hy  return 
til  the  tuandamus  and  fortnally  decided  in 
the  plaiiitit'f's  favcjr.  An  arbitration  then 
took  place,  and  an  inward  was  inade.  t)n 
which  tile  plaintitT  sjed,  and  one  trial  was 
iiad,  resulting  in  a  verdict  for  defendants, 
which  was  .set  aside  j'fier  having  gone  to  the 
court  of  appeal.  Defendants  then  applied 
to  add  a  plea  that  the  land  was  not  injuri- 
ously atlected,  urging  that  when  the  man- 
damus was  ordered  there  was  no  right  of 
appeal  in  such  a  matter,  and  that  tiicy 
should  he  allowed  to  reopen  the  question 
hy  i)lea  in  order  to  obtain  such  right.  Tlie 
court,  under  the  circumstances,  refused  the 
ai)plication.  ll'/i/iii-r  v.  lUiffalo  &•  I..  //.  A'. 
L<>.,2i)U.C.O.  li.  154.- Que »Ti:i)  IN  Hot 
.Springs  R.  Co.  z/.  Williamson,  43  Ark.  429. 

2.  Procedure.* 

1218.  Petition.— Petitions  for  expro- 
priation under  the  Railway  Act  of  1869 
must  contain  the  description  rcrpured  by 
art.  2167,  C.  C.  Qutl>ii\  J/.,  O.  &*  O.  A'.  Co. 
V.  <''.\'<7/.  4  Qui-fvc  /..  A'.  216. 

1121t>.  NoH<«'  of  hi((>iitioii  to  tiili<>. 
— Tlie  notice  rerpiired  by  sid)-section  1  and 
the  certil'icatc  of  a  surveyor  under  sub-sec- 
tion 2  of  section  20  of  "the  Railway  Act  of 
Ontario"  shoidd  sti'te,  in  caslj,  the  smn 
which  would  be  n  fair  compensation  for  the 
lands  to  be  taken  and  damages.  Jlrooki' 
V.  Toronto  Hell  Line  R.  Co.,  21  ('///.  401. 

Id  an  application  for  an  injunction  to  re- 
str;iin  the  defendants,  who  were  incorpo- 
rated by  statutes  of  the  Ontario  legislature, 
from  applying  to  ;•.  county  judge  for  a  war- 
rant for  possession  of  certain  lands  retjuired 


*  See  also  ,„tU,  1  1 24- 1 1 4<K 


by  them,  and  being  expropriated  by  them 
under  the  provisions  of  the  Ontario  Rail 
way  Act,  on  the  ground  that  the  defend- 
ants' railway  had  been  declared  a  work 
for  the  general  advantage  of  Canada,  and 
that  no  notice  of  expropriation  had  been 
served  as  recpiired  by  the  provisions  of  the 
Ontario  Railway  Act— //<•/</,  that  the  de- 
fendants were  no  longer  within  the  opera- 
tion of  the  Ontario  statutes;  and  also,  that 
a  notice  requiring  the  lands,  given  under  tlic 
Dominion  Railway  .Act,  was  not  a  suflicient 
notice  under  the  I'rovincial  Railway  Act. 
liarhrau  v.  .SV.  Catluvincs  ir*  A'.  C.  A".  Co., 
15  Out.  586.  —  QuDi  iNt;  Clegg  7>.  (Jrand 
Trunk  R,  Co,,  10  Ont.  713.  Rkviewing 
Darling?'.  Midland  R.  Co.,  11  Ont.  Pr.  32. 

The  G.  T.  R.  Co.  served  a  notice  on 
plaintilT.st:. ting  that  they  rcipiired  a  portion 
of  his  lan(<  (describing  it),  and  their  readiness 
to  pay  i'.  certain  sum  "as  compensation  for 
the  fee  sinq)Ie  of  the  said  (liece  of  land 
hereinbefore  described,"  and  thai  in  case  of 
refusal  of  such  sum,  proceedings  would  be 
taken  iiy  them  to  obtain  a  title;  and  also 
notifying  !iim  of  their  app  )intment  of  an 
arbitrator 'to  act  in  ptirsuance  of  the  j)ro- 
visions  of  the  Railways  Clauses  Consolida- 
tion Act."  The  dfjfendants,  contractors  un- 
der the  companj,  entered  upon  the  land, 
and  commenccfl  their  work,  soon  after  this 
notice.  The  plaintiff  subscipienlly  appoint- 
ed an  arbitrator,  and  an  arbitration  was 
held,  but  a  few  days  befcjre  the  award  was 
luade  the  ])laintifT  brought  tliis  action  of 
trespass,  an<l  he  afterwards  refused  to  ac- 
cept the  sum  awarded.  Held,  that  the  no- 
tice w.is  suincient  to  entitle  the  company  to 
proceed  to  arbitration,  both  upon  the  p.ice 
of  the  land  and  the  consecpicntial  damage 
residling  to  the  [)laintifr  from  taking  it. 
Neither  the  price  nor  such  damage  could 
be  recovered  in  this  action,  but  only  the 
damage  resulting  fnjin  the  entry  and  com- 
nKiicement  of  the  work,  which  were  pre- 
matuii!  and  illegal.  Martini  v.  (Jzinoski,  13 
U.  C.  (J.  II.  29S. 

Ii;20.  Ahaiidoiiiiiriit  of  notice— 
Now  iioIUm*. — Under  14  .V  15  Vict.  c.  51, 
5  II,  sid)-scction  16,  a  notice  for  lands  may 
be  (lesisted  from,  and  new  notice  given  for 
tin-  s;ime  lands,  even  after  the  arbitrators 
named  in  the  first  notice  have  met,  and  are 
engaged  in  the  arbitration  ;  and  an  ;iward 
made  by  them  after  such  notice  of  desist- 
ment  is  void.  Griiiis/ia^ve  v.  liroiid  Tnink 
R.  Co.,  15  U.  C.  (J.  li.  224.— Al'l'I.IKU  AND 
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KKViKWKi)  IN  Holy  Trinity  Cathedral  v. 
West  Ontario  Pac.  R.  Co.,  30  Am.  &  Eiig. 
K.  Cas.  4':2,  14  Ont.  246.  Followkii  in 
Cawtlir:i  v.  Hamilton  «S:  L.  E.  R.  Co.,  35 
I'.  C.  Q.  n.  581.  f<KCi)NCll,Ki)  IN  Cana- 
dian Pac.  R.  Co.  V.  Little  Seminary  of  Ste. 
Theresc,  16  Can.  Sup.  Ct.6o6.  Rkvii'.wkd 
IN  Moore  w.  Central  Ontario  R.  Co.,  2  Out. 

f-47. 

An  abandonment  of  a  notice  to  take  lands 
fi)r  railway  purposes  must  lake  place  while 
tliL'  notice  is  siill  a  notice;  aiui  hclori'  tin-  in- 
tention has  been  .".crciscd  by  lakiiiL;  the 
lands,  R.  S.  C.  c.  loy,  <t  8,  subsection  26. 
CiiHiuii'iDi  /'</(•.  A'.  CiK  V.  I.illlc  Seminary  of 
Stf.  'I7i,r,\s,\  \(>  Can.  Si//).  Ct.  (>o().  -Kkcon- 
(11, INC.  (iriinshawe  J',  (iraiul  Trunk  R.  Co., 
1;  U.  C.  O.  n.  224;  Moore  v.  Central  On- 
tario K.  Co.,  2  Ont.  647. 

.\  r.iilway  riMiipany  baviii),'  d(;sisted  once 
from  their  notii:e  to  take  land  jfiven  under 
R.  .S.  (),  c.  1^)5,  ,i  20.  could  nut  .u;ain  de- 
sist pending  an  arbitration  proceedini;  under 
a  second  notice.  Afoori:  v.  Crnfrif'  i^ntario 
J\.  Co.,  14  .tint.  &^  A'/i,'"-  ^*'-  ^"*-  ."  -  '^"''• 
647.  -  (JU(iriN(;  Mor);an  v.  Metmi.  -litan  R. 
Co.,  L.  R.  4  C.  P.  105.  Ri.viKWiNi;  CJrim- 
sliawe  V.  Grand  Trunk  R.  Co.,  15  U.  C.  Q. 
H.  224. 

1221.  Filing:  pliins  uiid  book  of 
rriVTJ'iU'o. — Un<ler  "the  Railway  Act  of 
Ontario,"  R.  S.  O.  c.  170,  a  railway  (iin- 
paiiy  havinj^  tiled  an  oriijinal  plan  sliowiiij,' 
the  location  of  its  line  and  desirinj;  to  ac- 
quire other  land  coinjiulsorily  for  the  ])ur- 
j)nsi'  of  an  alteration  from  the  oriu'inal  loca- 
tion, however  small  the  deviation  may  be, 
must  nic,  under  sub  section  7  of  section  10,  a 
j)lan  of  the  proposed  deviation.  Jt'roolr  v. 
Toronto  n,lt  Line  A'.  Co.,  21  (fnf.  401.- 
Fdi.i.iiwiNi;  Miir[)hy  ■;>.  Kiiit,'ston  tS:  1*.  U. 
Co.,  17  Can,  Su|).  Ct.  582. — Grand  J idu  lion 
A'.  Co.  V.  /'efer/>(>roi/tf/i  County,  6  Ont.  App. 
3  59  ;  re7'er.sini;  45  U.  C.  Q.  />'.  302.— Rkvikw 
IN(;  In  re  Stratford  &  H.  R.  Co.,  3S  U.  C. 
O.  |{.  112. 

Siinhle,  under  tiie  Dominion  Railway  Act 
this  re(iuirenient  must  also  be  observed. 
Ji'tooie  V.  Toroiit,)  />e/t  Line  R.  Co..  21  Ont. 
401. 

Where  a  railway  company,  without  liaviiii; 
hied  ;iiiy  plan  of  a  proposed  d(.-vi.itii)n.  w\\- 
plicd  for  and  obtained  from  a  county  ct)urt 
judi;e  a  warrant  for  i)ossession  on  a  notice 
in  which,  in  addition  10  a  sum  in  cash,  cer- 
tain crossings  and  station  [)rivili'L;''s  were 
olTered  as  compensalion  for  llie  land  and 
.(  1).  R    D.-59. 


the  dama);es,  and  which  w;is  accompanied 
by  a  surveyor's  certilicate  that  the  sum 
olfered  was  a  fair  compensation  therefor — 
held,  that  the  foundation  (jf  the  judge's 
authority  to  issue  a  warrant  rested  on  a 
proper  compliance  by  the  company  with  the 
above  sub-sections,  and  that  he  had  acted 
herein  without  iiiisdiction.  /Iroole  v.  To- 
ronto liilt  Line  A'.  Co.,  2!  ''/;/.  401. 

The  liij,'li  court  of  justice  has  power  to  re- 
strain railway  companies  from  aciin;;  iqion 
warrants  so  o!)laine(l,  and  it  is  not  necessary 
to  |iroce(.'fl  by  certiorari,  llrooke  v.  Toronto 
licit  Line  A".  (,'<'.,  21  Ont.  401. 

A  company  Ijuilt  its  lini;  to  the  ta  n.ini 
meiuiiuicd  in  the  charter  and  then  wisLcd 
to  e.xt(tnd  it  less  than  a  mile  in  the  same  di- 
rection. The  time  limited  for  the  coniple- 
ti<jn  of  the  road  had  iioi  expired,  but  the 
company  had  terminated  tlur  representation 
on  tin;  board  of  dir<'Clors  which,  by  statute, 
was  to  Continue  duiin:;  construction,  and 
had  cl, limed  and  obtained  fioin  the  city  of 
K.  exemption  from  taxation  on  the  t;roU!uI 
of  com])letion  of  the  road.  To  etlic  t  the 
desired  extension  it  was  souj;ht  to  ex|)ro- 
pri.ite  lands  which  were  n<pt  marked  <;r  re- 
ferred to  on  the  map  or  plan  fikvl  under  the 
statute,  //,/,/.•  (n  that  the  statutory  i)rovi- 
sioiis  that  land  refjuired  for  a  railway  shall  be 
indicated  on  a  in.ip  or  plan  filed  in  the  Ue- 
jiaitnuMit  of  Railways  before  it  cm  be  ex- 
jtropriated  applies  as  well  to  a  deviation 
from  the  orif,'inal  line  as  to  the  line  itself, 
and  the  companv,  havinj:  failed  to  .•-how  any 
statutory  authority  theri'for,  cr)ulil  not  take 
the  said  land  aj^ainst  the  f)wner's  consent; 
(2)  that  the  proposed  exteiisiim  wa;.  not 
a  deviation  within  the  meanini,'  of  the 
statute,  42  Vict.  c.  9.  i:  8,  sub-si'ction  11  (D). 
AV/;i,'v/,)//  >:~  /'.  A'.  Co.  v.  Murphy,  17  Can. 
Sup.  Ct.  5S2  ;  ajfhniini^  1 1  Ont.  302. 

•■  Deviation  "  is  a  term  not  to  be  restricted 
to  a  lateral  variance  on  either  side  of  the 
line,  but  may  mean  a  chan^ie  tie  ',<ia  in  any 
direction  within  the  prescribed  limits, 
whether  at  riinlii  angles  to,  or  deflerling 
froni,  or  extendiiii;  be\()nd  the  line,  Mur- 
p'ly  v.  Aini;Uon  &^  /'.  A'.  Co.,  25  ^hn.  «^ 
A'//!,'-,  A".  Cas.  179,  II   ()///.   302. 

For  thecrown  loacrpiire  title  to  lands  ex- 
propriated for  the  purposes  of  a  L^overnment 
railway  it  m;:st  ai.pear  that  the  commis- 
sioners who  h.id  charij^e  of  the  constiuction 
had  fully  complied  with  the  statute.  34  Vict. 
<.  4.  ?■  13.  with  ref^'.ul  'o  the  filini;  with  the 
registrar  of  a  description  and  plan  o(  the 
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land  covered,  laying  out  the  same  by  nicus 
and  bounds,  and  llic  taking?  possession  ilicrc- 
cf.      (Jiift-n  V.  S/i;swort/i,  2  'Jan.  E.Xtli.  iy4, 

1222.  Ordt'r  for  iiiiiii<Mliat<>  pos- 
Ncssioii. — Tlic  apitlication  for  a  warrant  for 
prissission  of  land  required  by  a  railway 
((irnp.iny  under  sub-settion  23  of  section 
::o  of  U.  S.  ().  c.  170,  should  be  made  to  the 
1  Dunty  judge  and  not  to  a  judge  of  the  high 
■  oiirt.  Toronto  Belt  l.ineK.  Co.  v.  Lauder, 
I  ij  <  )nt.  G07. 

Part  I.  of  the  R.  S.  C.  c,  109,  docs  not 
apply  to  the  applica.its,  a  comi)any  incor- 
porated under  the  local  act,  52  Vict.  c.  82 
(()),  though  under  dominion  control,  as  be- 
ing a  railway  for  the  general  advantage  of 
Canada,  it  being  only  applicable  to  railways 
constructed  or  to  bo  c>)nstructcil  under  the 
authority  of  a  dominion  act.  Toronto  licit 
Line  1\.  Co.  \.  Lauder,  i()Oiit.  607.— (QUOT- 
ING Bowcn  V.  Canada  Southern  R.  Co.,  14 
Ont.  Ai)p.  I. 

Immediate  possession  of  land,  ail'^gcd  to 
be  necessary  for  the  jjurposcs  of  a  ra-lway, 
should  not  be  granted  to  the  railway  v:p 
summary  process  unficr  the  railway  act  un- 
less two  points  are  very  clearly  established  : 
First,  that  the  company  has  an  iiulisputablc 
right  to  acquire  the  land  by  compulsory 
proceedings  ;  and  second,  that  there  is  some 
urgent  and  sui)stantial  need  for  immediaio 
action  ;  and  wlierc  tlics(!  jxiints  <aiin<il  he 
said  to  have  been  clearly  cstablishc<l  by  the 
affidavits  and  arguments,  tlie  court  will  de- 
cline to  interfile  suminai  iU  .  and  will  dismiss 
the  api)lication  of  the  railw.'iy  company  for 
a  warrant  to  enter  forthwith  upon  the  lands. 
In  re  K'nii^ston  iT-^  J'.  A'.  Co..  1 1  (';//.  I'r.  ;,o4. 
When  land  was  t.'iken  possession  of  by  a 
railway  company  iinder  the  rompany's 
powers  conferred  upon  them  by  tlie  act, 
tliis  court  will  i;ot  order  |)ossession  to  be 
restored  in  case  of  default  in  pavmenl  of 
the  amount  of  compinsation  awaided  to 
the  owners.  Uiuler  such  circumstances  the 
proper  remedy  is  a  sale  of  the  land,  and 
this  will  be  ^^r.mted  under  the  pniyer  for 
general  rtlii  f  though  not  asked  tor  by  'he 
bill.  .'<later  v.  Canada  C.  R.  Co..  25  iJrant's 
Cli.  {{'.  C)  363.— Ai'l'KoviNi;  (iait  i/.  IJie  ."ir 
N.  H.  Co..  ly  I'.  C.  C.  r.  ;,;7.  Fni.i.nwiNr, 
Wing  7'.  Tottenham  it  11.  I.  K.  Co  ,  L.  R.  3 
Ch.  740.  yi'oTiNG  Rankin  v.  Great  West- 
ern R.  Co..  4  U.  C.  C.  P.  463. 

.•\  railway  coinpany,  retiuiring  (f-uam 
la'ids  of  plaintiff  for  the  purposes  of  tnelr 
railway,  gave  notice  of   such   requirement. 


after  which  an  award  was  made  by  the  arbi- 
trator appointed  by  the  company  and  the 
one  appointed  by  the  county  court  judge, 
the  arbitrator  named  by  plaintitl  not  exe- 
cuting the  award.  Tiic  amount  awarded  by 
tiic  arbitrators  to  plaintitl  was  paid  into  the 
otlicc  of  the  clerk  of  the  crown  and  ple.is. 
Defendant  justified  the  trespasses  under  a 
warrant  issued  by  the  judge  of  tiie  county 
court,  directed  to  the  sherill  (defendant), 
reciting  tiie  facts  above  mentioned,  and 
directing  the  sherifl  to  put  the  coinpany  ui 
possession.  J/eld,  that  tiie  siierifl  was  justi- 
fied in  acting  under  such  warrant,  and  was 
!iot  bound  to  ascertain  if  tiie  award  u|)on 
which  the  warrant  was  granted  was  valid. 
Miller  v.  Gzowski,  6  U.  C.  C.  P.  71. 

122:t.  S«M'iii*l(.v.— A  company  desiring 
certain  lands  for  the  purposes  of  the  road, 
gave  liond  under  the  statute,  took  immedi- 
ate possession,  and  began  arbitration  pro- 
ceedings. The  bond  was  conditiimed  for 
the  payment  within  one  monlii  of  the  dam- 
ages found  due  tiie  landowner.  The  land 
taken  consisted  of  Ijotii  frccliold  and  lease- 
hold lands,  the  latter  being  from  year  10 
\'ear.  The  award  was  for  1^708. 64  for  the 
freehold,  and  for  an  annual  sum  of  §34';.70 
foi  the  leasehold  until  the  termination  of 
the  lease.  Held,  that  \.\\v  bond  would  cover 
the  award  for  the  freehold  estate,  but  not 
the    leasehold.     Aitj^lin  v.  .\'i\l:le,  30  U.  C. 

c.  r.72. 

1224.  l>t'i><>sit  ill  hank.— The  de- 
fend,mts.  who  were  originally  iniorpor.iled 
under  an  Ontario  act,  gave  notice  of  tluir 
intention  to  expropriate  certain  lands,  and 
also  executed  the  u>ual  bond,  which  was 
duly  allowed  l)y  tlie  county  jud^e,  and  pos- 
session was  taken  l^y  ilicm.  Siilisecpuntly 
the  act  51  Vict.  c.  7<S  (D)  was  jiassed,  bring- 
ing the  raiUvav  iinder  the  leijislative  author- 
ity of  the  dominion  and  iiicoi  |)oratiiig  1  he 
provisions  of  the  Dominion  Railw.iy  .\ci 
as  to  expropriation  of  l.mds,  except  where 
inconsistent  with  the  Ontario  act,  but 
ratifying  all  acts  already  done  in  that  rc- 
(4ard.  Afterwards  ilii'  arliiti.itors  who  had 
been  appoiiilid  in  the  matter  of  the  above 
lands,  to  give  the  compensation  tlu-refor, 
(;ave  notice  of  inlciiliipil  to  irocced  with 
the  arbitr.ition  imnu  diaielv,  alter  wIik  h  the 
flcfendants  j;ave  notice  of  desi>itm(  ni.  and 
tlien  a  new  notice  of  intention  to  expropri- 
ate the  same  with  other  lands,  and  siilise- 
rpionily  another  notice  sjieciM  iiig  llii'  orig- 
inal   land    only.     Jlelil,  that  the    notice  of 
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desist nient  served  avoided  the  original 
bond,  and  the  defendaius  must  now  \:,\\'e 
security  by  deposit  of  money  in  a  bank  in- 
stead of  a  bond,  that  beiniij  the  mode  of 
givini;  security  under  tlie  Dominion  Kail- 
way  Act,  and  unless  they  did  so  the  plaintill 
was  entitled  to  an  inf^imction  restraining  the 
<lefenilants  from  using  the  land.  X/'/iiUi  v. 
St.  Catlhirhifi  &>  \'.  C.  A'.  Co.,  16  iht/.  451J. 

Money  was  paid  into  a  bank  under  the 
Cor'solidated  l<ailway  Act  1879  (I)).  ?'  y, 
sub-section  28,  and  an  order  for  inunediate 
possession  of  lands  expropriated  by  the 
company  was  made  by  a  judge  under  the 
sub-section,  and  an  awarfl  of  compensation 
w.is  made  subsetpieiitly.  Held,  that  the 
landowner  was  entitled  to  interest  on  the 
amount  awarded  him  only  at  the  rate 
allowed  by  the  bank  on  the  money  paid  in, 
and  not  at  the  legal  rate.  ///  ;v  Taylor,  1 1 
Out.  Pi.  371.  /;/  ;■,•  rhilhruk,  11  Out.  /'r. 
373. —  I'oi.i.owiNC,  In  re  Lea,  21  C.  L.  J,  154. 

1225.  INiyiiifiit  into  «'oiirt.— Where 
money  has  been  |iaid  into  court  as  and  for 
the  price  or  value  of  land  re(|uiied  by  a 
railway  company,  the  court  will  not,  u|ion 
an  e.\  patti'  motion,  order  it  to  be  returned 
to  the  company  ii))oii  its  abandoning  the 
api)roi)rialion  of  the  property.  ///  re  On- 
tario, S.  &^  U.  R.  U.  Co.,  4  (;ran/'.\-  C/i.  (6'. 
C.)  101. 

The  owner  of  lanrl  recpiired  for  the  C.  ;\. 
L.  K.,  having  refused  the  sum  tendered  by 
the  company,  an  arl)itration  was  had,  which 
awarded  to  him  S8ix),  and  settled  the  cost  of 
the  award  at  ^3 1.  This  sum  he  refiiseil  to 
receive  without  his  costs  and  interest  fi.iin 
the  date  of  the  award  ;  \viiertii|i()ii  the 
comjiany  p.iid  it  into  court,  with  six  months' 
interest,  under  16  \'ict.  c.  yy,  ?  7,  and  a 
iioiice  was  pi.blished  as  that  clause  directs. 
Tlie  owner  then  ajiplicd  for  a  ride  ui)on  the 
coi;ip:iny  to  show  cans-::  why  the  money 
siioiild  not  be  paid  to  him,  with  interest  and 
costs  of  the  arbitr.iiion,  and  whv  ihev  should 
not  join  in  the  coavey.tui'e,  or  give  an  un- 
dertaking to  secure  the  constriictir)n  and 
m.iiutiii.mii-  of  a  (arm  ciossinw.  w'hich  the 
award  proviiled  (or.  //,/./.  th.it  the  appli- 
cation iTiiist  be  refu;!efl,  for  that  the  com- 
jjain.  h.uiiig  taken  all  proper  proceedings 
under  the  section  mentioned,  had  acquired 
the  title,  and  had  nothing  more  to  lio;  and 
the  .  ,M>li.  ant's  proper  course  was  icj  file  his 
claim  .md  .apply  as  the  section  pmvirles.  /// 
re  /•■,ivA7-  .      (/.   If.  A'.  Co..  32   //.   t".  ().  />'. 


1220.  Costs  of  arbitration,  {^oncr- 
all.V.  -The  phrase  "costs  in  the  cause" 
generally  means  the  costs  oidy  of  the  party 
who  is  successfiit  in  the  cause.  IJiit  where 
the  phrase  was  used  in  an  award,  .-isfollows, 
"  We  also  order  and  award  that  the  plaintill 
and  defendants  shall  each  pay  iialf  tlie  costs 
of  the  cause,  and  that  the  defendaitts  shall 
pay  all  the  costs  of  the  reference  and  award, 
our  costs  of  which  reference  and  award  as 
arbitrators  we  assess  at  the  sum  of  §201.50" 
—held:  (I)  tiiat  the  words  "costs  in  the 
cause"  meant  the  wlir)le  costs  of  plaintill 
and  defendants;  (2)  that  arbitrators'  fees 
may  be  r»'ferred  to  tlie  master  for  taxation. 
Scott  V.  Grand  Trunk  R.  Co.,  3  Ont.  I'r. 
276. 

Hy  sub-section  23  of  section  8  of  the 
Ontario  Act,  "the  arbitrators  *  *  *  niay  ex- 
amine on  oath  *  *  ♦  the  parties,  or  such 
witnesses  as  may  voluntarily  appear  before 
them."  In  this  case  siit)p(enas  were  issued, 
and  witnesses  attendcfl  U|)on  them  and  were 
examined.  If,/d,  that  there  was  no  ])ower 
to  compel  the  attendance  of  witnesses,  and 
those  wdio  attended  must  have  dcjne  so 
Voluntarily;  there  was  no  power,  therefore, 
to  tax  the  subiHcnas  as  such,  but  as  they 
operated  as  notices,  the  proper  costs  of 
notices  should  be  allowed,  and  also  the 
costs  of  the  attend.'ince  of  the  witnesses. 
Jn  re  .Meh'ae.  12  (hit.  I'r.  2S2. 

It  was  detiMiniiied  that  neither  p:irtv  was 
entitled  to  the  costs  of  arbitration  imdcr 
the  statute;  but  the  company,  in  order  to 
take  up  the  award,  paid  the  whole  of  the 
arbitrator's  fees.  J/.lil,  that  a  summary 
order  coiihl  not  be  made  to  recoup  tliecoin- 
l)any  foroiie  half  tlii'  fees  <  iit  of  the  nioncxs 
payaiile  to  the  l.iiidowiier.  and  such  .)rder 
was  ri'fused  without  prejudice  to  an  action 
for  the  same  purpose,  /n  re  I'lulhriek,  il 
Ont.  rr.  373. 

1227.  Costs  as  l>«>t\v(M>M  soli<-ilor 
iliiil  «'li»'iil.  Ill  e.\|iroiiriaiion  ca-^es  the 
costs  sjiiiuld  !)<•  taxed  liberally  in  f.ivor  of 
the  proprietor;  but  where  the  statutes  men- 
tion "costs"  only,  and  iv  t  "full  costs." 
costs  as  between  soli'  itor  and  client  artr  not 
intended.      ///  re  Jlronson,  13  Ont.  J'r.  440. 

Whire  a  railway  company  in  expropriat- 
ing land  under  the  Dominion  Railway  .Act 
agreed  to  pay  to  the  landholders  "all  costs 
incidental  to  the  arbitration  "  had  to  fix  the 
compensation  to  be  paid — //,//,  that  these 
words  did  not  extend  to  costs  as  between 
solicitor  and  client,  nor  costs  preliminary  to 
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tliL-  arl)itralion.     /«  ;v  Uronson,  13  Out.  Pr. 
440. 

A  jikIkc  of  the  siiijcrior  court  may,  in  liis 
discretion,  allow  fees  to  counsel  on  an  arhi- 
traiion  to  fix  the  iiuleninity  to  l)c  paid  for 
lands  taken  hy  a  railway  con»i)aiiy,  conduct- 
ed under  the  provisions  of  tlu;  Quebec  Con- 
solidated Kailway  Act,  43-44  V'ici.  c.  43,  ■> 
y;  and  llii're  is  no  power  in  the  court  to  re- 
visi!  such  taxation,  Ci>iii/Htt;nit\  etc.,  v. 
/  'i)i,i-iit,  4  Miotlr.  I..  A'.  404. 

I22H.  i:irr<(  or  roinimny's  oH'or 
oil  riyiit  lo  «*os(s.  — Wiurc  a  landowner 
recovtrrs  less  on  arl)itr.iii<>n  proceeding's 
than  the  railroad  coni|)any  has  olTered  for 
the  iainls  he  cannot  recover  costs,  ////i,'///; 
V.  Xi,kh\  30  U.  C.  C.  r.  72. 

liut  this  rule  does  not  apply  as  to  the 
costs  of  an  appeal,  they  heinij  then  in  the 
discretion  of  the  court.  ///  ;■(•  Credit  I'alhj 
/i'.  Co.,  24  (,'rii/U's  Ch.  {('.  C.)  231. 

Where  tiie  teiuler  was  not  unreasonahlc 
and  the  claim  very  extravagant,  the  claim- 
ant was  not  given  costs,  although  the 
amount  of  the  award  cxceedefl  somewhat 
the  amount  tendered.  Mi /.rod  v.  (Jii,r/i,  2 
Ca/i.  I'.xih.  106. 

Where  .1  railway  com|)any,  havin^'  a  ri^ht 
to  expro])riale  land,  obtains  under  section 
iC)3  of  the  Railway  Act,  51  Vict.  c.  29  (D),  a 
warrant  for  immediate  possession,  and  the 
amount  subsequently  awarded  to  the  land- 
owner is  not  more  than  he  w;is  previously 
otiered  by  the  company  as  compensation, 
the  costs  of  the  application  for  the  war- 
rant should,  under  section  if);,  be  i)aid  by 
the  landowner.     In  re  S/iiNiy,  13  Out.  t'r. 

237. 

A  company  having,'  taken  certain  lands 
for  the  purposes  of  their  railway,  made  an 
offer  to  the  owner  in  payment  which  was 
not  accepted  and  the  matter  w.is  refcrrcfl 
to  arbitration,  under  Consolid;iti'd  Railway 
Act  1879.  On  the  day  that  the  arbitrators 
met  the  company  executed  an  at,'reeinent 
for  a  crossing;  over  the  land,  in  atlditioii  to 
the  matter  of  ihe  crossing  taken  into  con- 
sideration in  makliiLj  iheir  award.  The 
.imo'.int  of  till,'  award  was  less  than  the  sum 
olTered  by  the  coinp.iny,  and  botli  parlies 
claimed  to  be  entitled  to  costs  of  arbitra- 
tiv)n— the  coinpaiiy  because  the  award  was 
less  than  their  offer,  and  the  owner  because 
the  value  of  the  crossiiiij  w;is  in<liidcd  in 
the  sum  awarded,  which  would  make  it 
•  rcatcr  than  the  offer.     //cA/,  that  neither 


party  was  entitled  to  costs.  Ontario  &»  Q. 
A'.  Co.  V.  I'liilhrick,  12  Can.  Sup.  Ct.  288; 
affirminf;  5  Otit.  (174. 

I2U1I.  How  taxed.— Hy  tlie  Dominion 
Railway  Act,  R.  S.  C,  c.  loy,  §  8,  sul)-section 
22,  the  costs  of  an  arbitratiDii  as  to  the 
value  of  land  exproprijiied  for  a  railway 
may  be  taxed  by  tlie  judj;e.  The  judj;e  in 
this  case,  l)y  an  order  not  appeak-d  against, 
referred  the  taxation  to  a  taxiii}.;  oHicer, 
//(•/(/,  thai  the  (picstion  whether  the  jud);c 
liad  power  to  rielc^ale  the  taxation  could 
not  be  raised,  and  that  an  appeal  lay  from 
the  t.'ixinj;  otl'icer  to  tlie  judge,  /it  rr  A/c- 
Juii,  12  U/it.  /';.  282. 

Costs  of  an  arbitration  under  "  The  Rail- 
way Act,"  .?  I  I,  can  l)e  taxed  only  by  the 
<:ounty  court  jiid.^i- ;  and  the  introduction 
in  the  bill  of  chart's  for  business  done  in 
the  (pieen's  bench  auxiliary  to  the  arbitra- 
tion, such  as  procuring  .an  order  for  the 
atletulance  of  witnesses,  will  not  aulhori/c 
a  reference  to  the  master,  //i  re  .l/at  />er- 
viott.  24  U.  C.  O.  fl.  152. 

Commissioners  were  appointed  under  an 
act  to  rea|)piaise  lands  taken  for  railw.iy 
juirposes  in  I  )igby  county,  antl  it  was  pro- 
vided that  the  r.'appraisement,  "  together 
with  tlie  costs  heretofore  inciirrefl,"  should 
be  a  county  charge.  Jli/it,  that  the  costs  lor 
services  before  the  commissioners  for  reap- 
praisemeiit  could  not  be  taxed,  as  the  act 
jirovided  only  (or  those  incurred  prior  to  its 
passing.  In  re  Wistern  Coinitiis  A'.  Co.,  13 
A'(»7'.  .SV-.  x-jG. 

11£:t<>.  I'iiiflorcciiKMit  of  collect  ion. 
—  Under  if)  Vict.  c.  99,  §  5,  if  a  greater  sum 
be  awatded  for  land  taken  by  ''le  Cireat 
Western  R.Co.  than  that  tenderc  1  by  them, 
"the  company  shall  pay  all  <-osts  and 
charges  atten<ling  such  arbitration";  but 
no  provision  is  made  for  their  recovery. 
Tlie  court  refused  to  makt'  an  order  on  the 
companv  for  ]),iyment  of  such  costs.  The 
only  reniedv  is  by  an  action  of  debt  on  tiie 
statute.     In  re  l-'oster,  32  ('.  C.  Q.  II.  503. 

The  money  aw.arded  having  bei  n  paid 
into  court  liytlie  company,  with  six  1  lontlis' 
interest,  and  it  being  from  no  fault  on  their 
part  that  the  claimant  did  not  reciivi-  it 
within  six  months,  the  court  disciiaiged 
with  costs  a  rule  calling  upon  them  to  pay 
further  interest;  and  it  was  nferrcfl  to  the 
mastiT  to  report  as  to  the  claims  filed  and 
the  right  of  the  ai)plicant  to  the  noney. 
///  re  Foster,  32  U.  C.  Q.  /.'.  503. 
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lii.'tl.  Halo  of  sii|M>rlliioiis  IiiimIs.— 

The  rule  that  railway  ccjiiipauies.  when  act- 
iiiL;  in  i;ood  lailii,  are  the  best  jiidi^es  of 
wlial  lands,  eli'.,aie  reipiired  lor  the  railway 
does  not  apply  in  a  proceeding;  by  a  creditor 
aL;aiiisl  the  company  to  sell  lands  not  iiec- 
essiry  for  tlie  road.  In  sin  li  a  case  the 
court  is  the  proper  ;iiitliorily  to  determine 
that  point.  /.;/<•  1!^  X.  A'.  Co.  v.  ilrtaf 
Wn/ir/i  A'.  Co.,  K)  (haul's  C/i.  (I'.  C.)  4.3. 

The  coi.rt  in  such  a  case  ordered  ;i  rtfir- 
ence  to  the  master  to  inquire  whetluir  tiie 
company  iteld  any  l.ind-  which  were  super- 
lluous  or  nr)t  nccessarv  for  llu'  use  of  the 
coiiipanv  ;  but  the  coni|)any  wen*  decl.irt'd 
entitled  to  retain  for  their  use  a  ),'ravel  pit, 
ol)iaine(l  niuler  the  compulsory  powers  in 
their  act,  with  nccessarv  approaches  thereto  ; 
and  also  to  siiHiciciit  I.iikI  for  tin;  erection 
of  olhces  for  the  .nanau'emenl  of  the  bu  1- 
ness  of  the  company.  I'.rie  i-^  .W  A'.  Co.  /. 
Chi-iU  ll'fs/,r/t  A'.  Co.,  Kj  ('i>;iii/'s  C/i.  (U. 
t  )  43- 

3.  Coiiipi'ii.uition.'* 

a.   In  General,  Klcmcnts,  Measure  of  Com- 

liensation. 

VlWl.  \\\\f.\\\.  tofoiniH'iisatioii,  k«>ii- 
orally.  — The  owner  of  land  taken  by  a 
railway  is  entitled  to  compensation ;  and 
the  company  must  proceed  to  settle  the 
amount  tlu-reof,  under  K.  S.  O.  c.  165,  §  20; 
if  they  do  not  the  proper  course  is  to  apply 
for  a  ni.andanius.  I^tiiiorcst  v.  Midhxnd  R. 
Co.,  10  Out.  /'r.  73. 

On  such  ;ipi)lications  a  formal  title,  in 
the  alisenci;  of  proof  10  the  contraiy,  need 
not  he  proved;  it  is  suiricient  if  the  appli- 
cant swear  that  he  is  the  owner  of  the  land 
taken.  /Vwi'rc.v/  v.  MiiiLxnd  R.  Co.,  \o  Out. 
/•' .  7  V 

The  com|)eiis;ition  .illoweil  to  owners  for 
lands  cxprojiriated  by  railways  under  the 
Manitob.'i  statutes  must  be  limited  to  com- 
pensation for  injiiiy  to  |:mi<1  or  to  an  es- 
tate or  interest  in  land.  ///  ;v  .\ii  /lo/son,  7 
Man.  400. 

Undi'i  theUiuibec  Railway  Consolidation 
Act  1.S80,  .i  9,  no  aiithoritv  is  i4i\eii  to  a 
nilway  compaiu'  to  exeiiise  its  powers  in 
such  a  manner  as  to  inili<'i  substantial  dam- 
iij^e  ujion  land  not  taken,  without  coni|)en- 
sation  made.  i\'oi//i  .'</iorf  A'.  Co.  v.  /'/('//, 
/..   R.    14    ^l/'/>.    (as.   f>i2.     Fol.t.owri)    IN 

•  Sec  also  <niff,   I  1  *"»(►-  I  *J<M». 


Hit;aoucttc  7:  North  Shore  R.  Co.,  17  Can. 
Su|    Cl.  3C3. 

\\  here  the  crown  had  the  rit;ht,  by  giving 
twelve  nioiHhs'  notice  and  payin^jclainiants 
a  reasonable  sum  as  iii(Kiiinity  for  improve- 
ments, to  ri'Siinie  j)ossession  t>t  certain 
water  lots  j^ranted  to  claimants,  but,  instead 
of  this,  proceeded  to  expropriate  the  same 
under  the  (iovernmenl  Railways  .\ct,  the 
claimants  were  entitled  to  recover  compen- 
s.itinii,  but  the  value  should  be  ileteriiiine(l 
with  reference  to  the  nature  of  their  title. 
Samson  v.  (Jiirni,  2  Cm.  Ilwlt.  30. 

I'laintilf  havin.!.;  contracted  for  ccrt.iin 
work  upon  lands  afterwards  expropriated 
by  the  ciowii  for  railway  |iur|>oses,  but  liav- 
inii  ceased  to  be  liable  to  the  contractor 
because  he  was  |)reveiited  from  coniplc'tiii)^ 
the  work  by  the  ^'overnmeiit  servants,  can- 
not set  up  a  claim  for  moneys  paid  to  such 
cf)ntractor.     Samson  v.  Oiii'i'n,  2  Can.  liwli. 

30- 

An  assessment  at^ainst  a  railway  company, 
under  the  Act  40  \'iit.  c.  17,  for  land  t.iken 
by  the  comiiany  for  railway  purposes  was 
sought  to  be  (pi;!slied  on  the  f^rouiids  (I) 
that  no  demand  wms  made  on  the  company 
before  warrant  issued  ;  (.')  that  the  assess- 
ment was  not  laid  before  the  company  before 
the  annual  meetinj;.  //<■/</,  that  it  w.is  suf- 
ficient that  the  pe:  .oiis  whose  land  was 
taken,  and  the  company  had  nf)t  aj;reed,  in 
order  to  antliori/.e  issue  of  warrant;  also 
that  the  f.iilurcto  lay  the  assessment  before 
the  c<)mpany  before  the  annual  meeting 
could  not  atlect  the  assessment.  I'.x  parte 
All'iit  A'.  Co.,  19  i\\-u<  limn.  48. 

A  railroad  company,  in  the  coiistruction 
of  their  railroad,  took  possession  of  and 
built  across  a  plot  of  land  of  plainiilT,  who 
instituted  proceedings  to  compel  payment 
therefor,  and  undi-r  the  decree  a  sum  of 
ifiMno  was  fiuind  to  be  the  v. due  of  such 
pl.t,  wliiili  sum,  toi^etlier  with  iiit<'r(St  i.id 
costs,  was  paid  by  the  coinpaiiy  in  oi<lrr 
to  pu'vent  tlie  land  beini;  purchased  li\'  a 
;  iv.d  Cl  mipany.  Three  ye.irs  afterwards  they 
applied  on  petition  to  have  a  portion  of 
such  imrch.ise  money  refundeil,  on  the 
j;roun(|  that  another  railway  coiii|)aiiy, 
whose  riL;hts  had  been  assii;iied  to  them, 
had  previoiislv  |)aid  ;i  jjrior  owner  of  the 
land  for  a  portion  thereof.  The  <'ourt  re- 
fused the  relief  asked,  with  costs,  on  the 
ground,  annm^st  others,  that  the  company, 
had  they  exercised  due  diligence  in  the 
matter,  mij;lit   have   become  aware  of  such 


934 


liMINliNT   IJOMAIN,    lli;i;i. 


print   purchase  antl  payiiu-iit.     Dtivillc  v. 
Cohourg  (S«»  /'.  1\.  Co.,  2<j  iiruiit's  L/i.  ( / '.  C.) 

131. 

I'laiiilill  coiiVLVL'd  ;i  blrip  ac  ross  liis  farm 
to  a  (  Diiipaiiy  for  a  railroait,  l)iil  soon  after 
tlic  work  was  abandoned,  and  tin-  |)laiiHilI 
retook  posbi'ssion  and  iuld  it  foi  more  than 
twenty  years.  Defmdanl  comp.my  was 
then  incorporated  and  authorized  to  a(  (piire 
tlie  lands  of  the  former  company,  and  after 
so  doinj^  to  e.xerciseall  the  rii^liis  thereto  of 
the  former  company.  lUit  instead  of  so 
procectliti};,  llie  company  went  to  arl)ilra- 
tion,  and  plaintilf  was  awartU'd  a  certain 
sum  as  compensation.  /A/i/,  tiiat  |)lainlilT 
was  t-ntitled  to  recover  tlie  sum  awarded. 
/'iir.u')i\   V,   /'or/   /)o7'cr  Cr'  /..  //.  A',  ti'.,  J8 

r.  c.c.  /'.  84. 

A  railway  com|)any  took  possession  of 
certain  lots  under  tlie  compulsoiy  powers 
in  their  act  of  incor|ioration,  hut  omitted 
to  ascertain  the  compensation  to  lie  |)ai(l 
therefor.  After  some  years  the  owiu-r  of 
the  property  filed  a  bill  to  enforce  paynient 
of  coniiiensation,  when  the  company  ob- 
jected to  the  title  on  the  (ground  that,  prior 
to  the  company  taking  possession,  plaint  ill 
had  disposed  (jf  the  i>ro|ieriy  by  lottery,  and 
the  coinpatiy,  therefore,  felt  unsafe  in  set- 
tling; with  him,  and  were  not  aware  who  were 
the  parties  really  entitled  to  conipensation. 
It  appeared  that  nothing  had  been  done  to 
v.didate  the  title  of  the  |)urcliasers  at  such 
lottery,  as  directed  i>v  the  statute.  Tiie 
court  decreed  a  reference  to  inquire  as  to 
the  title  of  |ilaintilT,  when,  if  it  should  a|)- 
|iear  tha'  |)laintilT  could  m.'ike  a  f{ood  title, 
the  mastci  was  to  settle  liur  amount  of  conj- 
|)cnsati()n,  beinj;  the  presiMit  value  of  the 
land.  Si-ati/ini  v.  Ltindon  Sr'  /'.  S.  A'.  Co., 
23  Gtii tit's  Cli.  (  i'.  C.)  5 to. 

In  an  action  against  a  railway  company 
for  compensat  ion  for  land  taken,  and  interest 
thereon,  it  appeared  that  defendants,  with- 
out taking;  any  proceedin>,'S  for  acquiiinj,' 
the  land,  entercfl  upon  it  and  procec<le(l 
with  the  Construction  of  the  railw.-iy.  Nf) 
settlement  was  made,  though  plaintilf  fre- 
(piently  demanded  compensation  lor  four 
years,  when  the  president,  bein^;  authorizeil 
by  the  board,  instiucled  the  secretary  to 
niiike  ,'i  settlement,  and  he  valued  the  l.md 
J>t  §1775,  allowing  6  per  cent,  interest  from 
the  time  the  land  was  taken,  which  plain- 
tiff a^;reed  to  acce|)t.  The  v.duation  w;is 
shown  to  the  president,  who  e.\|)ressed 
no  dissent,  anri  the  written  memorandum 


there(jf  was  ^iven  Vi  plaintifl,  and  a  co|)y 
placed  amon^  the  reconls  of  the  tompany. 
No  resolution  of  the  bu.ird  was  passed  in 
te}4ard  to  the  valuation,  ami  no  f(jrmal  con- 
tract drawn  up,  but  the  valuati(jn  was  be- 
fore the  board  whiMi  making  the  contract 
for  the  ( iimpletion  of  the  ro.id.  It  was  also 
l)roved  th.it  |>l.iintiir  tendered  a  conveyance 
of  the  land  to  the  company,  anil  their  only 
objection  thereto  was  that  they  were  unable 
to  p.iy  the  money.  //</i/,  thai  plaintill  was 
eiitiiled  tt)  recover  the  .imoiini  .lyreed  upon 
and  the  interest.  S/iit/in^  v.  Lii.iiii/  Jitnc' 
tion  K.  Co.,  ^o  ('.  C.  C.  /'.  247. 

lli:i.'{.  Who  <Militli><l.  Thcr.'ipitalof 
the  indemnity  paii  into  cuuri  on  the  i-.xpro- 
priation  by  a  railway  com|)any  of  land  in- 
cluded in  a  />iu'/  (iHpliytiolnjtte  is  to  be 
awarded  to  the  lessee,  on  jjivinj,'  securilv,  in 
preference  to  the  lessor.  A.i  fiartc  utand 
Trunk  A'.  Co.,  (>  J.c.o.  din.  54. 

The  lessee  under  a  Imil  ,niphytcoti(iut  is 
proprietor  of  the  land  leased,  and  is  not 
obli^'ed  to  be  content  with  the  interest  (jf 
the  moneys  deposited  in  court  as  indem- 
nity f<jr  land  expropriated  by  a  railway  (oni- 
pany.  Ex  parte  Ciraml  Trunk  J\.  Co.,  6 
J.ir,i>.  Clin.  54. 

The  compensatiun  money  for  any  land 
ac(piired  or  taken  for  a  public  work  stands 
in  the  stead  of  such  land,  and  a'  y  claim  or 
encumbrance  upon  such  land  is  converted 
into  a  claim  to  compensation,  and  such  ( laim 
oncecre.'itcd  continues  toexist  assomethiii); 
distinct  from  the  land,  and  is  not  alTei  ted 
by  any  subseciuent  transfer  or  surrender  of 
such  land.  (Jiuin  v.  Mi  Curdy,  2  dm.  I'..\ch, 
31!.-  Ri:vii;wiN<;  Partnd^'e  z'.  (ire.it  West- 
ern K.  Co.,  8  I".  C:.  C.  1».  .J7;  Dixon  v. 
IJallimorc  &  I'.  U.  to.,  1  Mackey  d).  ('.) 
78. 

A  railway  act  provided  that  the  companv 
should  make  satisf.iciion  "to  all  |>etsons 
and  cor|iorations  interested"  in  any  lands 
which  should  be  taken  under  the  powers 
niven,  and  should  a^'ree  with  the  "  owners 
or  occupiers  K-speclively "  touchinj,'  the 
com|)ensalion  to  be  paid  to  them.  Jlild, 
that  a  tenant  for  a  term  of  years  was  within 
the  meaning  of  the  act,  and  mi;;ht  maintain 
trespass  aj,'ainst  the  defendants,  who  had 
entered  and  commenced  their  road,  haviiif; 
made  compensation  only  to  the  owner  <j( 
the  fee.  Johnson  v.  (.)ntario,  S.  &*  II.  I\. 
Co,,  II  V.  C.  (J.  H.  J46.  -Al'i'l.Vl.Ni;  Uams- 
den  II.  Manchester,  S.  J.  &  A.  K.  Co.,  1  \l\. 
723. 
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\^1\\\.  lti(;lit  oC  piirclDiHcr  In  t'oiii- 

|M>ii.Hiil  ion.  Where  there  is  a  ri^ht  to 
coiit|ieiis,(li')n  against  a  railway  cninpanv 
for  land  taken  (or  railway  purposes,  such 
land  forming  pan  (jf  lands  oaned  l>y  a  parly, 
the  conveying  aw.iy  of  tiie  whole  of  s.iid 
lands  does  not  of  itself  ciiry  thr  r'l^lit  to 
the  com|)eiisation.  l-.suty  v.  iirand  I'tunk 
A'.  Co.,  TI  Out.  224. 

A  pun  haser  of  laml  is  not  eiitiili.'d  to 
dam,iv;es  foi'  an  injurv  coniniitted  liy  llii^ 
coii^iiiiction  of  a  railway  through  the  land 
prior  t(»  the  time  of  his  lJeconlin^;  possessed, 
and  a  mand.imus  to  compel  the  lailway 
(  ompaiiv  to  appoint  an  arhiirator  to  assess 
sill  h  damages  will  he  refused.  /'./r///(/:,'r  v.' 
(,Va//  n'r/rni  A'.  Co..  S  /'.  C.C.J'.ijy.— 
kiviiwiii  IN  (Jiieen  7'.  McCurdy,  2  Can. 
K.11  h.  31 1. 

t'J'.iii.  i>I«'iiMiircoriliiiiia(;t>N,  u^viirr- 
ally.  Under  the  statute  28  Vict.  c.  12.  § 
2.  |)arties  whose  lands  are  taken  for  ,1  rail- 
road ate  entitled  to  the  full  iLima^e  sus- 
tained as  the  direct  and  necessary  result  of 
such  takinj{,  to  he  rcdui  «•()  hy  any  Ixnefit 
resulting  from  the  construction  of  the  ro;id. 
So  it  is  pro|ier  to  allow,  in  .iddition  to  the 
value  of  the  land  taken,  damages  for  the 
severance  of  a  farm,  Cltis/ii  v.  l-'redtth- 
(oil  Dr.iiuli  A'.  C'.'.,  13  i\t-.i'  linin.  3. 

Where  l.ind  expropriated  for  government 
railway  purposes  severed  a  farm,  tiie  owner, 
although  not  at  the  time  entitled  to  a  farm 
criissinj,'  apart  from  the  contract,  was  en- 
titled to  full  comin'tisation  coveritiL;  the  fu- 
ture as  well  as  the  past  for  the  depreciation 
of  Ills  land  by  tlie  want  of  such  a  (-rossinK- 
itiiiiy  V.  Qiiri-ii,  17  Cm.  Su/>.  Cl.  30;  ir.'iri- 
in,;  2  (.'till.  Exili.  iX. 

The  word  "  value  "  used  in  section  1,  50  51 
Vii  t.  c.  27,  must  he  tiiken  to  mean  value  of 
the  |>roperty  to  tin;  company,  not  to  tin;  kov- 
erninent  ;  and  cotn|iensation  for  the  taking 
should  he  assessed  at  the  fair  value  of  the 
property  tit  the  time  contemplated  hv  the 
act.     Montftol  c"  /:'.  .S'.  /..  K.  Co.  v.  (Juiyii, 

2  Can.   I'.Vi/l.  151). 

In  assessing  the  value  of  l;inds  taken  or 
injuriously  alVectird  liy  a  piihlic  work  the 
owner  shoiiM  he  allowi-rl  a  lihenil,  not  a 
iiare,  indemnity.  AliLi'od  v.  (Jiimii,  2  Cm. 
Exch.  106. 

Where,  l)y  tlie  construction  (jf  a  railw.iv, 
the  claimant  is  put  to  greater  trouhle  and 
c.x|)ense  in  carrying  otf  siirf.ici'  water  from 
his  lands  through  tin;  l)oiindar\  diiclies  he 
tween  his  f.irm  and  the  farms  .idjoinitiK,  he 


is  entitled  to  compensation  therefor.  Si- 
inoiiiiiu  V.  (Jiii-iH.  2  Cm.  I'.xih.  391. 

Where  the  land  is  taken  hy  a  railway 
coinp.iny  foi  the  purpose  of  usiii);  the  gravid 
thereon  as  ballast,  the  owner  is  only  entitled 
to  compensation  for  the  land  so  taken  as 
fiirin  l.inil,  where  there  is  no  maiket  for  the 
Kra\el.  l'i-..iii,i  \.  ijnirii,  .\\  .liii.  &^  /".<• 
A'.  Cm.  73,  17  Cm.  ,Si//>.  C/.  1. 

Instead  of  proctedinj;  under  the  slalutc 
to  asceilain  the  amount  to  he  paid  to  tin; 
owner  of  1. mils  taken  (or  the  purpose.^  of  a 
railway  the  parties  consented  to  a  decree 
referring,'  it  to  the  master  to  ascertain  and 
sellli:  till-  aniounl  p.iy.ible  hy  the  coinp.iny 
"  for  coinpeiisation  in°  damaj;es  fortlie  lands 
♦  '  '  taken  ot  to  he  taken  "  hy  the  company, 
the  master  to  have  all  the  posveis  of  an  ar- 
bitrator, nndi-r  c.  (i<\  C.  S.  ('.,  but  to  act  as 
master,  with  a  ri^ht  to  either  party  to  ap- 
|)e,il.  //iiif.  that  under  this  reference  tiie 
master  h.id  no  aiithoriiy  to  ,'iward  compen- 
sation to  the  owner  for  the  severance  ()f  one 
portion  of  the  property  from  the  other,  or 
on  account  of  iiccess  to  a  sprinfj  heiiiK  ob- 
structed, or  for  iiureased  risk  of  lire  to  the 
premises  of  the  owner,  or  for  the  lands  in- 
juriously affected  in  any  way  but  not  taken. 
Cimmiiin  v.  Ciui/it  Vallfy  R.  Co..  21  Citant's 
C/i.  (!'.  C)  \(>2. 

X'l'M't.    I'rilM'iplCH    of  IIHH«'MSIIM>I|(. — 

III  .  ii:;.;  coni|>ensation  to  be  paid  to  a 

cl.iiiii.uit  whose  land  has  been  I'Xiiropriateil, 
till-  couit  will  look  at  the  nature  of  his  title 
as  one  of  the  criteria  of  value.  Ouan  v. 
Ciirtiir.  2  Ciiii.  Ex,  It.  3^1. 

The  unity  of  the  estate  nnist  he  con- 
sidered, and  if.  by  the  severance  of  one  of 
several  lots  so  silualed  that  the  possession 
and  control  of  each  ^ive  an  enhanced  value 
to  them  all,  the  remainder  is  depreciated  in 
value,  such  de|)reciation  is  a  siihsi.iiilive 
ground  for  compensation.  /'•///// v.  Oii(<ii,2 
Cm.  Eic/i.  149. 

There  is  no  lej^al  liability  upon  the  <  rown 
to  i-iv'c  a  claimant  a  crossiiiL;  over  any  k"^'* 
eriiinent  railway,  and  where  the  crown  of- 
fered by  its  pleadinK;s  to  construct  a  cross- 
ing for  cl.'iimant,  the  coin  t  assessed  ilamav;<'S 
111  view  of  the  fact  that  there  w.is  no  me. ins 
of  enforcing  the  performance  of  such  under- 
lakini;.     h\tUoiur  v.  (Jui'i'ti.  2  Cm.  l-'.xi  /i.  «S2. 

Where  (  laim.int.for  the  purpose;  of  ctTect- 
ini;  a  seltlfiiieiit  without  liiii;atioii,  had  of- 
feu'd  to  settle  his  claim  for  a  sum  very 
mill  h  iu'low  that  (lemnnded  in  his  plead in^^s, 
•he  court,  while  declining  to  limit  the  dam- 
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ages  to  the  amount  of  such  offer,  relied 
upon  it  as  a  sufficient  ground  for  not  adopt- 
ing the  extravagant  estimates  made  by- 
claimant's  witnesses.  Falconer  v.  Queen,  2 
Can.  Excli.  82. 

1237.  Value  of  tlic  property  be- 
fore iiiid  alter  the  biiihliny  ol"  tlie 
road. — In  making  an  award  for  the  expro- 
priation of  land  for  a  r'ght  of  way  unrlerthe 
l^ailway  Act,  I^.  S.  C.  c.  109,  it  is  proper 
for  the  arbitrators  to  o^sider  the  value  of 
the  jjroperty  before  ''c  railway  passed 
through  it  and  its  value  after  the  railway 
had  been  constriicicd  IL-.  -'ini^  v.  Atlantic 
&>  N.  \V.  J\\  C:).,  20  (■  •  '///.  Ct.  177; 
ajjlrming  6  Monir.  L.  K,  3'  .  ^  .'■.  onir.  Super. 
136. 

Upon  an  expropriation  of  Vuid  under  the 
provisions  of  50-51  V'ict.  c.  17,  the  measure  of 
compensation  is  the  depreciation  in  the 
value  of  the  premises  assessed,  not  only  in 
reference  to  the  damage  occasioned  by  the 
construction  of  t'le  railway,  but  also  in 
reference  to  the  loss  which  may  probably 
result  from  its  operation.  JllcLeodv.  Queen, 
2  Can.  Exch.  106. 

Where  a  parcel  of  land  is  severed  by  the 
railway  the  actual  value  is  the  difference 
between  the  value  of  the  land  of  which  it 
forms  part  before  the  expropriation  and  the 
value  to  the  owner  of  the  remainder  after 
the  expropriation.  In  re  Ontario  &=  Q.  A'. 
Co.,  17  Am.  i3-«  En^.  A'.  Cas.  100,  6  Ont.  338. 
—  Reviewing  Great  Western  R.  Co.  v. 
Warner,  19  Grant's  Ch.  (U.  C.)  506. 

1238.  Loss  of  business  or  profits. 
— In  assessing  damages  for  injury  occa- 
sioned to  a  property  by  the  construction  of 
a  railway,  the  annual  loss  of  profits  since 
the  commencement  of  the  injury,  as  well  as 
the  permanent  decrease  in  the  value  of  the 
property,  must  be  taken  into  consideration. 
Pouliot  V.  Queen,  i  Can.  Exch.  313. 

1230.  liK'reji.sed  risk  of  lire. — Where 
the  construction  of  a  government  railway 
over  a  portion  of  plaintiff's  land,  under  ex- 
propriation proceedings,  increased  the  risk 
from  fire  to  the  rest  of  his  property,  whereby 
he  was  compelled  to  pay  a  higher  rate  of  in- 
surance thereon,  the  damage  resulting  from 
said  increased  risk  from  fire  was  a  proper 
subject  for  compensation.  Straits  of  Cin- 
seait  Marine  R.  Co.  v.  Queen,  2  Can.  Exch. 

113- 

Although  the  claimant  was  entitled  to 
reasonable  compensation  foi-  the  damage 
sustained    in   respect  of  the  injury  to  and 


depreciation  in  value  of  his  property  arising 
from  the  construction  and  operation  of  a 
railway  in  its  immediate  vicinity,  he  was  not 
entitled  to  damages  for  loss  and  injury  to 
his  business  consequent  tlicr.on,  nor  for 
extra  rates  of  insurance  it  inii;lit  become 
necessary  for  him  to  pay  upon  vessels  in 
course  of  construction  in  his  shipyard  by 
reason  of  increased  risk  of  fire  from  the 
operation  of  the  railway.  McJ'/terson  v. 
Queen,  i  Can.  Exch.  53, — Foli,()win(1  Met- 
ropolitan Board  of  Works  v.  McCarthy,  L. 
R.  7  H.  L.  Cas.  243. 

1240.  Loss  of  sieccss  to  property  or 
to  tidewater. — The  cimstructionof  a  rail- 
way siding  along  the  sidewalk  contiguous 
to  lands,  whereby  access  to  such  lands  is  in- 
terfered with,  and  the  frontage  of  the  prop- 
erty destroyed  for  the  uses  for  which  it  is 
held  (in  this  case  for  sale  in  building  lots), 
is  such  an  injury  thereto  as  will  entitle  the 
owner  to  compensation.  Queen  v.  Barry,  2 
Can.  Exch.  333. 

By  the  absence  of  a  crossing  over  the 
railway,  claimant  was  deprived  of  access  to 
the  shore,  and  thereby  suffered  loss  in  the 
use  and  occupation  of  the  property  remain- 
ing to  her.  Held,  that  claimant  was  entitled 
to  compensaticjn  in  respect  of  the  damage 
resulting  from  the  want  of  the  crossing. 
Kearney  v.  Queen,  2  Can.  Exch.  21. 

1241.  Compensation  for  land  in- 
juriously afl'eetcd.— Where  lands  are 
taken  and  others  held  therewith  injuriously 
affected,  the  measure  of  compensation  is 
the  dcpreciati(m  in  value  of  the  premises 
damaged,  assessed  not  only  with  reference 
to  the  injury  occasioned  by  the  construc- 
tion of  the  authorized  works,  but  also  with 
reference  to  the  loss  which  may  probably 
result  from  the  nature  of  the  user.  Straits 
of  Canseau  Marine  jV.  Co.  v.  Queen,  2  Can. 
Exch.  113. 

W.  owned  land  upon  tl!e  navigable  river 
M.  extending  to  high  water  mark.  Tlie  B. 
&  L.  H.  R.  Co,  constructed  their  road  upon 
cribs  in  the  river,  three  or  four  feet  above 
the  level  of  the  water,  not  touching  his 
land,  but  running  along  the  whole  front  of 
it,  and  connected  with  the  bank  above  and 
below,  thus  shutting  him  out  from  all  sicccss 
to  the  river  except  across  the  railway. 
Held,  that  his  land  was  injuriously  affected, 
so  as  to  entitle  him  to  compensation  under 
"The  Railway  Act,"  g  5.  Queen  v.  Ihijf'alo 
&-  L.  H.  R.  Co.,  23  U.  C.  Q.  B.  208.  In  re 
Widdcr,  20  U.  C.  Q.  /y.  638. 
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Defendants,  under  their  act  of  incorpora- 
tion (19  Vict,  c.  3i),  and  as  assignees  of  the 
Canada  Company,  claimed  a  right  to  erect 
any  works  for  improving  the  navigation, 
and  to  be  the  owners  of  the  bed  c''  the 
stream.  Held,  that  the  penvers  given  for 
that  pur[)()se  were  distinct  from  those 
granted  for  tlu;  purposes  of  their  railway; 
and  that,  admitliug  the  ownership,  it  was 
still  subject  to  the  public  right,  which  they 
had  infringed  so  .is  t<j  cause  a  particular  in- 
jury to  the  prosecutcjr.  <2in'ei!  v.  Bi/Jfalo 
&-  L.  H.  R.  Co.,  23  (7.  C.  Q.  B.  20S. 

1242.  Uses  to  Avliioh  property  is 
n<l:ipt<Ml  to  hv  ooiisidei'tMl. — In  assess- 
ing damages  in  cases  of  expropriation,  re- 
gard should  be  had  to  the  prospective  ca- 
pabilities of  the  jiroperty  arising  from  its 
situation  and  character.  Paint  v.  Quee/i,  2 
Can.  K.xcli.  149. 

VViiere  lands  are  taken  which  possess 
capabilities  rendering  them  available  for 
more  than  one  purpose,  under  section  40  of 
the  Public  Works  Act,  31  Vict.  c.  12,  com- 
pensation for  such  taking  should  be  assessed 
in  respect  of  that  pur[)ose  which  gives  the 
lands  their  highest  value.  Burton  v.  Queen, 
1  Can.  E.vc/i.  87. 

1248.  Value  of  land  for  n  particu- 
lar piirpoKO. — In  awarding  compensation 
for  property  expropriated,  the  court  should 
consider  the  value  thereof  to  the  owner  and 
not  to  the  authority  expropriating  the  same. 
Paint  v.  Queen,  2  Can.  Exch.  149. — Fol- 
lowing Stebbing  v.  Metropolitan  Board  of 
Works,  L.  R.  6  Q.  B.  37. 

The  market  value  of  the  property  should 
not  be  exclusively  considered.  Although 
the  claimant  has  the  right  to  sell  his  prop- 
erty, and  should,  therefore,  be  indemnified 
in  respect  of  any  loss  which  in  consequence 
of  the  oxprfipriation  he  might  make  on 
such  sale,  lie  is  not  bound  to  sell,  and  may 
reasonably  prefer  to  keep  his  property  for 
the  piirpnscs  of  his  business;  and  in  that 
case  should  be  indemnificrl  for  any  (Ie|iri'cia- 
tion  in  its  value  to  him  for  the  purposes  for 
which  he  had  been  accustomed,  and  still 
desires,  to  use  it.  Queen  v.  Carrier,  2  Can. 
Exch.  ^G. 

Compensation  should  not  be  based  upon 
any  supposed  value  of  the  land  for  building 
purposes  at  the  time  of  the  expropriation, 
even  though  there  is  a  remote  probability 
that  the  land  might  become  available  for 
such  purposes.  Kearney  v.  Queen,  2  Can. 
Exch.  21. 


In  expropriation  proceedings,  to  use  lands 
for  the  purposes  of  a  gravel  pit,  under  31 
Vict.  c.  12,  5!§  25-40,  the  arbitration  should 
assess  damages  in  respect  to  the  vidue  of 
■he  land  as  a  gravel  pit,  not  for  agricultural 
puri)oses.  Burion  v.  Queen,  i  Can.  Exch. 
87. — Distinguishing  In  re  Canada  South- 
ern R.  Co.,  41  U.  C.  O.  B.  195. 

PlaintilT  owned  lands  on  the  bank  of  the 
Red  river,  on  which  he  carried  on  an  ice 
business.  The  ice  was  hauleri  from  the  river 
by  teams  and  stored  in  buildings  on  the 
land.  A  railway  exjiropriated  a  portion  of 
the  lands  immediately  adjoining  the  river, 
so  that  the  railway  passed  between  the  re- 
maining portion  and  the  river.  The  arbi- 
trators awarded  compensation,  in  addition 
to  the  value  of  the  land  and  damage  to 
buildings,  for  a  contrivance  called  an  end- 
less chain,  intended  to  be  used  for  hauling 
ice  from  the  river  to  the  storage  buildings, 
but  which  would  be  prevented  by  reason  of 
the  railway  passing  between  the  buildings 
and  the  river.  This  contrivance  was  not  in 
use  when  the  land  was  taken.  Held,  that 
the  arbitrators  should  have  considered  the 
land  as  it  stood  when  taken  by  the  railway, 
and  not  have  allowed  any  additional  com- 
pensation, because  the  owners  might,  at 
some  future  time,  desire  to  use  appliances 
which  the  railway  would  interfere  with.  In 
re  Nicholson,  7  Man.  400. 

1244.  Iteiiiote  orcoiitinjfciit  dain- 
ages,  {fcnerally.— The  possible  damages 
to  bush  land  from  greater  exposure  to  winds 
and  storms,  and  the  greater  liability  to  in- 
jurv  by  fire  by  reason  of  the  working  of  the 
railway,  are  contingencies  too  remote  to  be 
considered  in  estimating  the  amount  of 
compensation  where  there  are  no  buildings 
to  be  -lulangered.  In  re  Ontario  &^  Q.  K. 
Co.,  I    Avi.  &^  Eiij^.  J\.  Cas.  100,  6  Ont.  338. 

Where,  under  the  Railway  Act,  51  Vict.  c. 
29  (D),  the  owner  of  a  mill,  who  was  also 
the  owner  of  a  lot  adjoining  it  which  was 
used  as  the  principal  means  of  communica- 
tion between  the  mill  and  a  public  highway, 
and  across  which  lot  a  railway  company  hati 
erected  a  trestle  bridge,  also  sought  com- 
pensation for  the  loss  of  local  custom  to 
and  from  the  mill,  not  arising  from  the  con- 
struction of  the  railway,  but  from  a  subse- 
quent user  of  it — held,  that  the  damages 
were  too  remote  and  speculative  to  be 
allowed.  St.  Catharines  A\  Co.  v.  A'orris, 
44  ^Ini.  (Sr-»  Enif.  R.  Cas.  119.  17  Ont.  667. — 
Di.sTlNGUlSHiNG    Caledonian     R.    Co.    v. 
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Walker.  L.  R.  7  App.  Cas.  259;  Ilammcr- 
smith  &  C.  R.  Co.  V.  Brand,  L.  R.  4  H.  L. 
Cas.  171. 

1245.  Daiuiiff*'!  by  roasou  of  coii- 
striiotiuu  Jiiul  «»i>(M'iition  oftlic  rojul. 
— The  amount  awarded  f(jr  the  right  of  way 
is  conipesnatioii,  under  sections  146,  147,  and 
152  of  the  Kuilwiiy  Act,  51  Vict.  (I))  c.  29, 
not  only  for  the  land  taken  by  the  railway, 
but  also  for  the  daina>;;e  likely  to  be  oc- 
casioned to  tlie  proprietor  during  the  con- 
struction of  the  railway.  K-,htns  v.  Athvitic 
&^  A.  U\  A'.  Co.,  6  .]/(>/:(;:  Siipcr.  493. 

The  compensation  to  be  paid  for  any 
damages  sustained  by  reason  of  a  -"t'ling 
done  under  and  by  authority  of  R  S.  C. 
C-  39.  §  3.  sub-section  (e),  or  any  other  act 
resiK'cting  public  works  or  government 
railways,  includes  damages  resulting  to  the 
land  from  the  operation  as  well  as  from  the 
construction  of  the  railway.  Vcsina  v. 
Queen,  44  Am.  &>  Eug.  K.  Cas.  73,  17  Can. 
Sup.  Ct.  I.— Reviewing  Buccleuch  v.  Met- 
ropolitan Board  of  Works,  L.  R.  5  H.  L. 
Cas.  418;  Hammersmith  &  C.  R.  Co.  v. 
Brand,  L.  R.  4  H.  L.  Cas.  171 ;  Glasgow 
Union  R.  Co.  v.  Hunter,  L.  R.  2  H.  L.  Sc. 
Cas.  78. 

The  right  of  a  railway  company  to  cut 
down  trees  for  six  rods  on  each  side  of  the 
railway,  under  the  Consolidated  Railway 
Act  1879,  §  7,  sub-section  14,  is  entirely 
distinct  from  their  right  to  expropriate 
land  for  the  road.  If  compensation  can  be 
claimed  for  it,  it  must  be  distinctly  de- 
manded by  the  notice.  Held,  therefore, 
that  an  award  was  bad  in  allowing  compen- 
sation to  the  owner  of  lands  exjiropriated 
for  the  damage  that  might  accrue  to  the 
owner  by  the  possible  exercise  of  such  right. 
In  re  Ontario  <&-»  Q-  H.  Co.,  17  Am.  &^  Eng- 
J\.  Cas.  100,  6  Onf.  338.— Quoting  Cum- 
mins V.  Credit  Valley  R.  Co.,  21  Grant's 
Ch.  (U.  C.)  162. 

The  promoter  of  a  railway  had  the  power 
to  cxpro])riate  land,  making  compensation 
"  for  the  value  f)f  the  land  taken,  and  for  all 
damages  to  land  injuriously  affected  by  the 
construction  of  the  railway,"  with  a  proviso 
for  setting  off  the  increased  value  of  the 
lands  not  taken,  by  reason  of  tlie  passage  of 
the  railway  through  or  over  tiie  same 
"  against  tiie  inconvenience,  loss,  or  damage 
that  might  be  suffered  or  sustained  by  rea- 
son of  the  company  taking  possession  of  or 
using  the  said  lands  or  grounds  as  afore- 
said."    Held:    (I)  that    the    compensation 


should  be  the  difference  between  the  value 
of  the  land  as  it  existed  before,  and  of  the 
remaining  portion  after,  the  construction  of 
the  railway;  (2)  that  inconveniences  aris- 
ing not  only  from  the  construction,  but 
from  the  operation  of  the  railway,  such  as 
noise,  ringing  of  bells,  smoke  and  ashes, 
might  be  included  in  the  estimate ;  (3)  that 
danger  to  children  and  others  should  not  be 
included.     /;/  re  Scott,  6  Man.  193. 

1240.  (J<uupci>sJiti«>"  Avlu're  rail- 
way proinTty  is  expropriated. — The 
Act  50-51  Vict.  c.  27,  §  I,  empowers  the  gov- 
ernment to  acquire  "  by  purchase,  surrender, 
or  expropriation  the  works  ct^nslructed  and 
projjcrty  owned  "  by  a  line  of  railway  be- 
tween Oxford  and  New  Glasgow,  N.  S., 
paying  therefor  the  amount  adjudged  by 
the  court  "  for  the  present  value  of  the  work 
done  on  said  railway  by  said  company." 
Held,  the  statute  contemplated  the  taking 
of  all  the  works  constructed  by  the  com- 
pany, not  a  portion  thereof;  and  where  a 
portion  only  was  taken,  compensation  should 
be  assessed  in  respect  to  the  total  value  of 
the  work.  Montreal  6^  E.  S.  L.  R.  Co.  v. 
Queen,  ?.  Can.  Exch.  1 59. 

The  words  "  present  value  of  the  work 
done,"  contained  in  chapter  27,  must  be 
construed  to  mean  value  of  the  work  con- 
structed and  the  property  owned  by  the 
company  at  the  time  of  the  passage  of  the 
act.  Montreal  &^  E.  S.  L.  R.  Co.  v.  Queen, 
2  Can.  Exch.  1 59.  > 

Under  section  i  the  company  is  entitled 
to  compensation  for  a  right  of  way  previ- 
ously obtained  by  it  from  the  county  coun- 
cils of  Cuinberland  and  Colchester,  who 
paid  the  proprietor  therefor  in  aid  of  the 
company's  undertaking.  Montreal  &'  E,  S. 
L.  R.  Co.  V.  Queen,  2  Can.  Exch.  159. 

The  company  is  also  entitled  to  an  allow- 
ance for  the  use  of  capital  expended  in 
furtherance  of  the  enterprise  by  it  previous 
to  the  passage  of  the  said  act.  Montreal  &» 
E.  S.  L.  R.  Co.  V.  Queen,  2  Can.  Exch.  1 59. 

1247.  Coiisldcralioii  ol'advaiitajtes 
to  laiuloAViier.  —  Where  arbitrators  are 
appointed  to  award  compensation  for  lands 
taken  for  the  purposes  of  a  railroad,  and 
assess  the  damages  sustained  by  the  pro- 
prietors by  reason  of  the  severance  of  the 
lands,  they  may  take  into  consideration  the 
increased  value  to  the  estate  by  reason  of 
the  construction  of  the  railroad,  although 
benefited  only  in  the  same  way  as  other 
farms  in  the  neighborhood  through  which 
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the  railroad  docs  not  pass;  as  also  the  in- 
crease in  value  by  reason  of  the  probable 
location  of  a  station  at  a  town  in  the  vicin- 
ity, which  the  company  had  bound  them- 
selves to  place  there.  ///  re  Credit  Valley 
J\.  Co.,  24  Grant's  Ch.  {U.  C.)  231. 

In  ascertaining  the  compensation  to  be 
made  to  a  landowner  for  land  expropriated 
for  a  railway,  under  R.  S.  C.  c.  109,  §  8, 
the  value  of  the  part  taken  (as  well  as  the 
increased  value  of  the  part  not  taken,  which, 
by  sub-section  21,  is  to  be  set  otT)  must  be 
ascertained  with  reference  to  the  date  of 
the  deposit  of  the  ma[)  or  plan  and  book  of 
reference,  under  sub-section  14  (or  in  this 
case  witii  reference  to  the  date  of  the  notice 
or  determination  to  expropriate), and  there- 
fore such  value  should  include  an  increase 
which  may  have  been  caused  by,  or  is  ow- 
ing to,  the  contemplated  construction  of 
the  railway.  James  v.  Ontario  &^  (2- R.  Co., 
15  Ont.  App.  I. 

The  advantage  resulting  to  the  owner  of 
a  paper  town  from  •  e  crown  making  it  the 
terminus  of  a  government  railway,  and  con- 
structing within  its  limits  a  station  house 
and  other  buildings,  is  one  that  should  be 
taken  into  account  by  way  of  set-off,  under 
50-51  Vict.  c.  16,  §  31.  Paint  v.  (2ueen,  2 
Can.  Exeh.  149. 

Notwithstanding  the  generality  of  he 
terms  of  44  Vict.  c.  25,  §  16  (re-enacted  by 
R.  S.  C.  c.  40,  §  15,  and  50-51  Vict.  c.  16,  § 
31),  wiiich  provides  that  the  ollicial  arbitra- 
tors sliall  take  into  consideration  the  ad- 
vantages accrued,  or  likely  to  accrue,  to  the 
claimant  or  his  estate,  as  well  as  the  injury 
or  damage  occasioned  by  reason  of  the 
public  work,  such  advantages  must  be  lim- 
ited to  those  which  are  special  and  direct  to 
such  estate,  and  not  construed  to  include 
the  general  benefit  shared  in  common  with 
all  the  neighiioring  estates.  (2neen  v.  Car- 
rier, 2  Can.  E.ve/t.  36. 

VVIierea  company  desired  to  take  land,  as 
authorized  l)y  section  129  of  Consol.  Stat.  C. 
c.  66,  for  an  extension  across  three  lots  of 
their  original  line,  which  was  in  operation 
— /ieltl,  that  the  arbitrators  were  not  re- 
quired to  take  into  consideration  the  addi- 
tional value  conferred  on  such  land  by  the 
original  construction  of  the  railway.  The 
intention  of  the, act  is,  that  when  the  thing 
proi)osc  1  to  be  done,  whether  f)riginal 
consirui  tion  or  proposed  deviation,  gives 
increased  value  to  the  land,  tiie  owners 
must  allow  for  such  increase.     /«  re  Can- 


ada Southern  R.  Co.,  41  U.  C.  Q.  11.  195. — 
Ub'OTiNG  California  I'ac.  R.  Co.  v.  Arm- 
strong, 46  Cal.  85,  7  Am.  Ry.  Rep.  259.— 
DisriNGUlSHKl)  IN  Burton  v.  Queen,  i  Can. 
Exch.  87. 

On  ap[)cal  from  an  award  of  the  ollicial 
arbitrators,  t'.ie  court,  in  assessing  the 
amount  of  compensa'  ion  to  be  paid  to  the 
owner,  declined  to  take  into  consideration 
any  advantage  that  would  accrue  to  the 
property  if  a  siding  connecting  the  prop- 
erty with  the  railway  were  constructed,  as 
there  was  no  legal  obligation  upon  the 
crown  to  give  such  siding,  and  it  might 
never  be  constructed.  Charland  v.  (2ueen, 
I  Can.  E.ve/i.  291  ;  ajjirined  in  16  Can.  Sup. 
Ct.  721,  App'x. 

Where  tlicre  was  evi''"ice  that  the  rail- 
way would  enhance  the  lue  for  manufac- 
turing purposes  of  certai.i  portitms  of  land 
remaining  to  claimant,  upon  an  expropri- 
ation, but  it  did  not  appear  .nat  there  then 
was,  or  in  the  near  future  would  be,  any 
demand  for  the  land  for  such  purposes,  the 
court  did  not  consider  this  a  sufficient 
ground  upon  which  to  reduce  the  amount 
of  compensati(jn  to  which  the  claimant  was 
otherwise  entitled.  McLeod  v.  (2ueen,  2 
Can.  Exeh.  106. 

1248.  Evidence  on  question  of 
value.  —  When  lands  possess  a  certain 
value  for  building  purposes  at  the  time  of 
expropriation,  but  that  value  cannot  be  as- 
certained from  an  actual  sale  of  any  lot  or 
part  thereof,  the  sales  of  similar  and  simi- 
larly situated  properties  constitute  the  best 
test  of  such  value.  Falconer  v.  Queen,  2 
Can,  E.xch.  82. 

The  claimant  is  not  obliged  to  prove  by 
costly  tests  or  experiments  the  mineral  con- 
tents of  his  land.  Queen  v.  McCurdy,  2  Can. 
Exch.  311. — Rf'.vikwing  Brown  v.  Com'r 
for  Railways,  L.  I^.  15  App.  Cas.  240. 

124i).  Interest  on  eonipens.ition. 
— When  a  company  takes  possession  of 
land,  under  contract,  for  the  purposes  of  its 
road,  befcjre  payment  of  the  consideration, 
and  before  a  conveyance,  it  is  liable  to  pay 
interest,  and  this  cannot  be  defeated  by 
showing  that  the  company  at  all  times  had 
the  money  in  hank  to  pay,  without  showing 
that  the  ironey  was  separated  and  notice 
given  to  the  vendor.  Great  Western  R. 
Co.  y.  Jones,  13  Grant's  Ch.  {U.  C.)  355. 

Where  a  company  obtains  possession  of 
land  on  making  a  deposit,  and  the  arbitra- 
tors subsequently  make  an  award  of  a  sum 
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of  monc)'  for  the  value  of  ilie  hiiid,  and 
"  ill  full  payment  and  satisfaction  of  all 
daina,<,'i:s  resulting  from  the  taUinj;  and 
using  of  the  said  piece  of  land  for  the  pur- 
poses of  said  railway,"  the  company  is  liable 
for  interest  on  the  amount  of  the  award 
only  from  the  (lite  thereof,  and  not  from 
tiie  dale  when  the  company  obtained  pos- 
session of  the  land.  It  will  be  presumed 
ihat  the  arbitrators  included  in  their  award 
coin])eiisation  for  the  coin|)aiiy's  occupation 
of  the  land  prior  to  the  date  of  the  award. 
Kdiurti  V.  Ontario  &~>  O.  A'.  Co.,  6  Montr. 
L.  R.  381  ;  ajjiriniiii:;  5  Montr.  Super.  211. 

1250.  \Vaiv<'r  <»1"  rif-lit  to  <m>iii|mmi- 
,siiti«»ii.— A  landowner  having  dedicated  to 
the  public  certain  lands,  which  were  after- 
ward expropriated  for  the  construction  of  a 
government  railway,  cannot  claim  compen- 
sation for  damages  on  thac  account,  and 
the  crown  need  not  show  user  by  the  party 
for  any  particular  time.  Bonrgct  v.  Queen, 
2  Can.  Exch.  i. 

S.,  who  was  the  owner  of  lands  through 
which  the  defendants  desired  to  build  ttieir 
road,  agreed  to  give  them  the  right  of  way, 
and  the  company,  with  his  written  permis- 
sion, took  possession  without  compensation 
and  constructed  their  road,  and  had  been  in 
uninterrupted  possession  for  more  than  ten 
years.  The  plaintifT,  claiming  under  S., 
then  demanded  compensation  and  obtained 
a  mandamus  nistX.o  proceed  to  arbitration, 
under  the  Railway  Act  186S.  Held,  that  the 
plaintiff  was  not  entitled  ;  that  S.,  having 
the  right  to  accept  any  or  no  compensation, 
and  having  elected  to  take  none,  the  com- 
pany then  became  entitled  to  the  lands,  and 
the  plaintiff  could  not  succeed.  Thompson 
V.  Canada  C.  R.  Co.,  14  Am.  &^  Eng.  R. 
Cas.  431,  3  Ont.  136. 

1251.  linking-  coniixMisatioii  a 
county  oli{irj>e  in  Nova  Scotia.  — 
The  law  made  the  compensation  for  prop- 
erty take  1  by  reason  of  the  location  of  a 
railroad  "a  county  charge,"  to  be  appor- 
tioned to  and  collected  from  "amongst  the 
townslii[)s,  districts,  and  places  in  each 
county  and  district."  One  township  of  the 
county  had  been  set  ofT  as  a  separate  and 
distinct  sessional  district.  The  lands  taken 
were  all  outside  this  township,  and  the 
damages  were  paid  bj'  a  tax  on  propertv  of 
another  municipality  of  the  county  outside 
of  the  township.  Suit  was  then  instituted 
to  collect  from  the  township  a  proportion 


of  the  damages  so  paid.  He/d,  that  there 
was  no  obligation  to  refund  any  [lortion  of 
the  taxes  advanced  by  the  plaintilT  munici- 
pality.    Giiysboro  v.  St.  Mary's,  19  A'ov.  Se. 

134- 

The  act  inci^rporating  the  company  for 
the  conslructi(jn  of  a  railway  provided  that 
the  land  required  for  the  road,  etc.,  should 
be  furnished  gratis  to  the  com])any,  who 
were  authorized  to  exercise  all  the  powers 
necessary  for  locating  and  completing  the 
railway;  and  the  company  was  empowered 
to  build  the  road  "under  the  powers, 
authorities,  and  provisions  "  of  the  act  of 
incorporation,"  "anrl  also  of  ch.  70  R.  S.  3d 
Series  of  Provincial  Gi  eminent  Railways, 
so  far  as  the  same  f'  .1  be  applicable  to 
such  railway."  J/e/d,  that  although  sec- 
tions 44  to  59  of  chapter  70,  providing  for 
appraisement  of  the  lands  taken  and  assess- 
ment of  the  county  were  not  expressly  em- 
bodied in  the  act  of  incorporation,  they 
were  available  for  the  purjjose  of  making 
the  appraisement  and  assessment.  Jn  re 
Kictaux  &^  ./.  R.  Co.,  14  Aov.  Se.  252. 

The  objection  that  the  application  for  a 
jury  was  made  to  and  the  order  granted  by 
the  court  on  circuit  instead  of  a  judge  of 
the  court,  and  the  objection  that  \.\\{tvenire 
was  not  filed  within  thirty  days  were  obvi- 
ated by  section  52  of  chapter  70,  providing 
that  proceedings  should  not  be  set  aside 
upon  any  mere  technicality.  In  re  A'ietaux 
&^  A.  R.  Co.,  14  Nov.  Se.  252. 

The  objection  that  plans  and  specifica- 
tions were  not  on  file,  as  required  by  sec- 
tion 47  of  chapter  70,  when  the  order  passed, 
even  if  it  could  be  raised  by  the  parties 
whose  lands  had  been  seized,  could  not  be 
taken  by  the  county  authorities  at  whose 
instance  the  proceedings  had  been  taken, 
and  the  same  principal  applied  to  the  con- 
tention that  the  act  contemplated  only 
one  appraisement,  and  all  the  plans  and 
specifications  for  the  whole  line  must  he 
filed  before  the  order.  In  re  A'ietaux  iS^* 
A.  R.  Co.,  14  A^07\  Sc.  252. 

The  county  of  Pictoii  is  estopped,  by 
chapters  66  and  70  of  the  Acts  of  1879, 
passed  pursuant  to  an  agreement  between 
the  company  and  the  conr.ty  after  hearing 
the  custos  of  the  county  by  counsel  before 
a  committee  of  the  legislature,  from  disput- 
ing the  appraisement  of  lands  taken  for 
Eastern  Extension  Railway.  /;/  re  Pietou 
R.  Damages,  13  Nov.  Se.  448. 
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b.  Reference  to  Arbitrators.* 

1252.  When  proper.— To  constitute 
a  valid  arbitration  under  the  statutes  it 
must  be  one  between  the  company  and  the 
owner  or  occupier  of  the  land,  and  where 
sucli  owner  or  occupier  disagrees  with  the 
company  as  to  the  value  (jf  the  land  re- 
quired. Mitchell  V.  Great  Western  R.  Co., 
38  U.  C.  a  /.'.  471. 

On  an  a[)plication  against  a  company  to 
compel  them  to  arbitrate  as  to  certain  land 
taken,  it  appeared  that  tiie  land  belonged  to 
a  married  woman,  and  that  the  company 
had  taken  possession  of  it  upon  an  arrange- 
ment with  her  husband,  which  would  have 
been  an  answer  to  the  application  if  he  had 
been  the  owner.  An  arbitration  was  or- 
dered,    //ire  A'lV/M/v,  29  (/.  C.  (J.  />'.  529. 

Section  34  of  31  Vict.  (D)  c.  12,  the  Public 
Works  Act,  which  providesfor  the  reference 
to  the  board  of  official  arbitrators  of  claims 
for  damages  arising  from  the  construction, 
or  connected  with  liie  e.xecution  of  any 
public  work,  only  contemplates  claims  for 
direct  or  consequent  damages  to  the  prop- 
erty, and  not  to  the  person  or  to  the  busi- 
ness of  the  claimant.  A/eJ'/ierson  v.  Queen, 
I  Can.  Exch.  53. 

Applications  were  made  on  behalf  of  A.  & 
B.  for  a  mandamus  to  the  Gait  &  Guelph 
W.  Co.  to  compel  them  to  appoint  an  arbi- 
trator on  their  part,  to  determine  upon  the 
compensation  due  for  damages  in  reference 
to  certain  injuries  specified  in  the  notices 
which  had  been  previously  served  upon 
tliem.  It  appeared  that  the  heads  of  claims 
made  by  A.  were  for  consequential  dam- 
ages, chiefly  from  alleged  on  issions,  and 
for  negligent  and  improper  conduct  of  the 
comiiany  in  the  construction  of  their  work  ; 
or  for  alleged  consequential  injury  to  the 
property  of  the  claimant,  over  wh.ich  the 
railway  passed.  Held,  that  these  were  not 
proper  subjects  for  arbitration  under  the 
statute.   In  re  Sliade,  13  U.  C.  Q.  B.  577. 

In  H.'s  case  the  claim  was  for  injury  occa- 
sioned by  the  construction  of  the  railway 
upon  land  of  wliirli  he  was  at  the  time  in 
occupation  as  lessee;  and  a  mandamus  was 
gianted,  as  it  was  not  clear  that  he  could 
recover  for  such  damages  by  action.  ///  re 
Sltiuie.  13  U.  C.  Q.  /,'.  577. 

125^{.    Tlie  siibiiii.s.siou  —  Kevoca- 


*  See  also  atitf,  1 1 «»- 1178. 


tioii. — ArbitratorsappointcdundertheRail- 
way  Act,  R.  S.  O.  c.  165,  to  determine  the 
compensation  to  be  paid  by  the  Credit  V. 
R.  Co.  to  the  Great  W.  R.  Co.  in  respect 
of  their  power  of  crossing  the  latter  rail- 
way under  sub-section  15  of  section  9  of 
the  said  act,  made  an  award  on  the  31st 
of  December,  1877.  On  the  19th  of  Febru- 
ary, 187S,  after  Hilary  term  had  expired,  the 
Great  Western  Railway  obtained  a  rule  risi 
to  set  aside  the  award,  and  also  took  steps 
to  appeal  against  it,  under  section  19  of  R, 
S.  O.  165,  within  the  month  after  the 
award,  by  filing  a  bond  for  costs,  and  giving 
notice  of  intention  to  appeal.  Held,  aH'irm- 
ing  the  judgment  of  Armour  J.,  that  this 
was  not  a  submission  to  arbitration  within 
9  &  10  \Vm.  III.  c.  15,  (jr  ,^  201  of  the  C. 
L.  P.  Act,  so  as  to  enable  the  submission  to 
be  made  a  rule  of  court.  In  re  Credit  Valley 
R.  Co.,  4  Out.  App.  532. 

Where  the  company  had  entered  into  pos- 
session of  lands  without  consent  of  the 
owner,  and  held  them  for  some  time,  and  an 
arbitration  was  agreed  on  by  which  it 
seemed  probable  that  the  price  would  be 
fixed  at  a  sum  very  much  larger  than  the 
company  would  be  willing  to  pay — held, 
that  the  company  would  not  be  allowed,  n 
this  ground,  to  revoke  the  submission. 
Great  Western  R.  Co.  v.  JlHller,  12  H.  C.  Q. 
B.  654. 

1254.  Qualifications  and  compe- 
tency of  the  arbitrators.— A  party  ex- 
propriated cannot  object  to  the  arbitrator 
named  by  the  comjiany  on  the  ground  of 
his  relationship  to  the  surveyor  whose  cer- 
tificate accompanies  the  offer  made  by  the 
company,  nor  on  the  ground  of  alleged  in- 
experience, especially  when  these  facts  were 
known  to  the  proprietors  before  the  ap- 
pointment of  the  third  arbitrator.  Benning 
v.  Atlantic  &^  N.  W.  R.  Co.,  6  Montr.  L.  R. 
385.  5  Afontr.  Super.  136. 

Tlie  fact  that  the  third  arbitrator  in  ex- 
propriation proceedirigs  has,  since  the 
award,  represented  the  company  in  other 
similar  proceedings  fot'us  no  legal  ground 
of  objection  to  such  third  arbitrator,  /yen- 
ning V.  Atlantic  &^  A\  W.  R.  Co.,  6  Montr. 
L.  A".  385,  5  Montr.  St/per.  136. 

Under  section  31  of  th  3  Kailway  Act,  44 
Vict.  Man.  c.  27,  a  person  a-ipointed  arbi- 
trator (for  the  settlement  of  the  v.'ilne  of 
lands  taken)  "shall  not  be  disqualified  by 
reason  that  he  is  professionally  em])loyed 
by  either  jjarty.or  that  he  has  previously  ex- 
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presseu  an  opinion  as  to  the  amount  of 
compensation."  An  objection  to  an  arbi- 
trator that  he  had  previously  given  a  valua- 
tion to  one  party,  and  would  naturally  be 
biased  in  favor  of  the  amount  he  had  fixed — 
//«■/(/,  u'licnable  in  view  of  the  statute.  The 
section  is  not  limited  to  arbitrators  ap- 
pointed by  0  judge.  /«  rf  Nicohon,  6  Man. 
419. 

A  motion  was  made  under  R.  S.  C.  c. 
109,  g  8,  sub-section  28,  to  determine  the 
validity  of  :he  cause  of  disqualification 
urt;ed  by  landowners  against  the  arbitrator 
appointed  by  a  railway  company  under  the 
provisions  of  the  act.  The  objection  was 
that  the  arbitrator  was  a  ratepayer  of  a  city 
lari;ely  interested  in  the  railway  company 
as  a  shareholder  and  creditor.  He  was  not 
himself  a  shareholder,  nor  had  he  any  per- 
sonal interest  in  the  matter,  except  as  a 
resident  of  the  city,  in  which  he  had  no 
real  estate,  and  was  assessed  on  income 
only.  Held,  that  the  arbitrator  was  not  dis- 
qualified. In  re  Mc(2utllan,  12  Out.  Pr.  294. 
1255.  Aiipuiiitiiicnt  ofarbitrators. 
— Under  the  Railway  Act  a  judge  of  the  su- 
perior court  has  no  power  to  appoint  an 
arbitrator  for  either  of  the  parties,  or  to  re- 
place an  arbitrator  who  has  resigned.  On- 
tario &=  Q.  A'.  Co.  V.  Latour,  4  Montr.  Super. 
84. 

Where  on  an  application  for  a  viandavms 
to  a  company  to  appoint  an  arbitrator,  it 
appeared  th  '.t  the  company  disputed  the 
applicant's  t.tle  and  claimed  title  in  them- 
selves, the  apnlication  was  refused,  and  the 
applicant  left  t  •>  his  action  to  try  the  title. 
In  re  Jones,  25  U.  C.  C.  P.  559. 

The  respondent,  in  naming  his  arbitrator, 
declared  that  he  only  appointed  him  to 
watch  over  the  arbitrator  of  the  company, 
but  the  company  recognized  him  ofticially, 
and  subsequently  an  award  of  $1974.25 
damages  and  costs  for  land  expropriated 
was  made  under  art.  5164  R.  S.  Q.  The 
demand  for  expropriation  as  formulated  in 
their  notice  to  arbitrate  by  the  appellants 
was  for  the  width  of  their  track,  but  the 
award  granted  damages  for  three  feet  out- 
side of  the  fences  on  each  side  as  being 
valueless.  Held,  in  an  action  to  set  aside 
the  award,  that  the  appointment  of  respond- 
ent's arbitrator  was  valid  under  the  statute, 
and  bound  both  parties,  and  that  in  award- 
ing damages  for  three  feet  of  land  injuri- 
ously affected  on  each  side  of  the  track  the 
arbitrators  had  not  exceeded  their  jurisdic- 


tion. Quebec,  M.  &^  C.  K.  Co.  v.  Mathieu, 
19  Can.  Sup.  Ct.  426. 

The  provisions  of  the  Railway  Act,  R.  S. 
Ont.  c.  165,  apply  as  well  to  cases  where  a 
sole  arbitrator  is  appointed  by  the  judge  as 
where  the  owner  names  an  arbitrator  on 
his  own  behalf  to  value  lands  taken  for 
railway  purposes.  Therefore,  wheie  the 
owner  had  omitted  to  name  an  arbitrator, 
and  a  sole  arbitrator  was  appointed  by  the 
judge  of  the  county  court,  without  notice  of 
the  intended  applicatiou  for  his  appoint- 
ment having  been  given  to  the  owner,  and 
the  arbitrator  proceeded  to  ascertain  the 
amount  of  compensation  to  be  paid  by  the 
company — held,  that  the  owner  was  not 
bound  by  the  act  of  the  arbitrator  so 
appointed,  and  the  court  restrained  the 
company  from  proceeding  with  their  works 
on  the  land  until  a  proper  application  was 
made  upon  notice.  McGibboti  v.  North 
Simcoe  K.  Co.,  26  Grant's  Ch.  {U.  C.)  226. 

1250. of  third  arbitrator.— The 

company  served  a  notice  on  H.,  under  42 
Vict.  c.  9  (D),  offering  a  sum  of  money  as 
compensation  for  land  to  be  expropriated  by 
them,  and  naming  an  arbitrator.  H.  served 
a  notice  on  the  company,  naming  his  ar- 
bitrator, and  the  two  appointed  a  third. 
Held,  that  the  notices  of  appointment  of 
arbitrators,  and  the  appointment  of  the 
third  arbitrator  might  be  made  a  rule  of 
court  under  C.  L.  P.  Act,  §  201.  Herring 
v.  Napanee,  T.  &■'  (J.  A'.  Co.,  5  Ont.  349.— 
DisTiXGUisiiiNG  In  re  Credit  Valley  R. 
Co.,  4  Ont.  App.  532. 

Plaintiff  and  defendants  each  appointed 
an  arbitrator,  under  14  &  15  Vict.  c.  51,  § 
II.  The  two  arbitrators,  not  being  able  to 
agree  upon  a  third,  went  to  the  judge  of  the 
county  court,  who  upon  their  application 
appointed  a  third.  No  notice  was  given  to 
the  railway  company  of  the  intention  to 
make  such  application,  but  it  appeared  that 
the  arbitrator  apiiointed  by  them  was  their 
general  agent  for  obtaining  the  land  re- 
quired for  the  right  of  way;  that  on  three 
other  occasions  the  judge,  acting  on  Ins  re- 
quest as  representing  the  company,  had 
made  similar  appointments,  and  on  one  the 
defendants  had  paid  the  amount  awarded. 
The  arbitrator,  however,  swore  that  he  had 
no  authority  to  apply  to  the  judge  in  this 
case,  and  that  on  the  other  occasion  his 
proceedings  were  sanctioned  by  the  solicitor 
for  the  company.  The  plaintiff  having  sued 
the  company  upon  the  award  made— //t7ir/. 
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that  the  third  arbitrator  was  properly  ap- 
pointed, and  the  award  was  sustained. 
Daly  V.  Buffalo  &^  L.  H.  K.  Co.,  16  17.  C.  Q. 
/'  238. 

1257.  Oath  to  arbitrators.  —  In 
Lower  Canada  notaries  have  the  power  to 
receive  the  report  of  arbitrators,  and  to  give 
a  certified  copy  of  the  oath  of  the  arbitra- 
tors annexed  thereto  ;  and  such  power  is  spe- 
cially recognized  as  belonging  to  them  by 
the  statutes  2  Wm.  IV.  c.  58,  and  13  & 
14  Vict.  c.  114.  Koy  v.  Coinpagnic,  etc., 
6  Low.  Can.  277 ;  reversing  4  Low.  Can. 
189. 

1258.  Meetings  and  artjonrn- 
inents. — By  section  152  of  the  Railway 
Act  no  valid  award  can  be  made  except  at 
a  meeting  of  the  arbitrators  of  which  an 
absent  arbitrator  had  two  clear  days'  no- 
tice, or  to  which  a  meeting  at  which  he  was 
present  had  been  adjourned.  St.  Denis  v. 
Compagnie,  etc.,  6  Montr.  Super.  4S4. 

Under  the  Railway  Act  of  1879,  42  Vict. 
c.  9,  where  the  arbitrators  appointed  to  fix 
the  compensation  for  a  property,  adjourned 
to  a  day  subsequent  to  that  oriijinally  fixed 
for  making  the  award,  without  stating  in 
their  minutes  that  such  adjournment  was 
for  the  purpose  of  making  an  award,  and  at 
their  subsequent  meeting  tiie  three  arbitra- 
tors and  counsel  for  the  parties  were  pres- 
ent, and  no  objection  was  made  to  the  regu- 
larity of  the  meeting,  such  absence  of  ob- 
jection constituted  a  tacit  ratification  of  the 
proceedings  up  to  that  time.  Ontario &->  Q. 
R.  Co.  V.  Cure,  etc.,  7  Montr.  L.  A',  no. 

An  adjouniineiit  to  enable  one  of  the 
arbitrators  to  visit  the  property,  without 
any  date  being  fixed  for  the  next  meeting, 
did  not  terminate  the  arbitration  ;  and  an 
award  made  on  a  subsequent  day,  the  three 
arbitrators  being  present,  was  a  valid  award. 
Ontario  e^»  O.  A\  Co.  v.  Cure',  etc.,  1  Montr. 
L.R.  no.— Rkvikwing  North  Shore  R.  Co. 
V.  Hcaudet.  n  Quebec  L.  R.  241. 

On  an  arbitration  with  regard  to  land 
taken  by  a  railway  company,  the  argument 
closed  on  tlie  lotli  01  .Viigust,  and  the  arbi- 
trators adjourned  until  the  nth,  when,  iifter 
discussion,  one  of  them  said  he  was  sorry 
that  he  could  not  concur  with  die  others  in 
t..e  sum  which  tliey  liad  agreed  upon,  and 
willidrcw.  The  otiier  two  then  signed  the 
award  in  presence  of  each  other,  and  re- 
acknowledged  it  ill  the  presence  of  a  wit- 
ness on  the  14th  of  August.  Held,  that  the 
meeting  having  been  adjourned  to  the  i  itli. 


the  case  was  within  the  terms  of  42  Vict.  c. 
9,  i;  9,  subsection  17,  D.  Freeman  v.  On- 
tario £-»  (2-  R.  Co.,  G  Out.  413. 

1250.  Tlie  Iiearing,  and  innvers 
of  tlie  arbitrator.s,  jjencrallj. — Tlie 
hearing  of  a  claim  by  two  of  the  otficiaj 
arbitrators  is  not  a  hearing  within  the  mean- 
ing of  the  rule  of  the  exchequer  court,  made 
March  17,  iS8'^',  and  judgment  could  not  be 
entered  on  their  report.  Rioux  v.  (Jueen,  2 
Can.  Exc/i.  91. 

Where  an  arbitrator  or  assessor  to  whom 
a  claim  is  referred  by  the  crown  for  report 
is  empowered  to  take  oral  evidence,  he  can- 
not proceed  to  take  such  evidence  without 
swearing  the  witnesses  and  giving  each 
party  an  opportunity  to  cross-examine  them. 
Pouliot  V.  Queen,  i  Can.  Exch.  313. 

The  notice  by  the  company  included 
compensation  "  for  such  damages  as  you 
may  sustain  by  reason  or  in  consequence  of 
the  powers  above  mentioned."  Held,  sulH- 
cient  to  allow  tne  arbitrators  to  award 
damages  resulting  to  the  owner  from  the 
expropriation.  In  re  Ontario  &>  Q.  R.  Co., 
17  Ant.  6^  Eng.  R.  Cas.  100,  6  Ont.  338. 

The  submission,  after  reciting  that  the 
company  had  located  their  line  so  as  to  run 
across  a  portion  of  the  land  of  the  other 
party,  and  that  disputes  and  difTerences  ex- 
isted as  to  the  value  of  the  land  required  by 
the  comi)any  for  the  use  of  the  road,  and 
also  the  damage  the  said  party  might  sus- 
tain thereby,  referred  "all  disputes  and  dif- 
ferences which  exist  between  the  said  par- 
ties." The  arbitrators  in  their  award 
included  damages  for  slashing  done  on 
either  side  of  the  line  taken  by  the  com- 
pany. Held,  that  this  was  within  their 
authority.  /«  re  Great  JVestern  R.  Co.,  i 
Ont.  Pr.  28S. 

One  of  the  arbitrators,  an  old  resident 
and  well  acquainted  with  the  locality,  pro- 
tested against  the  waste  of  time  involved 
in  taking  the  eviflcnce  of  many  witnesses 
having  much  less  knowledge  of  the  value 
of  the  hind  than  himself,  and  in  the  end, 
having  received  the  evidence,  refused  to 
give  up  his  own  judgment  to  that  of  such 
witnesses.  Held,  that  he  could  properly  do 
so.  /;/  re  Canada  Sout/iern  R.  Co.,  ^i  U.  C. 
Q.  /.'.  195. 

12<»0.  Form  and  suniciono.A'  <»f  tlie 
award,  f»'f  i»<''"iilly.— It  is  no  objection  to 
an  award  that  it  contains  a  provision  that 
the  railroad  company  shall  at  all  times 
maintain  a  public  water  tank  sulficieiit  to 
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supply  adjoining  lot  owners.  Great  West' 
em  K.  Co.  v.  liahy,  12  U.  C.  Q.  B.  106. 

Tiic  act  docs  not  require  that  the  award 
should  show  on  its  face  that  a  day  had  been 
fixed,  on  or  before  which  the  award  had  to 
he  made,  or  that  it  was  made  within  the 
time  so  fixed;  it  is  sutficicnt  that  it  should 
be  proved  that  as  a  matter  of  fact  such  time 
was  fixed,  and  that  the  award  was  made 
within  the  delay.  Jliiiiiiiit^  v.  Atlantic  iS~» 
.\^.  W.  R.  Co.,  6  Montr.  L.  R.  3S5;  affinii- 
i)Ji;  5  Montr.  Super.  136. 

When  the  arbitrators,  in  the  record  of 
their  proceedings,  make  a  minute  of  the 
sum  to  be  awarded  as  compensation,  and 
agree  that  the  award  shall  be  in  notarial 
form,  and  such  award  is  afterwards  drawn 
by  a  notary  and  signed  by  all  three  arbitra- 
tors, and  duly  served  on  the  parties,  such 
notarial  award  is  the  true  award  and  is 
valid.  Beiiuing  v.  Atlantic  &>  N.  W.  R. 
Co.,  6  Montr.  L.  R.  385. 

A  notarial  award  is  not  necessary  in  the 
case  of  an  arbitration  under  the  Railway 
Act  of  1879;  the  entering  of  the  amount 
awarded  in  the  minutes  constituted  the 
actual  award  ;  and  the  fact  that  on  a  subse- 
cpient  day  the  award  was  made  out  in  nota- 
rial form  and  signed  by  two  of  the 
;;rbitrators,  the  other  arbitrator  not  being 
present,  did  not  invalidate  the  award  as 
previously  made  and  entered  in  the  min- 
utes. Ontario  &>  Q.  R.  Co.  v.  Cur^,  etc.,  7 
Montr.  L.  R.  no. 

1201.   describing   tlic   lauds, 

title,  etc.— When  an  award  between  the 
Great  W.  R.  Co.  and  a  person  through 
whose  lands  the  road  passes  awards  a  sum 
of  money  for  damages,  and  on  payment  for 
the  land  taken  by  the  company  directs  a 
conveyance  of  the  land,  the  award  will  not 
be  set  aside  because  it  does  not  set  out  the 
land  for  which  the  conveyance  is  to  be 
given  by  metes  and  bounds.  Semble,  that  a 
conveyance  is  not  necessary.  Great  West- 
ern R.  Co.  V.  Rolplt,  I  Ont.  Pr.  50. 

In  the  award  plaintiff's  freehold  land  was 
described  as  "  freehold  portion  of  his  land 
taken."  Held,  a  sufficient  description,  as  it 
could  be  identified  by  the  notice  served  by 
the  company,  and  also  by  the  plans  filed. 
Avglin  V.  Nickle,  30  U.  C,  C.  P.  72. 

1202.  stating  tlie  anioant  and 

naming  persons  entitled. — Arbitrators 
must  find  and  state  in  their  award  the  re- 
spective sums  and  the  respective  persons  to 
whom  the  moneys  they  award  as  compensa- 


tion for  land  taken  should  be  paid.    Mitchell 
V.  Great  Western  R.  Co.,  38  U.  C.  Q.  B.  471. 

Where  parties  interested  in  land  are  devi- 
sees under  a  will,  it  is  unnecessary  to  state  in 
an  award  how  much  each  is  to  receive ;  for 
the  money  might  be  paid  to  the  executors, 
and  left  to  them  to  divide.  Great  Western 
R.  Co.  V.  Baliy,  12  U.  C.  Q.  li.  106. 

The  Railway  Act  (c.  loy,  R.  S.  C.)  <jnly 
requires  that  the  award  in  arbitration  pro- 
ceedings should  state  clearly  the  sum 
awarded  and  the  property  for  which  such 
sum  is  to  be  the  comjiensalion.  It  does  not 
require  that  the  award  should  mention  the 
person  to  whom  the  award  is  to  be  paid 
nor  what  amount  is  to  be  paid  for  land,  and 
what  amount  for  buildings  to  be  taken,  nor 
what  amount  has  been  deducted  for  in- 
creased value  to  be  gi\en  to  the  remnant  of 
the  property.  Benning  v.  Atlantic  <5-»  N. 
W.  R.  Co.,  6  Montr.  L.  R.  3S5  ;  affirming  5 
Montr.  Super.  136. 

1203.  Conclnsivencss  and  finality 
of  the  award.— Awards  made  under  9 
Vict.  c.  Si,  ??  26  and  27,  are  fin;d,  and  not 
subject  to  be  set  aside  by  the  court.  In  re 
Great  Western  R.  Co.,  i  Ont.  Pr.  37S. 

When  all  the  requirements  of  the  law 
have  been  observed,  the  award  made  by  the 
arbitrators,  or  any  two  of  them,  is  final  and 
conclusive;  and  the  compensation  awarded 
is  entirely  within  the  discretion  of  the  arbi- 
trators in  the  absence  of  fraud  on  their 
part,  and  is  not  in  such  case  subject  to  re- 
view by  the  courts.  Penning  v.  Atlantic  Ssf 
N.  W.  R.  Co.,  6  Montr.  L.  R.  385 

1204.  Wlisit  aAvards  arc  valid.— Ar- 
bitrators appointed  to  assess  the  damages 
sustained  by  landowners  whose  lands  have 
been  taken  for  railway  purposes,  have  a 
right  to  take  into  consideration  matters 
other  than  the  value  of  the  mere  quantity 
of  land  taken  ;  where,  therefore,  arbitrators 
allowed  a  sum  "  for  depreciation  to  farm 
ger  rally  by  the  permanent  occupation  of 
the  land  as  a  railway,"  the  reward  was  held 
valid.  Great  Western  R.  Co.  v.  Warner,  19 
Grant's  Ch.  ( U.  C.)  506. 

The  f:'.ct  that  one  of  the  parties  having  an 
interest  in  an  award  is  a  married  woman 
gives  no  ground  for  objection  where  it  was 
known  to  the  railroad  company  when  she 
agreed  to  the  submission ;  and  both  she 
and  her  husband  arc  willing  to  convey  their 
interest  in  accordance  with  the  award. 
Great  Western  R.  Co.  v.  Baby,  12  U.  C.  Q. 
B.  106. 
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1205.  What  awards  arc  invalid.— 

An  award  is  bad  when  it  lacks  certainty 
and  definiteness  in  the  provisions  respect- 
ing the  right  to  cross  the  track  and  the 
manner  of  doing  so.  Great  Western  li.  Co. 
V.  Dougall,  12  U.C.Q.B.  131. 

An  award  containing  a  provision  "reserv- 
ing to  D.  the  right  to  cross  the  said  railroad 
line  from  one  portion  of  the  land  to  the 
other"  is  void,  the  arbitrators  having  no 
power  to  make  such  an  absolute  reserva- 
tion, and  even  if  they  had,  so  indefinite  a 
provision  would  be  a  void  exercise  of  their 
authority.  Great  Western  K.  Co.  v.  Dodds, 
12  U.  C.  Q.B.  133. 

The  court  has  no  jurisdiction  to  set  aside 
an  award  made  under  the  Railway  Act  of 
1868  (31  Vict.c.  28,  D.)  ;  bu!  uven  were  there 
jurisdiction  the  court  would  not  interfere,  as 
the  instrument  in  question  was  in  no  sense 
an  award  under  tiie  statute,  the  provisions  of 
the  statute  not  having  been  observed,  there 
having  been  only  two  arbitrators  appointed, 
who  had  not  been  sworn,  and  sub-section  26 
of  section  9  not  having  been  complied  with- 
In  re  H or  ton.  \^  V.  C.  Q.  B.  141. 

Persons  having  only  a  future  power  under 
a  will  to  dispose  of  land  in  the  event  of 
testator's  widow  dying  unmarried,  or  in  the 
event  of  her  intermarrying  again,  have  no 
such  title  to  the  lands  as  to  enable  them  to 
convey  a  good  fee  title,  and  an  award  based 
on  their  power  to  convey  is  not  binding. 
Mitchell  v.  Great  Western  R.  Co.,  38  U.  C. 

Q.  B.  471. 

Where  the  company's  arbitrator  had  not 
been  notified,  pursuant  to  the  statute,  of 
the  time  and  place  appointed  for  signing 
awards  between  the  company  and  the  land- 
owners, such  awards  were  invalid  by  the 
statute  C.  S.  C.  c.  66,  §  11,  sub-section  11, 
and  that,  although  he  had  notified  the 
otlier  arbitrators  that  he  would  not  attend, 
and  waived  any  notice.  Norvell  v.  Canada 
Southern  R.  Co.,  9  Ont.  App.  310. 

Arbitrators  awarded  a  certain  sum  for 
the  defendant's  interest  in  the  land  as 
lessee,  "and  for  the  lumber  taken  by  the 
said  company  now  piled  upon  that  part  of 
the  wharf  taken  by  the  said  company"; 
and  proceeded  to  say,  "  We  have  taken  it 
for  granted  in  making  this  award  that  the 
said  C.  H.  shall  have  the  right  to  cross  the 
railway  track  from  one  part  of  his  property 
to  another."  Held,  that  the  arbitrators  had 
no  power  to  award  compensation  for  the 
lumber;  and  that  the  provision  as  to  the 
4  D.  R.  D.— 60. 


right  to  cross  was  objectionable,  as  not 
being  sufficiently  definite  or  certain.  Great 
Western  R.  Co.  v.  Hunt,  12  U.  C.  (J.  />'.  124. 

Arbitrators  appointed  to  determine  the 
value  of  certain  land  required  for  the  Great 
W.  R.  Co.,  and  the  dania^i;es  the  owner 
might  sustain  thereby,  awarded  that  the 
company  should  pay  ^50  per  acre  for  the 
land,  ^31  5s.  for  damages  to  the  said  land, 
and  ;^r3  15s.  for  other  damages.  It  was  ad- 
mitted that  damages  to  the  land  were 
claimed  at  the  arbitration.  Held,  that  tiie 
award  was  bad,  not  being  final  on  the  mat- 
ters submitted.  In  re  Great  Western  R.  Co., 
I  Ont.  Pr.  243. 

Tlie  reference  was  before  three  arbitra- 
tors, and  the  award  was  executed  by  two  of 
the  three  only.  It  appeared  that  at  a  meet- 
ing of  the  arbitrators  a  rough  sketch  of  tlie 
award  was  drawn  up  and  read  over  toiiiein, 
and  was  agreed  to  and  signed  by.  two  of 
them,  but  dissented  from  by  the  third  ;  and 
on  the  following  day  tlie  formal  award  in 
the  terms  of  the  draft  was  drawn  up  and 
signed  by  the  two,  without  reference  to  the 
dissenting  arbitrator.  Held,  under  section 
9,  sub-section  17  of  the  Railway  Act  1868, 
(i)  that  the  award  was  invalid;  (2)  tliat  be- 
fore suing  for  compensation  awarded  for  land 
taken,  a  conveyance  thereof  must  be  ten- 
dered or  a  readiness  and  willingness  to  exe- 
cute one  be  averred ;  (3)  that  the  act  vests 
the  land  in  the  company,  and  not  merely  an 
easement  or  right  of  way  over  the  roadway. 
Anglin  v.  Nickle,  30  U.  C.  C.  P.  72. 

In  an  arbitration  under  the  railway  act 
(Consol.  St.  C.  c.  66),  to  determine  the  value 
of  land  taken,  twoof  the  arbitrators  had 
agreed  upon  the  sum  to  be  awarded,  and 
notice  had  been  given  by  them  to  the  other 
arbitrator,  on  the  27th  of  February,  that  they 
would  meet  on  the  ist  of  March  to  sign  the 
award.  On  the  27th  a  notice  of  desistment, 
and  that  a  new  notice  would  be  given,  was 
served  on  them,  and  on  the  ist  of  March  a 
new  notice  was  given,  but  the  two  arbitra- 
tors proceeded  notwitlistanding  and  made 
their  award.  Held,  that  tlie  notice  of  de- 
sistment was  effectual  and  tiie  award  void. 
Cazathra  v.  Hamilton  (S^  L.  E.  R.  Co.,  35 
U.  C.  Q.  B.  581.— Following  Grimshawc 
z/.  Grand  Trunk  R.  Co.,  15  U.  C,  Q.  B.  224. 

After  the  evidence  had  been  closed  the 
construction  committee  of  the  railway  com- 
pany wrote  a  letter,  addressed  to  H.,  agree- 
ing to  certain  things  whereby  the  damage 
to  his  property  would  be  lessened.    This 
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wiis  delivered  to  the  arbitrator  for  the  com- 
pany before  tlie  award  was  made  and  by 
iiiiii  to  the  unipirc,  but  was  not  communi- 
cated to  H.  until  after  tlie  award,  wiiicli 
contained  recitals  of  the  benefits  proposefl 
b\  tliis  lettei,  and  assesseri  the  compensa- 
tion at  the  sum  originally  offered  by  the 
company.  Tlie  award  was  not  signed  by 
11. 's  arbitrator,  wlio  swore  that  the  letter 
allicted  the  award,  aiid  reduced  the  sum 
awarded,  while  the  other  two  arbitrators 
swore  it  had  no  eiTect  upon  their  fiiuling. 
J/t'/t/,  tiiat  the  award  was  bad.  Herring  v. 
Napancc,  T.  &■*  Q.  A'.  Co.,  5  Out.  349. 

]2<ii(>.  GnMiiids  lor  setting  aside, 
generally. — The  court  will  not  iTitcrfere 
with  an  award  upon  the  merits  unless  it  is 
clearly  wrong,  and  where  there  was  no  im- 
putation against  the  arbitrators  who  had 
examined  the  property  and  seen  and  heard 
the  witnesses,  whose  evidence  as  to  the 
value  of  the  land  was  extremely  contradic- 
tory. /;/  re  Hainillon  &^  N.  W.  R.  Co.,  44 
U.  C.  Q.  B.  626.— OuoTiNG  In  re  Canada 
Southern  R.  Co.,  41  U.  C.  O.  13.  195. 

The  discovery  of  fresh  evidence  is  no  suf- 
ficient ground  for  setting  aside  an  award, 
unless  it  be  shown  satisfactorily  why  it  was 
not  before  obtained.  Dean  v.  J'etfr borough 
&^  C.  A\  Co.,  2  Oni.  Pr.  79. 

Where  there  is  an  adecjuate  and  sufficient 
description,  with  convenient  certainty,  of 
the  land  intended  to  be  valued  and  of  the 
land  actually  valued,  the  award  cannot 
afterwards  be  set  aside  on  the  ground  that 
there  is  a  variation  between  the  description 
of  the  land  in  the  notice  of  expropriation 
and  in  the  award.  Bigaouettc  v.  North 
Shore  R.  Co.,  17  Can.  Sufi.  Ct.  363. 

11207.   bias    of   arbitrators.— 

The  railway  commissioner  being  desirous 
of  expropriating  lands  of  the  plaintiff,  arbi- 
trators were  appointed,  C.  (one  of  them) 
being  appointed  by  the  other  two.  Con- 
temporaneously with  the  progress  of  the 
arbitration.  C.  was  engaged  in  auditing  cer- 
tain nuinid])al  books  at  the  request  of  the 
municipal  commissioner.  For  this  work  he 
was  paid  by  the  municipal  commissioner, 
who  intended  to  reimburse  himself  out  of 
the  legislative  grant  to  the  municipality. 
The  railway  commissioner  was  a  minister  of 
the  crown.  The  municipal  commissioner 
was  a  corporation  sole,  and  also  a  minister 
of  the  crown.  The  moneys  he  disbursed 
were  tliose  of  the  municipalities  and  not 
tliose  of  the  crown.    The  two  arbitrators 


who  made  the  award  (one  of  them  being C.) 
swore  that  they  were  not  influenced  by  C.'s 
emplcjymcnt.  Held,  that  it  did  not  ajjpear 
that  C.  might  have  been  biased  or  affected 
in  any  degree  by  his  employment ;  and  that 
an  interlocutory  injunction  restraining  the 
taxation  of  costs  under  the  award  should 
not  be  granted.  Ruwand  v.  Rat/way  Coiii'r, 
6  A/an.  401. 

12U8. excessive  eoiiipeiisatloii. 

— An  award  will  be  set  aside  when  it  appears 
that  the  sum  awarded  is  excessive.  Great 
Western   R.  Co.  v.  Doug  all,  12  U.  C.  Q.  B. 

'3'- 

An  award  will  be  set  aside  where  the  sum 
awarded  is  so  excessive  as  to  show  that  tlie 
arbitrators  disregarded  the  direction  of  the 
statute (9  Vict. c.  8i),  to  consider  the  benefit 
conferred  on  the  property  as  well  as  the 
damage  done.  Great  Western  R.  Co.  v. 
Baby,  12  U,  C.  (2-  B.  106.— QuotkI)  IN  Re 
Canada  Southern  R.  Co.,  41  U.  C.  O.  B.  195. 

An  award  will  be  set  aside  which  allows  a 
large  sum  for  water  frontage,  to  which  the 
riparian  owner  has  no  legal  or  equitable 
right,  but  merely  a  sup])ose(l  claim  on  the 
government  to  grant  it  to  liim.  In  re  Mil- 
ler, 13  U.  C.  (2.  B.  582. 

An  award  cannot  be  impugned  on  tlie 
ground  of  excessive  damages,  on  the  affi- 
.  davit  of  one  of  the  arbitrators,  in  which  he 
gives  no  data,  or  basis  for  calculation,  to 
support  his  opinion  against  the  majority. 
In  re  Great  Western  R.  Co.,  i  Ont.  Pr. 
288. 

Upon  a  petition  under  38  Vict.  c.  15,  O, 
for  the  review  of  awards  made  against  a 
company  for  compensation  for  land  taken, 
on  the  ground  that  the  sums  awarded  were 
excessive,  the  evidence  as  to  the  value  be- 
ing conflicting,  the  awards  were  upheld. 
///  re  Canada  Southern  R.  Co.,  41  U.  C.  (J. 
B.  195. — QuOTiNt;  Great  Western  R.  Co.  v. 
Baby,  12  U.  C.  Q.  B.  106.  Rkvikwing  Peo- 
ria  cS:  R.  I.  R.  Co.  v.  Birkett,  62  111.  332,  7 
Am.  Ry.  Rep.  334. 

The  intention  of  the  statute  was  not  to 
make  the  judge  aupealed  to  a  substitute  for 
the  arbitrators,  or  to  permit  him  to  reverse 
their  finding  as  to  amount  on  the  weight  of 
evidence  merely,  where  a  similar  verdict 
could  not  be  set  aside  for  excessive  dam- 
ages. Some  misconduct,  legal  or  otherwise, 
or  the  disregard  of  some  legal  principle  must 
be  shown.  In  re  Cannda  Southern  R.  Co., 
41  U.  C.  Q.  B.  iq'  -Quoted  in  Re  Ham- 
ilton &  N.  W.  R.  Co.r44  U.  C.  Q.  B.  626. 
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1 20!). iiiadtMiiiiicy  orc-oiii|ii>iiSii- 

tloii.  — Inadequacy  <j(  llie  sum  awarded 
may  be  sucli  as  in  itself  to  constitute  proof 
of  fraud  on  the  part  of  the  arbitrators,  and 
in  such  a  case  the  court  may  annul  and  set 
aside  such  award  by  reason  of  such  fraud  ; 
but  to  justify  such  action  by  the  court,  the 
sum  awarded  must  be  so  grossly  and  scan- 
dalously inadequate  as  to  shock  one's  sense 
of  justice.  J)'i:/i>ii/{tf  v.  Atlantic  &^  N.  IV, 
A'.  Cii.,  5  Montr.  Super.  136. 

The  principle  to  be  followed  by  arbitra- 
tors in  making  an  award  is  that  tiie  propri- 
etor s'l.ill  be  left  in  the  same  position 
linanciaily  as  he  was  before  his  property 
was  expropriated,  without  allowing  any 
pri'.v  d' affect  ion  ;  and  therefore,  when,  as  in 
this  case,  the  evidence  of  the  proprietor's 
witnesses  proves  that  the  value  of  the  rem- 
nant of  the  property,  added  to  the  sum 
awarded  as  compensation,  is  greater  than 
the  price  for  which  tlie  proprietor  was 
willing  to  sell  the  whole  property  before  the 
expropriation,  the  award  must  be  held  to 
be  reasonable  and  adequate.  Bennim;  v. 
Atlantii,  ^  N.  W.  R.  Co.,  6  Montr.  L.  R.  385. 

The  government  expropriated  certain 
lands  of  plaintifl  for  the  right  of  way  of  a 
railway.  Having  refused  the  amount  of 
compensation  offered  by  the  government, 
each  party  appointed  an  arbitrator,  ard  these 
two  selected  C.  as  a  third  arbitrator,  v.  .10  had 
been  a  short  time  previously  enqiloyed  by 
the  government  to  value  lands  of  a  similar 
character  and  adjacent  to  those  in  question, 
and  also  to  audit  the  books  and  accounts 
of  a  rural  municipality,  but  both  these  em- 
ployments had  ceased  before  his  appoint- 
ment as  arbitrator.  An  award  was  made 
giving  the  same  compensation  as  the  gov- 
ernment had  originally  offered.  This  award 
was  signed  by  the  arbitrator  appointed  by 
the  government  and  by  C.  Plaintiff's  arbi- 
trator refused  to  sign,  alleging  that  the 
amount  awarded  was  grossly  inadequate. 
R.  tiled  his  bill  to  have  the  award  set  aside. 
Held:  (1)  that  C.'s  connection  with  the 
government,  the  employment  having  ceased 
before  his  appointment  as  arbitrator,  could 
not  be  treated  as  such  a  disqualification  as 
would  justify  the  setting  aside  of  the  award  ; 
(2)  that  inadequacy  in  the  amount  awarded 
could  not  in  itself  be  sufficient  ground  for 
setting  aside  the  award,  but  might  be  evi- 
dence of  misconduct  on  the  part  of  the 
arbitrators ;  (3)  that  the  amount  awarded 
in  this  case  could  not  be  regarded  as  so 


grossly  inadequate  as  to  furnish  evidence  of 
Corrupt  and  fr.mdulent  conduct.  Ro'^^'und  v. 
Martin,  7  Man.  160. 

1270.  Practice  011  motion  to  set 
asiclc—  Under  the  provisions  of  44  Vict.  c. 
25,  f  43,  an  application  to  tiie  C(jurt  for  an 
order  to  set  aside  an  awartl  of  the  olliciai 
arbitrators  must  be  made  within  three 
months  aftc  'lie  party  applying  has  hail 
notice  of  the  in. iking  of  the  award,  but  tiie 
order  need  not  be  granted  within  that 
period.     Pouliot  v.  Queen,  i  Can.  ilxc/t.  313. 

An  .'.ard  against  a  ompany  under  the 
Railway  Act,  R.  S.  O.  c.  165,  for  land  taken 
was  made  on  tu  I5tli  of  January,  and  a 
copy  of  the  award  served  on  the  secretary 
on  the  22d.  On  the  iSth  of  February  a  rule 
nisi  was  obtained  to  set  aside  the  award, 
the  only  material  tiled  upon  the  nioti(jn 
being  a  copy  of  the  award  and  an  affidavit, 
merely  stating  that  one  of  the  arbitrators 
had  informed  the  secretary  of  the  company 
what  were  the  items  constituting  the  sum 
awarded;  but  the  evidence  given  before  the 
arbitrators  was  not  brought  before  the  court 
until  the  7th  of  March,  when  the  claimant, 
in  showing  cause,  produced  what  he  stated 
to  be  the  evidence,  //elil,  that  the  apj)lica- 
tion  was  not  an  appeal  under  R.  S.  O.  c. 
165,  §  20,  sub-section  19,  there  being  no 
evidence  before  the  judge  to  enable  him  to 
decide  any  question  of  fact,  but  the  ordi- 
nary application  to  set  aside  an  award,  and 
that  as  such  it  was  too  late,  the  time  for  so 
doing  having  expired  on  15th  February,  the 
last  day  of  the  term  following  the  award. 
/n  re  Grand  /unction  R.  Co.,  44  [/.  C.  Q.  B. 
203, 

1271.  KcKi^iiation  or  uiilulrawal 
of  arbitrator,  and  its  cft'cct.  —  Under 
article  1348,  C.  C.  P.,  a  submission  to  arbi- 
tration becomes  inoperative  upon  the  res- 
ignation of  one  of  the  arbitrators  named 
by  either  of  the  parties,  if  no  provision  is 
made  in  the  submission  for  the  replacement 
of  such  arbitrator.  Ontario  &>  Q.  R.  Co.  v. 
Latour,  4  Montr.  Super.  84. 

The  com|)any's  arbitrator  having  with- 
drawn from  the  arbitration,  in  deference  to 
a  notice  of  desistment  given  by  the  com- 
pany, after  the  ainount  to  be  awarded  had 
been  agreed  upon  by  the  other  two— /leld, 
that  the  company  could  not  object  to  the 
award  on  the  ground  that  he  had  not  been 
asked  to  sign  it.  Moore  v.  Central  Ontario 
R.  Co.,  14  Ant.  &»  Efig.  R.  Cas.  397,  2  Oni. 
647. 
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In  an  action  on  an  award  under  "  The 
Railway  Act  "  of  compensation  to  the  plain- 
tiff for  damaf^es  to  his  lands  injuriously 
affected  by  the  construction  of  the  defend- 
ants' railway,  the  defendants  pleaded  that 
the  award  was  made  by  two  of  the  arbitra- 
tors after  the  other  (the  arbitrator  ap- 
pointed by  them)  had  refused  to  act  in,  and 
had  withdrawn  from,  the  arbitration ;  to 
which  the  plaintiff  replied  that  the  arbitra- 
tor withdrew  at  defendants'  request,  after 
all  the  evidence  on  either  side  had  been 
heard,  whereupon  the  other  two  proceeded 
to  consider  the  case  and  award,  having  first 
duly  notified  him  of  their  intention  to  do 
so.  Held,  on  demurrer  to  the  replication, 
that  section  1 1,  sub-section  15,  of  "The  Rail- 
way Act "  clearly  did  not  apply  to  such  a 
refusal  and  withdrawal,  and  thai  under  sub- 
section II  the  two  arbitrators  had  power  to 
proceed  as  they  did.  Widdcr  v.  Buffalo  &> 
L.  H.  R.  Co.,  24  U.  C.  Q.  B.  222. 

1272.  Eiiforcenicnt  of  awards.— 
The  proper  mode  of  enforcing  an  award  of 
compensation  made  under  the  Railway  Act 
is  by  an  order  from  the  judge.  (Per 
Gwynne  and  Patterson,  JJ.)  Cxnadtan  Pac. 
/v'.  Co.  V.  Little  Seminary  of  Ste.  Therese,  16 
Can.  Sup.  Ct.  606. 

A  rule  nisi  calling  upon  defendant  to 
show  cause  why  execution  should  not  issue 
against  him  for  a  sum  awarded,  the  submis- 
sion having  been  made  a  rule  of  court  and 
the  sum  demanded,  was  discharged  on  the 
ground  that  the  plaintiffs  should  first  have 
called  upon  him  by  rule  to  pay.  Niagara 
&-  D.  R.  R.  Co.  V.  Buckwell,  3  Ont.  Pr.  82. 

The  award  directed  payment  of  a  sum  by 
monthly  instalments,  with  a  proviso  that  on 
default  in  payment  of  any  of  them  the  whole 
should  fall  due.  Qt'^^e,  whether  the  court 
would  order  payment  of  the  whole  sum  un- 
less it  were  shown  that  defendant  had  notice 
of  the  award  before  default  made.  Niag- 
ara &>  D.  R.  R.  Co.  V.  Buckwell,  3  Ont.  Pr.  82. 

A  landowner  to  whom  compensation  has 
been  awarded  for  land  taken  by  a  railway 
company,  under  the  Railway  Act,  Consol. 
St.  C.  66,  cannot  sue  upon  the  award  be- 
fore tendering  a  conveyance  of  the  land.  A 
plea  to  such  an  action,  that  no  such  con- 
veyance had  been  executed  or  tendered,  was 
therefore  held  good.  Cawt/ira  v.  Hamilton 
(S^  N.  IV.  R.  Co.,  41  U.  C.  Q.  P.  1S7.-  Fol- 
lowing Mitchell  V.  Great  Western  R.  Co., 
35  U.  C.  Q.  B.  158;  East  London  Union  v. 
Metropolitan  R.  Co.,  L.  R.  4  Ex.  309, 


Defendants  also  pleaded,  on  equitable 
grounds,  that  after  the  award  they  tendered 
the  sum  awarded  to  S.  (with  whom  tlie  ar- 
bitration had  been  had),  who  then  appeared 
to  be  the  owner  in  fee  simple  of  the  land, 
according  to  the  registered  title;  that  he 
refused  to  receive  it;  that  the  defendants 
had  since  received  notice  that  S.  had  not  a 
good  title,  and  that  the  plaintiffs  (Iiis  exec- 
utors) were  not  entitled  to  the  sum  award- 
ed; and  that  defendants  had  always  been 
ready  to  pay  the  said  sum  on  receiving  a 
good  and  sufficient  conveyance  of  the  land. 
Held,  a  bad  plea,  there  being  no  averment 
that  S.  had  not  in  fact  a  good  title,  nor  that 
they  had  paid  the  money  into  court  under 
the  statute,  nor  that  they  now  bring  it  into 
court.  Cawthra  v.  Hamilton  &^  N.  IV.  R. 
o.,  41  cr.  C.  Q.  B.  187. 

E.  B.  et  al.  instituted  an  action  against  the 
North  Shore  Railway,  based  on  an  award  of 
$11,900,  under  43-44  Vict.  c.  43,  §  9,  for  a 
portion  of  land  expropriated  for  the  use  of 
the  company.  The  company  not  having 
pleaded,  foreclosure  was  granted,  and  proc- 
ess for  interrogatories  xi'pon  fails  ct  articles 
was  issued,  and  returned.  The  company 
made  default.  On  the  i8th  of  June  the  fails 
et  articles  were  declared  taken  firo  confessis. 
On  the  i6th  May  E.  B.  et  al.  consented  that 
the  defendants  be  allowed  to  plead,  but  it 
was  only  on  the  7th  July  that  a  plea  was 
filed,  alleging  that  the  arbitration  had  been 
irregular  and  was  against  the  weight  of  evi- 
dence. On  the  2d  September  E.  B.  et  al. 
inscribed  the  case  for  hearing  on  the  merits, 
on  which  day  the  railway  company  moved 
to  be  authorized  to  answer  Xht.  fails  et  arti- 
cles, and  the  motion  was  refused.  The  no- 
tice of  expropriation  and  the  award  both 
described  the  land  expropriated  as  No.  i  on 
the  plan  of  the  railway  company  deposited 
according  to  law,  but  in  another  part  of  the 
notice  it  described  it  as  forming  part  of  a 
cadastral  lot  2345  and  in  the  award  as  form- 
ing part  of  lots  2344,  2345.  On  the  5th  of 
December  judgment  was  rendered  in  favor 
of  E.  B.  et  al.  for  the  amount  of  the  award. 
Held,  that  there  was  no  uncertainty  in  the 
award,  as  the  words  of  the  award  and  notice 
were  sufficient  of  themselves  to  describe  the 
property  intended  to  be  expropriated  and 
which  was  valued  by  arbitrators,  and  that 
the  motion  for  leave  to  answer/rt/"/j  et  arti- 
cles had  been  properly  refused  by  the  supe- 
rior court.  Bcaudet  v.  North  Shore  R.  Co., 
IS  Can.  Sup.  C/.  44. 
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1273.  Review  by  appeal.— An  ap- 
peal by  which  the  court  is  called  upon  to 
modify  an  award  of  arbitrators,  in  an  expro- 
priation proceeding  under  the  Railway  Act 
of  Canada,  by  either  increasing  or  diminish- 
ing the  amount  allowed  by  the  arbitrators, 
Ciin  only  be  taken  when  a  valid  award  exists. 
S/.  Denis  v.  Coinpagnie,  etc.,  6  Montr.  Super. 

484. 

The  most  proper  and  convenient  mode  of 
appealing  against  an  award  under  "The 
Railway  Act  of  Ontario,"  R.  S.  O.  c.  165, 
§§  19  &  20,  is  by  rule  nisi,  upon  reading  the 
evidence  taken  by  the  arbitrators  and  trans- 
mitted by  them,  under  sub-section  12.  In 
re  Hamilton  6^  N.  IV.  A'.  Co.,  44  (/.  C.  Q.  B. 
626. 

An  appeal  on  petition  will  not  lie  from  the 
award  of  arbitrators  appointed  under  the 
Dominion  Railway  Act  1879,  42  Vict.  c.  9>  D. 
The  only  mode  of  impeaching  such  an 
award  is  by  an  action  to  set  it  aside ;  or  else 
to  make  the  submission  a  rule  of  court, 
and  then  move  to  set  it  aside.  In  re  Lea, 
8  Ont.  222. 

The  appeal  given  R.  S.  O.  c.  165,  §  20, 
sub-section  19,  only  applies  to  railways  over 
which  the  provincial  legislature  has  juris- 
diction, and  is  not  available  in  such  a  case 
as  the  above.  Semble,  the  court  has  no 
power  to  turn  such  a  petition  as  the  present 
into  an  action.     In  re  Lea,  8  Ont.  222. 

In  the  case  of  a  voluntary  nisi prius  sub- 
mission to  arbitration  in  which  a  right  of 
appeal  is  reserved  by  consent,  the  proced- 
ure is  governed  by  R.  S.  O.  c.  50,  §§  191, 
192,  and  193,  and  the  time  Tor  appealing 
irom  the  award  runs  from  the  date  of  filing. 
Shepherd  v.  Canadian  Pac.  R.  Co.,  1 1  Ont. 
Pr.  517. 

To  warrant  an  interference  with  an  award 
of  value  in  exoropriation  proceedings  neces- 
sarily largely  speculative,  an  appellate  court 
must  be  satisfied  beyond  all  reasonable 
doubt  that  some  wrong  principle  has  been 
considered  by  the  official  arbitrators.  Queen 
V.  Par  ad  is,  16  Can.  Sup.  Ct.  716;  reversing 
I  Can.  Exch.  191. 

By  the  acts  of  1890,  c.  69,  §  2,  an  r  ppeal 
was  given  to  the  county  court  judge  from 
the  award  of  arbitrators  appointed  to  ap- 
praise damages  for  lands  taken  in  connec- 
tion with  the  Inverness  &  R.  R.  No  further 
appeal  was  provided  for  expressly,  and  the 
provisions  of  the  act  were  inconsistent  with 
an  intention  on  the  part  of  the  legislature 
to  allow  any.   Held,  that  the  decision  of  the 


county  court  judge  was  final.    In  re  McMil- 
lan, 24  Nov.  Sc.  360. 

An  award  having  been  declared  void  by 
the  supreme  court,  was  amended  so  as  to 
meet  the  objection,  and  re-executed  by  the 
arbitrators  after  the  time  limited  for  mak- 
ing the  award  had  expired.  The  company 
having  filed  a  bill  to  set  aside  such  award,  as 
well  as  the  original  award,  the  defendant, 
by  his  answer,  asserted  the  validity  of  both. 
The  bill  was  dismissed  on  the  ground  that 
it  was  unnecessary.  Held,  that  this,  in  ef- 
fect, affirmed  their  validity,  and  an  appeal 
was  allowed.  Norvell  v.  Canada  Southern 
li.  Co.,  9  Ont.  App.  310. 

The  agent  of  the  contractors  of  a  railroad 
having  referred  to  arbitrators  and  amiables 
compositeurs,  the  valuation  of  a  piece  of 
land  required  for  the  construction  of  the 
road,  the  question  submitted  was  whether, 
under  the  circumstances,  the  contractors 
themselves  had  received  from  the  company 
the  necessary  power  to  refer  the  matter  to 
arbitrators  and  amiables  compositeurs,  and 
whether  this  power,  if  they  had  it,  had  been 
transferred  over  to  their  agent.  The  court 
below  had  held  the  award  good.  In  the 
court  of  appeals  the  judges  were  equally  di- 
vided. By  virtue  of  the  statute,  12  Vict.  c.  . 
37,  §  10,  the  judges  being  equally  divided, 
the  judgment  of  the  court  below  stands  con- 
firmed. Quebec  &*  P.  P.  Co.  v.  Qtiinn,  6 
Low.  Can.  129. 

4.  Remedies  of  the  Landowner.* 

1274.  In  general. — Where  land  has 
been  taken  by  a  company,  without  observ- 
ing the  formalities  prescribed  by  the  Rail- 
way Act  for  the  expropriation  of  lands  for 
the  use  of  the  railway,  the  owner  is  entitled 
to  oppose  the  sale  of  such  land  under  an 
execution  against  the  railway  company,  and 
to  claim  its  withdrawal  from  seizure  by  an 
opposition  a  fin  de  distraire.  Brewster  v. 
Mongeon,  3  Montr.  L.  R.  20. 

Under  16  Vict.  c.  99,  §  7,  on  the  purchase 
of  lands  by  the  Great  Western  R.  Co.,  from 
the  proprietors,  the  price  agreed  upon  is 
made  the  compensation  to  be  paid  for  such 
lands,  and  to  stand  in  the  stead  thereof,  and 
"any  claim  to  or  encumbrance  on  said 
land"  is  converted  into  a  claim  on  such 
compensation.  When,  therefore,  the  com- 
pany agreed  with  the  owner  in  fee  for  the 

*  See  also  antv,  12O4-120J>. 
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purchase  of  land,  and  obtained  a  conveyance, 
on  liis  death  his  widow  could  not  maintain 
an  action  of  dower  against  the  company. 
Chewctt  V.  Great  U^estern  /i*.  Co.,  26  U.  C. 
C.  P.  118. 

Under  section  6,  c.  67,  45  Vict.  (C),  the 
Midland  railway,  as  constituted  by  tiie  act, 
is  the  company  that  strangers  or  persons 
having  claims,  etc.,  upon  any  of  the  compa- 
nies incorporated  by  the  act,  should  pro- 
ceed against  for  the  enforcement  of  their 
rights.  Donor  est  v.  Midland  A\  Co.,  10 
Ont.  Pr.  73. 

On  the  8th  of  November,  1876,  the  sup- 
pliants filed  a  petition  of  right  claiming  re- 
dress against  the  Dominion  government  for 
damages  sustained  by  them  by  reason  of 
the  partial  expropriation  of  their  railway 
tracks,  and  incidental  injury,  owing  to  the 
extension  of  the  Intercolonial  railway  into 
the  city  of  Halifax.  Held,  that  under  the 
14th  section  of  31  Vict.  c.  13  the  only  remedy 
suppliants  had  was  by  reference  to  the  offi- 
cial arbitrators ;  and  that,  apart  from  this 
enactment,  inasmuch  as  the  claim  was 
founded  in  tort,  no  action  could  be  main- 
tained against  the  crown.  Halifax  City  R. 
Co.  v.  Queen,  2  Can.  Exch.  433. 

A  railway,  requiring  immediate  posses- 
sion of  the  plaintiffs  land,  procured  de- 
fendants to  give  their  bond  to  plaintiff  for 
the  purchase  money,  conditioned  to  be  void 
on  payment  or  deposit  in  court,  under  the 
provisions  of  the  Railway  Act,  of  the  amount 
of  the  purchase  money  to  be  ascertained  by 
arbitration  proceedings  then  pending  under 
said  act,  within  one  month  from  making  of 
the  award.  Held:  (i)  that  an  award  having 
in  fact  been  made,  its  merits  could  not  be 
tried  in  an  action  upon  the  bond  ;  (2)  that 
the  award  was  not  necessarily  vitiated  by 
reason  of  the  arbitrators  having  allowed 
compensation  for  increased  risk  of  loss  by 
fire  ;  (3)  that  in  such  an  action  the  defend- 
ants could  not  examine  one  of  the  arbitra- 
tors to  show  at  what  he  estimated  the  value 
of  the  land,  and  whether  general  damages 
were  awarded  in  addition  to  specific  dam- 
ages ;  (4)  that  it  was  not  necessary  before 
bringing  such  an  action  that  a  month  should 
elapse  after  a  written  notice  from  otie  of  the 
arbitrators  to  the  defendants  of  the  making 
of  the  award,  as  sub-section  19,  §  20,  c.  165, 
R.  S.  O.,  rpplies  merely  to  the  right  of  ap- 
peal from  the  award.  Masson  v.  Robertson, 
44  U.  C.  Q.  B.  323. 

1275.  Action  for  damnj;cs.  —  Rail- 


way companies  have  the  right,  under  para- 
graph (e)  of  section  90  of  the  Railway  Act, 
to  fell  and  remove  trees  which  stand  within 
six  rods  of  the  railway,  and  the  damage 
which  may  result  from  the  exercise  of  this 
right  forms  part  of  the  damages  to  be 
covered  by  the  compensation  awarded  to  the 
person  whose  land  is  expropriated,  and  he 
has  no  action  to  recover  any  additional 
amount  for  the  value  of  trees  within  this 
limit  which  may  be  cut  down  and  removed 
by  the  railway  company.  Evans  v.  Atlan- 
tic Ss^  N.  IV.  R.  Co.,  6  Alontr.  Super.  493. 

Plaintiff  sought  to  recover  damages  for 
flooding  a  portion  of  his  farm  after  having 
accepted  a  certain  sum  in  full  compensa- 
tion for  all  damages  past,  present,  and  pro- 
spective, and  having  released  the  crown 
from  all  subsequent  claims  whatever.  Held, 
that  he  was  not  entitled  to  compensation 
where  it  appeared  that  the  works  causing 
the  flooding  had  been  undertaken  at  his  re- 
quest and  for  his  bentt^.t,  and  not  for  the 
benefit  of  the  railway.  Bertrand  v.  Queen, 
2  Can.  Exch.  285.— Uistinouishing  River 
Thames  Conservators  v.  Victoria  Station  & 
P.  R.  Co.,  L.  R.  4  C.  P.  59. 

An  action  against  a  railway  company  for 
penning  back  water,  and  thus  preventing 
the  use  of  the  plaintiff's  mills,  was  referred 
to  arbitration,  with  power  to  the  arbitra- 
tors to  determine  the  damage  already  sus- 
tained, and  to  direct  how  the  ciiannel 
should  be  formed  by  the  defendants,  or  fix 
a  sum  to  be  paid  in  lieu  tliereoi,  at  defend- 
ants' option,  and  a  time  within  which  to 
choose.  They  awarded  £375  for  such 
damages,  and  directed  that  witliin  three 
months  from  the  ist  of  July,  1858,  defend- 
ants should  construct  a  channel  of  specified 
size,  or,  in  lieu  thereof,  should  pay  the 
plaintiff  S500  on  or  before  the  ist  of  Au- 
gust, 1858.  Held,  that  it  could  not  be  as- 
sumed, from  the  fact  that  the  annual  rental 
of  plaintiff's  mills  was  only  ^250,  that  the 
damages  had  been  given  for  more  than  six 
months  before  the  commencement  of  the 
suit.     Glen  v.  Grand  Trunk  R.  Co.,  2  Ont, 

Pr.  377- 

The  declaration  charged  that  the  defend- 
ants were  in  course  of  making  their  railway 
through  the  plaintiff's  close,  and  of  fencing 
off  the  said  close  from  their  line  of  road, 
and  that  during  such  time  they  ought  to 
have  kept  up  tiie  plaintiff's  fences,  and  to 
have  so  conducted  themselves  in  and  about 
the  fencing  off  the  railway  from  said  close 
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that  the  plaintifT's  crops  should  not  be  in- 
jured by  tlieir  default ;  yet  the  defendants 
threw  down  the  plaintiff's  fences  between 
the  said  close  and  the  line  of  railway,  and 
permitted  them  to  remain  prostrate  for  an 
unreasonable  time,  and  so  misconducted 
themselves  in  fencing  the  said  line,  and 
ne.ij;lecting  to  erect  such  fences,  that  cattle 
got  in  and  destroyed  the  plaintill's  crops. 
It  appeared  froin  the  evidence  that  the  in- 
jury complained  of,  the  destruction  of  the 
plaintiff's  crops,  must  have  been  occasioned 
by  the  first  breaking  down  the  fences  for 
tiie  purpose  of  entry  (wliich  was  authorized 
by  the  lo  &  ii  Vict.  c.  117,  ?  11)  and  before 
a  reasonable  time  had  expired  for  fencing 
in  tlie  line,  as  the  defendants  were  bound  to 
do  under  the  1 5th  section.  Held,  therefore, 
that  the  plaintiff  could  maintain  no  action, 
but  must  proceed  by  arbitration  under  sec- 
tion 3.  Rut  ledge  V.  Woodstock  &^  L.  E.  A'. 
&'//.  Co.,  12  (}.  C.  Q.  B.  663. 

The  G.  T.  R.  Co.  gave  a  notice  to  the 
plaintiff,  under  14  &  15  Vict.  c.  51,  §11,  sub- 
section 5,  of  their  intention  to  take  about 
eleven  acres  of  liis  farm,  through  whirh 
their  line  passed.  They  afterwards  with- 
drevv  this  notice  and  informed  the  plaintiff 
verbally  that  a  new  notice  would  be  given, 
but  omitted  to  give  it.  Tlie  quantity  marked 
on  the  company's  map,  which  was  duly  filed, 
was  only  2.25  acres.  The  defendants,  con- 
tHiCtors  under  the  company,  having  entered 
upon  this  portion  and  constructed  their  rail- 
way— //(•/(/,  that  the  plaintiff  was  entitled  to 
recover  damages  for  the  loss  of  occupation 
01  such  tiortion  and  for  the  inconvenience 
occasioned  tn  lum  in  the  use  of  his  farm  by 
its  being  thus  intersected,  up  to  the  con'- 
mencement  of  this  action.  Wil/ces  v. 
Gaou'sA-/,  13  U.  C.  (J.  /)'.  308. 

1270.  Kjoctiiieiit.— Even  if,  under  R. 
S.  O.  c.  165,  the  assent  of  the  lieutenant- 
governor  in  council  to  the  expropriation  of 
tiie  lands  by  the  railway  was  necessary, 
which  it  was  not,  vet,  after  a  user  of  the 
land  by  tlie  railway  for  ten  years,  coupled 
with  Ic'^islative  recognition  of  the  status  of 
the  railway  company,  and  with  the  fact  that 
the  taking  of  it  was  with  the  assent  of  the 
university  and  colleges  and  bursar,  the  formal 
assent  of  the  crown  must  be  held  to  have 
been  dispensed  with,  and  trespass  or  eject- 
ment would  not  lie.  AttoDuy-General  v. 
Midland  R.  Co.,  3  Out.  51 1.  —  Applying 
Welland  County  f.  Bu,,..lo  &  L.  H.  R.  Co., 
30  U.  C.  Q.  P.  147.  3  f  U.  C.  Q.  B.  539. 


In  1858  the  defendants,  a  railway  com- 
pany, requiring  lands  for  their  station  and 
grounds,  fenced  it  in  with  the  consent  of 
the  proprietor,  M.,  but  the  amount  to  be 
paid  for  it  was,  for  some  reason,  not  agreed 
upon.  Defendants,  ho'  aver,  occupied  it 
until  1866,  when  they  leased  a  small  portion 
of  it  to  the  plaintiff  for  the  purpose  of  a 
warehouse,  and  in  1868  M.,  not  having  been 
paid  for  the  land,  put  up  a  fence  which  in- 
terfered with  the  plaintiff's  enjoyment. 
The  plaintiff  thereupon  sued  defendants  on 
the  covenant  in  the  lease  for  quiet  jjosses- 
sion.  Held,  that  he  could  not  recover,  for 
M.  could  not  have  dispossessed  the  defend- 
ants, his  right  to  the  land  having  been  by 
the  statutes  converted  into  a  claim  to  com- 
pensation, and  the  eviction,  therefore,  if 
there  was  one,  was  not  by  title  paramount. 
Clarke  v.  Grand  Trunk  R.  Co.,  35  U.  C.  O. 

B.  57. 

Defendants  required  certain  lands  of  the 
plaintiff,  and  an  arbitration  was  agreed  upon 
to  determine  the  value  of  the  land  taken. 
Plaintiff  had  purchased  from  the  govern- 
ment the  tract  in  question  and  claimed  cer- 
tain riparian  privileges,  but  had  noi.  ^et 
obtained  the  patent.  The  arbitrators 
awarded  ;^367S,  to  be  paid  on  delivery  to  the 
company  of  a  valid  conveyance.  After  the 
award  was  made  a  patent  was  issued  to 
plaintiff  for  the  whole  tract  purchased  by 
him,  but  expressly  reserving  all  navigable 
waters  and  giving  him  no  riparian  rights  or 
privileges.  On  receipt  of  the  patent  he 
tendered  the  company  a  conveyance  of  the 
land  subject  to  the  reservations  therein 
contained,  which  the  company  rejected  as 
not  being  in  compliance  with  the  award. 
He  thereupon  brought  an  fiction  to  recover 
possession  of  the  land.  Before  the  com- 
mencement of  the  action  an  act  of  parlia- 
ment v/as  passed  authorizing  defendant  to 
make  a  fixed  bridge  over  any  river  across 
which  their  railway  might  he  carried.  After 
the  action  was  brought  the  defendants  paid 
into  the  court  the  sum  awarded,  with  in- 
terest, plaintiff  still  proceeding  with  the 
suit.  Held,  that  the  defendants  were 
rigliifidly  in  possession  after  the  award,  and 
that  plaintiff  had  no  right  to  dispossess 
them.  Cotton  v.  Hamilton  &^  T.  R.  Co.,  14 
C.  C.  O.  B.  87.— Following  Armistead  v. 
North  Staffordshire  R.  Co.,  16  Q.  B.  526; 
Rankin  %>.   Great  Western  R.  Co.,  4  U.  C. 

C.  P.  463. 

Plaintiff   having  been  served  with  a  no- 
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tice  by  defendants  requiring  a  part  of  his 
land  for  their  road,  refused  to  allow  them 
to  enter,  but  afterwards  withdrew  his  oppo- 
sition on  condition  that  it  should  not  in 
any  way  prejudice  his  right  against  the 
company,  and  the  defendants  then  entered 
and  constructed  their  railway.  Arbitrators 
were  appointed  to  determine  the  amount  of 
compensation  to  be  paid  to  him,  but  before 
the  award  had  been  made  the  defendant 
desisted  from  their  notice,  which  the  court 
held  that  they  liad  a  right  to  do,  and  the 
plaintiff  therefore  failed  in  an  action  brought 
by  him  upon  the  award.  The  company  after- 
wards served  another  notice,  and  as  the 
plaintiff  did  not  appoint  an  arbitrator  to 
act  for  him,  the  judge  of  the  county  court 
appointed  one  D.  as  sole  arbitrator,  who 
made  an  award,  reciting  that  he  had  in- 
spected the  land  taken,  and  awarding  ^364 
los.  to  be  paid  to  the  plaintiff.  This  sum 
the  defendants  paid  into  court,  long  before 
this  suit,  and  they  had  continued  in  posses- 
sion of  the  land  since  it  was  taken  by  them 
before  the  first  arbitration.  It  appeared 
that  two  lines  for  the  railway  had  been  sur- 
veyed and  staked  off  through  the  plaintiff's 
lands  before  their  first  notice,  and  the  line 
shown  by  their  plan  and  book  of  reference 
filed  pursuant  to  the  act  was  the  first,  which 
was  not  adopted,  though  in  the  notices 
served  on  the  plaintiff  the  land  required 
was  stated  to  be  that  "  staked  off  by  the  said 
company  according  to  the  plan  of  the  said 
railway."  The  deviation,  however,  of  the 
two  lines  was  slight,  much  less  than  a  mile, 
atid  it  was  admitted  that  the  land  embraced 
in  each  award  was  that  actually  taken  for 
the  railway.  The  plaintiff  having  brought 
ejectment  for  this  land — /ic/d,  that  he  could 
not  recover,  for  that,  notwithstandiiig  the 
deviation,  he  was  confined  by  what  had 
been  done  to  his  claim  by  arbitration  for 
the  land  taken.  Grniis/iawe  v.  Grand 
Trunk  R.  Co.,  19  U.  C.  Q.  B.  493.— Fol- 
lowing Armistead  -,'.  North  Staffordshire 
R.  Co.,  16  Q.  R.  526;  Hudson  v.  Leeds  & 
B.  R.  Co.,  i~6  Q.  B.  796. 

A  railroad  company  instituted  arbitration 
proceedings  to  acquire  land  for  the  use  of 
the  road,  and  filed  a  bond  and  obtained  an 
order  for  immediate  possession.  An  award 
was  made  the  landowner,  but  subsequently 
the  company  petitioned  the  court  of  queen's 
bench  to  set  aside  or  reduce  the  award  as 
excessive.  The  petition  was  dismissed,  and 
the  company  gave  notice   of  appeal,  and 


filed  a  bond,  but  before  it  was  allowed  the 
landowner  brought  ejectment.  Held,  that 
ejectment  would  not  lie  ;  that  he  must  pro- 
ceed on  the  award,  Ncrvall  v.  Canada 
Southern  R.  Co.,  28  U.  C.  C.  P.  309. 

Defendants  requiring  certain  lands  of 
plaintiff's  for  the  purposes  of  their  railroad, 
a  sealed  reference  was  entered  into  that  the 
price  of  the  lands  should  he  ascertained  by 
arbitration.  An  award  was  accordingly 
made  awarding  that  the  price  should  be 
paid  within  three  months  from  the  date  of 
the  award  on  plaintiff's  showing  a  good 
title  to,  and  executing,  free  from  encum- 
brances, a  valid  deed  of  the  land.  Defend- 
ants entered  into  possession  with  plaintiff's 
permission,  and  built  a  portion  of  their 
works  thereon  with  his  knowledge;  but  he 
not  being  able  to  show  a  good  title  within 
the  three  months,  defendants  did  not  pay 
the  sum  awarded,  and  plaintiff,  after  the 
expiration  of  three  months,  refused  to  abide 
by  the  award  or  accept  the  sum  awarded, 
and  brought  this  ejectment.  Held,  that  he 
could  not  treat  defendants  as  trespassers, 
and  therefore  the  ejectment  would  not  lie. 
Rankin  v.  Great  Western  R.  Co.,  4  U.  C.  C. 
P.  463. 

The  defendants  in  1851  staked  out  their 
railway  across  the  land  in  question,  and  in 
1853  deposited  their  plan  in  the  office  of 
the  clerk  of  the  peace,  and  laid  the  rails 
and  built  their  station  on  the  land,  which 
was  then  vested  in  the  crown  ;  but  this  was 
without  the  consent  of  her  majesty,  under 
C.  S.  C.  c.  66,  §  II,  sub-section  31,  aid  they 
had  taken  no  other  proceedings  to  obtain  a 
right  to  the  possession.  In  1854  the  com- 
missioners of  the  public  works,  under  13  & 
14  Vict.  c.  13,  conveyed  the  land  to  the 
plaintiffs  by  deed,  in  which  the  railway  was 
referred  to  as  a  proposed  line,  and  for  four- 
teen years  after  defendants  continued  thus 
to  use  the  land  with  knowledge  of  and 
without  any  interference  by  the  phiintiffs. 
Held,  that  the  plaintiffs  could  not  maintain 
ejectment,  but  must  seek  for  compensation 
under  "  The  Rauway  Act."  U'rlland  Coun- 
ty V.  Buffalo  dr*  L.  H.  R.  Co.,iQ  U.  C.  Q.  B. 
147. — Applif.d  in  Attorney-General  v.  Mid- 
land R.  Co.,  3  Ont.  511. 

While  plaintiff,  the  true  owner  of  the 
land,  was  absent  in  Australia,  the  H.  &  T. 
R.  Co.,  subsequently  amalgamated  with  de- 
fendants, agreed  to  purchase  the  land  for 
the  ^nirjioses  of  their  railway  without  arbi- 
tration, Jrom  the  plaintiff's  brother,  believ- 
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ing  him  to  be,  as  he  professed  to  be,  the 
owner,  and  paid  him  the  full  value  therefor, 
and  was  by  him  let  into  possession.  Held, 
that  the  plaintiff  could  not  maintain  eject- 
ment for  the  land,  but  must  look  to  defend- 
ants for  compensation  under  the  statutes. 
McLean  v.  Great  Western  R,  Co.,  33  U.  C. 
Q.  /.'.  198. 

12Y7.  Injunction. — Where  a  company 
commenced  works  on  the  lands  of  a  person 
without  obtaining  a  warrant  of  possession 
under  the  statute,  it  is  a  proper  case  for  an 
injunction.  Everse  v.  North  -  West  R.  Co., 
2  Montr.  Super.  290. 

A  continuing  trespass  amounting  to  per- 
manent appropriation  of  the  property  of 
another  for  railroad  purposes  is  itself  a 
sufficiently  serious  injury  to  warrant  inter- 
ference by  injunction.  Attorney-General  v. 
Ryan,  5  Man.  81. 

Where  a  railway  company  gave  notice  of 
their  intention  to  expropriate  certain  lands 
adjoining  their  lines,  but  which  were  not 
required  for  building  any  of  their  works 
upon,  and  the  evidence  showed  grounds 
for  supposing  that  the  powers  were  to  be 
exercised  for  other  than  those  purposes 
which  tlie  railway  laws  of  this  country  per- 
mit and  allow — /leld,  that  they  should  be 
enjoined  from  proceeding  with  the  expro- 
priation. Nihan  v.  St.  Catharines  &^  N. 
C.  R.  Co.,  16  Ont.  459.— Quoting  Richmond 
V.  North  London  R.  Co.,  L.  R.  3  Ch.  681. 

The  defendants,  in  constructing  their 
railway,  required  part  of  the  block,  which 
would  cut  off  a  part  of  the  cathedral,  when 
erected,  for  their  line,  and  took  possession 
of  \i;  but  the  plaintiffs,  under  the  circum- 
stances, declined  to  sell  or  convey  or  arbi- 
trate as  to  the  value  of  anything  less  than 
the  whole  block.  In  an  action  to  compel 
the  railway  to  take  the  whole  block  and 
desist  from  their  proceedings  as  to  part 
only — he/d,  that  the  block  of  land  was  set 
apart  for  cathedral  purposes,  and  had  not, 
by  any  default  of  the  plaintiffs,  lost  that 
distinctive  ecclesiastical  character,  and  an 
injunction  was  granted  against  the  railway 
taking  a  part  only.  Holy  Trinity  Cathedral 
V.  West  Ontario  Pac.  R.  Co.,  14  O/tt.  246.— 
Following  Sparrow  v.  Oxford,  W.  &  W. 
R.  Co.,  2  De  G.,  M.  &  G.  94.  Reviewing 
Grosvenor  v.  Hampstead  Junction  R.  Co., 
I  De  G.  &  J.  446;  Alexander  v.  Crystal 
Palace  R.  Co.,  30  Beav.  556. 

It  was  also  contended  by  the  plaintiffs 
that  the  defendants,  having  taken   posses- 


sion, could  not  withdraw,  but  must  take  the 
whole  block.  Held,  that  the  mere  going 
into  possession  of  part,  although  a  high- 
handed act  on  the  part  of  the  defend- 
ants, did  not  necessarily  commit  them 
to  the  purchase  of  the  whole,  and  that  the 
defendants  should  have  the  option  to  take 
the  whole  or  withdraw,  and  jjay  all  dam- 
ages and  costs  sustained  by  the  plaintiffs. 
Holy  Trinity  Cathedral  v.  West  Ontario 
Pac.  R.  Co.,  14  Ont.  246.— Reviewing  King 
V.  Wycombe  R.  Co.,  28  Beav.  104;  Grim- 
shawe  v.  Grand  Trunk  R.  Co.,  15  U.  C.  Q. 
B.  224. 

Where  the  special  act  of  a  company  in- 
corporated the  clauses  of  the  General  Rail- 
way Act  relating  to  powers,  plans,  and 
surveys,  and  lands  and  their  valuation,  and 
also  authorized  the  company,  from  and 
out  of  the  ores  obtained  along  their  line  of 
railway,  to  manufacture  iron  and  steel  for 
their  own  use,  and  to  acquire  mining  prop- 
erties by  purchase  ;  and  the  company  had 
chosen  a  site  for  a  station  upon  the  lands 
of  the  plaintiffs,  covering  a  valuable  mine 
of  magnetic  iron  ore,  and  called  upon  the 
plaintiffs  to  arbitrate,  and  the  plaintiffs 
were  unwilling  to  part  with  the  land  —held, 
that  the  plaintiffs  could  not  obtain  an  in- 
junction restraining  the  company  from  ex- 
propriating the  land  in  question,  even 
though  it  were  conceded  that  the  company 
knew  of  the  mine,  and  that  it  was  the  prop- 
erty of  the  plaintiffs,  for  the  legislature  had 
left  the  expropriation  clauses  to  their  full 
effect,  which,  \x\  this  country  at  least,  enables 
the  company  to  acquire  the  fee  of  the  land. 
Jenkins  v.  Central  Ontario  R.  Co.,  17  Ant, 
&->  Enif.  R.  Cas.  116,  4  Ont.  593.— DISTIN- 
GUISHING Everslield  v.  Mid-Sussex  R.  Co., 

3  De  G.  &  J.  286 ;  Carington  7>.  Wycombe 
R.  Co.,  L.  R.  3  Ch.  377. 

Aliter,  if  it  were  proved  that  the  com- 
pany were  acquiring  the  land  not  for  the 
purposes  for  which  the  powers  were  given, 
but  for  some  collateral  object,  as,  for  exam- 
ple, with  the  object  of  afterwards  selling  it 
to  a  third  party.  Jenkins  v.  Central  On- 
tario R.   Co.,  17  Am.  &>  Eng.  R.  Cas.  Ii6, 

4  Ont.  593. 

127K.  Spcciflc  pcrforinanee.— The 
plaintiff  is  entitled  to  specific  performance 
of  a  valid  award  giving  him  damages  for  his 
lands  taken  by  defendants.  Norvall  v. 
Canada  Southern  R.  Co..  5  Ont.  Afip.  13. 

A  notice  to  treat  having  been  given,  and 
a  claim  made  by  the  owner  and  refused  by 
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the  company,  and  the  money  paid  into 
court  for  the  land  taken  and  the  damages 
to  the  remuinder,  and  possession  taken  by 
tiie  company,  the  landowner  may  seek  spe- 
cific performance  against  the  company. 
Hoskin  v,  Toronto  General  Trusts  Co.,  12 
Ont.  480. — Following  Nash  v.  Worcester 
Imp.  Com'rs,  i  Jur.  N.  S.  973. 

In  a  suit  to  enforce  the  specific  perform- 
ance of  an  agreement  by  a  railway  company 
for  the  purchase  of  the  right  of  way  over 
plaintiffs  lauds,  a  decree  was  made  for  that 
piirj)ose,  and  a  reference  directed  to  the 
master  to  ascertain  the  amount  due  and 
interest;  and  also  for  damages  for  not  con- 
structing fences  and  crossings,  as  agreed 
upon,  and  to  tax  plaintiff  his  costs.  The 
master  found  due  for  purchase  money,  etc., 
$187.24  only.  It  appeared  that  defendants 
had  constructed  the  fences  and  crossings 
after  the  institution  of  the  suit,  and  that  an 
interlocutory  injunction  had  been  obtained 
during  its  progress.  Under  these  circum- 
stances, the  master  taxed  plaintifT's  costs  on 
the  higher  scale.  Hetd,  on  appeal,  that  the 
master  had  properly  taxed  the  costs  on  that 
scale.  Broiig/i  v.  Brantjord,  N.  <S^  P.  B. 
K.  Co.,  25  Grant's  C/i.  {U.  C.)  43. 

127i>.  Trespass.— An  action  of  tres- 
pass to  vacant-,  lands  will  lie  by  the  mort- 
gagee thereof;  and  in  such  an  action,  after 
the  lands  had  been  vacant  for  many  years, 
and  the  mortgagee  had  then  made  an  actual 
entry  and  was  subsequently  dispossessed, 
and  the  lands  taken  by  a  railway  company 
for  the  purposes  of  their  undertaking,  he 
was — /leld,  entitled  to  recover  the  value  of 
the  land  as  damages,  to  be  held  by  him  as 
security  for  his  mortgage  moneys,  the  mort- 
gagor being  entitled  to  redeem  in  respect 
of  the  damages  as  he  would  have  been  in 
respect  of  the  land.  Dehiney  v.  Can<idian 
l\xc.  K.  Co. ,  2 1  Ont.  1 1 . 

A  railway  company  are  not  entitled  to 
enter  upon  the  lands  owned  and  possessed 
by  a  person  under  4Wni.  IV.  c.  29,  with  the 
intention  of  permanently  appropriating 
them  for  the  purpose  of  their  railroad, 
without  the  owner's  permission  or  a  refer- 
ence under  the  statute;  and  defendants, 
having  entered  upon  the  plaintiff's  land,  in 
defiance  of  him,  for  the  purposes  of  per- 
manently appropriating  it,  though  such  in- 
tention was  afterwards  abandoned,  are  liable 
in  an  action  of  trespass  qiiare  claustini  f  regit. 
Jannette  v.  Great   Western  R.  Co.,  4  U.  C. 


C.  P.  488.— Following  Rankin  v.  Great 
Western  R.  Co.,  4  U.  C.  C.  P.  463. 

The  Grand  Trunk  Railway  passed  through 
certain  land,  of  which  C.  was  owner  and  the 
plaintiff  a  tenant  for  years.  In  1853  an 
arbitration  was  held  to  determine  the  sum 
to  be  paid  to  C,  and  the  plaintiff  being  ap- 
pointed arbitrator  on  his  behalf,  concurred 
in  making  an  award,  saying  nothing  then  of 
any  claim  on  his  own  part,  but  in  1855, 
more  than  six  months  after  the  company 
had  taken  possession  of  the  land,  he  brought 
trespass  against  them.  Held,  that  the  action 
would  not  lie;  for,  first,  if  maintainable,  it 
was  brought  too  late,  and  secondly,  his 
remedy,  if  any,  was  by  arbitration,  D  'lor 
V.  Grand  Trunk  R.  Co.,  15  U.  C.  O.  B.  ,95. 

The  B.  &  B.  J.  R.  Co.  took  a  deed  from 
the  plaintiff's  father  by  which,  in  considera- 
tion of  the  benefits  which  would  result  to 
him  from  the  construction  of  the  road,  and 
of  ;^27  los.,  he  agreed  "  to  allow  and  permit 
said  company  forthwith  to  take,  occupy, 
possess,  and  enjoy  of  and  through "  the 
land  in  question.  Plaintiff  had  no  title  to 
the  land,  but  had  merely  been  allowed  by 
his  father  to  occupy  it ;  and  had  worked 
under  defendant,  a  contractor  with  the 
company,  in  making  the  fence  along  the 
line  through  this  land.  After  the  deed 
plaintiff  and  his  father  forbade  defendant 
from  entering.  Defendant  entered  for  the 
purpose  of  making  the  railway,  and  the 
fences  along  the  line  being  insulnciciit, 
plaintiff's  wheat  was  injured  by  cattli;  gc; 
ting  in.  For  these  injuries  he  sued  in  u'  . 
pass  quare  clausuni  /rej;/t.  The  con.;,ar  y 
was  established  under  the  treneral  iict  12 
Vict.  c.  84,  and  the  deed  was  taken  while 
under  that  act,  but  before  entering  they 
were  placed  under  "  The  Railways  Clauses 
Consolidation  Act,"  by  16  Vict.  c.  45.  Held, 
that  the  deed  taken  was  more  than  a  mere 
agreement  as  to  the  price  ;  the  effect  of  it  was 
to  give  the  company  permission  forthwith 
to  take  and  occupy  a  right  of  way  through 
the  land,  of  the  ordinary  width  of  the  road. 
That  the  company,  having  by  their  agree- 
ment previ9usly  made,  a  right  to  enter 
fortlmntJi,  the  14  &  15  Vict.  c.  51,  §  11,  sub- 
section 2,  would  not  apply.  The  company 
could  enter  forthwith,  though  they  had  not 
paid  nor  tendered  the  money,  that  not  be- 
ing a  condition  precedent  according  to  the 
deed,  and  there  being  nothing  in  the  12 
Vict.  c.  84,  to  prevent  it  •  and  therefore  that 
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they  could  not  be.  considered  trespassers. 
Held,  also,  tliat  on  legal  grounds  plaintiff 
could  not  maintain  trespass  against  anyone 
claiming  under  the  company;  for  he  was 
not  at  any  time  more  than  a  tenant  at  will, 
and  the  deed  determined  the  will  and  left 
him  tenant  at  sufferance  only,  with  a  right 
to  enter  and  remove  the  crop.  A'tisoii  v. 
Coo/:,  12  U.  C.  <2.  B.  22. 

1280.  KiilVu'ccineiit  of  vendor's 
lien.— Where  a  railway  company  has  failed 
topaytlie  balance  of  compensation  awarded 
to  landowners,  in  accordance  with  a  judg- 
ment obtained  for  the  same,  although  it 
has  entered  into  possession  and  is  operating 
its  railway  over  the  lands,  the  landowners 
are  entitled  to  an  order  declaring  them  to 
have  a  vendor's  lien  on  the  lands  for  the 
amount,  with  such  provisions  as  are  neces- 
sary to  realize  by  means  of  a  sale;  but  are 
not  entitled  to  an  injunction  to  restrain  the 
defendants  from  operating  the  railway  on 
the  lands,  nor  to  an  order  for  delivery  up 
of  possession.  Lincoln  Paper  Mills  Co.  v. 
Si.  CiUhiirincs  &->  N.  C.  J\.  Co.,  19  Onl.  106. 
— Distinguishing  Allgood  ?'.  Merrybent 
&  D.  R.  Co.,  L.  R.  33  Ch.  D.  571.  Rkview- 
ING  Slater  t'.  Canada  C.  R.  Co.,  25  Grant's 
Cii.  (U.  C.)  363;  Munns  v.  Isle  of  Wight 
R.  Co.,  L.  R.  5  Ch.  414;  Lycett?/.  Stafford 
&  U.  R,  Co.,  L.  R.  13  Eq.  261. 

The  statute  19  Vict.  c.  21,  incorporating 
the  Buff.do  and  Lake  Huron  railway  com- 
pany with  power  to  purchase  the  railway 


therein  mentioned,  did  not  deprive  unpaid 
owners  of  any  lien  they  had  for  the  price  of 
land  theretofore  sold  to  the  old  company. 
Paterson  v.  Buffalo  &•  L.  II.  R.  Co.,  17 
Grant's  CIt.  {U.  C.)  521. 

The  old  company  was  held  to  be  a  neces- 
sary party  to  a  suit  by  a  landowner  to  en- 
force a  lien  for  purchase  money  in  respect 
of  land  sold  to  the  old  company  before  the 
transfer  tjf  the  railway  to  the  new  company, 
it  not  appearing  but  that  the  old  company 
was  interested  in  the  question  to  be  litigated. 
Paterson  v.  Buffalo  lS^•  L.  H.  li.  Co.,  17 
Grant's  Ch.  {U.  C.)  521. 

1281.  Kesiiining:  occupntioii  of 
land  taken. — Section  4  of  4  Wm.  IV.  c, 
29,  defendants'  act  of  incorporation,  pro- 
vides that  money  awarded  to  be  paid  by 
them  for  lands  taken  shall  be  paid  within 
three  months  from  the  award,  and  in  case 
the  company  shall  fail  to  pay  the  same 
within  that  peri(jd  their  right  to  assume  the 
property  shall  wholly  cease ;  "  and  it  shall 
be  lawful  for  the  proprietor  to  resume  his 
occupation  of  such  property,  and  to  possess 
fully  his  rights  and  privileges  in  respect 
thereof  free  from  any  claim  or  interference 
from  the  said  company."  Ileltl,  that  the 
resumption  of  possession  by  the  landowner 
is  a  good  defense  to  his  action  on  the  award. 
Mitchell  \.  Great  Western  R.  Co.,  35  U.  L. 
().  B.  14S.  —  Followed  in  Cawthra  v. 
Hamilton  &  N.  W.  R.  Co.,  41  U.  C.  Q.  B. 
1S7. 


